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PREFACE 


The preparation of these ‘‘ Compiled Laws of North Dakota ’’ for the year 
1913 has been made pursuant to chapter 197 of the Laws of 1913 and the 
‘ contract made in accordance therewith. 

All amendments to the laws in the revised codes of 1905 have been substi- 
tuted and incorporated, and all new statutes included without change or 
modification. Laws expressly repealed have been eliminated. Some enact- 
ments that have been declared unconstitutional are continued in the compila- 
tion, but these are in brackets, with footnote references showing that the 
courts have declared them invalid. 

The renumbering of the sections, articles and chapters has been made where 
necessary to perfect and harmonize the statutes, with the result that the sec- 
tions of the codes are numbered consecutively throughout the entire work. 
At the end of every section, in brackets, is a reference in chronological order 
to the laws from which the section is taken. Where the section in its present 
form is taken from a recent session law, that session law is cited first, and is 
followed by references to the previous compilations or session laws which 
show the development of this section, if it has been changed from time to time. 
This feature is the same as it was in the revised codes of 1905. 

Explanatory and critical annotations have been made in a great number of 
instances to point out the relation of any particular section to other provisions, 
where there may be a question of an implied repeal or amendment, or any other 
question in respect to the validity or effect of the section. Some of these mat- 
ters relate to what seem to be errors in the session laws or in the earlier 
compilations. But the policy is not to present any dogmatic opinions of the 
compiler in these cases, but merely to call attention to the existing facts, so 
as to prevent the users of the statutes from overlooking what may be of 
importance to them. Sometimes, reference is made to the titles of the acts of 
the legislature when these may have some value to elucidate obscurities in the 
body of the acts. Emergency sections also are quoted occasionally, when the 
recitals therein may assist in construing the statutory provisions. Again, 
vetoes of amendatory acts are usually cited, and occasionally quoted, when the 
reasons given in the veto message appear to be especially instructive. In all 
these matters, the compiler has sought merely to present everything that may 
throw any light upon matters of construction. 

Another class of annotations to the various sections of the statutes consists 
of references to the decisions of the supreme courts of the several states and 
of all the federal courts that have construed such provisions. In addition to 
these references to decisions in other states, especially California, on their 
local statutes have been quite liberally cited, where those particular statutes 
are somewhat similar to provisions of the North Dakota statutes. Citations 
of all decisions refer, not only to the official reports, but to the National 
Reporter System and to various series of selected cases. 

A third class of notes to the sections of the statutes consists of references to 
a great number of important annotations in various series of annotated reports, 
where they are pertinent to the subject dealt with in the sections to which they 
are cited. These annotations often deal with the principles involved in the 
statutory provisions, and bring to bear upon them the results of judicial 
investigation and reasoning in all the jurisdictions of this country. 
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The greatest care has been taken to provide the most thorough and com- 
plete Table of Contents and Index for these statutes. 

The constitution of the United States, the constitution of North Dakota, 
and the enabling act have also been included herein, with annotations thereto. 

The work of comparing and critically compiling all the laws found in ‘the 
previous compilations or codes and in the subsequent session laws has been 
done with the most extraordinary and scrutinizing care, chiefly by Mr. Charles 
C. Moore, author of ‘‘ Moore on Facts,’’ and also of the very valuable treatise 
on Statutory Construction, contained in the Federal Statutes Annotated of 
which he was one of the compilers. To him are due the exceptionally full and 
critical notes that deal with the statutory provisions themselves in their rela- 
tion to each other,—a good sample of which is the note at the head of the 
military code, on page 568. He has worked constantly in direct association 
and consultation with the editorial staff of the publisher, which has been 
responsible for all the other annotations to the statutes, as well as for the 
Index to the work. , 

August, 1914. 
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In publishing this volume of the revised codes of North Dakota it is deemed 
proper to give briefly a sketch of the enactment and codification of the codes 
of the territory of Dakota and state of North Dakota. 

The legislative assembly of the territory of Dakota at its first session in 
1862 adopted a code of civil procedure taken from Ohio. In 1868 this code 
was repealed, and the code of civil procedure of New York was adopted in its 
place. At that session there was also adopted a code of criminal procedure. 
This code was repealed in 1869 and a code of criminal procedure that had 
been prepared by a New York commission for that state adopted in its stead. 
This code was again amended and re-enacted in 1875. A justices’ code was 
adopted in 1862, which was repealed and a new code adopted in 1863. This 
was again repealed in 1866, and another complete code on the subject enacted. 
A penal code was adopted at the second session of the legislative assembly 
in 1863, which was repealed in 1865 and the code drafted by the New York 
commission for that state, adopted in its place. A probate code was adopted 
in 1865. A civil code taken from that prepared by the New York commission 
was adopted in 1865, and took effect January 12, 1866. The New York com- 
- mission referred to was composed of David Dudley Field, William Curtis 
Noyes and Alexander W. Bradford. It was created in 1857 and reported to 
the New York legislature in 1865. Of these the penal code alone became a 
law in that state and it was not adopted until 1882. The territory of Dakota 
was the first English speaking community to adopt a codification of its 
substantive law. 

In 1875 an act was passed providing for a commission of three to revise and 
compile the codes of the territory of Dakota, which commission consisted of 
P. C. Shannon, Granville G. Bennett and Bartlett Tripp. They prepared the 
revision of 1877. In 1887 E. W. Caldwell and Charles H. Price were appointed 
commissioners pursuant to chapter 83 of the laws of 1887, and prepared the 
compilation of 1887, known as the compiled laws. This compilation was in 
1889 declared by the legislative assembly to be admissible in the courts of the 
territory as legal evidence of the statutes therein printed. 

Upon the admission of the state of North Dakota it became necessary to 
adapt the laws then in force in the territory to the constitution of the state, 
and harmonize the various laws passed by succeeding sessions of the legislative 
assembly since the revision of 1887. Under chapter 82 of the laws of 1891 - 
the governor appointed as commissioners R. M. Potiocx, P. H. Rourke 
and J. G. HamILton who upon organization appointed J. F. PHILBRICK 
secretary. This commission reported to the legislative assembly in January, 
1893, showing in detail those provisions of our statutory law which should be 
continued in force and those which should be repealed. No legislative action 
was taken upon this report, but chapter 74 of the laws of 1893, passed at the 
same session, authorized the appointment by the governor of a new commission 
on codification, and CHarLes F. AMIDON, BurRKE CorBEeT and Georce W. 
NEWTON were appointed as such commissioners. On organization they ap- 
pointed Cartes J. Fisk as secretary. When the legislative assembly 
convened in January, 1895, this commission reported bills providing seven 
different codes, which comprised the entire statutory law of the state. A 
special joint committee of the house and senate was appointed, to whom all 
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these bills, together with all other bills making changes in existing laws, 
were referred. Many changes were made by the committee and the legislative 
assembly in the reported bills of the commission. All laws in force in the 
state of North Dakota, previous to the taking effect of the enactments of the 
legislative assembly of 1895, and in conflict therewith, were specifically re- 
pealed by reference to sections and chapters. After the adjournment of the 
legislative assembly, the revised codes of 1895 were printed by the commission, 
and by virtue of the governor’s proclamation, which had been provided for 
ry they became the complete body of laws in force in the state of North 
akota. 

The edition of the revised codes of 1895 being exhausted, the legislative 
assembly in 1899 provided for a new codification to be known as the revised 
codes of 1899, the secretary of state being authorized to supervise such codi- 
fication and publication. In pursuance of this authority R. N. Stevens, a 
member of the Burleigh county bar, and M. H. Jewell, editor of the Bismarck 
Tribune, were employed to compile and edit this edition. 

The edition of the revised codes of 1899 being exhausted the legislative 
assembly, by chapter 41, laws of 1905, authorized a new codification to be 
known as the revised codes of 1905, giving the secretary of state authority 
to supervise such codification and publication. Under the law of 1905 it was 
provided that this edition of the revised codes should contain, by appropriate 
references, annotations to each section, so far as construed by the supreme 
courts of the territory of Dakota and the states of North and South Dakota. 
This involved an enormous amount of work not included in former revisions 
of the codes and has required more time than originally contemplated. The 
contract for codification, annotation and publication, under the supervision of 
the secretary of state, was awarded to M. H. Jewell, who associated with him, 
in charge of the annotation features, R. N. Stevens, and in general codification 
J. G. Hamilton, member of a former revision commission, and R. D. Hoskins, 
dale of the supreme court of this state. This volume is the result of their 
work. 

An effort has been made to improve and greatly expand the index to this 
volume. The cross-indexing has been elaborated and by a system of sub-catch 
lines in boldface type it is believed that the subject desired may be located 
much more readily in this volume than in any other similar work published. 
The main subjects are printed in capital letters, the sub-titles or ‘‘ catchlines ”’ 
in boldface and the subdivisions thereof alphabetically arranged so as to 
present quickly to the eye the various divisions or minor subjects. For instance 
the subject of liability of directors of corporations for creating debts illegally 
appears in the index as follows: 


CORPORATIONS. 
directors, action against, for what........ 7366-7368 
liability, bonds, for illegally issuing........ 4225 
debts, for creating illegally............ 4221 
TRUM DOT eet hod rs a FS eS es 4208 
officers, election Of ......... cece eee c eer cnee 4209 


The first word in each line is the ‘‘ catch word ’’ of the subject matter and 
relates and must be construed in connection with the line above having a 
different indenture. Thus, in the example cited above, line three transposed 
would read: ‘‘ Liability of directors for illegally issuing bonds.’’ Line three 
is indented to the right, and the first word, ‘‘ liability,’’ relates to ‘‘ directors.’’ 
luine four cites another section, but relates to the same subject, and when 
coupled with the ‘‘ catch words ’’ of lines preceding, rounds out the sentence: 
‘‘ Liability of directors of corporations for creating debts illegally.’’ In lines 
five and six the ‘‘ catch words ’’ ‘‘ number ’’ and “ officers, election of,’’ relate 
to ‘‘ directors,’’? and are therefore indented the same as “‘ liability ’’ in line 
three, relating to the same subdivision. Thus a vast amount of verbiage and 
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repetition is omitted and the scheme of the index is simplified. The ‘‘ catch 
words ”’ also being arranged alphabetically, obviates the necessity of looking 
through the entire references made under a main head to find what is desired. 
Where citations are made to collateral subjects the section numbers have been 
enumerated wherever it has been possible to do so. In some instances, how- 
ever, the collateral subject referred to embraces so many different sections 
in different chapters of the code that it has been found impossible to give, in 
the index, the numbers of the sections. These citations enable one to turn 
immediately to the sections in the eode comprising the subject matter referred 
to. 

At the end of each section is indicated the origin and history of the 
provision embraced therein— the former session law, chapter and section, 
or code, from which the subject matter was taken or by which it was revised. 
Reference is made to revised codes of 1899, except where a section originated 
with or was changed by the revision of 1895. 

Abbreviations used: ‘‘ R. C.,’’ revised codes ; ‘‘ Pol. C.,’’ political code ; ‘‘ Civ. 
C.,’’ civil code; ‘‘ C. Civ. P.,’’ code of civil procedure; ‘‘ Pro. C.,’’ probate 
code ; ‘‘ Jus. C.,’’ justices’ code; ‘‘ Pen. C.,’’ penal code; ‘‘‘C. Cr. P.,’’ code of 
er:minal procedure. 

Under the provisions of the law authorizing this codification, after procla- 
mation ky the governor, the revised codes of 1905 shall be in full force and 
effect and be received as evidence of the laws of this state in all courts thereof. 
An effort has been made to avoid errors in this codification but inasmuch as 
codification only and not revision was authorized, there appear some conflict- 
ing provisions which as occasion may demand the courts must construe. 


E. F. Porter, 
Secretary of State. 
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CONSTITUTION 


OF THE 


UNITED STATES OF AMERICA - 


We, the people of the United States, in order to form a more perfect union, establish 
justice, insure domestic tranquillity, provide for the common defense, promote the 
general welfare, and secure the blessings of liberty to ourselves and our posterity, do 
ordain and establish this constitution for the United States of America. 


Preamble; purpose. 21 Wall. 162, 22 L.ed. 627. 


ARTICLE 1— THE CONGRESS. 


§ 1. All legislative powers herein granted shall be vested in a congress of 
the United States, which shall consist of a senate and house of representatives. 
Legislative power generally. 106 U. 8. 629, 27 L.ed. 290; 129 U. S. 505, 32 L.ed. 784; 

135 U. S. 1, 34 Lied. 55; 143 U. S. 649, 36 L.ed. 294. 

§ 2. The house of representatives shall be composed of members chosen 
every second year by the people of the several states, and the electors in each 
state shall have the qualifications requisite for electors of the most numerous 
branch of the state legislature. 

No person shall be a representative who shall not have attained to the age 
of twenty-five years, and been seven years a citizen of the United States, and 
a shall not, when elected, be an inhabitant of that state in which he shall 

e chosen. 

Representatives and direct taxes shall be apportioned among the several 
states which may be included within this union, according to their respective 
numbers, which shall be determined by adding to the whole number of free 
persons, including those bound to service for a term of years, and excluding 
Indians not taxed, three-fifths of all other persons. The actual enumeration 
shall be made within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in such 
manner as they shall by law direct. The number of representatives shall not 
exceed one for every thirty thousand, but each state shall have at least one 
representative; and until such enumeration shall be made, the state of New 
Hampshire shall be entitled to choose three, Massachusetts eight, Rhode 
Island and Providence Plantations one, Connecticut five, New York six, New 
Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state the executive 
authority thereof shall issue writs of election to fill such vacancies. 

The house of representatives shall choose their speaker and other officers, 


and shall have the sole power of impeachment. 

Ci. 1. Election of representatives. 21 Wall. 162, 22 L.ed. 627; 110 U. 8. 651, 28 L.ed. 
274; 134 U. S. 377, 33 Lied. 951; 146 U. 8. 1, 36 L.ed. 869; 193 U. S. 621, 48 L.ed. 817. 

Cl. 2. Qualification of representatives. 143 U. S. 135, 36 Led. 103; 157 U. S. 429, 
$9 L.ed. 759; 169 U. 8. 649, 42 L.ed. 890. 

Ci. 8. Apportionment of representatives and taxes. 3 Dall. 171, 1 L.ed. 556; 5 Wheat. 
317, 5 L. 98; 5 Pet. 1, 8 L.ed. 25; 15 Pet. 449, 10 L.ed. 800; 7 How. 283, 12 L.ed. 
702; 18 How. 331, 15 L.ed. 401; 7 Wall. 433, 19 L.ed. 95; 98 U. S. 517, 25 L.ed. 174; 
112 U. 8. 94, 28 L.ed. 643; 182 U. S. 244, 45 L.ed. 1088; 192 U. 8. 363, 48 L.ed. 481; 220 
U. 8. 107, 55 L.ed. 389. 

Cl 4 Vacancies. 146 U. 8. 1, 86 L.ed. 869. 
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§ 3. The senate of the United States shall be composed of two senators 
from each state, chosen by the legislature thereof, for six years, and each 
senator shall have one vote. 

Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of the 
second year; of the second class, at the expiration of the fourth year; and of 
the third class, at the expiration of the sixth year, so that one-third may be 
chosen every second year; and if vacancies happen by resignation or other- 
wise, during the recess of the legislature of any state, the executive thereof 
may make temporary appointments until the next meeting of the legislature 
which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state for which he shall be chosen. 

The vice-president of the United States shall be president of the senate, but 
shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president pro tempore 
in the absence of the vice-president, or when he shall exercise the office of 
president of the United States. 

The senate shall have the sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When the 
president of the United States is tried, the chief justice shall preside, and no 
person shall be convicted without the concurrence of two-thirds of the 
members present. 

Judgment in cases of impeachment shall not extend further than to removal 
from office, and disqualification to hold and enjoy any office of honor, trust or 
profit under the United States; but the party convicted shall nevertheless be 
are and subject to indictment, trial, judgment and punishment, according 
to law. 

Cl. 1. Senate. 21 Wall. 162, 22 L.ed. 627; 134 U. S. 377, 33 L.ed. 951. 
a 3. Qualifications of senators. 143 U. S. 135, 36 L.ed. 103; 169 U. S. 649, 42 Led. 

§ 4. The times, places and manner of holding elections for senators and 
representatives, shall be prescribed in each state by the legislature thereof; 
but the congress may at any time by law make or alter such regulations, 
except as to the places of choosing senators. 

The congress shall assemble at least once in every year, and such meeting 
shall be on the first Monday in December, unless they shall by law appoint a 
different day. 

Cl. 1. Elections. 7 How. 283, 12 L.ed. 702; 19 How. 393, 15 L.ed. 691; 21 Wall. 1622, 
22 led. 627; 92 U. S. 214, 23 L.ed. 563; 135 U. S. 1, 34 L.ed. 55; 146 U.S. 1, 36 L.ed. 
Cl. 2. Sessions. 175 U. S. 423, 44 L.ed. 223. 

§ 5. Each house shall be the judge of the elections, returns and qualifica- 
tions of its own members, and a majority of each shall constitute a quorum to | 
do business; but a smaller number may adjourn from day to day, and may be 
authorized to compel the attendance of absent members, in such manner and 
under such penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its members 
for disorderly behavior, and, with the concurrence ‘of two-thirds, expel a 
member. 

Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require 
secrecy ; and the veas and nays of the members of either house on any question 
shall. at the desire of one-fifth of those present, be entered on the journal. 

Neither house during the session of congress shall, without the consent of 
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the other, adjourn for more than three days, nor to any other place than that 
in which the two houses shall be sitting. | 
Cl. 1. Judge of elections, returns, etc. 134 U. S. 372, 33 L.ed. 949. 
CL 2. Rules. 103 U. S. 168, 26 L.ed. 377. 
CL 3. Legislative journals, 143 U.S. 649, 36 L.ed. 294; 144 U.S. 1, 36 Lied. 321; 180 
U. S. 506, 45 L.ed. 642. : 
Cl. 4. Adjournments. 175 U.S. 423, 44 L.ed. 223. 

§ 6. The senators and representatives shall receive a compensation for 
their services, to be ascertained by law, and paid out of the treasury of the 
United States. They shall in all cases, except treason, felony and breach of 
the peace, be privileged from arrest during their attendance at the session of 
their respective houses, and in going to and returning from the same; and for 
any speech or debate in either house, they shall not be questioned in any other 
place. 

No senator or representative shall, during the time for which he was elected, 
be appointed to any civil office under the authority of the United States, 
which shall have been created, or the emoluments whereof shall have been 
increased during such time; and no person holding any office under the United 
States shall be a member of either house during his continuance in office. 

Disabilities and privileges. 196 U. S. 283, 49 L.ed. 482; 207 U. S. 425, 52 Led. 278. 

§ 7. All bills for raising revenue shall originate in the house of representa- 

hae but the senate may propose or concur with amendments as on other 
8. 

Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the president of the 
United States; if he approve, he shall sign it, but if not, he shall return it, 
with his objections, to that house in which it shall have originated, who shall 
enter the objections at large on their journal, and proceed to reconsider it. 
If, after such reconsideration, two-thirds of that house shall agree to pass the 
bill, it shall be sent, together with the objections, to the other house, by which 
it shall likewise be reconsidered, and if approved by two-thirds of that house, 
it shall become a law. But in all such cases the votes of both houses shall be 
determined by yeas and nays, and the names of the persons voting for and 
against the bill shall be entered on the journal of each house respectively. If 
any bill shall not be returned by the president within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall be a law, 
in like manner as if he had signed it, unless the congress by their adjourn- 
ment, prevent its return in which case it shall not be a law. 

Every order, resolution, or vote to which the concurrence of the senate and 
house of representatives may be necessary (except on a question of adjourn- 
ment) shall be presented to the president of the United States, and before 
the same shall take effect, shall be approved .by him, or being disapproved by 
him, shall be repassed by two-thirds of the senate and house of representa- 
tives, according to the rules and limitations prescribed in the case of a bill. 

Cl. 1. Bills for raising revenue. 91 U. S. 566, 23 L.ed. 454; 167 U. S. 196, 42 Lied. 
134; 202 U. S. 429, 50 L.ed. 1090; 220 U. S. 107, 55 L.ed. 389. 

Cl. 2. Approval and veto. 4 Wheat. 316, 4 L.ed. 579; 97 U. S. 381, 24 L.ed. 1104; 
135 U.S, 1, 34 L.ed. 55; 143 U. S. 457, 36 Led. 226; 175 U. S. 423, 44 Led. 223. 

Cl. 8. Joint resolutions. 129 U. S. 505, 32 L.ed. 784; 175 U. S. 423, 44 Led. 223; 
183 U. S. 176, 46 L.ed. 138. 

§ 8. The congress shall have power: 

To lay and collect taxes, duties, imposts and excises, to pay the debts and 
provide for the common defense and general welfare of the United States; 
ae all duties, imposts and excises shall be uniform throughout the United 

tates. 

To borrow money on the credit of the United States. 

To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes. 
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To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States. — 

To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures. . _ 

To provide for the punishment of counterfeiting the securities and current 
coin of the United States. 

To establish post offices and post roads. _— 

To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries. 

To constitute tribunals inferior to the supreme court. 

To define and punish piracies and felonies committed on the high seas, and 
offenses against the law of nations. 

To declare war, grant letters of marque and reprisal, and make rules con- 
cerning captures on land and water. 

To raise and support armies; but no appropriation of money to that use 
shall be for a longer term than two years. ° 

To provide and maintain a navy. 

To make rules for the government and regulation of the land and naval 
forces. 

To provide for calling forth the militia to execute the laws of the union, 
suppress insurrections, and repel invasions. a, 

To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the states respectively the appointment of the officers and 
the authority of training the militia, according to the discipline prescribed 
by congress. 

To exercise exclusive legislation, in all cases whatsoever, over such district 
(not exceeding ten miles square) as may, by cession of particular states, and 
the acceptance of congress, become the seat of the government of the United 
States, and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall be, for the erection of 
forts, magazines, arsenals, dock-yards, and other needful buildings; and, 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this constitu- 
tion in the government of the United States, or in any department or officer 
thereof. 

Power of congress generally. 4 Wheat. 316, 4 L.ed. 579; 112 U. S. 94, 28 Led. 643; 
136 U. 8. 313, 34 L.ed. 455; 146 U. S. 325, 36 L.ed. 991; 166 U. S. 485, 41 L.ed. 1087; 173 
U. S. 509, 43 Led. 786; 187 U. S. 281, 47 L.ed. 178; 187 U. S. 447, 47 L.ed. 253; 192 

_ U.S. 418, 48 Led. 504; 206 U. S. 41, 51 L.ed. 953. 

Ci. 1. Taxes; duties; imposts; excises. 2 Dall. 294, 1 L.ed. 387; 3 Dall. 171, 1 L.ed. 
556; 5 Wheat. 317, 5 L.ed. 98; 7 -How. 283, 12 L.ed. 702; 9 How. 619, 13 L.ed. 282; 
12 How. 299, 13 L.ed. 996; 18 How. 331, 15 L.ed. 401; 18 How. 421, 15 Led. 435; 5 Wall. 
107, 18 L.ed. 518; 6 Wall. 632, 18 L.ed. 904; 7 Wall. 433, 19 L.ed. 95; 8 Wall. 123, 19 
L.ed. 382; 23 Wall. 331, 23 L.ed. 99; 102 U. S. 586, 26 Led. 253; 117 U. S. 151, 29 Led. 
845; 123 U.S. 681, 31 L.ed. 275; 143 U. S. 649, 36 L.ed. 294; 163 U.S. 427, 41 L.ed. 215; 
178 U.S. 41, 44 L.ed. 969; 181 U. S. 288, 45 L.ed. 862; 182 U. S. 244, 45 Led. 1088; 188 
U. S. 151, 46 Led. 128; 184 U. S. 608, 46 Led. 713; 190 U. S. 249, 47 L.ed. 1035; 
192 U. S. 363, 48 L.ed. 481; 194 U. S. 486, 48 L.ed. 1087; 199 U. S. 437, 50 Led. 261; 215 
U. S. 515, 54 L.ed. 307; 220 U. S. 107, 55 L.ed. 389; 228 U. S. 295, 57 L.ed. 642. 

Cl. 2. Borrowing money. 2 Pet. 449, 7 L.ed. 481. 

Cl. 8. Commerce clause. 5 Pet. 1, 8 L.ed. 25; 6 Pet. 515, 8 L.ed. 483; 15 Pet. 449, 16 
L.ed. 800; 5 How. 504, 12 L.ed. 256; 7 How. 283, 12 L.ed. 702; 12 How. 299, 13 L.ed. 996; 
19 How. 393, 15 L.ed. 691; 1 Black, 603, 17 L.ed. 191; 2 Wall. 450, 17 L.ed. 805; 15 Wall. 
232, 21 L.ed. 146; 15 Wall. 284, 21 L.ed. 164; 17 Wall. 560, 21 L.ed. 710; 92 U. S. 259, 
23 Led. 543; 92 U. S. 214, 23 L. ed. 563; 94 U. S. 113, 24 Led. 77; 94 U. S. 246, 24 
L.ed. 122; 94 U.S. 391, 24 L.ed. 248; 95 U.S. 465, 24 L.ed. 527; 95 U.S. 485, 24 Led. 547; 96 
U.S. 1, 24 L.ed. 708; 97 U.S. 566, 24 L.ed. 1015; 100 U.S. 676, 25 L.ed. 754; 102 U.S. 541, 26 
Lied. 224; 104 U. S. 466, 26 L.ed. 632; 107 U.S. 38, 27 L.ed. 370; 112 U.S. 69, 28 L.ed. 653; 
114 U. S. 622, 29 L.ed. 257; 116 U. 8. 446, 29 L.ed. 691; 118 U. S. 557, 30 L.ed. 244; 
120 U. S. 479, 30 L.ed. 728; 121 U. S. 230, 30 L.ed. 888; 125 U. S. 181, 31 Lied. 650; 128 
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U. 8. 1, 32 L.ed. 346; 135 U. S. 100, 34 L.ed. 128; 136 U. S. 104, 34 L.ed. 391; 143 U. 8, 
517, 36 L.ed. 247; 144 U. 8. 323, 36 L.ed. 450; 145 U.S. 1, 36 Led. 601; 147 U. S. 282, 
37 Led. 170; 149 U. 8. 210, 37 L.ed, 705; 153 U. S. 391, 38 L.ed. 757; 154 U. S. 447, 38 
L.ed. 1047; 156 U. S. 577, 39 L.ed. 538; 157 U. 8. 459, 39 L.ed. 759; 158 U. S. 109, 
39 L.ed. 914; 158 U.S. 564, 39 L.ed. 1092; 161 U. 8. 519, 40 L.ed. 793; 162 U. S. 650, 40 
L.ed. 1105; 165 U. S. 628, 41 L.ed. 853; "170 U. S. 412, 42 L.ed. 1088; 170 U. S. 438; 
42 L.ed. 1100; 171 U. S. 345, 43 L.ed. 191; 178 U. S. 496, 44 L.ed. 1165; 179 U. S. 270, 45 
L.ed. 186; 179 U. S. 287, 45 L.ed. 194; 179 U. S. 343, 45 Led. 224; 183 U. S. 151, 46 Led. 
128; 183 U. S. 238, 46 L.ed. 171; 183 U. S. 483, 46 L.ed. 289; 184 U. S. 27, 46 L.ed. 416; 

188 U. S. 82, 47 L.ed. 394; 188 U. S. 445, 47 L.ed, 539; 191 U. S. 405, 48 L.ed. 239; 192 
U. 8. 21, 48 L.ed. 325; 194 U. S. 618, 48 L.ed. 1142; 196 U. S. 192, 49 L.ed. 443; 196 U. S. 
407, 49 L.ed. 529; 197 U. S. 448, 49 ‘Led. 848; 201 U. S. 321, 50 L.ed. 772; 202 U. S. 446, 
50 L.ed. 1099; 202 U. S. 543, 50 L.ed. 1142: 202 U. S. 584, 50 L.ed. 1155; 203 U. &. 
38, 51 L.ed. 78; 203 U.S. 109, 51 L.ed. 111; 203 U. S. 270, 51 L.ed. 178; 203 U. S. 284, 51 
Led, 184; 203 U. S. 335, 51 L.ed. 209; 203 U. S. 507, 51 L.ed. 295; 204 U. S. 152, 51 L.ed. 
415; 205 U. S. 93, 51 L.ed. 724; 205 U. S. 354, 51 L.ed. 836; 206 U. S. 129, 51 L.ed. 987; 

207 U. S. 67, 52 L.ed. 106; 207 U. S. 270, 52 L.ed, 201; 207 U. S. 328, 52 L.ed. 230; 207 
U. 8S. 398, 52 L.ed. 264; 207 U. S. 463, 52 L.ed. 297; 208 U. §. 113, 52 Led. 413; 208 U. 8. 
161, 52 Led, 436; 208 U. S. 340, 52 L.ed. 520; 209 U. S. 211, 52 Led. 754; 209 U. S. 251, 
52 L.ed. 778; 209 U. S. 349, 52 L.ed. 828; 209 U. S. 405, 52 Led. 855; 210 U. S, 187, 52 
L.ed. 1016; 210 U. S. 217, 52 L.ed. 1031; 211 U.S. 31, 53 L.ed. 75; 211 U.S. 612, 53 L.ed. 
352; 212 U. 8. 132, 53 L.ed. 441; 213 U.S. 52, 53 L.ed. 693; 213 U.S. 175, 53 L.ed. 753; 
213 U. S. 366, 53 L.ed. 836; 214 U. S. 218, 53 L.ed. 972; 215 U.S. 87, 54 L.ed. 106; 216 
U. 8. 1, 54 L.ed. 355; 216 U. S. 56, 54 L.ed. 378; 216 U. S. 78, 54 Led. 390; 216 U. S. 
122, 54 Led. 411; 216 U.S. 146, 54 L.ed. 423; 216 U. S. 177, 54 L.ed. 435; 216 U. S. 261, 
54 L.ed. 472; 216 U. S. 573, 54 Led. 624; 217 U. S. 91, 54 L.ed. 678; 217 U. S. 136, 54 
L.ed. 698; 217 U. S. 413, 54 L.ed. 817; 217 U. S. 524, 54 L.ed. 868; 247 U. S. 563, 54 L.ed. 
883; 218 U. S. 71, 54 L.ed. 936; 218 U. S. 124, 54 L.ed. 965; 218 U. S. 135, 54 L.ed. 970; 
218 U.S. 406, 54 L.ed. 1088; 219 U. S. 128, 55 L.ed. 128; 219 U. S. 186, 55 L.ed. 167; 219 
U. 8. 285, 55 L.ed. 219; 219 U. S. 453, 55 L.ed. 290; 219 U. S. 467, 55 L.ed. 297; 220 U.S. 
45, 55 L.ed. 364; 220 U. S. 364, 55 L.ed. 498; 221 U.S. 1, 55 L.ed. 619; 221 U. S. 134, 
55 L.ed. 699; 221 U. S. 229, 55 L.ed. 716; 222 U.S. 20, 56 L.ed. 72; 222 U. S. 191, 56 
L.ed. 159; 222 U. S. 210, 56 L.ed. 168; 222 U. S. 334, 56 L.ed. 225; 222 U.S. 370, 56 L.ed. 
237; 222 U.S. 380, 56 L.ed. 240; 222 U.S. 415, 56 L.ed. 253; 223 U.S. 1, 56 L.ed. 327; 
223 U. 8. 70, 56 L.ed. 355; 223 U. S. 166, 56 L.ed. 390; 223 U.S. 280, 56 L.ed. 436; 223 
U. 8. 298, 56 L.ed. 445; 223 U.S. 335, 56 L.ed. 459; 223 U. S. 468, 56 L.ed. 510; 223 U.S. 
481, 56 L.ed. 516; 224 U.S. 160, 56 L.ed. 710; 224 U. S. 194, 56 L.ed. 729; 224 U.S. 217, 
56 L.ed. 738; 224 U. S. 603, 56 L.ed. 911; 225 U. S. 101, 56 L.ed. 1004; 225 U. S. 187, 56 
L.ed. 1047; 225 U. S. 272, 56 L.ed. 1087; 225 U. S. 501, 56 L.ed. 1182; 225 U. S. 640, 
56 L.ed. 1197; 225 U. S. 663, 56 L.ed. 1248; 226 U. S. 192, 57 L.ed. 184; 226 U. & 
205, 57 L.ed. 189; 226 U.S. 390, 57 L.ed. 267; 226 U. S. 404, 57 L.ed. 275; 226 U. S. 436, 
57 L.ed. 287; 226 U. S. 462, 57 Lied. 303; 226 U. S. 491, 57 L.ed. 314; 227 U. S. 1, 57 
L.ed. 389; 227 U. S. 248, 57 L.ed. 499; 227 U. S. 308, 57 L.ed. 523; 227 U. S. 389, 57 L.ed. 
565; 227 U.S. 401, 57 L.ed. 569; 227 U.S. 504, 57 L.ed. 615; 227 U.S. 559, 57 L.ed. 642; 
228 U.S. 115, 57 L.ed. 754; 228 U.S. 665, 57 Lied. 1015; 229 U.S. 336, 57 L.ed. 1215; 230 
U. 8. 352, 57 Lied. 1511; 230 U. S. 474, 57 Lied. 1571; 230 U. S. 525, 57 L.ed. 1604; 
230 U. S. 537, 57 L.ed. 1610; 230 U. S. 553, 57 L.ed. 1625. 

Cl. 4. Naturalization and bankruptcy. 4 Wheat. 122, 4 Led. 529; 4 How. 567, 11 
L.ed. 1105; 5 How. 295, 12 L.ed. 159; 21 Wall. 162, 22 L.ed. 627 ; 143 U. S. 135, 36 Led. 
er 186 U. S. 181, 46 L.ed. 1113; 225 U. S. 227, 56 L.ed. 1066; 217 U. S. 509, 54 

ed. 861. 

Cl. 5. Coinage; weights and measures. 5 How. 410, 12 L.ed. 213; 9 How. 560, 13 L.ed. 
257; 1 Wall. 512, 17 L.ed. 500; 12 Wall. 457, 20 L.ed. 287; 176 U. S. 121, 44 L.ed. 398, 

Cl. 6. Counterfeiting. 5 How. 410, 12 L.ed. 213; 9 How. 560, 13 L.ed. 257; 118 U.S. 
455, 30 L.ed. 237. 

Cl. 7. Postoffices and post roads. 96 U. S. 1, 24 L.ed. 708; 203 U. S. 284, 51 L.ed. 
184; 209 U. S. 36, 52 L.ed. 670; 229 U. S. 288, 57 L.ed. 1190. 

Cl. 8. Patents and copyrights. 8 Pet. 591, 8 L.ed. 1055; 4 How. 646, 11 L.ed. 1141; 
21 How. 322, 16 L.ed. 165; 110 U. S. 651, 28 L.ed. 274; 111 U. S. 53, 28 L.ed. 349; 112 
U. S. 50, 28 Lied. 656; 114 U. S. 1, 29 L.ed, 76; 118 U. S. 180, 30 Led, 158; 128 U. S. 
244, 32 L.ed. 425; 128 U. S. 315, 32 L.ed. 450; 161 U. S. 10, 40 ‘Lied. 599; 194 U, S. 601, 
48 Led. 1134; 203 U. S. 347, 51 L.ed. 216; 210 U. S. 405, 52 L.ed. 1122; 229 U. S. 55, 56 
L.ed. 92; 229 U. S. 1, 57 L.ed. 1041. 

Cl. 9. "Inferior Federal courts. 182 U.S. 244, 45 L.ed. 1088. 

CL 10. International crimes. 120 U. 8S. 479, 30 L.ed. 728. 

Cl. 11. War; prize; capture. 8 Cranch, 110, 3 L.ed. 504; 22 Wall. 81, 22 L.ed. 738; 
106 U. S. 315, 27 L.ed. 193. 

Cl. 12. Military appropriation. 116 U. S. 252, 20 L.ed. 615. 

Cl. 14. Land and naval forces. 20 How. 65, 15 L.ed. 838; 100 U.S. 13, 25 L.ed. 558; 
177 U. S. 459, 44 L.ed. 846; 177 U. S. 496, 44 L.ed. 861; 183 U. S. 365, 46 L.ed. 236. 

Ci. 15. Militia. 7 How. 1, 12 L.cd. 581. 
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CL 17. District of Columbia; places ceded and purchased. 4 Cranch, 384, 2 L.ed. 655; 
5 Wheat. 317, 5 L.ed. 98; 6 Wheat. 264, 5 L.ed. 257; 3 How. 212, 11 L.ed. 565; 14 Wall. 
676, 20 L.ed. 719; 114 U. S. 525, 29 L.ed. 264; 162 U. S. 399, 40 Lied. 1015; 167 U.S. 
324, 42 L.ed. 185; 179 U. 8. 223, 45 L.ed. 162; 209 U. S. 36, 52 L.ed. 670. Jurisdiction 
over places purchased or ceded. 214 U. S, 274, 53 Led. 994. 

Cl. 18. Necessary powers. 18 How. 307, 15 L.ed. 421; 21 How. 506, 16 L.ed. 169; 4 
‘Wall. 333, 18 L.ed. 366; 12 Wall. 457, 20 L.ed. 287; 100 U. S. 257, 25 L.ed. 648; 106 
U. S. 371, 27 L.ed. 232; 106 U. S. 629, 27 L.ed. 290; 110 U. S. 651, 28 L.ed. 274; 120 U.S. 
a L.ed. 728; 135 U. S. 1, 34 Led. 55; 144 U. S. 263, 36 Lied. 429; 181 U. S. 283, 
45 L.ed. 862. 


§ 9. The migration or importation of such persons as any of the states 
now existing shall think proper to admit, shall not be prohibited by the 
congress prior to the year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such importation, not exceeding ten dollars for 
each person. 

The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation or other direct tax shall be laid, unless in proportion to the 
census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 

No preference shall be given by any regulation of commerce or revenue to 
the ports of one state over those of another; nor shall vessels bound to, or 
from, one state, be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treasury but in consequence of appro- 
priations made by law; and a regular statement and account of the receipts 
and expenditures of all public money shall be published from time to time. 

No title of nobility shall be granted by the United States; and no person 
holding any office of profit or trust under them, shall, without the consent of 
the congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign state. 

Limitations on congressional powers. 4 Wheat. 316, 4 L.ed. 579. 

Cl. 1. Immigration. 15 Pet. 449, 10 L. ed. 800; 7 How. 283, 12 L.ed. 702; 19 How. 393, 
15 L.ed. 691; 107 U. S. 59, 27 L.ed. 383. 

Cl. 2. Habeas corpus. 3 Cranch, 448, 2 L.ed. 495; 7 How. 1, 12 Led. 581; 194 U. S. 
279, 48 L.ed. 979; 203 U. S. 174, 51 L.ed. 142. 

Cl. 8. Attainder or ex post facto laws. 7 Pet. 243, 8 L.ed. 672; 4 Wall. 333, 18 L.ed. 
366; 116 U. S. 252, 29 L.ed. 615; 135 U. S. 1, 34 Led. 55; 195 U. S. 100, 49 Lied. 114; 
225 U. S. 227, 56 L.ed. 1066; 228 U. S. 585, 57 L.ed. 978. 

Cl. 4. Apportionment of taxes. 3 Dall. 171, 1 L.ed. 556; 5 Wheat. 317, 5 L.ed. 98; 
173 U. S. 509, 43 L.ed. 786; 178 U. S. 41, 44 Led. 969; 182 U. S. 244, 45 L.ed. 1088; 192 
U. S. 363, 48 L.ed. 481; 192 U.S. 418, 48 L.ed. 504; 199 U. S. 437, 50 Led. 261; 220 U. S. 
107, 55 L.ed. 389. 

Cl. 5. Tax on exports. 9 How. 619, 13 L.ed. 282; 7 Wall. 433, 19 L.ed. 95; 8 Wall. 148, 
19 Led. 387; 92 U. S. 214, 23 Led. 563; 173 U. S. 509, 43 L.ed. 786; 179 U. S. 270, 45 
L.ed. 186; 181 U. S. 283, 45 Led. 862; 182 U. S. 244, 45 Led. 1088; 183 U. S. 151, 
46 L.ed. 128; 187 U. S. 281, 47 Led. 178; 188 U. S. 321, 47 L.ed. 492; 192 U.S. 418, 
48 L.ed. 504; 209 U. S. 56, 52 L.ed. 681; 228 U. S. 525, 57 L.ed. 950. 

Cl. 6. Commercial preferences. 9 Wheat. 1, 6 L.ed. 23; 7 How. 283, 12 L.ed. 702; 12 
How. 299, 13 L.ed. 996; 18 How. 421, 15 L.ed. 435; 94 U. S. 113, 24 Lied. 77; 119 U.S. 
388, 30 L.ed. 447; 143 U. S. 517, 36 L.ed. 247; 156 U. S. 577, 39 L.ed. 538; 157 U.S. 
459, 39 Led. 759; 158 U. S. 109, 39 Led. 914; 158 U. S. 564, 39 L.ed. 1092; 178 
U. S. 41, 44 L.ed. 969; 182 U. S. 244, 45 Led. 1088; 187 U. S. 447, 47 L.ed. 253; 198 U.S. 
310, 49 L.ed. 1064. 

Cl. 7. Appropriations. 6 How. 92, 12 L.ed. 357; 11 How. 272, 13 L.ed. 693; 101 U. S. 
832, 25 L.ed. 973; 118 U. S. 62, 30 L.ed. 96; 124 U. S. 236, 31 Lied. 389; 182 U. S. 244, 
45 Led. 1088. 

§ 10. No state shall enter into any treaty, alliance or confederation; 
grant letters of marque and reprisal; coin money; emit bills of credit; make 
any thing but gold and silver coin a tender in payment of debts; pass any bill 
of attainder, ex post facto law, or law impairing the obligation of contracts 
or grant any title of nobility. 

No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
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executing its inspection laws; and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treasury 
of the United States; and all such laws shall be subject to the revision and 
control of the congress. . 
No state shall, without the consent of congress, lay any duty on tonnage, 
keep troops or ships of war in time of peace, enter into any agreement or 
compact with another state or with a foreign power or engage in war unless 
actually invaded, or in such imminent danger as will not admit of delay. 
Restrictions on states. 6 Cranch, 87, 3 L.ed. 162; 6 Wheat. 264, 5 L.ed. 257; 5 Pet. 1, 
8 L.ed. 25; 7 Pet, 243, 8 L.ed. 672; 12 Pet. 657, 9 Led. 1233; 14 Pet. 540, 10 L.ed. 579; 
16 Pet. 539, 10 L.ed. 1060; 2 How. 591, 11 L.ed. 391; 7 How. 1, 12 L.ed. 581; 17 How. 
478, 15 L.ed. 181; 4 Wall. 333, 18 L.ed. 366; 21 Wall. 162, 22 L.ed. 627; 100 U. S. 483, 
25 Led. 628; 108 U. S. 76, 27 L.ed.-656; 136 U. 8. 313, 34 Led. 455; 172 U. S. 82, 43 
L.ed, 374; 173 U. S. 592, 43 Led. 823; 176 U. S. 1, 44 L.ed. 347; 178 U. 8. 496, 44 Led. 
1165; 179 U. 8, 223, 45 Led. 162; 180 U. S. 333, 45 L.ed. 557; 182 U.S. 1, 45 L.ed. 1041; 
182 U.S. 244, 45 Lied. 1088; 185 U. S. 125, 46 L.ed. 838. 
Cl. 1. Bills of credit. 4 Pet. 410, 7 L.ed. 903; 8 Wall. 533, 19 L.ed. 482; 12 Wall. 457, 
20 L.ed. 287; 19 Wall. 1, 22 Led. 90; 117 U. 8. 52, 29 Led. 805; 152 U. S. 191, 38 L.ed. 
408; 164 U. 8. 179, 41 L.ed. 395; 2 How. 29, 11 L.ed. 167; 12 Wall. 457, 20 L.ed. 287. 
Attainder or ex post facto laws. 17 How. 456, 15 L.ed. 127; 107 U. 8. 221, 27 L.ed. 
506; 134 U. S. 160, 33 L.ed. 835; 170 U. S. 189, 42 L.ed. 1002; 181 U. S. 589, 45 L.ed. 
1015. 
Ex post facto laws. 212 U.S. 86, 53 L.ed. 417; 212 U. S. 112, 53 L.ed. 431; 219 U. 8. 
140, 55 L.ed. 137; 226 U. S. 260, 57 Led. 212; 227 U. S. 150, 57 Lied. 458; 228 U. 8. 652, 
57 Led. 1010. 
Impairing contract obligations. 3 Dall. 386, 1 L.ed. 648; 6 Cranch, 87, 3 L.ed. 162; 
7? Cranch, 164, 3 L.ed. 303; 4 Wheat. 122, 4 L.ed. 529; 4 Wheat. 518, 4 ‘Lied. 629; 12 
Wheat. 213, 6 Lied. 606; 2 Pet. 492, 7 Led. 496; 4 Pet. 514, 7 Led. 939; 1 How. 311, 
11 L.ed. 143; 3 How. 133, 11 Led. 529; 5 How. 295, 12 Led. 159; 5 How. 301, 12 Led. 
447; 6 How. 507, 12 L.ed. 535; 7 How. 738, 12 Led. 894; 8 How. 163, 12 L.ed. 1030; 
8 How. 569, 12 Led. 1201; 10 How. 402, 13 L.ed. 472; 12 How. 1, 13 L.ed. 867; 15 How. 
304, 14 L.ed. 705; 16 How. 369, 14 L.ed. 977; 18 How. 331, 15 L.ed. 401; 22 How. 364, 
16 Led. 296; 1 Black, 350, 17 L.ed. 216; 4 Wall. 535, 18 L.ed. 403; 10 Wall. 511, 18 
L.ed. 997; 13 Wall. 190, 20 L.ed. 550; 14 Wall. 607, 20 L.ed. 756; 15 Wall. 610, 21 L.ed. 
212; 16 Wall. 314, 21 L.ed. 357; 16 Wall. 36, 21 Led, 394; 20 Wall. 36, 22 L.ed. 282; 92 
U. S. 214, 23 Led. 563; 93 U. S. 116, 23 L.ed. 825; 95 U. S. 679, 24 Led. 558; 100 U. 8. 
548, 25 Led. 710; 101 U. S. 528, 25 L.ed. 912; 101 U. S. 791, 25 Led. 921; 101 U. S. 814, 
25 Led. 1079; 102 U. S. 651, 26 L.ed, 291; 103 U. S, 358, 26 L.ed. 395; 103 U. S. 714, 26 
L.ed. 602; 105 U. 8. 362, 26 L.ed. 1128; 108 U. 8. 514, 27 L.ed. 808; 108 U. S. 568, 27 L.ed. 
823; 110 U. S. 53, 28 L.ed. 68; 111 U. S. 701, 28 Led. 569; 111 U. S. 746, 28 L.ed. 585; 
114 U.S. 270, 29 L.ed. 185; 114 U.S. 317, 29 L.ed. 202; 117 U. S. 241, 29 L.ed. 868; 119 
U. 8. 387, 30 Led. 411; 121 U. S. 282, 30 Led. 960; 122 U. 8. 360, 30 Led, 1161; 123 U.S. 
443, 31 Led. 216; 124 U. S. 639, 31 L.ed. 553; 125 U. 9. 18, 31 L.ed. 607; 127 U. 8. 216, 
32 Led. 125; 131 U. 8. 405, 33 Led. 193; 134 U.S. 1, 33 Led. 842; 134 U. S. 467, 33 
L.ed. 985; 134 U.S, 547, 33 Led. 1016; 135 U. S, 662, 34 L.ed. 304; 138 U. 8. 98, 34 L.ed. 
898; 140 U. S. 1, 35 L.ed. 363; 140 U. S. 76, 35 L.ed. 371; 140 U. S. 545, 35 L.ed. 572; 
145 U.S. 175, 36 L.ed. 666; 145 U. S. 454, 36 Led. 773; 146 U. S. 162, 36 Led. 925; 148 
U. S. 137, 37 L.ed. 397; 153 U. 8. 411, 38 L.ed. 764; 153 U. S. 486, 38 L.ed. 793; 156 U. 8. 
649, 39 L.ed. 567; 159 U. S, 526, 40 L.ed, 247; 161 U. 8. 134, 40 L.ed. 645; 161 U. S. 164, 
40 L.ed. 656; 161 U. S. 256, 40 L.ed. 691; 166 U. S. 485, 41 L.ed. 1087; 166 U.S. 685, 41 
L.ed. 1165; 170 U. S. 226, 42 L.ed. 1017; 175 U. 8. 32, 44 Led. 62; 177 U. S. 332, 44 L.ed. 
793; 177 U.S. 601, 44 L.ed. 905; 180 U. 8. 587, 45 L.ed. 679; 183 U. S. 144, 46 L.ed. 125; 
183 U. S. 278, 46 Led. 196; 184 U. S. 368, 46 L.ed. 592; 184 U. S. 399, 46 Lied. 612; 185 
U. 8. 54, 46 Led. 804; 185 U. S. 336, 46 L.ed. 936; 186 U. S. 212, 46 L.ed. 1132; 187 U.S. 
611, 47 L.ed. 328; 189 U. S. 154, 47 L.ed. 757; 191 U. S. 150, 48 Led. 127; 191 U. S. 184, 
48 L.ed. 140; 192 U. S. 73, 48 L.ed. 346; 192 U. S. 201, 48 L.ed. 406; 192 U. S, 286, 48 
L.ed, 448; 193 U.S. 49, 48 L.ed. 613; 193 U. S. 416, 48 L.ed. 733; 193 U. S. 561, 48 L.ed. 
795; 193 U. S. 635, 48 Led. 823; 193 U. S, 657, 48 L.ed. 832; 194 U. S. 593, 48 Led. 1131; 
195 U. S. 383, 49 L.ed. 245; 196 U. S. 64; 49 L.ed. 388; 194 U. S. 544, 49 Lied. 872; 199 
U.S. 1, 50 Led. 65; 199 U. S. 473, 50 Lied. 274; 200 U. S. 22, 50 Led. 353; 200 U. S. 
103, 50 L.ed. 391; 200 U. S. 148, 50 L.ed. 413; 200 U. S. 248, 50 Lied. 464; 200 U. S. 273, 
50 L.ed. 477; 201 U. S. 506, 50 L.ed, 845; 201 U. S. 543, 50 Led. 860; 202 U. 8, 313, 50 
L.ed. 1046; 202 U. S. 453, 50 Led, 1102; 203 U. S. 151, 51 Led. 132; 203 U. S. 311, 51 
Led. 198; 203 U. 8. 372, 51 L.ed. 231; 203 U. S. 379, 51 Led. 237; 204 U. S, 103, 51 Lied. 
393: 204 U. S. 116, 51 L.ed. 399; 205 U. S. 236, 51 L.ed. 784; 205 U. S. 466, 51 L.ed. 882; 
206 U. S. 276, 51 Lied. 1061; 206 U. S. 496, 51 Led. 1155; 206 U. S. 516, 51 Led. 1163; 206 
U. 8, 536, 51 Led. 1176; 207 U. S. 310, 52 L.ed. 222; 207 U. 8. 161, 52 L.ed. 151; 207 U.S. 
258, 52 L.ed. 197; 207 U. 8. 382, 52 L.ed. 257; 207 U. S. 416, 52 L.ed. 274; 208 U. S. 192, 
52 L.ed. 450; 208 U. 8. 378, 52 L.ed. 536; 208 U. S. 489, 52 Led. 584; 208 U. 8, 583, 52 
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L.ed. 630; 209 U. S. 349, 52 L.ed. 828; 210 U. S. 187, 52 L.ed. 1016; 210 U. S. 266, 52 L.ed. 
1054; 212 U. 8. 322, 53 L.ed. 530; 214 U.S. 179, 53 Lied. 958; 215 U. S. 170, 54 Lied. 144; 
215 U. S. 336, 54 L.ed. 221; 215 U. S. 373, 54 L.ed. 240; 215 U. S. 417, 54 L.ed. 259; 216 
U.S. 206, 54 L.ed. 446; 216 U. 8. 234, 54 L.ed. 460; 216 U. S. 261, 54 L.ed. 472; 216 U.S. 
400, 54 L.ed. 536; 216 U. S. 420, 54 L.ed. 544; 217 U.S. 71, 54 L.ed. 670; 217 U. 8. 443, 
54 L.ed. 832; 218 U. S. 400, 54 L.ed. 1086; 218 U. S. 431, 54 Lied. 1097; 218 U. 8. 438, 54 
L.ed. 1099; 218 U. S. 563, 54 L.ed. 1151; 218 U. S. 591, 54 L.ed. 1163; 219 U. S. 104, 55 
L.ed. 112; 220 U. S. 462, 55 L.ed. 544; 220 U. S. 472, 55 L.ed. 548; 221 U.S. 400, 55 L.ed. 
786; 221 U.S. 406, 55 L.ed. 789; 221 U. S. 467, 55 L.ed. 815; 221 U. S. 660, 55 L.ed. 899; 
222 U.S. 187, 56 L.ed. 156; 223 U.S. 389, 56 L.ed. 481; 223 U. S. 437, 56 L.ed. 497; 223 
U. S. 468, 56 L.ed. 510; 223 U.S. 655, 56 L.ed. 594; 224 U. S. 148, 56 L.ed. 703; 224 U.S. 
330, 56 L.ed. 788; 224 U.S. 632, 56 L.ed. 924; 224 U.S. 649, 56 L.ed. 934; 225 U. S. 272, 
56 L.ed. 1087; 226 U. S. 276, 57 L.ed. 221; 226 U. S. 318, 57 L.ed. 239; 226 U.S. 455, 57 
L.ed. 297; 227 U. S. 278, 57 L.ed. 510; 227 U. S. 497, 57 L.ed. 611; 227 U.S. 544, 57 L.ed. 
633; 227 U. S. 553, 57 L.ed. 642; 228 U.S. 1, 57 Lied. 707; 228 U. S. 454, 57 Lied. 915; 
229 U.S. 39, 57 L.ed. 1056; 229 U. S. 476, 57 L.ed. 1286; 230 U. S. 58, 57 Lied. 1389; 230 
U. S. 84, 57 L.ed. 1400; 230 U. S. 98, 57 L.ed. 1409; 230 U. S. 100, 57 L.ed. 1410. 

Cl. 2. State import or export duties; inspection laws. 2 Dall. 294, 1 L.ed. 387; 4 
Wheat. 316, 4 L.ed. 579; 2 Pet. 449, 7 L.ed. 481; 5 How. 504, 12 L.ed. 256; 7 How. 283, 
12 L.ed. 702; 12 How. 299, 13 L.ed. 996; 13 Wall. 29, 20 L.ed. 517; 15 Wall. 284, 21 Led. 
164; 94 U. S. 238, 24 L.ed. 118; 95 U. S. 80, 24 L.ed. 377; 97 U. S. 566, 24 L.ed. 1015; 
J€0 U. S. 434, 25 L.ed. 743; 100 U. S. 676, 25 L.ed. 754; 104 U.S. 466, 26 L.ed. 632; 107 
U. S. 38, 27 L.ed. 370; 107 U. S. 59, 27 L.ed. 383; 114 U.S. 622, 29 L.ed. 257; 125 U.S. 
465, 31 L.ed. 700; 156 U. S. 577, 39 L.ed. 538; 171 U. S. 345, 43 L.ed. 191; 183 U.S. 151, 
46 L.ed. 128; 192 U. S. 363, 48 L.ed. 481; 192 U. S. 418, 48 L.ed. 504; 192 U. S. 500, 48 
L.ed. 538; 203 U. S. 38, 51 L.ed. 78; 208 U. S. 14, 52 L.ed. 370; 211 U. S. 485, 53 L.ed. 
294; 213 U. S. 200, 53 Led. 761; 228 U. S. 525, 57 L.ed. 950. 

CL 3. Tonnage duties. 12 How. 299, 13 L.ed. 996; 12 Wall. 221, 20 L.ed. 376; 118 U.S. 
455, 30 L.ed. 237; 119 U. S. 543, 30 L.ed. 487. 

Treaty power. 120 U. S. 479, 30 L.ed. 728. 

War. 116 U. S. 252, 29 L.ed. 615. 


ARTICLE 2.— THE EXECUTIVE. 


§ 1. The executive power shall be vested in a president of the United 
States of America. He shall hold his office during the term of four years, 
and, together with the vice-president, chosen for the same term, be elected as 
follows: | 

Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and 
representatives to which the state may be entitled in the congress; but no 
senator or representative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 

The congress may determine the time of choosing the electors, and the day 
on which they shall give their votes; which day shall be the same throughout 
the United States. ) 

No person except a natural born citizen, or a citizen of the United States 
at the time of the adoption of this constitution shall be eligible to the office 
of president; neither shall any person be eligible to that office who shall not 
have attained to the age of thirty-five years, and been fourteen years a 
resident within the United States. | 

In case of the removal of the president from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said office, 
the same shall devolve on the vice-president, and the congress may by law 
provide for the case of removal, death, resignation, or inability, both of the 
president and vice-president, declaring what officer shall then act as president, 
and such officer shall act accordingly, until the disability be removed, or a 
president shall be elected. 

The president shall, at stated times, receive for his services a compensation, 
which shall neither be increased nor diminished during the period for which 
he shall have been elected, and he shall not receive within that period any 
other emolument from the United States, or any of them. 


xlvi 


CONSTITUTION OF THE UNITED STATES. 


Before he enters on the execution of his office, he shall take the following 


oath or affirmation: 

“I do solemnly swear (or affirm) that I will faithfully execute the office of president 
of the United States, and will, to the best of my ability, preserve, protect and defend the 
constitution of the United States.” 

Cl. 1. President and vice-president. 9 Wheat. 739, 6 L.ed. 204. 

Cl. 2. Electors. 21 Wall. 162, 22 L.ed. 627; 146 U. S. 1, 36 L.ed. 869. 

Cl. 3. Vote of electors. 92 U.S. 214, 23 L.ed. 563; 134 U. S. 377, 33 L.ed. 951. 

Cl, 5. Qualifications for president. 19 How. 393, 15 L.ed. 691; 21 Wall. 162, 22 L.ed. 
627; 143 U. S. 135, 36 L.ed. 103; 182 U. S. 244, 45 L.ed. 1088. 


§ 2. The president shall be commander-in-chief of the army and navy of 
the United States, and of the militia of the several states when called into 
the actual service of the United States; he may require the opinion in writing 
of the principal officer in each of the executive departments, upon any subject 
relating to the duties of their respective offices, and he shall have power to 
grant reprieves and pardons for offenses against the United States, except in 
cases of impeachment. 

He shall have power, by and with the advice and consent of the senate, to 
make treaties, provided two-thirds of the senators present concur; and he shall 
nominate and, by and with the advice and consent of the senate, shall appoint 
ambassadors, other public ministers and consuls, judges of the supreme court, 
and all other officers of the United States whose appointments are not herein 
otherwise provided for, and which shall be established by law; but the 
congress may by law vest the appointment of such inferior officers as they 
think proper in the president alone, in the courts of law, or in the heads of 
departments. 

The president shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions which shall expire at 
the end of their next session. 

CL 1. President’s powers generally. 18 How. 307, 15 L.ed. 421; 20 How. 65, 15 L.ed. 
838; 4 Wall. 333, 18 L.ed. 366; 97 U. S. 39, 24 L.ed. 992; 135 U. S. 1, 34 L.ed. 55; 169 
U. S. 649, 42 L.ed. 890. | 

Cl. 2. Treaty and appointive power. 1 Cranch, 137, 2 Led. 60; 13 Pet. 230, 10 L.ed. 
138; 17 How. 284, 15 L.ed. 102; 6 Wall. 385, 18 L.ed. 830; 95 U. 8. 760, 24 L.ed. 588; 
99 U. S. 508, 25 L.ed. 482; 107 U. S. 414, 27 L.ed. 542; 120 U. 8. 479, 30 L.ed. 728; 135 
U. S. 403, 34 Led. 222; 137 U. S. 310, 34 Led. 674; 142 U. S. 651, 35 L.ed. 1146; 
143 U. S. 649, 36 Lied. 294; 155 U. S. 591, 39 L.ed. 273; 158 U. S. 109, 39 Lied. 914; 169 
U. 8. 331, 42 Led. 767; 180 U. S. 371, 45 Led. 577; 182 U. S. 1, 45 Led. 1041; 183 
U. S. 176, 46 L.ed. 138; 208 U. S. 340, 52 Led. 520; 213 U. S. 138, 53 L.ed. 737, 224 U.S. 
583, 56 L.ed. 894. 

Cl. 8. Filling vacancies. 114 U. S. 619, 29 L.ed. 254; 116 U. 8. 483, 29 Led. 700; 173 
U. S. 452, 43 L.ed. 765. 

§ 3. He shall from time to time give to the congress information of the 
state of the union, and recommend to their consideration such measures as he 
shall judge necessary and expedient; he may, on extraordinary occasions, 
convene both houses, or either of them, and in case of disagreement between 
them, with respect to the time of adjournment, he may adjourn them to such 
time as he shall think proper; he shall receive ambassadors and other public 
ministers; he shall take care that the laws be faithfully executed, and shall 
commission all the officers of the United States. 

Duties of president. 1 Cranch. 37, 2 L.ed. 60; 135 U. S. 1, 34 L.ed. 55; 135 U.S. 403, 
84 L.ed. 222; 167 U. S. 479, 42 L.ed. 243; 189 U. S. 311, 47 Lied. 828. 

§ 4. The president, vice-president, and all civil officers of the United 
States shall be removed from office on impeachment for, and conviction of, 
treason, bribery, or other high crimes and misdemeanors. 

Impeachment. 189 U. 8. 311, 47 L.ed. 828. 


ARTICLE 3.— THE JUDICIARY. 


§ 1. The judicial power of the United States shall be vested in one supreme 
court, and in such inferior courts as the congress may from time to time 
ordain and establish. The judges, both of the supreme and inferior courts, 
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shall hold their offices during good behavior, and shall, at stated times, receive 
for their services a compensation which shall not be diminished during their 
continuance in office. 


Federal courts generally. 4 Cranch, 75, 2 L.ed. 554; 1 Wheat. 304, 4 L.ed. 97; 1 Pet. 
511, 7 L.ed. 242; 9 Pet. 632, 9 Led. 255; 7 How. 185, 12 L.ed. 660; 9 How. 235, 13 L.ed. 
119; 14 How. 103, 14 L.ed. 345; 18 How. 272, 15 L.ed. 372; 19 How. 393, 15 L.ed. 691; 
4 Wall. 333, 18 L.ed. 366; 19 Wall. 214, 22 L.ed. 68; 19 Wall. 274, 22 L.ed. 152; 98 U. S. 
569, 25 L.ed. 143; 100 U. S. 257, 25 L.ed. 648; 111 U. S. 449, 28 L.ed. 482; 134 U. S. 372, 
83 Lied. 949; 141 U. S. 174, 35 L.ed. 693; 143 U. S. 472, 36 Lied. 232; 147 U. S. 150, 37 
L.ed. 118; 155 U. S. 76, 39 L.ed. 76; 156 U. 8. 51, 39 L.ed. 343; 157 U. S. 229, 39 L.ed. 
683; 157 U.S. 429, 39 L.ed. 759; 165 U. 8. 275, 41 L.ed. 715; 170 U. S. 511, 42 L.ed. 1126; 
182 U. S. 244, 45 L.ed. 1088; 186 U. S. 181, 46 L.ed. 1113; 189 U. S. 25, 47 L.ed. 697; 
194 U. S. 279, 48 L.ed. 979; 202 U.S. 401, 50 L.ed. 1079; 203 U.S. 449, 51 Lied. 264; 206 
U. S. 46, 51 L.ed. 956; 206 U.S. 536, 51 L.ed. 1176; 208 U. S. 393, 52 Led. 543; 209 U.S. 
490, 52 L.ed. 904; 210 U.S. 281, 52 L.ed. 1061; 217 U. S. 509, 54 L.ed. 861; 219 U. S. 346, 
55 L.ed. 246; 220 U. S. 277, 55 L.ed. 465; 220 U. S. 290, 55 L.ed. 469. 


§ 2. The judicial power shall extend to all cases in law and equity, arising 
under this constitution, the laws of the United States, and treaties made, or 
which shall be made under their authority; to all cases affecting ambassadors, 
other public ministers, and consuls; to all cases of admiralty and maritime 
jurisdiction; to controversies to which the United States shall be a party; to 
controversies between two or more states; between a state and citizens of 
another state; between citizens of different states; between citizens of the 
same state claiming lands under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens or subjects. 

In all cases affecting ambassadors, other public ministers and consuls, and 
those in which a state shall be party, the supreme court shall have original 
jurisdiction. In all the other cases before mentioned, the supreme court shall 
have appellate jurisdiction, both as to law and fact, with such exceptions, and 
under such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeachment, shall be by Jury; and 
such trial shall be held in the state where the said crime shall have been 
committed; but when not committed within any state, the trial shall be at 
such place or places as the congress may by law have directed. 


CL 1. Jurisdiction. 2 Dall. 419, 1 L.ed. 440; 4 Dall. 12, 1 Led. 720; 5 Cranch, 303, 3 
L.ed. 108; 9 Cranch, 292, 3 L.ed. 735; 1 Wheat. 304, 4 L.ed. 97; 6 Wheat. 264, 5 L.ed. 
257; 9 Wheat. 739, 6 L.ed. 204; 1 Pet. 110, 7 L.ed. 73; 1 Pet. 655, 7 L.ed. 302; 3 Pet. 433, 
7 L.ed. 732; 5 Pet. 1, 8 L.ed. 25; 6 Pet. 515, 8 L.ed. 483; 3 How. 236, 11 Led. 576; 3 How. 
464, 11 L.ed. 681; 5 How. 504, 12 L.ed. 256; 6 How. 344, 12 L.ed. 465; 7 How. 1, 12 L.ed. 
581; 7 How. 660, 12 L.ed. 861; 8 How. 441, 12 L.ed. 1147; 10 How. 72, 13 L.ed. 333; 10 
How. 586, 13 L.ed. 551; 12 How. 284, 13 L.ed. 990; 13 How. 518, 14 L.ed. 2493; 14 How. 
80, 14 L.ed. 335; 14 How. 468, 14 L.ed. 502; 15 How. 233, 14 L.ed. 674; 16 How. 314, 14 
L.ed. 953; 17 How. 369, 15 L.ed. 80; 18 How. 71, 15 L.ed. 269; 18 How. 272, 15 L.ed. 372; 
18 How. 331, 15 L.ed. 401; 20 How. 558, 15 L.ed. 994; 21 How. 481, 16 L.ed. 198; 4 Wall. 
411, 18 Lied. 397; 6 Wall. 50, 18 L.ed. 721; 6 Wall. 280, 18 L.ed. 825; 11 Wall. 65, 20 
L.ed. 60; 13 Wall. 581, 20 L.ed. 638; 14 Wall. 69, 20 L.ed. 762; 17 Wall. 211, 21 L.ed. 
523; 18 Wall. 272, 21 L.ed. 841; 19 Wall. 214, 22 L.ed. 68; 20 Wall. 445, 22 L.ed. 365; 
20 Wall. 590, 22 L.ed. 429; 92 U.S. 214, 23 L.ed. 563; 93 U. S. 199, 23 L.ed. 829; 97 U.S. 
13, 24 L.ed. 917; 98 U. S. 569, 25 L.ed, 143; 100 U. S. 257, 25 L.ed. 648; 101 U. S. 453, 
25 L.ed. 1061; 104 U.S. 515, 26 L.ed. 814; 105 U. S. 189, 26 L.ed. 975; 105 U. S. 647, 26 
L.ed. 1200; 108 U. S. 76, 27 L.ed. 656: 111 U. S. 449, 28 L.ed. 482; 120 U. S. 450, 30 L.ed. 
743; 127 U.S. 265, 32 L.ed. 239; 130 U. S. 167, 32 L.ed. 895; 135 U.S. 403, 34 L.ed. 222; 
139 U. S. 240, 35 L.ed. 159; 142 U. 8S. 479, 35 L.ed. 1087; 154 U. S. 447, 38 L.ed. 1047; 
167 U. S. 606, 42 L.ed. 236; 173 U. S. 452, 43 Lied. 765; 175 U. S. 423, 44 L.ed. 223; 176 
U. 8. 1, 44 Lied. 347; 177 U. S. 505, 44 L.ed. 864; 177 U. S. 638, 44 L.ed. 921; 178 U. S. 
436, 44 L.ed. 1140; 179 U.S. 58, 45 L.ed. 84; 179 U. S. 552, 45 L.ed. 314; 182 U. S. 244, 
45 L.ed. 1088; 184 U. S. 199, 46 L.ed. 499; 185 U. S. 373, 46 Led. 954; 187 U. S. 327, 47 
L.ed. 200; 187 U. 8. 447, 47 L.ed. 253; 187 U.S. 585, 47 L.ed. 314; 190 U. S. 524, 47 Lied. 
1159; 192 U. S. 286, 48 L.ed. 448; 195 U. S. 165, 49 L.ed. 142; 196 U.S. 432, 49 L.ed. 540; 
207 U. S. 398, 52 L.ed. 264. 

Cl. 2. Supreme Court. 4 Cranch, 75, 2 L.ed. 554; 4 Cranch, 382, 2 L.ed. 654; 1 Wheat 
304, 4 L.ed. 97; 6 Wheat. 264, 5 L.ed. 257; 9 Wheat. 739, 6 L.ed. 204; 11 Wheat. 467, 6 
L.ed. 521; 1 Pet. 110, 7 L.ed. 73; 5 Pet. 190, 8 L.ed. 92; 9 Pet. 483, 9 L.ed. 201; 13 How. 
518, 14 Led. 249; 18 How. 570, 15 Lied. 515; 1 Wall. 243, 17 L.ed. 589; 2 Wall. 160, 17 
L.ed. 922; 3 Wall. 673, 18 Led. 111; 7 Wall. 364, 19 L.ed. 214; 10 Wall. 553, 19 Led. 998; 
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98 U. S. 569, 25 L.ed. 143; 143 U. 8. 621, 36 L.ed. 285; 150 U. S. 653, 37 L.ed. 1211; 180 
U. S. 208, 45 L.ed. 497; 202 U. S. 60, 50 L.ed. 935; 228 U. S. 364, 57 L.ed, B79. 

Cl. 3. Criminal trials. 4 Dall. 342, 1 L.ed. 859; 15 How. 467, 14 L.ed. 775; 1 Black, 
484, 17 L.ed. 225; 134 U. S. 31, 33 L.ed. 801; 136 U. S. 256, 34 Led. 514; 138 U, S. 157, 
34 L.ed. 906 ; 140 U. S. 118, 35 L.ed. 377; 143 U. S. 207, 36 L.ed. 126; 158 U. S. 564, 39 
L.ed. 1032; 168 U. S. 382, 42 L.ed. 509; 169 U. S. 218, 42 L.ed. 723; 170 U. S. 343, 42 L.ed. 
1061; 174 U. S. 1, 43 L.ed. 873; 195 U. S. 65, 49 L.ed. 99; 195 U. S. 138, 49 L.ed. 128; 
196 U. 8. 276, 49 L.ed. 477; 198 U. S. 253, 49 L.ed. 1040; 199 U. S. 521, 50 L.ed. 292; 202 
U. S. 339, 50 L.ed. 1055; 205 U. S. 20, 51 Led. 689; 216 U. S. 462, 54 Led. 569; 225 U. S. 
347, 56 L.ed. 1114. 


§ 3. ‘Treason against the United States shall consist only in levying war 
against them, or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony of two 
witnesses to the same overt act, or on confession in open court. : 

The congress shall have power to declare the punishment of treason, but no 
attainder of treason shall work corruption of blood, or forfeiture except 
during the life of the person attainted. 

Cl. 1. Treason. 97 U.S. 39, 24 L.ed. 992. 


Cl. 2. Punishment of treason. 4 Wall. 338, 18 L.ed. 366; 92 U. S. 202, 23 L.ed. 473; 
145 U. S. 546, 36 L.ed. 812. 


ARTICLE 4.— THE STATES AND TERRITORIES. 


§ 1. Full faith and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every other state. And the congress may 
by general laws prescribe the manner in which such acts, records, and pro- 


eeedings shall be proved, and the effect thereof. 

Full faith and credit. 7 Cranch, 481, 3 L.ed. 411; 2 Pet. 586, 7 L.ed. 528; 13 Pet. 312, 
40 L.ed. 177; 14 Pet. 49, 10 L.ed. 349; 6 How. 41, 12 L.ed. 335; ’9 How. 522, 13 L.ed. 242; 
17 How. 322, 15 Led. 164; 1 Black, 518, 17 Led. 65; 5 Wall. 290, 18 L.ed. 475; 5 Wall. 
307, 18 L.ed. 599; 9 Wall. 108, 19 L.ed. 604; 16 Wall. 610, 21 L.ed. 430; 21 Wall. 130, 22 
Led. 588; 92 U. S. 214, 23 L.ed. 563; 95 U.S. 418, 24 Led. 437; 104 U. 8. 592, 26 L.ed. 
845; 107 U. 8. 3, 27 Led. 346; 116 U. S. 54, 29 Lied. 535; 127 U. S. 265, 32 L.ed. 239; 
133 U. 8. 107, 33 L.ed. 538; 137 U. S. 287, 34 L.ed. 670; 146 U. S. 657, 26 L.ed. 1123; 155 
U. 8, 222, 39 L.ed. 128; 156 U. S. 518, 39 Led. 517; 159 U. S. 113, 40 L.ed. 95; 160 U. 8. 
531, 40 L.ed. 525; 162 U. S. 329, 40 Lied. 986; 176 U. 8. 640, 44 Lied. 619; 178 U. S. 186, 
44 Led. 1028; 179 U. 8. 322, 45 Led. 210; 181 U.S. 155, 45 Led. 794; 182 U. S. 583, 45 
Led. 1241; 185 U.S. 114, 46 L.ed. 830; 188 U. 8. 14, 47 Led. 366; 188 U. S. 291, 47 Led. 

_ 480; 188 U. S, 567, 47 Led. 598; 189 U. S, 122, 47 L.ed. 735; 191 U. S. 373, 48 L.ed. 225; 

192 U.S. 29, 48 Led. 328; 193 U. S, 635, 48 L.ed. 823; 195 U. 8. 257, 49 Lied. 184; 196 
U. 8. 458, 49 L.ed. 551; 198 U.S. 144, 49 L.ed. 988; 201 U. S. 562, 50 L.ed. 867; 202 U. 8. 
584, 50 L.ed. 1155; 203 U. S. 106, 51 Led. 109; 204 U. S. 8, 51 Lied. 345; 207 U.S. 43 
52 Led. 95; 207 U. S. 93, 52 L.ed. 118; 210 U. S. 82, 52 L.ed. 966; 210 U. S. 230, 52 L.ed. 
1039; 212 U. S. 311, 53 L.ed. 525; 212 U. S. 477, 53 L.ed. 605; 213 U. S. 55, 53 Led. 695; 
214 U. 8. 19, 53 L.ed. 892; 215 U.S. 1, 54 L.ed. 65; 215 U. S. 203, 54 Led. 158; 215 U.S. 
252, 54 L.ed. 179; 216 U. S. 386, 54 L.ed. 530; 218 U.S. 1, 54 L.ed. 905; 218 U. S. 36, 54 
L.ed. 921; 219 U. S. 92, 55 L.ed. 107; 221 U. S. 408, 55 L.ed. 789; 223 U. S. 185, 56 L.ed. 
398; 224 U. S. 243, 56 L.ed. 749; 225 U. S. 111, 56 Lied. 1009; 225 U. 8S. 246, 56 Lied. 
1074; 226 U.S. 551, 57 L.ed. 347; 228 U. S. 346, 57 L.ed. 867; 228 U. S. 559, 57 L.ed. 966. 

§ 2. The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. 

A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall, on demand of the 
executive authority of the state from which he fled, be delivered up, to be 
removed to the state having jurisdiction of the crime. 

No person held to service or labor in one state under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim of 
the party to whom such service or labor may be due. 

Cl. 1. Privileges and immunities. 13 Pet. 519, 10 L.ed. 274; 15 Pet. 449, 10 L.ed. 800; 
? How. 283, 12 L.ed. 702; 18 How. 331, 15 L.ed. 401; 18 How. 591, 15 L.ed. 497; 19 How. 
393, 15 L.ed. 691; 10 Wall. 566, 19 L.ed. 1029; 12 Wall. 418, 20 Lied. 449; 16 Wall. 36, 21 
L.ed, 394; 16 Wall. 130, 21 L.ed. 442; 20 Wall. 137, 22 L.ed. 331; 21 Wall. 162, 22 L.ed. 
627; 93 U. S. 72, 23 L.ed. 806; 94 U. S. 391, 24 Lied. 248; 92 U. S. 1, 24 L.ed. 708; 100 
U. S. 339, 25 L.ed. 676; 104 U.S. 5, 26 L.ed. 643; 106 U. S. 629, 27 L.ed. 290; 114 U. 8. 
622, 29 L.ed. 257; 125 U. S. 181, 31 L.ed. 650; 133 U. 8. 107, 33 L.ed. 538; 135 U. S. 100, 
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34 L.ed. 128; 136 U. S. 348, 34 L.ed. 360; 136 U. S. 114, 34 L.ed. 394; 136 U. S. 313, 34 
L.ed. 455; 143 U. S. 135, 36 Led. 103; 154 U. S. 118, 38 L.ed. 930; 156 U. S. 577%, 39 Led. 
538; 160 U. S. 128, 40 L.ed. 365; 164 U. S. 367, 41 L.ed. 472; 169 U. S. 613, 42 Led. 878; 
172 U. S. 239, 43 L.ed. 432; 176 U. S. 59, 44 L.ed. 371; 176 U. S. 581, 44 L.ed. 597; 177 
U. 8. 28, 44 Led. 657; 178 U. S. 289, 44 L.ed. 1072; 179 U. S. 270, 45 Led. 186; 183 U. S. 
300, 46 L.ed. 207; 185 U. S. 364, 46 L.ed. 949; 187 U. S. 540, 47 L.ed. 293; 187 U. S. 547, 
47 Led. 296; 187 U. S. 569, 47 Lied. 307; 187 U. S. 611, 47 L.ed. 328; 188 U. 8. 321, 47 
L.ed. 492; 191 U. S. 373, 48 L.ed. 225; 192 U. S. 29, 48 L.ed. 328 ; 207 U. S. 142, 52 L.ed. 
143; 227 U. S. 308, 57 L.ed. 523. 

CL 2. Extradition. 6 Wheat. 264, 5 L.ed. 257; 14 Pet. 540, 10 L.ed. 579; 16 Pet. 539, 
10 L.ed. 1060; 5 How. 215, 12 L.ed. 122; 16 Wall. 366, 21 L.ed. 287; 111 U. S. 624, 28 
Led. 542; 114 U. S. 642, 29 L.ed. 250; 116 U. S. 80, 29 L.ed. 544; 146 U. S. 183, 36 L.ed. 
934; 148 U. S. 537, 37 L.ed. 549; 188 U. S. 691, 47 L.ed. 657; 196 U. S. 364, 49 L.ed. 515; 
197 U. S. 324, 49 Led. 774; 203 U. S. 192, 51 L.ed. 148; 203 U. S. 222, 51 Lied. 161; 208 
U. S. 386, 52 L.ed. 540; 210 U. S. 387, 52 L.ed. 1113; 211 U. S. 468, 53 L.ed. 286. 

CL 3. Fugitives from service or labor. 15 Pet. 449, 10 L.ed. 800; 7 How. 283, 12 L.ed. 
702; 92 U.S. 214, 23 L.ed. 563; 109 U. S. 3, 27 L.ed. 836. 


§ 3. New states may be admitted by the congress into this union; but no 
new state shall be formed or erected within the jurisdiction of any other state; 
nor any state be formed by the junction of two or more states, or parts of 
states, without the consent of the legislatures of the states concerned, as well 
as of the congress. 

The congress shall have power to dispose of and make all needful rules and 
regulations respecting the territory or other property belonging to the United 
States; and nothing in this constitution shall be so construed as to prejudice 
any claims of the United States, or of any particular state. 

CL 1. New states. 3 How. 212, 11 L.ed. 565; 5 How. 343, 12 L.ed. 181; 143 U. S. 135, 
36 L.ed. 103; 187 U. S. 87, 47 L.ed. 86; 192 U. S. 573, 48 Led. 570; 208 U.S. 1, 50 Led. 
913; 221 U. S. 559, 55 L.ed. 853. 

Cl. 2. Government of territories. 4 Wheat. 316, 4 L.ed. 579; 5 Pet. 1, 8 Led. 25; 14 
Pet. 526, 10 L.ed. 573; 19 How. 393, 15 L.ed. 691; 18 Wall. 317, 21 Lied” 784; 112 U.S. 
76, 28 L.ed. 673; 121 U. S, 325, 30 L.ed. 949; 128 U. 8. 315, 32 Led. 430; 136 U.S. 1, 34 
L.ed. 478; 177 U.S. 505, 44 L.ed. 864; 182 U. 8. 1, 45 Led. 1041; 182 U.S, 244, 45 L.ed. 
1088; 190 U. S. 452, 47 Led. 1134; 195 U. S. 138, 49 Led. 128; 196 U. S. 119, 49 L.ed. 
409; 197 U. 8. 516, 49 Lied. 862; 206 U. S. 46, 51 L.ed. 956; 215 U. S. 278, 54 Led. 195. 

Control over government property. 220 U.S. 523, 55 L.ed. 570. 

§ 4. The United States shall guarantee to every state in this union a 
republican form of government, and shall protect each of them against 
invasion, and on application of the legislature, or of the executive (when the 
legislature cannot be convened), against domestic violence. 


Guaranty to states. 7 How. 1, 12 L.ed. 581; 17 How. 478, 15 L.ed. 181; 7 Wall. 700, 19 
L.ed. 227; 21 Wall. 162, 22 L.ed. 627; 92 U.S. 542, 23 L.ed. 588; 143 U. S. 135, 36 L.ed. 
103; 166 U. S. 506, 41 Led. 1095; 177 U. S. 505, 44 Lied. 864; 182 U. S. 244, 45 Lied. 
1088; 199 U. 8. 233, 50 L.ed. 167; 199 U.S. 437, 50 L.ed. 261; 204 U.S. 85, 51 L.ed. 381; 
213 U. S. 175, 53 L.ed. 753; 221 U. S. 559, 55 L.ed. 853; 223 U. S, 118, 56 L.ed. 377; 223 
U. S. 151, 56 L.ed. 386; 229 U. S. 123, 57 L.ed. 1101. 


ARTICLE 5.—AMENDMENTS, 


The congress, whenever two-thirds of both houses shall deem it necessary, 
shall propose amendments to this constitution, or, on the application of the 
legislatures of two-thirds of the several states, shall eall a convention for 
proposing amendments, which in either case, shall be valid to all intents and 
purposes as part of this constitution, when ratified by the legislatures of 
three-fourths of the several states, or by conventions in three-fourths thereof, 
as the one or the other mode of ratification may be proposed by the congress; 
provided, that no amendment which may be made prior to the year one 
thousand eight hundred and eight, shall in any manner affect the first and 
fourth clauses in the ninth section of the first article; and that no state, 
without its consent, shall be deprived of its equal suffrage in the senate. 

Amendments. 18 How. 331, 15 L.ed. 401; 12 Wall. 457, 20 L.ed. 287. 
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ARTICLE 6.— MISCELLANEOUS PROVISIONS. 


All debts contracted and engagements entered into, before the adoption of 
this constitution, shall be as valid against the United States under this 
constitution as under the confederation. 

This constitution, and the laws of the United States which shall be made 
in pursuance thereof, and all treaties made or which shall be made, under the 
authority of the United States, shall be the supreme law of the land; and the 
judges in every state shall be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding. 

The senators and representatives before mentioned, and the members of the 
several state legislatures, and all executive and judicial officers, both of the 
United States and of the several states, shall be bound by oath or affirmation 
to support this constitution; but no religious test shall ever be required as a 
qualification to any office or public trust under the United States. 

Cl. 1. Public debt. 14 Pet. 353, 10 L.ed. 490; 18 How. 331, 15 L.ed. 401; 193 How. 393, 
15 L.ed. 691; 182 U. S. 244, 45 L.ed. 1088. 

CL 2. Supremacy of Constitution. 3 Dall. 199, 1 L.ed. 568; 6 Wheat. 264, 5 J.ed. 257; 
5 Pet. 1, 8 Lied. 25; 5 How. 410, 12 L.ed. 213; 5 How. 504, 12 L.ed. 256 ; 7 How. 283, 12 
L.ed. 702; 6 Wall. 247, 18 L.ed. 851; 6 Wall. 594, 18 L.ed. 897; 11 Wall. 616, 20 L.ed. 
227; 12 Wall. 457, 20 L.ed. 287; 91 U. S. 29, 23 L.ed. 196; 92 U.S. 90, 23 L.ed. 678; 96 
U. 8. 1, 24 L.ed. 708; 100 U. S. 483, 25 Lied. 628; 135 U. S. 1, 34 L.ed. 55; 144 U. S. 323, 
36 Led. 450; 158 U. S. 98, 39 L.ed. 910; 161 U. S. 591, 40 Led. 819; 177 U. S. 505, 44 
L.ed. 864; 182 U.S. 1, 45 L.ed. 1041; 182 U. 8. 244, 45 Led. 1088; 183 U. S. 138, 46 Led. 
120; 199 U. 8. 437, 50 L.ed. 261; 224 U. 8. 583, 56 L.ed. 894. 

Oath of office ; religious test. 22 Wall. 99, 22 L.ed. 816. 


ARTICLE ?.— RATIFICATION. 


The ratification of the conventions of nine states shall be sufficient for the 
establishment of this constitution between the states so ratifying the same. 


ARTICLES 


IN ADDITION TO, AND AMENDMENT OF, THE CONSTITUTION OF 
THE UNITED STATES OF AMERICA. 


ARTICLE 1. 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble and to petition 


the government for a redress of grievances. 
Freedom of religion. 135 U. 8S. 1, 34 L.ed. 55; 143 U. S. 457, 36 L.ed. 226; 175 U.S. 
291, 44 L.ed. 168; 176 U. S. 581, 44 L.ed. 597; 182 U. S. 244, 45 L.ed. 1088. 
Freedom of speech or press. 143 U. 8S. 207, 36 L.ed. 126; 165 U. S. 275, 41 L.ed. 715; 
182 U. S. 244, 45 L.ed. 1088; 194 U. S. 279, 48 L.ed. 979; 211 U. S. 78, 53 L.ed. 97; 229 
U. S. 288, 57 L.ed. 1190. 
Right to assemble and petition. 92 U.S. 542, 28 L.ed. 588. 


ARTICLE 2. 


A well regulated militia being necessary to the security of a free state, the 


right of the people to keep and bear arms shall not be infringed. 
Keeping and bearing arms. 144 U.S. 263, 36 L.ed. 429; 153 U.S. 535, 38 L.ed. 812; 
165 U. S. 275, 41 Led. 715; 211 U. S. 78, 53 L.ed. 97. 


ARTICLE 3. 


No soldier shall, in time of peace, be quartered in any house without the 
consent of the owner, nor in time of war but in a manner to be prescribed 


by law. 
Quartering troops. 7 How. 1, 12 L.ed. 581; 176 U. S. 581, 44 L.ed. 597. 


ARTICLE 4. 


The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violated; and 
no warrants shall issue but upon probable cause, supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 


things to be seized. | 

Searches and seizures. 7 How. 1, 12 L.ed. 581; 18 How. 272, 15 L.ed. 372; 116 U.S. 
616, 29 L.ed. 746; 123 U. S. 131, 31 Lied. 80; 142 U. S. 547, 35 Led. 1110; 153 U.S. 78, 
38 L.ed. 643; 153 U. 8. 535, 38 L.ed. 812; 161 U. S. 475, 40 L.ed. 777; 161 U.S. 591, 40 
L.ed. 819; 167 U. S. 178, 42 Lied. 127; 168 U. S. 532, 42 Lied. 568; 176 U.S. 581, 44 L.ed. 
597; 181 U. S. 283, 45 L.ed. 862; 187 U. 8. 94, 47 L.ed. 90; 192 U. S. 585, 48 L.ed. 575; 
194 U. S. 25, 48 L.ed. 860; 194 U. S. 384, 48 L.ed. 1030; 201 U. S. 43, 50 L.ed. 652; 201 
U. S. 92, 50 L.ed. 673; 207 U. S. 284, 52 L.ed. 208; 207 U.S. 541, 52 L.ed. 327; 211 U. S. 
78, 53 L.ed. 97; 220 U. S. 107, 55 L.ed. 389; 220 U. S. 549, 55 L.ed. 579; 220 U. S. 556, 55 
L.ed. 581; 221 U.S. 361, 55 L.ed. 771; 221 U.S. 603, 55 Lied. 873; 221 U.S. 612, 55 Lied. 
878; 226 U.S. 478, 57 L.ed. 309; 227 U. S. 74, 57 L.ed. 423. 


ARTICLE 5. 


No person shall be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in cases arising 
in the land or naval forces, or in the militia when in actual service, in time 
of war or public danger; nor shall any person be subject for the same offense 
to be twice put in jeopardy of life or limb; nor shall be compelled, in any 
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criminal case, to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property be taken 


for publie use without just compensation. 

Criminal prosecutions. 5 Wheat. 1, 5 L.ed. 19; 12 How. 361, 13 L.ed. 1023; 20 How. 
65, 15 L.ed. 838; 7 Wall. 321, 19 L.ed. 223; 100 U. S. 13, 25 L.ed. 538; 105 U. S. 696, 
26 L.ed. 1213; 114 U. S. 417, 29 Lied. 89; 116 U. S. 616, 29 Led. 746; 121 U.S. 281, 30 
L.ed. 959; 134 U. S. 31, 33 Lied. 801; 140 U. S. 200, 35 L.ed. 409; 142 U.S, 547, 35 Lied. 
1110; 144 U. S. 323, 36 L.ed. 450; 150 U.S. 65, 37 L.ed. 999; 158 U. S. 109, 39 Lied. 914; 
161 U.S. 591, 40 L.ed. 819; 163 U. S. 228, 41 Lied. 140; 163 U. S. 376, 41 L.ed. 196; 163 
U. S. 662, 41 L.ed. 300; 164 U. S. 112, 41 L.ed. 369; 164 U.S. 578, 41 L.ed. 560; 165 U.S. 
275, 41 Led. 715; 166 U. S. 269, 41 L.ed. 996; 166 U.S. 661, 41 L.ed. 1154; 167 U.S. 178, 
42 Led. 127; 168 U. S. 532, 42 L.ed. 568; 170 U.S. 343, 42 Lied. 1061; 175 U.S. 184, 44 
L.ed. 124; 176 U.S. 83, 44 L.ed. 382; 176 U. S. 581, 44 L.ed. 597; 190 U. S. 197, 47 L.ed. 
1016; 192 U.S. 585, 48 L.ed. 575; 194 U. S. 23, 48 L.ed. 860; 194 U. S. 73, 48 L.ed. 882; 
194 U. S. 279, 48 L.ed. 979; 197 U. S. 516, 49 L.ed. 862; 199 U.S. 372, 50 L.ed. 234; 199 
U. S. 521, 50 L.ed. 292; 201 U. S. 43, 50 L.ed. 652; 201 U. S. 90, 50 L.ed. 671; 201 U. S. 
92, 50 L.ed. 673; 203 U. S. 96, 51 Lied. 105; 205 U. S. 483, 51 L.ed. 890; 211 U.S. 78, 
te Led. 97; 221 U. S, 325, 55 Led. 753; 226 U.S. 1, 57 Led. 97; 227 U. S. 592, 57 

ed. 658. 

Former jeopardy. 5 How. 410, 12 L.ed. 213; 18 Wall. 163, 21 L.ed. 872; 113 U. S. 
328, 28 L.ed. 1005; 118 U. S. 231, 30 L.ed. 71; 125 U. S. 692, 31 L.ed. 854; 142 U.S. 148, 
35 L.ed. 968; 155 U. S. 271, 39 L.ed. 146; 183 U. S. 365, 46 L.ed. 236; 195 U. S. 100, 49 
L.ed. 114; 199 U. S, 521, 50 L.ed. 292; 202 U. S. 344, 50 L.ed. 1057; 204 U. S. 470, 51 L.ed. 
571; 206 U. S. 333, 51 L.ed. 1084; 217 U. S. 284, 54 Lied. 768; 224 U. S. 616, 56 Led 
917. 

Self-incrimination. 207 U. S. 541, 52 L.ed. 327; 211 U. S. 78, 53 L.ed. 97; 218 U. S. 
245, 54 L.ed. 1021; 220 U. S. 107, 55 L.ed. 389; 221 U.S. 274, 55 L.ed. 732; 221 U.S. 361, 
55 L.ed. 771; 221 U.S. 394, 55 L.ed. 784; 221 U.S. 603, 55 L.ed. 873; 221 U. S. 612, 55 
L.ed. 878; 222 U. S. 139, 56 L.ed. 128; 223 U. S. 303, 56 L.ed. 448; 226 U. S. 478, 57 
L.ed. 309; 227 U. S. 74, 57 Lied. 423; 227 U. S. 131, 57 Lied. 450. 

Due process of law. 14 Pet. 540, 10 L.ed. 579; 15 Pet. 449, 10 L.ed. 800; 7 How. 1, 12 
L.ed. 581; 14 How. 538, 14 L.ed. 532; 18 How. 272, 15 L.ed. 372; 19 How. 393, 15 L.ed. 
691; 1 Wall. 512, 17 L.ed. 500; 12 Wall. 457, 20 Led. 287; 16 Wall. 36, 21 L.ed. 394; 21 
Wall. 162, 22 L.ed. 627; 96 U. S. 97, 24 L.ed. 616; 99 U. S. 727, 25 L.ed. 504; 102 U.S. 
651, 26 L.ed. 291; 104 U. S. 78, 26 L.ed. 658; 106 U. S. 196, 27 L.ed. 171; 107 U.S. 265, 
27 L.ed. 552; 113 U. S. 328, 28 L.ed. 1005; 118 U.S. 455, 30 L.ed. 237; 123 U.S. 131, 31 
L.ed. 80; 124 U. S. 200, 31 L.ed. 402; 127 U. 8. 540, 32 Led. 223; 128 U. S. 96, 32 L.ed. 
352; 133 U. S. 186, 33 L.ed. 582; 143 U.S. 301, 36 L.ed. 313; 146 U. S. 314, 36 L.ed. 986; 
147 U. S. 1, 37 L.ed. 60; 149 U. S. 698, 37 L.ed. 905; 156 U. S. 51, 39 L.ed. 343; 167 U. 8. 
407, 42 L.ed. 215; 171 U.S. 505, 43 L.ed. 259; 172 U.S. 82, 43 Lied. 374; 172 U. S. 602, 
43 L.ed. 569; 173 U. S. 443, 43 L.ed. 762; 174 U.S. 1, 43 Lied. 873; 176 U. S. 581, 44 
L.ed. 597; 179 U.S. 127, 45 L.ed. 119; 181 U. S. 283, 45 L.ed. 862; 181 U. S. 324, 45 L.ed. 
S79; 181 U. S. 371, 45 L.ed. 900; 181 U. S. 389, 45 L.ed. 908; 181 U. S. 396, 45 L.ed. 914; 
181 U. S. 399, 45 Led. 917; 182 U.S, 244, 45 L.ed. 1088; 183 U. S. 238, 46 L.ed. 171; 183 
U. S. 365, 46 L.ed. 236; 185 U. S. 308, 46 L.ed. 922; 185 U.S. 505, 46 L.ed. 1012; 186 U.S. 
181, 46 L.ed. 1113; 187 U.S. 94, 47 L.ed. 90; 188 U.S. 410, 47 L.ed. 525; 191 U.S. 310, 48 
L.ed. 195; 192 U. S. 217, 48 Lied. 414; 193 U. S. 53, 46 L.ed. 614; 194 U.S. 25, 48 L.ed. 
860; 194 U.S. 445, 48 L.ed. 1062; 195 U.S. 276, 49 L.ed. 193; 195 U.S. 540; 49 L.ed. 312; 
197 U. S. 299, 49 L.ed. 765; 198 U. S. 253, 49 L.ed. 1040; 199 U. S. 182, 50 L.ed. 143; 199 U. 
8. 437, 50 L.ed. 261; 202 U. S. 429, 50 L.ed. 1090; 206 U. S. 370, 51 L.ed. 1098; 207 U.S. 161, 
52 L.ed. 151; 207 U.S. 284, 52 L.ed. 208; 207 U. S. 463, 52 L.ed. 297; 208 U. S. 161, 52 
L.ed. 436; 208 U. S. 423, 52 L.ed. 556; 211 U. S. 149, 53 L.ed. 126; 213 U. S. 366, 53 L.ed. 
836; 214 U.S. 138, 53 L.ed. 941; 214 U.S. 320, 53 L.ed. 1013; 218 U.S. 88, 94 Lied 946; 
218 U.S. 113, 94 L.ed. 959; 218 U. S. 336, 94 L.ed. 1060; 219 U. S. 186, 55 L.ed. 167; 219 
U.S. 210, 55 L.ed. 184; 219 U.S. 296, 55 Led. 225; 219 U. S. 467, 55 L.ed. 297; 220 U.S. 
107, 55 L.ed. 389; 221 U.S. 1, 55 L.ed. 619; 221 U.S. 194, 55 Lied. 699; 221 U. S. 547, 55 
L.ed. 848; 222 U. S. 204, 56 L.ed. 165; 223 U.S. 1, 56 L.ed. 327; 224 U.S. 603, 56 L.ed. 
911; 224 U.S. 616, 56 L.ed. 917; 224 U. S. 640, 56 L.ed. 928; 224 U. S. 665, 56 L.ed. 941; 
225 U. 8. 282, 56 L.ed. 1091; 225 U. S. 460, 56 L.ed. 1165; 226 U. S. 272, 57 L.ed. 218; 
226 U. S. 478, 57 L.ed. 309; 227 U. S. 303, 57 Lied. 520; 228 U. S. 225, 57 Led. 812; 228 
U. S. 593, 57 L.ed. 980; 229 U. S. 288, 57 L.ed. 1190; 230 U. S. 139, 57 L.ed. 1427. 

Taking property without compensation. 7 Pet. 243, 8 L.ed. 672; 6 How. 507, 12 L.ed. 
535; 20 How. 84, 15 L.ed. 816; 8 Wall. 603, 19 L.ed. 513; 20 Wall. 36, 22 L.ed. 282; 91 
U. S. 367, 23 L.ed. 449; 109 U.S. 513, 27 Led. 1015; 143 U.S. 517, 36 L.ed. 247; 146 U.S. 
646, 36 L.ed. 1119; 148 U. S. 312, 37 L.ed. 463; 149 U. S. 593, 37 Led. 862; 156 U. S. 649, 
39 L.ed. 567; 161 U. S. 475, 40 L.ed. 777; 161 U. S. 591, 40 L.ed. 819; 167 U. S. 548, 42 
L.ed. 270; 168 U. S. 430, 42 L.ed. 531; 168 U. S. 611, 42 L.ed. 599; 175 U. S. 32, 44 L.ed. 
62; 179 U. S. 141, 45 L.ed. 126; 81 U.S. 371, 45 L.ed. 900; 181 U. S. 399, 45 L.ed. 917; 
188 U. S. 410, 47 L.ed. 525; 188 U. S. 445, 47 L.ed. 539; 188 U. S. 491, 47 Lied. 559; 193 
U. S. 189, 48 L.ed. 675; 194 U.S. 384, 48 Lied. 1030; 194 U. S. 553, 48 Lied. 1115; 195 
U. 8S. 27, 49 L.ed. 78; 212 U. S. 297, 53 L.ed. 520; 219 U. S. 180, 55 Lied. 165; 219 U.S. 
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186, 55 L.ed. 167; 229 U. S. 53, 57 L.ed. 1063; 229 U. 8. 82, 57 L.ed. 1083; 230 U. S. 1, 
57 L.ed. 1363; 230 U. S. 24, 57 L.ed. 1374. 


ARTICLE 6. 
In all criminal prosecutions, the accused shall enjoy the right to a speedy 


and public trial by an impartial jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor; and to have the assistance of 
counsel for his defense. 


Criminal prosecutions. 12 How. 361, 13 L.ed. 1023; 15 How. 467, 14 L.ed. 775; 18 
How. 272, 15 L.ed. 372; 7 Wall. 321, 19 L.ed. 223; 92 U. S. 542, 23 L.ed. 588; 98 U. S. 
569, 25 L.ed. 143; 98 U. 8S. 145, 25 L.ed. 244; 100 U. S. 339, 25 L.ed. 676; 108 U. S. 401, 
27 L.ed. 764; 123 U. 8. 131, 31 L.ed. 80; 124 U. S. 200, 31 L.ed. 402; 127 U. 8. 540, 32 
L.ed. 223; 134 U. S. 31, 33 L.ed. 801; 136 U. S. 256, 34 L.ed. 514; 138 U. S. 157, 34 Led. 
906; 140 U. S. 118, 35 L.ed. 377; 140 U. S. 169, 35 L.ed. 399; 143 U. S. 207, 36 L.ed. 126; 
149 U. S. 698, 37 L.ed. 905; 150 U. S. 65, 37 L.ed. 999; 156 U. S. 51, 39 L.ed. 343; 157 
U. S. 655, 39 L.ed. 845; 161 U.S. 29, 40 L.ed. 606; 161 U.S. 475, 40 L.ed. 777; 163 U. S. 
228, 41 L.ed. 140; 166 U.S. 464, 41 L.ed. 1079; 169 U.S. 218, 42 L.ed. 723; 170 U.S. 343, 
42 Led. 1061; 174 U. S. 1, 43 Led. 873; 174 U. S. 47, 43 Lied. 890; 175 U. S. 184, 44 
L.ed. 124; 176 U.S. 581, 44 L.ed. 597; 178 U. S. 458, 44 L.ed. 1150; 179 U. S. 127, 45 L.ed. 
119; 190 U. S. 197, 47 L.ed. 1016; 194 U. S. 161, 48 L.ed. 917; 194 U. S. 258, 48 L.ed. 965; 
194 U. S. 279, 48 L.ed. 979; 194 U. 8. 445, 48 L.ed. 1062; 195 U.S. 65, 49 L.ed. 90; 195 
U. S. 138, 49 L.ed. 128; 196 U. S. 283, 49 L.ed. 482; 197 U. S. 516, 49 Led. 862; 202 U.S. 
344, 50 L.ed. 1057; 204 U. S. 470, 51 L.ed. 571; 205 U.S, 20, 51 Led. 689; 208 U.S. 481, 
52 L.ed. 582; 209 U. 8. 56, 52 Led. 681; 211 U. S. 78, 53 Led. 97; 216 U. S. 462, 54 L.ed. 
569; 221 U. 8. 325, 55 L.ed. 753; 221 U. S. 361, 55 L.ed. 771; 223 U. S. 178, 56 L.ed. 394; 
225 U. S. 347, 56 L.ed. 1114; 225 U. S. 392, 56 L.ed. 1136; 225 U. 8S. 405, 56 L.ed. 1142; 
226 U.S. 272, 57 L.ed. 218; 227 U. S. 427, 57 L.ed. 583. 


ARTICLE 7. 
In suits at common law, where the value in controversy shall exceed twenty 


dollars, the right of trial by jury shall be preserved; and no fact, tried by a 
jury, shall be otherwise re-examined in any court of the United States than 
according to the rules of the common law. 


Trial by jury. 4 Wheat. 235, 4 L.ed. 559; 2 Pet. 492, 7 L.ed. 496; 3 Pet. 413, 7 L.ed. 
724; 3 Pet. 433, 7 Led. 732; 7 Pet. 469, 8 Led. 751; 12 Pet. 345, 9 L.ed. 1111; 3 How. 
236, 11 L.ed. 576; 5 How. 441, 12 Led. 226; 6 How. 344, 12 L.ed. 465; 7 How. 1, 12 L.ed. 
581; 18 Wall. 657, 12 L.ed. 968; 11 How. 437, 13 L.ed. 761; 18 How. 253, 15 L.ed. 368; 18 
How. 272, 15 L.ed. 372; 18 How. 331, 15 L.ed. 401: 19 How. 393, 15 L.ed. 691; 20 How. 
296, 15 L.ed. 909; 6 Wall. 484, 18 L.ed. 920; 9 Wall. 248, 19 L.ed. 648; 9 Wall. 274, 19 
L.ed. 658; 12 Wall. 457, 20 L.ed. 287; 12 Wall. 275, 20 L.ed. 395; 18 Wall. 163, 21 L.ed. 
872; 19 Wall. 214, 22 L.ed. 68; 20 Wall. 36, 22 L.ed. 282; 92 U. S. 90, 23 L.ed. 678; 95 
U. 8. 117, 24 Lied. 395; 95 U. S. 294, 24 L.ed. 436; 98 U. S. 440, 25 L.ed.'168; 100 U. S. 
339, 25 L.ed. 676; 102 U. S. 426, 26 L.ed. 189; 103 U. S. 90, 26 L.ed. 310; 105 U. S. 189, 
26 Led. 975; 105 U. S. 381, 26 L.ed. 1100; 112 U. S. 670, 28 L.ed. 862; 114 U. S. 417, 29 
L.ed. 89; 131 U. S. 220, 33 L.ed. 110; 137 U. S. 310, 34 L.ed. 674; 138 U. S. 146, 34 L.ed. 
873; 151 U.S. 436, 38 L.ed. 225; 156 U. S. 51, 39 L.ed. 343; 162 U. S. 197, 40 L.ed. 940; 
163 U.S. 468, 41 L.ed. 230; 165 U. S. 593, 41 L.ed. 837; 166 U. S. 226, 41 L.ed. 979; 166 
U. S. 464, 41 L.ed. 1079; 166 U. S. 707, 41 L.ed. 1172; 170 U. S. 343, 42 L.ed. 1061; 
173 U. S. 528, 43 L.ed. 796; 174 U. S. 1, 43 L.ed. 873; 176 U. S. 581, 44 L.ed. 597; 177 
U. S. 349, 44 Lied. 801; 179 U. S. 127, 45 L.ed. 119; 182 U. S. 244, 45 Led. 1088; 187 
U. S. 327, 47 L.ed. 200; 197 U. S. 516, 49 L.ed. 862; 207 U. S. 463, 52 L.ed. 297; 208 U.S. 
423, 52 L.ed. 556; 210 U. S. 246, 52 L.ed. 1046; 211 U.S. 78, 53 L.ed. 97; 228 U. S. 364, 
57 L.ed. 879; 229 U. S. 146, 57 L.ed. 1125; 229 U. S. 199, 57 L.ed. 1148. 


ARTICLE 8. 
Excessive bail shall not be required, nor excessive fines imposed nor cruel 


and unusual punishments inflicted. 


Excessive bail or fines. 4 Dall. 342, 1 L.ed. 859: 7 Pet. 568, 8 L.ed. 786; 134 U. S. 31, 
33 Lied. 801; 176 U. S. 581. 44 L.ed. 597; 212 U. S. 86, 53 L.ed. 417. 

Cruel and unusual punishment. 99 U. S. 130, 25 L.ed. 345; 133 U. S. 186, 33 Led. 
582; 136 U.S. 436, 34 L.ed. 519; 142 U. S. 155, 35 L.ed. 971; 144 U. S. 323, 36 L.ed. 450; 
158 U. S. 109, 39 L.ed. 914; 208 U. S. 481, 52 L.ed. 582; 211 U. S. 78, 53 L.ed. 97; 217 
U. 8, 349, 54 Led. 793. A 
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ARTICLE 9. 


The enumeration, in the constitution, of certain rights, shall not be con- 


strued to deny or disparage others retained by the people. 
Enumeration of rights not exclusive. 4 Dall. 342, 1 L.ed. 859; 19 How. 393, 15 L.ed. 
691; 1 Wall. 512, 17 L.ed. 500; 227 U. S. 308, 57 L.ed. 523. 


ARTICLE 10. 


The powers not delegated to the United States by the constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to the 
people. 

Reserved powers of states. 4 Wheat. 316, 4 L.ed. 579; 7 How. 283, 12 L.ed. 702; 18 
How. 331, 15 L.ed. 401; 19 How. 393, 15 L.ed. 691; 1 Wall. 512, 17 L.ed. 500; 8 Wall. 533, 
19 L.ed. 482; 8 Wall. 603, 19 L.ed. 513; 12 Wall. 457, 20 L.ed. 287; 14 Wall. 10, 20 L.ed. 
826; 94 U. S. 238, 24 L.ed. 118; 100 U. S. 339, 25 L.ed. 676; 106 U.S. 629, 27 L.ed. 290; 
109 U. S. 3, 27 L.ed. 836; 135 U. 8. 100, 34 L.ed. 128; 149 U. S. 368, 37 L.ed. 772; 149 
U. S. 698, 37 L.ed. 905; 157 U. S. 429, 39 L.ed. 759; 182 U. S. 244, 45 L.ed. 1088; 188 
U. S. 321, 47 L.ed. 492; 193 U. S. 197, 48 Lied 679; 194 U.S. 25, 48 L.ed. 860; 195 U.S. 
27, 49 L.ed. 78; 206 U. S. 46, 51 L.ed. 956; 227 U. S. 308, 57 L.ed. 523. 


ARTICLE 11. 


The judicial power of the United States shall not be construed to extend to 
any suit in law or equity, commenced or prosecuted against one of the United 
States by citizens of another state, or by citizens or subjects of any foreign 


state. 

Suits against states. 6 Wheat. 264, 5 Led. 257; 9 Wheat. 739, 6 Led. 204; 9 
Wheat. 904, 6 L.ed. 244; 1 Pet. 110, 7 L.ed. 73; 5 Pet. 1, 8 Led. 25; 5 Pet. 284, 8 L.ed. 
127; 7 Pet. 627, 8 L.ed. 808; 11 Pet. 351, 9 L.ed. 746; 16 Pet. 539, 10 L.ed. 1060; 2 
How. 9, 11 L.ed. 159; 7 How. 1, 12 L.ed. 581; 13 How. 381, 14 Led. 189; 17 How. 478, 
15 Lied. 181; 102 U.S. 135, 26 L.ed. 96; 106 U. S. 196, 27 Lied. 171; 107 U.S. 711, 27 
L.ed. 448; 111 U. S. 449, 28 L.ed. 482; 114 U.S. 325, 29 L.ed. 205; 123 U.S. 443, 31 L.ed. 
216; 133 U. S. 529, 33 Led. 766; 134 U. S. 1, 33 L.ed. 842; 140 U. S. 1, 35 L.ed. 363; 
143 U. S. 621, 36 L.ed. 285; 149 U. S. 164, 37 L.ed. 689; 154 U. S. 362, 38 L.ed. 1020; 165 
U. S. 107, 41 Lied. 648; 167 U. S. 204, 42 Led. 137; 169 U. S. 466, 42 L.ed. 819; 
172 U.S. 516, 43 L.ed. 535; 176 U. S. 1, 44 Led. 347; 177 U.S. 370, 44 L.ed. 810; 180 
U. S. 28, 45 Led. 410; 188 U. S. 537, 47 L.ed. 584; 192 U.S. 286, 48 L.ed. 448; 193 U.S. 
430, 48 L.ed. 737; 194 U.S. 601, 48 Lied. 1134; 196 U. S. 239, 49 L.ed. 462; 197 U.S. 463, 
49 L.ed. 836; 200 U. S. 248, 50 L.ed. 464: 200 U. S. 273, 50 Lied. 477; 206 U. S. 290, 51 
Tred. 1068; 209 U. S. 123, 52 Lied. 714; 209 U. S. 211, 52 Lied. 754; 209 U. S. 481, 
52 L.ed. 899; 213 U. S. 151, 53 L.ed. 742; 216 U. S. 146, 54 L.ed. 423; 216 U. S. 165, 54 
a ane 220 U. S. 191, 55 Lied. 431; 220 U. S. 210, 55 L.ed. 436; 221 U. 8. 636, 
55 L.ed. 890. 


ARTICLE 12. 


The electors shall meet in their respective states, and vote by ballot for 
‘president and vice-president, one of whom, at least, shall not be an inhabitant 
of the same state with themselves. They shall name in their ballots the 
person voted for as president, and in distinct ballots the person voted for as 
vice-president; and they shall make distinet lists of all persons voted for as 
president, and of all persons voted for as vice-president, and of the number 
of votes for each; which lists they shall sign and certify, and transmit sealed 
to the seat of the government of the United States, directed to the president 
of the senate. The president of the senate shall, in the presence of the senate 
and house of representatives, open all the certificates, and the votes shall 
then be counted. The person having the greatest number of votes for 
president, shall be the president, if such number be a majority of the whole 
number of electors appointed; and if no person have such majority, then from 
the persons having the highest numbers, not exceeding three, on the list of 
those voted for as president, the house of representatives shall choose immedi- 
ately, by ballot, the president. But in choosing the president, the votes shall 
be taken by states, the representation from each state having one vote; a 
quorum for this purpose shall consist of a member or members from two-thirds 
of the states, and a majority of all the states shall be necessary to a choice. 
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And if the house of representatives shall not choose a president whenever the 
right of choice shall devolve upon them, before the fourth day of March next 
following, then the vice-president shall act as president, as in the case of the 
death or other constitutional disability of the president. 

The person having the greatest number of votes as vice-president shall be 
the vice-president, if such number be a majority of the whole number of 
electors appointed; and if no person have a majority, then from the two 
highest numbers on the list the senate shall choose the vice-president. A 
quorum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary to a choice. 
But no person constitutionally ineligible to the office of president shall be 


eligible to that of vice-president of the United States. 
Election of president. 134 U. S. 377, 33 Led. 951; 146 U. S. 1, 36 L.ed. 869; 182 
U. S. 244, 45 Led. 1088. 


ARTICLE 13. 


§ 1. Neither slavery nor involuntary servitude, except as a punishment 
for crime, whereof the party shall have been duly convicted, shall exist within 


the United States, or any place subject to their jurisdiction. 

Abolishing slavery. 13 Wall. 654, 20 L.ed. 689; 16 Wall. 36, 21 Led. 394; 18 Wall. 
546, 21 L.ed. 757; 92 U. S. 214, 23 L.ed. 563; 100 U. S. 339, 25 Led. 676; 103 U. S. 370, 
26 L.ed. 567; 106 U. S. 629, 27 L.ed. 290; 109 U. S. 3, 27 L.ed. 836; 113 U. S. 94, 28 
L.ed. 643; 114 U. S. 417, 29 L.ed. 89; 120 U. S. 678, 30 Led. 766; 144 U. S. 263, 36 L.ed. 
429; 163 U. S. 228, 41 Led. 140; 163 U. S. 537, 41 Led. 256; 165 U. S. 275, 41 L.ed. 715; 
169 U. S. 649, 42 L.ed. 890; 176 U. S. 581, 44 L.ed. 597; 182 U. S. 244, 45 L.ed. 1088; 190 
U. S. 169, 47 Led. 1002; 193 U. S. 115, 48 Led. 640; 195 U. S. 100, 49 Led. 114; 
197 U. S. 207, 49 L.ed. 726; 203 U. S. 1, 51 Led. 65; 211 U. S. 452, 53 Led. 278; 
218 U. S. 161, 54 Led. 980; 219 U. S. 219, 55 Lied. 191. 


§ 2. Congress shall have power to enforce this article by appropriate 
legislation. 
ARTICLE 14. 


§ 1. All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States, and of the state 
wherein they reside. No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States, nor shall 
any state deprive any person of life, liberty or property, without due process 
of law, nor deny to any person within its jurisdiction the equal protection of 


the laws. 
Civil rights. 18 Wall. 648, 21 L.ed. 966; 100 U. S. 303, 25 L.ed. 644; 100 U. S. 339, 
25 L.ed. 676; 103 U. S. 370, 26 L.ed. 567; 106 U. S. 629, 27 L.ed. 290. 

_ Citizenship. 16 Wall. 36, 21 L.ed. 394; 92 U. S. 214. 23 L.ed. 563; 97 U. S. 646, 24 L.ed. 
1057; 104 U.S. 5, 26 L. ed. 643; 112 U. S. 94, 28 Led. 643; 118 U. S. 375, 30 L.ed. 228; 
120 U. S. 678, 30 Led. 766; 127 U. S. 265, 32 L.ed. 239; 138 U. S. 694, 34 Lied. 1078; . 
143 U. S. 135, 36 Led. 103; 145 U. S. 444, 36 L.ed. 768; 149 U. S. 698; 37 Lied. 905; 155 
U. S. 648, 39 L.ed. 297; 169 U. S. 649, 42 L.ed. 890; 172 U.S. 239, 43 Led. 432; 172 U.S. 
557, 43 L.ed. 552; 182 U. S. 244, 45 L.ed. 1088; 193 U. S. 146, 48 L.ed. 655; 193 U.S. 
621,'48 Led. $17; 194 U. S. 377, 48 L.ed. 1027. | 

Privileges and immunities. 13 Wall. 686, 20 L.ed. 685; 16 Wall. 36, 21 L.ed. 394; 16 

Wall. 130, 21 L.ed. 442; 18 Wall. 129, 21 L.ed. 929; 95 U.S. 485, 24 L.ed. 547; 96 Wall, 
97, 24 L.ed. 616; 100 U. S. 313, 25 Led. 667; 108 U. S. 514, 27 L.ed. 808; 109 U. S. 3, 
27 L.ed. 836; 109 U. S. 65, 27 Led. 857; 111 U. S. 746, 28 Led. 585; 116 U. S. 252, 29 
L.ed. 615; 119 U. S. 110, 30 Led. 342; 120 U. S. 678, 30 L.ed. 766; 128 U. S. 1, 32 L.ed. 
346; 135 U.S. 244, 34 Led. 124; 135 U.S. 100, 34 Led. 128; 136 U. S. 436, 34 Lied. 519; 
137 U. S. 691, 34 Led. 816; 140 U. S. 278, 35 Led. 505; 143 U. S. 135, 26 Lied. 103; 
143 U. S. 301, 36 L.ed. 313; 144 U. S. 323, 36 L.ed. 450: 144 U. 8. 573, 36 L.ed. 546; 146 
U. S. 314, 36 L.ed. 986; 148 U. S. 657, 37 L.ed. 599; 149 U. S. 580, 37 Lied. 856; 152 
U. S. 377, 38 Lied. 485; 152 U. S. 535. 38 L.ed. 812; 154 U. S. 116, 38 Lied. 929; 159 
U. S. 74, 40 L.ed. 80; 159 U. S. 673, 40 L.ed. 301; 162 U. S. 565, 40 Led. 1075; 163 U. S. 
63, 41 Led. 72; 163 U. S. 101, 41 L.ed. 87; 163 U. S. 537, 41 Lied. 256; 166 U. 6. 648, 
41 L.ed. 1149; 169 U. S. 366, 42 L.ed. 780; 170 U. S. 213, 42 L.ed. 1012; 170 U. S. 226, 
42 Led. 1017; 172 U.S. 239, 43 L.ed. 432; 172 U.S. 465, 43 Lied. 517; 172 U.S. 357, 43 
Led. 552; 175 U. S. 184, 44 Led. 124; 175 U. S. 528, 44 Lied. 262; 176 U. S. 581, 44 
L.ed. 597; 177 U. S. 28, 44 Led. 637; 178 U. S. 289, 44 Lied. 1072; 179 U. S. 270, 45 
L.ed. 186; 179 U. S. 388, 45 L.ed. 244; 181 U. S. 539,45 Led. 1015; 183 U. S. 185, 46 
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Led. 144; 183 U. S. 559, 46 Led. 328; 183 U. S. 148, 46 L.ed. 847; 185 U. 6. 487, 46 
L.ed. 1005; 187 U. 8. 155, 47 Lied. 117; 187 U. S. 540, 47 Lied. 293; 187 U. S. 547, 47 
L.ed. 296; 187 U. S. 569, 47 L.ed. 307; 189 U. S. 475, 47 Led. 909; 192 U.S. 29, 48 Led 
328; 192 U. S. 585, 48 Led. 575; 193 U. S. 504, 48 Led. 767; 202 U. S. 446, 50 Lied. 
1099; 203 U.S. 1, 51 L.ed. 68; 203 U. S. 284, 51 L.ed. 184; 203 U. S. 553, 51 L.ed. 314; 
204 U.S. 241, 51 Led. 461; 204 U. S. 311, 51 L.ed. 499; 205 U. S. 33, 51 L.ed. 696; 205 
U. S. 60, 51 Led. 708; 205 U. S. 454, 51 L.ed. 879; 207 U. S. 67, 52 L.ed. 106; 207 U.S. 
310, 52 L.ed. 222; 209 U. S. 349, 52 L.ed. 828; 211 U. S. 78, 53 L.ed. 97; 218 U. S. 406, 
54 L.ed. 1088; 224 U. S. 541, 56 L.ed. 875; 224 U. S. 616, 56 Led. 917; 226 U.S. 112, 
57 L.ed. 146; 226 U. S. 260, 57 Led. 212. 

Due process of law. 18 Wall. 129, 21 L.ed. 929; 92 U. S. 214, 23 L.ed. 563; 92 U. S. 
542, 23 L.ed. 588; 92 U. S. 90, 23 Led. 678; 94 U. S. 113, 24 L.ed. 77; 95 U. S. 37, 24 
L.ed. 335; 95 U. S. 485, 24 L.ed. 547; 95 U. 8. 714, 24 Led. 565; 96 U. S. 97, 24 Lied. 
616; 100 U. S. 313, 25 Led. 667; 104 U. S. 78, 26 L.ed. 658; 108 U. S. 477, 27 L.ed. 795; 
109 U. S. 3, 27 L.ed. 836; 109 U. S. 285, 27 L.ed. 936; 110 U. S. 516, 28 L.ed. 232; 111 
U. 8. 701, 28 L.ed. 569; 111 U. S. 746, 28 L.ed. 585; 114 U. S. 606, 29 L.ed. 229; 115 U.S. 
321, 29 L.ed. 414; 115 U. S. 512, 29 L.ed. 463; 116 U. S. 252, 29 L.ed. 615; 118 U. S. 356, 
30 L.ed. 220; 119 U. 8. 436, 30 L.ed. 421; 123 U. S. 131, 31 L.ed. 80; 123 U. 8. 623, 31 
L.ed. 205; 124 U. S. 200, 31 L.ed. 402; 125 U. S. 345, 31 L.ed. 763; 127 U. 8. 205, 
32 L.ed. 107; 127 U. 8. 210, 32 L.ed. 109; 127 U. 8. 678, 32 L.ed. 253; 127 U. S. 700, 32 
Led. 283; 128 U. 8. 1, 38 Led. 346; 128 U. 8. 96, 32 Led. 352; 128 U. S. 578, 32 Lied. 
544; 129 U. S. 26, 32 L.ed. 585; 129 U. 8. 114, 32 L.ed. 623; 131 U. 8S. 405, 33 L.ed. 193; 
133 U. S. 660, 33 L.ed. 772; 134 U. S. 31, 33 Led. 801; 134 U. S. 232, 33 Led. 892;: 
134 U. S. 467, 33 L.ed. 985; 135 U. S. 244, 34 L.ed. 124; 135 U.S. 100, 34 L.ed. 128; 136 
U.S. 436,°34 L.ed. 519; 137 U. S. 624, 34 L.ed. 796; 137 U. S. 691, 34 L.ed. 816; 138 U.S. 
285, 34 L.ed. 962; 143 U. S. 452, 36 L.ed. 224; 143 U. S. 517, 36 L.ed. 247; 143 U.S. 301, 
36 L.ed. 313; 144 U. S. 263, 36 L.ed. 429; 145 U. S. 175, 36 L.ed. 666; 145 U. S. 454, 36 
L.ed. 773; 146 U. S. 162, 36 L.ed. 925; 146 U.S. 202, 36 L.ed. 942; 146 U. S. 314, 36 L.ed. 
986; 146 U. S. 646, 36 L.ed. 1119; 148 U. S. 657, 37 L.ed. 599; 149 U. S. 70, 37 L.ed. 653; 
149 U. 8. 194, 37 L.ed. 699; 149 U. S. 580, 37 L.ed. 856; 149 U. S. 698, 37 L.ed. 905; 150 
U. 8. 433, 37 L.ed. 1134; 151 U. 8S. 137, 38 L.ed. 102; 151 U. S. 556, 38 L.ed. 269; 
152 U. S. 160, 38 L.ed. 398; 152 U. 8. 191, 38 L.ed. 408; 152 U. S. 377, 38 L.ed. 485; 153 
U. 8. 380, 38 L.ed. 751; 153 U. S. 391, 38 L.ed. 757; 154 U. 8. 34, 38 L.ed. 896; 156 U. S. 
649, 39 L.ed. 567; 157 U. 8. 655, 39 L.ed. 845; 159 U. S. 74, 40 L.ed. 80; 159 U. S. 526, 
40 L.ed. 247; 159 U. S. 673, 40 L.ed. 301; 160 U. S. 293, 40 L.ed. 432; 160 U. S, 389, 40 
L.ed. 467; 160 U. 8. 452, 40 L.ed. 491; 163 U. S. 81, 41 Led. 78; 163 U. S. 376, 41 Lied. 
196; 163 U. S. 537, 41 Led. 256; 164 U. S. 112, 41 L.ed. 369; 164 U. 8. 403, 41 L.ed. 439; 
164 U. 8. 454, 41 L.ed. 511; 164 U. 8. 578, 41 Led. 560; 165 U. S. 1, 41 L.ed. 611; 165 
U. 8. 578, 41 L.ed. 832; 165 U. 8. 628, 41 L.ed. 853; 166 U. S. 226, 41 L.ed. 979; 166 U. S. 
269, 41 L.ed. 996; 166 U. S. 481, 41 L.ed. 1085; 166 U. S. 648, 41 L.ed. 1149; 160 
U. S. 685, 41 L.ed. 1165; 166 U. S. 698, 41 L.ed. 1169; 167 U. S. 43, 42 L.ed. 71; 
167 U. S. 461, 42 L.ed. 236; 168 U. S. 131, 42 L.ed. 409; 168 U. S. 262, 42 L.ed. 461; 168 
U. S. 398, 42 L.ed. 515; 168 U. S. 674, 42 L.ed. 622; 169 U. S. 366, 42 L.ed. 780; 169 U. S. 
421, 42 L.ed. 803; 169 U. 8. 466, 42 L.ed. 819; 169 U. S. 577, 42 L.ed. 853; 169 U. S. 586, 
42 Led. 865; 170 U. S. 189, 42 L.ed. 1002; 171 U. S. 404, 43 Led. 214; 172 U. S. 
239, 43 L.ed. 432; 172 U. S. 269, 43 L.ed. 443; 172 U. S. 314, 43 L.ed. 460; 172 U. S. 334, 
43 L.ed. 467; 172 U. S. 557, 43 L.ed. 552; 172 U. S. 602, 43 Led. 569; 172 U. S. 636, 43 
L.ed. 581; 173 U. 8. 32, 43 L.ed. 603; 173 U. S. 84, 43 L.ed. 623; 173 U. S. 193, 43 L.ed. 
665; 173 U. S. 404, 43 L.ed. 746; 173 U. S. 443, 43 L.ed. 762; 173 U. S. 592, 43 L.ed. 823; 
173 U. S. 684, 43 L.ed. 858; 175 U. S. 172, 44 L.ed. 119; 175 U. S. 184, 44 L.ed. 124; 175 
U. S. 396, 44 Led. 211; 175 U.S. 409, 44 L.ed. 217; 175 U. S. 528, 44 L.ed. 262; 176 U.S. 
83, 44 L.ed. 362; 176 U. S. 398, 44 L.ed. 520; 176 U. S. 581, 44 L.ed. 597; 177 U. S. 28, 
44 L.ed. 657; 177 U.S. 183, 44 L.ed. 725; 177 U. S. 190, 44 L.ed. 729; 177 U. S. 230, 44 
L.ed. 747; 177 U. S. 318, 44 L.ed. 786; 177 U. S. 332, 44 L.ed. 793; 178 U. S. 22, 44 Lied. 
961; 178 U. S. 289, 44 L.ed. 1072; 178 U. S. 321, 44 L.ed. 1085; 178 U. S. 389, 44 
L.ed. 1116; 178 U. S. 548, 44 L.ed. 1187; 179 U. S. 127, 45 Led. 119; 179 U. S. 287, 
45 Led. 194; 179 U. S. 388, 45 L.ed. 244; 179 U. S. 399, 45 L.ed. 249; 179 U. S. 408, 45 
L.ed. 252; 180 U. S. 276, 43 L.ed. 527; 180 U. 8. 452, 45 L.ed. 619; 181 U. 8. 33, #5 L.ed. 
731; 181 U. 8. 324, 45 L.ed. 879; 181 U. S. 371, 45 L.ed. 900; 181 U. S. 389, 45 L.ed. 908; 
181 U. S. 394, 45 L.ed. 912; 181 U. S. 396, 45 L.ed. 914; 181 U. S. 402, 45 Led. 922; 181 
U. 8. 589, 45 L.ed. 1015; 182 U. S. 398, 45 Led. 1151; 182 U. S. 427, 45 L.ed. 1165; 
183 U. S. 138, 46 L.ed. 120; 183 U. S. 216, 46 L.ed. 157; 183 U. S. 249, 46 Led. 177; 183 
U. S. 278, 46 L.ed. 196; 183 U. S. 483, 46 L.ed. 289; 183 U. S. 503, 46 L.ed. 298; 183 U.S. 
559, 46 L.ed. 328; 183 U. S. 582, 46 L.ed. 339; 184 U. S. 61, 46 Lied. 431; 184 U.S. 
115, 46 L.ed. 459; 184 U. S. 432, 46 L.ed. 627; 184 U. S. 540, 46 L.ed. 679; 185 U. & 
203, 46 L.ed. 872; 185 U. S. 336, 46 L.ed. 936; 186 U. S. 380, 46 L.ed. 1209; 187 U.S. 51, 
47 L.ed. 70; 187 U. S. 71, 47 L.ed. 79; 187 U.S. 94, 47 L.ed. 90: 187 U. S. 356, 47 Lied. 
214; 187 U. S. 547, 47 L.ed. 296; 188 U.S. 491, 47 L.ed. 559; 189 U. 5. 154, 47 Led. 757; 
189 U. S. 255, 47 L.ed. 798; 189 U. S. 434, 47 Lied. 887; 191 U.S. 60, 48 Led. 94; 191 
U.S. 150, 48 L.ed. 127; 191 U. S. 165, 48 L.ed. 133; 191 U. S. 184, 48 L.ed. 140; 191 U.S. 
207, 48 L.ed. 148; 191 U. 8. 310, 48 L.ed. 195; 193 U. S. 17, 48 Led. 598; 193 U. S. 30, 
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48 L.ed. 604; 193 W. S. 53, 48 Led. 614; 193 U. S. 79, 48 Led. 623; 193 U. S. 197, 48 
L.ed. 679; 193 U.S. 430, 48 Led. 737; 193 U. S. 460, 48 L.ed. 749; 193 U. 8. 561, 48 L.ed. 
795; 194 U. S. 136, 48 L.ed. 907; 194 U. S. 258, 48 Led. 965; 194 U. S. 361, 48 L.ed. 
1018; 194 U. S 517, 48 L.ed. 1102; 194 U. 8. 553, 48 L.ed. 1115; 194 U. S. 590, 48 
Led. 1129; 194 U. §. 618, 48 L.ed. 1142; 195 U. S. 27, 49 Lied. 78; 195 U. 8. 223, 
49 L.ed. 169; 195 U. S. 243, 49 Led. 178; 195 U. S. 276, 49 Led. 193; 195 U. S. 382, 49° 
L.ed. 224; 195 U.S. 351, 49 L.ed. 232; 195 U. S. 383, 49 Led. 245; 196 U. S. 78, 49 L.ed. 
394; 196 U. S. 239, 49 L.ed. 462; 196 U. 8. 466, 49 L.ed. 556; 196 U. S. 611, 49 L.ed. 619; 
197 U. 8. 11, 49 Lied. 643; 197 U. S. 115, 49 L.ed. 689; 197 U. S. 453, 49 L.ed. 831; 197 
U. S. 463, 49 Lied. 836; 198 U. S. 292, 49 L.ed. 1056; 198 U. 8. 341, 49 L.ed. 1077; 
198 U. S. 458, 49 L.ed. 1125; 199 U. S. 1, 50 L.ed. 65; 199 U. 8. 89, 50 L.ed. 101; 199 
U. S. 182, 50 L.ed. 143; 199 U. 8. 194, 50 L.ed. 150; 199 U. 8. 212, 50 L.ed. 157; 199 U. B. 
233, 50 L.ed. 167; 199 U. S. 274, 50 L.ed. 189; 199 U. 8. 306, 50 L.ed. 204; 199 U. S. 325, 
50 L.ed. 212; 199 U. 8. 372, 50 L.ed. 234; 199 U. S. 401, 50 Lied. 246; 199 U. S. 425, 50 
L.ed. 256; 199 U. S. 473, 50 L.ed. 274; 199 U. S. 547, 50 Led. 303; 200 U. S. 38, 50 L.ed. 
361; 200 U. S. 148, 50 L.ed. 413; 200 U. 8. 164, 50 L.ed. 421; 200 U. S. 561, 50 L.ed. 596; 
201 U. S. 1, 50 L.ed. 633; 201 U. 8. 123, 50 L.ed. 689; 201 U. S. 140, 50 L.ed. 696; 201 
U. S. 245, 50 L.ed. 744; 201 U. 8. 359, 50 L.ed. 788; 201 U. S. 506, 50 L.ed. 845; 201 U.S. 
562, 50 L.ed. 867; 201 U. S. 633, 50 L.ed. 896; 201 U. S. 638, 50 L.ed. 899; 202 U. S. 275, 
50 L.ed. 1026; 202 U. S. 313, 50 L.ed. 1046; 202 U. S. 584, 50 L.ed. 1155; 203 U.S. 1, 51 
L.ed. 65; 203 U. 8. 151, 51 L.ed. 132; 203 U. S. 183, 51 L.ed. 144; 203 U. S. 243, 51 Lied. 
168; 203 U. 8. 256, 51 L.ed. 174; 203 U. S. 261, 51 L.ed. 175; 203 U. S. 284, 51 L.ed. 184; 
203 U. S. 323, 51 L.ed. 204; 203 U. S. 372, 51 L.ed. 231; 203 U. 8. 379, 51 L.ed. 237; 203 
U. S. 531, 51 L.ed, 305; 203 U. S. 543, 51 Led. 310; 204 U. S. 8, 51 Led. 345; 204 U. 8S. 
116, 51 L.ed. 399; 204 U. S. 152, 51 Led. 415; 204 U. S. 241, 51 L.ed. 461; 204 U. 8. 311, 
51 Lied. 499; 204 U. S. 320, 51 L.ed. 503; 204 U. S. 359, 51 L.ed. 520; 204 U. S. 470, 51 
Led. 571; 204 U. S. 585, 51 L.ed. 636; 204 U. S. 659, 51 L.ed. 666; 205 U. S. 33, 51 Led. 
696; 205 U.S. 60, 51 L.ed. 708; 205 U. 8, 141, 51 L.ed. 745; 205 U. 8. 170, 51 L.ed. 755; 
205 U. S. 179, 51 L.ed. 760; 205 U. S, 395, 51 L.ed. 853; 205 U. S. 466, 51 L.ed. 882; 206 
U.S. 1, 51 L.ed. 933; 206 U. S. 392, 51 Led. 1106; 206 U. S. 516, 51 L.ed. 1163; 206 U. 8. 
536, 51 L.ed. 1176; 207 U. S. 20, 52 L.ed. 78; 207 U. S. 67, 52 L.ed. 106; 207 U. S. 79, 
&2 Led. 111; 207 U. S. 93, 52 Led. 118; 207 U. S. 127, 52 L.ed. 134; 207 U. 8. 161, 52 
L.ed. 151; 207 U.S. 310, 52 Led. 222; 207 U. S. 338, 52 L.cd. 236; 207 U. S. 359, 52 L.ed. 
246; 207 U. S. 541, 52 L.ed. 327; 208 U. 8. 226, 52 L.ed. 464; 208 U. 8. 378, 52 L.ed. 536; 
208 U. S. 481, 52 L.ed. 582; 208 U. S. 570, 52 L.ed. 625; 208 U. S. 598, 52 L.ed. 637; 209 
U. S. 123, 52 L.ed. 714; 209 U. S. 205, 52 L.ed. 747; 209 U. S. 258, 52 L.ed. 782; 209 U. S. 
340, 52 L.ed. 822; 209 U. S. 349, 52 L.ed. 828; 209 U. S. 414, 52 L.ed. 859; 209 U. S. 417, 
52 L.ed. 863; 209 U. S. 473, 52 L.ed. 896; 210 U. S. 177, 52 L.ed. 1012; 210 U. 9. 266, 
52 L.ed. 1054; 210 U. S. 324, 52 L.ed. 1080; 210 U. 8. 373, 52 Led. 1103; 211 U. S. 31, 53 
Led. 75; 211 U. S. 45, 53 L.ed. 81; 211 U. S. 78, 53 Led. 97; 211 U S. 210, 53 Lied. 
150; 211 U. S. 265, 53 L.ed. 176; 211 U. S. 306, 53 L.ed. 195; 211 U. S. 432, 53 L.ed. 269; 
211 U. S. 446, 53 L.ed. 275; 211 U. S. 452, 53 Lied. 278; 211 U. S. 489, 53 Led. 295; 211 
U. S. 526, 53 Led. 312; 212 U. S. 1, 53 L.ed. 371; 212 U. S. 19, 53 L.ed. 382; 212 U. S. 
88, 53 L.ed. 417; 212 U. 8. 112, 53 L.ed. 431; 212 U. 8. 132, 53 L.ed. 441; 212 U. S. 152, 
53 L.ed. 449; 212 U. 8. 322, 53 Led. 530; 212 U. S. 414, 53 L.ed. 577; 312 U. S. 481, 53 
L.ed. 613; 213 U. 8. 135, 53 L.ed. 734; 213 U. S. 175, 53 Led. 753; 213 U. S. 200, 53 L.ed. 
761; 214 U. 8. 71, 53 Led. 914; 214 U. S. 21, 58 L.ed. 923; 214 U. 8. 179, 53 L.ed. 958; 
215 U. S. 70, 54 L.ed. 95; 215 U. S. 336, 54 Lied. 221; 216 U.S. 1, 54 Led. 355; 216 
U. S. 56, 54 L.ed. 378; 216 U. 8. 92, 54 Lied, 396; 216 U. S. 206, 54 Led. 446; 216 U. S. 
261, 54 L.ed. 472; 216 U. S. 285, 54 L.ed. 482; 216 U. 8. 358, 54 Led. 515; 216 U. S. 396, 
54 L.ed. 534; 216 U.S. 400, 54 L.ed. 536; 216 U. S. 517, 54 Lied. 597; 216 U. S. 579, 54 
L.ed. 624; 217 U. S. 79, 54 L.ed. 673; 217 U.S. 114, 54 L.ed. 688; 217 U. S, 136, 54 L.ed. 
698; 217 U. S. 189, 54 Led. 725; 217 U.S. 196, 54 L.ed. 727; 217 U.S. 217, 54 L.ed. 736; 
217 U. S. 443, 54 L.ed. 832; 217 U. S, 461, 54 L.ed. 839; 218 U. S. 57, 54 L.ed, 930; 218 
U. 8. 161, 54 L.ed. 980; 218 U. S. 173, 54 L.ed. 987; 218 U. S. 336, 54 Led. 1060; 
218 U. S. 400, 54 Lied. 1086; 218 U. S. 406, 54 Lec. 1088; 218 U. 8. 532, 54 L.ed. 1139: 
218 U. S. 551, 54 Led. 1147; 218 U. 8. 591, 54 Led. 1163; 218 U. S. 624, 54 Led. 
1185; 219 U. S. 35, 55 Lied. 78; 219 U. 8, 47, 55 Led. 82; 219 U. S. 104, 55 Lied, 112; 
219 U. S. 128, 55 L.ed. 128; 219 U. 8. 140, 55 L.ed. 137; 219 U. S. 219, 55 L.ed. 191; 219 
U. 8. 270, 55 Led. 213; 219 U. S. 285, 55 Led, 219; 219 U. 8. 307, 55 Lied, 229; 219 U. S. 
453, 55 Led. 290; 220 U. S. 61, 55 Led. 369; 220 U. S. 462, 55 L.ed. 544; 220 U. S. 502, 
55 L.ed. 561; 221 U. 8, 229, 55 L.ed. 716; 221 U. S. 346, 55 Led. 762; 221 U.S. 358, 55 
L.ed. 769; 221 U. S. 467, 55 L.ed. 815; 221 U. S. 524, 55 L.ed. 838: 221 U. S. 636, 55 Lied. 
800; 221 U. S. 660, 55 Led. 899; 222 U. S. 1, 56 Lied. 65; 222 U. S. 63, 56 Lied. 96; 
222 U. S. 225, 56 Led. 175; 222 U. S. 313, 56 L.ed. 215; 222 U. S. 380, 56 Lied. 240; 222 
U. 8. 522, 56 L.ed. 294; 222 U. S. 525, 56 L.ed. 299; 222 U. S. 541, 56 L.ed. 308; 223 U. S. 
151, 56 L.ed. 386; 223 U. S. 261, 56 L.ed. 423; 223 U. S. 280, 56 L.ed, 436; 223 U. 3. 288, 
56 L.ed. 439; 223 U. S. 298, 56 L.ed. 445; 223 U. S. 335, 56 Lied. 459; 223 U. S. 349, 56 
L.ed. 466; 223 U. S, 437, 56 Led. 497; 223 U. S, 468, 56 L.ed. 510; 223 U. S. 543, 56 Lied. 
544; 223 U. S. 655, 56 Led. 594; 224 U. S. 148, 56 Led. 703; 224 U. S. 160, 56 L.ed. 710; 
224 U. S. 270, 56 L.ed. 760; 224 U. 8. 354, 56 L.ed. 799; 224 U. S. 503, 56 L.ed. 860; 224 
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U. 8. 510, 56 L.ed. 863; 224 U. S. 541, 56 L.ed. 875; 224 U. S. 558, 56 Led. 883; 224 U. 8. 
616, 56 L.ed. 917; 224 U. S. 649, 56 L.ed. 934; 225 U. S. 167, 56 L.ed. 1038; 225 U. S. 264, 
56 L.ed. 1082; 225 U. S. 623, 56 L.ed. 1229; 226 U. S. 112, 57 L.ed. 146; 226 U. S. 137, 57 
L.ed. 156; 226 U. S. 217, 57 Led. 193; 226 U. S. 260, 57 L.ed. 212; 226 U. S. 447, 57 L.ed. 
293; 226 U. S. 578, 57 L.ed. 364; 227 U. S. 150, 57 L.ed. 458; 227 U. S. 278, 57 L.ed. 510; 
227 U. 8S. 303, 57 L.ed. 520; 227 U. 8. 477, 57 Led. 603 ; 227 U. 8. 559, 57 Led. 642; 228 
VU. S. 1, 57 L.ed. 707; 228 U. §. 61, 57 L.ed. 730; 228 U. S. 70, 57 Led. 734; 228 U. S. 
148, 57 ‘Led. 173; 228 U. S. 326, 57 "Led. 857; 228 U. S. 346, 57 L.ed. 867; 228 U. S. 454, 
57 L.ed. 915; 228 U. S. 572, 57 Lied. 971; 228 U. S. 596, 57 L.ed. 982; 228 U. 8S. 652, 57 
L.ed. 1010; 229 U. §. 26, 37 L.ed. 1050; 229 U. S. 39, 57 L.ed. 1056; 229 U. 8. 123, 
57 L.ed. 1101; 229 U. S. 353, 57 L.ed. 1224; 229 U. S. 363, 57 L.ed. 1228; 229 U. S. 
397, 57 L.ed. 1248; 229 U. S. 476, 57 L.ed. 1286; 229 U. 8. 586, 57 L.ed. 1340; 230 
U. 8. 98, 57 Lied. 1409; 230 U. S. 340, 57 L.ed. 1507; 230 U. S. 352, 57 L.ed. 1511; 
230 U. S. 474, 57 L.ed. 1571; 230 U. S, 513, 57 L.ed. 1597; 230 U. 8. 537, 57 Led. 
1610; 230 U. S. 553, 57 L.ed. 1625. 

Equal protection of the laws. 16 Wall. 36, 21 Led. 394; 92 U. S. 214, 23 Lied. 563; 
94 U. S. 113, 24 Lied. 77; 101 U. S. 22, 25 Led. 989; 106 U. S. 583, 27 ‘Led. 207; 107 
U. S. 110, 27 L.ed. 354; 109 U. 8. 3, 27 L.ed. 836; 111 U. S. 746, 28 Led. 585; 113 U. 8. 
27, 28 L.ed. 923; 114 U. S. 606, 29 L.ed. 229; 115 U. S. 321, 29 L.ed. 414; 115 U. S. 512, 
29 L.ed. 463; 118 U. S. 356, 30 L.ed. 220; 119 U. S. 110, 30 L.ed. 342; 123 U. S. 623, 
31 L.ed. 205; 125 U. S. 181, 31 L.ed. 650; 125 U. S. 60, 31 Led. 689; 127 U. S. 205, 32 
L.ed. 107; 127 U. S. 210, 32 L.ed. 109; 127 U.S. 1, 32 Lied. 150; 127 U. S. 678, 32 L.ed. 
253; 128 U. S. 578, 32 L.ed. 544; 129 U. S. 26, 32 L.ed. 585; 134 U. 8. 31, 33 L.ed. 80;1 
134 U. S. 232, 33 L.ed. 892; 134 U.S. 594, 33 Lied. 1025; 135 U. S. 244, 34 Led. 124; 


135 U. S. 100, 34 Led. 128; 136 U. S. 114, 34 L.ed. 394; 137 U. 8. 691, 34 L.ed. 816; 
140 U. S. 278, 35 Led. 505; 142 U. S. 339, 35 Led. 1035; 143 U. 8. 452, 36 Led. 224; 
143 U.S. 517, 36 L.ed. 247; 144 U. 8S. 263, 36 Led. 429; 146 U. S. 646, 36 L.ed. 1119; 
148 U. S. 657, 37 L.ed. 599; 149 U. S. 308, 37 Lied. 747; 151 U. S. 470, 38 L.ed. 238; 
151 U. S. 556, 38 L.ed. 269; 132 U. S, 377, 38 Led. 485; 153 U. 8, 380, 38 L.ed. 751; 
153 U. S. 391, 38 L.ed. 757; 157 U. 8. 655, 39 L.ed. 845; 159 U. S. 673, 40 L.ed. 301; 
160 U. S. 293, 40 L.ed. 432; 160 U. 8. 452, 40 L.ed. 491; 162 U. S. 565, 40 L.ed. 1075; 
163 U. S. 81, ‘41 L.ed. 78; 163 U. S. 101, 41 L.ed. 87; 163 U. S. 537, 41 L.ed. 256; 164 


U.S. 112, 41 Led. 369; 164 U. 8, 578, 41 Lied. 560; 165 U. S. 1, 41 Led. 611; 165 U. 8. 
150, 41 Led. 666; 165 U. 8. 628, 41 L.ed. 853; 166 U. S. 226, 41 L.ed. 979; 166 U. 8. 
440, 41 Lied. 1069; 166 U. 6. 709, 41 Led. 1173; 167 U. S. 175, 42 Led. 126; 167 U. 8. 
461, 42 L.ed. 236; 168 U. S. 131, 42 Led. 409; 168 U. S. 262, 42 L.ed. 461; 169 U. B. 
366, 42 L.ed. 780; 169 U. S. 421, 42 L.ed. 803; 169 U. S. 466, 42 L.ed. 819; 169 U. 8. 
577, 42 Led. 853; 169 U. S. 586, 42 L.ed. 865; 170 U. S. 213, 42 L.ed. 1012; 170 U. 8. 
283, 42 Led. 1037; 172 U. S. 239, 43 L.ed. 432; 172 U. 8. 334, 43 Led. 467; 172 U. 8. 
557, 43 L.ed. 552; 173 U. S. 32, 43 L.ed. 603; 173 U. S. 84, 43 L.ed. 623; 173 U. 8S. 404, 
43 Led. 746; 173 U. S. 636, 43 L.ed. 840; 173 U. S. 684, 43 L.ed. 858; 174 U. 8. 96, 43 
L.ed. 909; 175 U. S. 172, 44 Led. 119; 175 U. S. 184, 44 Lied. 124; 175 U. S. 348, 44 
Led. 192; 175 U. S. 528, 44 Led. 262; 177 U.S. 183, 44 L.ed. 725; 177 U. 8. 584, 44 
L.ed. 897; 178 U. 8. 289, 44 Lied. 1072; 179 U. S. 89, 45 Lied. 102; 179 U. S, 270, 45 
Led. 186; 179 U. S. 287, 45 L.ed. 194; 179 U. 8. 328, 45 Lied. 214; 179 U. S. 388, 45 
Led. 244; 179 U. S. 602, 45 L.ed. 337; 181 U. S. 33, 45 Led. 731; 181 U. S. 399, 45 
L.ed. 917; 181 U. S. 589, 45 L.ed. 1015; 182 U. 8. 398, 45 L.ed. 1151; 183 U. S. 79, 46 
L.ed. 92; 183 U. S. 138, 46 Led. 120; 183 U. S. 144, 46 L.ed. 125; 183 U. S. 471, 46 Led. 
253; 183 U. S. 483, 46 L.ed. 289; 183 U. S. 559, 46 Led. 328; 184 U. S. 329, 46 Led 
569; 184 U. 8. 540, 46 Led. 679; 185 U. 8. 203, 46 L.ed. 872; 185 U. 9. 308, 46 Led. 
922; 185 U. 8. 364, 46 L.ed. 949; 186 U. 8. 380, 46 L.ed. 1209; 187 U. 8. 51, 47 L.ed. 70; 
187 U. S. 155, 47 Led. 117; 187 U. 8. 356, 47 L.ed. 214; 187 U. 8. 547, 47 L.ed. 296; 188 
U. S. 97, 47 Led. 400; 188 U. S. 519, 47 Led. 572; 188 U. 8. 730, 47 Led. 669; 189 
U.S. 154, 47 Led. 757; 189 U. 8.801, 47 Led. 821; 191 U. 8. 17, 48 Led 73; 191 U. 8. 
165, 48 L.ed. 133; 191 U. S. 207, 48 L.ed. 148; 191 U. S. 310, 48 Led. 195; 191 U. & 
388, 48 Led. 232; 191 U. 8. 405, 48 Led. 239; 192 U. 8. 226, 48 L.ed. 417; 193 U. S. 17 
48 Led. 598; 193 U. S. 30, 48 L.ed. 604; 193 U. S. 504, 48 Led. 767; 193 U. S. 621, 48 
Led. 817; 193 U. S. 635, 48 L.ed. 823; 194 U. S. 161, 48 L.ed. 917; 194 U. S. 267, 48 
L.ed. 971; 194 U. S. 445, 48 Led. 1062; 194 U. S. 579, 48 Led. 1124; 195 U. S. 332, 
49 L.ed. 224; 196 U. S. 599, 49 L.ed. 615; 197 U. S. 11, 49 Lied. 643; 197 U. 8S. 60, 49 
L.ed. 663; 197 U. S. 115, 49 L.ed. 689; 197 U. S. 299, 49 Lied. 765; 197 U. S. 430, 49 
Led. 819; 198 U. S. 392, 49 Lied. 1097; 198 U. S. 500, 49 Led. 1142; 199 U. 8. 1, 50 
Led. 65; 199 U. S. 401, 50 L.ed. 246; 199 U. S. 547, 50 Lied. 303; 199 U. S. 593, 50 
L.ed. 322; 200 U. S. 87, 50 Lied. 382; 200 U. S. 164, 50 Lied. 421; 200 U. S. 316, 50 L.ed. 
497; 200 U. 8. 561, 50 Led. 596; 201 U. S. 245, 50 Lied. 744; 202 U.S. 446, 50 Lied. 
1099; 203 U. 8. 1, 51 Led. 65; 203 U. S. 243, 51 Led. 168: 203 U. S. 256, 51 Lied. 
174; 203 U. S. 284, 51 Led. 184; 203 U. S. 531, 51 Led. 305; 203 U. 8. 543, 51 Lied. 
310; 203 U. S. 553, 51 L.ed. 314; 204 U. S. 36, 51 Led. 357; 204 U. 8. 152, 51 L.ed. 415; 
204 U. S. 241, 51 Led. 461; 204 U. S. 311, 51 Led. 499; 204 U. S. 320, 51 Lied. 503; 204 
U. 8. 359, 51 Led. 520; 204 U. S. 470, 51 L.ed. 571; 204 U. S. 585, 51 Led. 636; 205 
U. 8. 60, 51 L.ed. 708; 206 U. S. 1, 51 L.ed. 933; 207 U. S. 20, 52 L.ed. 78; 207. U S. 67, 
52 L.ed. 106; 207 U. S. 73, 52 L.ed. 108; 207 U.S. 79, 52 L.ed. 111; 207 U.S. 244, 52 Led. 
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191; 207 U.S. 338, 52 L.ed. 236; 207 U. S. 541, 52 Led. 327; 208 U. S. 113, 52 L.ed. 413; 
208 U. S. 481, 52 Led. 582; 209 U. 8. 123, 52 Led. 714; 209 U. 8. 205, 52 Led. 747; 209 
U. 8. 340, 52 Led. 822; 209 U. S. 349, 58 Led. 828; 209 U. S, 467, 52 Lied. 894; 210 
U. 8. 177, 52 Led. 1012; 211 U. 8. 265, 53 Led. 176; 211 U. S. 446, 53 Led. 275; 211 
U. S. 452, 53 L.ed. 278; 211 U. S. 477, 53 Led. 290; 211 U. S. 489, 33 Lied. 295; 211 
U. 8. 526, 53 Led. 312; 211 U. S. 539, 53 L.ed. 315; 212 U. S. 112, 53 Leed. 431; 212 
U. S. 278, 53 L.ed. 512; 212 U. 8. 322, 53 L.ed. 530; 213 U. S. 175, 53 Led. 753; 214 
U. S. 91, 53 Led. 933; 214 U. 8. 138, 53 Led. 941; 216 U. & 396, 54 Led. 534; 216 U. S. 
400, 54 Led. 536; 217 U. 8. 79, 54 Led. 673; 217 U. S. 114, 54 Led. 688; 217 U. S. 413, 
54 Led. 817; 217 U. S. 461, 54 Led. 839; 217 U. S. 563, 54 L.ed. 883; 218 U. S. 36, 54 
Led 921; 218 U.S. 135, 54 Led. 970; 218 U. S. 173, 54 Led. 987; 218 U. 8. 400, 54 
L-€d. 1086; 218 U. S. 406, 54 L.ed. 1088; 218 U.S, 532, 54 Led. 1139; 218 U. S, 551, 54 
L.ed. 1147; 218 U. S. 563, 54 Led. 1151; 219 U. S. 35, 55 Led. 78; 219 U. S. 121, 55 
Led. 123; 219 U. S. 128, 55 Led. 128; 219 U. S. 140, 53 Led. 137; 219 U. S. 219, 55 
L.ed. 191; 219 U. S. 307, 55 Lied. 229; 219 U. S. 453, 55 L.ed. 290; 219 U. 8. 549, 55 
L.ed. 328; 220 U. S. 61, 55 Led. 369; 220 U. S. 107, 55 L.ed. 389; 221 U. S. 467, 55 
L.ed. 815; 221 U. S. 660, 55 L.ed. §99; 222 U. S. 28, 56 Led. 75; 222 U. S. 225, 56 Led. 
175; 222 U.S, 251, 56 Led. 185; 222 U. S, 313, 56 L.ed. 215; 222 U. S. 525, 56 L.ed. 
299; 223 U.S. 1, 56 Led. 327; 223 U. 8. 59, 56 Led. 350; 223 U. 8. 118, 56 Led. 377; 
223 U. 8. 288, 56 L.ed. 439; 223 U. S, 468, 56 Led. 510; 224 U. S. 270, 56 Led. 760; 
224 U. S. 503, 56 L.ed. 860; 224 U. S. 541, 56 L.ed. 875; 224 U. S. 616, 56 IL.ed 917; 
225 U. S. 272, 56 Led. 1087; 225 U. 8. 540, 56 Led. 1197; 225 U. S. 623, 56 Led. 1229; 
226 U. S. 112, 57 Led. 146; 226 U. 8. 137, 57 Lied. 156; 226 U.S. 157, 57 L.ed. 164; 226 
U. S. 184, 57 L.ed. 180; 226 U. S. 217, 57 Lied. 193; 226 U. S. 260, 57 L.ed. 212; 226 
U. S. 390, 57 Led. 267; 227 U. S, 303, 57 Led. 520; 227 U. S. 477, 57 Led. 603; 228 
U. 8. 454, 57 Led. 915; 228 U. S. 559, 57 Led. 966; 228 U. S. 572, 57 L.ed. 971; 228 
U. S. 680, 57 Led. 1202; 229 U. S. 26, 57 Led. 1050; 229 U. S. 123, 57 Lied. 1101; 229 
U. S. 322, 57 Led. 1206; 229 U. S. 353, 57 Led. 1224; 230 U. S. 352, 57 L.ed. 1511; 230 
U. 8S. 513, 57 Led. 1597. 

Freedom to contract. 155 U. 8. 648, 39 L.ed. 297; 165 U. S. 578, 41 Led. 832; 169 
U. 8. 366, 42 Led. 780; 171 U. 8. 505, 43 Led. 259; 178 U. S. 389, 44 Led. 1116: 179 
U. 8. 287, 45 L.ed. 194; 180 U. S. 452, 45 Led. 619; 183 U.S. 23, 46 Led. 61; 183 U.S. 
553, 46 Led. 324; 184 U. 8. 425, 46 Led. 623; 187 U. S, 611, 47 Led. 328; 191 U. S. 
207, 48 Led. 148; 193 U. S. 416, 48 L.ed. 733; 194 U.S. 112, 38 Led. 896; 195 U. S. 
194, 49 Led. 154; 196 U. S. 447, 49 Led. 546; 197 U. S. 11, 49 Led. 643; 197 U.S. 
197, 49 L.ed. 723; 197 U. S. 207, 49 Lied. 726; 197 U. S. 488, 49 Led. 848; 197 U. B. 
544, 49 Lied. 872; 198 U. S. 45, 49 L.ed. 937; 199 U. S. 241, 50 Led. 170; 199 U. S. 401. 
50 L.ed. 246; 203 U. S. 1, 51 Led. 65; 207 U. S. 187, 52 Lied. 163; 208 U. S. 412, 52 
L.ed. 551; 211 U. 8. 539, 53 Led. 315; 215 U. S. 452, 54 Led. 280; 217 U. S. 433, 54 
L.ed. 826; 218 U. 8. 406, 54 L.ed. 1088; 219 U. S. 270, 55 Led. 213; 219 U. 6. 285, 55 
L.ed. 219; 219 U. S. 549, 55 Led. 328; 226 U. S. 157, 57 Led. 164; 226 U. S. 578, 57 
L.ed. 364. 

§ 2. Representatives shall be apportioned among the several states accord- 
ing to their respective numbers, counting the whole number of persons in 
each state, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for president and vice-president of the 
United States, representatives in congress, the executive and judicial officers 
of a state, or ‘the members of the legislature thereof, is denied to any of the 
male inhabitants of such state, being twenty-one years of age and citizens of 
the United States, or in any way abridged, except for participation in 
rebellion or other crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one vears of age in such state. 

Apportionment of representatives and taxes. 21 Wall. 162, 22 Led. 627; 92 U.S. 214, 
23 L.ed. 563; 146 U. S. 1, 36 Led. 869; 157 U. S. 429, 39 L.ed. 759. 

§ 3. No person shall be a senator or representative in congress, or elector 
of president and vice-president, or hold any office, civil or military, under the 
United States, or under any state, who, having previously taken an oath as a 

member of congress, or as an officer of the United States, or as a member of 
any state legislature, or as an executive or judicial officer of any state, to 
support the constitution of the United States, shall have engaged in insurrec- 
tion or rebellion against the same, or given aid or comfort to the enemies 
thereof. But congress may, by a vote of two-thirds of each house, remove 
such disability. 

Disabilities. 9 Wall. 611, 19 L.ed. 565. 


Ix 


AMENDMENTS OF THE CONSTITUTION. 


§ 4. The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States, nor any state shall assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such 


debts, obligations and claims shall be held illegal and void. 
Public debt. 97 U. S. 454, 24 L.ed. 1071. 


§ 5. The congress shall have power to enforce, by appropriate legislation, 
the provisions of this article. 


Enforcement. 100 U.S. 313, 25 L.ed. 667; 100 U. S. 339, 25 Led. 676; 106 U. 8. 629, 
27 L.ed. 290. 


ARTICLE 15. 


§ 1. The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any state on account of race, color 
or previous condition of servitude. 

Right to vote. 13 Wall. 646, 20 Led. 685; 16 Wall. 36, 21 L.ed. 394; 18 Wall. 648, 
21 L.ed. 966; 21 Wall. 162, 22 Led. 627; 92 U. S. 214, 23 L.ed. 563; 92 U.S. 542, 23 Lied. 
588: 100 U. S. 339, 25 L.ed. 676; 103 U. S. 370, 26 Led. 567; 106 U. S. 629, 27 Led. 
290: 109 U. S. 3, 27 Led. 836; 112 U. S. 94, 28 L.ed. 643; 120 U. S. 678, 30 Led. 766; 
120 U. S. 600, 30 L.ed. 798; 144 U. 8. 263, 36 Led. 429; 146 U. S. 1, 36 Led. 869; 169 
U. S. 649, 42 L.ed. 890; 176 U. S. 581, 44 Led. 597; 182 U. S. 244, 45 L.ed. 1088; 189 
U. S. 475, 47 L.ed. 969; 190 U. S. 127, 47 L.ed. 979; 193 U. S. 146, 48 Led. 655; 197 
U. S. 207, 49 Led. 726. 


§ 2. The congress shall have power to enforce this article by appropriate 
legislation. 
ARTICLE 16. 


The congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several states, and 
without regard to any census or enumeration. 


ARTICLE 17. 


The senate of the United States shall be composed of two senators from 
each state, elected by the people thereof, for six years; and each senator shall 
have one vote. The electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislatures. 

When vacancies happen in the representation of any state in the senate, 
the executive authority of such state shall issue writs of election to fill such 
vacancies: Provided, that the legislature of any state may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall] not be so construed as to affect the election or term 
of any senator chosen before it becomes valid as part of the constitution. 


NOTE :— The constitution was adopted September 17, 1787, by the unanimous consent of the 
states present in the convention appointed jn pursuance of the resolution of the congress of the 
confederation, of February 21, 1787. and was ratified by the conventions of the several states. as 
fcllows, viz: By convention of Delaware, December 1787; Pennsylvania, December 12, 1787; 
New Jersey, December 18, 1787; Georgia, eae 2. 1788; Connecticut. January 9. 1788: Massa- 
chusetts, February 6, 1788 : Maryland, April 28. 1788; South Carolina, May 23, 1788; New Hamp- 
ehire, June 21. 1788; Virginia, June 26, 1788; New York, July 26, 1788; North Carolina, November 
21, 1789; Rhode Island, May 29, 1790. 

The first ten of the amendments were proposed at the first session of the first congress of 
the United States. September 25, 1789, and were finally ratified by the constitutional number of 
states. December 15, 1791. 

The eleventh amendment was proposed at the first session of the third coneress. March 5, 1794, 
and was declared in a message from the president of the United States to both houses of congress, 
dated January 8, 1798. to have been adopted bv the constitutional number of states. 

The twelfth amendment was proposed at the first session of the elghth congress, December 12, 
18038, and was adopted by the constitutional number of states in 1804, according to a public notice 
thereof by the secretary of state, dated September 25, 1804. 

The thirteenth amendment was proposed at the second session of the thirty-eighth congress, 
February 1, 1865, and was adopted by the constitutional number of states in 1865, according to a 
public notice thereof by the secretary of state, dated December 18, 1865. 

The fourteenth amendment took effect July 28, 1868. The fifteenth amendment tovk effect 
March 30, 1870. The sixteenth amendment took effect February 25, 1913. The seventeenth 
amendment took effect May 31, 1913. xi 


THE ENABLING ACT 


[Approved Feb. 22, 1889.] 


AN ACT to Provide for the Division of Dakota Into Two States, and to Enable the People 
of North Dakota, South Dakota, Montana and Washington to Form Constitutions and 
State Governments, and to be Admitted Into the Union on an Equal Footing With the 
Original States, and to Make Donations of Public Lands to such States. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress Assembled, That the inhabitants of all that part 
of the area of the United States now constituting the territories of Dakota, 
Montana and Washington, as at present described may become the states of 
North Dakota, South Dakota, Montana and Washington respectively, as here- 
inafter provided. 

§ 2. The area comprising the territory of Dakota shall, for the purposes 
of this act, be divided on the line of the seventh standard parallel produced 
due west to the western boundary of said territory ; and the delegates elected 
as hereinafter provided to the constitutional convention in districts north of 
said parallel shall assemble in convention, at the time prescribed in this act, 
at the city of Bismarck; and the delegates elected in districts south of said 
parallel shall, at the same time, assemble in convention at the city of Sioux 
Falls. 

§ 3. That all persons who are qualified by the laws of said territories to 
vote for representatives to the legislative assemblies thereof, are hereby 
authorized to vote for and choose delegates to form conventions in said 
proposed states; and the qualifications for delegates to such conventions shall 
be such as by the laws of said territories, respectively, persons are required to 
possess to be eligible to the legislative assemblies thereof, and the aforesaid 
delegates to form said conventions shall be apportioned within the limits of 
the proposed states in such districts as may be established as herein provided, 
in proportion to the population in each of said counties and districts, as near 
as may be, to be ascertained at the time of making said apportionments by 
the persons hereinafter authorized to make the same, from the best informa- 
tion obtainable, in each of which districts three delegates shall be elected, but 
no elector shall vote for more than two persons for delegates to such 
conventions; that said apportionments shall be made by the governor, the chief 
justice and the secretary of said territories; and the governors of said 
territories shall, by proclamation, order an election of the delegates aforesaid 
in each of said proposed states, to be held on the Tuesday after the second 
Monday in May, 1889, which proclamation shall be issued on the fifteenth day 
of April, 1889; and such election shall be conducted, the returns made, the 
result ascertained and the certificates to persons elected to such convention 
issued in the same manner as is prescribed by the laws of the said territories 
regulating elections therein for delegates to congress; and the number of 
votes cast for delegates in each precinct shall also be returned. The number 
of delegates to said conventions respectively, shall be seventy-five; and all 
persons resident in said proposed states, who are qualified voters of said 
territories as herein provided, shall be entitled to vote upon the election of 
delegates, and under such rules and regulations as said conventions may 
prescribe not in conflict with this act, upon the ratification or rejection of 
the constitutions. 

§ 4. That the delegates to the conventions elected as provided for in this 
act shall meet at the seat of government of each of said territories, except the 
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delegates elected in South Dakota, who shall meet at the city of Sioux Falls, 
on the fourth day of July, 1889, and, after organization, shall declare on 
behalf of the people of said proposed states that they adopt the constitution 
of the United States; whereupon the said conventions shall be, and are hereby 
_. authorized to form constitutions and state governments for said proposed 
states, respectively. The constitution shall be republican in form, and make 
. no distinction in civil or political rights on account of race or color, except 
as to Indians not taxed, and not be repugnant to the constitution of the 
United States and the principles of the declaration of independence. And 
said convention shall provide by ordinances irrevocable without the consent 
of the United States and the people of said states: 

First. That the perfect toleration of religious sentiment shall be secured, 
and that no inhabitant of said states shall ever be molested in person or 
property on account of his or her mode of religious worship. 

Second. That the people inhabiting said proposed states do agree and 
declare that they forever disclaim all right and title to the unappropriated 
public lands lying within the boundaries thereof, and to all lands lying 
. within said limits owned or held by any Indian or Indian tribes; and that 
until the title thereto shall have been extinguished by the United States, the 
- same shall be and remain subject to the disposition of the United States, and 
said Indian lands shall remain under the absolute jurisdiction and control 
_of the congress of the United States; that the lands belonging to citizens of 

the United States residing without the said states shall never be taxed at a 
higher rate than the lands belonging to residents thereof; that no taxes shall 
be imposed by the states on lands or property therein belonging to or which 
may hereafter be purchased by the United States or reserved for its use. But 
' nothing herein, or in the ordinances herein provided for, shall preclude the 
said states from taxing as other lands are taxed any lands owned or held by 
any Indian who has severed his tribal relations, and has obtained from the 
United States or from any person a title thereto by patent or other grant, save 
and except such lands as have been or may be granted to any Indian or 
Indians under any act of congress containing a provision exempting the lands 
thus granted from taxation; but said ordinances shall provide that all such 
lands shall be exempt from taxation by said states so long and to such extent 
as such act of congress may prescribe. 

Third. That the debts and liabilities, of said territories shall be assumea 
and paid by said states, respectively. | 

Fourth. That provision shall be made for the establishment and mainte- 
nance of systems of public schools, which shall be open to all the children of 
said states, and free from sectarian control. 

§ 5. That the convention which shall assemble at Bismarck shall form a 
constitution and state government for a state to be known as North Dakota, 
and the convention which shall assemble at Sioux Falls shall form a constitu- 
tion and state government for a state to be known as South Dakota; provided, 
that at the election for delegates to the constitutional convention in South 
Dakota, as hereinbefore provided, each elector may have written or printed 
on his ballot, the words, ‘‘ For the Sioux Falls Constitution,’’ or the words, 
*‘ Against the Sioux Falls Constitution,’’ and the votes on this question shall 
be returned and canvassed in the same manner as for the election provided 
for in section 3 of this act; and if a majority of all votes cast on this question 
shall be ‘‘ For the Sioux Falls Constitution ’’ it shall be the duty of the con- 
vention which may assemble at Sioux Falls, as herein provided, to resubmit 
to the people of South Dakota, for ratification or rejection at the election 
hereinafter provided for in this act, the constitution framed at Sioux Falls, 
and adopted November 3, 1885, and also the articles and propositions sepa- 
rately submitted at that election, including the question of locating the tem- 
porary seat of government, with such changes only as relate to the name and 
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boundary of the proposed state, to the reapportionment of the judicial and 
legislative districts, and such amendments as may be necessary in order to 
comply with the provisions of this act; and if a majority of the votes cast on 
the ratification or rejection of the constitution shall be for the constitution 
irrespective of the articles separately submitted, the state of South Dakota 
shall be admitted as a state in the union under said constitution as hereinafter 
provided ; but the archives, records and books of the territory of Dakota shall 
remain at Bismarck, the capital of North Dakota, until an agreement in refer- 
ence thereto is reached by said states. But if at the election for delegates 
to the constitutional convention in South Dakota a majority of all the votes 
cast at that election shall be ‘‘Against the Sioux Falls Constitution,’’ then, 
and in that event, it shall be the duty of the convention which will assemble 
at the city of Sioux Falls on the Fourth day of July, 1889, to proceed to form a 
constitution and state government as provided in this act the same as if that 
question had not been submitted to a vote of the people of South Dakota. 

§ 6. It shall be the duty of the constitutional conventions of North Dakota 
and South Dakota to appoint a joint commission, to be composed of nct less 
than three members of each convention, whose duty it shall be to assemble at 
Bismarck, the present seat of government of said territory, and agree upon an 
equitable division of all property belonging to the territory of Dakota, the 
disposition of all public records, and also adjust and agree upon the amount 
of the debts and liabilities of the territory, which shall be assumed and paid 
by each of the proposed states of North and South Dakota; and the agreement 
reached respecting the territorial debts and liabilities shall be incorporated in 
the respective constitutions, and each of said states shall obligate itself to pay 
its proportion of such debts and liabilities the same as if they had been created 
by such states respectively. 

§ 7. If the constitutions formed for both North Dakota and South Dakota 
shall be rejected by the people at the elections for the ratification or rejection 
of their respective constitutions as provided for in this act, the territorial 
government of Dakota shall continue in existence the same as if this act had 
not been passed. But if the constitution formed for either North Dakota or 
South Dakota shall be rejected by the people, that part of the territory so 
rejecting its proposed constitution shall continue under the territorial govern- 
ment of the present territory of Dakota, but shall, after the state adopting its 
constitution is admitted into the union, be called by the name of the territory 
of North Dakota or South Dakota, as the case may be; provided, that if either 
of the proposed states provided for in this act shall reject the constitution 
which may be submitted for ratification or rejection at the election provided 
therefor, the governor of the territory in which such proposed constitution 
was rejected shall issue his proclamation reconvening the delegates elected 
to the convention which formed such rejected constitution, fixing the time and 
place at which said delegates shall assemble; and when so assembled they 
shall proceed to form another constitution or to amend the rejected constitu- 
tion and shall submit such new constitution or amended constitution to the 
people of the proposed state for ratification or rejection, at such time as 
said convention may determine; and all the provisions of this act, so far 
as applicable, shall apply to such convention so reassembled and to the 
constitution which may be formed, its ratification or rejection, and to the 
admission of the proposed state. 

§ 8. That the constitutional convention which may assemble in South 
Dakota shall provide by ordinance for resubmitting the Sioux Falls constitu- 
tion of 1885, after having amended the same as provided in section 5 of this 
act, to the people of South Dakota for ratification or rejection at an, election 
to be held therein on the first Tuesday in October, 1889; but if said constitn- 
tional convention is authorized and required to form a new constitution for 
South Dakota, it shall provide for submitting the same in like manner to the 
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people of South Dakota for ratification or rejection at an election to be held 
in said proposed state on the said first Tuesday in October. And the constitu- 
tional conventions which may assemble in North Dakota, Montana and 
Washington, shall provide in like manner for submitting the constitutions 
formed by them to the people of said proposed states respectively, for ratifica- 
tion or rejection, at elections to be held in said proposed states on the first 
Tuesday in October. At the elections provided for in this section the qualified 
voters of said proposed states shall vote directly for or against the proposed 
constitutions, and for or against any articles or propositions separately sub- 
mitted. The returns of said elections shall be made to the secretary of each 
of said territories, who, with the governor and chief justice thereof, or any 
two of them, shall canvass the same; and if a majority of the legal votes cast 
shall be for the constitution, the governor shall certify the result to the 
president of the United States, together with a statement of the votes cast 
thereon and upon separate articles or propositions, and a copy of the said 
constitution, articles, propositions and ordinances. And if the constitutions 
and governments of said proposed states are republican in form, and if all the 
provisions of this act have been complied with in the formation thereof, it 
shall be the duty of the president of the United States to issue his proclama- 
tion announcing the result of the election in each, and thereupon the proposed 
states which have adopted constitutions and formed state governments, as 
herein provided, shall be deemed admitted by congress into the union, under 
and by virtue of this act, on an equal footing with the original states from 
and after the date of said proclamation. 

§ 9. That until the next general census, or until otherwise provided by law, 
said states shall be entitled to one representative in the house of representa- 
tives of the United States, except South Dakota which shail be entitled to two; 
and the representatives to the fifty-first congress, together with the governors 
and other officers provided for in said constitutions, may be elected on the 
same day of the election for the ratification or rejection of the constitutions; 
and until said state officers are elected and qualified under the provisions of 
each constitution and the states, respectively, are admitted into the union, the 
territorial officers shall continue to discharge the duties of their respective 
offices in each of said territories. 

§ 10. That upon the admission of each of said states into the union, 
sections numbered sixteen and thirty-six in every township of said proposed 
states, and where such sections or any parts thereof have been sold or other- 
wise disposed of by or under the authority of any act of congress, other lands 
equivalent thereto, in legal subdivisions of not less than one-quarter section, 
and as contiguous as may be to the section in lieu of which the same is taken, 
are hereby granted to said states for the support of common schools, such 
indemnity lands to be selected within said states in such manner as the 
legislature may provide, with the approval of the secretary of the interior; 
provided, that the sixteenth and thirty-sixth sections embraced in permanent 
reservations for national purposes shall not, at any time, be subject to the 
grants nor to the indemnity provisions of this act, nor shall any lands 
embraced in Indian, military or other reservations of any character, be subject 
to the grants or to the indemnity provisions of this act until the reservation 
shall have been extinguished and such lands be restored to, and become a part 
of, the public domain. 

§ 11. That all lands herein granted for educational purposes shall be 
disposed of only at public sale, and at a price not less than $10 per acre, the 
proceeds to constitute a permanent school fund, the interest of which only 
shall be expended in the support of said schools. But said lands may, under 
such regulations as the legislature shall prescribe, be leased for periods of not 
more than five years, in quantities not exceeding one section to any one 
person or company; and such land shall not be subject to pre-emption, home- 


Ixv 


ENABLING ACT. 


stead entry, or any other entry under the land laws of the United States, 
ee surveyed or unsurveyed, but shall be reserved for school purposes 
only. 

§ 12. That upon the admission of each of said states into the union, in 
accordance with the provisions of this act, fifty sections of the unappropriated 
public lands within said states, to be selected and located in legal subdivisions 
as provided in section 10 of this act, shall be, and are hereby, granted to 
said states for the purpose of erecting public buildings at the capital of said 
states for legislative, executive and judicial purposes. 


See veto message in N. D. Laws 1911, chap. 320, p. 570, citing State ex rel. University 
& School Lands v. McMillan, 12 N. D. 280, 96 N. f. 310; State ex rel. Rusk v. Budge, 
14 N. D. 532, 105 N. W. 724; State ex rel. Bickford v. Cook, 17 Mont. 529, 43 Pac. 928; 
State ex rel. Haire v. Rice, 33 Mont. 365, 83 Pac. 874; Allen v. Grimes, 9 Wash. 424, 
37 Pac. 662; State ex rel. Houston v. Maynard, 31 Wash. 132, 71 Pac. 775; Re Internal 
Improv. Fund, 24 Colo. 247, 48 Pac. 807; Re Internal Improvements, 18 Colo. 317, 33 


Pac. 611. 

§ 13. That five per centum of the proceeds of the sales of public lands 
lying within said states which shall be sold by the United States subsequent 
to the admission of said states into the union, after deducting all the expenses 
Incident to the same, shall be paid to the said states, to be used as a 
permanent fund, the interest of which only shall te expended for the support 
of common schools within said states, respectively. 

§ 14. That the lands granted to the territories of Dakota and Montana by 
the act of February 18, 1881, entitled ‘‘An act to grant lands to Dakota, 
. Montana, Arizona, Idaho and Wyoming for university purposes,’’ are hereby 
vested in the states of South Dakota, North Dakota and Montana respectively, 
if such states are admitted into the union as provided in this act, to the extent 
of the full quantity of seventy-two sections to each of said states, and any 
portion of said lands that may not have been selected by either of said 
territories of Dakota or Montana may be selected by the respective states 
aforesaid, but said act of February 18, 1881, shall be so amended as to 
provide that none of said lands shall be sold for less than $10 per acre, and 
the proceeds shall constitute a permanent fund to be safely invested and held 
' by said states severally, and the income therecf be used exclusively for 
university purposes and such quantity of the lands authorized by the fourth 
section of the act of July 17, 1854, to be reserved for university pur- 
poses in the territory of Washington, as, together with the lands confirmed 
to the vendees of the territory by the act of March 14, 1864, will make 
the full quantity of seventy-two entire sections, are hereby granted in like 
manner to the state of Washington for the purposes of a university in said 
state. None of the lands granted in this section shall be sold at less than 
$10 per acre; but said lands may be leased in the same manner as provided in 
section 11 of this act. The schools, colleges and universities provided for in 
this act shall forever remain under the exclusive control of the said states, 
respectively, and no part of the proceeds arising from the sale or disposal of 
any lands herein granted for educational purposes shall be used for the 
support of any sectarian or denominational school, college, or university. 
The section of land granted by the act of June 16. 1880, to the territory of 
Dakota, fer an asylum for the insane shall, upon the admission of said state 
ef South Dakota into the union, become the property of said state. 

§ 15. That so much of the lands belonging to the United States as have 
been acquired and set apart for the purpose mentioned in ‘‘An act appro- 
priating money for the erection of a penitentiary in the territory of Dakota,’’ 
approved March 2, 1881, together with the buildings thereon, be, and the same 
is hereby granted, together with any unexpended balances of the moneys 
appropriated therefor by said act to said state of South Dakota, for the 
purposes therein designated; and the states of North Dakota and Washington 
shall, respectively, have like grants for the same purpose, and subject to like 


Ixvi 


ENABLING ACT. 


terms and conditions as provided in said act of March 2, 1881, for the territory 
of Dakota. The penitentiary at Deer Lodge City, Montana, and all lands 
connected therewith and set apart and reserved therefor, are hereby granted 
to the state of Montana. 

§ 16. That 90,000 acres of land, to be selected and located as provided in 
section 10 of this act, are hereby granted to each of said states except to the 
state of South Dakota, to which 120,000 acres are granted for the use and 
support of agricultural colleges in said states, as provided in the acts of con- 
gress making donations of lands for such purposes. 

§ 17. That in lieu of the grant of land for purposes of internal improve- 
ment made to new states by the eighth section of the act of September 4, 1841, 
which act is hereby repealed as to the states provided for by this act, and in 
lieu of any claim or demand by the said states, or either of them, under the 
act of September 28, 1850, and section 2479 of the revised statutes, making a 
grant of swamp and overflowed lands to certain states, which grant it is hereby 
declared is not extended to the states provided for in this act, and in lieu of 
any grant of saline lands to said states, the following grants of land are hereby 
made, to wit: 

To the state of South Dakota: For the school of mines, 40,000 acres; for 
the reform school, 40,000 acres; for the deaf and dumb asylum, 40,000 acres; 
for the agricultural college, 40,000 acres; for the university, 40,000 acres; for 
state normal schools, 80,000 acres; for public buildings at the capital of said 
state, 50,000 acres, and for such other educational and charitable purposes as 
the legislature of said state may determine, 170,000 acres; in all, 500,000 
acres. 

To the state of North Dakota a like quantity of land as is in this section 
granted to the State of South Dakota, and to be for like purposes, and in like 
proportion as far as practicable. 

To the state of Montana: For the establishment and maintenance of a 
school of mines, 100,000 acres; for state normal schools, 100,000 acres; for 
agricultural colleges, in addition to the grant hereinbefore made for that 
purpose, 50,000 acres; for the establishment of a state reform school, 50,000 
acres; for the establishment of a deaf and dumb asylum, 50,000 acres; 
for public buildings at the capital of the state, in addition to the grant 
hereinbefore made for that purpose, 150,000 acres. 

To the state of Washington: For the establishment and maintenance of a 
scientific school, 100,000 acres; for state normal schools, 100,000 acres; for 
public buildings at the state capital in addition to the grant hereinbefore 
made for that purpose, 100,000 acres; for state, charitable, educational, penal 
and reformatory institutions, 200,000 acres. 

That the states provided for in this act shall not be entitled to any further 
or other grants of land for any purpose than as expressly provided in this act. 
And the lands granted by this section shall be held, appropriated and disposed 
of exclusively for the purposes herein mentioned, in such manner as the 
legislatures of the respective states may severally provide. 

See veto message in N. D. Laws. 1911, chap. 320, p. 570, citing State ex rel. University 
& School Lands v. McMillan, 12 N. D. 280, 96 N. W. 310; State ex rel. Rusk v. Budge, 
14 N. D. 532, 105 N. W. 724; State ex rel. Bickford v. Cook, 17 Mont. 529, 43 Pac. 928; 
State ex rel. Haire v. Rice. 33 Mont. 365, 83 Pac. 874; Allen v. Grimes, 9 Wash. 424, 
37 Pac. 662; State ex rel. Houston v. Maynard, 31 Wash. 132, 71 Pac. 775; Re Internal 
a aad 18 Colo. 317, 32 Pac. 611; Re Internal Improv. Fund, 24 Colo. 247, 48 

ac. . 

§ 18. That all mineral lands shall be exempted from the grants made by 
this act. But if sections sixteen and thirty-six, or any subdivision or portion 
of any smallest subdivision thereof in any township shall be found by the 
department of the interior to be mineral lands, said states are hereby 
authorized and empowered to select, in legal subdivisions, an equal quantity 
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of other unappropriated lands in said states, in lieu thereof, for the use and 
benefit of the common schools of said states. 

§ 19. That all lands granted in quantity or as indemnity by this act shall 
be selected, under the direction of the secretary of the interior, from the 
surveyed, unreserved and unappropriated public lands of the United States 
within the limits of the respective states entitled thereto. And there shall be 
deducted from the number of acres of land donated by this act for specific 
objects to said states the number of acres in each heretofore donated by con- 
gress to said territories for similar objects. 

§ 20. That the sum of $20,000 or so much thereof as may be necessary, 18 
hereby appropriated, out of any money in the treasury not otherwise appro- 
priated, to each of said territories for defraying the expenses of the said 
conventions, except to Dakota for which the sum of $40,000 is so appropriated, 
$20,000 each for South Dakota and North Dakota, and for the payment of the 
members thereof, under the same rules and regulations and at the same rates 
as are now provided by law for the payment of the territorial legislatures. 
Any money hereby appropriated not necessary for such purpose shall be 
covered into the treasury of the United States. 

§ 21. That each of said states, when admitted as aforesaid, shall constitute 
one judicial district, the names thereof to be the same as the names of the 
states, respectively; and the circuit and district courts therefor shall be held 
at the capital of such state for the time being, and each of said districts shal}, 
for judicial purposes, until otherwise provided, be attached to the eighth 
judicial circuit, except Washington and Montana, which shall be attached to 
the ninth judicial circuit. There shall be appointed for each of said districts 
one district judge, one United States attorney and one United States marshal. 
The judge of each of said districts shall receive a yearly salary of three 
thousand five hundred dollars payable in four equal installments, on the 
first days of January, April, July and October of each year, and shall 
reside in the district. There shall be appointed clerks of said courts 
in each district, who shall keep their offices at the capital of said state. 
The regular terms of said courts shall be held in each district, at the 
place aforesaid on the first Monday in April and the first Monday in 
November of each year, and only one grand jury and one petit jury shall 
be summoned in both said circuit and district courts. The circuit and 
district courts for each of said districts and the judges thereof, respectively, 
shall possess the same powers and jurisdiction, and perform the same duties 
required to be performed by the other circuit and district courts and judges 
of the United States, and shall be governed by the same laws and regulations. 
The marshal, district attorney, and clerks of the circuit and district courts of 
each of said districts, and all other officers and persons performing duties in 
the administration of justice therein, shall severally possess the powers and 
perform the duties lawfully possessed and required to be performed by similar 
officers in other districts of the United States; and shall, for the services they 
may perform, receive the fees and compensation allowed by law to other 
similar officers and persons performing similar duties in the state of Nebraska. 

§ 22. That all cases of appeal or writ of error heretofore prosecuted and 
now pending in the supreme court of the United States upon any record from 
the supreme court of either of the territories mentioned in this act, or that 
may hereafter lawfully be prosecuted upon any record from either of said 
courts, may be heard and determined by said supreme court of the United 
States. And the mandate of execution or of further proceedings shall be 
directed by the supreme court of the United States to the circuit or district 
court hereby established within the state succeeding the territory from which 
such record is or may be pending, or to the supreme court of such state, as the 
nature of the case may require; provided, that the mandate of execution or of 
further proceedings shall, in cases arising in the territory of Dakota, be 
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directed by the supreme court of the United States to the circuit or district 
court of the district of South Dakota, or to the supreme court of the state of 
South Dakota, or to the circuit or district court of the district of North 
Dakota, or to the supreme court of the State of North Dakota, or to the 
supreme court of the territory of North Dakota, as the nature of the case may 
require. And each of the circuit, district and state courts, herein named, 
shall, respectively, be the successor of the supreme court of the territory, as 
to all such cases arising within the limits embraced within the jurisdiction 
of such courts respectively, with full power to proceed with the same, and 
award mesne or final process therein; and that from all judgments and decrees 
of the supreme court of either of the territories mentioned in this act, in any 
case arising within the limits of any of the proposed states prior to admission, 
the parties to such judgment shall have the same right to prosecute appeals 
and writs of error to the supreme court of the United States as they shall 
have had by law prior to the admission of said state into the union. 

§ 23. That in respect to all cases, proceedings, and matters now pending 
in the supreme or district courts of either of the territories mentioned in this 
act at the time of the admission into the union of either of the states 
mentioned in this act, and arising within the limits of any such state, whereof 
the circuit or district courts by this act established might have had jurisdic- 
tion under the laws of the United States had such courts existed at the time 
of the commencement of such cases, the said circuit and district courts, 
respectively, shall be the successors of said supreme and district courts of 
said territory; and in respect to all other cases, proceedings and matters 
pending in the supreme or district courts of any of the territories mentioned 
in this act at the time of the admission of such territory into the union, arising 
within the limits of said proposed state, the courts established by such state 
shall, respectively, be the successors of said supreme and district territorial 
courts; and all the files, records, indictments and proceedings relating to any 
such cases, shall be transferred to such circuit, district and state courts, 
respectively, and the same shall be proceeded with therein in due course of 
law; but no writ, action, indictment, cause or proceeding now pending, or 
that prior to the admission of any of the states mentioned in this act, shall be 
pending in any territorial court in any of the territories mentioned in this 
act, shall abate by the admission of any such state into the union, but the 
same shall be transferred and proceeded with, in the proper United States 
circuit, district or state court, as the case may be; provided, however, that in 
all civil actions, causes and proceedings, in which the United States is not a 
party, transfers shall not be made to the circuit and district courts of the 
United States except upon written request of one of the parties to such action 
or proceeding filed in the proper court; and in the absence of such request, 
such cases shall be proceeded with in the proper state courts. 

Miller v. Sunde, 1 N. D. 1, 44 N. W. 301; Gull River Lumber Co. v. School District, 
1 N. D. 408, 48 N. W. 427. 

§ 24. That the constitutional conventions may, by ordinance, provide for 
the election of officers for full state governments, including members of the 
legislatures and representatives in the fifty-first congress; but said state 
governments shall remain in abeyance until the states shall be admitted into 
the union, respectively, as provided in this act. In case the constitution cf 
any of said proposed states shall be ratified by the people, but not otherwise, 
the legislature thereof may assemble, organize and elect two senators of the 
United States; and the governor and secretary of state of such proposed state 
shall certify the election of the senators and representatives in the manner 
required by law; and when such state is admitted into the union, the senators 
and representatives shall be entitled to be admitted to seats in congress, and 
to all the rights and privileges of senators and representatives of other states 
in the congress of the United States; and the officers of the state governments 
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formed in pursuance of said constitutions, as provided by the constitutional 
conventions, shall proceed to exercise all the functions of such state officers; 
and all laws in force made by said territories, at the time of their admission 
into the union, shal] be in force in said states, except as modified or changed 
by this act, or by the constitutions of the states, respectively. 

§ 25. That all acts or parts of acts in conflict with the provisions of this 
act, whether passed by the legislatures of said territories or by congress, are 
hereby repealed. 


CONSTITUTION 


OF THE 


STATE OF NORTH DAKOTA 


[Adopted Oct. 1, 1889; yeas, 27,441; nays, 8,107.) 


We, the people of North Dakota, grateful to Almighty God for the blessings 
of civil and religious liberty, do ordain and establish this constitution. 


ARTICLE 1.— DECLARATION OF RIGHTS. 


§ 1. All men are by nature equally free and independent and have certain 
inalienable rights, among which are those of enjoying and defending life and 
liberty; acquiring, possessing and protecting property and reputation; and 
pursuing and obtaining safety and happiness. 

Primary election law must be reasonable, uniform in operation, and must bear with 
substantial equality upon all parties and candidates. State ex rel. Dorval v. Hamilton, 
20 N. D. 597, 129 N. W. 916. 

A law prohibiting sale of liquor not intoxicating or otherwise harmful, valid as an 
exercise of the police power. State v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A. 
(N.S.) 872, 124 N. W. 387. 


§ 2. All political power is inherent in the people. Government is insti- 
tuted for the protection, security and benefit of the people, and they have 


a right to alter or reform the same whenever the public good may require. 
Constitutions are means employed by sovereign a ae to limit powers of their agents. 
State ex rel. Miller v. Taylor, 22 N. D. 362, 183 N. W. 1046, 


§ 3. The state of North Dakota is an inseparable part of the American 
union, and the constitution of the United States is the supreme law of the land. 

§ 4. The free exercise and enjoyment of religious profession and worship, 
without discrimination or preference shall be forever guaranteed in this state, 
and no person shall be rendered incompetent to be a witness or juror on 
account of his opinion on matters of religious belief; but the liberty of 
conscience hereby secured shall not be so construed as to excuse acts of 
licentiousness, or justify practices inconsistent with the peace or safety of this 


state. 

Act making it unlawful to run or permit to be run theaters, etc., on Sunday, not in- 
valid as interference with religious liberty, being valid under police power. State ex rel. 
Temple v. Barnes, 22 N. D. 18, 37 L.R.A.(N.S.) 114, 132 N. W. 215, Ann. Cas. 1913E, 930. 

Constitutionality of statutes making witness incompetent because of religious belief, 
race, or previous condition, 92 Am. Dec. 473. 

§ 5. The privilege of the writ of habeas corpus shall not be suspended 
unless when in case of rebellion or invasion, the public safety may require. 

Extent and effect of suspension of writ. 45 L.R.A. 834. 

Continuance of constitutional guaranties during war or insurrection. 45 L.R.A.(N.S.) 
996. 

§ 6. All persons shall be bailable by sufficient sureties, unless for capital 
offenses when the proof is evident or the presumption great. Excessive bail 
shall not be required, nor excessive fines imposed, nor shall cruel or unusual 
punishments be inflicted. Witnesses shall not be unreasonably detained, nor 
be confined in any room where criminals are actually imprisoned. 

One charged with murder not entitled to bail as a strict legal right, where the proof 
of guilt is evident or presumption thereof great. State v. Hartzell, 13 N. D. 356, 100 
N. W. 745. : 
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A defendant has right to bail in a capital case, unless the proof of the commission of 
the offense, or the presumption thereof, is great. State ex rel. West v. Collins, 10 N. D. 
464, 88 N. W. 88, 12 Am. Crim. Rep. 41. ° 

Admission to bail after indictment for murder. 81 Am. Dec. 87. 

Bail in capital case as a matter of right. 39 L.R.A.(N.S.) 752. 

Deposit of vash in lieu of bail. 44 L.R.A.(N.S.) 1150. 

Validity of stututes and ordinances enhancing penalty when crime committed by habit- 
eriminals or prior offenders. 34 L.R.A. 398; 24 L.R.A.(N.S.) 432; 48 L.R.A. 
(N.S.) 204. 

7 Constitutional and statutory provisions as to cruel and unusual punishment. 35 
wR.A, 561. 
Detention of one as witness as false imprisonment. 39 L.R.A.(N.S.) 503. 


§ 7. The right of trial by jury shall be secured to all, and remain inviolate; 
but a jury in civil cases, in courts not of record, may consist of less than 
twelve men, as may be prescribed by law. 

Preserves right of trial by jury as it existed prior to the adoption of the constitution, 
and allows a reference where long account is involved. Smith v. Kunert, 17 N. D. 120, 
115 N. W. 76. 

Issues of fact in an equitable action to foreclose a mortgage are not triable before a 
jury as a matter of right. Avery Mfg. Co. v. Crumb. 14 N. D. 57, 103 N. W. 410. 

Gives prosecution right to change the place of trial when necessary to secure a fair 
and impartial trial. Barry v. Traux, 13 N. D. 131, 65 L.R.A. 762, 112 Am. St. Rep. 662, 
99 N. W. 769, 3 Ann. Cas. 191. 

Power of legislature to regulate or dispense with trial by jury. 48 Am. Dec. 185; 58 
Am. Dec. 791. 

Conditions and restrictions which may be imposed upon trial by jury by the legis- 
lature. 98 Am. St. Rep. 538. 

Question whether suit for statutory penalty is a civil or criminal prosecution as affect- 
ing right to jury. 27 L.R.A.(N.S.) 745. 

Ree upon plea of guilty to sentence accused without intervention of jury. 35 L.R.A. 
(N.S.) 1146. 

Effect of statutory declaration that murder committed by certain means, or while en- 
gaged in commission of felony, shall be murder in the first degree, upon right of jury 
to pass upon degree. 12 L.R.A.(N.S.) 935. 

estraint on freedom of child as deprivation of right to jury trial. 18 L.R.A.(N.S.) 
890. 

Validity of waiver of jury trial in criminal action. 11 L.R.A.(NS.) 1136. 

- Right to trial by jury in equitable cases on account of demand for damages. 15 

.R.A. 287. 

Right to jury for assessment of damages on default. 15 L.R.A. 614; 20 L.R.A.(N.S.) 1. 
Re of jury trial simply because matters in issue are complicated. 39 L.R.A. 
(N.S.) 45. 

Compulsory reference as affected by constitutional right to jury. 25 L.R.A. 67; 13 

L.R.A.(N.S.) 146. 
Civil service laws as violating constitutional right of trial by jury. 34 L.R.A. 
—(NS.) 482. 

Constitutionality of provision for separate trial of different issues in same case. 40 
L.R.A.(N.S.) 138. 

Right to jury in quo warranto proceedings. 24 L.R.A. 806; 24 L.R.A.(NS.) 639. 

Right to jury as affected by compulsory evidence against one’s self. 29 L.R.A. 819. 

Right of property owner to have amount of assessment for public improvement fixed 
by jury. 60 L.R.A, 236. 

Right to jury in proceedings for registration of land titles. 41 L.R.A(N.S.) 1044. 

Effect of provision that jury shall determine the law and the facts in libel cases. 33 
L.R.A.(N.S.) 207. 
co trial on appeal as satisfying the constitutional right to trial by jury. 15 

R.A. 441. 

Number and agreement of jurors necessary to verdict. 24 L.R.A. 272; 43 L.R.A. 34. 


§ 8. Until otherwise provided by law, no person shall, for a felony, be 
proceeded against criminally, otherwise than by indictment, except in cases 
arising in the land or naval forces, or in the militia when in actual service in 
time of war or public danger. In all other cases, offenses shall be prosecuted 
criminally by indictment or information. The legislative assembly may 
change, regulate or abolish the grand jury system. 

Prosecution may amend information in county to which trial removed by leave of court. 


where no new cffense charged. State v. Woods, 24 N. D. 156, 139 N. W. 321. 
Forbids prosecutions of militiamen for felonies oy court-martial except when in actual 
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service in time of war or public danger, until provided by statute. State ex rel. Poole v. 
Veake, 22 N. D. 457, 40 L.R.A.(NS.) 354, 135 N. W. 197. | 
§ 9. Every man may freely write, speak and publish his opinions on all 
subjects, being responsible for the abuse of that privilege. In all civil and 
eriminal trials for libel the truth may be given in evidence, and shall be a 
suificient defense when the matter is published with good motives and for 
justifiable ends; and the jury shall have the same power of giving a geueral 
verdict ag in other cases; and in all indictments or informations for libeis the 
jury shall have the right to determine the law and the facts under the direction 
of the court as in other cases. 
Merely vests in jury right to render general verdict in libel cases, and to determine law 
as in cases where general verdict is returned. State v. Tolley, 23 N. D. 284, 136 N. W. 784. 
mee a defense in criminal prosecution for libel. 21 L.R.A. 509; 31 L.R.A. 
8.) 132, 
Instigation of criminal libel as defense to prosecution. 30 L.R.A.(N.S.) 953. 
Province of judge and jury in prosecutions for libel. 13 Am. St. Rep. 625. 
Constitutional freedom of speech and of the press. 32 L.R.A. 829. 
Constitutional guaranty of freedom of speech or press as affecting civil service laws. 
84 L.R.A.(N.S.) 482. 
Prohibition against mailing of obscene and indecent publications. 24 L.R.A. 112. 


§ 10. The citizens have a right, in a peaceable manner, to assemble together 
for the common good, and to apply to those invested with the powers of 
government for the redress of grievances, or for other proper purposes, by 


petition, address or remonstrance. 
Legislature has power to require nomination to be made at primary elections by use 
of ballot, and may provide that such elections shall be conducted within organized political 
parties. State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 N. W. 76. 


§ 11. All laws of a general nature shall have a uniform operation. 

Chapter 285 of Laws of 1911, relating to Sunday theaters, is not special legislation. 

vase rel. Temple v. Barnes, 22 N. D. 18, 37 L.R.A.(N.S.) 114, 132 N. W. 215, Ann. Cas. 
: , 930. 

Act requiring county treasurer to transfer to city treasurer bridge funds collected 
from city property where bridge constructed in city, valid. State ex rel. Hagen v. Ander- 
son, 22 N. D. 65, 132 N. W. 433. , 

Act conferring upon boards of county commissioners of every county authority to 
enforce payment of taxes on unredeemed tax sale property, valid. Picton v. Cass County, 
13 N. D. 242, 100 N. W. 711, 3 Ann. Cas, 345. 

Act requiring registration and publication of internal revenue tax receipts, and apply- 
ing to all paying tax and having receipts, valid. State ex rel. Flaherty v. Hanson, 16 
N. D. 347, 113 N. W. 371. 

A general law assessing and taxing grain in elevators to the possessor, and providin 
for a lien as security for reimbursement, if not the owner, is valid. Minneapolis & N. 
Elevator Co. v. Traill County, 9 N. D. 213, 50 L.R.A. 266, 82 N. W. 727. 

A law regulating relocation of county seats must not arbitrarily classify counties. 
Edmonds v. Herbrandson, 2 N. D. 270, 14 L.R.A. 725, 50 N. W. 790. 

Law allowing unorganized school township containing a city of 800 inhabitants or 
more to organize distinct school township, void. Plummer v. Borsheim, 8 N. D. 565, 
80 N. W. 690. 

Provision in primary law that no nomination is made unless vote cast is at least 30 

er cent of total number cast for candidate for secretary of state at last general election, 
invalid. State ex rel. Dowal v. Hamilton, 20 N. D. 5932, 129 N. W. 916. 

Act giving to materialmen and laborers a lien upon buildings erected upon government 
lands held under the laws of United States valid. Powers Elevator Co. v. Pottner, 16 
N. D. 359, 113 N. W. 703. 

Laws of 1907, chap. 203, purporting to make every common carrier liable to any of its 
employees, valid. Majavis v. Great Northern R. Co., 121 Minn. 431, 141 N. W. 806. 


§ 12. The military shall be subordinate to the civil power. No standing 
army shall be maintained by this state in time of peace, and no soldiers shall, 
in time of peace, be quartered in any house without the consent of the owner; 
nor in time of war, except in the manner prescribed by law. 

§ 13. In criminal prosecutions in any court whatever, the party accused 
shall have the right to a speedy and public trial; to have the process of the 
eourt to compel the attendance of witnesses in his behalf; and to appear and 
defend in person and with counsel. No person shall be twice put in jeopardy 
for the same offense, nor be compelled in any criminal case to be a witness 
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against himself, nor be deprived of life, liberty or property without due 


process of law. 

Unconditional immunity from prosecution so as to compel witness to testify, not granted 
by act providing that testimony shall not be used against him. Re Beer, 17 N. D. 184, 
115 N. W. 672, 17 Ann. Cas. 126. 

Admission in evidence over objection, of public record of sales of liquor of a st, 
not erroneous as compelling him to be a witness against himself. State ex rel. McClory 
v. Donovan, 10 N. D. 203, 86 N. W. 709. 

Act makin sted internal revenue tax receipts prima facie evidence of violation of 
liquor law valid. State ex rel. Flaherty v. Hanson, 16 N. D. 347, 113 N. W. 371. 

A law prohibiting sale of liquor not intoxicating or otherwise harmful is valid as an 
exercise of the police power. State v. Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A. 
(N.S.) 872, 124 N. W. 387. 

Legislature may invest drainage boards with judicial powers to determine benefits after 
due notice and hearing. Soliah v. Cormack, 17 N. D. 393, 117 N. W. 125. 

Rate fixed by railroad commission on coal not invalid because if applied to all freight 
road would be operated at a loss, test-earning of fair profit on all interstate business. 
State ex rel. McCue v. Northern P. R. Co., 19 N. D. 45, 25 L.R.A.(N.S.) 1001, 120 N. W. 
869. 

Violation of the rights of accused for the court to instruct the jury to “ pay no atten- 
tion to any remarks or statements made by counsel.” State v. Gutterman, 20 N. D. 432, 
128 N. W. 307, Ann. Cas. 1912 C, 816. 

Right of defendant to public trial. 14 L.R.A. 809; 28 Am. St. Rep. 308. 

Right of court to exclude public from court room during criminal trial. 9 L.R.A.(N.8.) 
S77; 27 L.R.A.(N.S.) 487; 44 L.R.A.(N.S.) 583. 

Right to speedy trial. 41 Am. Dec. 604; 85 Am. &t. Rep. 187. 

Delay of prosecution as ground of discharge. 56 L.R.A. 513. 

Failure to demand trial as waiver of right to speedy trial. 44 L.R.A.(N.8.) 871. 

Necessity for presence of accused at trial. 28 Am. Dec. 629; 68 Am. Dec. 219. 

Presence of accused at view by jury. 42 L.R.A. 378. 

at time of making of dying declaration. 56 L.R.A. 453. 

Waiver of presence of one charged with misdemeanor at time of receiving verdict. 21 
B.R.A.(N.S.) 56. 

Right of accused to waive his presence at time of receiving verdict upon trial for 
felony. 14 L.R.A.(N.S.) 603; 32 L.R.A.(N.S.) 306. 

Power to regulate or restrict right of defendant in criminal cases to compulsory 
process to procure attendance of witnesses in his behalf. 8 L.R.A.(N.S.) 509. 

Constitutional mene of an accused to be confronted by the witnesses, and what is an 
invasion of that right. 129 Am. St. Rep. 23. 

Admissibility of testimony given on preliminary examination as affected by right of 
accused to be confronted with witnesses against him. 25 L.R.A.(N.S.) 868. 

Former acquittal or conviction as a defense. 11 Am. St. Rep. 228. 

Waiver and estoppel of defendant to plead former jeopardy. 135 Am. St. Rep. 70. 

Former jeopardy in retrial for substantive offense after setting aside verdict for 
attempt. 44 L.R.A.(N.S.) 1047. 

Question whether suit for statutory penalty is a civil or criminal prosecution as 
affecting former jespardy. 27 L.R.A.(N.S.) 752. 

Trial under erroneous theory as to crime charged as former jeopardy. 24 L.R.A.(N.S.) 
481. 

Acquittal of crime as a bar to a subsequent prosecution of defendant for perjury com- 
mitted on the former trial. 39 L.R.A.(N.S.) 385. 

Conviction under municipal ordinance as bar to prosecution under state statutes, and 
vice versa. 17 L.R.A.(N.S.) 69. 

Conviction or acquittal of marital offense as bar to a subsequent prosecution. 40 
L.R.A.(N.S.) 615. 

Does impaneling jury and proceeding with the trial, without arraigning defendant, 
place him in jeopardy? 27 L.R.A.(N.S.) 137. 

Does jeopardy attach where trial is begun with unsworn jury? 40 L.R.A.(N.S.) 1213. 

Trial of insane person as former jeopardy. 35 LRA. (NS) 470. 

Right to have claim of former jeopardy determined in habeas corpus proceeding. 15 
L.R.A.(N.S.) 227. 

Identity of offenses in plea of former jeopardy, 92 Am. St. Rep. 89. 

Conviction or acquittal of offenses as a bar to prosecution for fomicide in commis3ion 
of the offense. 63 L.R.A. 405. 

Conviction on charge of assault as bar to subsequent prosecution for homicide follow- 
ing death of victim. 14 L.R.A.(N.S.) 209. 

Acquittal of larceny as bar to prosecution for forgery in same transaction. 4 L.R.A. 
(N.S.) 402. 

Conviction or acquittal of sale of liquor as var to prosecution for sales made prior to 
first indictment. 45 L.R.A.(N.S.) 977. 

Former jeopardy when trial is stopped for purpose of provecution of higher or different 
offense. 44 L.R.A.(N.S.) 617. _ 
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Former jeopardy in retrial on higher charge after setting aside verdict for lower 
charge. 5 L.R.A.(N.S.) 571; 22 L.R.A.(N.S.) 959; 4 Am. St. Rep. 117. 

Effect of conviction of lower degree in prosecution for homicide as acquittal of higher 
degree. 21 L.R.A.(N.S.) 20. 
ee jeopardy by reason of the discharge of the jury in the prisoner’s absence. 44 

‘ 4. 

Effect of discharge of jury upon the discovery of prejudice, disqualification, or mis- 
conduct of one or more of their number, to sustain a plea of former jeopardy. 14 
L.R.A.(N.8.) 548. 

Effect of second indictment or information for same offense after accused is entitled 
to discharge for want of prosecution under first. 11 L.R.A.(N.S.) 257. 

Whether appeal by state after acquittal may be authorized without violating the pro- 
hibitions against placing the accused twice in jeopardy. 28 Am. St. Rep. 213. 

Constitutional guaranty against self-incrimination; equivalent exemption to witness. 
1 L.R.A.(N.S.) 167. 

Self-incrimination by experiment in A icbagr i of jury. 15 L.R.A. 223. 

Merely demanding that accused produce incriminating document as violation of his 
privilege. 35 L.R.A.(N.S.) 1171. 

Phe aia evidence furnished by defendant acting under compulsion. 32 L.R.A. 

5.) 772. 

Admissibility of schedules filed in Federal bankruptcy proceedings, in prosecution of 
bankrupt for concealment of property. 18 L.R.A.(N.S.) 1194. 

Use in criminal proceeding of books which one has been required to produce in 
another proceeding. 47 L.R.A.(N.8S.) 263. 

May records of sales of liquor which a druggist is required by law to keep be used as 
evidence against him in a criminal prosecution? 25 L.R.A.(N.S.) 818. 

Conclusiveness of witness’s statement that the answer to questions against which he 
pleads his privilege would tend to criminate him. 24 LRA.(NS.) 165. 

Necessity of claiming constitutional protection against being compelled to give incrim- 
inating evidence. 4 L.R.A.(N.S.) 1144. 

Admissibility against accused of documents or things taken from him. 59 L.R.A. 465; 
8 L.R.A.(N.S.) 762; 34 L.R.A.(N.S.) 58. 

Right to compel accused to exhibit himself for identification. 28 L.R.A. 699. 

Power to require one who has caused injury to identify himself. 40 L.R.A.(N.S.) 622. 
: Compelling an accused to perform acts or submit his person to inspection. 94 Am. 

t. Rep. 336. 

Compelling accused to submit to physical examination. 68 Am. St. Rep. 251. 

Due process of law, what is. 24 Am. Dec. 538; 20 Am. St. Rep. 554. 

Argument of counsel, limitations upon the right of. 46 Am. St. Rep. 23; 25 L.R.A. 
(N.S.) 1027; 42 L.R.A.(N.S.) 209. 

Validity of sentences differing from those allowed by law. 55 Am. St. Rep. 264. 


§ 14. Private property shall not be taken or damaged for public use 
without just compensation having been first made to, or paid into court for the 
owner, and no right of way shall be appropriated to the use of any corporation, 
other than municipal, until full compensation therefor be first made in money 
or ascertained and paid into court for the owner, irrespective of any benefit 
from any improvement proposed by such corporation, which compensation 
shall be ascertained by a jury, unless a jury be waived. 


Requires payment of just compensation in money to property owner or into court. 
Martin v. Tyler, 4 N. D. 278, 25 L.R.A. 838, 60 N. W. 392. 

The owner of property condemned for public use is entitled to costs incurred as part of 
his compensation. Petersburg School Dist. v. Peterson, 14 N. D. 344, 103 N. W. 756. 

Legislature may provide for condemnation of land for public use and may prescribe 
Tules of evidence as presumption of dedication by lapse of time. Burleigh County v. 
Rhud, 23 N. D. 362, 136 N. W. 1082. 

Right to assert unconstitutionality of a statute in force prior to the adoption of the 
constitution waived by apa aor in proceedings. Minneapolis, St. P. & 8. Ste. M. R. 
Co. v. Nester, 3 N. D. 480, 57 N. W. 510. 

Railroad not entitled to damages for structural changes when ged condemns part of 
right of way for street. Grafton v. St. Paul, M. & M. R. Co., 16 N. D. 313, 22 L.R.A, 
(N.S.) 1, 113 N. W. 598, 15 Ann. Cas. 10. 

Public use, taking property for, what is a. 16 Am. St. Rep. 610. 

Public use, power of the legislature to determine what is a. 88 Am. St. Rep. 926. 

Public use, power to regulate charges. 62 Am. St. Rep. 290. 

Public use, taking property for, without compensation by municipal corporation. 84 
Am. St. Rep. 924. 

Are counties within constitutional provision requiring ‘“ municipal and other corpora- 
tions ” to make just compensation for property injured by public work. 18 L.R.A.(N.S.) 
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Eelf-exeeuting effect of constitutional provision that private property shall not be 
taken or damaged for public use without compensation. 16 L.R.A. 283. 

Right to take private pepe for public use without compensation on the theory that 
it arp arcane toa ro RAINS, 1029. 

istinction between ing or damagi ro and consequential injuries. 47 
L.R.A.(N.8.) 462. re noe: Deere “ 

What constitutes a “taking.” 18 L.R.A. 166. 

What is a “damaging.” 36 L.R.A.(N.8.) 1194; 109 Am. St. Rep. 904. 

Taking or damagin po by discharging sewers into waters. 48 L.R.A. 698. 
ae pipe throug as a taking for which compensation must be made. 24 L.R.A. 

-) 230. 

Injury to riparian property by deflection of water by structure erected under statutory 
authority as a taking. 38 L.R.A.(N.S.) 1040. 

Right under constitutional provision against “ damaging ” private property for public 
use without compensation, to compensation for con dential damages to property, no 
pert of which is taken, from smoke, noise, dust, etc., incident to ordinary operation of 
Yailroads. 17 L.R.A.(N.S.) 1054; 40 L-R.A.(N.S.) 48. 

Removal of lateral support as constituting damage or injury within meaning of con- 
stitutional provision inst taking, damaging or injuring property for public use with- 
out compensation. 68 L.R.A. 699; 5 L.R.A.(N.S.) 1086. 

Railroad in street as a taking of property. 14 L.R.A. 382. 

Cutting off access to a highway as a taking or injury. 15 L.R.A.(N.S.) 49. 

Grading of street as a “ damaging” of property. 30 Am. St. Rep. 837. 

Liability of municipality for injury to abutting property from bringing street to the 
grade established in the trset instance, under constitutional provision against “ damag- 
na private property for public use without compensation. 7 L.R.A.(N.S.) 108. 

unicipal liability for injury to abutting property from changing street grade under 
constitutional provision against “damaging” private property for public use without 
compensation. 36 L.R.A.(N.S.) 1194. 

Right of landowner to damages for obstruction of street or highway by railroad not 
adjacent to his property. 46 L.R.A.(N.S.) 615. 

Necessity of making compensation on laying out street across railroad property. 24 
L.R.A.(N.S.) 1226. 

Right of railroad company to compensation for the crossing of its track, where it in- 
tersects a street or highway, by an dlectete road. .29 L.R.A. 485; 13 L.R.A.(N.S.) 916. 

Power to authorize construction of telegraph or telephone line along railroad right of 
way, without compensation to railroad company. 29 L.R.A.(N.S.) 703. 

Government’s right to divert water from nontidal stream without compensation to 
riparian owner. 37 L.R.A.(N.S.) 307. 

Right of riparian owner to compensation for damages to his property by construction, 
ease legislative authority, of dams or booms for floating or storing logs. 22 L.R.A. 

N. -) 641, 

Right to compensation for appropriation of land for drain or sewer. 60 L.R.A. 199. 

Right to obstruct or destroy wharf rights in navigable waters for public purposes, 
without compensation. 34 L.R.A.(N.S.) 423. 

Right of property owner to compensation for interference with light or air by railroad 
structure on company’s own property. 20 L.R.A.(N.S.) 1061. 

Right of landowner to damages for obstruction of street or highway by railroad not 
adjacent to his property. 9 L.R.A.(NS.) 496. ' 

Right of abutting owner to damages for special injuries where street railway is not 
‘considered an additional burden. 25 L.R.A.(N.S.) 1265. 

Right of abutting owner to compensation where street railway is located on the side, 
rather than in the center, of the street. 25 L.R.A.(N.S.) 1273. 

§ 15. No person shall be imprisoned for debt unless upon refusal to deliver 
up his estate for the benefit of his creditors, in such manner as shall be 
prescribed by law; or in cases of tort; or where there is strong presumption 
of fraud. 

Constitutionality of imprisonment for debt. 34 L.R.A. 634. 

——of statute providing for imprisonment for breach of contract of labor or rental. 
21 L.R.A.(NS.) 242. , 

——of statute providing for imprisonment for beating board bill 21 L.R.A.(N.S.) 259. 

What statutes violate prohibitions against imprisonment for debt. 37 Am. St. Rep. 758. 

§ 16. No bill of attainder, ex post facto law, or law impairing the obliga- 
tions of contracts shall ever be passed. 

Ex post facto laws, what are and when valid. 37 Am. St. Rep. 582. 

Statute affecting challenges to the jury as ex post facto. 31 L.R.A.(N.S.) 820. 

Constitutionality of statute providing for increased punishment because of prior con- 
viction. 34 L.R.A. 399. 

Impairment of contract obligation by application to existing judgments of statute abol- 
ishing or diminishing exemptions. 25 L.R.A.(N.S.) 189. 
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ad eeebrill to existing contracts of statute avoiding contractual stipulations limiting 
time for action. 38 L.R.A.(NS.) 1016. . 

Privilege of using streets as a contract. 50 L.R.A. 142. 

Contract as to extent of street railway company’s liability for paving assessment. 46 
L.R.A. 203. 

Police regulation of electric companies. 31 L. R. A. 804. 

Power of Serie Are to aN laying an additional track under a franchise to lay 
double tracks. 36 L.R.A.(N.S.) 850. 

Change of law as to effect of tax certificates aa evidence of title. 4 L.R.A.(N.S.) 1074. 

Constitutionality of succession tax. 33 L.R.A.(N.S.) 592. 

Impairment of third person’s rights on legalizing invalid private contract. 22 L.R.A. 
385. 

Contract exemptions against power of legislature to fix tolls, rates or price. 33 L.R.A. 
186. 

Statute limiting hours of labor. 65 L.R.A. 42. 

Effect of legislation limiting cost of new insurance on existing contracts with agents. 
19 L.R.A.(N.S.) 946. 

Right under reserved power to amend or repeal charter of corporation to change the 
rights of stockholders as to voting the stock. 22 L.R.A.(NS.) 420. 

Statutes requiring railroad company to fence tracks and build cattle guards. 31 L.R.A. 
(N.S.) 866. 

Validity of act changing remedy to enforce stockholder’s liability. 3 L.R.A.(N.S.) 954; 
83 L.R.A.(N.S.) 909. 

Change of remedy of creditor of corporation against stockholder. 1 L.R.A.(N.S.) 1171. 

Effect of change of judicial decision to impair the obligation of a contract. 16 L.R.A. 
646; 5 L.R.A.(N.S.) 860; 23 L.R.A.(N.S.) 500. 

§ 17. Neither slavery nor involuntary servitude, unless for the punishment 
of crime, shall ever be tolerated in this state. 

First legislature, convened to elect senators, had authority to pass laws. State ex rel. 
Larabee v. Barnes, 3 N. D. 319, 55 N. W. 883. 

§ 18. The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be violated; 
and no warrant shall issue but upon probable cause, supported by oath or 
affirmation, particularly describing the place to be searched and the persons 
and things to be seized. 

Confers no right to a preliminary examination in a criminal case. State v. Gottlieb, 
21 N. D. 179, 129 N. W. 460. 

No issuance of warrant of arrest without probable cause in bastardy proceedings, where 
issued after filing of a verified complaint. State v. McKnight, 7 N. D. 444, 75 N. W. 790. 

Description of premises in search warrant as a certain lot in a certain block sufficient 
where only one building thereon. State v. Markuson, 7 N. D. 155, 73 N. W. 82. 

Search of premises of private persons. 101 Am. St. Rep. 328. 

Searches and seizures, what deemed unreasonable offense. 32 Am. St. Rep. 643. 
P Gambling device as property within constitutional protection against. 123 L.R.A.(N.S8.) 
94 


Right of officer, in executing criminal process, to take possession of evidentiary arti- 
cles. 18 L.R.A.(N.S.) 253. 


Admissibility in evidence against accused of articles obtained by search. 59 L.R.A. 
466. 


ice what extent may premises be damaged in executing search warrant. 22 L.R.A. 
SS.) 819. 


Malicious prosecution for wrongful search of premises. 39 L.R.A.(N.S.) 205. 


Right to compel public employee to submit to physical examination to determine fit- 
ness. 33 L.R.A.(N.S.) 259. 


Constitutionality of statute authorizing seizure of animals by humane officers. 15 
L.R.A.(N.S.) 554. 


§ 19. Treason against the state shall consist only in levying war against 
it, adhering to its enemies or giving them aid and comfort. No person shall 
be convicted of treason unless on the evidence of two witnesses to the same 
overt act, or confession in open court. 

Treason; criminal responsibility of corporation for. 2 B. R. C. 253. 

—crimina] liability of children for. 36 L.R.A, 208. 

——evidence of other crimes in prosecution for. 62 L.R.A. 325. 
proof of corpus delicti in prosecution for. 68 L.R.A. 56. 

§ 20. No special privileges or immunities shall ever be granted which may 
not be altered, revoked or repealed by the legislative assembly; nor shall any 
eitizen or class of citizens be granted privileges or immunities which upon the 
same terms shall not be granted to all citizens. 
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Legislative classification provided as basis for distinctive or specie! operation of 
law, must be natural, not artificial. State ex rel. Dorval v. Hamilton, 20 N. D. 597, 
129 N. W. 916. 

Statute authorizing boards of county commissioners to grant exclusive ferry fran- 
chises for a term of years to highest bidders valid. Patterson v. Wollmann, 5 N. D. 608, 
33 L.R.A. 536, 67 N. W. 1040. 

Act requiring county treasurer to transfer bridge funds collected from city property 
to city treasurer where bridge constructed in city, valid. State ex rel. Hagen v. Ander- 
son, 22 N. D. 65, 132 N. W. 433. 

Laws of 1907, chap. 203, p omnk to make every common carrier liable to any of its 
employees, valid. Majavis v. Great N. R. Co., 121 Minn. 431, 141 N. W. 806. 

hapter 285 of Laws of 1911, relating to Sunday theaters, is not special legislation. 
State ex rel. Temple v. Barnes, 22 N. D. 18, 37 L.R.A.(N.S.) 114, 132 N. W. 215, Ann. 
Cas. 1913 E. 930. 

Equal privileges and immunities. 14 L.R.A. 579; 34 L.R.A.(N.S.) 481. 

Constitutionality of statutes making railroad companies absolutely liable for damage 
to stock irrespective of negligence. 35 L.R.A.(N.S.) 1018. 


§ 21. The provisions of this constitution are mandatory and prohibitory 


unless, by express words, they are declared to be otherwise. 
Section 109 of constitution is not mandatory, but merely permissive. Kermott v. 
Bagley, 19 N. D. 347, 124 N. W. 397. 


§ 22. All courts shall be open, and every man for any injury done him in 
his lands, goods, person or reputation shall have remedy by due process of law, 
and right and justice administered without sale, denial or delay. Suits may 
be brought against the state in such manner, in such courts, and in such cases, 
as the legislative assembly may, by !aw, direct. 

§ 23. Every citizen of this state shall be free to obtain employment 
wherever possible, and any person, corporation, or agent thereof, maliciously 
interfering or hindering in any way, any citizen from obtaining or enjoying 
employment already obtained, from any other corporation or person, shall be 
deemed guilty of a misdemeanor. 

§ 24. To guard against transgressions of the high powers which we have 
delegated, we declare that everything in this article is excepted out of the 
general powers of government and shall forever remain inviolate. 


ARTICLE 2.— THe LEGISLATIVE DEPARTMENT. 


§ 25. The legislative power shall be vested in a senate and house of 


representatives. 
Act not invalid which authorizes the board of drain commissioners to make assess- 
ments for local improvements. Soliah v. Cormack, 17 N. D. 393, 117 N. W. 425. 


§ 26. The senate shall be composed of not less than thirty nor more than 
fifty members. 


Senate must be composed at all times of two classes of senators, as nearly equal in 
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 629, 127 N. W. 834. 


§ 27. Senators shall be elected for the term of four years, except as 


hereinafter provided. 
Governing principle that there be two classes of senators, as equal in number as 
possible, expiration of terms being based upon original classification in 1891. State 
ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 


§ 28. No person shall be a senator who is not a qualified elector in the 
district in which he may be chosen, and who shall not have attained the age 
of twenty-five years, and have been a resident of the state or territory for two 
years next preceding his election. 

Qualified electors are male persons only, possessing other qualifications enumerated 
in section 121 of constitution. Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 224. 

§ 29. The legislative assembly shall fix the number of senators, and divide 
the state into as many senatorial districts as there are senators, which districts 
as nearly as may be, shall be equal to each other in the number of inhabitants 
entitled to representation. Each district shall be entitled to one senator and 
no more, and shall be composed of compact and contiguous territory; and no 
portion of any county shall be attached to any other county, or part thereof, 
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so as to form a district. The districts as thus ascertained and determined 


shall continue until changed by law. 
Governing principle that there be two classes of senators, as equal in number as pos- 
sible, expiration of terms being based upon original classification in 1891. State ex rel. 
Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 


§ 30. The senatorial districts shall be numbered consecutively from one 
upwards, according to the number of districts prescribed, and the senators 
shall be divided into two classes. Those elected in the districts designated 
by even numbers shall constitute one elass, and those elected in districts 
designated by odd numbers shall constitute the other class. The senators of 
one class elected in the year 1890 shall hold their office for two years, those 
of the other class shall hold their office four years, and the determination of 
the two classes shall be by lot, so that one-half of the senators, as nearly as 


practicable, may be elected biennially. 
Governing principle that there be two classes of senators, as equal in number as 
possible, expiration of terms being based upon original classification in 1891. State 
ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 


§ 31. The senate, at the beginning and close of each regular session, and 
at such other times as may be necessary, shall elect one of its members 
president pro tempore, who may take the place of the lieutenant governor 
under rules prescribed by law. 

§ 32. The house of representatives shall be composed of not less than sixty, 
nor more than one hundred and forty members. 

§ 33. Representatives shall be elected for the term of two years. 

§ 34. No person shall be a representative who is not a qualified elector in 
the district from which he may be chosen, and who shall not have attained the 
age of twenty-one years, and have been a resident of the state or territory for 


two years next preceding his election. 
Qualified electors are male persons only, possessing other qualifications enumerated 
in section 121 of constitution. Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 224. 
Members of state legislature as public officers. 17 L.R.A. 247. — 
Right of women to legislative office. 38 L.R.A. 210. 


§ 35. The members of the house of representatives shall be apportioned to 
and elected at large from each senatorial district. The legislative assembly 
shall, in the year 1895, and every tenth year, cause an enumeration to be made 
of all the inhabitants of this state, and shall at its first regular session after 
each enumeration, and also after each federal census, proceed to fix by law 
the number of senators, which shall constitute the senate of North Dakota, 
and the number of representatives which shall constitute the house of 
representatives of North Dakota, within the limits prescribed by this constitu- 
tion and at the same session shall proceed to reapportion the state into 
senatorial districts, as prescribed by this constitution, and to fix the number 
of members of the house of representatives to be elected from the several 
senatorial districts; provided, that the legislative assembly may at any 
regular session, redistrict the state into senatorial districts, and apportion 


the senators and representatives respectively. 

Governing principle that there be two classes of senators, as equal in number as pos- 
sible, expiration of terms being based upon original classification in 1891. State ex rel. 
Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 

Election districts; validity of apportionment. 15 L.R.A. 561. 

interference with, by annexation of property to municipality. 27 L.R.A. 744. 
——effect of laches in questioning unconstitutional apportionment of. 10 L.R.A.(NS.) 
1184. 


§ 36. The house of representatives shall elect one of its members as 
speaker. 

§ 37. No judge or clerk of any court, secretary of state, attorney general, 
register of deeds, sheriff or person holding any office of profit under this state, 
except in the militia or the office of attorney at law, notary public or justice of 
the peace, and no person holding any office of profit or honor under any 
foreign government, or under the government of the United States, except 
postmasters whose annual compensation does not exceed the sum of three 
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hundred dollars, shall hold any office in either branch of the legislative 
assembly or become a member thereof. 

§ 38. No member of the legislative assembly, expelled for corruption, and 
no person convicted of bribery, perjury or other infamous crime, shall be 
eligible to the legislative assembly, or to any office in either branch thereof. 

39. No member of the legislative assembly shall, during the term for 
which he was elected, be appointed or elected to any civil office in this state, 
which shall have been created, or the emoluments of which shall have been 
increased, during the term for which he was elected; nor shall any member 
receive any civil appointment from the governor, or governor and senate, 
during the term for which he shall have been elected. 

§ 40. If any person elected to either house of the legislative assembly shall 
offer or promise to give his vote or influence, in favor of, or against any 
measures or proposition pending or proposed to be introduced into the 
legislative assembly, in consideration, or upon conditions, that any other 
person elected to the same legislative assembly will give, or will promise or 
assent to give, his vote or influence in favor of or against any other measure 
or proposition, pending or proposed to be introduced into such legislative 
assembly, the person making such offer or promise shall be deemed guilty of 
solicitation of bribery. If any member of the legislative assembly shall give 
his vote or influence for or against any measure or proposition, pending or 
proposed to be introduced into such legislative assembly, or offer, promise or 
assent so to do upon condition that any other member will give, promise or 
assent to give his vote or influence in favor of or against any other such 
measure or proposition pending or proposed to be introduced into such 
legislative assembly, or in consideration that any other member hath given 
his vote or influence, for or against any other measure or proposition in such 
legislative assembly, he shall be deemed guilty of bribery. And any person 
member of the legislative assembly or person elected thereto, who shall be 
guilty of either such offenses, shall be expelled, and shall not thereafter be 
eligible to the legislative assembly, and, on the conviction thereof in the civil 
courts, shall be liable to such further penalty as may be prescribed by law. 

§ 41. The term of service of the members of the legislative assembly shall 


begin on the first Tuesday in January, next after their election. 
Applies only to legislatures subsequent to the first, elected in the regular manner, 
and at regular time. State ex rel. Larabee v. Barnes, 3 N. D. 319, 55 N. W. 883. 


§ 42. The members of the legislative assembly shall in all cases except 
treason, felony and breach of the peace, be privileged from arrest during their 
attendance at the sessions of their respective houses, and in going to or 
returning from the same. For words used in any speech or debate in either 


house, they shall not be questioned in any other place. 
Privileges of members as to service of process. 23 L.R.A. 632. 


§ 43. Any member who has a personal or private interest in any measure 
or bill proposed or pending before the legislative assembly, shall disclose the 
fact to the house of which he is a member, and shall not vote thereon without 
the consent of the house. 

§ 44. The governor shall issue writs of election to fill such vacancies as 
may occur in either house of the legislative assembly. 

§ 45. Each member of the legislative assembly shall receive as a compensa- 
tion for his services for each session, five dollars per day, and ten eents for 
every mile of necessary travel in going to and returning from the place of the 
meeting of the legislative assembly on the most usual route. 

§ 46. A majority of the members of each house shall constitute a quorum, 
but a smaller number may adjourn from day to day, and may compel the 
attendance of absent members, in such a manner, and under such a penalty, 
as may be prescribed by law. 

§ 47. Each house shall be the judge of the election returns and qualifications 
of its own members. 
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Direction by court that county auditor~ put names of -candidites: for ‘setfator on 
primary election ballot, not infringement on right of senate to judge of qualifications 
of its members. State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 

§ 48. Each house shall have the power to determine the rules of proceeding, 
and punish its members or other persons for contempt or disorderly behavior 
in its presence; to protect its members against violence or offers of bribes or 
private solicitation, and with the concurrence of two-thirds to expel a 
member; and shall have all other powers necessary and usual in the legislative 
essembly of a free state. But no imprisonment by either house shall continue 
beyond thirty days. Punishment for contempt or disorderly behavior shall 
not bar a criminal prosecution for the same offense. 

Implied restrictions on the power of. 17 L.R.A. 838. 

Exception in constitutional prohibition as limitation upon legislative power. 36 L.R.A. 
eee oe state legislatures with respect to naturalization. 20 L.R.A. 761. 

Power of legislature, or branch thereof, to appoint a committee to sit after close of 
session. 10 L.R.A.(N.S.) 172. ‘ 

§ 49. Each house shall keep a journal of its proceedings, and the yeas and 
nays on any question shall be taken and entered on the journal at the request 
of one-sixth of those present. 

§ 50. The sessions of each house and of the committee of the whole shall 
be open unless the business is such as ought to be kept secret. 

§ 51. Neither house shall, without the consent of the other, adjourn for 
more than three days nor to any other place than that in which the two houses 
shall be sitting, except in case of epidemic, pestilence or other great danger. 

§ 52. The senate and house of representatives jointly shall be designated 
as the Legislative Assembly of the State of North Dakota. 

§ 53. The legislative assembly shall meet at the seat of government at 
twelve o’clock noon on the first Tuesday after the first Monday in January, in 
the year next following the election of the members thereof. 

Applies only to legislatures subsequent to the first, elected in the regular manner 
and at the regular time. State ex rel. Larabee v. Barnes, 3 N. D. 319, 55 N. W. 883. 

§ 54. In all elections to be made by the legislative assembly, or either 
house thereof, the members shall vote viva voce, and their votes shall be 
entered in the journal. 

§ 55. The sessions of the legislative assembly shall be biennial, except as 
otherwise provided in this constitution. 

§ 56. No regular session of the legislative assembly shall exceed sixty days, 
except in case of impeachment, but the first session of the legislative assembly 
may continue for a period of one hundred and twenty days. 

§ 57. Any bill may originate in either house of the legislative assembly, 
and a bill passed by one house may be amended by the other. 

§ 58. No law shall be passed, except by a bill adopted by both houses, and 
no bill shall be so altered and amended on its passage through either house as 
to change its original purpose. 

§ 59. The enacting clause of every law shall be as follows: ‘‘ Be it Enacted 
by the Legislative Assembly of the State of North Dakota.’’ 

§ 60. No hill for the appropriation of money, except for the expenses of 
the government, shall be introduced after the fortieth day of: the session, 
except by unanimous consent of the house in which it is sought to be 
introduced. 

§ 61. No bill shall embrace more than one subject, which shall be expressed 
in its title, but a bill which violates this provision shall be invalidated thereby 
only as to so much thereof as shall not be so expressed. 

Complied with where number of act or section to be amended given in title of amend- 
atory act and subject-matter of amendment germane to subject of original act and within 
title. School Dist. v. King, 20 N. D. 614, 127 N. W. 515. 

Complied with where subject-matter of amendment is germane to subject of act of 


which amended section is a part and is within title of original act. State v. Fargo 
Bottling Works Co., 19 N. D. 396, 26 L.R.A.(N.S.) 872, 124 N. W. 387. 
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An act, the body of which is broader than its title, must be annulled so far as it 
transcends its title. Divet v. Richland County, 8 N. D. 65, 76 N. W. 993. 

An act, which in its body embraces but a single subject, is not invalidated by fact that 
title expresses plurality of subjects. Eaton v. Guarantee Co. 11 N. D. 79, 88 N. W. 
1029. 

Section 1807 of Rev. Codes is part of the Political Code, which was adopted as a whole, 
and is valid. Tribune Printing & Binding Co. v. Barnes, 7 N. D. 591, 75 N. W. 904. 

A statute entitled “An act to amend section 10 of chapter 38, Laws of 1887, being 
section 545 of the Compiled Laws,” is valid where the amendment is germane to the 
subject of the original section. Steele County v. Erskine, 98 Fed. 215, 39 C. C. A. 173. 

Section 155 of Laws of 1905, relating to limitations as to future assessments, is not 
violative of this section. McKone v. Fargo, 24 N. D. 53, 138 N. W. 967. 

Provision in law that Ictting of premises knowing they will be used as common 
nuisance or otherwise permitting such use not broader than title concerning letting of 
building knowingly for such purposes. State v. McGillic, 25 N. D. 27, 141 N. W. 82. 

Act permitting recovery of money paid at invalid tax sales germane to matter of col- 
lection of taxes on land by means of sale. Sherwood v. Barnes County, 22 N. D. 310, 
134 N. W. 38; Paine v. Dickey County, 8 N. D. 581, 80 N. W. 770. 

Title of act creating office and prescribing duties of state board of auditors does not 
express subject of security of state funds. State ex rel. Standish v. Nomland, 3 N. D. 
427, 44 Am. St. Rep. 572, 57 N. W. 85. 

Provision of act for election of first judge germane to title defining boundaries of 
judicial districts and providing terms of court. State ex rel. Erickson v. Burr, 16 N. D. 
581, 113 N. E. 705. 

Provision that list of names of voters at primary take place of first registration and 
that notice be given only of date of second day of registration not germane to title relat- 
ing only to nomination. Fitzmaurice v. Willis, 20 N. D. 372, 127 N. W. 95. 

Provision for length of term of officers of state militia germane to purpose of title 
eee that appointments to national guard be made from officers of field and line. 

tate ex rel. Poole v. Peake, 18 N. D. 101, 120 N. W. 47. 

An act permitting sale of intoxicating liquor for certain purposes, and prohibiting it 
for others, under regulation, only one subject — regulation of liquor traffic. State v. 
Haas, 2 N. D. 202, 50 N. W. 254. 

Provisions of act giving lien to materialmen and laborers germane to title “ regulating 
filing and foreclosure of mechanics’ liens.” Powers Elevator Co. v. Pottner, 16 N. D. 
359, 113 N. W. 703. 

Provision in body of act for return of weighmaster’s certificate to local elevator agents 
for posting germane to title providing for a return to local agents. State v. Minneapolis 
& N. Elevator Co., 17 N. D. 23, 138 Am. St. Rep. 691, 114 N. W. 482. 

Bastardy law germane to title of criminal code, as proceedings are quasi-criminal. 
State v. Brandner, 21 N. D. 310, 130 N. W. 941. 

Act containing provisions simply in furtherance of object of providing homes for 
orphans contains only one subject. State ex rel. Kol v. North Dakota Children’s Home 
Soc., 10 N. D. 493, 88 N. W. 273. 

Effect of provisions requiring statute to embrace but one subject which shall be 
expressed in the title. 61 Am. Dec. 337; 64 Am. St. Rep. 70; 79 Am. St. Rep. 456. 

Sufficiency of title of statute embodying a code or compilation of laws. 55 L.R.A. 836. 

Validity of statute or ordinance authorizing a levying of taxes, incurring of indebted- 
ness, or the appropriation of money, for two or more purposes. 14 L.R.A.(N.S.) 519. 

Sufficiency of title of civil service laws. 34 L.R.A.(N.S.) 483. 

Sufficiency of title of primary election laws. 22 L.R.A.(N.S.) 1137; 41 L.R.A.(N.S.) 
133. 


_§ 62. The general appropriation bill shall embrace nothing but appropria- 
tions for the expenses of the executive, legislative and judicial departments of 
the state, interest on the public debt, and for public schools. All other 


appropriations shall be made by separate bills, each embracing but one subject. 
Last sentence requires a specific appropriation for each subject other than those 
senae in general appropriation bill. State ex rel. McDonald v. Holmes, 19 N. D. 286, 

123 N. W. 884. 


§ 63. Every bill shall be read three several times, but the first and second 
readings, and those only, may be upon the same day; and the second reading 
may be by title of the bill unless a reading at length be demanded. The first 
and third readings shall be at length. No legislative day shall be shorter than 
the natural day. 

§ 64. No bill shall be revised or amended, nor the provisions thereof 
extended or incorporated in any other bill by reference to its title only, but 
so much thereof as is revised, amended or extended or so incorporated shall 
be re-enacted and published at length. 
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Does not refer to act complete in itself containing no reference to other etatutes, 
although in operation it will y implication affect and modify other statutes. State v. 
Fargo Bottling Works Co., 19 N. D. 396, 26 L.R.A.(N.S.) 872, 124 N. W. 387. 

Amendment unconstitutional as containing more than one subject, and also ccntaining 
matter not germane to act. Fitzmaurice v. Willis, 20 N. D. 378, 127 N. W. 95. 

§ 65. No bill shall become a law except by a vote of a majority of all the 
members-elect in each house, nor unless, on its final passage, the vote be taken 
by yeas and nays, and the names of those voting be entered on the journal. 

§ 66. The presiding officer of each house shall, in the presence of the 
house over which he presides, sign all bills and joint resolutions passed by the 
legislative assembly; immediately before such signing their title shall be 
publicly read and the fact of signing shall be at once entered on the journal. 

_As to whether house journal should control over enrolled bill as authenticated by 
signatures of proper officers. Woolfolk v. Albrecht, 22 N. D. 36, 133 N. W. 310. 

§ 67. No act of the legislative assembly shall take effect until July first, 
after the close of the session, unless in case of emergency (which shall be 
expressed in the preamble or body of the act) the legislative assembly shall, 
pa a vote of two-thirds of all the members present in each house, otherwise 

irect. 

gece oe emergency clause not unconstitutional. State v. Bacon, 14 S. D. 394, 85 

Atts without emergency clause not take effect until time provided by law. Re Hen- 
dricks, 5 N. D. 114, 64 N. W. 110. 

§ 68. The legislative assembly shall pass all laws necessary to carry into | 
effect the provisions of this constitution. 

§ 69. The legislative assembly shall not pass local or special laws in any 
of the following enumerated cases, that is to say: 

1. For granting divorces. 

2. Laying out, opening, altering, or working roads or highways, vacating 
roads, town plats, streets, alleys or public grounds. 

3. Locating or changing county seats. 

4. Regulating county or township affairs. 

5. Regulating the practice of courts of justice. 

6. Regulating the jurisdiction and duties of justices of the peace, police 
magistrates or constables. 

7. Changing the rules of evidence in any trial or inquiry. 

8. Providing for changes of venue in civil or criminal cases. 
™ 9. Declaring any person of age. 

10. For limitation of civil actions, or giving effect to informal or invalid 
deeds. 

11. Summoning or impaneling grand or petit juries. 

12. Providing for the management of common schools. 

13. Regulating the rate of interest on money. 

14. The opening or conducting of any election or designating the place of 
voting. 

15. The sale or mortgage of real estate belonging to minors or others under 
disability. 

16. Chartering or licensing ferries, toll bridges or toll roads. 

17. Remitting fines, penalties or forfeitures. 

18. Creating, increasing or decreasing fees, percentages or allowances of 
public officers. 

— 19. Changing the law of descent. 

20. Granting to any corporation, association or individual the right to lay 
down railroad tracks, or any special or exclusive privilege, immunity or 
franchise whatever. 

21. For the punishment of crimes. 

22. Changing the names of persons or places. 

23. For the assessment or collection of taxes. 

Angell v. Cass Co., 11 N. D. 265, 91 N. W. 72. 
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— acer Affecting estates of deceased. persons, minors or others under legal dis- 
abilities. 
25. Extending the time for the collection of taxes. 
26. Refunding money into the state treasury. 


_ 27. Relinquishing or extinguishing in whole or in part the indebtedness, 
liability or obligation of any corporation or person to this state, or to any 
municipal corporation therein. 


28. Legalizing, except as against the state, the unauthorized or invalid 
act of any officer. 


se 29. Exempting property from taxation. 
30. Restoring to citizenship persons convicted of infamous crimes. 
31. Authorizing the creation, extension or impairing of liens. 
32. Creating offices, or prescribing the powers or duties of officers in 


counties, cities, townships, election or school districts, or authorizing the 
adoption or legitimation of children. 


33. Incorporation of cities, towns or villages, or changing or amending the 
charter of any town, city or village. 


34. Providing for the election of members of the board of supervisors in 
townships, incorporated towns or cities. 
35. The protection of game or fish. 


County seat removal statute, §§ 3233-3237, general, prescribing procedure only, and 
is valid. Miller v. Norton, 22 N. D. 196, 132 R W. 1080. 

Laws of 1890, chap. 56, regulating relocation of county seats, invalid as special legisia- 
tion, arbitrarily classifying counties. Edmonds v. Herbrandson, 2 N. D. 270, 14 L.R.A. 
725, 50 N. W. 970. 

Act requiring county treasurer to transfer to city treasurer bridge funds collected 
from city property where bridge constructed in city, valid. State ex rel. Hagen v. Ander- 
son, 22 N. D. 65, 132 N. W. 433. 

A general law assessing cnd taxing grain in elevators, to the possessor, and provid- 
ing for a lien as security for reimbursement, if not the owner, is valid. Minneapolis & 
N. Elevator Co. v. Traill County, 9 N. D. 213, 50 L.R.A. 266, 82 N. W. 727. 

Act making arbitrary classification of counties for collection of taxes on certain prop- 
erty invalid. Angell v. Cass County, 11 N. D. 265, 91 N. W. 732. 

Act conferring upon boards of county commissioners of every county authority to en- 
force payment of taxes on unredeemed tax sale property valid. Picton v. Cass County, 
13 N. D. 242, 100 N. W. 711, 3 Ann. Cas. 345. 

Act requiring counties to pay expense of maintaining indigent inmates at institution 
for feeble minded valid. State ex rel. McCue v. Lewis, 18 N. D. 125, 119 N. W. 1037. 

Act giving to materialmen and laborers a lien upon buildings erected upon govern- 
ment lands held under the laws of the United States valid. Powers Elevator Co. v. 
Pottner, 16 N. D. 359, 113 N. W. 703. 

What is special legislation forbidden by constitution. 21 Am. St. Rep. 78). 

What are local or private statutes. 23 Am. Dec. 543; 1 Am. St. Rep. 903. 

Validity of classification in Sunday law. 14 L.R.A.(N.S.) 1259; 32 LRA.(NS.) 1190. 

Primary election law as special or local law. 41 L.R.A.(N.S.) 135. 

Statute providing for commission form of government as special and local legislation. 
41 L.R.A.(N.S.) 112. 

Curative act as special legislation. 5 L.R.A.(N.S.) 327; 22 L.R.A.(N.S.) 534; 42 
L.R.A.(N.S.) 465. 

Consideration of extrinsic evidence to show unconstitutionality of statute attacked as 
local. 14 L.R.A. 459. 

Attack on enrolled bill for failure to give notice of application for passage of. 40 
L.R.A.(N.S.) 28. 


§ 70. In all other cases where a general law can be made applicable, no 
special law shall be enacted; nor shall the legislative assembly indirectly enact 
such special or local law by the partial repeal of a general law; but laws 
repealing local or special acts may be passed. 


Applies only to cases other than those enumerated in section 69, which embraces all 


laws locating or changing county seats. Edmonds v. Herbrandson, 2 N. D. 270, 14 L.R.A. 
725, 50 N. W. 790. 


Special or local legislation where general laws can be made applicable. 93 Am. St. 
Rep. 106. 


General laws must be enacted where applicable; legislative discretion. 14 L.EA. 566. 
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ArtIcLE 3.— ExsecurivE DEPARTMENT. 


§ 71. The executive power shall be vested in a governor, who shall reside 
at the seat of government and shall hold his office for the term of two years 
and until his successor is elected and duly qualified. 

§ 72. A lieutenant governor shall be elected at the same time and for the 
same term as the governor. In case of the death, impeachment, resignation, 
failure to qualify, absence from the state, removal from office, or the disability 
of the governor, the powers and duties of the office for the residue of the term, 
or until he shall be acquitted or the disability be removed, shall devolve upon 
the heutenant governor. 

§ 78. No person shall be eligible to the office of governor or lieutenant 
governor unless he be a citizen of the United States, and a qualified elector of 
the state, who shall have attained the age of thirty years, and who shall have 
resided five years next preceding the election within the state or territory, nor 
oe = be eligible to any other office during the term for which he shall have 

een elected. 


Qualified electors are male persons only, possessing other qualifications enumerated 
in section 121 of constitution. Wagar v. rindeville, 21 N. D. 245, 130 N. W. 224. 


§ 74. The governor and lieutenant governor shall be elected by the qualified 
electors of the state at the time and places of choosing members of the 
legislative assembly. The persons having the highest number of votes for 
governor and lieutenant governor respectively shall be declared elected, but if 
two or more shall have an equal and highest number of votes for governor or 
lieutenant governor, the two houses of the legislative assembly at its next 
regular session shall forthwith, by joint ballot, choose one of such persons for 
said office. The returns of the election for governor and lieutenant governor 
shall be made in such manner as shall be prescribed by law. 

§ 75. The governor shall be commander-in-chief of the military and naval 
forces of the state, except when they shall be called into the service of the 
United States, and may call out the same to execute the laws, suppress 
insurrection and repel invasion. He shall have power to convene the 
legislative assembly on extraordinary occasions. He shall at the commence- 
ment of each session communicate to the legislative assembly, by message, 
information of the condition of the state, and recommend such measures as 
he shall deem expedient. He shall transact all necessary business with the 
officers of the government, civil and military. He shall expedite all such 
measures as may be resolved upon by the legislative assembly and shall take 
eare that the laws be faithfully executed. 


Power to proclaim and maintain martial law. 65 L.R.A. 195. 
Power to disband militia. 23 L.R.A. 510. 


Power of, in exercise of power to suppress insurrection, to authorize arrest and de- 
oor of persons without turning them over to the civil authorities. 12 L.R.A.(N.S.) 

§ 76. [The governor shall have power to remit fines and forfeitures, to grant 
reprieves, commutations and pardons after conviction, for all offenses except 
treason and cases of impeachment; but the legislative assembly may by law 
regulate the manner in which the remission of fines, pardons, commutations 
and reprieves may be applied for. Upon conviction for treason he shall have 
power to suspend the execution of sentence until the case shall be reported to 
the legislative assembly at its next regular session, when the legislative 
assembly shall either pardon or commute the sentence, direct the execution 
of the sentence or grant further reprieve. He shall communicate to the 
legislative assembly at each regular session each case of remission of fine, 
reprieve, commutation or pardon granted by him, stating the name of the 
convict, the crime for which he is convicted, the sentence and its date, and the 
date of the remission, commutation, pardon or reprieve, with his reasons for 


granting the same. ] 
See amendments, article 3. 
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§ 77. The lieutenant governor shall be president of the senate, but shall 
have no vote unless they be equally divided. If, during a vacancy in the office 
of governor, the lieutenant governor shall be impeached, displaced, resign or 
die, or from mental or physical disease, or otherwise become incapable of 
performing the duties of his office, the secretary of state shall act as governor 
until the vacancy shall be filled or the disability removed. 

§ 78. When any office shall from any cause become vacant, and no mode is 
provided by the constitution or law for filling such vacancy, the governor shall 
have power to fill such vacancy by appointment. 

Governor may fill vacancies only where neither constitution nor law has made pro- 
a therefor. State ex rel. Standish v. Boucher, 3 N. D. 389, 21 L.R.A. 539, 56 N. W. 

Power of governor to make ad interim appointment to an office whose fixed term ex- 
pires before the senate’s adjournment, where the incumbent is authorized to hold over 
until his successor is appointed. 46 L.R.A.(N.S.) 1202. 

§ 79. Every bill which shall have passed the legislative assembly shall, 
before it becomes a law, be presented to the governor. If he approve, he shall 
sign, but if not, he shall return it with his objections to the house in which it 
originated, which shall enter the objections at large upon the journal, and 
proceed to reconsider it. If, after such reconsideration, two-thirds of the 
members-elect shall agree to pass the bill, it shall be sent, together with the 
objections, to the other house, by which it shall likewise be reconsidered, and 
if it be approved by two-thirds of the members-elect, it shall become a law; 
but in all such cases the vote of both houses shall be determined by the yeas 
and nays, and the names of the members voting for and against the bill shall 
be entered upon the journal of each house respectively. If any bill shall not 
be returned by the governor within three days (Sundays excepted) after it 
shall have been presented to him, the same shall be a law unless the legislative 
assembly, by its adjournment, prevent its return, in which case it shall be a 
law unless he shall file the same with his objections, in the office of the 
secretary of state, within fifteen days after such adjournment. 

In computing fifteen days’ period Sundays are not excepted. State ex rel. Watkins 
v. Norton, 21 N. D. 473, 131 N. W. 257. 

As to whether house journal should control over enrolled bill ae authenticated by 
signatures of proper officers. Woolfolk v. Albrecht, 22 N. D. 36, 133 N. W. 310. 

Power of governor to veto part only of statute. 55 L.R.A. 882. 

‘Attack on enrolled bill for nonapproval by governor. 40 L.R.A.(N.S.) 23. 
cer legislative journals to show passage of bill over governor’s veto. 40 L.R.A. 

Right of the executive to sign a bill after the adjournment of the legislative bodies. 
37 L.R.A. 391, 

§ 80. The governor shall have power to disapprove of any item or items, 
or part or parts of any bill making appropriations of money or property 
embracing distinct items, and the part or parts of the bill approved shall be 
the law, and the item or items, and part or parts disapproved shall be void, 
unless enacted in the following manner: If the legislative assembly be in 
session he shall transmit to the house in which the bill originated a copy of the 
item or items, or part or parts thereof disapproved, together with his 
objections thereto, and the items or parts objected to shall be separately 
reconsidered, and each item or part shall then take the same course as is 
prescribed for the passage of bills over the executive veto. 

§ 81. Any governor of this state who asks, receives or agrees to receive 
any bribe upon any understanding that his official opinion, judgment or action 
shall be influenced thereby, or who gives or offers, or promises his official 
influence in consideration that any member of the legislative assembly shall 
give his official vote or influence on any particular side of any question or 
matter upon which he may be required to act in his official capacity, or who 
menaces any member by the threatened use of his veto power, or who offers or 
promises any member that he, the said governor, will appoint any particular 
person or persons to any office created or thereafter to be created, in considera- 
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tion that any member shall give his official vote or influence on any matter 
pending or thereafter to be introduced into either house of said legislative 
- assembly, or who threatens any member that he, the said governor, will remove 
any person or persons from office or position with intent m any manner to 
influence the action of said member, shall be punished in the manner now, or 
that may hereafter, be provided by law, and upon conviction thereof shall 
forfeit all right to hold or exercise any office of trust or honor in this state. 

§ 82. There shall be chosen by the qualified electors of the state at the 
times and places of choosing members of the legislative assembly, a sccretary 
of state, auditor, treasurer, superintendent of public instruction, commissioner 
of insurance, three commissioners of railroads, an attorney gcueral and one 
commissioner of agriculture and labor, who shall have attained the age of 
twenty-five years, shall be citizens of the United States, and shall have the 
qualifications of state electors. They shall severally hold their offices at the 
seat of government, for the term of two years and until their successors are 
elected and duly qualified, but no person shall be eligible to the office of 
treasurer for more than two consecutive terms. 


Qualified electors are male persons only, possessing other qualifications enumerated in 
section 121 of constitution. agar v. Prindeville, 21 N. D. 245, 130 N. W. 224. 


§ 83. The powers and duties of the secretary of state, auditor, treasurer, 
superintendent of public instruction, commissioner of insurance, commis- 
sioners of railroads, attorney general, and commissioner of agriculture and 
labor, shall be as prescribed by law. 

Attorney general has right to appear before grand jury in matters relating to enforce- 
ment of prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 6822, 124 N. W. 
417, Ann. Cas. 1912 D, 935. 

§ 84. Until otherwise provided by law, the governor shall receive an annual 
salary of three thousand dollars; the lieutenant governor shall receive an 
annual salary of one thousand dollars; the secretary of state, auditor, 
treasurer, superintendent of public instruction, commissioner of insurance, 
commissioners of railroads and attorney general shall each receive an annual 
salary of two thousand dollars; the salary of the commissioner of agriculture 
and labor shall be as prescribed by law, but the salaries of any of the said 
officers shall not be increased or diminished during the period for which they 
shall have been elected, and all fees and profits arising from any of the said 
offices shall be covered into the state treasury. 


Repealed territorial law providing for salary of secretary of railroad commissioners; 
salary governed by later statute. State ex rel. Edgerly v. Currie, 3 N. D. 310, 55 N. W. 
858. 

The balance of fees in the hands of a state superintendent of public instruction, re- 
maining after disbursements, must be accounted for to the state State v. Stockwell, 
23 N. D. 70, 134 N. W. 767. 


ARTICLE 4.— JUDICIAL DEPARTMENT. 


§ 85. The judicial power of the state of North Dakota shall be vested in a 
supreme court, district courts, county courts, justices of the peace, and in 


ata other courts as may be created by law for cities, incorporated towns and 
ages. 


Statute is not unconstitutional merely because it imposes administrative powers upon 
district judges. Kermott v. Bagley, 19 N. D. 346, 124 N. W. 397. 

Certiorari ed Gad slag writ to review the proceedings of a court-martial in order to 
determine whether or not it exceeds its jurisdiction. State ex rel. Poole v. Peake, 22 
N. D. 457, 40 L.R.A.(N.S.) 354, 185 N. W. 197. 

Provision of act for hearing upon notice before secretary of state upon complaint 
filed of unfair discrimination by corporation and imposition of penalty, invalid. State 
ex rel. Standard Oil Co. v. Blaisdell, 22 N. D. 86, 132 N. W. 769, Ann. Cas. 1913 E, 1089. 

Invalidity of statute giving state’s attorneys power to subpena and examine witnesses 
concerning violation of liquor law can be raised only by individual witness. State v. 
Stevens, 19 N. D. 249, 123 N. W. 888. 

Board of railroad commissioners has right to inquire into past transactions of surety 
on bond of grain elevator operator and into their fairness. Btate ex rel, Dakota Trust 
Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 
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§ 86. The supreme court, except as otherwise provided in this constitution, 
shall have appellate jurisdiction only, which shall be co-extensive with the 
state and shall have a general superintending control over all inferior courts 
under such regulations and limitations as may be prescribed by law. 

Supreme court has appellate eho rats only, and is the supreme appellate tribunal 
of the state. Re Peterson, 22 N. D. 480, 134 N. W. 751. 

Supreme court is given superintending control over inferior courts, and has power 
to issue any of writs named in above sections and such others as may be necessary to 
exercise of such control. State ex rel. Red River Brick Corp. v. District Ct., 24 N. D. 23, 
138 N. W. 988. 

Mandamus issuable to compel lower court to proceed with hearing where dismissed 
ee before final hearing. State ex rel. Heffron v. District Ct, — N. D. —, 143 

. W. 143. 

Mandamus issuable to compel county auditor to give notice that question of division 
of county would be submitted to voters at general election. State ex rel. Steel v. Fab- 
rick, 17 N. D. 532, 117 N. W. 860. 

Court will issue writ of prohibition directed to county judge, onJy in exceptional cases, 
odie questions of great public importance. Selzer v. Bagley, 19 N. D. 698, 124 

. W. 426. 

Writ of prohibition issuable only by virtue of superintending power over inferior 
courts, or where necessary in pending cause. Court-martial not an inferior court. State 
ex rel. Poole v. Nuchols, 18 N. D. 233, 20 L.R.A.(N.S.) 413, 119 N. W. 632. 

Certiorari appropriate writ to review the proceedings of a court-martial in order to 
determine whether or not it exceeds its jurisdiction. State ex rel. Poole v. Peake, 22 
N. D. 457, 40 L.R.A.(N.S.) 354, 135 N. W. 197. 


§ 87. It shall have power to issue writs of habeas corpus, mandamus, quo 
warranto, certiorari, injunction and such other original and remedial writs as 
may be necessary to the proper exercise of its jurisdiction, and shall have 
authority to hear and determine the same; provided, however, that no jury 
trial shall be allowed in said supreme court, but in proper cases questions of 
fact may be sent by said court to a district court for trial. 

Supreme court has appellate jurisdiction only, and is the supreme appellate tribunal 
of the state. Re Peterson, 22 N. D. 480, 134 N. W. 751. 

Mandamus issuable to compel county auditor to give notice that question of division 
of county would be submitted to voters at general election. State ex rel. Steel v. Fab- 
rick, 17 N. D. 532, 117 N. W. 860. 

Mandamus issuable against city auditor to prevent use of ballots allowing cumulative 
voting for candidates for city commissioners, state being directly interested. State ex 
tel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 

Mandamus not issuable to compel district court to punish guilty parties in contempt 
dapat where only special exigency is that financial affairs of districts sought to 

annexed to a city will be temporarily involved. State ex rel. Red River Brick Corp. 
v. District Ct., 24 N. D. 28, 138 N. W. 988. 

Writ of prohibition issuable only by virtue of superintending power over inferior 
courts, or where necessary in pending cause. State ex rel. Poole v. Nuchols, 18 N. D. 
233, 20 L.R.A.(NS.) 413, 119 N. W. 632. 

Writ of quo warranto issuable to test legality of appointment of district judge by 
governor where law provides for general election. State ex rel. Erickson v. Burr, 16 
N. D. 581, 113 N. W. 705. 

Jurisdiction of supreme court primarily appellate, quo warranto proceedings not to 
be initiated against advice of attorney general in absence of special need. State ex rel. 
Walker v. McLean County, 11 N. D. 356, 92 N. W. 385. 

Where taxpayer seeking to annul tax and avoid payment, remedy in district court. 
Writ of certiorari to board of equalization will not issue. Duluth Elevator Co. v. White, 
11 N. D. 534, 90 N. W. 12. 


§ 88. Until otherwise provided by law three terms of the supreme court 
shall be held each year, one at the seat of government, one at Fargo, in the. 
county of Cass, and one at Grand Forks, in the county of Grand Forks. 

§ 89. [The supreme court shall consist of three judges, a majority of whom 
shall be necessary to form a quorum or pronounce a decision, but one or more 


of said judges may adjourn the court from day to day or to a day certain. | 
See amendments, article 16. 


§ 90. The judges of the supreme court shall be elected by the qualified 
electors of the state at large, and except as may be otherwise provided herein 
for the first election for judges under this constitution, said Judges shall be 
elected at general elections. 
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Qualified electors are male persons only, possessing other qualifications enumerated in 
section 121 of constitution. agar v. Prindeville, 21 N. D. 245, 130 N. W. 224. 


§ 91. The term of office of the judges of the supreme court, except as in 
this article otherwise provided, shall be six years, and they shall hold their 
offices until their successors are duly qualified. 

§ 92. The judges of the supreme court shall, immediately after the first 
election under this constitution, be classified by lot so that one shall hold his 
office for the term of three years, one for the term of five years, and one for the 
term of seven years from the first Monday in December, A. D. 1889. The lots 
shall be drawn by the judges, who shall for that purpose assemble at the seat 
of government, and they shall cause the result thereof to be certified to the 
secretary of the territory and filed in his office, unless the secretary of state 
of North Dakota shall have entered upon the duties of his office, in which 
event said certification shall be filed therein. The judge having the shortest 
term to serve, not holding his office by election or appointment to fill a 
vacancy, shall be chief justice and shall preside at all terms of the supreme 
court and in case of his absence the judge having in like manner the next 
shortest term to serve shall preside in his stead. 

§ 93. There shall be a clerk and also a reporter of the supreme court, who 
shall be appointed by the judges thereof, and who shall hold their offices during 
the pleasure of said judges, and whose duties and emoluments shall be 
prescribed by law and by rules of the supreme court not inconsistent with 
law. The legislative assembly shall make provision for the publication and 
distribution of the decisions of the supreme court and for the sale of the 
published volumes thereof. 

§ 94. No person shall be eligible to the office of judge of the supreme court 
unless he be learned in the law, be at least thirty years of age and a citizen of 
the United States, nor unless he shall have resided in this state or the 
territory of Dakota three years next preceding his election. 

§ 95. Whenever the population of the state of North Dakota shall equal 
600,000 the legislative assembly shall have the power to increase the number 
of the judges of the supreme court to five, in which event a majority of said 
court, as thus increased, shall constitute a quorum. 

§ 96. No duties shall be imposed by law upon the supreme court or any of 
the judges thereof, except such as are judicial, nor shall any of the judges 
thereof exercise any power of appointment except as herein provided. 

Statute is not unconstitutional merely because it imposes administrative duties upon 
district judges. Kermott v. Bagley, 19 N. D. 349, 124 N. W. 397. 

An act rquiring children’s home societies to secure a certificate of trustworthiness 
from the supreme court is not an imposition of nonjudicial duties. State ex rel. Kol v. 
North Dakota Children’s Home Soc., 10 N. D. 493, 88 N. W. 273. 

§ 97. The style of all process shall be ‘‘ The State of North Dakota.’’ All 
prosecutions shall be carried on in the name and by the authority of the State 
of North Dakota, and conclude ‘‘ against the peace and dignity of the State of 
North Dakota.’’ 

Omission to show prosecution is carried on in name of state or by its authority, fatal. 
State v. Hazledah!l, 2 N. D. 521, 16 L.R.A. 150, 52 N. W. 315. 

Information entitled in name of “ State of North Dakota” valid where parties other- 
wise properly referred to and recites appearance of state’s attorney by authority of 
state. State v. Bednor, 18 N. D. 484, 121 N. W. 614, 20 Ann. Cas. 458. 

A summary contempt proceeding for a criminal contempt committed in open court is 
not a prosecution. State v. Crum, 7 N. D. 299, 74 N. W. 992. 

Order in proceedings upon execution to show cause why a writ should not be issued 
restraining further proceedings not process. Northern P. R. Co. v. Jurgenson, 25 N. D. 
14, 141 N. W. 70. 

§ 98. Any vacancy happening by death, resignation or otherwise in the 
office of judge of the supreme court shall be filled by appointment, by the 
governor, which appointment shall continue until the first general election 
thereafter, when said vacancy shall be filled by election. 

§ 99. The judges of the supreme and district courts shall receive such com- 
pensation for their services as may be prescribed by law, which compensation 
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shall not be increased or diminished during the term for which a judge shall 
have been elected. 

_ § 100. In case a judge of the supreme court shall be in any way interested 
in a cause brought before said court, the remaining judges of said court shall 
call one of the district judges to sit with them on the hearing of said cause. 

Participation in a judicial capacity in other proceedi inst accused as disquali- 
fying judge to preside at trial. 45 L.R.A.(N ‘Sy 525. as 

_Participation by judge in movement to enforce criminal law on particular subject as 
disqualifying him to preside at trial. 45 L.R.A.(N.S.) 519. , 

Belief in guilt or innocence of accused as disqualification of judge in criminal case. 
45 L.R.A.(NS.) 611. 

Political affiliations as ground for disqualification of judge. 19 L.R.A.(N.S.) 602. 

Membership in bar association as disqualification of judge to preside at disbarment 
proceedings instituted by association. 39 L.R.A.(N.S.) 116. 

Relationship to attorney in case of disqualifying judge. 42 L.R.A.(N.S.) 1172. 
Oe) of judge who may be affected by the result to hear election cases. 42 L.R.A. 

8.) 788. 

Qualification of judge to sit on trial of one for contempt consisting of reflection upon 
himself. 11 L.R.A.(N.8S.) 619. 

Disqualifications without regard to statute, from having been of counsel in the cause. 
25 L.R.A. 117. 

§ 101. When a judgment or decree is reversed or confirmed by the supreme 
court, every point fairly arising upon the record of the case shall be considered 
and decided, and the reasons therefor shall be concisely stated in writing, 
signed by the judges concurring, filed in the office of the clerk of the supreme 
court and preserved with a record of the case. Any judge dissenting there- 
from may give the reasons of his dissent in writing over his signature. 

Requires decision only upon the necessary and controlling points, which the record 
presents clearly and fully. Heald v. Strong, 24 N. D. 120, 1388 N. W. 1114. 

§ 102. It shall be the duty of the court to prepare a syllabus of the points 
adjudicated in each case, which shall be concurred in by a majority of the 
judges thereof, and it shall be prefixed to the published reports of the case. 

§ 103. The district courts shall have original jurisdiction, except as other- 
wise provided in this constitution, of all causes both at law and equity, and 
such appellate jurisdiction as may be conferred by law. They and the judges 
thereof shall also have jurisdiction and power to issue writs of habeas corpus, 
quo warranto, certiorari, injunction and other original and remedial writs, 
with authority to hear and determine the same. 

Statute is not unconstitutional merely because it imposes administrative duties upon 
district judges. Kermott v. Bagley, 19 N. D. 346, 124 N. W. 397. 

Trial de novo in testamentary and probate matters may be had in district court upon 
appeal from county court. Re Peterson, 22 N. D. 480,134 N. W. 751. 

Action for separate maintenance maintainable by husband against wife where unable 
to support himself and wife has ample property, and he did not desert her. Hogert v. 
Hogert, 22 N. D. 290, 38 L.R.A.(N.S.) 966, 133 N. W. 1035. 

County courts of increased jurisdiction are not vested with concurrent jurisdiction 
with district courts in equity cases, by section 111 of constitution. Mead v. First Nat. 
Bank, 24 N. D. 12, 138 N. W. 365. 

§ 104. The state shall be divided into six judicial districts, in each of 
which there shall be elected at general elections, by the electors thereof, one 
‘judge of the district court therein, whose term of office shall be four years from 
the first Monday in January succeeding his election and until his successor is 
duly qualified. This section shall not be construed as governing the first 
election of district Judges under this constitution. 

§ 105. Until otherwise provided by law said districts shall be constituted 
as follows: | 

District No. One shall consist of the counties of Pembina, Cavalier, Walsh, 
Nelson and Grand Forks. 

District No. Two shall consist of the counties of Ramsey, Towner, Benson, 
Pierce, Rolette, Bottineau, McHenry, Church, Renville, Ward, Stevens, Moun- 
traille, Garfield, Flannery and Buford. 

District No. Three shall consist of the counties of Cass, Steele and Traill. 
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District No. Four shall consist of the counties of Richland, Ransom, Sargent, 
Dickey and McIntosh. 

District No. Five shall consist of the counties of Logan, LaMoure, Stutsman, 
Barnes, Wells, Foster, Eddy and Griggs. 

District No. Six shall consist of the counties of Burleigh, Emmons, Kidder, 
Sheridan, McLean, Morton, Oliver, Mercer, Williams, Stark, Hettinger, Bow- 
man, Billings, McKenzie, Dunn, Wallace and Allred, and that portion of the 
Sioux Indian reservation lying north of the seventh standard parallel. 

§ 106. The legislative assembly may whenever two-thirds of the members of 
each house shall coneur therein, but not oftener than once in four years 
- increase the number of said judicial districts and the judges thereof; such 
districts shall be formed from compact territory and bounded by county lines, 
but such increase or change in the boundaries of the districts shall not work 
the removal of any judge from his office during the term for which he may 
have been elected or appointed. 

§ 107. No person shall be eligible to the office of district judge, unless he be 
learned in the law, be at least twenty-five years of age, and a citizen of the 
United States, nor unless he shall have resided within the State or Territory 
of Dakota at least two years next preceding his election, nor unless he shall 
at the time of his election be an elector within the judicial district for which 
he is elected. 

§ 108. There shall be a clerk of the district court in each organized county 
in which a court is holden who shall be elected by the qualified electors of the 
county, and shall hold his office for the same term as other county officers. He 
shall receive such compensation for his services as may be prescribed by law. 

§ 109. Writs of error and appeals may be allowed from the decisions of the 
district courts to the supreme court under such regulations as may be 


prescribed by law. 
Act imposing duties relative to druggists’  aalaaada upon district judges not in- 
ea where duties are purely administrative. Kermott v. Bagley, 19 N. D. 345, 124 
W. 397. 


COUNTY COURTS. 


§ 110. There shall be established in each county a county court, which 
shall be a court of record open at all times and holden by one judge, elected by 
the electors of the county, and whose term of office shall be two years. 

§ 111. The county court shall have exclusive original jurisdiction in 
probate and testamentary matters, the appointment of administrators and 
guardians, the settlement of the accounts of executors, administrators and 
guardians, the sale of lands by executors, administrators and guardians, and 
such other probate jurisdiction as may be conferred by law; provided, that 
whenever the voters of any county having a population of two thousand or over 
shall decide by a majority vote that they desire the jurisdiction of said court 
increased above that limited by this constitution, then said county court shall 
have concurrent jurisdiction with the district courts in all civil actions where 
the amount in controversy does not exceed one thousand dollars, and in all 
criminal actions below the grade of felony, and in case it is decided by the 
voters of any county to so increase the jurisdiction of said county court, the 
jurisdiction in cases of misdemeanors arising under state laws which may 
have been conferred upon police magistrates, shall cease. The qualifications 
of the judge of the county court in counties where the jurisdiction of said 
court shall have been increased shall be the same as those of the district judge, 
except that he shall be a resident of the county at the time of his election, and 
said county judge shall receive such salary for his services as may be provided 
by law. In case the voters of any county decide to increase the jurisdiction of 
said county courts, then such jurisdiction as thus increased shall remain until 


otherwise provided by law. 
Beyond power of legislature to confer upon county courts power to inventory and dis- 
tribute funds which are not part of decedent’s estate. Finn v. Walsh, 19 N. D. 61, 121 
N. W. 766. . 
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Act requiring county judges to direct disposition of orphan children to orphanages 
or to adopting families, valid. State ex rel. Kol v. North Dakota Children’s Home 
Soc., 10 N. D. 493, 88 N. W. 273. 

Does not prohibit a trial de novo in district court upon appeal from county court in 
probate and testamentary matters. Re Peterson, 22 N. D. 480, 134 N. W. 751. 

County courts of increased jurisdiction, no equity powers; jurisdiction limited to law 
oe where not more than $1,000 involved. Mead v. First Nat. Bank, 24 N. D. 12, 138 

. W. 365. 

“Majority vote ” means majority of votes cast on question of increased jurisdiction, 
and not majority of all votes cast at the election. State ex rel. Davis v. Fabrick, 18 
N. D. 402, 121 N. W. 65. 


JUSTICES OF THE PEAOE. 


§ 112. The legislative assembly shall provide by law for the election of 
justices of the peace in each organized county within the state. But the 
number of said justices to be elected in each organized county shall be limited 
by law to such a number as shall be necessary for the proper administration 
of justice. The justices of the peace herein provided for shall have concurrent 
jurisdiction with the district court in all civil actions when the amount in 
controversy, exclusive of costs, does not exceed two hundred dollars, and (in 
counties where no county court with criminal jurisdiction exists) they shall 
have such jurisdiction to hear and determine cases of misdemeanor as may be 
provided by law, but in no case shall said justices of the peace have 
jurisdiction when the boundaries of or title to real estate shall come in 
question. The legislative assembly shall have power to abolish the office of 
justice of the peace and confer that jurisdiction upon judges of county courts 
or elsewhere. 

POLICE MAGISTRATES. 


§ 118. The legislative assembly shall provide by law for the election of 
police magistrates in cities, incorporated towns, and villages, who in addition 
to their jurisdiction of all cases arising under the ordinances of said cities, 
towns and villages, shall be ex-officio justices of the peace of the county in 
which said cities, towns and villages may be located. And the legislative 
assembly may confer upon said police magistrates the jurisdiction to hear, 
try and determine all cases of misdemeanors, and the prosecutions therein 


shall be by information. 
A police magistrate court cannot be abolished or superseded by a statute creating a 
municipal court. McDermont v. Dinnie, 6 N. D. 278, 69 N. W. 294. 


§ 114. Appeals shall lie from the county court, final decisions of justices of 
the peace and police magistrates in such cases and pursuant to such regulations 
as may be prescribed by law. 


MISCELLANEOUS PROVISIONS. 


§ 115. The time of holding courts in the several counties of a district shall 
be as prescribed by law, but at least two terms of the district court shall be 
held annually in each organized county, and the legislative assembly shall 
make provision for attaching unorganized counties or territories to organized 
counties for judicial purposes. _ 

§ 116. Judges of the district courts may hold court in other districts than 
their own under such regulations as shall be prescribed by. law. 

§ 117. No judge of the supreme or district court shall act as attorney or 
counselor at law. 

§ 118. Until the legislative assembly shall provide by law for fixing the 
terms of courts, the judges of the supreme and district courts shall fix the 
terms thereof. 


A special term of district court may be convened for trial of criminal case. State 
ex rel. Baker v. Boucher, 8 N. D. 277, 78 N. W. 988, 


§ 119. No judge of the supreme or district courts shall be elected or 
appointed to any other than judicial offices or be eligible thereto during the 
term for which he was elected or appointed such judge. All votes or appoint- 
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ments for either of them for any elective or appointive office except that of 
jadge of the supreme court or district court, given by the legislative assembly 
of the people, shall be void. 

§ 120. Tribunals of conciliation may be established with such powers and 
duties as shall be prescribed by law, or the powers and duties of such may be 
conferred upon other courts of justice; but such tribunals or other courts 
when sitting as such, shall have no power to render judgment to be obligatory 
on the parties, unless they voluntarily submit their matters of difference and 
agree to abide the judgment of such tribunals or courts. 


ARTICLE 5.— ELECTIVE FRANCHISE. 


§ 121. [Every male person of the age of twenty-one years or upwards 
belonging to either of the following classes, who shall have resided in the state 
one year, in the county six months and in the precinct ninety days next 
preceding any election, shall be deemed a qualified elector at such election: 

1. Citizens of the United States. 

_2. Persons of foreign birth who shall have declared their intention to become 
citizens, one year and not more than six years prior to such election, con- 
formably to the naturalization laws of the United States. 

3. Civilized persons of Indian descent who shall have severed their tribal 
relations two years next preceding such election. |] 

See amendments, article 2, qualified electors are male persons only possessing the other 
qualifications therein enumerated. Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 224. 

The word “ electors” as used in section 168 means all persons possessing the qualifi- 
fications prescribed by section 121 in order to entitle them to vote. State ex rel. McCue 
v. Blaisdell, 18 N. D. 31, 119 N. W. 360. 

Does not prescribe rule of voting; election held by city officials at one place instead of 
in four separate wards as required by statute, valid. Kerlin v. Devile Lake, 25 N. D. 
207, 141 N. W. 756. 

Prescribes the qualifications for voters at any election including a primary election. 
Johnson v. Grand Forks County, 16 N. D. 363, 125 Am. St. Rep. 662, 113 N. W. 1071. 

A primary election is a erry or partisan election, the purposes thereof determinable 
by oo State ex rel. Miller v. Flaherty, 23 N. D. 313,.41 L.R.A.(N.S.) 132, 136 

. W. 76. 

A law restricting right of Indians to vote of no effect where not ae a by rag Ea | 
of voters at general election. State ex rel. Tompton v. Denoyer, 6 N. D. 586, 72 N. W. 
1014. ; 

How far right to vote is absolute. 25 L.R.A. 480. 

Does “ residence,” as a qualification of voters mean “domicil.” 19 L.R.A.(NS.) 759. 

Acquiring residence as a voter while attending school or public institution. 23 L.R.A. 
215; 40 L.R.A.(N.S.) 168. 

§ 122. The legislative assembly shall be empowered to make further 
extensions of suffrage hereafter, at its discretion, to all citizens of mature age 
and sound mind, not convicted of crime without regard to sex; but no law 
extending or restricting the right of suffrage shall be in force until adopted 
by a majority of the electors of the state voting at a general election. 

Primary election special or partisan election, purposes thereof determinable by legisla- 
ture, State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 N. W. 76. 
A law restricting right of Indians to vote of no effect where not adopted by majori 
of voters at general election. State ex rel. Tompton v. Denoyer, 6 N. b. 586, 72 N. W. 

1014. 

§ 123. Electors shall in all cases except treason, felony, breach of the peace 
or illegal voting, be privileged from arrest on the days of election during their 
attendance at, going to and returning from such election, and no elector 
shall be obliged to perform military duty on the day of election, except in 
time of war or public danger. 

§ 124. The general elections of the state shall be biennial, and shall be 
held on the first Tuesday after the first Monday in November; provided, that 
the first general election under this constitution shall be held on the first 
Tuesday after the first Monday in November, A. D. 1890. 

Fixes time of holding of genera] election, legislature simply to Bash regulations 
and officers to be elected. State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A, 
(N.S.) 132, 136 N. W. 76. 
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§ 125. No elector shall be deemed to have lost his residence in this state by 
reason of his absence on business of the United States or of this state, or in the 
military or naval service of the United States. 

§ 126. No soldier, seaman or marine in the army or navy of the United 
States shall be deemed a resident of this state in consequence of his being 
stationed therein. . 

§ 127. [No person who is under guardianship, non compos mentis or insane, 
shall be qualified to vote at any election, nor shall any person convicted of 
treason or felony, unless restored to civil rights. ] 


See amendments, article 2. 

§ 128. Any woman having the qualifications enumerated in section 121 of 
this article as to age, residence and citizenship, and including those now 
qualified by the laws of the territory, may vote for all school officers, and 
upon all questions pertaining solely to school matters, and be eligible to any 
school office. 

Does not make women electors, but places them in a separate class of citizens, and 


gives them a limited elective franchise. Wagar v. Prindeville, 21 N. D. 245, 130 N. W. 
4. 


§ 129. All elections by the people shall be by secret ballot, subject to such 


regulations as shall be provided by law. 

Constitution permits i tage haar to prescribe regulations for fair and free elections. 
Fitzmaurice v. Willis, 20 N. D. 381, 127 N. W. 95. 

Not impaired by requiring voter at continuation of June primary at general election 
to call for party ballot in voting for senator. State ex rel. McCue v. Blaisdell, 18 N. D. 
55, 24 L.R.A.(N.S.) 465, 138 Am. St. Rep. 741, 118 N. W. 141. 

A primary election a special or partisan election, purposes thereof determinable by 
A aa State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 

e e 76. 


ARTICLE 6.— MUNICIPAL CORPORATIONS. 


§ 180. The legislative assembly shall provide by general law for the organi- 
zation of municipal corporations, restricting their powers as to levying taxes 
and assessments, borrowing money and contracting debts, and money raised 
by taxation, loan or assessment for any purpose shall not be diverted to any 


other purpose except by authority of law. 
gislature has power to organize people within state into cities and villages. State 
ex rel. Johnson v. Clark, 21 N. D. 517, 131 N. W. 715. 


ARTICLE 7.— CORPORATIONS OTHER THAN MUNICIPAL. 


§ 131. No charter of incorporation shall be granted, changed or amended 
by special law, except in the case of such municipal, charitable, educational, 
penal or reformatory corporations as may be under the control of the state; 
but the legislative assembly shall provide by general laws for the organization 
of all corporations hereafter to be created, and any such law, so passed, shall 
be subject to future repeal or alteration. 

§ 182. All existing charters or grants of special or exclusive privileges, 
under which a bona fide organization shall not have taken place and business 
been commenced in good faith at the time this constitution takes effect, shall 
thereafter have no validity. 

§ 133. The legislative assembly shall not remit the forfeiture of the charter 
to any corporation now existing, nor alter or amend the same, nor pass any 
other general or special law for the benefit of such corporation, except upon 
the condition that such corporation shall thereafter hold its charter subject 
to the provisions of this constitution. 

§ 134. The exercise of the right of eminent domain shall never be abridged, 
or so construed as to prevent the legislative assembly from taking the property 
and franchises of incorporated companies and subjecting them to public use, 
the same as the property of individuals; and the exercise of the police power 
of this state shall never be abridged, or so construed as to permit corporations 
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to conduct their business in such a manner as to infringe the equal rights of 
individuals or the general well-being of the state. 

§ 1385. In all elections for directors or managers of a corporation, each 
member or shareholder may cast the whole number of his votes for one 


candidate, or distribute them upon two or more candidates, as he may prefer. 
Cumulative voting in election of city commissioners was not authorized by chapter 45 
of Lawe of 1907. State ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 


§ 136. No foreign corporation shall do business in this state without having 
one or more places of business and an authorized agent or agents in the same, 


upon whom process may be served. 

Compelling designation of person upon whom process may be served as @ condition 
of right to do business. 1 L.R.A.(N.S.) 558. 

Right of foreign corporation to set up noncompliance with conditions of doing busi- 
ness in order to defeat recovery against it. 25 L.R.A. 569. 

What constitutes “doing business” as prohibited by statute. 24 L.R.A. 295. 

Single or isolated transaction by foreign corporation as “doing business” within the 
state. 2 L.R.A.(N.S.) 127; 10 L.R.A.(N.S.) 693. 

eee trade as doing business within the state. 9 L.R.A.(N.S.) 1214; 23 L.R.A. 
(N.S.) 834. 

coos by foreign corporation of goods stored in state as intrastate business. 18 L.R.A. 
(N.S.) 134. 

Establishing agency to handle a corporation’s product within the state as doing busi- 
ness therein. 18 L.R.A.(N.S.) 142. 

Transactions pursuant to agreement with local dealer to sell A ey of foreign cor- 
poration within state as doing business therein. 44 L.R.A.(N.S.) 1094. 


§ 187. No corporation shall engage in any business other than that expressly 
authorized in its charter. 

§ 1388. No corporation shall issue stock or bonds except for money, labor 
done, or money or property actually received; and all fictitious increase of 
stock or indebtedness shall be void. The stock and indebtedness of corpora- 
tions shall not be increased except in pursuance of general law, nor without 
the consent of the persons holding the larger amount in value of the stock 
first obtained at a meeting to be held after sixty days’ notice given in pur- 


suance of law. 
A note is property, and is not within this provision. German Mercantile Co. v. Wan- 
ner, 25 N. D. 479, — L.R.A.(N.S.) —, 142 N. W. 463. 
Commercial paper as payment of subscription to stock. 35 L.R.A.(N.S.) 80. 


§ 139. No law shall be passed by the legislative assembly granting the right 
to construct and operate a street railroad, telegraph, telephone or electric 
light plant within any city, town or incorporated village, without requiring 
the consent of the local authorities having the control of the street or highway 


proposed to be occupied for such purposes. 
See State v. Miller, 3 N. D. 433, 57 N. W. 193. 


§ 140. Every railroad corporation organized and doing business in this 
state, under the laws or authority thereof, shall have and maintain a public 
office or place in the state for the transaction of its business, where transfers 
of its stock shall be made and in which shall be kept for public inspection, 
books in which shall be recorded the amount of capital stock subscribed, and 
by whom, the names of the owners of its stock and the amount owned by them 
respectively ; the amount of stock paid in and by whom, and the transfers of 
said stock; the amount of its assets and liabilities and the names and place of 
residence of its officers. The directors of every railroad corporation shall 
annually make a report, under oath, to the auditor of public accounts, or some 
officer or officers to be designated by law, of all their acts and doings, which 
report shall include such matters relating to railroads as may be prescribed by 
law, and the legislative assembly shall pass laws enforcing by suitable penal- 
ties the provisions of this section; provided, the provisions of this section 
shall not be so construed as to apply to foreign corporations. 

§ 141. No railroad corporation shall consolidate its stock, property or 
franchises with any other railroad corporation owning a parallel or competing 
line; and in no case shall any consolidation take place except upon public 
notice given at least sixty days to all stockholders, in such manner as may be 
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provided by law. Any attempt to evade the provisions of this section by any 
railroad corporation, by lease or otherwise, shall work a forfeiture of its: 
charter. 

§ 142. Railways heretofore constructed, or that may hereafter be con- 
structed, in this state are hereby declared public highways, and all railroad, 
sleeping car, telegraph, telephone, and transportation companies of passengers, 
intelligence and freight, are declared to be common carriers and subject to 
legislative control; and the legislative assembly shall have power to enact 
laws regulating and controlling the rates of charges for the transportation of 
passengers, intelligence and freight, as such common carriers, from one point 
to another in this state; provided, that appeal may be had to the courts of this 
state from the rates so fixed; but the rates fixed by the legislative assembly or 
board of railroad commissioners shall remain in force pending the decision 
of the courts. 

Legislature has power to fix and regulate rates upon intrastate traffic, provided such 
rates are reasonably remunerative, and not confiscatory. State ex rel. McCue v. North- 
ern P. R. Co., 19 N. D. 45, 25 L.R.A.(N.S.) 1001, 120 N. W. 869; affirmed in 216 U. S. 
579, 54 L.ed. 624, 30 Sup. Ct. Rep. 423. 

Delegation by legislature of power to fix rates. 32 L.R.A.(N.S.) 649. 
ae of legislature to delegate to commissions the right to fix rates. 18 L.R.A. 

».) 713. 
ee of judiciary to fix rates to be charged by public service corporations. 8 L.R.A. 

S.) 529. 

Valuation of property of railroads and other public service corporations for purpose 
of fixing rates. 48 L.R.A.(N.S.) 1037; 48 L.R.A.(N.S.) 1092; 48 L.RA.(N. S.) 1146; 
48 L.R.A.(N.S.) 1196. 

Allowance for depreciation in plant in fixing rates. 38 L.R.A.(N.S ) 1209. 

Elements entering into determination of reasonableness of railroad rates prescribed 
by the state for local traffic. 15 L.R.A.(N.S.) 108; 25 L.R.A.(N.S.) 1001. 

Power to require carriers to give reduced rates to classes of persons. 11 L.R.A. 
(NS.) 973; 33 L.R.A.(N.S.) 956; 41 L.R.A.(N.S.) 524. 

Validity of statute requiring issuance of mileage books at reduced rates. 7 L.R.A. 


NS.) 1086. 
Taisen against enforcement of railroad rate legislation under unconstitutional 
statute as affected by other remedies. 8 L.R.A.(N.S.) 124. 

§ 143. Any association or corporation organized for the purpose shall have 
the right to construct and operate a railroad between any points within this 
state, and to connect at the state line with the railroads of other states. Every 
railroad company shall have the right with its road to intersect, connect with 
or cross any other; and shall receive and transport each other’s passengers, 
tonnage and cars, loaded or empty, without delay or discrimination. 

§ 144. The term “‘ corporation,’’ as used in this article, shall not be under- 
stood as embracing municipalities or political subdivisions of the state unless 
otherwise expressly stated, but it shall be held and construed to include all 
associations and joint stock companies having any of the powers or privileges 
of corporations not possessed by individuals or partnerships. 

§ 145. If a general banking law be enacted, it shall provide for the registry 
and countersigning by an officer of the state, of all notes or bills designed for 
circulation, and that ample security to the full amount thereof shall be 
deposited with the state treasurer for the redemption of such notes or bills. 

§ 146. Any combination between individuals, corporations, associations or 
either, having for its object or effect the controlling of the price of any product 
of the soil or any article of manufacture or commerce, or the cost of exchange 
or transportation, is prohibited and hereby declared unlawful and against 
public policy; and any and all franchises heretofore granted or extended, or 
that may hereafter be granted or extended in this state, whenever the owner 
or owners thereof violate this article shall be deemed annulled and become 
vaid. 

Illegal trusts under modern anti-trust laws. 64 L.R.A. 689. 
Validity of contract provision for control of price on resale. 27 L.R.A.(N.S.) 396. 
Rights of manufacturer, not protected by patent or copyright, with respect to inter- 
ference A third parties with selling system by which he seeks to control retail price. 12 
L.R.A.(N.S.) 135. aul 
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ARTICLE 8.— EDUCATION. 


§ 147. A high degree of intelligence, patriotism, integrity and morality on 
the part of every voter in a government by the people being necessary in order 
to insure the continuance of that government and the prosperity and happiness 
of the people, the legislative assembly shall make provision for the establish- 
ment and maintenance of a system of public schools which shall be open to 
all children of the state of North Dakota and free from sectarian control. 
This legislative requirement shall be irrevocable without the consent of the 


United States and the people of North Dakota. 
cea ia exercises or instruction in public schools. 16 L.R.A.(N.S.) 860; 105 Am. Sé. 
. 151. 
pat to require or poe the wearing of uniforms or religious garb in public school 
or college. 42 L.R.A.(N.S.) 337. 


§ 148. The legislative assembly shall provide, at its first session after the 
' adoption of this constitution, for a uniform system for free public schools 
throughout the state, beginning with the primary and extending through all 
grades up to and including the normal and collegiate course. 

§ 149. In all schools instruction shall be given as far as practicable in 
those branches of knowledge that tend to impress upon the mind the vital 
importance of truthfulness, temperance, purity, public spirit, and respect for 


honest labor of every kind. 
Na): of legislature to prescribe subjects to be taught in public schools. 47 L.R.A. 
-) 200. 


§ 150. A superintendent of schools for each county shall be elected every 
two years, whose qualifications, duties, powers and compensation shall be fixed 
by law. 


Provides for the biennial election of a county superintendent of schools, leaving it to 
the legislature to determine time of election and term of office. Jenness v. Clark, 21 
N. D. 150, 129 N. W. 357, Ann. Cas. 1913 B, 675. 


§ 151. The legislative assembly shall take such other steps as may be 
necessary to prevent illiteracy, secure a reasonable degree of uniformity in 
course of study, and to promote industrial, scientific and agricultural im- 


provements. 
Pate of legislature to prescribe subjects to be taught in public schools. 47 L.R.A 
(N.S.) 200. 


§ 152. All colleges, universities and other educational institutions, for the 
support of which lands have been granted to this state, or which are supported 
by a public tax, shall remain under the absolute and exclusive control of the 
state. No money raised for the support of the public schools of the state shall 
be appropriated to or used for the support of any sectarian school. 


ARTICLE 9.— SCHOOL AND PUBLIC LANDS. 


§ 153. All proceeds of the public lands that have heretofore been, or may 
hereafter be granted by the United States for the support of the common 
schools in this state; all such per centum as may be granted by the United 
States on the sale of public lands; the proceeds of property that shall fall to 
the state by escheat; the proceeds of all gifts and donations to the state for 
common schools, or not otherwise appropriated by the terms of the gift, and 
all other property otherwise acquired for common schools, shall be and remain 
a perpetual fund for the maintenance of the common schools of the state. It 
shall be deemed a trust fund, the principal of which shall forever remain 
inviolate and may be increased but never diminished. The state shall make 
good all losses thereof. : 

§ 154. The interest and income of this fund together with the net proceeds 
of all fines for violation of state laws, and all other sums which may be added 
thereto by law, shall be faithfully used and applied each year for the benefit 
of the common schools of the state, and shall be for this purpose apportioned 
among and between all the several common school corporations of the state in 
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proportion to the number of children in each of school age, as may be fixed by 
law, and no part of the fund shall ever be diverted even temporarily, from this 
purpose or used for any other purpose whatever than the maintenance of 
common schools for the equal benefit of all the people of the state; provided, 
however, that if any portion of the interest or income aforesaid be not 
expended during any year, said portion shall be added to and become a part 
of the school fund. 

§ 155. After one year from the assembling of the first legislative assembly 
the lands granted to the state from the United States for the support of the 
common schools, may be sold upon the following conditions and no other. No 
more than one-fourth of all such lands shall be sold within the first five years 
after the same become saleable by virtue of this section. No more than one- 
half of the remainder within ten years after the same become saleable as 
aforesaid. The residue may be sold at any time after the expiration of said 
ten years. The legislative assembly shall provide for the sale of all school 
lands subject to the provisions of this article. The coal lands of the state 
shall never be sold, but the legislative assembly may by general laws provide 
for leasing the same. The words ‘‘ coal lands’ shall include lands bearing 
lignite coal. 

§ 156. The superintendent of public instruction, governor, attorney general, 
secretary of state and state auditor shall constitute a board of commissioners, 
which shall be denominated the ‘‘ Board of University and School Lands,’’ 
and subject to the provisions of this article and any law that may be passed 
by the legislative assembly, said board shall have control of the appraisement, 
sale, rental and disposal of all school and university lands, and shall direct 
the investment of the funds arising therefrom in the hands of the state 


treasurer, under the limitations in section 160 of this article. 
Impliedly vests board of university and school lands with discretion in performance 
of its duties, except where limited by statute. Fuller v. University & School Lands, 21 
N. D. 212, 129 N. W. 1029. 


§ 157. The county superintendent of common schools, the chairman of the 
county board, and the county auditor shall constitute boards of appraisal and 
under the authority of the state board of university and school lands shall 
appraise all school lands within their respective counties which they may from 
time to time recommend for sale at their actual value under the prescribed 
terms and shall first select and designate for sale the most valuable lands. 

§ 158. [No land shall be sold for less than the appraised value and in no 
case for less than $10 per acre. The purchaser shall pay one-fifth of the price 
in cash and the remaining four-fifths as follows: One-fifth in five years, one- 
fifth in ten years, one-fifth in fifteen years and one-fifth in twenty years with 
interest at the rate of not less than six per centum payable annually in 
advance. All sajes shall be held at the county seat of the county in which the 
land to be sold is situate, and shall be at public auction and to the highest 
bidder, after sixty days’ advertisement of the same in a newspaper of general 
circulation in the vicinity of the lands to be sold, and one at the seat of 
government. Such lands as shall not have been specially subdivided shall be 
offered in tracts of one-quarter section, and those so subdivided in the smallest 
subdivisions. All lands designated for sale and not sold within two years 
after appraisal shall be reappraised before they are sold. No grant or patent 
for any such lands shall issue until payment is made for the same; provided, 
that the lands contracted to be sold by the state shall be subject to taxation 
from the date of such contract. In case the taxes assessed against any of said 
lands for any year remain unpaid until the first Monday in October of the 
following year, then and thereupon the contract of sale for such lands shall 


become null and void.] | 
See amendments, articles 9, 11 and 13. 


§ 159. All land, money or other property donated, granted or received from 
the United States or any other source for a university, school of mines, reform 
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achool, agricultural college, deaf and dumb asylum, normal school or other 
educational or charitable institution or purpose, and the proceeds of all such 
lands and other property so received from any source, shall be and remain 
perpetual funds, the interest and income of which, together with the rents of 
all such lands as may remain unsold, shall be inviolably appropriated and 
applied to the specific objects of the original grants or gifts. The principal of 
every such fund may be increased but shall never be diminished, and the 
interest and income only shall be used. Every such fund shall be deemed a 
trust fund held by the state, and the state shall make good all losses thereof. 

§ 160. All lands mentioned in the preceding section shall be appraised and 
sold in the same manner and under the same limitations and subject to all 
the conditions as to price and sale as provided above for the appraisal and 
sale of lands for the benefit of common schools; but a distinct and separate 
account shall be kept by the proper officers of each of said funds; provided, 
that the limitations as to the time in which school land may be sold shall 
apply only to lands granted for the support of common schools. 

§ 161. The legislative assembly shall have authority to provide by law for 
the leasing of lands granted to the state for educational and charitable pur- 
poses; but no such law shall authorize the leasing of said lands for a longer 
period than five years. Said lands shall only be leased for pasturage and 
meadow purposes and at a public auction after notice as heretofore provided 
in ease of sale; provided, that all of said school lands now under cultivation 
may be leased, at the discretion and under the control of the board of 
university and school lands, for other than pasturage and meadow purposes 
until sold. All rents shall be paid in advance. 

§ 162. The moneys of the permanent school fund and other educational 
funds shall be invested only in bonds of school corporations within the state, 
bonds of the United States, bonds of the state of North Dakota or in first 
mortgages on farm lands in the state, not exceeding in amount one-third of 
the actual value of any subdivision on which the same may be loaned, such 


value to be determined by the board of appraisers of school lands. 
See amendments, article 8. 
Bonds issued by state normal trustees to secure money for school buildings bonds of 
state docs authorized. State ex rel. University & School Lands v. McMillan, 12 N. D. 
280, 96 N. W. 310. 


§ 163. No law shall ever be passed by the legislative assembly granting to 
any person, corporation or association any privileges by reason of the occupa- 
tion, cultivation or improvement of any public lands by said person, corpora- 
tion or association subsequent to the survey thereof by the general govern- 
ment. No claim for the occupation, cultivation or improvement of any public 
lands shall ever be recognized, nor shall such occupation, cultivation or im- 
provement of any public lands ever be used to diminish, either directly or 
indirectly, the purchase price of said lands. 

§ 164. The legislative assembly shall have authority to provide by law for 
the sale or disposal of all public lands that have been heretofore, or may here- _ 
after be granted by the United States to the state for purposes other than set 
forth and named in sections 153 and 159 of this article. And the legislative 
assembly, in providing for the appraisement, sale, rental and disposal of the 
same, shall not be subject to the provisions and limitations of this article. 

§ 165. The legislative assembly shall pass suitable laws for the safe keeping, 
transfer and disbursement of the state school funds; and shall require all 
officers charged with the same or the safe keeping thereof to give ample bonds 
for all moneys and funds received by them, and if any of said officers shall 
convert to his own use in any manner or form, or shall loan with or without 
interest or shall deposit in his own name, or otherwise than in the name of 
the state of North Dakota or shall deposit in any banks or with any person 
or persons, or exchange for other funds or property any portion of the school 
funds aforesaid, or purposely allow any portion of the same to remain in his 
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own hands uninvested, except in the manner prescribed by law, every such act 
shall constitute an embezzlement of so much of the aforesaid school funds 
as shall be thus taken or loaned, or deposited, or exchanged, or withheld, and 
shall be a felony; and any failure to pay over, produce or account for, the 
state school funds or any part of the same entrusted to any such officer, as 
by law required or demanded, shall be held and be taken to be prima facie 
evidence of such embezzlement. 


ARTICLE 10.— CouNTY AND TOWNSHIP ORGANIZATION. 


§ 166. The several counties in the territory of Dakota lying north of the 
seventh standard parallel, as they now exist, are hereby declared to be counties 
of the state of North Dakota. 

§ 167. The legislative assembly shall provide by general law for organizing 
new counties, locating the county seats thereof temporarily, and changing 
county lines; but no new county shall be organized, nor shall any organized 
county be so reduced as to include an area of less than twenty-four con- 
gressional townships, and containing a population of less than one thousand 
bona fide inhabitants. And in the organization of new counties and in 
changing the lines of organized counties and boundaries of congressional 
townships the natural boundaries shall be observed as nearly as may be. 

§ 168. All changes in the boundaries of organized counties before taking 
effect shall be submitted to the electors of the county or counties to be affected 
thereby at a general election and be adopted by a majority of all the legal 
votes cast in each county at such election; and in case any portion of an 
organized county is stricken off and added to another, the county to which 
such portion is added shall assume and be holden for an equitable proportion 
of the indebtedness of the county so reduced. 


Applies to organized counties only; act authorizing submission of pro change also 
to voters of unorganized counties whose territory is to be annexed, invalid. State ex rel. 
Frich v. Stark County, 14 N. D. 368, 103 N. W. 913. : 

An act to settle boundary disputes and to confirm nonjurisdictional acts is invalid in 
pee where it contains no provision for submission to voters. Schaffner v. Young, 10 

- D, 245, 86 N. W. 733. 

Where majority of affirmative votes for division of existing county did not exceed 
one-half of all votes cast at such election, new county was not created. State ex rel. 
Minehan v. Thompson, 24 N. D. 273, 139 N. W. 960. 

Majority of votes in question of change of county boundaries instead of majority of 
entire vote cast, sufficient. State ex rel. McCue v. Blaisdell,.18 N. D. 31, 119 N. W. 
360; State ex rel. Davis v. Willis, 19 N. D. 225, 124 N. W. 706; State ex rel. Miller v. 
Flaherty, 23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 N. W. 76. 

Upon what basis majority essential to adoption of constitutional or other special 
proposition submitted at general election is to be computed. 22 L.R.A. (N.S.) 478. 


§ 169. The legislative assembly shall provide by general law for changing 
county seats in organized counties, but it shall have no power to remove the 
county seat of any organized county. 

§ 170. The legislative assembly shall provide by general law for township 
organization under which any county may organize, whenever a majority of 
all the legal voters of such county, voting at a general election shall so deter- 
mine, and whenever any county shall adopt township organization, so much 
of this constitution as provides for the management of the fiscal concerns of 
said county by the board of county commissioners may be dispensed with by 
a majority vote of the people voting at any general election; and the affairs 
of said county may be transacted by the chairmen of the several township 
boards of said county and such others as may be provided by law for 
incorporated cities, towns or villages, within such county. 

§ 171. In any county that shall have adopted a system of government by 
the chairmen of the several township boards, the question of continuing the 
same may be submitted to the electors of such county at a general election in 
such a manner as may be provided by law, and if a majority of all the votes 
cast upon such question shall be against said system of government, then such 
system shall cease in said county and the affairs of said county shall then be 
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transacted by a board of county commissioners as is now provided by the laws 
of the territory of Dakota. 
Power to construct drains not part of system of government, and may be conferred 
where legislature deems fit. Martin v. Tyler, 4 N. D. 278, 25 L.R.A. 838, 60 N. W. 392. 


§ 172. Until the system of county government by the chairmen of the 
several township boards is adopted by any county the fiscal affairs of said 
county shall be transacted by a board of county commissioners. Said board 
shall consist of not less than three and not more than five members whose 
terms of office shall be prescribed by law. Said board shall hold sessions for 
the transaction of county business, as shall be provided by law. 

Act requiring payment of expense of maintenance by auditor of county of feeble- 
minded persons at state institution not invalid because not audited by board. State ex 
rel. McCue v. Lewis, 18 N. D. 125, 119 N. W. 1037. 

§ 173. At the first general election held after the adoption of this constitu- 
tion, and every two years thereafter, there shall be elected in each organized 
county in the state, a county judge, clerk of court, register of deeds, county 
auditor, treasurer, sheriff and state’s attorney, who shall be electors of the 
county in which they are elected, and who shall hold their office until their 
successors ure elected and qualified. The legislative assembly shall provide 
by law for such other county, township and district officers as may be deemed 
necessary, and shall prescribe the duties and compensation of all county, 
township and district officers. The sheriff and treasurer of any county shall 
not hold their respective offices for more than four years in succession. 

Did not repeal pre-existing statute, and board of county commissioners may fix com- 
estes of state attorneys until passage of statute fixing compensation. herty v. 

nsom County, 5 N. D. 1, 63 N. W. 148. 

Section 764, Rev. Codes 1905 (section 1121, herein), which prescribes that at each 
general election there shall be elected in each county superintendent of schools, whose 
term shall be two years “ and until his successor is elected and qualified,” is constitu- 
tional. Jenness v. Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B, 675. 

Attorney general has right to appear before grand jury in matters relating to enforce- 
ment of prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 124 N. W. 417, 
Ann. Cas. 1912D, 935. 


ARTICLE 11.— REVENUE AND TAXATION. 


§ 174. The legislative assembly shall provide for raising revenue sufficient 
to defray the expenses of the state for each year, not to exceed im any one year 
four mills on the dollar of the assessed valuation of all taxable property 
in the state, to be ascertained by the last assessment made for state and county 
purposes, and also a sufficient sum to pay the interest on the state debt. 

Legislature has power to require counties to pay expense of local inmates of institution 
for feeble-minded, such payments not being a tax. State ex rel. McCue v. Lewis, 18 N. D. 
125, 119 N. W. 1037. 

State auditor is not authorized to draw warrant on treasurer for sum earned as reward 
for convictions under prohibition law, as terms of statute BD dba for reward is in- 
adequate as appropriation. State ex rel. McDonald v. Holmes, 19 N. D. 286, 123 
N. W. 844. 

§ 175. No tax shall be levied except in pursuance of law, and every law 
imposing a tax shall state distinctly the object of the same, to which only it 
shall be applied. ; 

A ped ling occupation tax law which does not state the object or purpose of tax, or 
how revenue is to be applied, is void. State v. Klectzen, 8 N. D. 286, 78 N. W. 984, 11 
Am. Crim. Rep. 324. . 

§ 176. Laws shall be passed taxing by uniform rule all property according 
to its true value in money, but the property of the United States and the state, 
county and municipal corporations, both real and personal, shall be exempt 
from taxation; and the legislative assembly shall by a general law exempt 
from taxation property used exclusively for school, religious, cemetery or 
charitable purposes and personal property to any amount not exceeding in 
value two hundred dollars for each individual liable to taxation; but the 
legislative assembly may, by law, provide for the payment of a per centum of 
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gross earnings of railroad companies to be paid in lieu of all state, county, 
township and school taxes on property exclusively used in and about the 
prosecution of the business of such companies as common carriers, but no real 
estate of said corporations shall be exempted from taxation in the same 
manner, and on the same basis as other real estate is taxed, except roadbed, 
right-of-way, shops and buildings used exclusively in their business as common 
carriers, and whenever and so long as such law providing for the payment of 
& per centum on earnings shall be in force, that part of section 179 of this 
article relating to assessment of railroad property shall cease to be in force. 
See addenda to this section in amendments, article 7. 


Relates exclusively to general taxation, and not to local assesements. Rolph v. Fargo, 
7 N. D. 640, 42 L.R.A. 646, 76 N, W. 242. 

Act not void which only exempts from taxation property of institutions which dis- 
pense public charity, and is narrower than constitutional provision. Engstad v. Grand 
Forks County, 19 N. D. 54, 84 N. W. 577. 

A general law assessing and taxing grain in elevators, to the possessor, and providi 
for a lien as security for reimbursement, if not the owner, is valid. Minneapolis & N 
Elevator Co. v. Traill County, 9 N. D. 213, 50 L.R.A. 266, 82 N. W. 727. 

A law creating a tax upon crops and land for seed grain and making it a lien 
Peed to prior liens invalid. Yeatman v. King, 2 N. D. 421, 33 Am. St. Rep. 797, 
51 N. W. 721. 

Acquisition of property by the public as affecting tax proceedings previously instituted, 
or previously existent tax lien. 48 L.R.A.(N.S.) 707. 

roperty leased by public as subject of taxation. 35 L.R.A.(N.S.) 167. 

Property granted or sold with reservation of title or lien in favor of public, as subject 
of taxation. 35 L.R.A.(NS.) 669. 
ere held by municipal corporation in trust as subject of taxdtion. 34 L.R.A. 

-S.) 143. 

Exemption of municipal light plant from taxation. 16 L.R.A.(N.S.) 867. 

Taxation of waterworks owned by municipality. 60 L.R.A. 851. 

Taxation of water company belonging to municipality. 1 L.R.A.(NS.) 766. 

What exempt from taxation, as charitable institutions. 38 Am. Rep. 300. 

Right of charitable, educational, or religious institution to exemption from taxation 
as affected by the geographical field of operation. 17 L.R.A.(N.S.) 733. 

Exemption of parish house from taxation. 27 L.R.A.(NS.) 910. 

Exemption of parsonage from taxation. 39 L.A.R.(N.S.) 437. 

Exemption of property used for private school. 21 L.R.A.(N.S.) 164. 

Is school which is also used for residential purposes by proprietor and family, or other 
persons connected with the school “exclusively ” used for school purposes, within 
statutory exemption. 21 L.R.A.(N.S.) 171. 

Fraternal benefit society as a benevolent or charitable association within exemption 
statutes. 7 L.R.A.(N.S.) 380. 

Benefit association as insurance company under statutes exempting benevolent socie- 
ties. 38 L.R.A. 49. 

Exemption of ae from taxation when not expressly included in the exemption 
statute. 24 L.R.A.(N.8.) 1205. 

Effect of fact that property otherwise exempt from taxation is devoted to purposes of 
w particular society. 16 L.R.A.(N.S.) 829; 26 L.R.A.(N.S.) 696. 

oy ereraed of general tax exemptions to inheritance or succession tax. 48 L.R.A. 
(N.S.) 373. 


§ 177. All improvements on land shall be assessed in accordance with 
section 179, but plowing shall not be eonsidered as an improvement or add to 
the value of land for the purpose of assessment. 

§ 178. The power of taxation shall never be surrendered or suspended by 
any grant or contract to which the state or any county or other municipal 
corporation shall be a party. 

§ 179. [All property, except as hereinafter in this section provided, shall be 
assessed in the county, city, township, town, village or district in which it is 
situated, in the manner prescribed by law. The franchise, roadway, roadbed, 
rails and rolling stock of all railroads operated in this state shall be assessed 
by the state board of equalization at their actual value and such assessed 
valuation shall be apportioned to the counties, cities, towns, townships and 
districts in which said roads are located, as a basis for taxation of such 
property in proportion to the number of miles of railway laid in such counties, 
cities, towns, townships and districts. ] 
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See amendments, article 4. 

“Roadway” includes necessary land for main line, sidetracks, turnouts, connecting 
tracks, station houses, freight houses, and other reasonably necessary accommodations. 
Chicago, M. & St. P. R. Co. v. Cass County, 8 N. D. 18, 76 N. W. 239. 

“ Roadway ” does not include i i oe ine used partly for commercial profit. Minne- 
apolis, St. P. & S. Ste. M. R. Co. v. Oppegard, 18 N. D. 1, 118 N. W. 830. 

Franchise, roadway, roadbed, rails, rolling stock of railroads in state taxable as per- 
ae roperty. Minneapolis, St. P. & 8. Ste. M. R. Co, v. Dickey County, 11 N. D. 107, 

ON. W. 260. 

Failure to make record of filing of returns of proceedings had concerning assessment 
of drainage benefits, does not make assessment void. Hackney v. Elliott, 23 N. D. 373, 
137 N. W. 433. 

§ 180. The legislative assembly may provide for the levy, collection and 
disposition of an annual poll tax of not more than one dollar and fifty cents 
on every male inhabitant of this state over twenty-one and under fifty years 
of age, except paupers, idiots, insane persons and Indians not taxed. 

§ 181. The legislative assembly shall pass all laws necessary to carry out 
the provisions of this article. 


ARTICLE 12.— Pustio DEBT anND PuBLIO Works. 

§ 182. The state may, to meet casual deficits or failure in the revenue, or in 
case of extraordinary emergencies, contract debts, but such debts shall never 
in the aggregate exceed the sum of two hundred thousand dollars, exclusive 
of what may be the debt of North Dakota at the time of the adoption of this 
constitution. Every such debt shall be authorized by law for certain purposes 
to be definitely mentioned therein, and every such law shall provide for 
levying an annual tax sufficient to pay the interest semi-annually, and the 
principal within thirty years from the passage of such law, and shall specially 
appropriate the proceeds of such tax to the payment of said principal and 
interest, and such appropriation shall not be repealed nor the tax discontinued 
until such debt, both principal and interest, shall have been fully paid. No 
debt in excess of the limit named shall be incurred except for the purpose of 
repelling invasion, suppressing insurrection, defending the state in time of 
war, or to provide for public defense in case of threatened hostilities; but the 
issuing of new bonds to refund existing indebtedness, shall not be construed 


to be any part or portion of said two hundred thousand dollars. 
Act authorizing issuance of normal school building bonds and appropriating permanent 
school fund to pay same invalid where limit of indebtedness is reached. State ex rel. 
University & Schoo] Lands v. McMillan, 12 N. D. 280, 96 N. W. 310. 


§ 183. The debt of any county, township, city, town, school district or any 
other political subdivision, shall never exceed five per centum upon the 
assessed value of the taxable property therein; provided, that any incorpo- 
rated city may, by a two-thirds vote, increase such indebtedness three per 
centum on such assessed value beyond said five per centum limit. In esti- 
mating the indebtedness which a city, county, township, school district or any 
other political subdivision may ineur, the entire amount of existing indebted. 
ness, whether contracted prior or subsequent to the adoption of this consti- 
tution shall be included; provided, further, that any incorporated city may 
decome indebted in any amount not exceeding four per centum on such 
assessed value without regard to the existing indebtedness of such city, for 
the purpose of constructing or purchasing water works for furnishing a sup- 
ply of water to the inhabitants of such city, or for the purpose of constructing 
sewers, and for no other purpose whatever. All bonds or obligations in excess 
of the amount of indebtedness permitted by this constitution, given by any 
city, county, township, town, school district, or any other political subdivision 


shall be void. 3 
Allegation in complaint in action to test validity of city bonds sufficiently anon ne 
that city was not indebted beyond constitutional limit. State ex rel. Fargo v. Mitchell, 
24 N. D. 196, 139 N. W. 572. 
Indebtedness of a city cannot be increased beyond the limit. even temporarily, by 
issue of refunding bonds. Birkholz v. Dinnie, 6 N. D. 511, 72 N. W. 931. 
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Warrant issued for current county expenses in anticipation of proceeds of lawful levy 
sgt although beyond limit of indebtedness. Darling v. Taylor, 7 N. D. 538, 75 

. W. 766. 

As to what time is the assessed valuation to be taken for purposes of determining 
the debt limit of a state or municipality. 28 L.R.A.(N.S.) 149. 

Oreation of indebtedness within meaning of debt limit provision. 23 L.R.A. 404; 37 
L.R.A.(N.S.) 1058. 

Municipal liability for tort as an “indebtedness.” $7 L.R.A.(N.S.) 1097. 

Mo debt upon property purchased by municipality without assuming payment, 
as part of municipal indebtedness. 3 L.R.A.(N.S.) 684. 

§ 184, Any city, county, township, town, school district, or any other 
political subdivision meurring indebtedness shall at or before the time of so 
doing, provide for the collection of an annual tax sufficient to pay the interest 
and also the principal thereof when due, and all laws or ordinances providing 
for the payment of the interest or principal of any debt shall be irrepealable 
until such debt be paid. 

§ 185. Neither the state nor any county, city, township, town, school dis- 
trict or any other political subdivision shall loan or give its credit or make 
donations to or in aid of any individual, association or corporation, except for 
necessary support of the poor, nor subscribe to or become the owner of the 
capital stock of any association or corporation, nor shall the state engage in 
any work of internal improvement unless authorized by a two-thirds vote of 
the people. 

A statute validating contract for transcribing county records is not invalid as coneti- 
tuting a donation. Steel County v. Erskine, 98 Fed. 215, 39 C. C. A. 173. 

County drainage bonds not loan of credit where reimbursement to be made out of 
sinking fund created by special assessment extending through life of bonds. 

Drainage warrants payable out of drainage fund are not county obligations, and do 
not constitute loan of credit of county. Redmon v. Chacey, 7 N. D. 231, 73 N. W. 1081. 

Issuance of drainage bonds, reimbursement to be made by sinking fund created by 
special assessment during life of bonds, invalid. Martin v. Tyler, 4 N. D. 278, 25 L.R.A. 
838, 60 N. W. 392. 

§ 186. No money shall be paid out of the state treasury except upon appro- 
priation by law and on warrant drawn by the proper officer, and no bills, 
claims, accounts or demands against the state, or any county or other political 
subdivision, shall be audited, allowed or paid until a full itemized statement 
in writing shall be filed with the officer or officers, whose duty it may be to 
audit the same. 

State auditor is not authorized to draw warrant on treasurer for sum loaned as 
reward for convictions under prohibition law, as terms of statute providing for reward 
iv ues as appropriation. State ex rel. McDonald v. Holmes, 19 N. D. 286, 123 

. W. 884. 

Act requiring payment of expense of maintenance of inmates of institution for feeble 
ee not invalid because not audited. State ex rel. McCue v. Lewis, 18 N. D. 125, 119 

. W. 1037. 

§ 187. No bond or evidence of indebtedness of the state shall be valid 
unless the same shall have indorsed thereon a certificate, signed by the auditor 
and secretary of state, showing that the bond or evidence of debt is issued 
pursuant to law and is within the debt limit. No bond or evidence of debt 
of any county, or bond of any township or other political subdivision shall be 
valid unless the same have indorsed thereon a certificate signed by the county 
auditor, or other officer authorized by law to sign such certificate, stating that 
said bond, or evidence of debt, is issued pursuant to law and is within the 


debt limit. 
Warrant issued for current county expenses in anticipation of proceeds of lawful 
age valid, although beyond limit of indebtedness. Darling v. Taylor, 7 N. D. 538, 75 
. W. 766. 
State bonds must be certified to by the auditor and secretary of state to be within 
the debt limit in order to be valid. State ex rel. University & School Lands v. McMillan, 
12 N. D. 280, 96 N. W. 310. 
ARTICLE 13.— MILITIA. 
§ 188. The militia of this state shall consist of all able-bodied male persons 
residing in the state, between the ages of eighteen and forty-five years, except 
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such as may be exempted by the laws of the United States or of this state. 
Persons whose religious tenets or conscientious scruples forbid them to bear 
arms shall not be compelled to do so in times of peace, but shall pay an 
equivalent for a personal service. 

§ 189. The militia shall be enrolled, organized, uniformed, armed and dis- 
ciplined in such a manner as shall be provided by law, not incompatible with 
the constitution or laws of the United States. 

§ 190. The legislative assembly shall provide by law for the establishment 
of volunteer organizations of the several arms of the service, which shall be 
classed as active militia; and no other organized body of armed men shall 
be permitted to perform military duty in this state except the army of the 
United States, without the proclamation of the governor of the state. 

Term “ active militia’ does not mean “ militia when in active service.” State ex rel 
Poole v. Peake, 22 N. D. 457, 40 L.R.A.(N.S.) 354, 135 N. W. 197. 

§ 191. All militia officers shall be appointed or elected in such a manner 
as the legislative assembly shall provide. 

§ 192. The commissioned officers of the militia shall be commissioned by 
the governor, and no commissioned officer shall be removed from office except 
by sentence of court martial, pursuant to law. 

§ 193. The militia forces shall in all cases, except treason, felony or breach 
of the peace, be privileged from arrest during their attendance at musters, 
parades and elections of officers, and in going to and returning from the same. 


ARTICLE 14.— IMPEACHMENT AND REMOVAL FROM OFFICE. 


§ 194. The house of representatives shall have the sole power of impeach- 
ment. The concurrence of a majority of all members elected shall be neces- 
sary to an impeachment. 

§ 195. All impeachments shall be tried by the senate. When sitting for 
that purpose the senators shall be upon oath or affirmation to do justice 
according to the law and evidence. No person shall be convicted without 
the concurrence of two-thirds of the members elected. When the governor 
or lieutenant governor is on trial, the presiding judge of the supreme court 
shall preside. | | 

Privilege as to proceedings for impeachment. 25 L.R.A.(N.S.) 455. 

§ 196. The governor and other state and judicial officers, except county - 
judges, justices of the peace and police magistrates, shall be liable to impeach- 
ment for habitual drunkenness, crimes, corrupt conduct, or malfeasance or 
misdemeanor in office, but judgment in such cases shall not extend further 
than removal from office and disqualification to hold any office of trust or 
profit under the state. The person accused, whether convicted or acquitted, 
shall nevertheless be liable to indictment, trial, judgment and punishment 
according to law. 

§ 197. All officers not liable to impeachment shall be subject to removal 
for misconduct, malfeasance, crime or misdemeanor in office, or for habitual 
drunkenness or gross incompetency in such manner as may be provided by 


law. 
The superintendent of the hospital for insane may be removed at pleasure of board 
of trustees. State ex rel. Moore v. Archibald, 5 N. D. 359, 66 N. W. 234. 


§ 198. No officer shall exercise the duties of his office after he shall have 
been impeached and before his acquittal. 

§ 199. On trial of impeachment against the governor, the leutenant 
governor shall not act as a member of the court. 

§ 200. No person shall be tried on impeachment before he shall have been 
served with a copy thereof, at least twenty days previous to the day set for 
trial. 

§ 201. No person shall be liable to impeachment twice for the same offense. 
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ARTICLE 15.— FuturE AMENDMENTS. 


§ 202. Any amendment or amendments to this constitution may be pro- 
posed in either house of the legislative assembly; and if the same shall be 
agreed to by a majority of the members elected to each of the two houses, 
such proposed amendment shall be entered on the journal of the house with 
the yeas and nays taken thereon, and referred to the legislative assembly to 
be chosen at the next general election, and shall be published, as provided by 
law, for three months previous to the time of making such choice, and if in 
the legislative assembly so next chosen as aforesaid such proposed amendment 
or amendments shall be agreed to by a majority of all the members elected to 
each house, then it shall be the duty of the legislative assembly to submit 
such proposed amendment or amendments to the people in such manner and 
at such time as the legislative assembly shall provide; and if the people shall 
approve and ratify such amendment or amendments by a majority of the 
electors qualified to vote for members of the legislative assembly voting 
thereon, such amendment or amendments shall become a part of the constitu- 
tion of this state. If two or more amendments shall be submitted at the same 
time they shall be submitted in such manner that the electors shall vote for 


or against each of such amendments separately. 

Provides only method for amendment; word “ revision” in proviso of fifth subdivision 
of section 216 synonymous with “ amendment” in section 202. State ex rel. Miller v. 
ba 22 N. D. 362, 133 N. W. 1046. 

+ awe of noncompliance with prescribed method of amending constitution. 10 L.R.A. 
( ) 149. 

Validation of unconstitutional statute by constitutional amendment. 60 L.R.A. 564; 
88 L.R.A.(NS.) 77. 


ARTICLE 16.— CoMPACT WITH THE UNITED STATES. 


§ 208. The following article shall be irrevocable without the consent of the 
United States and the people of this state: 

1. Perfect toleration of religious sentiment shall be secured, and no inhabit- 
ant of this state shall ever be molested in person or property on account of 
his or her mode of religious worship. 

2. The people inhabiting this state do agree and declare that they forever 
disclaim all right and title to the unappropriated public lands lying within the 
boundaries thereof, and to all lands lying within said limits owned or held 
' by any Indian or Indian tribes, and that until the title thereto shall have 
been extinguished by the United States, the same shall be and remain subject 
to the disposition of the United States, and that said Indian lands shall 
remain under the absolute jurisdiction and control of the congress of the 
United States; that the lands belonging to citizens of the United States 
residing without this state shall never be taxed at a higher rate than the 
lands belonging to residents of this state; that no taxes shall be imposed by 
this state on lands or property therein belonging to, or which may hereafter be 
purchased by the United States, or reserved for its use. But nothing in this 
article shall preclude this state from taxing as other lands are taxed, any 
lands owned or held by any Indian who has severed his tribal relations, and 
has obtained from the United States or from any person, a title thereto, by 
patent or other grant, save and except such lands as have been or may be 
granted to any Indian or Indians under any acts of congress containing a 
provision exempting the lands thus granted from taxation, which last men- 
tioned lands shall be exempt from taxation so long, and to such an extent, 
as is, or may be provided in the act of congress granting the same 

8. In order that payment of the debts and liabilities contracted or 
incurred by and on behalf of the territory of Dakota may be justly and 
equitably provided for and made, and in pursuance of the requirements of an 
act of congress approved February 22, 1889, entitled ‘‘ An act to provide for the 
division of Dakota into two states and to enable the people of North Dakota, 
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South Dakota, Montana and Washington to form constitutions and state 
governments and to be admitted into the union on an equal footing with the 
original states, and to make donations of public lands to such states,’’ the 
states of North Dakota and South Dakota, by proceedings of a joint commis- 
sion, duly appointed under said act, the sessions whereof were held at Bis- 
marck in said state of North Dakota, from July 16, 1889, to July 31, 1889, 
inclusive, have agreed to the following adjustment of the amounts of the debts 
and liabilities of the territory of Dakota which shall be assumed and paid by 
each of the states of North Dakota and South Dakota, respectively, to wit: 

This agreement shall take effect and be in force from and after the admission 
into the union, as one of the United States of America, of either the state of 
North Dakota or the state of South Dakota. 

The words ‘‘ state of North Dakota,’’ wherever used in this agreement, shall 
be taken to mean the territory of North Dakota in case the state of South 
Dakota shall be admitted into the union prior to the admission into the union 
of the state of North Dakota; and the words ‘‘ state of South Dakota,’’ 
wherever used in this agreement, shall be taken to mean the territory of 
South Dakota in case the state of North Dakota shall be admitted into the 
union prior to the admission into the union of the state of South Dakota. 

The said state of North Dakota shall assume and pay all bonds issued by 
the territory of Dakota to provide funds for the purchase, construction, 
repairs or maintenance of such public institutions, grounds or buildings as are 
located within the boundaries of North Dakota, and shall pay all warrants 
issued under and by virtue of that certain act of the legislative assembly of 
the territory of Dakota, approved March 8, 1889, entitled ‘‘An act to provide 
hak a refunding of outstanding warrants drawn on the capitol building 

The state of South Dakota shall assume and pay all bonds issued by the 
territory of Dakota to provide funds for the purchase, construction, repairs 
or maintenance of such public institutions, grounds or buildings as are located 
within the boundaries of South Dakota, that is to say, the state of North 
Dakota shall assume and pay the following bonds and indebtedness, to wit: 

Bonds issued on account of the hospital for insane at Jamestown, North 
Dakota, the face aggregate of which is $266,000; also, bonds issued on account 
of the North Dakota university at Grand Forks, North Dakota, the face 
aggregate of which is $96,700; also, bonds issued on account of the peniten- 
tiary at Bismarck, North Dakota, the face aggregate of which is $93,600; also, 
refunding capitol building warrants dated April 1, 1889, $83,507.46. 

And the state of South Dakota shall assume and pay the following bonds 
and indebtedness, to wit: 

Bonds issued on account of the hospital for the insane at Yankton, South 
Dakota, the face aggregate of which is $210,000; also, bonds issued on account 
of the school for deaf mutes, at Sioux Falls, South Dakota, the face aggregate 
of which is $51,000; also, bonds issued on account of the university at 
Vermillion, South Dakota, the face aggregate of which is $75,000; also, bonds 
issued on account of the penitentiary at Sioux Falls, South Dakota, the face 
aggregate of which is $94,300; also, bonds issued on account of the agricultural 
college at Brookings, South Dakota, the face aggregate of which is $97,500: 
also, bonds issued on account of the normal school at Madison, South Dakota, 
the face aggregate of which is $49,400; also, bonds issued on account of the 
school of mines at Rapid City, South Dakota, the face aggregate of which is 
$33,000; also, bonds issued on account of the reform school at Plankinton, 
South Dakota, the face aggregate of which is $30,000; also, bonds issued on 
account of the normal school at Spearfish, South Dakota, the face aggregate 
of which is $25,000; also, bonds issued on account of the soldiers’ home at Hot 
Springs, South Dakota, the face aggregate of which is $45,000. 

The states of North Dakota and South Dakota shall pay one-half each of all 
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liabilities now existing or hereafter and prior to the taking effect of this agree- 
ment incurred, except those heretofore or hereafter incurred, on account 
of public institutions, grounds or buildings, except as otherwise herein 
specifically provided. 

The state of South Dakota shall pay to the state of North Dakota $46,500, 
on account of the excess of territorial appropriations for the permanent 
improvement of territorial institutions which under this agreement will go to 
South Dakota, and in full of the undivided one-half interest of North Dakota 
in the territorial library, and in full settlement of unbalanced accounts, and 
of all claims against the territory, of whatever nature, legal or equitable, 
arising out of the alleged erroneous or unlawful taxation of Northern Pacific 
railroad lands, and the payment of said amount shall discharge and exempt 
the state of South Dakota from all liability for or on account of the several 
matters hereinbefore referred to; nor shall either state be called upon to pay 
or answer to any portion of liability hereafter arising or accruing on account 
of transactions heretofore had, which liability would be a liability of the 
territory of Dakota had such territory remained in existence, and which 
liability shall grow out of matters connected with any public institutions, 
grounds or buildings of the territory situated or located within the boundaries 
of the other state. 

A final adjustment of accounts shall be made upon the following basis: 
North Dakota shall be charged with all sums paid on account of the public 
institutions, grounds or buildings located within its boundaries on account of 
the current appropriations since March 9, 1889; and South Dakota shall be 
charged with all sums paid on account of public institutions, grounds or build- 
ings located within its boundaries on the same account and during the same 
time. Each state shall be charged with one half of all other expenses of the 
territorial government during the same time. All moneys paid into the 
treasury during the period from March 8, 1889, to the time of taking effect of 
this agreement by any county, municipality or person within the limits of the 
proposed state of North Dakota, shall be credited to the state of North 
Dakota; and all sums paid into said treasury within the same time by any 
county, municipality or person within the limits of the proposed state of. 
South Dakota shall be credited to the state of South Dakota; except that any 
and all taxes on gross earnings paid into said treasury by railroad corpora- 
tions, since the 8th day of March, 1889, based upon earnings of years prior to 
1888, under and by virtue of the act of the legislative assembly of the territory 
of Dakota, approved March 7, 1889, and entitled ‘‘An act providing for the 
levy and collection of taxes upon property of railroad companies in this 
territory,’’ being chapter 107 of the session laws of 1889 (that is, the part of 
such sums going to the territory), shall be equally divided between the states 
of North Dakota and South Dakota, and all taxes heretofore or hereafter paid 
into said treasury under and by virtue of the act last mentioned, based on the 
gross earnings of the year 1888, shall be distributed as already provided by 
law, except that so much thereof as goes to the territorial treasury shall be 
divided as follows: North Dakota shall have so much thereof as shall be or 
has been paid by railroads within the limits of the proposed state of North 
Dakota, and South Dakota so much thereof as shall be or has been paid by 
railroads within the limits of the proposed state of South Dakota; each 
state shall be credited also with all balances of appropriations made by the 
seventeenth legislative assembly of the territory of Dakota for the account of 
the public institutions, grounds or buildings situated within its limits, remain- 
‘ing unexpended on March 8, 1889. If there shall be any indebtedness except 
the indebtedness represented by the bonds and refunding warrants herein- 
before mentioned, each state shall at the time of such final adjustment of 
accounts, assume its share of said indebtedness as determined by the amount 
paid on account of the public institutions, grounds or buildings of such state 
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in excess of the receipts from counties, municipalities, railroad corporations 
or persons within the limits of said state, as provided in this article; and if 
there should be a surplus at the time of such final adjustment, each state shall 
be entitled to the amounts received from counties, municipalities, railroad 
corporations or persons within its limits over and above the amount charged 
it. And the state of North Dakota hereby obligates itself to pay such part of 
the debts and liabilities of the territory of Dakota as is declared by the fore- 
going agreement to be its proportion thereof, the same as if such proportion 
had been originally created by said state of North Dakota as its own debt or 
liability. 

§ 204. Jurisdiction is ceded to the United States over the military reser- 
. vations of Fort Abraham Lincoln, Fort Buford, Fort Pembina and Fort 
Totten, heretofore declared by the president of the United States; provided, 
legal process, civil and criminal, of this state, shall extend over such reserva- 
tions in all cases in which exclusive jurisdiction is not vested in the United 
States, or of crimes not committed within the limits of such reservations. 

§ 205. The state of North Dakota hereby accepts the several grants of 
land granted by the United States to the state of North Dakota by an act of 
congress, entitled ‘‘ An act to provide for the division of Dakota into two states, 
and to enable the people of North Dakota, South Dakota, Montana and 
Washington to form constitutions and state governments, and to be admitted 
into the union on equal footing with the original states, and to make donations 
of public lands to such states,’’ under the conditions and limitations therein 
mentioned ; reserving the right, however, to apply to congress for modification 


of said conditions and limitations in case of necessity. 

The proceeds of the sale of all school and institution lands must be kept as a per- 
petual fund, the interest and income of which can only be used for the maintenance of. 
schools and educational institutions. State ex rel. University & School Lands v. Mc- 
Millan, 12 N. D. 280, 96 N. W. 310. 


ARTICLE 17.— MISCELLANEOUS. 


§ 206. The name of this state shall be ‘‘ North Dakota.’’ The state of 
North Dakota shall consist of all the territory included within the following 
boundary, to wit: Commencing at a point in the main channel of the Red 
River of the North, where the forty-ninth degree of north latitude crosses the 
same; thence south up the main channel of the same and along the boundary 
line of the state of Minnesota to a point where the seventh standard parallel 
intersects the same; thence west along said seventh standard parallel produced 
due west to a point where it intersects the twenty-seventh meridian of longi- 
tude west from Washington; thence north on said meridian to a point where 
it intersects the forty-ninth degree of north latitude; thence east along said 
line to place of beginning. 

§ 207. The following described seal is hereby declared to be and hereby 
constituted the Great Seal of the state of North Dakota, to wit: A tree in the 
open field, the trunk of which is surrounded by three bundles of wheat; on the 
right a plow, anvil and sledge; on the left a bow crossed with three arrows, and 
an Indian on horseback pursuing a buffalo toward the setting sun; the foliage 
of the tree arched by a half circle of forty-two stars, surrounded by the motto 
“* Liberty and Union, Now and Forever, One and Inseparable;’’ the words 
“* Great Seal ’’ at the top, the words ‘‘ State of North Dakota ’’ at the bottom; 
‘* October 1st ’’ on the left and ‘‘ 1889 ’’ on the right. The seal to be two and 
one-half inches in diameter. 

§ 208. The right of the debtor to enjoy the comforts and necessaries of life 
shall be recognized by wholesome laws, exempting from forced sale to all 
heads of families a homestead, the value of which shall be limited and defined 
by law, and a reasonable amount of personal property; the kind and value 
shall be fixed by law. This section shall not be construed to prevent liens 


cix 


CONSTITUTION OF NORTH DAKOTA. 


against the homestead for labor done and materials furnished in the improve- 
ment thereof, in such manner as may be prescribed by law. 
Does not, in absence of legislation thereunder, repeal pre-existing exemption laws. 
Roesler v. Taylor, 3 N. D. 546, 58 N. W. 342. 
Homestead laws are remedial and should be liberally construed with view of carrying 
out their obvious purpose. Dieter v. Fraine, 20 N. D. 488, 128 N. W. 684. 
Husband, as head of the family, is entitled to claim as exempt a homestead, the fee 
to which is in the wife. Bremseth v. Olson, 16 N. D. 242, 13 L.R.A.(N.S.) 170, 112 
N. W. 1056, 14 Ann. Cas. 1155. 
Wife may claim exemptions as head of the family only where husband has been con- 
structively deposed. Ness v. Jones, 10 N. D. 587, 88 Am. St. Rep. 755, 88 N. W. 706. 
Self-executing effect of constitutional exemption. 16 L.R.A. 284. 
Exemption of homestead from liability for torts. 24 L.R.A. 789; 16 L.RA.(NS.) 947. 
Exemption of proceeds on sale of homestead. 19 L.R.A. 36. 
Crops grown on homestead, or proceeds thereof, as exempt. 32 L.R.A.(N.S.) 577. 
ars) t to claim homestead in property used as a hotel or boarding house. 41 L.R.A. 
5.) 303. 
A debtor’s right of action against his creditor for collecting debt in another jurisdic 
tion is evasion of exemption laws of their domicil. 47 L.R.A.(N.S.) 689. 


_ § 209. The labor of children under twelve years of age shall be prohibited 
in mines, factories and workshops in this state. 

What places are included within term “business establishment,” “ mercantile insti- 
tution,” etc., as used in statutes relating to the employment of minors. 44 L.R.A. 
(NS.) 1185. 

Employment of child in violation of statute as negligence which will sustain an action 
by the child for personal injuries. 7 L.R.A.(N.S.) 335; 48 L.R.A.(NS.) 656. 

May one employing child under age rely on contributory negligence or assumption of 
risk, to defeat liability for personal injuries. 12 L.R.A.(N.S.) 461; 20 L.R.A.(N.S.) 876. 

Liability of master for injury to minor who procures employment by misrepresenting 
his age. 15 L.R.A.(N.S.) 443; 20 L.R.A.(N.S.) 500; 25 L.R.A-(NS.) 708. 

Private action for violation of child labor laws. 9 L.R.A.(N.S.) 381. 

§ 210. All flowing streams and natural water courses shall forever remain 
the property of the state for mining, irrigating and manufacturing purposes. 

Course of nonnavigable stream may be diverted when substantial integrity of the 
stream will not be impaired. Bigelow v. Draper, 6 N. D. 152, 69 N. W. 570. 

§ 211. Members of the legislative assembly and judicial department, except 
such inferior officers as may be by law exempted shall, before they enter on 
the duties of their respective offices, take and subscribe the following oath or 
affirmation: ‘‘ I do solemnly swear (or affirm, as the case may be) that I will 
support the constitution of the United States and the constitution of the state 
of North Dakota; and that I will faithfully discharge the duties of the office 
Ola sain wate according to the best of my ability, so help me God’’ (if 
an oath), (under pains and penalties of perjury), if an affirmation, and no 
other oath, declaration, or test shall be required as a qualification for any 
office or public trust. 

Act requiring legislative candidate to file sworn petition stating that he is a candidate 
and requesting printing of name on party ballot and agreeing to vote for successful 
primary candidate for senator, valid. State ex rel. McCue v. Blaisdell, 18 N. D. 55, 24 

_ LRA.(N.S.) 465, 138 Am. St. Rep. 741, 118 N. W. 141. 

§ 212. The exchange of ‘‘ black lists ’’ between corporations shall be pro- 
hibited. 

Blacklisting employees. 63 L.R.A. 289. 

Injunction against blacklisting. 20 L.R.A. 342; 4 LR.A.(N.S.) 1121. 

Action on the case for blacklisting. 4 L.R.A.(N.S.) 1120. 

§ 213. The real and personal property of any woman in this state, acquired 
before marriage, and all property to which she may after marriage become in 
any manner rightfully entitled, shall be her separate property and shall not be 
liable for the debts of her husband. 


An act making the wife liable for family necessaries is not invalid. Banner Mercan- 
tile Co. v. Hendricks, 24 N. D. 16, 138 N. W. 993. 


ARTICLE 18.— CONGRESSIONAL AND LEGISLATIVE APPORTIONMENT. 


§ 214, Until otherwise provided by law, the member of the house of repre- 
sentatives of the United States apportioned to this state, shall be elected at 


large. 
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Until otherwise provided by law, the senatorial and representative districts 
shall be formed, and the senators and the representatives shall be apportioned 
as follows: 

The first district shall consist of the townships of Walhalla, St. Joseph, 
Neche, Pembina, Bathgate, Carlisle, Joliet, Midland, Lincoln and Drayton, in 
the county of Pembina, and be entitled to one senator and two representatives. 

The second district shall consist of the townships of St. Thomas, Hamilton, 
Cavalier, Akra, Beaulien, Thingvalla, Gardar, Park, Crystal, Elora and 
Lodema, in the county of Pembina, and be entitled to one senator and two 
representatives. . 

The third district shall consist of the townships of Perth, Latona, Adams, 
Silvesta, Cleveland, Morton, Vesta, Tiber, Medford, Vernon, Golden, Lampton, 
Eden, Rushford, Kensington, Dundee, Ops, Prairie Center, Fertile, Park 
River and Glenwood, in the county of Walsh, and be entitled to one senator 
and two representatives. 

The fourth district shall consist of the townships of Forest River, Walsh 
Center, Grafton, Farmington, Ardock, village of Ardock, Harrison, city of 
Grafton, Oakwood, Martin, Walshville, Pulaski, Acton, Minto and St. 
Andrews, in the county of Walsh, and be entitled to one senator and three 
representatives. 

The fifth district shall consist of the townships of Gilby, Johnstown, 
Strabane, Wheatfield, Hegton, Arvilla, Avon, Northwood, Lind, Grace, Lari- 
more, and the city of Larimore, Elm Grove, Agnes, Inkster, Elkmount, Oak- 
wood, Niagara, Moraine, Logan and Loretta, in the county of Grand Forks, 
and be entitled to one senator and two representatives. 

The sixth district shall consist of the third, fourth, fifth and sixth wards of 
the city of Grand Forks, as now constituted, and the townships of Falconer, 
Harvey, Turtle River, Ferry, Rye, Blooming, Meckinock, Lakeville and Levant, 
in the county of Grand Forks, and be entitled to one senator and two 
representatives. 

The seventh district shall consist of the first and second wards of the city of 
Grand Forks, as now constituted, and the townships of Grand Forks, Brenna, 
Oakville, Chester, Pleasant View, Fairfield, Allendale, Walle, Bentru, 
Americus, Michigan, Union and Washington, in the county of Grand Forks, 
and be entitled to one senator and two representatives. 

The eighth district shall consist of the county of Traill and be entitled to 
one senator and four representatives. 

The ninth district shall consist of the township of Fargo and the city of 
Fargo, in the county of Cass, and the fractional township number 139 in range 
48, and be entitled to one senator and two representatives. 

The tenth district shall consist of the townships of Noble, Wiser, Harwood, 
Reed, Barnes, Stanley, Pleasant, Kenyon, Gardner, Berlin, Raymond, Maple- 
ton, Warren, Norman, Elm River, Harmony, Durbin, Addison, Davenport, 
Casselton and the city of Casselton, in the county of Cass, and be entitled to 
one senator and three representatives. 

The eleventh district shall consist of the townships of Webster, Rush River, 
Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows, Erie, Empire, 
Wheatland, Gill, Walberg, Watson, Page, Rich, Ayr, Buffalo, Howes, Eldrid, 
Highland, Rochester, Lake, Cornell, Tower, Hill, Clifton and Pontiac, in the 
county of Cass, and be entitled to one senator and three representatives. 

The twelfth district shall consist of the county of Richland and be entitled 
to one senator and three representatives. 

The thirteenth district shall consist of the county of Sargent and be entitled 
to one senator and two representatives. 

The fourteenth district shall consist of the county of Ransom and be entitled 
to one senator and two representatives. 

The fifteenth district shall consist of the county of Barnes and be entitled 
to one senator and two representatives. 
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The sixteenth district shall consist of the counties of Steele and Griggs and 
be entitled to one senator and two representatives. 

The seventeenth district shall consist of the county of Nelson and be entitled 
to one senator and one representative. 

The eighteenth district shall consist of the county of Cavalier and be 
entitled to one senator and two representatives. 

The nineteenth district shall consist of the counties of Towner and Rolette, 
and be entitled to one senator and one representative. 

The twentieth district shall consist of the counties of Benson and Pierce, 
and be entitled to one senator and two representatives. 

The twenty-first district shall consist of the county of Ramsey, and be 
entitled to one senator and two representatives. 

The twenty-second district shall consist of the counties of Eddy, Foster and 
Wells, and be entitled to one senator and two representatives. 

The twenty-third district shall consist of the county of Stutsman, and be 
entitled to one senator and two representatives. 

The twenty-fourth district shall consist of the county of LaMoure, and be 
entitled to one senator and one representative. 

The twenty-fifth district shall consist of the county of Dickey, and be 
entitled to one senator and two representatives. 

The twenty-sixth district shall consist of the counties of Emmons, McIntosh, 
Logan and Kidder, and be entitled to one senator and two representatives. 

The twenty-seventh district shall consist of the county of Burleigh, and be— 
entitled to one senator and two representatives. 

The twenty-eighth district shall consist of the counties of Bottineau and 
McHenry, and be entitled to one senator and one representative. 

The twenty-ninth district shall consist of the counties of Ward, McLean, and 
all the unorganized counties lying north of the Missouri river, and be entitled 
to one senator and one representative. 

The thirtieth district shall consist of the counties of Morton and Oliver, and 
be entitled to one senator and two representatives. 

The thirty-first district shall consist of the counties of Mercer, Stark and 
Billings, and all the unorganized counties lying south of the Missouri river, 


and be entitled to one senator and one representative. 
Senate must be composed at all times of two classes of senators, ae nearly equal in 
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 631, 127 N. W. 834. 


ARTICLE 19.— PuBLic INSTITUTIONS. 


§ 215. The following public institutions of the state are permanently 
located at the places hereinafter named, each to have the lands specifically 
granted to it by the United States, in the act of congress, approved February 
22, 1889, to be disposed of and used in such manner as the legislative assembly 
may prescribe, subject to the limitations provided in the article on school and 
public lands contained in this constitution: 

First. The seat of government at the city of Bismarck, in the county of 
Burleigh. 

Second. The State University and the School of Mines at the city of Grand 
Forks, in the county of Grand Forks. 

Third. The Agricultural College at the city of Fargo, in the county of Cass. 

Fourth. A State Normal school at the city of Valley City, in the county of 
Barnes; and the legislative assembly in apportioning the grant of eighty 
thousand acres of land for normal schools made in the act of congress referred 
to shall grant to the said normal school at Valley City as aforementioned, fifty 
thousand (50,000) acres, and said lands are hereby appropriated to said 
institution for that purpose. 

[Fifth. The Deaf and Dumb Asylum at the city of Devils Lake, in the 


county of Ramsey. | 
See amendment, article 5. = 
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Sixth. A State Reform School at the city of Mandan, in the county of 
Morton. 

Seventh. A State Normal School at the city of Mayville, in the county of 
Traill; and the legislative assembly in apportioning the grant of lands made by 
congress, in the act aforesaid for state normal schools, shall assign thirty 
thousand (30,000) acres to the institution hereby located at Mayville, and said 
lands are hereby appropriated for said purpose. 

(Eighth. A State Hospital for the Insane and Institution for the Feeble 
Minded in connection therewith, at the city of Jamestown, in the. county of 
Stutsman. And the legislative assembly shall appropriate twenty thousand 
acres of the grant of lands made by the act of congress aforesaid for ‘‘ other 
- educational and charitable institutions ’’ to the benefit and for the endowment 
of said institution. | 

See amendments, article 6. 


Establishment of additional normal schools by legislature prohibited. State ex rel. 
Miller v. Taylor, 22 N. D. 362, 133 N. W. 1046. 


§ 216. [The following named public institutions are hereby permanently 
located as hereinafter provided, each to have so much of the remaining grant 
of one hundred and seventy thousand acres of land made by the United States 
for ‘‘ other educational and charitable institutions,’’ as is allotted by law, viz.: 

First. A Soldiers’ Home, when located, or such other charitable institu- 
tion as the legislative assembly may determine, at Lisbon, in the county of 

om, with a grant of forty thousand acres of land. 

Second. A Blind Asylum, or such other institution as the legislative 
assembly may determine, at such place in the county of Pembina as the 
qualified electors of said county may determine at an election to be held as 
prescribed by the legislative assembly, with a grant of thirty thousand acres. 

Third. An Industrial School and School for Manual Training, or such other 
educational or charitable institution as the legislative assembly may provide, 
at the town of Ellendale, in the county of Dickey, with a grant of forty 
thousand acres. . 

Fourth. A School of Forestry, or such other institution as the legislative 
assembly may determine, at such place in one of the counties of McHenry, 
Ward, Bottineau or Rolette, as the electors of said counties may determine 
by an election for that purpose, to be held as provided by the legislative 
assembly. 

Fifth. A Scientific School, or such other educational or charitable institu- 
tion as the legislative assembly may prescribe, at the city of Wahpeton, county 
of Richland, with a grant of forty thousand acres; provided, that no other 
institution of a character similar to any one of those located by this article 


shall be established or maintained without a revision of this constitution.] 
See amendments, article 12. 


Word “ revision” in proviso of fifth subdivision synonymous with “amendment” i 
section 202; Hepes establishment of additional schools. State ex rel. Miller v. 
Taylor, 22 N. D. 362, 133 N. W. 1046. 


ARTICLE 20.— PROHIBITION. 


§ 217. No person, association or corporation shall within this state, manu- 
facture for sale or gift, any intoxicating liquors, and no person, association or 
corporation shall import any of the same for sale or gift, or keep or sell or offer 
the same for sale, or gift, barter or trade as a beverage. The legislative 
assembly shall by law prescribe regulations for the enforcement of the 
provisions of this article and shall thereby provide suitable penalties for the 
violation thereof. 

State v. Swan, 1 N. D. 5, 44 N. W. 492. 
See amendments, article 1 (new article). 
Legislature no power to create new offices in contravention of whole scheme of gov- 


hea indicated by other provisions. Ex parte Corliss, 16 N. D. 470, 114 
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SCHEDULE. 

§ 1. That no inconvenience may arise from a change of territorial govern- 
ment to state government, it is declared that all writs, actions, prosecutions, 
claims and rights of individuals and bodies corporate shall continue as if no 
change of government had taken place, and all processes which may, before the 
organization of the judicial department under this constitution, be issued 
under the authority of the territory of Dakota shall be as valid as if issued 
in the name of the state. 

§ 2. All laws now in force in the territory of Dakota, which are not 
repugnant to this constitution, shall remain in force until they expire by their 
own limitations or be altered or repealed. 

§ 3. All fines, penalties, forfeitures and escheats accruing to the territory ~ 
of Dakota shall accrue to the use of the states of North Dakota and South 
Dakota and may be sued for and recovered by either of said states as necessity 
may require. 

§ 4. All recognizances, bonds, obligations or other undertakings heretofore 
taken, or which may be taken before the organization of the judicial depart- 
ment under this constitution, shall remain valid, and shall pass over to, and 
may be prosecuted in the name of the state; all bonds, obligations or other 
undertakings executed to this territory, or to any officer in his official capacity, 
shall pass over to the proper state authority, and to their successors in office, 
for the use therein respectively expressed, and may be sued for and recovered 
accordingly; all criminal prosecutions and penal actions which have arisen, 
or may arise before the organization of the judicial department, under this 
constitution, or which shall then be pending, may be prosecuted to judgment 
and execution in the name of the state. 

§ 5. All property, real and personal, and credits, claims and choses in 
action belonging to the territory of Dakota at the time of the adoption of this 
constitution, shall be vested in and become the property of the states of North 
Dakota and South Dakota. 

§ 6. Whenever any two of the judges of the supreme court of the state, 
elected under the provisions of this constitution shall have qualified in their 
offices, the causes then pending in the supreme court of the territory on appeal 
or writ of error from the district courts of any county or subdivision within 
the limits of this state, and the papers, records and proceedings of said court 
shall pass into the jurisdiction and possession of the supreme court of the 
state, except as otherwise provided in the enabling act of congress, and until 
so superseded the supreme court of the territory and the judges thereof shall 
continue, with like powers and jurisdiction as if this constitution had not 
been adopted. Whenever the judge of the district court of any district elected 
under the provisions of this constitution shall have qualified in his office, the 
several causes then pending in the district court of the territory within any 
county in such district, and the records, papers and proceedings of said district 
court, and the seal and other property pertaining thereto, shall pass into the 
jurisdiction and possession of the district court of the state for such county, 
except as provided in the enabling act of congress, and until the district courts 
of this territory shall be superseded in the manner aforesaid, the said district 
courts and the judges thereof shall continue with the same jurisdiction and 
power to be exercised in the same judicial districts respectively as heretofore 
constituted under the laws of the territory. 

§ 7. Until otherwise provided by law, the seals now in use in the supreme 
and district courts of this territory are hereby declared to be the seals of the 
supreme and district courts respectively of the state. 

§ 8. Whenever this constitution shall go into effect, the books, records and 
papers, and proceedings of the probate court in each county, and all causes and 
matters of administration and other matters pending therein, shall pass into 
the jurisdiction and possession of the county court of the same county, and the 
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said county court shall proceed to final decree or judgment, order or other 
determination in the said several matters and causes as the said probate court 
might have done if this constitution had not been adopted. And until the 
election and qualification of the judges of the county courts provided for in 
this constitution, the probate judges shall act as the judges of the county 
courts within their respective counties, and the seal of the probate court in 
each county shall be the seal of the county court therein, until the said court 
shall have procured a proper seal. 

§ 9. The terms ‘‘ probate court ’’ or ‘‘ probate judge,’’ whenever occurring 
in the statutes of the territory, shall, after this constitution goes into effect, be 
held to apply to the county court or county judge. 

§ 10. All territorial, county and precinct officers, who may be in office at 
the time this constitution takes effect, whether holding their offices under the 
authority of the United States or of the territory, shall hold and exercise their 
respective offices, and perform the duties thereof as prescribed in this constitu- 
tion, until their successors shall be elected and qualified in accordance with 
the provisions of this constitution, and official bonds of all such officers shall 
continue in full force and effect as though this constitution had not been 
adopted; and such officers for their term of service, under this constitution, 
shall receive the same salaries and compensation as is by this constitution or 
by the laws of the territory, provided for like officers; provided, that the 
county and precinct officers shall hold their offices for the term for which they 
were elected. There shall be elected in each organized county in this state, 
at the election to be held for the ratification of this constitution, a clerk of 
the district court, who shall hold his office under said election until his 
successor is duly elected and qualified. The judges of the district court shall . 
have power to appoint state’s attorneys in any organized counties where no 
such attorneys have been elected, which appointment shall continue until the 
general election to be held in 1890, and until his successor is elected and 
qualified. : 

§ 11. This constitution shall take effect and be in full force immediately 
upon the admission of the territory as a state. 

§ 12. Immediately upon the adjournment of this convention the governor 
of the territory, or in case of his absence or failure to act, the secretary of the 
territory, or in case of his absence or failure to act, the president of the 
constitutional convention shall issue a proclamation, which shall be published 
and a copy thereof mailed to the chairman of the board of county commis- 
sioners of each county, ealling an election by the people on the first Tuesday in 
October, 1889, of all the state and district officers created and made elective by 
this constitution. This constitution shall be submitted for adoption or 
rejection at said election to a vote of the electors qualified by the laws of this 
territory to vote at all elections. At the election provided for herein the 
qualified voters shall vote directly for or against this constitution and for or 
against the article separately submitted. 

§ 18. The board of commissioners of the several counties shall thereupon 
order such election for said day, and shall cause notice thereof to be given for 
the period of twenty days in the manner provided by law. Every qualified 
elector of the territory, at the date of said election, shall be entitled to vote 
thereat. Said election shall be conducted in all respects in the same manner 
as provided by the laws of the territory for general elections, and the returns 
for all state and district officers, and members of the legislative assembly, 
shall be made to the canvassing board hereinafter provided for. 

§ 14. The governor, secretary and chief justice, or a majority of them, shall 
constitute a board of canvassers to canvass the vote of such election for all 
state and district officers and members of the legislative assembly. The said 
board shall assemble at the seat of government of the territory on the fifteenth 
day after the day of such election (or on the following day if such day falls 
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on Sunday), and proceed to canvass the votes on the adoption of this constitu- 
tion and for all state and district officers and members of the legislative 
assembly in the manner provided by the laws of the territory for canvassing 
the vote for delegate to congress, and they shall issue certificates of election 
to the persons found to be elected to said offices severally, and shall make and 
file with the secretary of the territory an abstract certified by them, of the 
number of votes cast for or against the adoption of the constitution, and for 
each person for each of said offices, and of the total number of votes cast in 
each county. i” oe 

8 15. All officers elected at such election shall, within sixty days after the 
date of the executive proclamation admitting the state of North Dakota into 
the union, take the oath required by this constitution, and give the same 
bond required by the law of the territory to be given in case of like officers 
of the territory and districts, and shall thereupon enter upon the duties of 
their respective offices; but the legislative assembly may require by law all 
such officers to give other or further bonds as a condition of their continuance 
in office. 

§ 16. The judges of the district court who shall be elected at the election 
herein provided for shall hold their offices until the first Monday in January, 
1893, and until their successors are elected and qualified. All other state 
officers, except judges of the supreme court, who shall be elected at the election 
herein provided for, shall hold their offices until the first Monday in January, 
1891, and until their successors are elected and qualified. Until otherwise 
provided by law the judges of the supreme court shall receive for their services 
the salary of four thousand dollars per annum, payable quarterly; and the 
district judges shall receive for their services the salary of three thousand 
dollars per annum, payable quarterly. 

§ 17. The governor-elect of the state immediately upon his qualifying and 
entering upon the duties of his office shall issue his proclamation convening 
the legislative assembly of the state at the seat of government, on a day to be 
named in said proclamation, and which shall not be less than fifteen nor more 
than forty days after the date of such proclamation. And said legislative 
assembly after organizing shall proceed to elect two senators of the United 
States for the state of North Dakota; and at said election the two persons 
who shall receive a majority of all the votes cast by the said senators and 
representatives shall be elected such United States senators. And the 
presiding officers of the senate and house of representatives shall each certify 
the election to the governor and secretary of the state of North Dakota; and 
the governor and secretary of state shall certify the election of such senators 
as provided by law. 

§ 18. At the election herein provided for there shall be elected a representa- 
a to the fifty-first congress of the United States by the electors of the state 
at large. 

§ 19. It is hereby made the duty of the legislative assembly at its first 
session to provide for the payment of all debts and indebtedness authorized to 
be incurred by the constitutional convention of North Dakota, which shall 
remain unpaid after the appropriation made by congress for the same shall 
have been exhausted. ) 

§ 20. There shall be submitted at the same election at which this constitu- 
tion is submitted for rejection or adoption, article 20, entitled ‘‘ Prohibition,’’ 
and persons who desire to vote for said article shall have written or printed 
on their ballots ‘‘ For Prohibition,’’ and all persons desiring to yote against 
said article shall have written or printed on their ballots ‘‘ Against 
Prohibition.’’ If it shall appear according to the returns herein provided for 
that a majority of all the votes cast at said election for and against prohibition 
are for prohibition, then said article 20 shall be and form a part of this 
constitution and be in full force and effect as such from the date of the admis- 
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sion of this state into the union. But if a majority of said votes shall appear 
according to said returns to be against prohibition, then said article 20 shall 
be null and void and shall not be a part of this constitution. 

§ 21. The agreement made by the joint commission of the constitutional 
conventions of North Dakota and South Dakota concerning the records, books 
and archives of the territory of Dakota, is hereby ratified and confirmed; 
which agreement is in the words following, that is to say: 

The following books, records and archives of the territory of Dakota shall 
be the property of North Dakota, to wit: All records, books and archives in 
the offices of the governor and secretary of the territory (except records of 
articles of incorporation of domestic corporations, returns of election of 
delegates to the constitutional convention of 1889 for South Dakota, returns 
of elections held under the so-called local option law, in counties within the 
limits of South Dakota, bonds of notaries public appointed for counties 
within the limits of South Dakota, papers relating to the organization of 
counties situate within the limits of South Dakota, all which records and 
archives are a part of the records and archives of said secretary’s office; 
excepting also, census returns from counties situate within the limits of South 
Dakota and papers relating to requisitions issued upon the application of 
officers of counties situate within the limits of South Dakota, all of which are 
a part of the records and archives of said governor’s office.) And the following 
records, books and archives shall also be the property of the state of North 
Dakota, to wit: 

Vouchers in the office or custody of the auditor of this territory relating to 
expenditures on account of public institutions, grounds or buildings situate 
within the limits of North Dakota. One warrant register in the office of the 
treasurer of this territory, being a record of warrants issued under and by 
virtue of chapter 24 of the laws enacted by the eighteenth legislative assembly 
of Dakota territory. All letters, receipts and vouchers in the same office now 
filed by counties and pertaining to counties within the limits of North Dakota. 
Paid and cancelled coupons in the same office representing interest on bonds 
which said state of North Dakota is to assume and pay. Reports of gross 
earnings of the year 1888 in the same office, made by corporations operating 
lines of railroad situated wholly or mainly within the limits of North Dakota. 
Records and papers of the office of the public examiner of the second district 
of the territory. Records and papers of the office of the district board of 
agriculture. Records and papers in the office of the board of pharmacy of the 
district of North Dakota. 

All records, books and archives of the territory of Dakota which it is not 
herein agreed shall be the property of North Dakota, shall be the property of 
South Dakota. 

The following books shall be copied and the copies shall be the property of 
North Dakota and the cost of such copies shall be borne equally by said states 
of North Dakota and South Dakota, that is to say: 

Appropriation Ledger for years ending November 1889-90 — one volume. 

The Auditor’s Current Warrant Register — one volume. 

Insurance Record for 1889 — one volume. 

Treasurer’s Cash Book —‘‘ D.’’ 

Assessment Ledger —‘‘ B.”’ 

Dakota Territory Bond Register — one volume. 

Treasurer’s Current Ledger — one volume. 

The originals of the foregoing volumes which are to be copied shall at any 
time after such copying shall have been completed be delivered on demand to 
the proper authorities of the state of South Dakota. 

All other records, books and archives which it is hereby agreed shall be the 
property of South Dakota, shall remain at the capitol of North Dakota until 
demanded by the legislature of the state of South Dakota, and until the state 
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of North Dakota shall have had a reasonable time after such demand is made 
to provide copies or abstracts of such portions thereof as the said state of 
North Dakota may desire to have copies or abstracts of. 

The state of South Dakota may also provide copies or abstracts of such 
records, books and archives, which it is agreed shall be the property of North 
Dakota, as said state of South Dakota shall desire to have copies or 
abstracts of. 

The expenses of all copies or abstracts of records, books and archives which 
it is herein agreed may be made, shall be borne equally by said two states. 

§ 22. Should the counties containing lands which form a part of the grant 
of lands made by congress to the Northern Pacific Railroad company be 
compelled by law to refund moneys paid for such lands or any of them by 
purchasers thereof at tax sales thereof, based upon taxes illegally levied upon 
said lands, then and in that case the state of North Dakota shall appropriate 
the sum of twenty-five thousand dollars ($25,000) or so much thereof as may 
be necessary to reimburse said counties for the amount so received from said 
illegal tax sales and paid by said counties into the treasury of Dakota 
territory. | 

§ 23. This constitution shall, after its enrollment, be signed by the presi- 
dent of this convention and the chief clerk thereof, and such delegates as 
desire to sign the same, whereupon it shall be deposited in the office of the 
secretary of the territory, where it may be signed at any time by any delegate 
who shall be prevented from signing the same for any reason at the time of 
the adjournment of this convention. 

§ 24. In case the territorial officers of the territory of Dakota, or any of 
them who are now required by law to report to the governor of the territory, 
annually or biennially, shall prepare and publish such reports covering the 
transactions of their offices up to the time of the admission of the state of 
North Dakota into the union; the legislative assembly shall make sufficient 
appropriations to pay one half of the cost of such publication. 

§ 25. The governor and secretary of the territory are hereby authorized to 
make arrangements for the meeting of the first legislative assembly, and the 
inauguration of the state government. 

§ 26. The legislative assembly shall provide for the editing, and for the 
publication, in an independent volume, of this constitution, as soon as it shall 
take effect, and whenever it shall be altered or amended, and shall cause to 
be published in the same volume the Declaration of Independence, the 
Constitution of the United States and the Enabling Act. 

eg a Bismarck, Dakota, in open convention, this 17th day of August, 
A. D. 1889. 


F. B. FancuHer, President. 
JoHN G. Hamitton, Chief Clerk. 


AMENDMENTS TO THE CONSTITUTION OF NORTH DAKOTA. 


ARTICLE 1. 


The legislative assembly shall have no power to authorize lotteries or gift 
enterprises for any purpose, and shall pass laws to prohibit the sale of lottery 
or gift enterprise tickets. 

ARTICLE 2. 

§ 121. Every male person of the age of twenty-one years or upwards, 
belonging to either of the following classes, who shall have resided in the 
state one year and in the county six months, and in the precinct ninety days 
next preceding any election, shall be a qualified elector at such election. 

First — Citizens of the United States. 
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Second — Civilized persons of Indian descent, who shall have severed their 
tribal relations two years next preceding such election. 

§ 127. No person who is under guardianship, non compos mentis or insane, 
shall be qualified to vote at any election; nor any person convicted of treason 
or felony unless restored to civil rights; and the legislature shall by law 
establish an educational test as a qualification, and may prescribe penalties 


for failing, neglecting or refusing to vote at any general election. 
Crime as disqualifying voter. 25 L.R.A. 483. 


ARTICLE 3. 


§ 76. The governor shall have power in conjunction with the board of 
pardons, of which the governor shall be ex officio a member and the other 
members of which shall consist of the attorney-general of the state 
of North Dakota, the chief justice of the supreme court of the state of North 
Dakota, and two qualified electors who shall be appointed by the governor, to 
remit fines and forfeitures, to grant reprieves, commutations and pardons after 
conviction for all offenses except treason and cases of impeachment; but the 
legislative assembly may by law regulate the manner in which the remission 
of fines, pardons, commutations and reprieves may be applied for. Upon con- 
viction of treason the governor shall have the power to suspend the execution 
of sentence until the case shall be reported to the legislative assembly at its 
next regular session, when the legislative assembly shall either pardon or 
commute the sentence, direct the execution of the sentence or grant further 
reprieve. The governor shall communicate to the legislative assembly at 
each regular session each case of remission of fine, reprieve, commutation or 
pardon granted by the board of pardons, stating the name of the convict, 
the crime for which he is convicted, the sentence and its date and the date 
or remission, commutation, pardon or reprieve, with their reasons for granting 
the same. 


ARTICLE 4. 


§ 179. All property, except as hereinafter in this section provided, shall 
be assessed in the county, city, township, village or district in which it is 
situated, in the manner prescribed by law. The franchise, roadway, roadbeds, 
rails and rolling stock of all railroads, and the franchise and all other prop- 
erty of all express companies, freight line companies, car equipment com- 
panies, sleeping car companies, dining car companies, telegraph or telephone 
companies, or corporations operated in this state and used directly or indi- 
rectly in the carrying of persons or messages, shall be assessed by the state 
board of equalization at their actual value, and such assessed value shall be 
apportioned to the counties, cities, towns, villages, townships, and districts 
in which such railroad companies, express companies, sleeping car companies, 
dining car companies, telegraph and telephone companies are located, or 
through which they are operated, as a basis for the taxation of such property, 
in proportion to the number of miles of such property, within such counties, 
cities, towns, villages, townships and districts, or over which any part of 
such property is used or operated within such counties, towns, villages, 
townships and districts. But should any railroad allow any portion of its 
roadway to be used for any purpose other than the operation of a railroad 
thereon, such portion of its roadway, while so used, shall be assessed in the 
manner provided for the assessment of other real property. 

Situs of railroad rolling-stock for purpose of taxation. 69 L.R.A. 445. 


ARTICLE 5. 
Subdivision 5 of section 215. 
Fifth. The school for the deaf and dumb of North Dakota, at the city of 
Devils Lake, in the county of Ramsey. [Approved and ratified '1904.] 
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ARTICLE 6. 

Subdivision 8 of section 215. 

Eighth. A state hospital for the insane at the city of Jamestown, in the 
county of Stutsman. And the legislative assembly shall appropriate twenty 
thousand acres of the grant of lands made by the act of congress aforesaid 
for ‘‘ other educational and charitable institutions,’’ to the benefit and for 
the endowment of said institution, and there shall be located at or near the 
city of Grafton, in the county of Walsh, an institution for the feeble minded. 
on the grounds purchased by the secretary of the interior for a penitentiary 
building. [Approved and ratified 1904.] 


ARTICLE 7, 
Addenda to section 176: 
The legislative assembly may further provide that grain grown within 
the state and held therein in elevators, warehouses and granaries may be 
taxed'at a fixed rate. [Approved and ratified 1904.] 


ARTICLE 8. 


The moneys of the permanent school fund and other educational funds 
shall be invested .only in bonds of school corporations or of counties, or of 
townships, or of municipalities within the state, bonds issued for the con- 
struction of drains under authority of law within the state, bonds of the 
United States, bonds of the state of North Dakota, bonds of other states; 
provided, such states have never repudiated any of their indebtedness, or on 
first mortgages on farm lands in this state, not exceeding in amount one 
third of the actual value of any subdivision on which the same may be loaned, 
such value to be determined by the board of appraisal of school lands. [Ap- 
proved and ratified 1908.] 


ARTICLB 9. 


§ 158. Minimum Price of State Lands. No lands shall be sold for less than 
the appraised value and in no case for less than ten dollars per acre. The 
purchaser shall pay one-fifth of the price in cash, and the remaining four- 
fifths as follows: ‘One-fifth in five years, one-fifth in ten years, one-fifth in 
fifteen years and one-fifth in twenty years, with interest at the rate of not 
less than six per centum, payable annually in advance. All sales shall be 
held at the county seat of the county in which the land to be sold is situate, 
and shall be at public auction and to the highest bidder, after sixty days’ 
advertisement of the same in a newspaper of general circulation in the 
vicinity of the lands to be sold, and one at the seat of government. Such 
lands as shall not have been specially subdivided shall be offered in tracts 
of one-quarter section, and those so subdivided in the smallest subdivisions. 
All lands designated for sale and not sold within two years after appraisal, 
shall be reappraised before they are sold. No grant or patent for any such 
lands shall issue until payment is made for the same; provided, that the 
lands contracted to be sold by the state shall be subject to taxation from ‘the 
date of such contract. In case the taxes assessed against any of said lands 
for any year remain unpaid until the first Monday in :October of the follow- 
ing year, then and thereupon the contracts of sale of such lands shall, 
at the election of the board of university and school lands, become null 
and void; and no such contract heretofore made shall be held void for 
nonpayment of taxes accruing on the lands described therein; provided, 
such taxes shall have been paid before this amendment takes effect; pro- 
vided, further, that any school or institution land that may be required for 
town site purposes may be paid for at any time and patent issued therefor. 
[Approved and ratified 1908.] 
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ARTICLE 10. 

§ 89. The supreme court shall consist of five judges, a majority of whom 
shall be necessary to form a quorum or pronounce a decision; but gne or 
more of said judges may adjourn the court from day to day or to a day 
certain. [Approved and ratified 1908.] 


ARTICLE 11. 

§ 158. No land shall be sold for less than the appraised value, and in no 
ease for less than ten dollars per acre. The purchaser shall pay one-fifth 
of the price in cash and the remaining four-fifths as follows: One-fifth 
in five years, one-fifth on or before the expiration of ten years, one-fifth 
on or before the expiration of fifteen years, and one-fifth on or before the 
expiration of twenty years, with interest payable at the rate of not less 
than five per centum per annum payable annually in advance; provided, 
that when'payments are made before due they shall be made at an interest 
paying date, and one year’s interest in advance shall be paid on all moneys 
so paid. All sales shall be held at the county seat of the county in which 
the land to be sold is situated, and be at public auction and to the highest 
bidder after sixty days’ advertisement of the same in a newspaper in general 
circulation in the vicinity of the land to be sold, and also published in a 
newspaper published at the county seat, and also in a newspaper published 
at the seat of government. Such lands as shall not have been especially 
subdivided shall be offered in tracts of one-quarter section, and those sub- 
divided in the smallest subdivision. All lands designated for sale and not 
sold within two years after appraisal shall be re-appraised before they are 
sold. No grant or patent for such lands shall issue until payment is made 
for the same; provided, that the lands contracted to be sold by the state 
shall be subject to taxation from the date of such contract. In case the 
taxes assessed against any of said lands for any year remain unpaid until 
the first Monday in October of the following year, then and thereupon the 
contract of sale for such lands shall, if the board of university and school 
lands so determine, become null and void. Any lands under the provisions 
of section 158 of the constitution of the state of North Dakota that have 
heretofore been sold may be paid for, except as to interest, as provided 
herein; provided, further, that any school or institution lands that may be 
required for township purposes, may be paid for at any time and patent 
issued therefor. [Approved and ratified 1910.] 


ARTICLE 12. 

§ 216. The following named public institutions are hereby permanently 
located as hereinafter provided, each to have so much of the remaining grant 
of one hundred and seventy thousand acres of land made by the United 
States for ‘‘ other educational and charitable institutions ’’ as is allotted 
by law, namely: 

First. A soldiers’ home, when located, or such other charitable institution 
as the legislative assembly may determine, at Lisbon, in the county of 
Ransom, with a grant:of forty thousand acres of land. | 

Second. A blind asylum, or such other institution as the legislative 
assembly may determine, at such place in the county of Pembina as the 
qualified electors of the said county may determine at an election to be held 
as prescribed by the legislative assembly, with a grant of thirty thousand 
acres. 

Third. An industrial school and school for manual training, or such other 
educational or charitable institutions as the legislative assembly may provide, 
at the town of Ellendale, in the county of Dickey, with a grant of forty 
thousand acres. 

Fourth. A school of forestry, or such other institution as the legislative 
assembly may determine, at such place in one of the counties of McHenry, 

VOL. 1— ix, exxi 


CONSTITUTION OF NORTH DAKOTA. 


Ward, Bottineau or Rolette, as the electors of said counties may determine 
by a oe for that purpose, to be held as provided by the legislative 
assembly. : 

Fifth. A scientific school, or such other educational or charitable institu- 
tion as the legislative assembly may prescribe, at the city of Wahpeton, 
county of Richland, with a grant of forty thousand acres. 

Sixth. A state normal school at the city of Minot, in the county of Ward; 
provided that no other institution of a character similar to any one of those 
located by this article, shall be established or maintained without a revision 
of this constitution. [Approved and ratified 1910.] 


ARTICLE 13. 
. § 158. No land shall be sold for less than the appraised value, and in 
no case for less than ten dollars per acre. The purchaser shall pay one-fifth 
of the price in cash, and the remaining four-fifths as follows: 

One-fifth in five years, one-fifth on or before the expiration of ten years, 
one-fifth on or before the expiration of fifteen years, and one-fifth on or 
before the expiration of twenty years, with interest at the rate of not less 
than five per cent per annum, payable annually in advance; provided, that 
when payments are made before due they shall be made at an interest paying 
date, and one year’s interest in advance shall be paid on all moneys so paid. 
All sales shall be held at the county seat of the county in which the land 
to be sold is situated, and shall be at public auction and to the highest 
bidder, after sixty days’ advertisement of the same in a newspaper of general 
circulation in the vicinity of the land to be sold, and one at the seat of 
government. Such lands as shall not have been specially subdivided shall 
be offered in tracts of one-quarter section, and those subdivided in the 
smallest subdivisions. All lands designated for sale and not sold within two 
years after appraisal shall be reappraised before they are sold. No grant 
or patent for such lands shall issue until payment is made for the same; 
provided that the land contracted to be sold by the state shall be subject 
to taxation from the date of contract. In case the taxes assessed against 
any of said lands for any year remain unpaid until the first Monday in 
October of the following year, then thereupon the contract of sale for such 
lands shall, if the board of university and school lands so determine, become 
null and void. Any lands under the provisions of section 158 of the consti- 
tution of the state of North Dakota that have heretofore been sold, may be 
paid for, except as to interest, as provided, further, that any school or insti- 
tution lands that may be required for townsite purposes, school house sites, 
church sites, cemetery sites, sites for other educational or charitable institu- 
tions, public parks, fair grounds, public highways, railroad right of way, 
or for other railroad uses and purposes, reservoirs for the storage of water 
for irrigation, drain ditches or irrigation ditches, and lands that may be 
required for any of the purposes over which the right of eminent domain 
may be exercised under the constitution and the laws of the state of North 
Dakota, may be sold under the provisions of this section, and shall be paid 
for, principal and interest, in full in advance, at.the time of sale, or at any 
time thereafter, and patent issued therefor, when principal and interest are 
paid. [Approved and ratified 1912.] 


ARTICLE 14. 


The legislative assembly is hereby authorized and empowered to provide 
by law for the erection, purchasing or leasing and operation of one or more 
terminal grain elevators in the states of Minnesota or Wisconsin, or both, 
to be maintained and operated in such manner as the legislative assembly 
shall prescribe, and provide for inspection, weighing and grading of all grain 
received in such elevator or elevators. [Approved and ratified 1912.] 
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PROPOSED CONSTITUTIONAL AMENDMENTS, 


Passed by the Twelfth and Thirteenth Legislative Assemblies, to be Voted 
on at the Next General Election. 


INITIATIVE AND RBEFERENDUM — LEGISLATIVE. 


Chap. 93, 1911 Session Laws. 
Chap. 101, 1913 Session Laws. 


A CONCURRENT RESOLUTION for an Amendment to the Constitution 
Providing for the Initiative and Referendum. 


Be it resolved by the Senate of the State of North Dakota, the House of 
Representatives Concurring: 

That the following amendment to the constitution of the state of North 
Dakota, providing for the initiative and referendum, shall be referred to 
the next legislative assembly to be chosen at the next general election in 
said state, and with the approval of said legislative assembly to be submitted 
to the qualified electors for adoption or rejection, in accordance with the 
provisions of section 202 of the constitution of the state of North Dakota. 

Amendment. Section 25 of article 2 of the constitution of the state of 
North Dakota is hereby amended to read as follows: 

§ 25. The legislative authority of the state of North Dakota shall be 
vested in a legislative assembly consisting of a senate and house of repre- 
sentatives, but the people reserve to themselves power to propose laws and 
to enact or reject the same at the polls, independent of the legislative 
assembly, and also reserve power, at their own option, to approve or reject 
at the polls any act, item, section or part of any act or measure passed by — 
the legislative assembly. The first power reserved by the people is the 
initiative, or the power to propose measures for enactment into laws, and 
at least ten per cent of the legal voters to be secured in a majority of the 
counties of the state shall be required to propose any measure by initiative 
petition, and every such petition shall include the full text of the measure 
so proposed. Initiative petitions shall be filed with the secretary of state 
and not less than thirty days before any regular session of the legislative 
assembly; he shall transmit the same to the legislative assembly as soon as 
it convenes. Such initiative measure shall take precedence over all other 
measures in the legislative assembly except appropriation bills, and shall be 
either enacted or rejected without change or amendment by the legislative 
assembly within forty days. If any such initiative measure shall be enacted 
by the fecislative assembly it shall be subject to referendum petition, or it 
may be referred by the legislative assembly to the people for approval or 
rejection. If it is rejected or no action is taken upon it by the legislative 
assembly within said forty days, the secretary of state shall submit it to the 
people for approval or rejection at the next ensuing regular general election. 
The legislative assembly may reject any measure so proposed by initiative 
petition and propose a different one to accomplish the same purpose, and 
in any such event both measures shall be submitted by the secretary of state 
to the people for approval or rejection at the next ensuing regular election. 
If conflicting measures submitted to the people at the next ensuing election 
shall be approved by a majority of the votes severally cast for and against 
the same, the one receiving the highest number of affirmative votes shall 
thereby become valid, and the other shall thereby be rejected. The second 
power is the referendum, or the power to order any act, item, or part of 
any act to be referred to the people for their approval or rejection at the 
polls, and it may be ordered (except as to laws necessary for the immediate 
preservation of the public peace, health or safety), as to any measure or any 
parts, items or sections of any measures passed by the legislative assembly 
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either by a petition signed by ten per cent of the legal voters of the state 
from a majority of the counties, or by the legislative assembly, if a majority 
of the members elect vote therefor. When it is necessary for the immediate 
preservation of the public peace, health or safety that a law shall become 
effective without delay, such necessity and the facts creating the same shall 
be stated in one section of the bill, and if upon aye and no vote in each house 
two-thirds of all the members elected to each house shall vote on a separate 
roll call in favor of the said law going into instant operation for the imme- 
diate preservation of the public peace, health or safety, such law shall become 
operative upon approval by the governor. 

The filing of a referendum petition against one or more items, sections or 
parts of an act shall not delay the remainder of that act from becoming 
operative. Referendum petitions against measures passed by the legislative 
assembly shall be filed with the secretary of state not more than ninety days 
after the final adjournment of the session of the legislative assembly which 
passed the measure on which the referendum is demanded. The veto power 
of the governor shall not extend to measures referred to the people. All 
elections on measures referred to the people of the state shall be had at 
biennial regular elections, except as provision may be made by law for a 
special election or elections. Any measure referred to the people shall take 
effect when it is approved by a majority of the votes cast thereon and not 
oan and shall be in force from the date of the official declaration of 
the vote. 

The enacting clause of all the initiative bills shall be, ‘‘ Be it enacted by 
the people of the state of North Dakota.’’ This section shall not be construed 
to deprive any member of the legislative assembly of the right to introduce 
any measure. The whole number of votes for secretary of state at the 
regular election last preceding the filing of any petition for the initiative 
or for the referendum shall be the basis on which the number of legal voters 
necessary to sign such petition shall be counted. 

Petitions and orders for the initiative and for the referendum shall be 
filed with the secretary of state, and in submitting the same to the people he 
and all other officers shall be guided by the general laws and the act sub- 
mitting this amendment until legislation shall be specially provided therefor. 

This amendment shall be self executing, but legislation may be enacted to 
facilitate its operation. 

Initiative and referendum. 11 L.R.A.(N.S.) 1092; 33 L.R.A.(N.S.) 969, 


INITIATIVE AND REFERENDUM — CONSTITUTION. 


Chap. 89, 1911 Session Laws. 
Chap. 98, 1913 Session Laws. 


A CONCURRENT RESOLUTION Amending the Constitution of the State 
of North Dakota, Providing for the Future Amendment Thereof. 

Be it Resolved by the Senate of the State of North Dakota, the House of 
Representatives Concurring: 

§ 1. That the following proposed amendment to section 202 of article 15 
of the constitution of the state of North Dakota, be referred to the legislative 
assembly to be chosen at the next general election in the state of North 
Dakota, to be, if approved by said last mentioned legislative assembly, sub- 
Mmitted to the qualified electors of the state for approval or rejection in 
accordance with the provisions of section 202 of the constitution of the state 
of North Dakota. 

Amendment. Article 15, section 202, of the constitution of the state of 
North Dakota is amended so as to read as follows: 
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§ 202. This constitution may be amended so as to read as follows: 

First: Any amendment or amendments to this constitution may be pro- 
posed in either house of the legislative assembly; and if the same shall be 
agreed to by a majority of the members elected to each of the two houses, 
such proposed amendment shall be entered on the journal of the house with 
the yeas and nays taken thereon, and referred to the legislative assembly 
to be chosen at the next general election, and shall be published, as provided 
by law, for three months previous to the time of making such choice, and 
if in the legislative assembly so next chosen as aforesaid such proposed 
amendment or amendments shall be agreed to by a majority of all members 
elected to each house, then it shall be the duty of the legislative assembly 
to submit such proposed amendment or amendments to the people in such 
manner and at such times as the legislative assembly shall provide; and if 
the people shall approve and ratify such amendment or amendments by a 
majority of the electors qualified to vote for members of the legislative 
assembly voting thereon, such amendment or amendments shall become a 
part of the constitution of this state. If two or more amendments shall be 
submitted at the same time, they shall be submitted in such manner that the 
electors shall vote for or against each of such amendments separately. 

Second. Any amendment or amendments to this constitution may also be 
proposed by the people by the filing with the secretary of state, at least six 
months previous to a general election, of an initiative petition containing the 
signatures of at least twenty-five per cent of the legal voters in each of not 
less than one-half of the counties of the state. When such petition has been 
properly filed the proposed amendment or amendments shall be published 
as the legislature may provide, for three months previous to the general 
election, and shall be placed upon the ballot to be voted upon by the people 
at the next general election. Should any such amendment or amendmeuts 
proposed by initiative petition and submitted to the people receive a majority 
of all the legal votes cast at such general election, such amendment or amend- 
ments shall be referred to the next legislative assembly; and should such 
proposed amendment or amendments be agreed upon by a majority of all the 
members elected to each house, such amendment or amendments shall become 
a part of the constitution of this state. Should any amendment or amend- 
ments proposed by initiative petition and receiving a majority of all the votes 
east at the general election as herein provided, but failing to receive approval 
by the following legislative assembly to which it has been referred, such 
amendment or amendments shall again be submitted to the people at the next 
general election for their approval or rejection as at the previous general 
election. Should such amendment or amendments receive a majority of all 
the legal votes cast at such succeeding general election such amendment 
or amendments at once become a part of the constitution of this state. Any 
amendment or amendments proposed by initiative petition and failing of 


adoption, as herein provided, shall not be again considered until the expi- 
ration of six years. 


CHANGING NAME OF THE StTaTE BLIND ASYLUM. 

Chap. 97, 1911 Session Laws. 

Chap. 95, 1913 Session Laws. 

A CONCURRENT RESOLUTION To amend Section 216 of the Constitution 
of the State of North Dakota, Pertaining to Public Institutions. 

Be it Resolved by the Senate of the State of North Dakota, the House of 
Representatives Concurring Therein: 

That the following proposed amendment to the constitution of the state 
of North Dakota adopted by the twelfth legislative assembly, and by it 
referred to the thirteenth legislative assembly for approval or rejection, is 
hereby agreed to, and such amendment shall be submitted to the qualified 
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electors of the state at the next general election for approval or rejection in 
accordance with the provisions of section 202 of the constitution of the state 
of North Dakota: 

Amendment. That section 216 of the constitution of the state of North 
Dakota is amended to read as follows: 

The following named public institutions are hereby permanently located 
as hereinafter provided, each to have so much of the remaining grant of one 
hundred and seventy thousand acres of land made by the United States for 

** other educational and charitable institutions ’’ as is allotted by law, viz.: 

First. A soldiers’ home, when located, or such other charitable institution 
as the legislative assembly may determine, at Lisbon, in the county of 
Ransom, with a grant of forty thousand acres of land. 

Second. The school for the blind of North Dakota, at Bathgate, in the 
county of Pembina, with a grant of thirty thousand acres. 

Third. An industrial school and school for manual training or such other 
educational or charitable institution as the legislative assembly may provide 
at the town of Ellendale, in the county of Dickey, with a grant of forty 
thousand acres. 

Fourth. A school of forestry, or such other institution as the legislative 
assembly may determine, at the city of Bottineau, in the county of Bottineau. 

Fifth. <A scientific school, or such other educational or charitable institu- 
tion as the legislative assembly may prescribe, at the city of Wahpeton, 
county of Richland, with a grant of forty thousand acres. 

Sixth. A state ‘normal school at the city of Minot, in the county of 
Ward; provided, that no other institution, of a character similar to any one 
of those located by this article, shall be ‘established or maintained without 
a revision of this constitution. [Approved March 10, 1913.] 


Stats Arm ror HicHways, 


Chap. 91, 1911 Session Laws. 
Chap. 100, 1913 Session Laws. 


A CONCURRENT RESOLUTION Amending section 185 of the Constitution 
of the State of North Dakota, Relating to State Aid in the Construction 
and Improvement of Public Highways. 


Be it Resolved by the Senate of the State of North Dakota, the House 
of Representatives Concurring: 

The following proposed amendment to the constitution of the state of 
North Dakota adopted by the twelfth legislative assembly of the state of 
North Dakota, and by it referred to the thirteenth legislative assembly of 
said state for approval or rejection, is hereby agreed to, and such amendment 
shall be submitted to the qualified electors of the state at the next general 
election for approval or rejection in accordance with the provisions of section 
202 of the constitution of the state of North Dakota. 

Amendment to constitution. That section 185 of article 12 of the con- 
stitution of the state of North Dakota is hereby amended to read as follows: 

§ 185. Neither the state nor any county, city, township, town, school 
district or any other political subdivision shall loan or give its credit or 
make donations to or in aid of any individual, association or corporation, 
except for necessary support of the poor, nor subscribe to or become the 
owner of the capital stock of any association or corporation, nor shall the 
state engage in any work or internal improvement unless authorized by a 
two-third vote of the people; provided, that the state may appropriate money 
in the treasury or to be thereafter raised by taxation for the construction 
or improvement of public highways. [Approved February 27, 1913.] 
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TrrMInaL ELEvators WITHIN THE STATE. 


Chap. 90, 1911 Session Laws. 
Chap. 104, 1918 Session Laws. 


A CONCURRENT RESOLUTION Amending the Constitution of the State of 
North Dakota, Empowering the Legislative Assembly to Provide by Law 
for Erection, Leasing, Purchasing and Operating Terminal Elevators in the 
State of North Dakota. 


Be it Resolved by the Senate of the State of North Dakota, the House 
of Representatives Concurring: 

_ That the following proposed amendment to the constitution of the state of 
North Dakota adopted by the twelfth legislative assembly of the state of 
North Dakota, ana by it referred to the thirteenth legislative assembly 

of said state for approval or rejection, is hereby agreed to, and such amend- 

ment shall be submitted to the qualified electors of the state at the next 

general election for approval or rejection in accordance with the provisions 

of section 202 of the constitution of the state of North Dakota. 
Amendment. The legislative assembly is hereby authorized and empowered 

_ to provide by law for the erection, purchase or leasing and operation of one 

or more terminal grain elevators in the state of North Dakota, to be main- 

tained and operated in such manner as the legislative assembly shall pre- 
scribe, and provide for inspection, weighing and grading of all grain received 

in such elevator or elevators.. [Approved March 10, 1913.] 
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PROCLAMATION 
Admitting the State of North Dakota 


INTO THE UNION 
[Issued by President Harrison Nov. 2, 1889.] 


WuHeErEas, The congress of the United States did, by an act approved on the 
twenty-second day of February, one thousand eight hundred and eighty-nine 
provide that the inhabitants of the territory of Dakota might, upon the 
conditions prescribed by said act, become the states of North Dakota and 
South Dakota; and 

WHEREAs, It was provided by said act that the area comprising the territory 
of Dakota should, for the purposes of the act be divided on the line of the 
seventh standard parallel produced due west to the western boundary of said 
territory and that the delegates elected as therein provided to the constitu- 
tional convention in districts north of said parallel should assemble in conven- 
tion at the time prescribed in the act at the city of Bismarck; and 

WHEREAS, It was provided by the said act that the delegates elected, as 
aforesaid, should, after they had met and organized, declare on behalf of the 


' people of North Dakota that they adopt the constitution of the United States; 


whereupon the said convention should be authorized to form a constitution 
and state government for the proposed state of North Dakota; and 

WHEREAS, It was provided by said act that the constitution so adopted 
should be republican in form and make no distinction in civil or political 
rights on account of race or color, except as to Indians not taxed, and not be 
repugnant to the constitution of the United States and the principles of the 
declaration of independence; and that the constitution should, by an ordi- 
nance irrevocable without the consent of the United States and the people of 
said states, make certain provisions prescribed in said act; and 

WHEREAS, It was provided by said act that the constitutions of North 
Dakota and South Dakota should respectively incorporate an agreement, to 
be reached in accordance with the provision of the act for an equitable division 
of all property belonging to the territory of Dakota, the disposition of all 
public records, and also for the apportionment of the debts and liabilities of 
said territory, and that each of said states should obligate itself to pay its 
proportion of such debts and liabilities the same as if they had been created 
by such states respectively; and 

WHEREAS, It was provided by said act that the constitution thus formed 
for the people of North Dakota should, by an ordinance of the convention 
forming the same, be submitted to the people of North Dakota, at an election 
to be held therein on the first Tuesday in October, one thousand eight hundred 
and eighty-nine, for ratification or rejection by the qualified voters of said 
proposed state, and that the returns of said election should be made to the 
secretary of the territory of Dakota, who with the governor and chief justice 
thereof, or any two of them, should canvass the same, and if a majority of the 
legal votes cast should be for the constitution, the governor should certify the 
result to the president of the United States, together with a statement of the 
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votes cast thereon, and upon separate articles or propositions and a copy of 
said constitution, articles, propositions and ordinances; and 

WHEREas, It has been certified to me by the governor of the territory of 
Dakota, that within the time prescribed by said act, of congress a constitution 
for the proposed state of North Dakota has been adopted and the same ratified 
by a majority of the qualified voters of said proposed state in accordance with 
the conditions prescribed in said act; and 

WHenreas, It is also certified to me by said governor that at the same time 
that the body of said constitution was submitted to a vote of the people, a 
separate article numbered 20 and entitled ‘‘ prohibition ’’ was also submitted 
and received a majority of all the votes cast for and against said article as 
well as a majority of all the votes cast for and against the constitution and 
was adopted; and 

Wuereas, A duly authenticated copy of said constitution, article, ordi- 
nances and propositions, as required by said act has been received by me; 

Now, therefore, I, Benjamin Harrison, president of the United States of 
America, do, in accordance with the provisions of the act of congress afore- 
said, declare and proclaim the fact that the conditions imposed by congress 
on the state of North Dakota to entitle that state to admission to the union, 
have been ratified and accepted and that the admission of the said state 
into the union is now complete. | 
In testimony whereof I have hereunto set my hand and caused the seal of the 

United States to be affixed. Done at the city of Washington, this second 

day of November, in the year of our Lord one thousand eight hundred and 

eighty-nine and of the Independence of the United States of America the 

one hundred and fourteenth. 

BENJ. HagRIsoNn. 
By the President: 
JAMES G. BLAINr, 
Secretary of State. 
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POLITICAL CODE". 


§ 1. Title. This act shall be known as the political code of the stste of 
North Dakota, and is divided into chapters as follows: ee 
Adoption of Political Code not unconstitutional because embracing more than one sub--" - . 

ject. ‘Tribune Co. v. Barnes, 7 N. D. 591, 75 N. W. 904. .. 38 


CHAPTER 1. 


THE SOVEREIGNTY OF THE STATE AND THE POLITICAL RIGHTS AND DUTIES 
OF ALL PERSONS SUBJECT TO ITS JURISDICTION. 


§ 2. Territorial jurisdiction, limitations on. The sovereignty and juris- 
diction of this state extends to all places within its boundaries as established 
by the constitution, but the extent of such jurisdiction over places that have 
been or may be ceded to, purchased, or condemned by the United States, is 
qualified by the terms of such cession or the laws under which such purchase 
or condemnation has been or may be made. [R. C. 1905, § 2; BR. C. 1895, § 2.] 

§ 3. Legislative consent to purchase of lands by United States. Juris- 
diction over. The legislative assembly consents to the purchase or condem- 
nation by the United States of any tracts within this state for the purpose of 
erecting forts, magazines, arsenals, dock yards and other needful buildings, 
upon the express condition that all civil process issued from the courts of this 
state, and such criminal process as may issue under the authority of this state 
against any person charged with crime may be served and executed thereon 
in the same manner and by the same officers, as if the purchase or condemna- 


tion had not been made. [R. C. 1905, § 3; R. C. 1895, § 3.] 
As to similar provision in Cal. Pol. Code, § 34, see United States v. Cornell, 2 Mason, 
60, Fed. Cas. No. 14,867. 


§ 4. Jurisdiction ceded. Jurisdiction is hereby ceded to the United States 
over any tract of land that may hereafter be acquired by the United States 
on which to establish a military post; provided, that legal process, civil and 
criminal, of this state shall extend over such land acquired by the United States 
to establish a military post, in all cases in which exclusive jurisdiction is not 
vested in the United States, and in all cases of crimes not committed within 
ia90 § 4), such reservation. [R. C. 1905, § 4; R. C. 1895, ch. 81, § 1; R. C. 

§ 5. Property ceded to state by United States. That the state of North 
Dakota may accept from the United States any military reservation, Indian 
school reservation, and all property connected therewith, that the United 
States may cede or transfer to the state of North Dakota, subject to any 
conditions and requirements which congress may impose. [1913, ch. 210, § 1.] 

§ 6. Charge of property ceded. That upon the cession of any military 
reservation or Indian school reservation to the state of North Dakota by 
the United States, as provided for in section 5, it shall be the duty of the 
State Board of Trustees of Public Property to take charge of and care for 
the property until otherwise provided by law; and the governor is hereby 
directed to receipt to the United States for any personal property transferred 
to the state. [1913, ch. 210, § 2.] 

§ 7. Rights over persons enumerated. The state has the following rights 
over persons within its limits, to be exercised in the cases and in the manner 
provided by law: 
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§§ 7-11 ... “POLITICAL CODE. Sovercignty of State. 


1. To punish for crime; 

2. To imprison. cr ‘confine for the protection of the public peace or health, 
or of individual ‘life or safety ; 

3. To imprison’-or confine for the purpose of enforcing civil remedies; 

4. To establish custody and restraint for the persons of idiots, lunatics, 
drunkards and other persons of unsound mind; 

5. Qo. establish custody and restraint of paupers for the purposes of their 
maiptenance ; 

6. To establish custody and restraint of minors unprovided for by natural 


‘Bnardians for the purposes of their education, reformation and maintenance; 
-*..° 7. To require services of persons, with or without compensation, in military 
-.. ° duty, in jury duty, as witnesses, as township or village officers, in highway 


labor, in maintaining the public peace, in enforcing the service of process, 
in protecting life and property from fire, pestilence, wreck or flood, and in 
such other cases as are provided by law. [R. C. 1905, § 5; R. C. 1895, § 5.] 
1. Enhancing penalty for crimes committed by habitual criminals or prior offenders. 
34 L.R.A. 398; 24 L.R.A.(N.S.) 432. 
Constitutionality of statutes reducing term of imprisonment for good behavior. 34 
L.R.A. 509; 1 L.R.A.(N.S.) 520. 
Legislative control of extent of punishment. 35 L.R.A. 562. 
Delegation of power to determine place of confinement of prisoners committed for crime. 
42 L.R.A.(N.S.) 978. 
Equal protection as to punishment. 14 L.R.A. 584. 
Constitutionality of statute punishing escape by reimprisonment for term dependent 
upon length of original term. 22 L.R.A.(N.S.) 1123. 
- As to similar provision in Cal. Pol. Code, § 37, see People v. Collins, 105 Cal. 504, 39 
ac. 16. 


3. Constitutionality of imprisonment for debt. 34 L.R.A. 634. 


——of statute providing for imprisonment for breach of contract of Jabor or rental. 
21 L.R.A.(N.S.) 242. 


. ——of statute providing for imprisonment for beating board bill. 21 L.R.A.(N.S.) 
59. 


4. Confinement of one acquitted of crime by reason of insanity. 1 L.R.A.(N.S.) 540; 
25 L.R.A.(N.S.) 946. 

6. State guardianship of children. 15 L.R.A. 593. 

Commitment of infants to reformatories without conviction of crime. 16 L.R.A. 691. 

Restraint on freedom of infant as impairment of child’s constitutional rights. 18 
L.R.A.(N.S.) 886. 

7. Right of state to require service of witness without compensation. 39 L.R.A. 115. 
oe ee of statute permitting court to appoint expert witnesses. 33 L.R.A. 
(N.S.) 917. 

§ 8. Original and ultimate title. The original and ultimate right to all 


property, real or personal, within the limits of this state is in the state. 
[R. C. 1905, § 6; R. C. 1895, § 6.] 

§ 9. Property escheats when. All property, real and personal, within 
the limits of this state, which does not belong to any person or to the United 
States, belongs to the state. Whenever the title to any property fails for want 
of heirs or next of kin, it reverts to the state. [R. C. 1905, § 7; R. C. 1895, 
§ 7. 

Escheat defined. 12 L.R.A. 529. 
what is and  eppate to perfect. 29 Am. Dec. 232. 
Is judicial proceeding necessary to effect escheat. 15 L.R.A.(N.S.) 379. 
Right of state to contest will so as to escheat the property. 2 L.R.A.(N.S.) 643. 
Termination of right to declare escheat by death of alien or transfer in his lifetime. 
9 L.R.A.(N.S.) 186. 

§ 10. Acquisition by taxation and assessment. The state may acquire 
property by taxation in the modes authorized by law. [R. C. 1905, § 8; R. C. 
1895, § 8. 

:. a similar provision in Cal. Pol. Code, § 50, see People v. Washington, 36 Cal. 658; 
People ex rel. Kimberly v. De La Guerra, 40 Cal. 311; Van Valkenburg v. Brown, 43 
Cal. 43, 13 Am. Rep. 136; Lyons v. Cunningham, 66 Cal. 42, 4 Pac. 938. 

§ 11. By right of eminent domain. It may acquire or authorize others to 
acquire title to property, real or personal, for public use in the cases and in 
the mode provided by law. [R. C. 1905, § 9; R. C. 1895, § 9.] 
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Sovereignty of State. POLITICAL CODE. §§ 12-16 


§ 12. Who are the people. The people, as a political body, consist: 

1. Of citizens who are electors. 

2. Of citizens not electors. [R. C. 1905, § 10; R. C. 1895, § 10.] 

§ 18. Who are citizens. The citizens of the state are: 

1. All persons born in this state and residing within it, except the children 
of transient aliens and of alien public ministers and consuls; 

2. All persons born out of this state and who are citizens of the United 
States and residing within this state. [R. C. 1905, § 11; R. C. 1395, § 11.] 

Domicil of consul. 45 L.R.A. 587. 
As to similar provision in Cal. Pol. Code, § 51, see People v. Washington, 36 Cal. 658; 
Lyons v. Cunningham, 66 Cal. 42, 4 Pac. 938. 

§ 14. Residence, rules for determining. Every person has in law a resi- 
dence. In determining the place of residence the following rules are to be 
observed : 

1. It is the place where one remains when not called elsewhere for labor 
or other special] or temporary purpose, and to which he returns in seasons of 
repose ; 

2. There can be only one residence; 

3. A residence cannot be lost until another is gained; 

4. The residence of the father during his life, and after his death the resi- 
dence of the mother, while she remains unmarried, is the residence of the un- 
married minor children; 

5. The residence of the husband is presumptively the residence of the wife; 

6. The residence of an unmarried minor who has a parent living cannot be 
changed by either his own act or that of his guardian; 

7. The residence can be changed only by the union of act and intent. [R. C. 


1905, § 12; R. C. 1895, § 12.] , 
micil or residence when boundary line runs through dwelling. 10 L.R.A.(NS.) 
874. 

1. Domicil, definitions of, and how ascertained. 59 Am. Dec. 111. 

As to similar provision in Cal. Pol. Code, § 52, subd. 1, see Hanson v. Graham, 82 Cal. 
631, 7 L.R.A. 127, 23 Pac. 56; Re Weed, 120 Cal. 634, 53 Pac. 30. 

8. Gaining new domicil or residence before abandoning occupation of old residence, by 
purchasing or hiring property in new locality with intention of establishing permanent 
residence there. 33 L.R.A.(N.S.) 766. 

When does nonresidence of person intending to leave permanently begin for purpose 
of attachment or exemption. 1 L.R.A.(N.S.) 778. 

Is a domici] lost by abandonment without intention of returning, before acquiring a 
new one. 40 L.R.A.(N.S.) 986. 

Az to similar provision in Cal. Pol. Code, § 52, subd. 3, see Huston v. Anderson, 145 
Cal. 320, 78 Pac. 626. 

4. Domicil of minors. 89 Am. St. Rep. 278. 

Agreement by parent as to domicil of child. 27 L.R.A. 61. 

As to similar provision in Cal. Pol. Code, § 52, subd. 4, see Re Vance, 92 Cal. 195, 28 
Pac. 229; Luck v. Luck, 92 Cal. 653, 28 Pac. 787. 

5. Domicil of married women. 84 Am. St. Rep. 27; 85 Am. St. Rep. 559. 

As to similar provision in Cal. Pol. Code, § 52, subd. 5, see Moffatt v. Moffatt, 5 Cal. 
280; Dow v. Gould & C. Silver Min. Co., 31 Cal. 629; First Nat. Bank v. Bruce, 94 Cal. 
77, 29 Pac. 488. 

7. Loss or change of domicil. 32 Am. Dec. 427, 48 Am. St. Rep. 711. 

Change of domicil as affected by removal for benefit of health. 9 L.R.A.(N.S.) 1159. 

Going to another state, county, or district to teach school or preach, as affecting a 
change of domicil or residence. 22 L.R.A.(N.S.) 996. 

As to similar provision in Cal. Pol. Code, § 52, subd. 7, see People v. Peralta, 4 Cal. 
175; Dow v. Gould & C. Silver Min. Co., 31 Cal. 629; Re Donovan, 104 Cal. 623, 38 Pac. 
456; Re Weed, 120 Cal. 634, 53 Pac. 30; De Tolna v. De Tolna, 135 Cal. 575, 67 Pac. 
1045; Huston v. Anderson, 145 Cal. 320, 78 Pac. 626; Sheehan v. Scott, 145 Cal. 684, 79 
Pac. 350. 

§ 15. All persons within the state subject to its jurisdiction. Every person 
while within this state is subject to its jurisdiction and entitled to its pro- 


tection. [R. C. 1905, § 13; R. C. 1895, § 13.] 
As to similar provision in Cal. Pol. Code, § 54, see People v. Raymond, 34 Cak 492; 
Spreckels v. Hawaiian Commercial & Sugar Co., 117 Cal. 377, 49 Pac. 353. 


§ 16. Allegiance. Allegiance is the obligation of fidelity and obedience 
which every citizen owes to the state. [R. C. 1905, § 14; R. C. 1895, § 14.] 
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§ 17. Allegiance may be renounced. Allegiance may be renounced by a 


change of residence. [R. C. 1905, § 15; R. C. 1895, § 15.] 
As to similar provision in Cal. Pol. Code, § 56, see Re Look Tin Sing, 10 Sawy. 353, 21 
Fed. 905; Browne v. Dexter, 66 Cal. 39, 4 Pac. 913. 


§ 18. Persons not citizens. Persons in this state not its citizens, are either: 
1, Citizens of other states; or, 
2. Aliens. [R. C. 1905, § 16; R. C. 1895, § 16.] 


As to similar provision in Cal. Pol. Code, § 57, subd. 2, see Walther v. Rabolt, 30 
Cal. 185; De Tolna v. De Tolna, 135 Cal. 575, 67 Pac. 1045. 

§ 19. Eligibility to office. Every elector is eligible to the office for which 
he is an elector, except when otherwise specially provided; and no person 
is eligible who is not such an elector. [R. C. 1905, § 17; R. C. 1895, § 17.] 

. ear be hold office as a privilege or immunity of a citizen of the United States. 1 
As to similar provision in Cal. Pol. Code, § 58, see Walther v. Rabolt, 30 Cal. 185. 

§ 20. Rights and duties of citizens not electors. An elector has no rights 
or duties beyond those of a citizen not an elector, except the right and duty of 
ae and electing to office. [R. C. 1905, § 18; R. C. 1895, § 18.] 

to similar provision in Cal. Pol. Code, § 59, see People v. Washington, 36 Cal. 658. 

§ 21. Rights and duties of citizens of other states. <A citizen of the United 
States who is not a citizen of this state has the same rights and duties as a 
citizen of this state not an elector. [R. C. 1905, § 19; R. C. 1895, § 19.] 
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CHAPTER 2. 
CONGRESSIONAL DISTRICTS. 


§ 22. State divided into three districts. The state of North Dakota is . 
hereby divided into three congressional districts, each of which is entitled to 
eT] one representative to the congress of the United States. (1911, ch. 100, 

1. 

§ 23. First district defined. The counties of Pembina, Cavalier, Towner, 
Ramsey, Walsh, Nelson, Grand Forks, Steele, Traill, Cass, Ransom, Sargent 
and Richland shall constitute the first congressional district. [1911, ch. 100, 


§ 2.] 

§ 24. Second district defined. The counties of Bottineau, Rolette, McHenry, 
Pierce, Benson, Sheridan, Wells, Eddy, Foster, Griggs, Stutsman, Barnes, 
Kidder, Burleigh, Emmons, Logan, McIntosh, LaMoure and Dickey shall con- 
stitute the second congressional district. (1911, ch. 100, § 3.] 

§ 25. Third district defined. The counties of Divide, Burke, Renville, 
Ward, Mountrail, Williams, McKenzie, McLean, Dunn, Mercer, Oliver, Billings, 
Stark, Morton, Hettinger, Bowman and Adams shall constitute the third 
congressional district. [1911, ch. 100, § 4.] 


CHAPTER 43. 


THE LEGISLATIVE ASSEMBLY. 


. MEETING AND ORGANIZATION OF THE LEGISLATIVE ASSEMBLY, §§ 25-33. 

. LEGISLATIVE OFFICERS AND EMPLOYES, §§ 34-43. 

. SENATORIAL AND MREPRESENTATIVE DISTRICTS AND LEGISLATIVE 
APPORTIONMENT, § 44. 

. PRINTING AND DISTRIBUTION OF Laws AND DocuMENTs, §§ 45-108. 

. ENGROSSING AND ENROLLING Biuizs, §§ 109, 110. 


ARTICLE 


Or OG OD pa 


ARTICLE 1.— MEETING AND ORGANIZATION OF THE LEGISLATIVE ASSEMBLY. 


§ 26. Legislative assembly meets, when. The legislative assembly shall 
meet at the seat of government at twelve o’clock noon on the first Tuesday 
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after the first Monday in January in the year next following the election of 
the members thereof. [Const. § 53; R. C. 1905, § 20; R. C. 1899, § 20.] 

§ 27. Secretary of senate and chief clerk of house to make roll of members. 
It shall be the duty of the secretary of the senate and the chief clerk of the 
house, at the opening of each session of the legislative assembly to make a 
correct roll of the members of their houses respectively to whom certificates 
of election have been issued by the proper officers, which certificates shall be 
filed by such secretary and chief clerk, and the same shall be prima facie 
evidence of the right to membership of the person certified therein to be 
elected for all purposes of the organization of either branch of the legislative 
assembly. [R. C. 1905, § 21; Pol. C. 1877, ch. 2, § 14; R. C. 1899, § 21.] 

§ 28. Legislative sessions called to order by secretary and chief clerk. 
In all cases the secretary of the senate and chief clerk of the house serving 
at the close of a session shall remain in office until the organization of the 
next regular session of the legislative assembly, and at twelve o’clock noon 
on the day appointed by law for the meeting of the legislative assembly the 
said officers, or in the absence of either, then some member or other person 
appointed by the members present, shall call the members of their respective 
houses so enrolled to order, when the members may proceed to the election 
of the necessary officers. The term of office of all officers of the senate and 
house of representatives shall expire with the close of the session at which 
they were elected, except the secretary of the senate and the chief clerk of 
the house for the purposes herein designated. [R. C. 1905, § 22; Pol. C. 1877, 
ch. 2, § 15; R. C. 1899, § 22.] , 

§ 29. Punishment by each house for offenses. Each house may punish by 
imprisonment, as for contempt, a breach of its privileges or the privileges of 
its members; but only for one or more of the following offenses: 

1. Knowingly arresting a member or officer of the house, or procuring such 
member or officer to be arrested in violation of his privilege from arrest. 

2. Disorderly conduct in the immediate view of the house and directly 
tending to interrupt its proceedings. 

3. Refusing to attend and be examined as a witness either before the house, 
or a committee thereof, or before any person authorized to take testimony 
in legislative proceedings. 

4. Giving or offering a bribe to a member, or attempting by menace or 
other corrupt means or device, directly or indirectly, to control or influence 
a member in giving his vote, or to prevent his giving the same; but the term 
of imprisonment which such house may impose for any contempt specified in 
this section shall not continue beyond thirty days, nor extend beyond the 
same session of the legislative assembly. [R. C. 1905, § 23; Pol. C. 1877, ch. 2, 
§ 4; Const. § 48; R. C. 1895, § 23.] 

§ 30. Contempt a misdemeanor. Every person who shall be guilty of 
any contempt specified in the preceding section shall also be deemed guilty 
of a misdemeanor and on conviction thereof shall be punished by imprison- 
ment not exceeding six months, or by fine not exceeding five hundred dollars, 
or by both, at the discretion of the court. [R. C. 1905, § 24; Pol. C. 1877, 
ch. 2, § 5; R. C. 1899, § 24.] 

§ 31. Administering oath to members and officers of the legislative 
assembly. The speaker of the house and the president of the senate, the 
governor, or any of the judges of the supreme or district courts are authorized 
to administer the oath of office to the members and officers of the respective 
bodies. [R. C. 1905, § 25; Pol. C. 1887, ch. 2, § 6; R. C. 1895, § 25.] 

§ 32. Chairman of committee may administer oath, when. Any member 
of the senate or house of representatives, while acting as chairman of a com- 
mittee of the house of which he is a member, shall have authority to administer 
oaths to such persons as shall be examined before the committee of which he 
is a member. [R. C. 1905, § 26; Pol. C. 1887, ch. 2, § 9; R. C. 1899, § 26.] 
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§ 33. Contested seats. Each house sole judge of member’s qualifications. 
In case the right of any person to a seat in either house of the legislative 
assembly shall be contested, the right of such person to a seat as aforesaid 
shall be determined by the house in which he claims such seat as a member; 


and each house shall in all cases be the sole judge of the qualifications of its 
members. [It. C. 1905, § 27; Pol. C. 1877, ch. 2, § 9; R. C. 1899, § 27.] 


ARTICLE 2.— LEGISLATIVE OFFICERS AND EMPLOYES. 


§ 34. Officers and employes; compensation. The following shall be the 
officers and employes of the senate and the house of representatives of the 
legislative assembly, with the compensation as herein provided for: 

For the senate: 

A president pro tempore, whose compensation shall be two dollars per day. 

One secretary, whose compensation shall be six dollars per day. 

Two assistant secretaries, whose compensation shall be five dollars per day. 

One enrolling and engrossing clerk, whose compensation shall be five dollars 
per day. 

Three assistant enrolling and engrossing clerks, whose compensation shall 
be four dollars per day. 

me voucher clerk and bookkeeper, whose compensation shall be four dollars 
per day. 

One stenographer, whose compensation shall be five dollars per day. 

One sergeant-at-arms, whose compensation shall be five dollars per day. 

One door-keeper, whose compensation shall be four dollars per day. 

One messenger, whose compensation shall be four dollars per day. 

One postmaster, whose compensation shall be four dollars per day. 

Six pages, whose compensation shall be two dollars per day. 

One proofreader, whose compensation shall be five dollars per day. 

One chaplain, whose compensation shall be three dollars per day. 

Two janitors, whose compensation shall be four dollars per day. 

One watchman, whose compensation shall be four dollars per day. 

One cloak room attendant, whose compensation shall be four dollars per 
day. 

One bill clerk, whose compensation shall be four dollars per day. 

One door-keeper for gallery, who shall act as assistant to the sergeant-at- 
arms, whose compensation shall be four dollars per day. 

One assistant bill clerk, whose compensation shall be four dollars per day. 

One clerk of judiciary committee, whose compensation shall be five dollars 
per day. 

One clerk of appropriations committee, whose compensation shall be five 
dollars per day. 

One clerk of state affairs omnes whose compensation shall be five 
dollars per day. 

One journal clerk, who shall be under the supervision of the secretary of 
the senate and whose compensation shall be five dollars per day. 

One assistant journal clerk, whose compensation shall be five dollars per 
day. 

Eight clerks who shall be expert in stenography and typewriting, to per- 
form clerical duties for senators and committees, each five dollars per day. 

The journal of the senate shall be completed and indexed by the secretary 
of the senate within ten days after adjournment thereof, and for such com- 
pletion and indexing he shall be allowed the sum of fifty dollars. 

For the house of representatives: 

A speaker, whose compensation shall be two dollars per day. 
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One chief clerk, whose compensation shall be six dollars per day. 

Two assistant clerks, whose compensation shall be five dollars per day. 

One voucher clerk and bookkeeper, whose compensation shall be four 
dollars per day. 

One chief enrolling and engrossing clerk, whose compensation shall be 
five dollars per day. 

Three assistant enrolling and engrossing clerks, whose compensation shall 
be four dollars per day. 

One stenographer, whose compensation shall be five dollars per day. 

One sergeant-at-arms, whose compensation shall be five dollars per day. 

One bill clerk, whose compensation shall be five dollars per day. 

One assistant bill clerk, whose compensation shall be four dollars per day. 

Two door-keepers, whose compensation shall be four dollars per day, and 
who shall be assistants to the sergeant-at-arms. 

One gallery door-keeper, whose compensation shall be four dollars per day. 

One clerk for judiciary committee, whose compensation shall be five dollars 
per day. 

One clerk for appropriations committee, whose compensation shall be five 
dollars per day. 

One clerk for state affairs committee, whose compensation shall be five 
dollars per day. 

Two messengers, whose compensation shall be four dollars per day. 

One postmaster, whose compensation shall be four dollars per day. 

One chaplain, whose compensation shall be three dollars per day. 

Eight pages, whose compensation shall be two dollars per day. 

Four janitors, whose compensation shall be four dollars per day. 

One watchman, whose compensation shall be four dollars per day. 

F One cloak room attendant, whose compensation shall be four dollars per 
ay. 

One journal clerk, whose compensation shall be five dollars per day, and 
who shall be under the supervision of the chief clerk of the house. 

P One assistant journal clerk, whose compensation shall be four dollars per 
ay. 

Twelve clerks, who shall be expert in stenography and typewriting, to 
perform clerical duties for members of the house and committees, each five 
dollars per day. 

The Journal of the house shall be completed and indexed by the chief clerk 
of the house within ten days after the adjournment thereof, and for such 
completion and indexing he shall be allowed the sum of fifty dollars. [1907, 
oe 164, § 1; R. C. 1905, § 28; 1899, ch. 104, § 1; R. C. 1899, § 28; 1901, ch. 

ged aterm ie to nonconstitutional officer of constitutional provision against increase 
of salary of officer during his term of office. 26 L.R.A.(N.S.) 289. 

Change of salary of deputy or other subordinate, as violation of constitutional pro- 
ks against change of salary of public officer during term of office. 37 L.R.A.(N.S.) 


§ 35. Other employes by resolution. No employes of the legislature other 
than those provided by section 34 shall be paid, except by a resolution of the 
senate or house of representatives. [1907, ch. 164, § 2.] 

§ 36. Officers, how elected. Oath. The officers of each house shall be 
elected by a roll call vote of the members thereof, at such times after the 
meeting of such house as the members thereof shall deem proper, and they 
shall be required to take and subscribe the oath prescribed in section 211 of 
the constitution. Neither house shall transact any business other than the 
election or appointment of officers, until such officers are elected or appointed 
pro tem. [R. C. 1905, § 29; 1899, ch. 104, 2; R. C. 1899, § 29.] 


Senate must be composed at all times of two classes of senators, as nearly equal in 
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 
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§ 37. Salaries, how audited and paid. The respective amounts due each 
clerk, officer or employe so employed and appointed shall be audited and paid 
out of the state treasury upon an account certified as correct by the presiding 
officer of the respective houses, duly attested by the secretary and chief clerk 
thereof, and when so audited and attested the state auditor is authorized and 
directed to draw his warrants therefor upon the state treasurer. [R. C. 1905, 
§ 30; 1890, ch. 86, § 6; 1895, ch. 76, § 4; R. C. 1899, § 31.] 

§ 38. Discharge of officers, clerks and employes. Whenever any officer, clerk 
or employe through neglect or incompetency shall fail properly to discharge 
the duties of his office or position, it shall be the duty of the respective body 
to declare the office or position vacant and to fill the vacancy so created. 
[R. C. 1905, § 31; 1890, ch. 86, § 6; 1895, ch. 76, § 5; R. C. 1899, § 32.] 

§ 39. Secretary of senate and chief clerk of house to keep journals, pre- 
serve and file documents. It shall be the duty of the secretary of the senate 
and chief clerk of the house of representatives, to keep correct journals of 
the proceedings of their respective houses; to have the custody of all records, 
accounts, and other papers committed to them, and at the close of each session 
of the legislative assembly to deposit for safe keeping in the office of the 
secretary of state all books, bills, documents, resolutions and papers in the 
possession of the legislative assembly, correctly labeled, folded and classified, 
and generally to perform such duties as shall be assigned them by their 
respective houses; provided, that the journals need not be deposited as above 
provided until they are fully completed and indexed. [R. C. 1905, '§ 32; Pol. 
C. 1877, ch. 2, § 12; R. C. 1895, § 33.] 

§ 40. Secretary of senate and chief clerk of house to prepare and index, 
journals. It shall be the duty of the secretary of the senate and the chief 
clerk of the house at the close of each session to prepare for the press and 
superintend the publication of the journals of the proceedings of the respec- 
tive houses, and to affix an index thereto; and to transcribe into a book kept 
for that purpose the documents accompanying the messages of the governor, 
or by him sent to either house, other than those entered in the journal, or the 
documents reported to either branch of the legislative assembly by any 
public officer of the state in pursuance of law, for which service they shall be 
allowed the compensation provided in section 34. The state auditor is hereby 
instructed to draw his warrants on the state treasurer in favor of each of 
said officers for such sum on proof being made that the record has been 
completed and the journals indexed as above required. [R. C. 1905, § 33; 
Pol. C. 1877, ch. 2, § 13; 1883, ch. 79, § 1; 1885, ch. 110, § 1; R. C. 1899, § 34.] 

_§ 41. Either house may remove its officers. It shall be competent at any 
time during a session of the legislative assembly for either house by a majority 
vote to remove from office any of the officers or employes provided for in this 
article; but in case of the removal of any officer by either house his place shall 
be filled by an election viva voce; and in all elections under the provisions 
of this article for officers of either house of the legislative assembly a majority 
of all votes cast shall be necessary to a choice. [R. C.'1905, § 34; Pol. C. 
1877, ch. 2, § 17; R. C. 1899, § 35.] 

§ 42. Legislative expense; appropriation. There is hereby appropriated 
out of any moneys in the state treasury as a standing and continuing appro- 
priation, such sum or sums as may be necessary to pay the mileage and per 
diem of the members of the legislative assembly, the per diem of officers and 
employes of the legislative assembly, the expense of investigating committees 
when authorized by the legislative assembly, necessary postage, express, 
telegrams, telephone and such other miscellaneous expense as may be author- 
ized by the legislative assembly, except printing. [1913, ch. 28, § 1; R. C. 
1905, § 35; 1891, ch. 8, §§ 1, 2; R. C. 1899, § 36.] 


Appropriation for expenses of legislative committee to attend public function. 1 
L.R.A.(N.S.) 409. 
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§ 43. Supplies and postage. That the secretary of state be authorized and 
directed to furnish such supplies and postage to the legislative assembly upon 
the requisition of members of the senate and house, the chief clerk of the 
house and the secretary of the senate. The expense involved in the carrying 
out of this resolution is hereby authorized from the general fund of the 


state as a proper charge against legislative expense. [1911, ch. 84.] 
This was a joint resolution, the preamble reading as follows: ‘“ Whereas, it is neces- 
sary that the members of the legislature be provided with stationery, desk supplies, 
tage and necessary articles involving the expenditure of funds, and Whereas, it is 
the custom of legislative bodies to provide for these necessary expenses in the transac- 


tion of the business of the legislative assembly.” 
Enforcing payment of alimony as imprisonment for debt. 34 L.R.A. 665; 17 L.R.A. 


(N.S.) 1140. 


ARTICLE 3.— SENATORIAL AND REPRESENTATIVE DISTRICTS -AND LEGISLATIVE 
APPORTIONMENT. 


§ 44. State legislative apportionment. Until otherwise provided by law 
under the terms of the constitution, the legislative assembly of the state of 
North Dakota shall until the end of 1914 consist of fifty senators and one 
hundred and twelve representatives, and shall thereafter consist of forty- 
nine senators and one hundred and thirteen representatives, and the sena- 
torial and representative districts of the state shall be formed, and the sena- 
tors and representatives be apportioned as follows: 

(1) The eastern part of the county of Pembina, now constituting the first 
legislative district, shall be added to and become a part of the second legis- 
lative district, and the said second legislative district is hereby renumbered 
and shall hereafter be, and become known as the first legislative district, and 
the term of the senator from the district so enlarged and renumbered shall 
continue for the period for which he was elected as senator of the second 
legislative district, and the said first legislative district shall in November, 
1914, elect his successor for a term of but two years, and.the said district 
consisting of the county of Pembina shall be entitled to one senator and three 
representatives. 

(2) The second district shall consist of the city of Kenmare and that 
portion of Ward county situated and being in townships 154, 155 and 156 
of ranges 85, 86 and 87; township 157 of ranges 84, 85, 86 and 87; town- 
ship 158 of range 87; townships 159 and 160 of ranges 87, 88 and 89; and 
township 161 of range 88, and shall be entitled to one senator and one repre- 
sentative. 

(3) The third district shall consist of the townships of Perth, Latona, Adams, 
Silvesta, Cleveland, Norton, Vesta, Tiber, Medford, Vernon, Golden, Lamp- 
ton, Eden, Rushford, Kensington, Dundee, Opps, Prairie Center, Fertile, City 
of Park River, village of Edinburg, village of Conway, village of Hoople, vil- 
lage of Pisek, village of Adams, Fairdale, Glenwood, Kinloss, Shepherd, 
Sauter and Dewey, in the county of Walsh, and be entitled to one senator 
and two representatives. 

(4) The fourth district shall consist of the townships of Forest River, 
village of Forest River, Walsh Centre, Grafton, city of Grafton, Farmington, 
Ardock, village of Ardock, Harriston, Oakwood, Martin, Walshville, Pulaski, 
Acton, city of Minto, and St. Andrews, in the county of Walsh, and be 
entitled to one senator and one representative. 

(5) The fifth district shall consist of the townships of Gilby, Johnstown, 
Strabane, Wheatfield, Hegton, Arvilla, Avon, Northwood, city of Northwood, 
Lind, Grace, Larimore, city of Larimore, Elm, Grove, Agnes, Inkster, city 
of Inkster, Elkmount, Plymouth, Niagara, Moraine, Lagan Centre, and Lor- 
etta, in the county of Grand Forks, and be entitled to one senator and one 
representative. 

(6) The sixth district shall consist of the third, fourth, fifth and sixth 
wards 'of the city of Grand Forks, as now constituted, and the townships of 

11 


§ 44 POLITICAL CODE. Legislative Assembly. 


Faulkner, Harvey, Turtle River, Ferry, Rye, Blooming, Mekinock, Lakeville 
and Levant, in the county of Grand Forks, and be entitled to one senator and 
one representative. 

(7) The seventh district shall consist of the first, second and seventh wards 
of the city of Grand Forks, as now constituted, and the townships of Grand 
Forks, Brenna, Oakville, Chester, Pleasant View, Fairfield, Allendale, Walle, 
Bentru, Americus, Michigan, Union, Washington, and the first and second 
wards of the city of Reynolds, in the county of Grand Forks, and be entitled 
to one senator and one representative. 

(8) The eighth district shall consist of the county of Traill, and be entitled 
to one senator and three representatives. 

(9) The ninth district shall consist of the township of Fargo and the city 
of Fargo, in the county of Cass, and the fractional township number one 
hundred and thirty-nine, range forty-eight and be entitled to one senator 
and three representatives. 

(10) The tenth district shall consist of the townships of Noble, Wiser, 
Harwood, Reed, Barnes, Stanley, Pleasant, Kenyon, Gardner, Berlin, Ray- 
mond, Mapleton, village of Mapleton, Warren, Normania, Bell, Harmony, 
Durbin, Addison, Davenport, village of Davenport, Casselton, and the city 
of Casselton, in the county of Cass, and be entitled to one senator and two 
representatives. 

(11) The eleventh district shall consist of the townships of Gunkle, Rush 
River, Hunter, Arthur, Amenia, Everest, Maple River, Leonard, Dows, Erie, 
Empire, Wheatland, Gill, Walburg, Watson, Page, Rich, Ayr, Buffalo, the vil- 
lage of Buffalo, Howes, Eldred, Highland, Rochester, Lake, Cornell, Tower, Hill, 
Clifton, and Pontiac, in the county of Cass, and be entitled to one senator 
and two representatives. 

(12) The twelfth district shall consist of the townships of Eagle, Aber- 
crombie, village of Abercrombie, Dwight, Ibsen, Centre, Mooreton, Branden- 
burg, village of Great Bend, Summit, Fairmount, village of Fairmount, Devillo, 
Lamars, Waldo, Greendale, and the city of Wahpeton, in the county of Rich- 
land, and be entitled to one senator and two representatives. 

(13) The thirteenth district shall consist of the county of Sargent, and be 
entitled to one senator and two representatives. 

(14) The fourteenth district shall consist of the county of Ransom, and 
be entitled to one senator and two representatives. 

(15) The fifteenth district shall consist of the townships of Baldwin, Dazey, 
Laketown, Pierce, Uxbridge, Edna, Rogers, Grand Prairie, Minnie Lake, 
Anderson, Hobart, Potter, village of Dazey, village of Wimbledon, village of 
Sanborn, city of Valley City, township one hundred forty-three, range 
fifty-six; township one hundred forty-three, range fifty-eight; township one 
hundred forty-two, range fifty-eight; township one hundred forty-one, 
range fifty-eight ; township one hundred forty-one, range fifty-nine; township 
one hundred forty-one, range sixty-one; and township one hundred forty, 
range fifty-eight, in the county of Barnes, and shall be entitled to one senator 
and one representative. 

(16) The sixteenth district shall consist of the counties of Steele and 
Griggs, and be entitled to one senator and three representatives. 

(17) The seventeenth district shall consist of the county of Nelson, and 
be entitled to one senator and two representatives. 

(18) The eighteenth district shall until the end of 1914 consist of the 
townships of Cypress, Byron, Lynden, Dresden, Langdon, city of Langdon, 
South Dresden, Grey, Clenila, Huron, Moscow, Waterloo, Elgin, Perry, Bill- 
ings, Nekoma, Storlie, Banner, Trier, Gordon, Henderson, Nekoma village, 
Sievert, Sarles village, Bruce, and Minto, in the county of Cavalier, and 
shall be entitled to one senator and one representative, and thereafter the 
district shall consist of all of the county of Cavalier, including that portion 
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comprised within and in this act numbered as the fiftieth district, and shall 
then be entitled to and shall in November, 1914, elect one senator and three 
representatives. 

(19) The nineteenth district shall consist of the county of Rolette, and be 
entitled to one senator and two representatives. 

(20) The twentieth district shall consist of the county of Benson, and be 
entitled to one senator and two representatives. 

(21) The twenty-first district shall consist of the county of Ramsey, and 
be entitled to one senator and three representatives. 

(22) The twenty-second district shall consist of the county of Towner, and 
be entitled to one senator and two representatives. 

(23) The twenty-third district shall consist of the county of Stutsman, 
and shall be entitled to one senator and four representatives. 

(24) The twenty-fourth district shall consist of the county of La Moure, 
and shall be entitled to one senator and two representatives. 

(25) The twenty-fifth district shall consist of the county of Dickey, and be 
entitled to one senator and two representatives. 

(26) The twenty-sixth district shall consist of the counties of Emmons 
and Kidder, and be entitled to one senator and four representatives. 

(27) The twenty-seventh district shall consist of the county of Burleigh, 
and be entitled to one senator and three representatives. 

(28) The twenty-eighth district shall consist of the county of Bottineau, 
and shall be entitled to one senator and four representatives. 

(29) The twenty-ninth district shall consist of the city of Minot and that 
portion of Ward county situated and being in townships 151, 152 and 153 
of ranges 81, 82, 83, 84, 85, 86 and 87; townships 154, 155 and 156 of ranges 
81, 82, 83, and 84, and township 157 of ranges 81, 82 and 83, and shall be 
entitled to one senator and four representatives. 

(30) The thirtieth district shall consist of the city of Mandan and all of 
that portion of the county of Morton situated and being in township 130 of 
ranges 85 and 86; township 131 of ranges 84, 85 and 86; township 132, ranges 
83, 84, 85 and 86; township 133 of ranges 82, 83, 84, 85 and 86; township 134 
of ranges 79, 80, 81, 82, 83, 84, 85 and 86; townships 135 and 136 of ranges 
79, 80, 81, 82, 83, 84 and 85; township 137 of ranges 79, 80, 81, 82 and 83; 
township 138 of ranges 80, 81, 82 and 83; townships 139 and 140 of ranges 
81, 82, 83, and be entitled to one senator and three representatives. 

(31) The thirty-first district shall consist of the county of Stark, and be 
entitled to one. senator and three representatives. 

(32) The thirty-second district shall consist of the counties of Eddy and 
Foster, and be entitled to one senator and two representatives. 

(33) The thirty-third district shall consist of the county of Wells, and be 
entitled to one senator and two representatives. 

(34) The thirty-fourth district shall consist of the tawnships 155, 156, 157 
and 158, north of range 75 west, and also townships 155, 156, 157, 158 and 
159, north of ranges 76, 77, 78, 79 and 80, in the county of McHenry, and 
be entitled to one senator and one representative. 

(35) The thirty-fifth district shall consist of the county of Sheridan and 
be entitled to one senator and one representative. 

(36) The thirty-sixth district shall consist of the counties of McIntosh 
and Logan, and shall be entitled to one senator and three representatives. 

(37) The thirty-seventh district shall consist of the townships of Walcott, 
Colfax, Barrie, Helendale, Sheyenne, Viking, Garbourg, Freeman, West End, 
Homestead, Grafton, Antelope, Danton, Garfield, Dexter, Wyndmere, village 
of Wyndmere, Balford, Liberty, Brightwood, town of Hankinson, Elma, 
Durr, city of Lidgerwood, Moran and Grant, in the county of Richland, and 
be entitled to one senator and two representatives. 
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(38) The thirty-eighth district shall consist of the townships of Weimer, 
Noltimeir, Alta, Oriska, Springvale, Cuba, Green, Herman, Mansfield, 
Meadowlake, Svea, Scandia, Norman, Binghampton, Raritan, Thordenskjold, 
Oakville, Spring Creek, Rosebud, Greenland, village of Litchville, village of 
Nome; township one hundred forty, range sixty-one; township one hundred 
thirty-nine, range fifty-eight; and township one hundred thirty-eight, range 
fifty-eight, in the county of Barnes, and be entitled to one senator and one 
representative. 

(39) The thirty-ninth district shall consist of the counties of Billings and 
Bowman (including the counties of Slope and Golden Valley if created from 
the territory of Billings county) and shall be entitled to one senator and 
three representatives. 

(40) The fortieth district shall consist of the counties of Burke and Divide, 
and be entitled to one senator and three representatives. 

(41) The forty-first district shall consist of the counties of Williams and 

McKenzie, and shall be entitled to one senator and five representatives. 
| (42) The forty-second district shall consist of the county of Pierce, and 
shall be entitled to one senator and two representatives. 

(43) The forty-third district shall consist of the county of Renville, and 
shall be entitled to one senator and one representative. 

(44) The forty-fourth district shall consist of the county of Mountrail, and 
shall be entitled to one senator and two representatives. 

(45) The forty-fifth district shall consist of townships 151, 152, 153 and 
154, north of ranges 75, 76, 78, 79 and 80 in the county of McHenry, and shall 
be entitled to one senator and one representative. 

(46) The forty-sixth district shall consist of the counties of McLean and 
Stevenson (if created from the territory of McLean county) and shall be 
entitled to one senator and three representatives. | 

(47) The forty-seventh district shall consist of that portion of Morton 
county situated and being in townships 130, 131, and 132, of ranges 87, 88, 
89 and 90; townships 133 and 134 of ranges 87, 88, 89 and 90; townships 
135 and 136 of ranges 86, 87, 88, 89 and 90; townships 137, 138, 139 and 140 
of ranges 84, 85, 86, 87, 88, 89 and 90, and shall be entitled to one senator 
and two representatives. 

(48) The forty-eighth district shall consist of the counties of Mercer, Oliver 
and Dunn, and be entitled to one senator and three representatives. 

(49) The forty-ninth district shall consist of the counties of Adams and 
Hettinger, and be entitled to one senator and two representatives. 

(50) The fiftieth district, consisting of the townships of Hope, Freemont, 
Olga, Loam, Hay, Harvey, Manilla, Easby, Alma, East Alma, Montrose, 
Oxford, Mount Carmel, village of Milton and Osnabrock village, in the 
county of Cavalier, is hereby re-numbered and shall hereafter be known as 
the fiftieth district, and shall until the end of 1914 be entitled to one senator 
and one representative, and the term of the senator elected for the district 
so re-numbered shall continue until the end of 1914, and with the expiration 
of 1914 the said fiftieth district shall cease to exist and the territory comprised 
in this district shall be added to and become a part of the eighteenth legis- 
lative district, which will then include all of the county of Cavalier. [1911, 
eh. 256; 1909, ch. 6; 1907, ch. 165; R. C. 1905, § 36; Const. § 214; 1890, ch. 
1, § 1; R. C. 1899, § 37; 1901, ch. 143.] 


Senate must be composed at all time of two classes of senators as nearly equal in 
number as practicable. State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 


ARTICLE 4.— PRINTING AND DISTRIBUTION OF LAWS AND DOCUMENTS. 


§ 45. Printing commission. The secretary of state, state treasurer and state 
auditor shall be ex officio commissioners of public printing during their terms 
of office respectively. [R. C. 1905, § 37; 1890, ch. 119, § 1; R. C. 1899, § 38.] 


Power of board to make contract for public printing extending beyond its own term. 
29 L.R.A.(N.S.) 655. 
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§ 46. Classes of printing. The printing of the state is hereby divided into 
five classes, the first and second to be let in one contract, and the third, fourth 
and fifth classes in separate contracts as follows: 

1. The printing of bills, resolutions and other documents for the use of 
and incident to the legislative assembly shall constitute the first class. 

2. The printing and binding of the journals of the senate and house of 
representatives shall constitute the second class. 

3. The printing and binding of executive and public documents and reports 
shall constitute the third class. 

_4, The printing and binding of the volume of laws, with the joint resolu- 
a which shall be included in said volume, shall constitute the fourth 
class. 

0. The printing of all blanks, circulars and other miscellaneous job work 
necessary for the use of the executive departments, other than such as are 
printed in pamphlet form and not entering into the volumes of executive 
documents, and all printing not included in the foregoing classes shall con- 
stitute the fifth class. [R. C. 1905, § 38; 1890, ch. 119, § 2; R. C. 1899, § 39.] 

§ 47. Proposals for printing. The commissioners of public printing shall 
at least six months immediately preceding each regular session of the legis- 
lative assembly advertise for four weeks successively in two daily papers in 
the state, one of which shall be at the seat of government, inviting sealed 
proposals for doing all printing and binding required by the legislative 
assembly and by the several state departments for the two succeeding years 
commencing with the first day of January next following the date of the 
contract, and such bids shall specify at what per cent below the maximum 
rates severally prescribed in the next section the bidder will perform the work 


and furnish the stock. [R. C. 1905, § 39; 1890, ch. 119, § 3; BR. C. 1899, § 40.] 
As to reception of bids or changing the same, see section 99. 


§ 48. Maximum prices for composition, press-work, binding and paper. 
The following prices are hereby established as. the maximum prices for doing 
such work: 

Composition: Sixty cents for each one thousand ems of plain composition ; 
ninety cents for each one thousand ems of figure work; one dollar and twenty 
cents for each one thousand ems of rule and figure work. 

Press-work: For the first one hundred impressions of form, one dollar; 
and twenty-five cents for each additional one hundred impressions or fraction 
thereof — one side of the sheet of flat cap, folio or medium, two pages on bill 
work, and eight pages of pamphlet or journal work, or fraction thereof, to 
constitute a form. 

Folding and pasting on the first and fifth classes, for one fold, eight cents 
per hundred sheets; for two folds on one sheet, twelve cents per hundred 
sheets; for two folds and pasting and tipping, twenty-five cents per one 
hundred sheets, including trimming. On the second, third and fourth classes, 
when no charge is made for binding, ten cents per one hundred of eight pages 
or fraction thereof. 

For stitching for all classes, including folding, collating, stabbing, stitching 
and trimming per one hundred copies, for eight pages or less, thirty-five cents 
per one hundred copies, and for each additional signature of eight pages, 
ten cents per one hundred copies. 

For binding for all classes, including folding, collating, stabbing, stitching 
and pamphlet covering for books of eight pages or less, per one hundred 
copies, forty cents; for each additional signature of eight pages, ten cents 
per one hundred copies; if sewed instead of stitched, twelve cents per one 
hundred copies for each additional signature. 

For binding: Book-work in tar board covered with paper, leather backs, 
lettered on back with ink, in addition to the pamphlet binding, thirty-five 
cents per volume. 
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For binding book-work in cloth, gilt lettering on back, in addition to 
pamphlet binding, thirty-five cents per volume. 

For binding in full law sheep, and lettering, in addition to the pamphlet 
binding, seventy-five cents per volume. 

The printing under the fifth class, which includes miscellaneous job work 
for the executive departments and other miscellaneous printing not covered 
by this article shall be under the control of the commissioners of printing, 
who shall secure the same at the lowest rates and upon the most advantageous 
terms. 

For printing blank books, either ruled and printed or ruled without 
printing, the paper used to be sized and calendered, and of standard brands: 

Cap paper, eighteen pounds to the ream, plain ruled, half-bound, one dollar 
-and twenty-five cents per quire; ditto, printed heads, one dollar and seventy- 
five cents per quire; ditto, plain ruled, extra full bound, two dollars per 
quire; ditto, printed heads, two dollars and fifty cents per quire. 

Demy paper, twenty-eight pounds to the ream, ruled, half-bound, one dollar 
and fifty cents per quire; ditto, printed heads, two dollars per quire; ditto, 
plain ruled, extra full bound, two dollars and fifty cents per quire; ditto, 
printed heads, three dollars per quire. 

Medium paper, thirty-six pounds to the ream, plain ruled, half-bound, two 
dollars per quire; ditto, printed heads, two dollars and fifty cents per quire; 
ditto, plain ruled, extra full bound, three dollars per quire; ditto, printed 
heads, three dollars and fifty cents per quire. 

Medium paper, forty pounds to the ream, plain ruled, extra full bound, 
four dollars per quire; ditto, printed heads, four dollars and fifty cents per 
quire. 

Super-royal paper, fifty-four pounds to the ream, plain ruled, extra full 
bound, four dollars and fifty cents per quire; ditto, printed heads, five dollars 
per quire. [R. C. 1905, § 40; 1890, ch. 119, § 4; R. C. 1899, § 41.] 

§ 49. Paper, quality, price. All paper used for printing and binding of 
whatever nature shall be standard weights and grades and approved by the 
commissioners of printing. The maximum price of sized and calendered 
book paper shall be ten cents per pound; of linen ledger paper, twenty-five 
cents per pound; common flat paper, eighteen cents per pound; best bond 
paper, twenty-five cents per pound. [R. C. 1905, § 41; 1890, ch. 119, § 4; 
R. C. 1899, § 42.] 

§ 50. Proposals, how made. Bond required. Each proposal shall be in 
writing sealed and addressed to the secretary of state, and shall be accom- 
panied by a bond, executed in due form by the bidders, with at least two good 
and sufficient sureties, satisfactory to the commissioners, in the penal sum of 
four thousand dollars, conditioned for the faithful performance pursuant to 
this article of such class or classes of the state printing as may be awarded 
to him, and for the payment, as liquidated damages by such bidder to the 
state of any excess of cost over the bid of such bidder, which the state may be 
obliged to pay for such work by reason of the failure of such bidder to 
eomplete his contract. No bid unaccompanied by such bond shall be con- 
sidered, and the right is reserved to the commissioners to reject any bid 
made by any other than regularly established and thoroughly competent 
printers, and shall also have the right to reject any or all bids if in their 
judgment the best interests of the state would be subserved thereby. [R. C. 
1905, § 42; 1890, ch. 119, § 5; R. C. 1899, § 43.] 


As to requirement of a bond, see also section 96. 

Rights under statute or ordinance requiring award to lowest bidder. 26 L.R.A. 707. 

Discretion in choosing between bidders for public contract. 38 L.R.A.(N.S.) 653. 

Elements to be considered in determining responsibility of bidder for public contract. 
38 L.R.A.(N.S.) 672. 

Remedy of lowest bidder for refusal of authorities to award contract to him. 30 
L.R.A.(N.S.) 126. 
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§ 51. Opening of bids. Awards. The commissioners, or any two of them, 
shall within two days after the expiration of the term for receiving proposals 
as aforesaid, and not later than the first Tuesday after the first Monday in 
August proceed to open in public all such proposals received by them and 
to award the contract for each class of printing to the lowest bidder therefor, 
subject to the reservations of the preceding section; provided, that nothing 
herein contained shall be construed so as to prevent the same person from 
becoming contractor for two or more classes of printing, if he shall be the 
lowest bidder therefor. If two or more persons bid the same, and the lowest 
price for any class, or classes of printing, the commissioners shall award the 
contract to such one or more of them as in their opinion will best subserve 
fer oo of the state. [R. C. 1905, § 43; 1890, ch. 119, § 6; R. C. 1899, 


As to reception of bids or changing the same, see section 99. 

§ 52. Bills to be printed; how; calendar. Work of the first class shall be 
printed in first-class calendered paper, from small pica type, with single 
space between each line, the printed pages to be thirty-three ems pica wide 
and fifty-five ems pica long; five hundred copies of each bill or resolution 
shall be printed unless otherwise ordered by resolution of either branch of 
the legislative assembly. Copies of every bill or resolution shall be fur- 
nished for the files of each member of the legislative assembly, and may be 
procured by any person by applying either in person or in writing to the 
bill clerk of the branch of the legislative assembly in which such bill or 
resolution originated. A calendar of bills and resolutions introduced and 
referred shall be printed daily for the use of the members of the legislative 
assembly and for distribution. Such calendar shall be printed on sized and 
calendered paper, set solid in eight point type, two columns thirteen ems 
wide, in pages of sufficient length to contain a brief synopsis of each bill 
or resolution introduced and referred on that day, the number of each bill 
or resolution, the name of the person introducing the same, the name of 
the committee to whom referred, the number of each bill that day passing 
either branch of the legislative assembly and messaged to the other, and the 
statement of the final disposition of any bill or resolution on that day made. 
The synopsis of bills and resolutions to be so printed in such calendar, and 
such other matter to be printed therein as hereinbefore provided, shall be 
edited by a clerk to be employed for such purpose by the branch of the 
legislative assembly in which such bill or resolution is introduced or in which 
the action respecting such measure is had. Such synopsis or statement of 
any bill or resolution, as published in such calendar, shall not exceed ten 
printed lines in length. Such daily calendar shall be distributed and mailed 
in such number and manner as by resolution of either branch of the legis- 
lative assembly determined. [19138, ch. 202, § 1; R. C. 1905, § 44; 1890, 
eh. 119, § 7; R. C. 1899, § 45.] 

§ 58. Journals to be printed; how. The journals of the legislative 
assembly shall be printed on first-class sized and calendered paper of not 
less than forty pounds to the ream, size 25 x 38, eight point type set solid, 
in lines of twenty-one ems pica long, and there shall be no rules or slugs 
set between sub-headings or paragraphs; the printed page to be forty-three 
ems pica in length. The journals shall be delivered daily for the use of: 
the members of the legislative assembly, and nothing shall be charged for 
composition or correction, or reimposition of the same matter for the bound 
journals, nor shall extra charge for composition be made when extra or 
additional copies are ordered printed. Copies of the journal of any day 
may be procured by application made personally or in writing to the bill 
clerk of either branch of the legislative assembly. One thousand copies only 
of the journal of each branch of the legislative assembly shall be printed, 
unless otherwise ordered by resolution of either branch of such legislative 
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assembly. [1918, ch. 202, § 2; R. C. 1905, § 45; 1890, ch. 119, § 8; R. C. 
1899, § 46.] 

§ 54. Executive documents, how printed. The pamphlets and volumes of 
executive or public documents and reports shall be printed on first-class sized 
and calendered paper of not less than forty pounds to the ream, size 25 x 38, 
from long primer type, set solid; provided, that extracts and tabular work 
may be set in brevier or smaller type, the printed pages to be twenty-five 
ems pica in width and forty-three ems pica in length. The reports of the 
officers of the various departments, required to be made out for the use of the 
legislative assembly and for the information of the public, shall be printed 
and bound as elsewhere in this article provided, and the various reports, 
communications and other documents shall be reimposed and form the volumes 
of executive and public documents. There shall be no charge for the 
composition of matter used in the volumes of executive documents or as 
separate pamphlets, or as parts of reports that are to be used, or have been 
previously used and paid for in the pamphlet form; provided, that the order 
for the same is given before the forms of type are distributed; but the 
maximum rate of one dollar for reimposition of each form of eight pages 
may be allowed. The volumes of the executive documents shall be paged 
consecutively, and the reports therein made up in as close and compact 
order as is consistent with good workmanship, without intervention of 
unnecessary blanks or separate title or half title pages, and at the conclusion 
of each volume there shall be an index referring to the particular page at 
which each separate document commences. The commissioners shall determine 
what reports and documents shall be printed in pamphlet form, and the 
number of copies of each report or document when not specified by law. 
There shall be printed and bound three hundred copies of each volume of the 
executive documents. [R. C. 1905, § 46; 1890, ch. 119, § 9; R. C. 1899, § 47.] 

§ 55. Laws, how printed. The laws specified in the fourth class shall be 
printed in substantially the same form as to type, paper and form, as is 
prescribed for the printing of public documents in the preceding section. 
[R. C. 1905, § 47; 1890, ch. 119, § 10; R. C. 1899, § 48.] 

§ 56. Expert, duties and compensation of. The commissioners of public 
printing may employ an expert, familiar with all classes of printing, the 
material used therein, measuring the work done and computing the price to 
be paid therefor, for such period of time each year as may be necessary for 
the performance of the duties devolving upon him, whose duty it shall be to 
confer and advise with such commissioners relative to advertising and letting 
contracts, to examine all work and supplies for the purpose of ascertaining 
whether the same conforms to the contract, to examine all accounts for public 
printing for the purpose of determining whether the charges contained in 
such accounts are correct, and to report the result of his examination to the 
commissioners and to perform such other duties as may be required of him 
by the commissioners. He shall receive the sum of six dollars per day for each 
day in which he is engaged in such employment, to be audited by the auditor 
upon the certificate of the commissioners and paid out of the state treasury 
as in other cases. [R. C. 1905, § 48; R. C. 1895, § 49.] 

§ 57. Printing, how done. All printing shall be done by established print- 
ing houses in this state, which shall have been doing business in the state 
not less than one year, and all work shall be executed in a style consistent 
_ with good workmanship and with due reference to economy. [R. C. 1905, 


§ 49; 1890, ch. 119, § 11; R. C. 1899, § 50.] 
Requiring printing to be done within state not unconstitutional. Tribune Co. v. 
Barnes, 7 N. D. 591, 75 N. W. 904. 


§ 58. Duty of commissioners in case of failure on contract. If from 
death or any unforseen cause there shall be a failure on the part of any 
successful bidder to execute his contract, the commissioners, or a majority 
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of them, may enter into a contract with the next lowest bidder. If any 
contractor after commencing upon his contract fails to execute the work 
embraced therein with reasonable expedition, and in a suitable manner, the 
commissioners may notify him for reasons they may specify that his contract 
is cancelled, and they may then contract with some other person to do the 
work at the lowest practicable rate; provided, that the commissioners may 
give written notice to any contractor who is delaying the execution of the 
work in a manner they may deem unreasonable, that the same must be 
completed within a specified time, and for failure to complete the same 
within the time specified, that for every twenty-four hours delay thereafter 
the contractor shall suffer a penalty of one-quarter per cent to be deducted 
from the net amount of the printing so delayed. [R. C. 1905, § 50; 1890, 
eh. 119, § 12; R. C. 1899, § 51.] 

§ 59. Number of volumes to be printed and style of binding. Five hundred 
volumes of the laws required by this article to be printed shall be bound in 
full law sheep, and fifteen hundred copies shall be half bound. The volumes 
of executive documents provided for in section 54 of this article shall be bound 
in half binding. Two hundred copies of the biennial reports of the state 
auditor, state treasurer, commissioner of insurance and superintendent of 
public instruction shall be bound in cloth, the remainder authorized by law, 
to be bound in pamphlet form, unless otherwise ordered by the commissioners 
of printing. [R. C. 1905, § 51; 1890, ch. 119, § 18: R. C. 1899, § 52.] 

§ 60. Unnecessary delay, how extension granted. All contractors under 
the provisions of this article shall promptly and without unnecessary delay 
execute all orders issued to them by the legislative assembly, or either 
branch thereof, or by the commissioners of printing on behalf of the executive 
officers of the state; and the laws and volumes of public documents shall be 
delivered to the secretary of state within seventy days, and the journals of 
the two houses of the legislative assembly within sixty days after the index 
shall have been made out and delivered to the contractor; provided, that 
the commissioners may on good cause shown extend the time, not exceeding 
twenty days, for the execution of his contract. [R. C. 1905, § 52; 1890, 
ch. 119, § 14; R. C. 1899, § 53.] 

§ 61. Commissioners may reject inferior printing and work. The com- 
missioners may reject any and all printing that is not done in a workman- 
hike manner, or with good material and with ordinary promptness; and may 
require contractors to present specimen pages of the type they propose to use, 
and may rejeet the same, in their discretion, and require new material, and 
their ruling and determination shall be final and conclusive on the contractor. 
Only good, clean and satisfactory work shall be accepted, and it must be 
done within a reasonable time. To accomplish this end the commissioners 
may withdraw the work from any contractor for unreasonable delay, or for 
neglect or refusal to use new material, if so required, or for neglect or 
refusal to furnish good, clean, or satisfactory work, and may, by their agent 
or otherwise, go into the open market and contract for and have the same 
done; and if by reason thereof the cost of having any such work done is 
greater than the original contract price, the excess shall be charged to and 
collected from the original contractor, or shall be made payable by and col- 
lected from the bondsmen of such original contractor; and the action of 
the commissioners in this matter shall be final and conclusive upon such 
contractor and his sureties. [R. C. 1905, § 53; 1890, ch. 119, § 15; R. C. 
1895, § 54.] 

§ 62. Legislative journals, who keep and furnish copy. The secretary of 
the senate and the chief clerk of the house shall keep a journal of the pro- 
ceedings of their respective houses, and furnish a copy immediately upon each 
daily adjournment to the contractor for printing the same, who shall print and 
deliver the same at the commencement of the next day’s session for the use 
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of the members of the legislative assembly — the number of copies of each daily 
journal to be determined by resolution of each branch of the legislative assem- 
bly. After being read in the house to which the journals respectively belong, 
and examined and compared with the minutes of the record of bill clerk, or the 
elerk having charge of the record of bills, memorials and joint resolutions, 
and in the presence and with the sanction of the house, corrected as found 
and declared to be correct, the proceedings of each day shall be attested by 
the secretary and chief clerk, and immediately thereafter delivered to the 
printer of the journals, who shall make the authorized corrections, if any, 
and print the sheets for the bound volumes of the journal. 

After the journals shall have been printed, corrected, revised and prop- 
erly indexed two bound copies of each, which shall be in half morocco, shall 
be filed and deposited with the secretary of state, who shall carefully pre- 
serve the same, and shall attach thereto his certificate showing the date of 
such delivery to him and attesting that such journals are the identical and 
official journals delivered to him by the secretary of the senate and clerk of 
the house of representatives, and such records shall be and constitute the 
true and authentic journal. [1913, ch. 201, § 1; R. C. 1905, § 54; 1890, ch. 119, 


§ 16; 1899, § 55.] 
Enrolled statutes not impeached by journals. Power v. Kitching, 10 N. D. 254, 86 
N. W. 737; Narregand v. Brown County, 14 S. D. 357, 85 N. W. 602. 


§ 63. Copies of laws and journals to be furnished printer, by whom. 
The secretary of state shall furnish a true and accurate copy of the laws 
as they may be demanded by the printer thereof, and the secretary of the 
senate and the chief clerk of the house shall each furnish for the printer, who 
is bound by his contract to print the same, copies of the journal, bills, reports 
and other papers and documents without unnecessary delay and no contractor 
shall be accountable for any delay occasioned by the want of such copy. 
[R. C. 1905, § 55; 1890, ch. 119, § 17; R. C. 1899, § 56.] 

§ 64. Authentication of laws, memorials and resolutions. All laws printed 
or published by authority of this state shall be printed or published without 
any certificates or additions to the same, except the word ‘‘ approved ’’ and 
the date of such approval, and in each volume of the session laws hereafter 
published there shall be a general certificate made by the secretary of state 
to the effect that all laws, memorials and resolutions contained therein have 
been compared by him with the originals thereof, in his office, and that they 
are correct copies. [R. C. 1905, § 56; 1890, ch. 119, § 18; R. C. 1899, § 57.] 

§ 65. Governor’s messages, how printed and number. All regular messages 
from the governor and all inaugural messages of the governor-elect shall be 
printed, in pamphlet form and there shall be printed in such form for the 
governor’s use five hundred copies, and for the use of the legislative assembly 
two thousand copies without any order by either house for the printing 
thereof. [R. C. 1905, § 57; 1890, ch. 119, § 19; R. C. 1899, § 58.] 

§ 66. Biennial and special reports, how printed. There shall be printed 
one thousand copies of the biennial reports of the state auditor, commissioner 
of agriculture and labor, two thousand copies of the report of the super- 
intendent of public instruction, six hundred copies of the annual report of the 
commissioner of insurance, five hundred copies of the annual report of the 
state examiner, one thousand copies of the annual report of the state treas- 
urer; and five hundred copies of the biennial and annual reports of other 
state officers and public boards required to make reports, except where 
otherwise specified by law; provided, that on request of the commissioner of 
agriculture and labor, such request to be approved by the governor, there shall 
be printed separately in pamphlet form such parts of the biennial report of 
said commissioner of agriculture and labor, or such special papers or articles 
in connection therewith, and such crop reports or other papers or pamphlets 
from time to time as such commissioner and the governor may jointly recom- 
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mend for such separate publication; and the number of copies to be printed 
of each of said separate publications, crop reports or other papers or 
pamphlets shall be determined by the commissioner of agriculture and labor 
and the governor jointly. [R. C. 1905, § 58; 1890, ch. 119, § 20; 1893, ch. 95, 
§ 9; 1897, ch. 75; R. C. 1899, § 59; 1903, chs. 185, 187.] 

§ 67. Journals and laws, number printed. There shall be printed one 
hundred and fifty copies of each journal for the daily use of the legislative 
assembly and three hundred copies of the bound edition which shall be in half 
binding; provided, that the legislative assembly may by resolution increase 
such number; two thousand copies of the session laws and joint resolutions 
shall be printed in one volume and bound in accordance with the provisions 
of this article. [R. C. 1905, § 59; 1889, ch. 124; R. C. 1899, § 60.] 

§ 68. Authority to increase number of laws, etc. The commissioners of 
public printing shall have authority to increase the number of session laws 
authorized by law to be printed to not exceeding three thousand copies, which 
shall be disposed of by the secretary of state according to law. The com- 
missioners shall also have authority to increase the number of the bound 
editions of the journals of the legislative assembly to five hundred. The 
commissioners may also authorize the printing of an extra number of such 
statistical, historical or immigration documents, maps and pamphlets as may 
be deemed of value to the state, when the same shall have first been approved 
by 3] governor. [R. C. 1905, § 60; 1899, ch. 124; R. C. 1899, § 60; 1903, 
ch. 33. 

§ 69. Laws, how printed. In addition to the official and authenticated 
edition of the session laws, to be published, the secretary of state shall cause 
to be printed a popular edition of the session laws of each session in the 
following form: Type to be of eight point size, set solid, thirteen ems pica 
wide, two columns to the page of forty-two ems pica in length, with appro- 
priate headings; paper to be of number one grade print paper of the basis 
of 24 x 36 inches, thirty-five pounds to the ream; the printed page to be 6 x 9 
inches; binding to be wire stitching and the cover to be of paper, of the 
grade and weight now used and specified for the departmental reports, and 
there shall be three thousand copies printed. [1913, ch. 198, § 1.] 

§ 70. Distribution. The secretary of state is hereby required to furnish 
copies of the unauthenticated edition of the session laws at the actual cost 
of the same, plus ten per cent and postage, and it shall be the duty of the 
county auditor of each county to receive applications for copies of said 
popular edition and forward same together with the purchase price to the 
office of the secretary of state. [1913, ch. 198, § 2.] 

§ 71. Authentication, not required. It is hereby expressly provided that 
the secretary of state shall not be required to procure a copyright nor 
authenticate this edition, but shall cause the same to be published and dis- 
tributed with due care and ready for distribution on or before the fifteenth 
day of April next following the session of the legislature. [1913, ch. 198, § 3.] 

§ 72. Commissioners have charge of all printing paid for by the state. 
The commissioners shall have charge of all the printing and binding required 
to be done for the several departments of the government; receive the proper 
orders for the same, and have the same properly executed according to law; 
keep a record of all work ordered from the several contractors under the law, 
and of all printing and binding ordered by the legislative assembly ; examine 
and supervise the work of printing in progress, and see that it is executed 
with due economy to the state; make or authorize to be made the necessary 
indices for the volumes of the executive documents and reports; examine all 
accounts for printing and binding that may be presented, and adjust the 
same according to the terms of the contracts and in accordance with law and 
such rulings as may be determined by the commissioners. No printing 
required by any state officer as provided under this article shall be paid for 
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unless the same shall have first been authorized by the legislative assembly 
or by the commissioners of printing. [R. C. 1905, § 61; 1890, ch. 119, § 22; 
R. C. 1895, § 61.] 

§ 73. Copies of documents to accompany bills for printing. Every con- 
tractor for public printing shall file and preserve one copy of each document 
or other matter printed by him for the state, which he shall deliver to the 
commissioners of printing at the same time the completed work is delivered 
together with a memorandum bill of the same. In the account submitted 
for the payment of the work the contractor shall at the same time submit 
his order for the work and state specifically the nature of the work performed, 
the number of copies, the number of ems of composition, the extra charge, 
if any, for rule or figure and rule and figure work; the number of impressions 
of press work, the cost of folding and binding and any other charges for which 
he claims payment; and if there is a charge for any alterations or changes 
from copy, the proofs of original composition and changes must be presented. 
[R. C. 1905, § 62; 1890, ch. 119, § 23; R. C. 1899, § 62.] 

§ 74. Printing accounts, how certified and paid. When the account of 
any contractor under this article shall have been adjusted, the commissioners 
shall certify the same to the state auditor, who on receipt thereof shall draw 
his warrant upon the state treasurer for the amount thereof; provided, that 
in the current execution of such contracts the commissioners are empowered, 
in their discretion, to deliver to such contractor a certificate for an amount 
not exceeding seventy-five per cent of completed work upon the contractor 
filing with the commissioners a statement of the amount of work done, for 
which amount the state auditor shall give his warrant upon the state treas- 
rae to such contractor. [R. C. 1905, § 63; 1890, ch. 119, § 24; R. C. 1899, 

63. 

: Dit against state for public printing. 42 L.R.A. 59. 

§ 75. Distribution of journals and executive documents. Each member and 
officer of the legislative assembly, for himself and each clerk of a court 
of record, and each county auditor, for the use of their offices respectively, 
is entitled to one copy of each journal, and the volumes of the executive 
documents. Each university, college, academy or other literary institution 
within the state is entitled to one copy of the general laws passed at each 
session of the legislative assembly and also to the volumes of executive docu- 


ments. [R. C. 1905, § 64; 1890, ch. 119, § 25; R. C. 1899, § 64.] 
See note to section 76. 


§ 76. Laws, who entitled to. Penalty for refusing to turn over same by 
officers to successors. Each member and officer of the legislative assembly, 
for himself, shall have a copy of the laws; each judge and clerk of a court of 
record; each justice of the peace, each auditor or clerk in any city or incor- 
porated village; each county auditor, treasurer, sheriff, register of deeds and 
state’s attorney is entitled to receive one copy of the general laws passed 
at each session of the legislative assembly for his use while filling such offices, 
but every such officer, except members and officers of the legislative assembly, 
shall deliver the same to his successor in office for his use while filling such 
office; and if any person refuses on demand, to make such delivery, he shall 
forfeit and pay not less than five nor more than fifteen dollars to be recovered 
in a civil action brought by the successor in office of any such person in the 
name of the state for the use of the county where such action is brought 
before any justice of the peace in such county. [R. C. 1905, § 65; 1890, 
ch. 119, § 26; R. C. 1895, § 65.] 

This section, and sections 75, 77-80, in so far as they provide for distribution of the 
“laws,” are probably superseded by Laws 1913, ch. 199, entitled “An act to regulate the 
distribution of the laws and the compilations and codifications thereof,’ the several 
sections of which constitute sections 81-39 herein, and repealing in its final section “ all 


acts ad parts be mae eee herewith.” But no mention of “journals” or “ docu- 
men is made in that act of 1913. 
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§ 77. Secretary of state to furnish laws, journals and documents to state 
officers, libraries, etc. The secretary of state shall deliver to the governor, 
state auditor, state treasurer, attorney-general, adjutant-general, railroad com- 
missioners, commissioner of insurance, commissioner of agriculture and labor, 
clerk of the supreme court, supreme court reporter, superintendent of public 
instruction, the superintendent of every state benevolent society, each public 
institution, United States circuit judge, United States district judge, clerk 
of each of the United States courts, United States attorney for North Dakota 
and the United States marshal, each, one copy of the laws and of the journals 
and documents. He shall supply each state and each of the departments and 
territories of the United States and the general government of the United 
States with a copy. He shall furnish the state library with ten copies of the 
general and special laws, the journals and the volumes of executive documents. 
[R. C. 1905, § 66; 1890, ch. 119, § 27; R. C. 1895, § 66.] 

‘ eae aaa 83 and note to section 76. And as to copies for “each state” see sec- 
10n .” 

§ 78. Secretary of state to forward laws, journals and documents. The 
secretary of state shall as soon as the laws, journals and executive documents 
of each session are printed and ready for distribution box up the number 
of each to which each county is entitled and forward the same by public 
conveyance to the county auditor of the county. If any county seat is so 
situated that the laws, journals and documents cannot be forwarded by public 
conveyance, they shall be forwarded to a secure place as near such county 
seat as practicable, and the secretary of state shall notify the county auditor 
in writing of the delivery of the same at such points, and the county auditor 
shall contract with some person to convey the same to the county seat. [R. C. 
1905, § 67; 1890, ch. 119, § 28; R. C. 1899, § 67.] 

ee note to section 76, and compare the provisions of section 86. 

§ 79. Document fund, appropriation for. For the purpose of defraying 
the expenses incident to the provisions of the four preceding sections there 
is hereby annually appropriated the sum of two hundred dollars to be 
designated ‘‘ Document Fund,’’ upon which the secretary of state can draw 
at such times and for such amounts as may be necessary in the discharge of 
the duties imposed by such sections. [R. C. 1905, § 68; 1890, ch. 119, § 29; 
R. C. 1899, § 68.] 

§ 80. County auditors to deliver documents, etc., when. The county auditor 
shall deliver the laws, journals and documents to such persons and institutions 
as are entitled to receive them, when requested so to do, and shall take receipts 
therefor and file the same in his office subject to inspection. [R. C. 1905, § 69; 
1890, ch. 119, § 30; R. C. 1899, § 69. 

See note to section 76, and compare the provisions of section 86. 

§ 81. Officers entitled to receive. Each member and officer of the legislative 
assembly, the governor, state auditor, state treasurer, attorney-general, assist- 
ant attorney-general, adjutant-general, railroad commissioners, commissioner 
of agriculture and labor, commissioner of insurance, judge of the supreme 
court, judge of the district court, clerk of the supreme court, supreme court 
reporter, superintendent of public instruction, superintendent of every state 
benevolent society, superintendent of each penal institution, member of the 
board of control and tax commissioner shall be entitled to receive from 
the state a copy of any publication of the laws of the state and of any com- 
pilation or codification thereof published under authority of the state. [1913, 
ch. 199, § 1.] 

See section 76 and note thereto. 

§ 82. Other distribution. In addition to the persons mentioned in section 1 
hereof, all such laws or compilations or codifications shall be distributed as 
follows: To the supreme court law library, five copies; to the law library 
of the state university, ten copies. (1913, ch. 199, § 2.] 


See note to section 76. 
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§ 88. How distributed. The secretary of state shall, as soon as conveni- 
ently can be done after the publication of any such laws, compilations or 
codifications, and the procuring therefor as provided by law, cause the copies 
_ thereof as hereinbefore provided to be furnished to the officers and libraries 
as mentioned, and upon the opening of the session of the legislature, shall 
furnish them to the members and officers thereof, and he shall, in addition, 
furnish to the officers of the legislature such additional copies as shall be 
necessary for the use of legislative committees as indicated by a resolution 
of the respective branches thereof. [1913, ch. 199, § 3.] 
| See section 77 and note to section 76. ; 

§ 84. To remain property of the state. Every copy of laws, compilations 
or codifications thereof furnished to any officer or member of the legislature, 
its officers or committees, shall be and remain the property of the state, and 
must be surrendered to the secretary of state or the successor in office of 
any officer at the end of his term, and by members of the legislature ten days 
before the end of his term. [1913, ch. 199, § 4.] 

See section 76 and note thereto. 

§ 85. Distinctive color and wording. All books distributed hereunder shall 
be bound in some distinctive and unusual color, and shall be plainly marked 
in large letters on the outside covers with the words, ‘‘ Property of the state 
of North Dakota.’’ [1913, ch. 199, § 5.] 

§ 86. Distribution by municipalities. The county commissioners of each 
county shall, immediately after the publication of any such laws, codes or 
compilations, cause a copy thereof to be furnished to the treasurer, auditor, 
sheriff, clerk of court, register of deeds, coroner and public administrator, 
county judge, superintendent of schools, and board of commissioners, and 
one copy for use in the district court of such county. [1913, ch. 199, § 6.] 


ompare section 78 and see note to section 76. 

§ 87. Distribution by other municipalities. It shall be the duty of the 
fiscal agents of each other municipality in the state, including cities, towns, 
villages and townships, immediately after such publication, to provide for 
the use of the officers of such municipality at least one copy of all such 
publications and as many more as shall reasonably be needed for the use 
of such officers, as determined by such agents. [1913, ch. 199, § 7.] 

See section 76 and note thereto. 

§ 88. Publications to remain property of municipalities. All such publi- 
cations distributed by the counties and such other municipalities shall for- 
ever remain the property thereof, and shall be delivered by the respective 
officers, at the end of their terms, to their successors. [1913, ch. 199, § 8.] 

§ 89. Exchange of laws with other states. The chief justice of the supreme 
court, the attorney-general and the governor shall constitute a board to 
control other distribution of the publications aforesaid, and whenever it shall 
seem to such board desirable so to do, it may authorize and direct the 
secretary of state to distribute copies thereof, in exchange for like publica- 
tions of other states. [1913, ch. 199, § 9.] 

Compare section 77 and see note to section 76. 

§ 90. Documents officially printed, when. Faith and credit given. All 
laws, journals and documents printed and published by any contractor under 
the provisions of this article, and duly certified by the secretary of state as 
provided herein, shall be deemed to be officially printed and published, and 
full faith and credit shall be given to them as such. [R. C. 1905, § 70; 1890, 
eh. 119, § 31; R. C. 1899, § 70.] 

—§ 91. Laws, journals and documents preserved, where. All copies of the 
journals, executive documents and laws which are not distributed under the 
provisions of this article shall be preserved in the office of the secretary of 
state, subject to distribution by law. [R. C. 1905, § 71; 1890, ch. 119, § 32; 
R. C. 1899, § 71.] 
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§ 92. Blue books to be printed for distribution to schools. The secretary 
of state shall cause to be printed a sufficient number of blue books for free 
distribution among the district schools of the state in the manner herein pro- 
‘vided. It shall be the duty of the county superintendent of schools to certify 
to the secretary of state on the first day of March of each year in which the 
legislature is in session, or as soon thereafter as possible, the total number of 
district schools in his county, in the libraries of which one copy of the blue 
book shall be placed. [1911, ch. 60, §§ 1, 2.] 

§ 93. Procedure for distribution of blue books. Upon receiving the certifi- 
cate from the county superintendent provided in the preceding section the 
secretary of state shall consign a number of blue books to the county super- 
intendent which shall be equal to the number of district schools certified 
as provided herein. The county superintendent shall upon receipt of such 
consignment distribute the same among district schools of his county, and it 
shall be his duty to see that each and every school within his jurisdiction is 
provided with a blue book as provided in this section and section 92. [1911, 
ch. 60, § 3.] 

§ 94. Official reports to be made, when. All county, township, city and 
village officers, and all officers and boards of state institutions and all officers 
connected with the public works of the state, and all corporations, except such 
as are required to make their reports at some other specified time, which are 
required by law to make annual or biennial reports for any purpose to any 
state officer, shall make out and transmit the same on or before the fifteenth 
day of August of each year to the proper officer except where otherwise 
specifically provided by law. For the purpose of making out such reports the 
year shall begin on the first day of July of each year and end on the last day 


of June of the succeeding year. [R. C. 1905, § 72; 1890, ch. 119, § 33; R. C. 
1895, § 72.] 


s to the time of making reports and the contents thereof, see sections 95, 98, 633. 

§ 95. Reports to governor and legislative assembly to be made, how, when. 
All officers, departments, boards, commissions and state institutions which 
are now or hereafter may be by law required to make and transmit reports 
annually, or semiannually, to the governor and the legislative assembly of 
this state, shall deliver typewritten copies in triplicate of such reports to the 
governor not later than September first of the year in which such reports are 
required to be made, and such reports shall be made to include the 30th day 
of June next preceding. The governor, upon receiving such reports, shall 
deliver the same to the commissioners of public printing. The commissioners 
of public printing shall, not later than October 15th of the year in which 
such reports are delivered to them, deliver the same revised and condensed 
as hereinafter provided to the person or persons having contracts with the 
state for the printing and publishing of the same. The governor shail lay 
such printed reports before the legislative assembly at its next session, 
together with his biennial message, provided that the governor and the com- 
missioners of public printing shall revise and condense all such reports so as 
to eliminate from any such report when published, any and all matter the 
elimination of which will not seriously detract from the usefulness of such 
reports, and they shall also in the interest of strict economy restrict the 
number of such reports to be printed, any provision of law relating to the 
number of such reports to be printed to the contrary notwithstanding. The 
governor shall retain one copy of each report filed with him, shall deliver one 
copy to the commissioners of printing for their files, and one copy shall be 
filed by him with the secretary of state. [1913, ch. 246, § 1; R. C. 1905, § 73; 
1890, ch. 119, § 34; R. C. 1889, § 78; 1901, ch. 139, § 1.] 


The word “semiannually ” in the first sentence is probably used by mistake for 
“ biennially.” 


‘i As to the contents of reports of heads of state institutions and state boards, see sec- 
on 633. 
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§ 96. Bond. Before any contract for the printing of the reports of officers, 
departments, boards, commissions and state institutions contemplated in this 
act are let and entered into with any person or persons, the governor and 
the commissioners of public printing shall require such person or persons to 
furnish a bond to the state of North Dakota, in an amount which in their 
judgment shall seem reasonable and sufficient to protect the interests of the 
state, such bond to be conditioned upon the faithful performance of all the 
terms of such contract, and it shall be stipulated in each and every one of 
such contracts for the printing of the reports contemplated in this act, that 
time of delivery of the printed report shall be the essence thereof. All con- 
tracts with any person or persons for the printing of the reports herein 
referred to shall contain a stipulation that such reports shall be printed and 
delivered to the commissioners of public printing not later than the 20th day 
of December following the date on which such reports were delivered to 

such person or persons to be printed as provided by law. [1913, ch. 246, § 2.] 


As to the requirement of a bond, see also section 50. The words “thisact” include sec- 
tions 95, 97, and 98. 


§ 97. Penalty. Any officer, department, board, commission or state insti- 
tution which is now, or hereafter may be required to make a report annually 
or biennially to the governor and the legislative assembly of this state, failing 
to make such report at the time prescribed in this act shall be fined five 
dollars for each and every day such report shall be delinquent, and in case 
such report is required to be made by a board or by a commission, the fine 
imposed herein shall be paid by the secretary thereof, and in case the report 
herein required to be made shall be that of the department of the state 
government or of a state institution, the executive head of such department 
or state institution shall pay such fine. In case the commissioners of public 
printing omit or neglect to transmit the reports contemplated in this act to 


the person or persons having contract with the state for printing the same © 


on or before the 15th day of October of the year in which such reports are 
made to the governor and the legislative assembly, then each of the said com- 
missioners of public printing shall forfeit to the state the sum of five dollars 
for each and every day during which they shall hold such reports after the 
15th day of October as provided herein. [1913, ch. 246, § 3.] 


The words “ this act ” include sections 95, 96, and 98. 

§ 98. Repeal. All provisions of law prescribing the time when the report 
of officers, departments, boards, commissions and state institutions required 
to be made to the governor and the legislative assembly shall be made, which 
are in conflict with the provisions of this act, relative to the time of making 
such reports, are hereby repealed, and all reports shall be made at the time 
prescribed herein. ([1913, ch. 246, § 4.] 


The words “ this act” refer to sections 95, 96, and 97. 
§ 99. Bids received, when. No bids shall be received after the hour speci- 
fied in the published notice, and no bid shall be changed after the same is 


received. [R. C. 1905, § 74; R. C. 1895, § 74.] 
As to bids for printing and binding, see sections 47, 50 and 51. 


§ 100. Penalty for violation. Any member of such board who violates any 
of the provisions of this article is guilty of a misdemeanor and upon con- 
viction thereof is punishable by a fine of not less than one thousand nor more 
than five thousand dollars. [R. C. 1905, § 75; R. C. 1895, § 75.] 

‘““Such board ’’ refers to the boards mentioned in sections 94, 95. 

§ 101. Printing accounts kept by secretary of state. Appropriation. All 
accounts for printing and binding, required for the legislative assembly, or 
any officer or department of the state government, shall be certified to 
according to law and before payment, be approved by the commissioners 
of public printing. It shall be the duty of the secretary of state to keep 
a record of all proceedings of the commissioners of public printing, and also 
a record of all public printing, which shall be duly authorized by law, and 
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issue requisitions for all such printing and binding as may be required for 
the various state offices and departments. He shall receive all completed 
work from the contractors for public printing, and deliver the same to the 
respective departments for which it is ordered. When vouchers for public 
printing shall have been approved and verified according to law, it shall 
be the duty of the state auditor to draw his warrant on the state treasurer 
for such sum or sums as may be found due. A sufficient sum is hereby 
appropriated out of the state treasury, not otherwise appropriated, to pay 
for all public printing and binding heretofore ordered by the state, and 
hereafter to include legislative printing, said amount not to exceed thirty 
thousand dollars annually. [1907, ch. 186; R. C. 1905, § 76; 1889, ch. 123, § 1; 
R. C. 1899, § 76; 1901, ch. 139, § 2; 1903, ch. 33.] 
R. C. 1905, § 76, was amended and re-enacted to read as above in Laws 1907, ch. 
186, which chapter was repealed without qualification in sections 653g, 653i. As to 
whether any part of section 101 will revive on July 1, 1915, see comments in note im- 
mediately preceding section 653a. 

§ 102. Secretary to arrange and correct laws. In arranging the laws, 
memorials and resolutions for publication the secretary of state is authorized 
to make such corrections in orthography, grammatical construction and 
punctuation of the same as in his judgment shall be proper; but when any 
words or clauses are inserted, the same shall be enclosed in brackets. [R. C. 
1905, § 77; Pol. C. 1877, ch. 3, § 2; R. C. 1899, § 77.] 

§ 103. Copyright. It shall be the duty of the secretary of state to correct 
proof and supervise the publication of the laws and to secure a copyright of 
the session laws of each session of the legislative assembly before the same 
are distributed, for the exclusive use and benefit of the state, the procurement 
of such copyright to be properly printed in each volume of said session laws. 
[R. C. 1905, § 78; 1905, ch. 162.] 

§ 104. Officers to deliver laws to successors. Whenever any person shall be 
elected to fill any of the county, township or district offices in this state it 
shall be such person’s duty before taking possession of the office to procure 
from the county auditor of his county a copy of the receipts filed with such 
auditor by the outgoing officer for any volumes of the laws of this state; 
which copy of receipt the person so elected shall exhibit to his predecessor 
in office at the time he assumes the duties of his office, and shall require from 
his predecessor all the volumes of laws which he may have received, as shown 
by such receipt, and it shall be the duty of such officer after having received 
from his predecessor the volumes of laws to make out duplicate receipts of 
the same, one of which receipts he shall give to his predecessor in office, 
and the other he shall forthwith transmit to the county auditor of the county, 
who is hereby required to file the same in his office. [R. C. 1905, § 79; Pol. C. 
1877, ch. 3, § 7; R. C. 1899, § 78.] 

§ 105. Secretary of state to sell statutes. The secretary of state shall sell 
to any person applying therefor the volumes of laws of this state for the 
cost and ten per cent added, and pay over to the state treasurer all sums 80 
received, taking the official receipt of such treasurer therefor. [R. C. 1905, 
§ 80; Pol. C. 1877, ch. 3, § 10; R. C. 1899, § 79.] 

§ 106. Copies of laws for state library. Ten volumes of the laws passed by 
each legislative assembly shall be placed in the state library by the secretary 
of state, and shall be kept therein for the use of any person visiting such 
library, but shall not be loaned or otherwise disposed of. [R. C. 1905, § 81; 
Pol. C. 1877, ch. 3, § 11; BR. C. 1899, § 80.] 

§ 107. Conflicts adjusted. If the provisions of any code, chapter or article, 
conflict with or contravene the provisions of any other code, chapter or 
article, the provisions of each code, chapter or article must prevail as to all 
matters in question arising thereunder out of the same subject-matter. [R. C. 
1905, § 82; Code ’77, p. 900, § 17; R. C. 1899, § 81.] 
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§ 108. Secretary of state authorized to arrange statutes, etc. In the pub- 
lication of codes and general statutes the secretary of state has power without 
altering the general plan to renumber and readjust sections, chapters, articles 
and subdivisions, and also to place and distribute the general statutes not 
now embraced in the codes in the same under the appropriate chapter or other 
heading. [R. C. 1905, § 83; Code ’77, p. 900, § 18; R. C. 1899, § 82.] 


ARTICLE 5.— ENGROSSING AND ENROLLING BILLs. 


§ 109. By contract. The secretary of state shall, not less than sixty nor 
more than seventy-five days before the meeting of the legislative assembly 
in regular session, give notice by advertising for three successive weeks, in 
& newspaper at the seat of government, that sealed bids will be received 
for the engrossing and enrolling of all bills passed by each house of the 
legislative assembly. The work to be done at a fixed price per folio, the 
engrossing to be done on typewriter, enrolling to be done on typewriter, using 
primer type and black record ribbon on standard linen record paper of not 
less than thirty pounds to the ream of demy size, or its equivalent, of the 
size of 1014x16 inches with a 114-inch red ruled margin. The services to be 
performed under the direction and in the time set by and to the satisfaction 
of the committees of the senate and house of representatives, or their agent. 
Upon the day set in the advertisement, which shall not be less than thirty 
days before the meeting of the legislative assembly, the bids shall be opened 
by a board consisting of the governor, secretary of state and state auditor. 
[1913, ch. 200; R. C. 1905, § 84; 1901, ch. 83, § 1.] 

§ 110. Bids to be accompanied by certified check. No bids shall be con- 
sidered unless accompanied by a certified check in a sum to be named by the 
secretary of state, such check to be security that the successful bidder shall 
enter into a contract, and shall give a bond, with sureties to be approved by 
said board before mentioned, for the proper performance of the work. No 
bid shall be considered from a person not a bona fide resident of this state. 
Upon opening of the bids the board shall award the contract to the lowest 
responsible bidder and enter into a contract with him for the performance 
of the work, subject to the conditions herein above set forth; provided, 
further, that nothing in this article shall prevent the awarding of separate 
contracts for the engrossing and enrolling provided for herein, if deemed 
as a to the state by such board. [R. C. 1905, § 85; 1901, ch. 83, 
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ARTICLE 1.— THE GOVERNOR. 

§ 111. Powers and duties of governor. In addition to those prescribed by 
the constitution, the governor has the power and must perform the duties 
prescribed in this and the following sections: 
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1. He is to supervise the official conduct of all executive and ministerial 
officers. ; 

2. He is to see that all offices are filled, and the duties thereof performed, 
or in default thereof, apply such remedies as the law allows. If the remedy 
is imperfect, acquaint the legislative assembly therewith at its next session. 

3. He is to make appointments and fill vacancies as required by law. 

4. He is the sole official organ of communication between the government 
of this state and the government of any other state of the United States. 

o. Whenever any suit or legal proceeding is pending against this state, 
or which may affect the title of this state to any property, or which may 
result in any claim against the state, he may direct the attorney-general to 
appear on behalf of the state, and may employ such additional counsel as he 
may deem expedient. 

6. He may require the attorney-general or state’s attorney of any county 
to inquire into the affairs or management of any corporation existing under 
the laws of this state. : 

7. He may require the attorney-general to aid any state’s attorney in the 
discharge of his duties. 

8. He may offer rewards not exceeding one thousand dollars each, payable 
out of the general fund, for the apprehension of any convict who has 
escaped from the penitentiary, or of any person who has committed or who 
is charged with the commission of an offense punishable with death. 

9. The duty of the governor respecting fugitives from justice is prescribed 
by the code of criminal procedure. _ 

10. He must issue patents for land as prescribed by the provisions of this 
code. 

11. He must discharge the duties of a member of the following state 
boards: Equalization; university and school lands; trustees of public prop- 
erty ; state historical society ; state auditing board; state banking board; state 
board of pardons; high school board, and trustees of the normal schools. 

12. He has such other powers and must perform such other duties as are 
or may be devolved upon him by law. [R. C. 1905, § 86; R. C. 1895, § 83; 
1901, ch. 33; 1905, ch. 25, § 1; 1905, ch. 165, § 1.] 

ee athe of court to review action of governor in removing officer. 39 L.R.A. 
(N.S.) 788. 

8. Governor’s power of appointment to fill vacancy in office where office is filled by 
de facto officer. Chandler v. Starling, 19 N. D. 144, 121 N. W. 198. 

Right to make an ad interim appointment to an office whose fixed term expires before 
the senate’s adjournment, where the incumbent is authorized to hold over until his suc- 
cessor is appointed. 46 L.R.A.(N.S.) 1202. 

Mandamus to compel restoration to office of one who hag been illegally removed. 19 
L.R.A.(N.S.) 52. 

As to similar provision in Cal. Pol. Code, § 380, subd. 3, see People ex rel. Casserly v. 
Fitch, 1 Cal. 519; People ex rel. Gorham v. Campbell, 2 Cal. 135; People ex rel. Finlay v. 
Jewett, 6 Cal. 291; People ex rel. Ryder v. Mizner, 7 Cal. 519; People ex rel. Atty.-Gen. 
v. Hill, 7 Cal. 97; People ex rel. Aylett v. peng ion. 8 Cal. 1; People ex rel. Atty.-Gen. 
v. Addison, 10 Cal. 1; People ex rel. Melony v. Whitman, 10 Cal. 38; People ex rel. Wether- 
bee v. Cazneau, 20 Cal. 504; People ex rel. Madden v. Stratton, 28 Cal. 382; People cx rel. 
Baird v. Tilton, 37 Cal. 614; People ex rel. Shoaff v. Parker, 37 Cal. 639; Smith v. Brown, 
59 Cal. 672; Treadwell v. Yolo County, 62 Cal. 563; People ex rel. Waterman v. Freeman, 
80 Cal. 233, 13 Am. St. Rep. 122, 22 Pac. 173; People ex rel. Travers v. Freese, 83 Cal. 
453, 23 Pac. 378; People ex rel. Parsons v. Edwards, 93 Cal. 153, 28 Pac. 831; Quigg v. 
Evans, 121 Cal. 546, 53 Pac. 1093; Patton v. Board of Health, 127 Cal. 388, 78 Am. St. 
Rep. 66, 55 Pac. 702; Sponogle v. Curnow, 136 Cal. 580, 69 Pac. 255; Ex parte Gerino, 
143 Cal. 412, 66 L.R.A. 249, 77 Pac. 166. 

4. Certification of copies of records by governor for use in other state. 5 L.R.A. 
(N.S.) 959. 

5. Power to employ counsel for the state. 55 L.R.A. 493. 

As to similar provision in Cal. Pol. Code, § 380, subd. 5, see People v. Talmage, 6 Cal. 
256; Mullan v. State, 114 Cal. 578, 34 L.’R.A. 262, 46 Pac. 670. 

11. As to similar. provision in Cal. Pol. Code, § 380, subd. 11, see Leese v. Clarke, 3 
Cal. 17; Ferris v. Coover, 10 Cal. 589; Manson v. Koppikus, 11 Cal. 89; Morton v. Folger, 
15 Cal. 275; Cornwall v. Culver, 16 Cal. 423; Soto v. Kroder, 19 Cal. 87; Berreyesa v. 
Schultz, 21 Cal. 513. 
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12. Power to adjourn legislature. 22 L.R.A. 716. 

to proclaim and maintain martial law. 65 L.R.A. 195. 

to disband militia. 23 L.R.A. 510. : 

Mandamus to governor. 6 L.R.A.(N.S.) 750; 32 L.R.A.(N.S.) 355. 


§ 112. Records in office. The governor must cause to be kept the following 
records: 

1. A register of all applications for pardon or for commutation of any 
sentence, with a list of the official signatures and recommendations in favor 
of each application. . 

2. An account of all his official expenses and disbursements including the 
incidental expenses of his department, and of all rewards offered by him for 
the apprehension of criminals and persons charged with crime. _ 

3. A register of all appointments made by him, with date of commission, 
names of appointees and predecessors. 

These records and the originals of all applications, petitions, recommenda- 
tions and reports therein mentioned shall be preserved in the office of the 
governor; but whenever any application for appointment to office is refused 
by him, he may in his discretion return the papers relating to the application. 
[R. C. 1905, § 87; R. C. 1895, § 84.] 

§ 113. Governor to furnish business reports on state institutions. It shall 
be and is hereby declared to be the duty of the governor to submit to each 
legislative assembly a detailed report of all monies appropriated by the 
preceding legislative assembly for state institutions, together with a sum- 
mary of expenditures of each of such institutions, said summary to be dated 
December first of each even numbered year, and of a form which will show 
the following items, viz.: 

1. Cost of the boards of directors, per diem and for mileage. 

2: For salaries of presidents, superintendents or managers and their 


. deputies or chief assistant. 


3. Salaries of each member of every faculty. 

4, Amounts paid for maintaining summer schools. 

o. Amounts expended for janitor service. 

6. Amounts expended for guards and other employes, together with the 
number of each. 

7. Amounts expended for fuel; kind of fuel used; average price per ton. 

8. Amount expended for light service. 

9. Amount expended for water service, and how measured. 

10. Amount expended for new buildings, stating outside dimensions and 
what purpose used for. 

11. Amount expended for repairing buildings. 

12. Amount expended for improvement of grounds. 

13. Amount expended for groceries, provisions and household supplies. 

14. Amount expended for clothing. 

15. Amount expended for school and library books. 

16. Amount expended for scientific and school apparatus and office sun- 
dries. 

17. Memorandum of sums appropriated by the preceding legislative 
assembly. : 

18. Balance on hand of the various amounts appropriated or set aside 
by the last legislative assembly. 

Such report shall also state number of scholars regularly enrolled in each 
educational institution, the number of such scholars who are not residents 
of this state, the number who pay tuition fees over and above the matricula- 
tion or incidental fees, the number of summer school scholars, and the average 
attendance at such institution for each year of the biennial period of regularly 
enrolled students; the average number of inmates in each charitable insti- 
tution for the same period, and the average number of prisoners confined 
in each penal institution for the like period, together with the average cost 
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of maintenance each year of the individual scholar, inmate or prisoner, and 
in determining such cost, items 10, 11, 12, 17 and 18 only shall be eliminated, 
but every institution producing a portion of its supplies shall be allowed a 
fair net valuation on same as an offset to direct cost of other supplies in 
determining such per capita cost of conducting. [1907, ch. 233, § 1.] 

§ 114. Supplying data for reports. Upon demand therefor, the trustees 
of every state institution shall forward to the governor any data, statistics or 
such other information as may be required by him as a basis for making 
statements or reports called for under section 113. [1907, ch. 233, § 2.] 

§ 115. Provision for payment of costs of reports. The purpose of this act 
being the submission to each legislative assembly of an up to date business 
like statement of state institutional business, the governor is hereby author- 
ized to employ in formulating said statement or report, such clerical help as 
he shall deem necessary and have said statement printed at such cost and 
place as he shall deem proper; provided, that no more than two hundred 
copies of such biennial report shall be printed; and the state auditor shall 
draw his warrant upon the state treasurer for bills rendered for services 
ora this act after such bills are approved by the governor. [1907, ch. 

33, § 3.] 


“ This act ” mentioned in the first sentence consists of sections 113, 114, 115. 

§ 116. Persons acting as governor. Every provision of the laws of this 
state in relation to the powers and duties of the governor, and in relation to 
the acts and duties to be performed by others towards him extends to the 
persons performing for the time being the duties of governor. [R. C. 1905, 
§ 88; R. C. 1895, § 85.] 

§ 117. Salary of governor. The governor shall receive an annual salary 
of five thousand dollars per annum. [1909, ch. 216, § 4; R. C. 1905, § 89; 


R. C. 1895, § 86.] 

R. €. 1905, § 89, enacted in 1895, provided as follows: ‘“ The annual salary of the 
governor, to include all services rendered ex officio as member of any board or commis- 
on as now required or which may be by law devolved upon him, is three thousand 

ollars. 


ARTICLE 2.— THE LIEUTENANT GOVERNOR. 


§ 118. Duties of lieutenant governor. The duties of the lieutenant governor 
are as prescribed in the constitution. [R. C. 1905, § 90; R. C. 1895, § 87.] 

§ 119. Salary of lieutenant governor. The lieutenant governor shall receive 
an annual salary of one thousand dollars, and when he acts as governor, he 
is entitled to receive during the time he so acts the compensation which the 
governor, if acting, would be entitled to receive for such time; but during 
such time he is not entitled as lieutenant governor to any other compensation. 
[R. C. 1905, § 91; 1903, ch. 93, § 1; R. C. 1895, § 88.] 

§ 120. President pro tem, to act as, when. In case of the death, impeach- 
ment, resignation, failure to qualify, absence from the state, removal from 
office or the disability of the lieutenant governor, the powers and duties 
of the office for the residue of the term, or until he shall be acquitted or the 
disability removed, shall devolve upon the president pro tempore of the 
senate; and when presiding over any meeting of the senate, all the powers 
and duties of the office of lieutenant governor shall devolve upon the president 
as oo of the senate. [R. C. 1905, § 92; 1891, ch. 84, § 1; R. C. 1899, 

9. 


As to similar provision in Cal. Pol. Code, § 407, see Oakland Paving Co. v. Hilton, 69 
Cal. 479, 11 Pac. 3. 


ARTICLE 3.— THE SECRETARY OF STATE, 


§ 121. Custody of records. The secretary of state is charged with the 
custody : 

1. Of the enrolled copy of the constitution. 

2. Of all the acts and resolutions passed by the legislative assembly. 
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3. Of the journals of the legislative assembly. 

4. Of the great seal. 

5. Of all books, records, deeds, parchments, maps and papers kept or 
deposited in his office pursuant to law. [R. C. 1905, § 93; R. C. 1895, § 90.] 

§ 122. Duties of secretary of state. In addition to the duties prescribed 
by the constitution, it is the duty of the secretary of state: 

1. To attend every session of the legislative assembly for the purpose of 
receiving bills and resolutions therefrom, and to perform such other duties 
as may devolve upon him by resolution of the two houses, or either of them. 

2. To keep a register of and attest the official acts of the governor. 

3. To affix the great seal with his attestation to commissions, pardons and 
other public instruments to which the official signature of the governor is 
required. 

4. To record in proper books all conveyances made to the state and all 
articles of incorporation filed in his office. 

5. To receive and record in proper books the official bonds of all state 
officers, from whom bonds are required by law, including his own, and then 
deliver the originals to the state treasurer, excepting the bond of the state 
treasurer, of which he shall remain the custodian. 

6. To take and file in his office receipts for all books distributed by him 
and to direct the county auditor of each county to do the same. 

7. To certify to the governor the name of any person who has received 
at any election the highest number of votes for any office the incumbent of 
which is commissioned by the governor. 

8. To furnish on demand to persons paying the fees therefor a certified 
copy of all or any part of any law, record or other instrument filed, deposited 
or recorded in his office. 

9. To keep a fee book in which must be entered all the fees, commissions 
and compensation of whatever nature or kind by him earned, collected or 
charged, with the date, name of payor, paid or unpaid and the nature of 
the services in each case, which book must be verified annually by his affidavit 
entered therein. 

_ 10. To file in his office descriptions of the seals in use by the different state 
officers, and to furnish such officers with new seals when they may be required. 

11. To discharge the duties of a member of the following state boards: 
State board of canvassers; trustees of public property; university and school 
lands ; commissioners of public printing; state banking board; state historical 
society; state board of auditors; and to perform such other duties as are 
now or may be hereafter prescribed by law. 

12. To report to the governor at the time prescribed by law for other state 
officers to report all moneys received from any source for services performed 
and accompany such report with a detailed statement under oath of the 
manner in which the appropriations for his office have been expended. 

13. He must distribute the bound volumes of the decisions of the supreme 
court as provided in section 467. [R. C. 1905, § 94; 1897, ch. 126, § 47; R. C. 
1899, § 91; 1901, ch. 33; 1905, ch. 165.] 

§ 123. Secretary of state receives field notes. Whenever all the public 
surveys within the state of North Dakota shall have been completed, the 
secretary of state, with the approval of the governor, is hereby authorized 
to receive and receipt to the United States surveyor general for the district 
of North Dakota for all the field notes, maps, records and other papers apper- 
taining to land titles within the state of North Dakota, and for such other 
property and records as the government may direct to be turned over to the 
state. (1907, ch. 245, § 1.] 

§ 124. Records preserved. It shall be the duty of the secretary of state 
to provide suitable rooms in the capitol building containing vaults for fire- 
proof protection and the safe keeping of such records, and free access to any 
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such field notes, maps, records and other papers for the purpose of taking ex- 
tracts therefrom or making copies thereof without charge of any kind, shall be 
allowed to all officers or employes of the United States, during office hours. 
[1907, ch. 245, § 2.] 

§ 125. Copies to be furnished. It shall be the duty of the secretary of 
state to furnish on application, exemplified copies of all maps, field notes 
and records upon the payment to him of such fees for the copying and certify- 
ing such field notes, maps and records, as may be prescribed by the governor, 
secretary of state and attorney-general. All fees paid to the secretary of 
state for copies of plats, field notes and records shall be paid into the state 
treasury and placed to the credit of the general fund of the state. [1907, ch. 
245, § 3.] 

§ 126. Distribution of laws, ceuolations and journals. Immediately after 
the laws, resolutions and journals of the legislative assembly are bound he 
shall distribute the same to the persons entitled thereto under the provisions 
of article 4 of chapter 3 of this code. [R. C. 1905, § 95; R. C. 1895, § 92.] 

§ 127. To mark books distributed. The secretary of state must indelibly 
mark each book distributed to officers of this state, except members of the 
legislative assembly, with the name of the county to which, and the official 
designation of the officer to whom the same is sent, and such book shall 
remain the property of the state and must be by the officers receiving them 
delivered to their successors. [R. C. 1905, § 96; R. C. 1895, § 93.] 

§ 128. To receive, keep and distribute supplies. It is the duty of the secre- 
tary of state to receive and keep the supplies and articles purchased by 
the commissioners of printing for the legislative assembly and state officers, 
and he shall distribute the same from time to time as required, on the requisi- 
tion of the proper state or legislative officer, taking a receipt therefor and 
filing such requisition in his office. He must keep a book to be known as 
a book of supplies in which he must enter a complete list of all stationery, 
books, articles or other supplies furnished him by such board, making a 
separate list of each class of articles, and all purchases made by the board, 
the amount and cost of each article and the amount and cost of each article 
furnished each officer or board and each member and officer of the legislative 
assembly. He must embody in his report to the legislative assembly a state- 
ment showing the amount of supplies purchased and disposed of as aforesaid. 
[R. C. 1905, § 97; R. C. 1895, § 94.] 

§ 129. Fees. The secretary of state for services performed in his office must 
charge and collect the following fees: 

1. For a copy of any law, resolution, record or other document or paper 
on file in his office, twenty-five cents per folio. 

2. For affixing his certificate and seal to any document, one dollar. 

3. For affixing his signature and seal without a certificate, fifty cents. 

4. For filing articles of incorporation for domestic corporations, for profit, 
five dollars; other domestic corporations two dollars. 

o. For filing and recording articles of incorporation of foreign corporations 
intending to do business in this state, twenty dollars. 

F For filing and recording certificates of appointment of attorney, five 
ollars. 

7. For issuing a certificate of corporate existence of domestic corporations, 
three dollars. 

8. For recording official bonds, two dollars. 

9. For each commission or other document signed by the governor and 
attested by the secretary of state, except pardons and military commissions, 
three dollars. 

10. For searching records and archives of the state, one dollar. 

‘ 7 For filing and recording notice of removal of place of business, three 
ollars. 
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ij a For filing certificate of increase or decrease of capital stock, three 

ollars. 

‘ i For issuing certificate of increase or decrease of capital stock, three 
ollars. 

ie For filing certificate of continuance of existence of a corporation, three 
ollars. 

15. For issuing such certificate, three dollars. 

16. For recording miscellaneous records, papers or other documents, 
twenty-five cents per folio and for filing any paper not otherwise provided 
for, one dollar. But no member of the legislative assembly, or state or county 
officer can be charged any search relative to matters appertaining to duties 
of his office, nor must he be charged any fee for a certified copy of any law 
or resolution passed by the legislative assembly, relative to his official duties. 
All fees must be paid in advance, and when collected must be paid into the 
state treasury at the end of each month and placed to the credit of the 
salary fund. [1911, ch. 271; R. C. 1905, § 98; R. C. 1899, § 95; 1901, ch. 93.] 

§ 130. Salary of secretary of state. © * * The secretary of state * * * 
shall * ® * receive an annual salary of three thousand dollars, and shall 
reside at the capital of the state. (1909, ch. 216, § 4; R. C. 1905, § 99; R. C. 


1895, § 96.) 

. C. 1905, § 99, enacted in 1895, provided as follows: “ The annual salary of the sec- 

retary of state, to include all eervices rendered ex officio as member of any boards or 

commission as now required, or which may be by law hereafter devolved upon him, is two 
thousand dollars.” . 


§ 131. Official bond. The secretary of state shall give a bond to the state 
in the sum of ten thousand dollars. [R. C. 1905, § 100; 1890, ch. 192, § 1; 
R. C. 1899, § 97.] 


ARTICLE 4.— THE STATE AUDITOR. 


§ 1382. Duties of. It is the duty of the state auditor: 

1. To superintend the fiscal affairs of the state. 

2. To report to the governor on or before the fifteenth day of November 
next preceding each regular session of the legislative assembly a statement 
of the funds of the state, its revenues, of the public expenditures during the 
two preceding fiscal years, together with a detailed estimate of the expendi- 
tures to be defrayed from the treasury for the two ensuing fiscal years. 
specifying therein each object of expenditure, and distinguishing betweea 
such as are provided for by permanent or temporary appropriation and such 
as must be provided for by a new statute and suggesting the means from 
which such expenditures are to be defrayed. 

3. To accompany his biennial report with tabular statements showing 
the amount of each appropriation for the two preceding fiscal years, the 
amount expended and the balance, if any; also showing the amount of 
revenue chargeable to each county for such years, the amount paid and the 
amount unpaid or due therefrom. 

4. When requested, to give information in writing to either house of the 
legislative assembly, relating to the fiscal affairs of the state or to the 
administration of his office. 

5. To suggest measures for the improvement and management of the public 
revenue. 

6. To keep and state all accounts in which the state is interested. 

7. To keep an account of all warrants drawn upon the treasurer, and a 
separate account under the head of each specific appropriation, showing at 
all times the unexpended balance of such appropriation. 

8. To keep an account between the state and state treasurer, and charge 
the state treasurer therein with the balance in the treasury when he came 
into office and with all money received by him and credit him with all 
warrants drawn on and paid by him. 
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9. To keep a registry of warrants showing the fund upon which they 
are drawn, the number, in whose favor, for what issued, the appropriation 
applicable ‘to the payment thereof, when the liability accrued, and a receipt 
from the person to whom the warrant is delivered, and to register all orders 
or certificates drawn upon the state treasurer. 

10. To audit all claims against the state, the payment of which is author- 
ized by law. 

11. To examine and settle the accounts of all persons indebted to the 
state, and certify the amount to the treasurer, and upon presentation and 
filing of the treasurer’s receipts therefor to give such person a release, and 
charge the treasurer with such amount. 

12. To require, in his discretion, any person presenting an account for 
settlement to be sworn before him, ‘and to answer orally or in writing as to 
any facts relating thereto. 

13. To require all persons who have received any moneys belonging to 
the state, and who have not accounted therefor to settle their accounts. 

14. To inspect, in his discretion, the books of any person charged with 
the receipt, safe keeping or disbursement of public moneys. 

15. To require at such times and in such forms as he may designate all 
persons, who have received money or securities or who have had the disposi- 
tion or management of any property of the state of which an account is kept 
in his office, to render statements thereof to him, and all such persons must 
render such statements when so required by said auditor. 

16. To direct and superintend the collection of all moneys due the state 
and institute suits in the name of the state for all official delinquencies in 
relation to the assessment, collection and payment of the revenue, and against 
persons who by any means have become possessed of public moneys or prop- 
erty and who fail or neglect to pay for or deliver the same, and against all 
persons indebted to the state. 

17. To draw warrants on the state treasurer for the payment of money 
directed by law to be paid out of the treasury ; which warrants shall be num- 
bered consecutively in the order in which they are drawn; but no warrants 
shall be drawn unless authorized by law, nor unless there are funds in the 
treasury applicable to the payment thereof to meet the same; provided, that 
in case of emergency, and in anticipation of taxes already levied and in pro- 
cess of collection, the auditor, with the advice and consent of the governor 
and treasurer, may issue warrants in payment of duly authorized vouchers. 
Every warrant must be drawn upon the fund out of which it is payable and 
specify for what it is drawn and when the liability accrued. 

18. To furnish the state treasurer monthly with a list of all warrants drawn 
upon the treasury, specifying the amount and number of each warrant and 
the name of the person in whose favor it is drawn. 

19. To authenticate with his official seal all drafts and warrants drawn by 
him and all copies of papers issued from his office. 

20. To discharge the duties of a member of the following state boards: 
Equalization; state canvassers; trustees of public property; university and 
school lands; state auditing board; state historical society; state board of 
auditors, and commissioners of public printing, and to perform such other 
duties as are or may be prescribed by law. [R. C. 1905, § 101; R. C. 1895, 
§ 98; 1901, chs. 33, 211; 1905, ch. 25, § 1.] 

8. As to similar provision in Cal. Pol. Code, § 433, subd. 8, see People ex rel. Smith v. 
Lattimore, 19 Cal. 365. 

18. Superintendent of public instruction was bound to account to state and pay into 
state treasury unexpended balance of examining fees at expiration of each term of office. 
State v. Stockwell, 23 N. D. 70, 134 N. W. 767. 

16. As to similar provision in Cal. Pol. Code, § 433, subd. 16, see People v. Plumas 
Eureka Min. Co., 51 Cal. 566; People v. Central P. R. Co., 105 Cal. 576, 38 Pac. 905. 

17, Auditor may require receipts attached to vouchers before issuing ‘warrants. Sawyer 
v. Mahew, 10 S. D. 18, 71 N. W. 141. 
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As to similar provision in Cal. Pol Code, § 433, subd. 17, see People ex rel. McCauley v. 
Brooks, 16 Cal. 11; Stratton v. Green, 45 Cal. 149; Meyer v. Porter, 65 Cal. 67, 2 Pac. 834; 
Freehill v. Chamberlain, 65 Cal. 603, 4 Pac. 646; Baggett v. Dunn, 69 Cal. 75, 10 Pac. 
125: Marshall v. Dunn, 69 Cal. 223, 10 Pac. 399; Proll v. Dunn, 80 Cal. 220, 22 Pac. 143; 
Sawyer v. Colgan, 102 Cal. 283, 36 Pac. 580, 834; Ingram v. Colgan, 106 Cal. 113, 28 L.R.A. 
137, 46 Am. St. Rep. 221, 38 Pac. 315, 39 Pac. 437. 


§ 133. Special duties connected with school fund. The state auditor must 
keep a separate account of the school fund and of the interest and income 
thereof, together with such moneys as may be raised by special tax or other- 
wise for school purposes. He must on or ‘before the third Monday in Feb- 
ruary, May, August and November of each year certify to the superintendent 
of public instruction the amount of the state tuition fund; he shall also at the 
Same time make a statement to such officer of the securities belonging to 
the school fund, of the moneys in the treasury subject to apportionment and 
the sources from which the same accrued, and he shall also perform such 
duties and draw such warrants in reference to the school fund of the state as 
aa ye a hereafter may be prescribed by law. [R. C. 1905, § 102; R. C. 

. § 99. 

§ 134. Proceedings against defaulters. Whenever any person has received 
moneys or has moneys or other personal property which belongs to the state 
by escheat or otherwise, or has been intrusted with the collection, manage- 
ment or disbursement of any moneys, bonds or interest accruing therefrom, 
belonging to or held in trust by the state, and fails to render an account 
thereof to and make settlement with the state auditor within the time 
prescribed by law, or when no particular time is specified, fails to render such 
account and make such settlement, or who fails to pay into the state treasury 
any money belonging to the state upon being required so to do by the state . 
auditor within twenty days after such request, the state auditor must state 
an account with such person, charging interest at the rate of twelve per cent 
per annum from the time of the failure; a copy of which account shall be 
prima facie evidence in any suit of the things therein stated; but in case 
the state auditor cannot for want of information state an account, that fact 
may be alleged and in such case the amount of money or other property which 
is due or belongs to the state may be stated generally. [R. C. 1905, § 103; 
R. C. 1895, § 100.] 

Superintendent of public instruction was bound to account to state and cover into state 
treasury unexpended balance of examining fees at expiration of each term of office. State 
v. Stockwell, 23 N. D. 70, 134 N. W. 767. 

As to similar provision in Cal. Pol. Code, § 103, see People ex rel. Dunn v. Melone, 72 
Cal. 574, 15 Pac. 294. 

§ 135. To have access to all state offices. The state auditor shall have 
access to all state offices during business hours for the purpose of inspecting 
such books, papers and accounts therein as may concern his duties. [R. C. 
1905, § 104; R. C. 1895, § 101.] 

§ 136. Legislative inspection of books. Whenever required he shall submit 
his books, accounts and vouchers to the inspection of the legislative assembly 
or any committee thereof appointed for that purpose. [R. C. 1905, § 105; 
R. C. 1899, § 102.] 

§ 137. Must transmit lists of taxable lands. He shall transmit to the 
county auditor of each county, on or before the fifteenth day of March of each 
year, a list of lands within such county that shall have become subject to 
taxation during the preceding year, agreeable to the information by him 
procured from the land offices in the state. [R. C. 1905, § 106; 1897, ch. 127; 
R. C. 1899, § 103.] 

§ 138. Transmit forms and instructions to auditors. He shall from time 
to time prepare and transmit to the county auditor of each county such 
general forms and instructions in conformity with the laws in force, as, in 
his opinion, may be necessary to secure uniformity in levying, charging, 
collecting and accounting for the public revenue; and assessors and treasurers: 
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shall observe such forms and instructions. [R. C. 1905, § 107; R. C. 1899, 
§ 104.] 

§ 139. May remit tax penalties. The auditor is authorized to remit any 
penalty for the nonpayment of taxes when satisfied that the same is improp- 
.erly charged, or that such penalty occurred in consequence of the negligence 
or error of any officer required to do any duty relative to the levy and 
collection of such taxes; and may from time to time correct all errors which 
he shall discover in the taxes assessed in any county. [R. C. 1905, § 108; 
R. C. 1899, § 105.] 

§ 140. Salary of state auditor. -[The * * * state auditor * °* ® 
shall * ® ®* receive an annual salary of three thousand dollars, and shall 
reside at the capital of the state], and all fees received by him shall be paid 
into the state treasury at the end of each month. [1909, ch. 216, § 4; R. C. 
1905, N 109; R. C. 1895, § 106.] 


he words in brackets are part of Laws 1909, ch. 216, § 4. The remainder of section 
140 is the concluding fprovision of R. C. 1905, g 109, which also fixed the salary at two 
thousand dollars, “to include all services rendered as member of any board or commfis- 
Sion as now required, or which may be by law hereafter devolved upon him.” 


§ 141. Salary of deputy state auditor. The salary of the * * * deputy 
state auditor shall be twenty-four hundred dollars per annum. [1911, ni 10, 

1. 
$1] Appointment of deputy by state auditor, see section 701. 

§ 142. Official bond. The state auditor must execute an official bond in 
the sum of twenty thousand dollars. [R. C. 1905, § 110; R. C. 1895, § 107.] 


ARTICLE 5.— THE STATE TREASURER. 


§ 143. Duties of. It is the duty of the state treasurer: 

1. To receive and keep all moneys belonging to the state, and not required 
to be received and kept by some other person. 

2. To register the orders or certificates of the state auditor delivered to him 
when moneys are paid or to be paid into the treasury. 

3. To deliver to each person paying money into the treasury and to the 
state auditor a duplicate receipt showing the amount, the source from which 
the money accrued and the funds into which it is paid, which receipts must 
be numbered in order, beginning with number one at the commencement 
of each fiscal year. 

4. To pay warrants drawn by the state auditor out of the funds upon which 
they are drawn and in the order in which they are presented. 

do. Upon the payment of any warrant to take upon the back thereof the 
receipt of the person to whom it is paid, and file and preserve the same. 

6. To keep an account of all moneys received and disbursed. 

7. To keep separate accounts of the different funds. He shall receive in 
payment for public dues the warrants drawn by the state auditor in con- 
formity with law, or redeem the same, if there is money in the treasury 
appropriated for that purpose, and on redeeming such warrant or receiving 
same in payment he shall cause the person presenting such warrant to indorse 
the same, and the treasurer shall write on the face thereof ‘‘ Redeemed,’’ and 
shall enter in his book in separate columns the number of such warrant, its 
date, amount, and the name of the person to whom payable, date of payment 
and the amount of interest, if any, paid thereon. 

8. To report to the state auditor on the last day of each month the amount 
disbursed for the redemption of bonds, and any payment of warrants during 
the month, which report must show the date and number of such bonds and 
warrants, the funds out of which they were paid and the balance in cash on 
hand in the treasury to the eredit of each fund. 

9. At the request of either house of the legislative assembly or of any 
committee thereof, to give information in writing as to the condition of the 
treasury, or upon any subject relating to the duties of his office. 


37 


§§ 143-146 POLITICAL CODE. Ezecutwwe Department. 


10. To report to the governor, on or before the twentieth day of November 
each year, the exact balance in the treasury to the credit of the state; said 
report shall show in detail the receipts and disbursements, together with a 
summary thereof, the balances in the various funds at the beginning and 
ending of the fiscal year, which year shall end on October thirty-first; said 
report shall also show where the funds of the state are deposited and shall be 
certified by the state treasurer and approved by the governor. 
ery authenticate with his official seal all writings and papers issued from 

office. 

12. To discharge the duties of a member of the board of state canvassers, 
equalization and of the board of commissioners of public printing, and to 
perform such other duties as are or may be prescribed by law. 

13. To keep a book in which he must enter all warrants paid, giving the 
names of the owners, and the number and amounts of the warrants. 

14. To keep all moneys belonging to the state in his own possession until 
disbursed according to law. But nothing in this subdivision prohibits him 
from making special deposits for the safe keeping of public moneys. 

15. To post at the door upon the outside of his office a list of all warrants 
that he may have funds in the treasury to redeem or pay, the payment of 
which has not been demanded during the preceding six months. 

16. To keep his books open at all times for inspection of the governor, the 
state auditor, the public examiner and any committee appointed to examine 
them by either house of the legislative assembly. 

17. To report annually to the governor in writing and under oath the 
amount of all moneys in his hands to the credit of each fund, and the place 
where the same is deposited, and the number and amount of every warrant 
paid or redeemed by him during the preceding twelve months. The governor 
shall verify said report, and cause the same to be immediately published in 
at least one daily paper printed at the seat of government. [R. C. 1905, 
§ 111; 1893, ch. 96, §§ 1, 2, 3, 4, 5, 7; R. C. 1895, § 108; 1903, ch. 187.] 

ns ere ae of officers in selecting bank for deposit of public funds. 7 L.R.A. 


§ 144. To keep permanent records. The state treasurer shall keep as 
permanent records of the state, a cash book in which shall be entered the 
amount of all moneys received or paid out, showing from whom received or 
to whom paid, on what account, fund or appropriation; a ledger in which shall 
be kept an account with each fund and appropriation; a daily balance book 
in which shall be shown the amount in state depositaries and in cash on 
hand; and such other books as the state examiner shall prescribe. All checks 
and drafts, deposit slips, bank books and other books used in the trans- 
actions of the state treasurer in his connection with state business, shall be 
furnished by the state and be kept as the permanent records in his office. 
[R. C. 1905, § 112; 1901, ch. 174.] 

§ 145. Examination. Suspension of treasurer. If the state examiner upon 
examination finds that the books of the state treasurer do not correspond with 
the amount of funds on hand, or do not show the actual condition of the funds, 
or if it appears to the state examiner that any moneys belonging to the state 
have been embezzled, diverted or in any manner taken from the treasury 
without authority of law, or that the state treasurer has been guilty of negli- 
gence in keeping his books or taking care of the public moneys, he must certify 
the fact to the governor; who upon the receipt of such certificate must forth- 
with take possession of all books, moneys, papers and other property belong- 
ing to the state, which have come into the possession of such state treasurer 
by virtue of his office, or otherwise, and must temporarily suspend him from 
re a of state treasurer. [R. C. 1905, § 113; 1893, ch. 96, § 8; R. C. 1899, 

09. 

§ 146. Suspension and appointment by governor. The governor must 

thereupon, with the auditor and public examiner, examine the books, papers 
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and all matters connected with the office of the state treasurer, so suspended, 
and if it appears to the said governor, state auditor and state examiner on 
such examination, that such state treasurer has embezzled or converted to his 
own use the public moneys, or has been negligent in keeping his books, or in 
taking care of public moneys, the governor on the certificate of said state 
auditor and said state examiner to that effect may in his discretion remove and 
appoint another person to fill the place of said suspended state treasurer, and 
such person so appointed must execute an official bond and enter upon the 
office of state treasurer as provided by law. The governor must report all 
his acts done under this and the next preceding section to the next succeeding 
legislative assembly, and the state treasurer so appointed holds his office until 
the suspended state treasurer is reinstated, or his successor is elected and 
qualified. [R. C. 1905, § 114; 1893, ch. 96, § 9; R. C. 1895, § 110.] 
Removals may be made, how. Wishek v. Becker, 10 N. D. 63, 84 N. W. 590; Territory 
v. Cox, 6 Dak. 501. 

§ 147. Report of treasurer. It shall be the duty of the state treasurer 
on or before the tenth of January, April, July and October of each year to 
make a report in writing, under oath to the governor showing the total 
amount of all moneys in his hands or under his control on the last day of 
the preceding month, and showing separately the amount of the average 
daily balance in each of said state depositaries and the amount of interest 
received from each depositary for the period covered by such report; also 
the amount of the bond of each such depositary and the amount on hand 
in the vaults of the state treasurer. Under the latter head he must specify 
the amount on hand in currency, and separately and by item, the date, amount, 
by whom issued and upon what institution or parties drawn of each check, 
draft, certificate or other cash items. Such report must be verified by the 
state auditor, and the state treasurer must cause the same to be published 
once in a daily paper published at the seat of government, on or before the 
fifteenth day of each of said months, and must forthwith mail a copy thereof 
to each qualified state depositary and also a copy thereof to each county 
auditor of the state, which shall be posted in some prominent place in the 
office of said county auditor. Proof of the publishing and mailing of such 
report must be made by affidavit of some person having personal knowledge 
thereof, and such report, with such other proof, then filed in the office of the 
governor. [1911, ch. 309, § 1; 1909, ch. 217, § 1.] 

§ 147a. Expense provided for. The expense of such publication shall not 
exceed the sum of thirty cents per square of twelve lines of solid brevier 
type or its equivalent, and such expense shall be audited and paid out of 
the general fund. [1911, ch. 309, § 2; 1909, ch. 217, § 2.] 

§ 147b. Penalty for noncompliance. Failure or refusal on the part of the 
state treasurer to comply with the provisions of sections 147, 147a shall sub- 
ject him to a fine of five hundred dollars for each offense and be cause for his 

removal from office. [1911, ch. 309, § 3; 1909, ch. 217, § 3.] 

-  § 148. Redeemed warrants deposited with auditor. He shall on the last 
. day of March, June, September and November deposit in the office of the state 
auditor all warrants by him redeemed or received in payment at the treasury, 
. and take the auditor’s receipt therefor. '[R. C. 1905, § 115; 1890, ch. 183, 
§ 11; RB. C. 1899, § 111.] 
' _§ 149. Prohibited from purchasing warrants or accounts. He shall in no 
case purchase or receive any warrants redeemable at the treasury or any 
audited account at a less value than is expressed therein; nor shall he receive 
any fees or reward, aside from his annual salary, for transacting any business 
- eonnected with the duties of his office. [R. C. 1905, § 116; R. C. 1899, § 112.] 
§ 150. Delinquencies, accountable for. If in any instance the treasurer 
- shall neglect to call to account any delinquent, whereby the public revenue 
may suffer a loss, he shall be held and deemed accountable for the sums due 
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by such delinquents to all intents and purposes the same as if the funds had 
actually been paid into his office. [R. C. 1905, § 117; R. C. 1899, § 113.] 

§ 151. To register state bonds. The state treasurer upon presentation to 
him of any bond issued: by, or assumed by the state of North Dakota, and upon 
application to him in writing by the owner of such bond for the registration 
thereof shall register such bond (first detaching and canceling all unmatured 
coupons, in case such bond is a coupon bond), in the name of the said owner 
in a book which he shall keep for that purpose ; and after such registration of 
ownership as aforesaid, duly indorsed by the treasurer upon the bond so 
registered, no transfer of ownership of such bond shall be deemed valid 
unless registration of such transfer shall have been made by the state 
treasurer as aforesaid; and such bond shall continue subject to registration 
Et ‘ transfer at the option of the owner. [R. C. 1905, § 118; R. C. 1895, 

114. 

§ 152. Registration vests ownership. The registration of bonds, as pro- 
vided for in the last section, shall vest the ownership thereof, both principal 
and interest, in the person in whose name the last registration is made; and the 
state treasurer shall remit in current exchange on New York City to the 
person in whose name the last registration is made the interest on such bonds 
as it from time to time becomes due, and the principal thereof at maturity. 
[R. C. 1905, § 119; 1891, ch. 38, § 2; R. C. 1899, § 115.] 

§ 153. Fee for registry. For each registration of ownership or transfer of 
ownership made as herein provided the treasurer shall be entitled to receive a 
fee of fifty cents for each bond so registered; provided, that all fees so 
received shall be covered into the general fund of the state. [R. C. 1905, 
— § 120; 1891, ch. 38, § 3; R. C. 1899, § 116.] 

§ 154. Salary of state treasurer. The * ® ® state treasurer * * ® 
shall * ® ® receive an annual salary of three thousand dollars, and shall 
reside at the capital of the state. [1909, ch. 216, § 4; R. C. 1905, § 121; R. C. 
1895, § 117.] 

R. C. 1905, § 121, enacted in 1895, provided as follows: ‘ The annual salary of the 
state treasurer, to include all services rendered ex officio as member of any board or com- 
mission as now required, or which may hereafter be required of him by law, is two 
thousand dollars.” 

§ 155. Salary of deputy state treasurer. The salary of the deputy state 
treasurer * * ® shall be twenty-four hundred dollars per annum. [1911, 
ch. 10, § 1.] 

Appointment of deputy by state treasurer, see section 701. 

§ 156. Official bond. The state treasurer must execute an official bond in 
the sum of not less than five hundred thousand dollars. Such bond shall be 
executed by the treasurer as principal and by sureties who must justify in 
the aggregate in a sum equal to twice the amount of the bond. The sureties 
may consist of freeholders of the state of North Dakota or of corporations 
authorized to transact the business of fidelity insurance within the state of 
North Dakota, or may consist in part of such freeholders and in part of such 
corporations and may consist of one bond for said total amount or of more 
than one bond, each for a lesser amount but aggregating not less than said 
total amount; and in the case of more than one bond being used, and in 
ease of loss or liability, the liability of each separate bond shall be held to 
bear the same proportion to the total loss or liability as the amount of each 
separate bond shall bear to the total aggregate amount of all such bonds. 
Such bond or bonds shall be approved by the attorney-general as to form 
and by the governor as to the sufficiency of the sureties. In case any such 
bond is approved, having as sureties one or more corporations as herein pro- 
vided, then the premium for such bond or honds shall be audited and paid out 
of the general fund of the state. [1907, ch. 178; R. C. 1905, § 122; 1893, ch. 
96, § 10; R. C. 1899, § 118; 1905, ch. 56.] 
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ARTICLE 6.— THE ATTORNEY GENERAL. 


§ 157. Duties of. The duties of the attorney-general shall be: 

1. To appear for and represent the state before the supreme court in all 
eases in which the state is interested as a party. 

2. To institute and prosecute all actions and proceedings in favor of or 
for the use of the state, which may be necessary in the execution of the duties 
of any state officer. 

3. To appear and defend all actions and proceedings against any state 
a in his official capacity in any of the courts of this state or of the United 

tates. 

4. To consult with and advise the several state’s attorneys in matters 
relating to the duties of their office; and when in his judgment the interests 
of the state require it, he shall attend the trial of any party accused of crime 
and assist in the prosecution. 

do. To consult with and advise the governor and all other state officers, 
and give, when requested, written opinions upon all legal or constitutional 
questions relating to the duties of such officers respectively. 

6. To prepare, when necessary, proper drafts for contracts and other 
writings relating to subjects in which the state is interested. 

7. To give written opinions, when requested by either branch of the legis- 
lative assembly, upon legal questions. 

8. To enforce the proper application of funds appropriated to the public 
institutions of the state, prosecute breaches of trust in the administration of 
such funds, and when necessary prosecute corporations for failure or refusal 
to make the reports required by law. 

9. To keep in proper books a register of all cases prosecuted or defended 
by him, or his assistants, in behalf of this state or its officers, and of all 
proceedings had in relation thereto, including a record of all actions wherein 
the state is a party, or is interested, prosecuted by the state’s attorneys of 
the severai counties, and reported to him, as provided in section 2494 of this 
eode, and to deliver the same to his successor in office. 

10. To keep in his ‘office a book in which he shall record all the official 
opinions given by him during his term of office, which book shall be by him 
delivered to his successor in office. 

11. To pay into the state treasury all moneys received by him for the 
use of the state. 

12. To discharge the duties of a member of the following state boards: 
State auditing board; state banking board; state board of auditors; equaliza- 
tion; state historical society; board of pardons; university and school lands. 

13. To attend to and perform any other duties which may from time 
to time be required by law. [R. C. 1905, § 123; 1890, ch. 21, § 4; R. C. 1895, 
§ 119; 1901, ch. 24.1 


1. Duty to represent state in supreme court in tax cases. Storey v. Murphy, 9 N. D. 
115, 75 N. W. 23. 

Duty to appear for state in supreme court; court cannot appoint other attorney. State 
v. Marshall County, 14 S. D. 149, 84 N. W. 775. 

Not the duty to represent the state where the state is a nominal party only. State v. 
Carey, 2 N. D. 36, 49 N. W. 164. “ 

2. Action on county treasurer’s bond for taxes collected presumed authorized. State v. 
Welbes, 11 8S. D. 86, 75 N. W. 820. 

Quo warranto as matter of right by attorney-general. 1 L.R.A.(N.S.) 826. 

Scope of discretion with respect to institution of proceedings in nature of quo war- 
ranto. 15 L.R.A.(N.S.) 603. 

Right to maintain suit or proceeding to remove officers of private corporations. 18 
L.R.A.(N.S.) 672. 

Right to maintain action to enforce or prevent the violation of statutory regulations 
affecting rates, etc. 18 L.R.A.(N.S.) 664. 

4. Right to appear before grand jury and examine witnesses in regard to matters re- 
lating to prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 124 N. W. 
417, Ann. Cas, 1912D, 935. 
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§ 158. Annual report. He shall make an annual report to the governor 
on or before the fifteenth day of November, stating the number, character, 
condition and result of the actions prosecuted or defended by him in behalf 
of the state, the cost of prosecuting or defending each action and the amount 
of fines and penalties collected. He shall also direct attention to any defect 
in the practical operations of the laws relating to revenue and criminal 
offenses, and suggest such amendments as in his judgment are necessary to 
subserve the public interests. [R. C. 1905, § 124; 1890, ch. 21, § 5; R. C. 


1899, § 120.] 
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§ 159. Salary of attorney-general. * * * [The attorney-general shall 
receive an annual salary of three thousand six hundred dollars and he shall 
reside at the capital of the state.] And in addition thereto he shall be paid 
all his necessary expenses in attending court upon official business, to be 
audited and paid as provided by law in other cases. [1909, ch. 216, § 4; 


R. C. 1905, § 125; R. C. 1895, § 121.] 
The sentence in brackets is part of Laws 1909, ch. 216, § 4. The remainder of section 
159 is the concluding provision of R. C. 1905, § 125, which also fixed the eat Gm two 
thousand dollars, “to include all services rendered ex officio as member of any rd or 
commission as now required, or which may hereafter be devolved upon him by law.” 


§ 160. Assistant attorneys-general, how appointed. The attorney-general 
may appoint two assistant attorneys-general whose appointment shall be in 
writing and filed in the office of the secretary of state. Such assistant 
attorneys-general shall have the same powers and authority as the attorney- 
general. They shall before entering on the duties of their office take and 
subscribe upon their appointment the official oath prescribed by law. [1909, 
ch. 219, § 1; R. C. 1905, § 126; 1889, ch. 17, § 1; 1895, § 122.] 

§ 161. Salary of assistant attorneys-general. The annual salary of the 
assistant attorneys-general shall be two thousand five hundred dollars each, 


payable monthly on the warrant of the state treasurer. [1909, ch. 219, § 2.] 
As to payment of the salary see sections 653b, 653e. 


§ 162. Appropriation. There is hereby appropriated out of any money in 
the state treasury, not otherwise appropriated, the sum of five thousand 
dollars per annum to pay the salaries of such assistant attorneys-general. 
[1909, ch. 219, § 3.] 


ARTICLE 7.— THE COMMISSIONER OF AGRICULTURE AND LABOR. 


§ 163. Duties of. It shall be the duty of the commissioner of agriculture 
and labor to collect, systematize and present in biennial reports to the 
legislative assembly statistical details relating to all labor departments in the 
state, such as hours and wages of labor, the estimated number of persons 
employed by the several industries within the state, the operation of labor 
saving machinery and its relation to hand labor, a description of the different 
kinds of labor organizations in existence in this state, and what they have 
accomplished in favor of the class for which they were organized. Such 
statistics may be classified as the commissioner of agriculture and labor deems 
best. [R. C. 1905, § 127; 1899, ch. 44, § 1; R. C. 1899, § 123.] 

§ 164. Duty of all officials to furnish certain information. Penalty. It 
shall be the duty of all state, county, township and municipal officers to 
furnish upon the written request of the commissioner of agriculture all 
the information in their power necessary to assist in carrying out the objects 
of this article. For the purpose of obtaining statistics relating to manu- 
factures and mining the commissioner of agriculture shall procure in a manner 
that may seem best to him, the names and addresses of all the manufacturers 
and mine owners and operators in the state, and shall transmit by mail to each 
owner, operator or manager of each shop, mill, manufacturing establishment 
or mine, not later than the first day of July of each year, suitably prepared 
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blanks embodying inquiries into the subjects upon which the commissioner 
is required or authorized to prepare statistics, which blanks shall be filled 
out complete and returned to the commissioner not later than the first day of 
August following. The information so obtained shall be preserved, systema- 
tized and tabulated by the commissioner, but no information concerning the 
business or affairs of any individual, firm, company or corporation shall be 
divulged or in any manner made public by the commissioner or any one in 
the employ of his office, and any violation of this provision shall subject the 
party violating to a fine of not more than five hundred dollars or to imprison- 
ment of not more than one year, or both such fine and imprisonment. The 
refusal or neglect of any such owner, operator or manager of any shop, mill, 
manufacturing establishment or mine to supply the information asked by the 
commissioner within the time designated shall be construed as a violation of 
section 165 and shall subject the party so offending to the penalties therein 
prescribed ; provided, that no prosecution shall be begun against such persons 
for such neglect or refusal until at least twenty days after a second notice 
and blank shall have been mailed them by the commissioner. [R. C. 1905, 
§ 128; 1890, ch. 46, § 2; 1891, ch. 115, § 1; R. C. 1899, § 124.] 

§ 165. Penalty for obstructing commissioner. Any person who willfully 
impedes or obstructs the commissioner in the full and free performance of his 
duties shall be guilty of a misdemeanor and upon conviction shall be punish- 
able by a fine of not less than ten nor more than fifty dollars, or by imprison- 
ment of not less than seven nor more than thirty days in the county jail, or 
by both. The refusal or neglect of any person for himself or for any person, 
firm, company or corporation of which he may be a member, or agent, to 
furnish the information or statistical statement required to be furnished to 
assessors, shall be construed to be a violation of the provisions of this section, 
and it is hereby made the duty of the county auditor to report such violation 
with the names and post office address and place of residence of the violator 
as furnished him by the assessor to the state’s attorney for the county in which 
such violations occurred, and the state’s attorney shall forthwith proceed to 
enforce the penalty provided in this section against such persons; and he is 
hereby authorized to subpoena the assessor and such other witnesses as may 
be necessary, and to introduce the assessor’s returns in evidence. [R. C. 
1905, § 129; 1890, ch. 46, § 3; 1891, ch. 115, § 2; R. C. 1899, § 125.] 

§ 166. Power to send for persons, books and papers. He shall have power 
to send for persons, books and papers whenever in his opinion it is necessary, 
and he may examine witnesses under oath, being hereby authorized to 
administer the same in the performance of his duty, and the testimony so 
taken must be filed and preserved in his office. [R. C. 1905, § 130; 1890, ch. 46, 
§ 5; R. C. 1899, § 126.] 

§ 167. Duty to promote immigration. He shall look after and devise 
means to advance the immigration interests of the state, and to encourage 
and promote the permanent settlement and improvement of all sections of 
the state. He shall have charge of the preparation in manuscript, the 
publication and distribution by mail and otherwise of any and all documents 
and articles of reading matter designed to convey correct and full information 
on all matters pertaining to the growth and development of the agricultural, 
manufacturing, commercial and mining interests of the state. He shall 
attend to all correspondence relating to immigration and shall do all in his 
power by letter, by the use of published printed matter and through personal 
effort to secure the most liberal and extensive advertisement of the resources 
and opportunities of the state. It shall be his aim to induce the investment 
of capital in agriculture, in mining and in different industrial and mercantile 
pursuits, and to facilitate the coming to the state of persons and families 
seeking permanent location for new homes. He shall procure the most 
favorable rates of fare obtainable from railroads and other transportation 
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companies for persons coming to the state, and where such persons have 
formed a colony or party of considerable number, he shall be required to 
visit them, if necessary, and do all in his power to direct and assist them in 
making the necessary arrangements for transportation and in reaching the 
state. [R. C. 1905, § 131; 1890, ch. 46, § 8; R. C. 1899, .§ 127.] 

Appropriation to promote immigration, see section 649. 

§ 168. Shall have charge of exhibits. He shall have charge of any exhibits 
of the products and resources of the state, which may be made at any 
fair or exposition held at any point in the United States, and shall have 
authority to co-operate with any railroad company doing business within 
the state. and with any persons interested with a view of securing such an 
exhibit at any fair or exposition held as aforesaid. [R. C. 1905, § 1382; 1890, 
ch. 46, § 9; 1899. ch. 44, § 3; R. C. 1899, § 128.] 

§ 169. State statistician. The commissioner of agriculture and labor shall 
be the state statistician. It shall be his duty to obtain from assessors and 
other officers of the organized counties of the state, and to collate and prepare 
in tabulated form for reference, statistics showing the assessed valuation 
of all real and personal property, the acreage and yield of all kinds of grain 
and tame grasses; the number of horses, cattle, sheep and other live stock, 
and other information pertaining to and showing the condition of the growth, 
development and resources of the state by counties. [R. C. 1905, § 133; 1899, 
eh. 44, § 2; R. C. 1899, § 129.] 

§ 170. Reports of commissioner. Portions may be given out, when. Tiie 
commissioner shall report to the legislative assembly the number of coal mines 
being operated within the state, the number of tons of coal being mined 
annually, the number of persons employed in coal mining, the wages paid 
coal miners and the cost per ton to mine coal at the different mines. The 
commissioner is hereby authorized to give out to the press of this or other 
states at any time such parts of any reports in course of preparation as may 
be sufficiently concluded to admit of publication, or such information regard- 
ing the statistics of the state as may in his judgment be of interest or value to 
the people, the design being to furnish to the people through the press as 
fresh information regarding the state and its industries and condition as 
possible without awaiting the official publication through biennial or other 
ca. [R. C. 1905, § 1384; 1890, ch. 46. § 11; 1891, ch. 115, § 4; BR. C. 1899, 

0. 

§ 171. Salary of commissioner of agriculture and labor. * *® * The 
* * * eommissioner of agriculture and labor * * * shall * * ® 
receive an annual salary of three thousand dollars, and shall reside at the 
capital of the state. [1909, ch. 216, § 4; R. C. 1905, § 135; 1890, ch. 47, § 1; 
R. C. 1895, § 131.] 


ARTICLE 8.— THE COMMISSIONER OF INSURANCE. 


§ 172. Duties of. It is the duty of the commissioner of insurance: 

1. To see that all laws of this state respecting insurance companies are 
faithfully executed. 

2. To file in his office the articles of incorporation of all insurance com- 
panies organized or doing business in this state, and on application to furnish 
a certified copy thereof. 

3. To report in detail to the attorney-general any violation of law Sative 
to insurance companies, their officers or agents. 

4. To furnish the insurance companies required to make reports to him 
the necessary blank forms for the statements required. 

So. To preserve in permanent form a full record of his proceedings and a 
concise statement of each company or agency visited or examined. 

6. To furnish at the request of any person and on payment of his fees 
certified copies of any record or paper in his office, when he deems it not 
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prejudicial to the public interests so to do, and to give such other certificates 
as may be provided by law. 

7. To furnish a written report to the governor on or before the fifteenth 
day of November of each year showing his official acts, the receipts and 
expenditures of his department during the preceding fiscal year, the condition 
of the companies doing business in this state and such other information as 
will exhibit the affairs of his department; which report shall be printed, 
to the number of five hundred, at the expense of the state, and distributed 
among the members of the succeeding legislative assembly, and otherwise as 
provided by law. Such report must contain only an abstract of the reports of 
insurance companies. 7 

8. To send a copy of his annual report to the insurance commissioner, 
vr other similar officer, of every other state and to each company doing 
business in this state. 

9. To communicate on request to the insurance commissioner of any other 
state any facts which by law it is his duty to ascertain respecting companies 
of this state doing business within such state. 

10. To have an official seal and to employ competent clerks, such clerks 
to discharge such duties as he may assign, and in case of his sickness or 
temporary absence from office, his chief clerk shall have authority to sign 
his name and perform such other duties as are required by law pertaining 
to the duties of such commissioner of insurance. [R. C. 1905, § 136; R. C. 
1895, § 132.] | 

See the later and ruling provisions in respect to the time of making report to the 
governor and the contents thereof, sections 95, 97, 98, 633. 

§ 173. Fees. The commissioner of insurance shall charge and collect such 
fees as are prescribed in chapter 18 of the civil code. [R. C. 1905, § 137; 
R. C. 1899, § 133.] 

§ 174. Salary of commissioner of insurance. * * *® The * * © com- 
missioner of insurance shall ® ® ©® receive an annual salary of three 
thousand dollars, and shall reside at the capital of the state. [1909, ch. 216, 
§ 4; R. C. 1905, § 1388; R. C. 1895, § 134.] 

In R. C. 1905, § 138, his salary of two thousand dollars is “to include all services 
performed by him.” 

§ 175. Commissioner disqualified, state examiner to act, when. In case 
the commissioner of insurance is a director, officer, agent, attorney, a stock- 
holder of or directly interested in any insurance company except as an 
insured, the examination of such company shall be made by the state examiner, 
or by some person appointed by him; and no officer or agent of any insurance 
company doing business in this state shall be deputed to examine the affairs 
of such company. [R. C. 1905, § 189; R. C. 1895, § 135.] 


ARTICLE 9.— Ha1tL INSURANCE DEPARTMENT. 


§ 176. Hail insurance department, duties. A hail insurance department 
of the state of North Dakota is hereby established and the commissioner of 
insurance shall also be the commissioner of hail insurance, and the manage- 
ment of said hail insurance department shall be under his supervision. He 
shall have the authority to appoint and engage one deputy by the month for 
steady service and one clerk from March fifteenth to November fifteenth of 
each year, and such additional deputies and clerks as he may find necessary 
to properly conduct the business, and a salary of such deputies and clerks 
shall be allowed, not to exceed one hundred dollars per month for each deputy 
and eighty dollars per month for each clerk, to be paid out of the hail 
insurance fund. He shall also prepare and provide the necessary blanks, 
books, stationery and postage, and cause the same to be delivered to the 
proper officers and persons. The hail insurance department shall insure 
growing grain in any county in the state against loss by hail upon the terms 
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and in the manner hereinafter set forth, and shall draw up and furnish form 
of hail insurance policy; provided, that the appointment and employment 
of all additional deputies and clerks shall have the approval of the state 
auditing board, and all expenses and salaries audited and allowed by it. 
[1913, ch. 192, § 1; 1911, ch. 23, § 1.] 

Laws 1911, ch. 23, established a hail insurance department, and made the commis- 
sioner of agriculture and labor also the commissioner of hail insurance. Thirteen sec- 
tions of that act were amended and the three remaining sections repealed by Laws 1913, 
ch. 192, which, omitting superfluous parts, constitutes article 9 of this compilation. 

§ 177. Assessor's duties. It shall be and is hereby made the duty of each 
and every county, township, city and village assessor in the state, each within 
his respective district, at the time of listing the property for assessment, or 
thereafter, to inquire of the party assessed how many acres of crop, if any, 
such party desires to have insured in said state hail insurance department 
for the year in which said assessment is made, and at the same time inform 
said party that as a premium for said hail insurance a payment of thirty (30) 
cents per acre for each and every acre so insured must be made; and if the 
party assessed is willing and consents to have all or part of his crops insured, 
it shall be the duty of said assessor to take said application for such hail 
insurance on blanks furnished him for that purpose by the county auditor, 
the form of which must have been approved by the commissioner of hail 
insurance, and carefully describe each piece of land that he so insures, 
describing particularly the section or quarter section or any subdivision 
thereof, and the township and county wherein the same is situated; also 
stating separately the number of acres of wheat, oats, barley, flax, corn, rye 
or other grain that said party so insures, and collect thirty (30) cents for 
each acre so insured, or in such proportion as said party’s interest may 
appear, and in addition the assessor may collect as an application fee a sum 
equivalent to one-half (4) cent per acre for each and every acre insured. 
And the assessor shall forward the application promptly, together with the 
scr arr by collected, to the county auditor. (1913, ch. 192, § 2; 1911, 
ch. 23, , 

§ 178. County auditor’s duties. Each county auditor in the state shall 
file and keep the insurance applications .returned to him by the several 
assessors, and turn all moneys collected for each month for the insurance over 
to the county treasurer the first of each succeeding month, taking his receipt 
therefor, and any party who fails to insure his crop with the assessor, as 
above described, may at any time up to and including the twenty-first day 
of August, apply to the county auditor of the county where the land is situ- 
ated to have his crop insured, as provided in this article, by filling out and 
filing with the county auditor an application, as prescribed in section 177, 
and upon the payment of the premium prescribed herein to said county 
auditor for such insurance, which premium shall be turned over to the county 
treasurer as above provided. 

It is further provided that said insurance shall be in force and effect from 
the time of filing the application in the office of the county auditor, and until 
the grain is cut but in no case later than September fifteenth of each year. 
He shall also keep a record of the time of filing such application. The county 
auditor shall immediately issue and mail to.each applicant his policy upon 
the filing of said application. (1913, ch. 192, § 3; 1911, ch. 23, § 3.] 

§ 179. Duplicates and abstracts. On the first day of June, July, and 
August, each and every county auditor within the state shall make out a 
list of all hail insurance applications filed in his office and forward the same 
at once to the department of hail insurance at Bismarck, and on or before 
the first day of September in each year, each and every auditor within the 
state shall make out in duplicate a list of all the hail insurance applications 
filed in his office, keeping one copy for his records, and forwarding the other 
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copy to the department of hail insurance at Bismarck, North Dakota. [1918, 
ch. 192, § 4; 1911, ch. 23, § 4.] 

§ 180. Duty of the county treasurer. The county treasurer of each and 
every county in the state shall issue his receipt to the auditor for such pre- 
miums turned over to him and shall keep a separate account of all moneys 
collected from such hail insurance premiums, and he shall pay the same over 
to the state treasurer, taking his receipt therefor, not less than ten per cent 
at the end of each month, and the balance not later than September Ist of 
each year. (1913, ch. 192, § 5; 1911, ch. 23, § 5.] 

§ 181. Adjusters. The county commissioners of each county shall at the 
April meeting of the board appoint one competent person who shall be a 
resident of the county to act as official adjuster of losses or damages caused 
by hail to any crop that has been insured under the provisions of this article. 
If the county commissioners fail or neglect to appoint an official adjuster 
as herein required, the commissioner of hail imsurance shall appoint an 
official adjuster for such county and such official adjuster shall have all the 
powers and perform all the duties imposed upon official adjusters appointed 
by the county commissioners, according to the provisions of this article. The 
county auditor shall immediately, after such appointment, notify the com- 
missioner of hail insurance of the same, and no such appointment shall be 
effective unless confirmed and approved by the said commissioner of hail 
insurance. The commissioner of hail insurance shall have power and author- 
ity to remove or discharge any such official adjuster for misconduct, incom- 
petency or neglect of duty, and such commissioner may in his discretion 
direct such official adjuster to adjust losses or damages caused by hail to any 
crop insured under the provisions of this article in any county or counties 
in this state, adjacent to the county in which he was appointed. The official 
adjuster shall receive as compensation for his services, the sum of five dollars 
per day and his actual and necessary expenses while engaged in the actual 
and necessary performance of his duty. The official adjuster shall adjust 
losses or damages caused by hail to any crop that has been insured under 
the provisions of this article. And it is hereby made his duty to adjust all 
losses and damages within his county, or within any other county in the state 
when so directed by the commissioner of hail insurance. When any party 
that is insured as herein provided has sustained a loss by hail, he shall 
promptly thereafter notify the commissioner of insurance of such loss. The 
commissioner of insurance shall, as soon as possible after receiving the notice 
of loss direct an official adjuster to visit the place of loss and proceed to 
estimate and adjust such loss. In so doing, it shall be his duty to carefully 
inquire into the condition of the crop before the loss occurred, as to whether 
it was poor, medium or good, and if he deems it necessary, he shall have 
the power to call witnesses to testify as to the conditions of the crop before 
the same was damaged or destroyed, and he shall make his estimate and 
adjustment after ascertaining the condition of the crop before and after 
the loss occurred. In estimating the loss the official adjuster shall allow as 
damages the proportion which the crop as damaged bears to the crop if no. 
loss had occurred. If the total value of the crop insured be less than eighty 
dollars per acre, then in case of total loss the insured shall receive the total 
value thereof; and if the loss be partial then the insured shall receive that 
percentage of value which the loss bears to the total value of the crop 
insured. If the value of the crop be more than eight dollars per acre, the 
insured shall receive that percentage of the maximum of eight dollars which 
the loss bears to the total value of the crop. Provided, however, that in no 
case shall more than eight dollars per acre be allowed as the maximum for 
wheat, flax, oats, barley, corn, rye and other grains, [1913, ch. 192, § 6; 
1911, ch. 23, § 6.] 
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§ 182. In case no agreement. In case the party that has sustained the 
loss is dissatisfied with and refuses to accept the adjustment made by 
the official adjuster then he shall have the right to appoint one disinterested 
person as adjuster and the official adjuster shall appoint another person as 
adjuster, and the two shall elect a third disinterested person, and the three 
shall then proceed to adjust the loss in the same manner as specified in 
section 181, and the judgment of the majority shall be the judgment of said 
adjusters and shall be binding upon both parties as the final determination 
of said less; provided, however, that if the insured does not recover a 
greater sum than allowed by the official in the first instance, he shall pay the 
expenses of the said three adjusters and their witnesses in making said adjust- 
ment, but if he receives a larger sum, then the same shall be paid by the com- 
missioner of hail insurance out of the hail insurance fund. [1913, ch. 192, 
§ 7; 1911, ch. 23, § 7.] 

§ 183. Report of adjusters. At the final adjustment of each loss the adjuster 
shall then and there carefully fill out and make a report in triplicate on an 
adjustment blank prepared for him for that purpose stating the county, town- 
ship and range, the number of the section and the quarter of the section or 
subdivision thereof, on which the crop was damaged or destroyed, also the 
number of acres and different kinds of grains estimated damaged or destroyed, 
being the amount allowed for each separately, and that such estimate is 
true and not in excess of the actual loss sustained, which said adjustment 
papers must be signed and sworn to by the official adjuster or all the adjusters 
when arbitration is resorted to, acting as adjuster, and the party whose loss 
has been adjusted, with the residence and post office address of both. The 
official adjuster shall, within a reasonable time, not to exceed five days, for- 
ward by registered mail said adjustment papers, the original to the commis- 
sioner of hail insurance at Bismarck, North Dakota, one copy to the county 
auditor and one copy to the insured. [1913, ch. 192, § 8; 1911, ch. 23, § 8.] 

§ 184. Compensation of adjusters, itemized statement. The official adjuster 
shall receive as compensation for his services the amount specified in section 181 
of this article. All persons called on to assist in adjusting a hail loss, whether 
acting as adjusters or as witnesses shall receive the sum of two dollars per 
day for all services so rendered. The official adjuster shall itemize said expense 
account for each loss or adjustment made, which account must be sworn to 
and forwarded to the commissioner of hail insurance, and the same shall upon 
being approved by the hail insurance commissioner be paid out of the state 
hail insurance fund, on warrants drawn by the state auditor. Provided, 
however, that such adjuster or adjusters shall not be entitled to receive or be 
paid any compensation or expenses, as herein provided, unless all adjustments 
by him made shall be reported to the commissioner of hail insurance, as 
required in this article, within ten days from the time such adjustment or 
adjustments were made. [1913, ch. 192, § 9; 1911, ch. 23, § 9.] 

§ 185. Duties of state treasurer. The state treasurer shall keep all moneys 
paid by the several county treasurers from the collections of hail insurance in 
a separate fund to be designated and known as the hail insurance fund, and 
the treasurer shall pay out of said fund only upon warrants of the state 
auditor. [{1913, ch. 192, § 10; 1911, ch. 23, § 10.] 

§ 186. Duties of commissioner of hail insurance. When the several county 
auditors of this state shall have made complete returns showing the number 
of acres insured for that year the commissioner of hail insurance shall sum 
up the total hail insurance fund for that year; when he shall have received a 
complete return from all of the hail losses in the state as adjusted and 
allowed, he shall sum up the total of such amounts for that year. He shall 
sum up the expenses of his office as follows: 

First: The total amount allowed for adjusting losses. 
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Second: The total amount estimated necessary for deputies and clerk hire in 
the hail insurance department for said year. 

Third: The amount estimated necessary for books, blanks, stationery, post- 
age and other expenses incident to the running and operating of the said hail 
insurance department, for one year, the total sum of such expense account 
- shall first be deducted from the total amount of the hail insurance receipts for 
' that year and paid, and if the balance remaining is sufficient, all hail losses 
shall be paid in full as allowed by the adjusters, but if the expenses and hail 
losses shall exceed the amount of hail insurance receipts for that year, the 
- expenses shall be paid first and the losses shall be paid pro rata. However, 

should there in any one year after all expenses and losses have been paid, 
still be a surplus, then such surplus remain in the state treasury in the hail 
insurance fund to be drawn upon in such future years as there might be a 
deficiency. [1913, ch. 192, § 11; 1911, ch. 28, § 11.] 

§ 187. Penalty. Any county auditor in this state who shall fail or neglect 
to make complete returns, statements and reports as required in this article 
to the commissioner of hail insurance at the times specified in any section of 
this article, shall forfeit the sum of ten dollars per day for each day during 
which he neglects to make such statements, returns or reports to the com- 
missioner of hail insurance, and upon complaint or notice by the said commis- 
sioner to the attorney-general of the state, it shall be the duty of the attorney- 
general to proceed to collect the amount of such penalty from any delinquent 
auditor. [1913, ch. 192, § 12.] 

§ 188. Payment of losses. When the commissioner of hail insurance has 
figured up the whole year’s business, as indicated in section 187, he shall 
prepare and furnish to the state auditor a certified list of the loss arranged 
by counties, showing the names and addresses of persons who have suffered 
loss by hail and are entitled to compensation for such losses under the pro- 
visions of this article, the appraised losses and the amount to be paid each 
such person; upon receipt of this list from the commissioner of hail insur- 
ance it shall be the duty of the state auditor immediately to draw warrants 
for said amounts upon the state treasurer, the amounts of which shall be 
charged to the state hail insurance fund, in favor of each person entitled 
thereto and to mail such warrants forthwith to each person entitled thereto, 
as shown by the certified list of the state hail insurance commissioner afore- 
said. It shall also be the duty of the state hail insurance commissioner to 
mail a copy of each such list of losses and amounts allowed to each and 
every person named in such list and who has suffered loss by hail during the 
year for which such list is made. [1913, ch. 192, § 18; 1911, ch. 23, § 12.] 

§ 189. Report published in newspapers. The commissioner of hail insur- 
ance shall on or about the first day of December in each year issue and 
publish in four newspapers of general circulation within the state a concise 
statement of the work and condition of the hail insurance department during 
_ the preceding year. He shall also make a biennial report to the legislature. 
(1913, ch. 192, § 14; 1911, ch. 23, § 13.] : 

As to the time of making the biennial report and the contents thereof, see sections 
95, 97, 98, 633. 

§ 189a. Transfer of records. It shall be the duty of the commissioner of 
acriculture and labor, acting as ccmmissioner of hail insurance under the 
provisions of the preceding sections of this article immediately upon the 
passage and approval of this act to deliver to the commissioner of hail insur- 
ance, as constituted by the provisions of this act, all papers, reports, docu- 
ments, records, funds and accounts of every description which are in his 
possession or under his control as such commissioner of hail insurance by 
_ Treason of the duties imposed upon him by the preceding sections of this article ; 

and the commissioner of hail insurance, as constituted by the provisions of 
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this act, shall receive and have custody of all such records, papers, reports, 
documents, funds and accounts. [1913, ch. 192, § 15.] 
This section went into effect March eleventh, nineteen hundred and thirteen, by virtue 
of an emergency section in Laws 1913, ch. 192, of which it formed a part, the said chap- 
ter being “this act” referred to in section 189a. 


ARTICLE 10.— StateE BonpDING DEPARTMENT. 


§ 190. Establishing a state bonding department. A bonding department of 
the state of North Dakota is hereby established under the management and 
supervision of the commissioner of insurance. [1913, ch. 194, § 1.] 

§ 191. Deputy and clerks, duties. The commissioner of insurance shall have 
the authority to appoint a deputy and engage such clerks as he may find 
necessary to properly conduct the business of the state bonding department 
of his office, at a salary of not to exceed two hundred dollars per month for 
such deputy and seventy-five dollars per month for each clerk, to be paid out 
of the bonding department fund hereinafter provided for. The appointment 
of such deputy and clerks shall have the approval of the state auditing board. 
The commissioner of insurance shall prepare and provide the necessary blanks, 
books, stationery and postage, and cause the same to be delivered to the 
proper officers and persons. All expenses and salaries shall be audited and 
allowed by the state auditing board. [1913, ch. 194, § 2.] 

§ 192. Business of department defined. Said bonding department shall bond 
counties, cities, towns, townships and school districts in any county in the 
state against loss by default of any officer, upon the terms and in the manner 
hereinafter set forth, and the commissioner of insurance shall draw up, with 
the assistance of the attorney-general, a standard form of surety bond, and 
only such form shall be used. [1913, ch. 194, § 3.] 

§ 193. What officers to furnish state bonds. Each county official (except 
justice of the peace and constable), every assessor required by law to furnish 
a bond, every city treasurer, every town treasurer, every school district treas- 
urer and every township treasurer hereafter elected or appointed to an office 
required to furnish a bond by law, shall be bonded in and with the state 
bonding department; provided, however, that the state shall not bond any 
official for a greater amount than fifty thousand dollars, and any official 
required to be bonded in a greater sum than fifty thousand dollars shall bond 
in the amount in excess of fifty thousand dollars with a responsible surety 
eompany, or in any manner satisfactory to the proper authorities. Provided, 
further, that it shall be optional with any township or school district treasurer 
to be bonded in and with the state bonding department. The premiums for 
such bonds shall be paid out of the county, city, town, school district or 
7 aeek eal as the case may be, by the proper authorities. [1913, 
ch. , § 4. 

§ 194. Premiums, to whom paid. The premiums on such bonds shall be 
twenty-five cents per hundred dollars of bond per year on all bonds issued. 
Such premiums shall be paid in advance by the proper authorities of each 
county, city, tewn, school district and township from its respective treasury, 
as provided by law, to the state treasurer, who shall issue receipts therefor, 
as hereinafter provided. The minimum premium on small and short term 
officers’ bonds shall not be less than two dollars and fifty cents. [1913, 
eh. 194, § 5.] 

§ 195. Bonding fund. Whenever there is paid into the state treasury any 
money for premiums for bonding officials as prescribed in section 194 of this 
article, it shall be known as the state bonding department fund, and shall be 
used as provided in this act. [1913, ch. 194. § 6.] 

§ 196. State treasurer, duties of. It shall be the duty of the state treasurer 
whenever there is any money paid into the state treasury for premiums on 
bonds, to at once issue quadruple receipts therefor; one he shall send to 


50 


Executive Department. POLITICAL CODE. §§ 196-200 


the county, city, town, school district or township paying the same; one 
he shall file with the state auditor; one he shall retain in his office, and one 
he shall file with the commissioner of insurance. Such receipts must state 
the amount and date of bond, name of the official bonded, his official duty, 
postoffice address, and the county he resides in. (1913, ch. 194, § 7.] 

§ 197. Period of bonds. All bonds executed and furnished by the state 
bonding department shall be made to run until the expiration of the officer’s 
term of office, and where such term is less than one year, a full year’s premium 
shall be charged. [1918, ch. 194, § 8.] 

§ 198. General duties. It shall be the duty of the commissioner of insur- 
ance to estimate at the beginning of each year the amount required for 
salaries and expenses of the bonding department for the current year, which 
estimated amount shall be reserved from the premiums paid in, and the 
amount of premium receipts remainitig shall be available for payment of 
losses. Losses shall be paid promptly and as soon as the amount shall be 
determined by the commissioner of insurance, and a report thereof made as 
provided for in this act. Any sum which remains unexpended at the end of 
any year shall remain in the state bonding fund, which fund shall be per- 
mitted to accumulate until it equals in amount $100,000, after which the 
surplus in excess of $100,000 shall be distributed to the various counties, 
municipalities and townships, in proportion to the amount of premiums 
paid into the state bonding fund by the same; provided, that in case there 
should not be sufficient funds to meet the losses sustained after the reserva- 
tion of expenses for the conduct of the department for the year, such losses 
shall be paid as funds are accumulated in the state bonding fund by the 
collection of premiums. [1913, ch. 194, § 9.] 

§ 199. Report, to make. The commissioner of insurance shall, on or about 
the first day of January in each year, issue and publish in four newspapers 
of general circulation within the state, a concise statement of the work and 
condition of the bonding department during the preceding year, and said 
commissioner of insurance shall also make a biennial report to the governor 
and legislative assembly, containing a detailed statement of the work and 
condition of said bonding department for the biennial period. (1913, ch. 194, 

10. 

; Vex. also as'to time and contents of the commigsioner’s report to the governor and 
legislative assembly, sections 95, 97, 98, 633. 

§ 200. Other duties. The commissioner of insurance shall require and 
obtain from the various officials bonded statements annually, and as often 
as deemed necessary, of their receipts, bank accounts and disbursements, 
verified by the city auditor or county auditor, or clerk of the town, town- 
ship or school district; and to verify such statements he shall communicate 
with each bank having such deposits, and he may also require such public 
official to furnish him with any information concerning the office with 
which such official is intrusted, and he shall file all such information in his 
office in a proper manner, and such records shall at all times be open for 
inspection to the proper authorities. The commissioner of insurance shall 
supply each county and city auditor, township and school district clerk, 
with a sufficient number of application blanks, and it shall be the duty of 
such auditors and clerks to furnish the officials required to be bonded with 
said application blanks. On the reverse of each blank there shall be printed 
sections 193, 194 and 196 of this article. All applications for bonds under 
the provisions of this act shall be made on said blanks. If in the opinion of 
the commissioner of insurance it is advisable for the safety of the state to 
reject an application for a bond, or cancel the bond of any official bonded, 
he shall submit such application, also the person’s name whose bond he 
proposes to cancel, to the state auditing board, together with his reasons 
for rejecting or cancelling the same, and if the auditing board rejects such 
application or cancels any bond, such official may bond in any manner 
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satisfactory to the proper authorities of the city, village, school district, 
township or county, as the case may be. Provided, however, that when an 
application is rejected by the board, he shall notify such person by regis- 
tered mail, and before a bond is cancelled he shall also notify such person 
by registered mail, demanding from him a receipt thereof, and upon the 
return of such receipt the board shall cancel such bond six days thereafter. 
When any default is reported, it shall be the duty of the commissioner of 
insurance to carefully inquire into and investigate the same before the in- 
demnity is paid thereon. Should any official default, then it shall be the 
duty of the state examiner to examine and check the accounts of such 
defaulting official and file his report with the commissioner of insurance, 
stating amount due upon said defaulting officer’s bond, and for such services 
he shall be paid out of the state bonding fund. [1913, ch. 194, § 11.] 

§ 200a. Shall be in effect January 1, 1914. This article shall go into effect 
on January Ist, 1914. [1913, ch. 194, § 13.] 


ARTICLE 11.— FIRE MARSHAL DEPARTMENT. 


The act constituting this article is termed in its title “An act for the creation of a 
fire marshal department.” 


§ 201. Organization of department. That there be added to the duties of 
the commissioner of insurance the additional duties created by this article. 
The governor shall appoint a fire marshal and a chief assistant fire marshal, 
who shall be under the management of the commissioner of insurance, said 
appointments to be made within sixty days after the passing of this article, 
and who shall hold office for the term of two years, and shall be removed for 
cause only, and until their successors are appointed and qualified. The com- 
missioner of insurance shall appoint one clerk who shall act as deputy assist- 
ant fire marshal. The fire marshal and chief assistant shall give a bond to 
the state of North Dakota in the penal sum of five thousand dollars ($5,000) 
each, conditioned upon the faithful discharge of his duties. The fire marshal, 
the chief assistant fire marshal, and the deputy shall take and subscribe and 
file in the office of the secretary of state the constitutional oath within 
fifteen days from the time of their appointment respectively. [1913, ch. 169, 
§ 1. 

§ 202. Duties of officers. It shall be the duty of the fire marshal and 
assistant to enforce all laws of the state in respect to fires as follows: 

(a) Prevention of fires. 

(b) The storage, sale and use of combustibles and explosives. 

(c) The installation and maintenance of automatic or other fire alarms 
and fire extinguishing equipment. 

(d) The means and adequacy of exits in case of fires from churches, 
schools, halls, theaters, amphitheaters and all other places in which numbers 
of persons congregate from time to time for any purpose. 

(e) The suppression of arson and investigation of the cause, origin and 
circumstances in connection with fires. 

(f) The fire marshal and chief assistant fire marshal shall have such other 
powers and perform such other duties as are set forth in other sections of 
this article, and as may be conferred and imposed from time to time by law. 
[1913, ch. 169, § 2.] 

§ 203. Duties of chief assistant. The duty of the chief assistant fire 
marshal shall be to assist the fire marshal and in the event of a vacancy in 
the office of fire marshal, or during the absence or disability of that officer 
the chief assistant fire marshal shall assume the duties of the office of fire 
marshal. [1913, ch. 169, § 3.] | 

§ 204. Reports of circumstances of fires. (a) The chief of the fire depart- 
ment of every city or village in which a fire department is established, and 
the mayor of every incorporated city in which no fire department exists, 
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and the president of the village board of every incorporated village in 
which no fire department exists, and the above named officers shall report 
- the cause, origin and circumstances of every fire occurring in such city or 
village by which property has been destroyed or damaged, when the damage 
exceeds the sum of twenty-five dollars ($25.00), except that all fires of un- 
known origin shall be reported, and shall especially make a report as to 
whether such fire was the result of carelessness, accident or design. 

(b) Such report shall be made within five days after the occurrence of 
such fire, and the fire marshal shall have the right to supervise and direct 
such investigation whenever he deems it expedient or necessary. 

(ce) The officer making reports or investigation of fires occurring in cities or 
villages shall forthwith notify the fire marshal and shall within one week after 
the occurrence of the fire furnish to the fire marshal a written statement of 
all the facts relating to the cause and origin of the fire, and such further 
information as may be called for by the blanks furnished by said fire marshal. 
The state fire marshal shall keep in his office a record of all fires occurring 
in the state, together with the facts, statistics and circumstances in connec- 
tion with said fires, including the origin of the fire, which may be determined 
by the reports or investigations provided by this article and such statistics 
shall at all times be open for public inspection. [1913, ch. 169, § 4.] 

§ 205. Investigations by fire marshal. Procedure. Contempt. The fire 
marshal shall, when, in his opinion, further investigation is necessary, take 
or cause to be taken the testimony, under oath, of all persons supposed to 
be cognizant of any facts, or to have any means of knowledge in relation to 
the matter as to which an examination is herein required to be made, and 
shall cause the same to be reduced to writing, and if he shall be of the opinion 
that there is evidence sufficient to charge any person with the crime of arson 
he shall cause said person to be arrested and charged with such an offense, 
and shall furnish to the proper prosecuting attorney all such evidence 
together with a copy of all names of witnesses and all the information 
obtained by him, including a copy of all pertinent and material testimony 
taken in the case, and shall keep a record of the proceedings and progress 
made in all such prosecutions for arson, and the result of all cases finally 
disposed of. 

(a) The fire marshal and chief assistant fire marshal shall each have the 
power in any county in the state of North Dakota to summon and compel 
the attendance of witnesses before them or either of them to testify in 
relation to any matter which is, by the provisions of this article, a subject 
of inquiry and investigation, and may require the production of any books, 
papers or documents being pertinent thereto or deemed by them or either 
of them to be so, and such summons shall be served in the same manner and 
have the same effect as subpcenas in district court. All witnesses shall receive 
the same compensation as is paid to witnesses in the district court, which shall 
be paid out of the fire marshal’s fund upon the voucher signed by the state 
fire marshal or chief assistant fire marshal before whom any witnesses shall 
have attended, and approved by the state auditing board, and such officers 
shall at the close of such investigation, wherein such witness or witnesses 
were subpenaed, certify to the attendance and the mileage of such witnesses, 
which certificate shall be filed in the office of the fire marshal, and all 
Investigations held by or under the direction of the state fire marshal or his 
subordinates. 

(b) Said fire marshal, chief assistant fire marshal are hereby authorized 
and empowered to administer oaths and affirmations to any person appearing 
aS a witness before them, and false swearing in any matter or proceeding 
aforesaid shall be deemed perjury, and shall be punished as such. 

(c) Any witness who refuses to be sworn, or who refuses to testify, or 
who disobeys any lawful order of the fire marshal or chief assistant fire 
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marshal in relation to such investigation, or who fails or refuses to produce 
any paper, book or document touching any matter under examination, or 
who is guilty of any contemptuous conduct after being summoned to appear 
before them to give testimony in relation to any matter or subject under 
Investigation or examination, as aforesaid, may be summarily punished by 
the said state fire marshal, chief assistant fire marshal, as for contempt by 
a fine for a sum not exceeding one hundred dollars, or be committed to the 
county jail until such time such person may be willing to comply with any 
reasonable order made by the said state fire marshal, or chief assistant fire 
marshal, as provided in this article, and subject to punishment as provided 
by law. [1913, ch. 169, § 5.] 

§ 206. Abatement of dangerous conditions. If the fire marshal, chief assist- 
ant fire marshal, or any other officer mentioned in the preceding sections upon 
an examination or inspection finds a building or other structure, which, for 
want of proper repair by reason of age and dilapidated condition, defective 
or poorly installed electric wiring, or equipment, defective chimneys, defective 
gas connections, defective apparatus, or for any other cause or reason, is 
especially lable to fire, and which building or structure is so situated as to 
endanger other buildings or property such officer shall order such buildings 
to be repaired, torn down, demolished, materials removed, and all dangerous 
conditions remedied and abated. If such officer finds in a building or upon 
any premises any combustible or explosive material, rubbish, rags, waste, 
oils, gasoline, or inflammable conditions of any kind, dangerous to the safety 
of such buildings or property he shall order such material removed and 
such dangerous conditions remedied and abated. Such order shall be made 
against and served personally, or by registered letter, upon the owner, lessee, 
agent, or occupant of such buildings or premises, and thereupon such order 
shall be complied with by the owner, lessee, agent, or occupant within the 
time fixed in such order. Any person who shall interfere in any way with 
the fire marshal, chief assistant fire marsha] in the performance of their 
duties shall be guilty of a misdemeanor. [1913, ch. 169, § 6.] 

§ 207. Order for correction of dangerous conditions. If the fire marshal or 
chief assistant fire marshal shall find on any premises or in any building con- 
ditions that are a menace and dangerous to the safety of life and limb of 
the occupant of said building or adjacent buildings they are empowered to 
issue the necessary order for removal or correction of the dangerous con- 
ditions forthwith, and any owner, agent, or occupant of said premises upon 
whom said order is issued failing to comply with said order within the time 
specified shall be guilty of a misdemeanor. [1913, ch. 169, § 7.] 

§ 208. Appeal from order of officer. If the owner, lessee, agent, or occu- 
pant deems himself aggrieved by an order of an officer under the preceding 
section and desires a hearing he may complain or appeal, in writing, to the 
fire marshal within five days from the service of the order, and the fire 
marshal shall at once investigate said complaint, and he shall fix a time and 
place not less than five days nor more than ten days thereafter when and 
where said complaint will be heard by the fire marshal, and the fire marshal 
at said hearing may affirm, modify, revoke, or vacate said order, and unless 
sald order is revoked, modified or vacated by the fire marshal it shall remain 
in force and be complied with by such owner, lessee, agent or occupant within 
the time fixed in said order, or within such time as may be fixed by the 
fire marshal] at said hearing. [1913, ch. 169, § 8.] 

§ 209. Appeal from order of fire marshal. If a person is aggrieved by the 
final order of the fire marshal, as made at the hearing provided for in the 
preceding section, such person may, within five days thereafter, appeal to 
the district court in the county in which the property is situated, notifying 
the fire marshal of such appeal within three days thereafter, which notice 
shall be in writing, and delivered personally to the fire marshal or left at 
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his principal office in the city of Bismarck. The party so appealing shall 
within two days thereafter file with the clerk of the district court in which 
appeal is made a bond in an amount to be fixed by the judge of the judicial 
district in which the property is situated, but in no case less than one hun- 
dred dollars ($100) with at least two sufficient sureties, to be approved by 
said court, conditioned to pay all the costs of the appeal in case the appellant 
fails to sustain the same, or the appeal be dismissed for any cause. The 
district court shall hear and determine the appeal within ten days, or as 
soon thereafter as possible, from the date of the filing of the same at any 
place in the judicial district to be designated by the judge of said court. 
The fire marshal shall make a complete transcript of the proceedings had 
before him and certify the same together with all the original papers filed 
in his office, and transmit them to the district court at least three days prior 
to the date of hearing as fixed by the court. In case the decision is against 
the appellant, or for any cause the appeal be dismissed, judgment for the 
costs shall be ordered against the appellant. [1913, ch. 169, § 9.] 

210. Service of notice to nonresident. If the owner of such premises is 
not a resident of the state of North Dakota, and if such premises are vacant 
and are unoccupied, or if the owner of such premises has no known address 
then such notice shall be served by a three weeks’ publication thereof in a 
legal newspaper published in the county in which said premises are situated, 
and such notice shall be deemed to have been served upon such owner upon 
the last day of the publication of such notice. [1913, ch. 169, § 10.] 

§ 211. Insurance companies to report losses. Every fire insurance company 
authorized to transact business in this state is hereby required to report to 
the state fire marshal, through the secretary or other officer of the company 
designated by the board of directors for that purpose, all fire losses on prop- 
erty insured in any such companies, giving date of fire, the amount of prob- 
able loss, the eharacter of the property lost or destroyed, and the supposed 
cause of the fire together with the amount of insurance carried by such com- 
pany. Such report shall be mailed to the fire marshal within three days after 
the notice of loss received by such company. Each company is hereby also 
required to report the amount of loss as adjusted on each fire after adjust- 
ment is made. Such report shall be in addition to, and not in lieu of, any 
reports such company may be required to make by any law of this state to 
the commissioner of insurance. [1913, ch. 169, § 11.] 

§ 212. Penalty for officers neglecting to comply with act. Any officer 
referred to in this article, who neglects to comply with any of the require- 
ments of this article, shall, upon conviction, be punished by a fine of not less 
than twenty-five dollars ($25) nor more than one hundred dollars ($100) 
for each neglect or violation. [1913, ch. 169, § 12.] 

§ 213. Salaries of officers. The fire marshal shall receive an annual salary 
of twenty-five hundred dollars ($2,500). The chief assistant fire marshal 
shall receive an annual salary of eighteen hundred dollars ($1,800). The 
fire marshal, chief assistant fire marshal, and all other employees of the state 
fire marshal’s office shall receive their compensation monthly. All officers 
who shall perform any service at the request of the fire marshal, chief 
assistant fire marshal, shall receive the same fees as officers in district court, 
and such fees shall be paid out of the fire marshal’s fund as witnesses testify- 
ing under this article. (1918, ch. 169, § 13.] 

§ 214. Clerical assistance and other expenses. The commissioner of insur- 
ance shall employ clerks and assistants and incur such other expenses as may 
be necéssary for the fire marshal and chief assistant fire marshal in the per- 
formance of their duties, including necessary traveling expenses, not to 
exceed, including salaries, such sums as may be paid into the state treasury 
in the manner hereafter provided. Provided, that no clerk or assistant shall 
be appointed, except as expressly provided for in this article, until the 
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necessity for such appointment shall first be passed upon by the governor and 
approved by him. [1913, ch. 169, § 14.] 


Clerk hire to be paid only on sworn vouchers, etc., see section 653f. 

§ 215. Rules for prevention of fires to be issued. The commissioner of 
Insurance and the fire marshal shall make rules for the prevention of fires, 
and such rules shall be fully explained to all state, county and city boards and 
officers by the fire marshal or his assistants. All such rules shall be posted in 
such conspicuous places as will tend to be of the greatest benefit to the resi- 
dents of the state, and when called upon the fire marshal, or one of his assist- 
ants, shall appear before such boards and explain the benefits derived by the 
compliance with such rules and regulations in the reduction of the hazardous 
conditions and the reduction in loss by fire. [1913, ch. 169, § 15.] 

§ 216. Tax on insurance companies. For the purpose of maintaining the 
department of the fire marshal and paying the expenses incident thereto 
every mutual and domestic fire insurance company doing business in the 
state of North Dakota (excepting therefrom county mutual insurance com- 
panies) shall hereafter pay to the commissioner of insurance on or before 
April 1, 1918, and annually thereafter a tax upon its fire premiums or assess- 
ments, or both, as follows: A sum equal to one-half of one per cent (14 per 
cent) of the gross premiums and assessments less return premiums on all 
direct business received by it in this state, or by its agents for it, im cash 
or otherwise, and during the preceding calendar year. 

Provided, however, that if the amount so raised be not sufficient to main- 
tain the office of fire marshal, as herein provided, that the balance so required 
to support said office, as herein stated, shall be paid out of the two and one- 
half per cent tax now paid by foreign companies in this state. 

Provided, further, that this article shall in no way affect the tax due 
March 31, 1913, and the payment thereof. The money so received into the 
state treasury shall be set aside as a special fund, and is hereby appro- 
priated for the maintenance of such office of state fire marshal, and the 
expenses incident thereto. The state shall not be liable in any manner for 
the salary of said fire marshal, chief assistant fire marshal, or his subor- 
dinates, for the maintenance of the office of fire marshal, or any expense 
incident thereto, and the same shall be payable only from the special fund 
provided for in this section, and from the two and one-half per cent tax pro- 
vided in this section, and the allowance for expenses as provided in this 
article shall be paid out only on an itemized statement, verified by oath, with 
receipted bills attached. [1913, ch. 169, § 16.] 

§ 217. Account of expenses to be kept. The fire marshal shall keep on file 
in his office an itemized statement of all expenses incurred by his department. 
and shall approve all vouchers issued therefor before the same are submitted 
to the state auditor for payment, which said vouchers shall be allowed and 
ae 2 the same manner as other claims against the state. [1913, ch. 169, 

17. 

§ 218. Records to be public. All records on file in the fire marshal’s depart- 
ment shall be public, except .estimony, correspondence or other matter taken 
in any investigation under the provisions of this article, which the fire mar- 
shal, in his discretion, may withhold from the public. [1913, ch. 169, § 18.] 

§ 219. State’s attorney to assist on request. The state’s attorney of any 
county, upon the request of the fire marshal, his deputies, or assistants, 
shall assist such officers upon an investigation of any fire which, in their 
opinion, is of suspicious origin. [1918, ch. 169, § 19. 

§ 220. Disposition of penalties, fees, or forfeitures. All penalties, fees or 
forfeitures collected under the provisions of this article shall be paid into 
the treasury of the state for the benefit of the fire marshal’s fund. [1913, 
ch. 169, § 20.] 

§ 221. Fire marshal to report to governor annually. The fire marshal 
shall submit annually as early as consistent with full and accurate prepara- 
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tion, and not later than the 15th day of October of each year a detailed report 
of his official actions to the governor. [1913, ch. 169, § 21.] 

§ 222. Compensation of mayors, etc., for reports. There shall be paid to 
the chiefs of fire departments and mayors of cities, who do not receive to 
exceed fifty dollars ($50) annually as compensation for their services as such 
chiefs and mayors, and to the presidents of village boards, who are by this 
article required to report fires to the fire marshal, the sum of one dollar 
and fifty cents ($1.50) for each fire reported to the satisfaction of the fire 
marshal. Said allowance shall be paid by the fire marshal at the close of each 
fiscal year out of any funds appropriated as heretofore provided for the 
use of the office of said fire marshal. [1913, ch. 169, § 22.] 

§ 223. When compensation not given for reports. All chiefs of depart- 
ments, who receive a stated salary and devote their entire time to the duties 
of chiefs of departments, and the mayors of cities, who receive a stated 
salary exceeding fifty dollars ($50.00) as such officers, shall be precluded 
from receiving any extra allowance for the report herein mentioned. [1913, 
ch. 169, § 23.] 


ARTICLE 12.— THE STATE EXAMINER. 


§ 224. Appointment. Qualifications. There shall be a state examiner who 
shall be appointed by the governor and confirmed by the senate, who shall 
hold his office for the term of two years, and until his successor has been 
appointed and qualified, unless sooner removed as herein provided. The 
state examiner shall be a skilled accountant, an expert in the theory and 
practice of bookkeeping, and shall not be an incumbent of any public office 
in the state, or of any county, municipality or public institution therein, and 
shall not own, hold or control any stocks, capital or bonds, or the office of 
trustee, assignee, officer, agent or employe of any banking, annuity, safe 
deposit, trust company, moneyed or savings institution or corporation, or of 
any corporation engaged in the business of guaranteeing or insuring the 
fidelity or faithful performance of the duties of, or the solvency of public 
officers or of public depositories, created under the laws of North Dakota, or 
created under the laws of any other state, or under the laws of the United 
States. In case of vacancy by death, removal, resignation or otherwise, the 
governor shall fill the same by appointment. The governor is authorized 
to remove from office any state examiner who violates, or fails faithfully to 
discharge the duties of his office, or becomes disqualified under the provisions 
of this section, and to appoint his successor, who shall hold office until the 
end of the next legislative assembly, unless sooner removed as above provided. 
[1907, ch. 230; R. C. 1905, § 140; 1893, ch. 95, § 1; R. C. 1899, § 136; 1901, 
ch. 170.] 

§ 225. Duties. The duties of the state examiner are to examine at least 
once a year the books and accounts of the secretary of state, state auditor, 
state treasurer, clerk of the supreme court, commissioner of insurance, com- 
missioner of agriculture and labor, department of university and school 
lands, supply department of the national guard, city auditors, city treasurers, 
county treasurers, county clerks, county judges, register of deeds, county 
superintendents of schools, sheriffs and county auditors, fees for such exam- 
mations to be charged by the state examiner only for an examination of 
books and accounts of city auditor, city treasurer, county treasurer, county 
clerk, county judges, register of deeds, county superintendent of schools, 
sheriffs and county auditors, at the rate of ten dollars per day for the time 
actually employed by himself or his deputies in such examinations, such 
fees to be paid into the state treasury as provided by law for other fees 
collected by his office. [1913, ch. 10, § 3; R. C. 1905, § 141; 1893, ch. 95, § 2; 
R. C. 1899, § 137; 1903, ch. 183; 1905, ch. 171.] 

hated provision for the checking and auditing of public officials, see section 711 
et seq. 
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This section 225 was enacted in its present form by Laws 1913, ch. 10, § 3, which, by 
an emergency section, took effect March 20, 1913. Laws 1913, ch. 274, without an emer- 

ney section, was approved March 1, 1913, and provided as follows: “The state exam- 
ner is authorized and empowered, and it is made his duty, to at least two times each 
year examine each state office, and to make and file in his office a full report thereof, 
which report shall be open to inspection.” 


§ 226. Duty to supervise accounts of public institutions. It shall be the 
duty of the state examiner to assume and exercise constant supervision over 
the books and financial accounts of the several public, educational, charitable, 
penal and reformatory institutions belonging to the state; to prescribe and - 
enforce correct methods of keeping financial accounts of the state institutions 
by himself or duly appointed deputy, and instruct the proper officer thereof 
in the due performance of his duty concerning the same; to examine the 
books and accounts of all public institutions under the control of the state, 
and of all private institutions with which the state has any dealing, so far 
only as the same relates to such dealing, once in each six months. [R. C. 
1905, § 142; 1893, ch. 95, § 3; R. C. 1899, § 138.] 

§ 227. Additional duties. It shall be his duty to order and enforce a 
correct and, as far as practicable, uniform system of bookkeeping by state 
and county treasurers and auditors so as to afford a suitable check upon 
their mutual actions and insure a thorough supervision and the safety of 
the state and county funds. He shall have full authority to expose false and 
erroneous systems of accounting, and when necessary instruct or cause to be 
instructed the state and county officers in the proper mode of keeping the 
accounts. It shall be the duty of the state examiner to ascertain the character 
and financial standing of all present and proposed bondsmen of state and 
county officers. He shall require county treasurers as often as he shall deem 
necessary to make verified statements of their accounts, and he shall per- 
sonally, or by deputy, visit said offices without previous notice to such 
treasurers, at irregular periods, of at least once a year, or when requested 
by any board of county commissioners, and make a thorough examination 
of the books, accounts and vouchers of such officers, ascertaining in detail 
the varieus items of receipts and expenditures; and it shall be his duty to 
inspect and verify the character and amounts of any and all assets and 
securities held by said officers on public account, and to ascertain the 
character and amount of any commissions, percentages or charges for services 
exacted by such officer without warrant of law. He shall report to the 
attorney-general the refusal or neglect of any state or county officer to obey 
his instructions, and it shall be the duty of said attorney-general promptly 
to take action to enforce compliance herewith. He shall report to the 
governor the result of his examination, which shall be filed in the executive 
office, as well as any failure of duty by any financial officers as often as he 
thinks required by the public interest, and the governor may cause the 
result of such examination to be published, or at his discretion to take such 
action for the public securities as the exigencies demand, and if in his opinion 
the publie interest requires it, he may suspend any such officer from further 
performance of duty, until examination is had, or such security obtained 
as may be demanded for the protection of the public funds. [R. C. 1905, 
§ 143; 18938, ch. 95, § 4; R. C. 1899, § 139.] 


Governor not authorized to remove officer reported delinquent. (Territory v. Cox, 6 D. 
501, appendix not followed.) State v. Shannon, 7 S. D. 319, 61 N. W. 175. 


§ 228. Fiscal affairs of counties. It shall be his duty at the request of 
the county commissioners of any county in this state to examine and audit, 
compare and correct any books, records, papers, securities or other documents 
necessary to be had in any pending settlement of the fiscal affairs, or any 
necessary correction of the records of any county in this state. He shall 
have free access to all books, papers, records or other documents of any 
county in the state, found or deemed to be necessary, and is hereby empowered 
to take the records of any one county in this state to any other county in 
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this state, when in his judgment it is deemed necessary, to compare and 
correct the same. And all county officers in this state are hereby required 
and enjoined to assist said state examiner in the discharge of his duties in 
all things which he may require of them as such county officer. [R. C. 1905, 
§ 144; 1893, ch. 95, § 5; R. C. 1899, § 140.] 

_ § 229. Examination of banks. It shall be his duty to visit, at least once 
in each year, without previous notice, each of the banks, banking corporations 
and savings banks incorporated under the laws of this state, insurance, 
annuity, safe deposit, loan or trust companies and other moneyed corporations 
and thoroughly examine into their affairs and ascertain their financial con- 
dition. It shall be the duty of such examiner to inspect carefully and verify 
the validity and amount of the securities held by such institutions, examine 
into the validity of the mortgages held by savings institutions, and see that 
the same are duly recorded, and ascertain the amount of any discount or 
other banking transaction which he may deem foreign to the legitimate and 
lawful purposes of savings institutions. He shall inquire into, and report 
any neglect or infringement of the laws governing such banking, annuity, 
safe deposit, trust companies, moneyed and savings institutions, and for such 
purposes shall have power to examine the officers, agents and employes 
thereof, and all persons doing business therewith. He shall forthwith report 
the condition of such corporation so ascertained to the governor, together 


with his recommendations or suggestions respecting the same, and the governor ~ 


may cause the same to be published, or in his discretion take such action as 
the exigencies may seem to demand. [R. C. 1905, § 145; 1893, ch. 95, § 6; 
R. C. 1899, § 141; 1901, ch. 170.] 

§ 230. Public officers to aid examiner. All officers of the state and counties 
of the state and all officers and employes of banking and other institutions 
mentioned in this article must afford all reasonable facilities for the investi- 
gations provided for in this article, and all such officers, managers and 
employes must make return and exhibit to the examiner under oath in such 
form and in such manner as he may prescribe, and each and every person 
so required who shall refuse and neglect to make such return or exhibit, or 
to make or to give such information as may be required by said examiner, 
shall be deemed guilty of felony; and if any person in making such exhibit 
or giving such information or affording any statement required under this 
article, on his oath, shall knowingly swear falsely concerning the same, he 
shall be deemed guilty of perjury and punished accordingly. [R. C. 1905, 
§ 146; 1893, ch. 95, § 7; R. C. 1899, § 142.] 

§ 231. Obstruction of examiner. Penalty. Every person who shall will- 
fully obstruct or mislead the state examiner in the execution of his duties 
as hereby prescribed shall be subject to conviction and punishment therefor 
in the same manner as is now provided for the conviction and punishment 
of persons obstructing or hindering any officers, ministerial, judicial, or 
executive, under the laws and authority of this state. And said examiner 
shall have full power and authority for the various purposes named to 
examine any books, papers, accounts, bills, vouchers and other documents, 
or property of any or all of the aforesaid state institutions, moneyed, bank- 
ing, Insurance, annuity, safe deposit, trust company and moneyed or insurance 
corporations and county or state officers and custodians of any county or 
state fund; also to examine under oath any or all trustees, managers, officers, 
or employes or agents of said institution and moneyed and savings corpora- 
tions and other persons in the control of or doing business with said moneyed 
or savings institutions, and the county and state officers and custodians of 
county and state funds aforesaid. Said examiner is empowered to issue 
subpenas and administer oaths in the performance of his duties, and any 
person refusing access by said examiner to any such books or papers, or any 
trustee, manager, officer, agent, clerk, employe, or other person aforesaid, 
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who shall obstruct such access or refuse to furnish any required information, 
or who shall in any manner hinder a thorough examination required by this 
article of the officers, state, moneyed, banking, insurance, annuity, safe deposit, 
trust companies and savings institutions, or pertaining to the county and 
state officers aforesaid, shall be deemed guilty of felony and shall be liable 
on conviction to a fine of one thousand dollars or imprisonment in the peni- 
tentiary for the term of one year. And when necessary, the state examiner 
shall employ stenographers or clerical help, the expense incurred therefor 
to be collected by the examiner from the county or corporation in interest. 


[R. C. 1905, § 147; 1893, ch. 95, § 8; R. C. 1899, § 148.] 


Refusal to testify before state examiner not contempt, when. In re Camp, 7 N. D. 
69, 72 N. W. 912. 


§ 232. Reports, contents of. The state examiner shall report to the gov- 
ernor the result of his examinations on the first Monday in November of each 
year; he must also make a report upon any particular matter at any time 
when required by the governor, and shall embody in such report an abstract 
of the condition and statistics of the several state institutions and the county 
and state finances ascertained by him, which report shall be printed to the 
number of five hundred copies and shall be included with other official reports 
in the volume of executive documents. The state examiner shall perform 
such other duties as shall be prescribed by law. [R. C. 1905, § 148; 1893, 


ch. 95, § 9; R. C. 1899, § 144.] 


§ 233. Special state examiner. The governor may, at such times as he may 
consider it for the best interests of the state, appoint a special state examiner 
to examine any of the state institutions or public offices. Such special state 
examiner shall have all the powers and authority that the state examiner now 
has in making such examinations, and shall also examine into and report 
upon such other matters connected with the state institutions and public 
offices as the governor may direct. He shall receive as compensation for such 
services the sum of ten dollars per day for the time actually employed upon 
such examinations, and his actual traveling expenses, to be paid upon vouchers 
approved by the governor, in the same manner as state officers’ salaries are 
Te paid. [R. C. 1905, § 149; 1899, ch. 151; R. C. 1899, § 144a; 1901, ch. 
171. 

§ 234. Salary, deputies, and penalty for malfeasance. The only salary of 
the state examiner for all services rendered in any capacity whatever, shall 
be three thousand dollars per year, and his actual and necessary expense 
‘meurred in the discharge of his official duties, to be audited and paid in the 
same manner as the salary and expense of the state officers are paid. He 
is authorized, with the approval of the governor, to appoint deputies, five, 
who shall receive an annual salary of eighteen hundred dollars and one 
who shall receive an annual salary of fifteen hundred dollars and their actual 
and necessary traveling expenses, to be audited and paid as hereinbefore 
stated. The deputy state examiners shall be skilled accountants. If said 
examiner or his deputies, or either of them, shall directly or indirectly 
recelve any compensation or pay for his services, or extra services, or neglect 
of services, other than is provided in this article, he shall be deemed guilty 
of felony. [1909, ch. 215; R. C. 1905, § 150; 1893, ch. 95, § 10; R. C. 1899, 
§ 145; 1901, ch. 170; 1905, ch. 170.} 

§ 235. Official bond. The state examiner shall execute an official bond 
to the state in the sum of ten thousand dollars and each of his deputies 
execute a like bond in the sum of five thousand dollars, all to be approved 
by the governor and filed in the office of the secretary of state. [R. C. 1905, 
§ 151; 1893, ch. 95, § 11; R. C. 1899, § 146; 1905, ch. 169.] 
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CHAPTER 5. 
PUBLIC BOARDS. 


ARTICLE 1. Boarp oF ConTROL, §§ 236—283a. 

2. BOARD OF UNIVERSITY AND SCHOOL Lanps, §§ 284-298. 

3. LanpD COMMISSIONER, § 299. 

4. APPRAISEMENT AND SALE OF SCHOOL Lanps, §§ 800-335. 

5. Lease oF ScHoot Lanps, §§ 336-364. 

6. EXAMINATION OF LaNDs FOR LIGNITE CoaL VEINS, §§ 365-368. 

?%. Tue State BoarD OF AUDITORS AND STATE DEPOSITARIES, §§ 369- 
374. 

8. StaTE AUDITING Boarp, § 375. 

9. BoaRD OF TRUSTEES OF PUBLIC Property, §§ 376-379. 

10. State Historicat Society, §§ 380-385. 

11. WHITE Stone HILts BATTLEFIELD COMMISSION, §§ 386-396. 

12. Boarps oF HEALTH, §§ 397-433. 

13. ViTaL Statistics, §§ 434-457. 

14. REGULATING THE PRACTICE OF MEDICINE AND SuRGERY, §§ 458-471. 

15. For THE PROMOTION OF MEDICAL SCIENCE, §§ 472-474. 

16. Practice or PHarMacy, §§ 475-506. 

1%. State Boarp oF DENTAL EXAMINERS, §§ 507-515. 

18. PRACTICE OF OsTEOPATHY, §§ 516-523. 

19. State BoarD OF EXAMINERS IN OPTOMETRY, §§ 524-539. 

20. STATE BoaRD OF EMBALMERS, §§ 540-548. 

21. Boarp oF AccounTANCY, §§ 549-557. 

22. BARBERS’ EXAMINING BoarD, §§ 558-572. 

23. BoaRD OF IMMIGRATION, §§ 573-578. 

24. BoARD OF RaILROAD COMMISSIONERS, §§ 579-601. 

25. Highway Commission, §§ 602-607. 

26. COMMISSIONERS OF DEEDs, §§ 608-610. 

27. TEMPERANCE COMMISSIONER, §§ 611-622. 

28. COMMISSIONERS OF Noxious WEEDS, §§ 623-631. 

29. PanaMA EXPOSITION COMMISSION, §§ 631a—631e. 


ARTICLE 1.— BoAarRD OF CONTROL. 


§ 236. Nomination. Term of office. Confirmation. Salaries. Removal. 
Vacancies. The governor shall, prior to the adjournment of the twelfth 
legislative assembly, nominate and, with the consent of two thirds of the 
members of the senate in executive session, appoint three electors of the state, 
two of whom shall be of the political party having a plurality, and one of 
the political party having the next highest number of members in the legis- 
lative assembly, and no two of whom shall reside at the time of their appoint- 
ment in the same congressional district, after such district shall be defined, 
as members of a board to be known as a “‘ board of control of state insti- 
tutions.’’ Said members shall hold office for a term of two years. Subse- . 
quent appointment shall be made as above provided, except to fill vacancies 
and shall be for a period of two years. The board shall at all times be subject 
to the above limitations and restrictions. No nomination shall be considered 
by the senate until the same shall have been referred to a committee of five, 
not more than three of whom shall belong to the same political party, to be 
appointed by the president of the senate without the formality of a motion, 
which committee shall report to the senate in executive session, which report 
shall be made at any time when called by the senate. The consideration of 
nominations by the senate shall not be had on the same legislative day the 
nominations are referred. The chairman of the board for each biennial period 
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shall be the member whose term first expires and each member thereof shall 
receive a salary of three thousand dollars ($3,000.00) per annum. The gov- 
ernor may remove any member of the board for malfeasance or nonfeasance 
in office or for any cause that renders him ineligible to appointment or inca- 
pable or unfit to discharge the duties of his office, and his removal when so 
made, shall be final. [1911, ch. 62, § 1.] 


In approving this act the governor expressed his confident opinion that the first seo- 
tion violates section 211 of the constitution and part of section 20 thereof by prescribing 
a political test for members of the board. Governor’s message, Laws 1911, p. 104, where 
the governor cited in support of his opinion Attorney-General v. Board, 58 Mich. 213; 
People v. Hurlbut, 24 Mich. 90-92; Evansville v. State, 118 Ind. 426; and Rogers v. Com- 
mon Council, 123 N. Y. 185. But he was also “of the opinion that after such portions 
of the act as are unconstitutional are stricken out, there will still remain a good law 
that can be enforced.” 


§ 237. Oath, bond, examination. Not excused from testifying. Each mem- 
ber of the board shall take the oath, and qualify, as required by section 661, 
and shall devote his whole time to the duties of his office. Before entering 
on the duties of his office, each member shall give an official bond of the sum 
of twenty-five thousand dollars ($25,000.00) conditioned as provided by law, 
signed by sureties, to be approved by the governor as to the sufficiency of 
surety, and by the attorney-general as to form, and when so approved, said 
bond shall be filed in the office of the secretary of state. No member of the 
board of control shall be eligible to any other lucrative office in the state 
during his term of service or for one year thereafter or to any position in 
any state institution during the term of which he was appointed, nor within 
one year after his term shall have expired. The said board of control shall 
be subject to the examination of the state auditing board. The claim that 
any testimony or evidence sought to be elicited or procured on such examina- 
tion may tend to criminate the person giving or producing it, or expose to 
public ignominy, shall not excuse him from testifying or producing evidence, 
documentary or otherwise; but no person shall be prosecuted or subjected 
to penalty or forfeiture for and on account of any matter or thing concern- 
ing which he may testify or produce such evidence, provided that he shall 
not be exempt from prosecution and punishment for perjury committed in 
so testifying. [1911, ch. 62, § 2.] 

§ 238. Offices. Secretary, salary. Supplies. The board shall be provided 
by the proper authorities with suitably furnished offices at the seat of govern- 
ment, and shall employ a competent secretary, who shall receive a salary 
not to exceed two thousand dollars ($2,000.00) per annum, and may also 
hire a stenographer and such other employes as may be necessary to properly 
transact the business within the duties of said board with dispatch. The 
board shall, by the proper authorities, be also furnished with all necessary 
books, blanks, stationery, printing, postage stamps, and such other office 
supplies as are furnished other state officers. It shall present to each legisla- 
tive assembly an itemized account of its expenditures, to the end that the 
legislature, may, for the future, fix the maximum amount of such expendi- 
tures. [1911, ch. 62, § 3.] 

As to the time of making reports to the legislative assembly and the contents of re- 
ports, see sections 95, 97, 98, 633. 

§ 239. Appropriation. There is hereby appropriated from any funds 
in the state treasury not otherwise appropriated the sum of $15,000.00 annually, 
or as much thereof as may be necessary to carry out the provisions of this 
act. [1911, ch. 62, § 4.] 

§ 240. Traveling expenses. Governor’s approval. In addition to the sal- 
aries paid the members of the board and the secretary, or other employes, 
they shall be entitled to the necessary traveling expenses, by the most con- 
venient and practicable route, incurred in going from Bismarck to the dif- 
ferent institutions, or to other places in the state, when on official business. 
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No expenditure for traveling expenses to other states shall be made by the 
board, or by any officer or agent thereof, or by any officer, employe, or agent 
of any state institution under the control of this board, unless the authority 
to make such trip is granted at a meeting of the board of control upon a 
written resolution, adopted by the board, which shall state the purpose 
of such trip and the reason the same is deemed necessary. Said resolution, 
if adopted, shall then be submitted to the governor for his written approval, 
and if he does not approve the same such trip shall not be made at the 
expense of the state. [1911, ch. 62, § 5.] 

§ 241. Itemized statement. Before any expenses of the members of said 
board, any officer, or agent thereof, or before any expenses incurred by others 
under ‘the direction of the board, or the expenses of any officer or any 
employe of any institution under the charge of the board, shall be paid, a 
minutely itemized statement of every item of expenditure shall be presented 
to the proper authority duly verified, which verification shall aver that the 
expense bill is just, accurate and true and is claimed for cash expenditures, 
or cash disbursements, truly and accurately made, or payment thereof shall 
not be made. The expense bills of the members of the board, the secretary 
and its other employes, when so verified, shall be presented to the state 
auditing board for their written audit, before payment is made. The 
salaries and such actual expenses of the board, and the secretary and other 
officers, and the salaries of employes, shall be paid monthly by the state 
treasurer, upon the warrant of the state auditor. [1911, ch. 62, § 6.] 

§ 242. Official seal. The board shall have an official seal, and every com- 
mission, order or other paper executed by the board nfay, under its direction, 
be attested with its seal affixed, by the secretary, or any member of the 
board. [1911, ch. 62, § 7.] 

§ 243. Institutions under control. The board of control shall have full 
power to manage, control and govern, subject only to the limitations con- 
tained in this article, the State Hospital for the Insane, the State Peniten- 
tiary, the North Dakota Blind Asylum, the School for the Deaf and Dumb, the 
School for the Feeble Minded, the State Reform School, the North Dakota 
State Tuberculosis Sanitarium, and such other charitable and reformatory 
and penal institutions as have been or may hereafter be created or established 
according to law. The board of control so appointed and qualified shall, 
within ten days after their appointment, establish an office in the state 
capitol at Bismarck, and shall thereafter have full access to all the state 
institutions mentioned in this section, and to all books, accounts, vouchers, 
supplies and equipments of each of said institutions for the purpose of 
familiarizing themselves with the conditions, needs and requirements thereof ; 
and, subject to the limitations in this article contained, the said board shall 
assume full control of said institutions on the first day of July, a. d. 1913; 
provided, however, that this article shall not apply to the Soldiers’ Home. 
(1913, ch. 55; 1911, ch. 62, § 8.] 

§ 244. Powers. Duties. Annual statement. The board of trustees and 
commissioners now charged with the government of the institutions named 
in section 243 hereof shall after the first day of July, a. d. 1911, have no 
further legal existence, but all trustees now in the office shall continue in 
office until said date. The powers possessed by the boards of trustees with 
reference to the management and control of the state institutions named 
in section eight of this act, shall on the first day of July, a. d. 1911, cease 
to exist in such boards of trustees and shall become vested in the board of 
control; and the said board of control is, on the first day of July, 1911, without 
further process of law, authorized and directed to assume and exercise all 
the powers heretofore vested in or exercised by the several boards of trustees 
with reference to the several institutions of the state herein named. All duties 
imposed on the boards of trustees or any other governing body, by statute, 
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to establish a uniform system of books and accounts for said state institu- 
tions, and to.cause the same to be examined annually by a skilled accountant, 
and to annually require a settlement with the officers of each state institution, 
are transferred from such trustees or other governing bodies to the board of 
control] as far as affecting the institutions herein named. Nothing herein con- 
tained shall limit the general supervisory or examining powers vested in the 
governor by the laws or constitution of the state, or that are vested by the 
governor in any committee appointed by him. 

The board shall prepare annually for publication a statement of the cost 
for the preceding year of maintaining each of said institutions including 
improvements, itemized so far as practicable, and so arranged as to show 
the cost of the various kinds of provisions, supplies and other expenditures, 
separately. [1911, ch. 62, § 9.] 

§ 245. Investigation. Witnesses. Contempt of court. It shall be the 
duty of the said board, or a committee thereof, to visit and inspect at least 
once in six months, the institutions named, and investigate the financial con- 
dition and management of such institutions; and in aid of any investigation 
the board shall have the power to summon and compel the attendance of wit- 
nesses; to examine the same under oath, which any member thereof shall 
have the power to administer; and shall have access to all books, accounts, 
papers and property, material to such investigation, and may order the 
production of any other books or papers material thereto. Witnesses other 
than those in the employ of the state shall be entitled to the same fees as in 
civil eases in the district court. The claim that any testimony or evidence 
sought to be elicited or produced on such examination may tend to criminate 
the person giving or producing it, or expose him to public ignominy, shall 
not excuse him from testifying or producing evidence, documentary or other- 
wise; but no person shall be prosecuted or subjected to any penalty or for- 
feiture for and on account of any matter or thing concerning which he may 
testify or produce such evidence; provided, that he shall not be exempted 
from prosecution and punishment for perjury committed in so testifying, 
and it shall be the duty of the board to cause the testimony so taken to be 
transcribed and filed in the office of the secretary of the board at the seat 
of government within ten days after the same is taken, or as soon thereafter 
as practicable and when so filed the same shall be open for inspection of 
any person. Any person failing or refusing to obey the orders of the board 
issued under the provisions of this section, or to give or produce evidence 
when required, shall be reported by the board to the district court or any 
judge thereof, and shall be dealt with by the court or judge as for contempt 
of court. [1911, ch. 62, § 10.] 

§ 246. Monthly visitation. May appoint a woman. Examine accounts. 
The board, by a committee, or its secretary shall visit the hospital for the 
insane once each month and in making such visits shall examine the accounts 
of the steward and certify their approval on the same page with the monthly 
balance and shall be vested with and exercise the powers and functions now 
granted any visiting committee or board to such hospitals except that the 
discharge of employes for cause shall be left with the superintendent as 
hereinafter provided. If the board deem it prudent, it may appoint a woman, 
whose duty it shall be to visit such hospital, when directed by the board, and 
to report to the board, and who shall be paid three dollars ($3.00) per diem 
and mileage at the rate of five cents per mile, from the funds of the institu- 
tion visited, with proper audit of the bill for such services and expenses by 
the board, in the manner provided for payment of current expenses of insti- 
tutions. [1911, ch. 62, § 11.] 

§ 247. Biennial report. The board shall make its biennial reports to the 
governor of its observations and conclusions respecting each and all of the 
institutions named in section eight of this act, covering the biennial period 
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ending June the thirtieth, preceding the regular session of the legislative 
assembly. Said biennial report shall be made not later than October fifteenth 
in the year preceding the meeting of the legislative assembly, and shall also 
contain the reports which the executive officers of the several institutions 
are now or may be by the board required to make, also a statement of visita- 
tions to the several institutions, when and by whom made. [1911, ch. 62, § 12.] 

As to the time of making the biennial reports and as to the contents thereof, see sec- 

tions 95, 97, 98, 633. 

§ 248. Books and accounts. It shall keep at its office a proper and com- 
plete system of books and accounts with each institution, which shall show 
every expenditure authorized and made thereat, and said book,shall exhibit 
an account of each extraordinary or special appropriation made by the 
legislature, with each item of expenditure thereof. [1911, ch. 62, § 13.] 

§ 249. Uniform system of records and accounts. Expert help. It shall 
prescribe the forms of records and the kind of accounts to be made and 
kept by the institutions heretofore specified. In providing for the books of 
accounts the said board shall establish as uniform a system as possible, 
compelling similar institutions to keep similar books in the financial opera- 
tions of such institutions; and the board shall institute and require the 
keeping of a perfected system of accounts, and requisitions showing the pur- 
chase, storing and consumption of supplies for subsistence, construction or 
other purposes. The board shall, within six months after the passage of 
this article, determine the kinds and qualities of provisions and supplies for 
the several institutions subject to its charge. [1911, ch. 62, § 14.] 

§ 250. Biennial estimates of special appropriation. It shall prepare for 
the use of the legislature, biennial estimates of appropriations necessary and 
proper to be made for the support of the said several institutions, and for 
the extraordinary and special expenditures for buildings, betterments or other 
improvements. [1911, ch. 62, § 15.] 

§ 251. Suggestions for legislation. The board shall incorporate in its bien- 
nial report required by section twelve of this article, suggestions to the legis- 
lature, respecting legislation for the benefit of the several institutions, or 
for the dependent, defective or criminal classes of the state. The board and 
its secretary shall on request, attend the meetings of legislative committees 
to which such questions may be submitted for consideration, and furnish 
such committees such information in regard to its doings and the conduct 
of such institutions as may be demanded. [1911, ch. 62, § 16.] 

§ 252. Plans and specifications. Limited to amount of appropriation. 
Penalty. It shall prepare plans for all betterments, improvements or build- 
ings costing more than one thousand dollars ($1,000.00) for which it may 
recommend an appropriation. But when an appropriation for any amount has 
been made, there shall be no expenditure thereof until the board has secured 
suitable plans and specifications prepared by a competent architect, and 
accompanied by a detailed statement of the amount, quality and description 
of all the material and labor required for the completion of said structure; 
and no plan or plans shall be adopted, and no betterments, improvements or 
buildings constructed, that contemplate the expenditure of more money 
for completion than the amount appropriated by the legislature therefor, 
unless exempted from the provisions of this section by the act making such 
appropriation. In no event shall the board direct or permit an expenditure 
for any purpose in excess of the amount appropriated by law, or contem- 
plated by the statute, and the members of said board, its officers and agents, 
are not subject to the provisions of sections 9101, 9102, 9103 and 9104, Revised 
Codes of 1905, but any violation of the provisions of either of the said 
sections of the code above named by any member of said board, its officers 
or agents, shall be deemed a misdemeanor and on conviction the offender 
shall be fined in any sum not less than two hundred dollars ($200.00) nor 
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more than five thousand dollars ($5,000.00) in the discretion of the court, 
or imprisoned in the county jail not exceeding one year, or by both such fine 
and imprisonment. [1911, ch. 62, § 17.] 
R. C. 1905, §§ 9101, 9102, 9103, 9104, referred to in this section, are, respectively, 
sections 9827, 9828, 9829, 9830 in this compilation. 

§ 253. Report to governor. It shall investigate and report to the governor 
any abuses or wrongs alleged to exist in the state institutions referred to in 
this article. [1911, ch. 62, § 18.] 

§ 254. What to inspect. The board or any member thereof at the stated 
visits to any of the institutions under its control shall inspect every part 
of each institution, and all the places, buildings and grounds belonging 
thereto, or used in connection therewith. They shall make an examination of 
the general and special dietary, the stores, and methods of supply; as far as 
circumstances may permit, they shall see every inmate of the charitable 
institutions, especially those admitted since the preceding visit, and shall 
give such as may require it, suitable ‘opportunity to converse with the mem- 
bers of the board apart from the officers and attendants. They shall, if 
deemed necessary, examine under oath the officers and attendants, guards and 
other employes, and make such inquiries as will determine their fitness for 
their respective duties. [1911], ch. 62, § 19.] 

§ 255. Recommendations. Quarterly conferences. The board shall, during 
the first six months after its creation, meet in conference as often as it may 
determine, the superintendents, wardens and other executive officers of each 
of the said institutions, or as many thereof as it deems practicable, and con- 
sider in detail all questions of management and the methods to be adopted 
to secure the economical management of the several institutions, as it may 
deem necessary or advisable, and the board is vested with power to enforce 
such recommendations and directions. After six months from the creation 
of the board, a consultation and conference of the superintendents, wardens 
and chief executive officers shall be held quarterly with the board at its 
office in Bismarck at a time to be designated by the board, at which meeting 
all matters concerning the government and management of the institutions 
shall be considered and discussed, and the chairman of the board of control 
shall preside at such meetings, and full minutes thereof shall be preserved 
by ra oo of such board, who shall be secretary of said meeting. [191], 
ch. 62, § 20.] 

§ 256. Record. Transfer. Managing officer. The board shall keep in its 
office accessible only to the members, secretary and proper clerks, except by 
the consent of the board, or on the order of a judge or court of record, a 
record showing the residence, sex, age, nativity, occupation, religion, civil 
condition and date of entrance or commitment of every person, patient, 
Inmate, or convict in the several institutions governed by the board, the date 
of discharge of every such person from the institution, and whether such dis- 
charge was final, and the condition of the person at the time he left the 
institution. The record shall also indicate if a person is transferred from one 
institution to another, and to what institution; and if dead, the date and 
cause of death. This information shall be furnished to the board by the 
several institutions, and such other obtainable facts as the board may from 
time to time require. It is the duty of a managing officer of each institution, 
who shall be appointed by the board, within ten days after the commitment 
or entrance of a person, patient, inmate or convict to the institution, to 
cause a true copy of his entrance record to be made and forwarded to the 
office of the board of control. When a patient or inmate leaves, or is dis- 
charged, transferred, or dies in any institution, the superintendent or person 
in charge shall, within ten days thereafter, send such information to the 
office of the board, all of which information shall be furnished on forms 
which the board may prescribe. [1911], ch. 62, § 21.] 
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§ 257. State architect. The board may, if deemed advisable and expedient 
for the best interest of the state, employ an architect who shall be skilled 
in the most improved methods of sanitation, and competent to prepare plans, 
specifications, estimates and details for the buildings, betterments, and every 
item or equipment which may be necessary in any of the institutions, whose 
duty shall be to perform the work usually done by architects in preparing 
plans and specifications. Said architect shall also perform such other labor 
as may be designated by the board, and shall receive a compensation to be 
by the board fixed, which, including expenses, shall in no event exceed one 
thousand five hundred dollars ($1,500.00) per annum. In cases of sufficient 
magnitude, the board may secure the advice of a consulting architect, or 
secure additional skilled assistant before the adoption of the plans of the 
state architect, but the expense thereof shall not exceed five hundred dollars 
($500.00) in any one year. [1911, ch. 62, § 22.] 

§ 258. Institution officers. Term of office. Removal. Qualifications. It 
shall be the duty of the board to appoint a superintendent, warden, or other 
chief executive officer of each institution under the control of the board. 
The tenure of office of said officers shall be two years from the date of their 
appointment, and the superintendent, warden, or other chief executive officer 
now in charge of the several institutions placed under the control of this 
board and who is now holding under an election, appointment or contract 
for a definite term except the local treasurers, shall continue in office until 
the expiration of such term or contract, all other offices shall be filled by 
appointment by said board. The superintendent, warden or other chief execu- 
tive officer of any of the institutions named, may be removed by the board 
for misconduct, neglect of duty, incompetency or other proper cause, showing 
his inability or refusal to properly perform the duties of his office, but such 
removal shall be had only after an opportunity is given such person to be 
heard before such board upon preferred written charges, but the removal, 
when made, shall be final. The officers of the several institutions shall have, 
the qualifications and perform the duties now imposed and required by them 
by the statute, except as the same are modified or abrogated in this article. 
In ease there is an alleged or seeming conflict between the powers of the 
superintendents or other executive officers and the board of control, the 
coe of such question by the board shall be final. [1911, ch. 62, 

§ 259. Power to investigate question of insanity. The board shall have the 
power to investigate the question of insanity and condition of any person com- 
mitted to any state hospital, and shall discharge any person so committed 
or restrained, if, in its opinion, such person is not insane, or can be cared for 
after such discharge without danger to others, and with benefit to the 
patient, but in determining whether such patient shall be discharged, the 
recommendation of the superintendent of such hospital shall be secured. The 
granting of this power to the board to serve as a commission for the determi- 
nation of the insanity of a person is merely permissive, and does not repeal 
or alter any statute respecting the discharge or commitment of inmates to 
state hospitals. [1911, ch. 62, § 24.] 

§ 260. Collection of information. Bulletins. Forms. The board shall 
gather and present information embodying the experience of charitable, 
reformatory and penal institutions, in this and other countries, regarding the 
best and most successful methods of caring for the insane, delinquent and 
criminal classes. And it shall encourage and urge the scientific investigation 
of the treatment of insanity and epilepsy by the medical staff of the insane 
hospital, and the institution for the feeble minded, and shall publish, from 
time to time, bulletins, and reports of the scientific and clinical work now done 
in said institutions or which it may require to be done therein. It shall 
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also provide for the several institutions the forms for statistical returns to 
be made by them in their annual and other reports. [1911, ch. 62, § 25.] 
_§ 261. Insane patients, residence unknown. Whenever the county authori- 
ties shall send to a hospital for the insane a patient whose residence is in 
another state or foreign country, or whose residence is unknown, and whose 
maintenance is charged to the state, such county authorities shall notify the 
state board of control, which shall immediately inquire as to the residence 
of such person and the propriety of his retention in the state hospital. If 
the residence of said person is found to be in another state or foreign country, 
the board shall see that he is sent to his residence. No patient to be main- 
tained at state expense shall be retained permanently at the state hospital 
Hh - formal order of the board of control. [1913, ch. 186; 1911, ch. 
' § 262. Questionable commitment. The superintendents for the hospital for 
the insane and the institution for the feeble minded are required to imme- 
diately notify the board if there is any question as to the propriety of the 
commitment or detention of any person received at such institution, and said 
board, upon such notification, shall inquire into the matter presented, and 
or oe action as may be deemed proper in the premises. [1911, ch. 62, 
7. 

§ 263. Protection against fire. Means of escape. It shall be the duty of 
the board to compel the superintendent, warden or other chief executive 
officer of each of the institutions under the control of the board, to provide 
at'each institution, adequate and ready means of protection against fire, and 
to construct proper means of escape for the inmates and attendants where 
the same are not already constructed, and to establish and enforce rigid rules 
and regulations, by which ‘tthe danger of fire shall be minimized, and prevent 
as far as possible, injury to the persons of inmates, and loss or destruction, 
by any cause, of the property of the state. [1911, ch. ‘62, § 28.] 

§ 264. Official bonds. It shall be the duty of the board of control to require 
its secretary and each officer'and employe of said board and of every institu- 
tion under its control, who may be charged with the custody or control of any 
money or property belonging to the state, and who is not now required by the 
statute to give bond, to give an official bond, properly conditioned. and signed 
by sufficient sureties, in a sum to ‘be fixed by the board, which bond shall be 
ae by the board, and filed in the office of the secretary of state. [1911, 
ch. 62, § 29.] 

§ 265. Inventory of stocks and supplies. The board shall require within 
thirty days after its organization and on July 1st and January Ist, ‘of each 
year thereafter, the chief executive officer of each institution under its charge 
to make a complete, minute and accurate inventory of the stock and supplies 
on hand, the amount and value thereof, which inventory shall be under the 
following heads: live stock, produce of the farm on hand, carriages and 
vehicles, agricultural implements, machinery, mechanical fixtures, real estate, 
beds and bedding in inmates department, other furniture in inmates depart- 
ment, personal property of the state in superintendent’s department, ready 
made clothing, dry goods, provisions and groceries, drugs and medicines, fuel, 
library and all other property under such other heads as the board may deem 
proper. A like inventory shall be submitted by the proper officer of each 
institution to the board when the semi-annual report of said officer is sub- 
mitted to the board. [1911, ch. 62, § 30.] 

§ 266. Gifts or gratuities. Penalties. No member of the board of control, 
or officer, agent or employe thereof, and no superintendent, officer, manager 
or employe of any of the institutions under the charge and control of said 
board shall directly or indirectly, for himself or any other person or for 
any institution under the charge of said board, receive or accept any gift 
or gratuity from any person or persons, firm or corporation, who are dealers 
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in goods, merchandise ‘or supplies which may be used in any of said institu- 
tions, or from any employe, servant or agent of such person or persons, firm 
or corporation. Any person violating the provisions of this section shall be 
deemed guilty of a misdemeanor and upon conviction be punished as provided 
in section 9103, Revised Codes, 1905, and such violation shall be cause for 
his removal from office. [1911, ch. 62, § 31.] 

R..C. 1905, § 9103 is section 9829 herein. 


§ 267. Contents of biennial report, daily record. The board shall publish 
in its biennial report to the legislature the name and salary of every employe 
of said board, the name and salary of each officer and employe in the several 
institutions subject to its control. It shall be the further duty of the board to 
require the proper officer of each institution to keep in a book prepared 
for the purpose, a daily record, to be made each day, of the time and number 
of hours of service of each employe, and the monthly pay roll shall be made 
from such time book, and shall be in accord therewith. When an appropri- 
ation is based on the number of inmates in or persons at institution, the 
board shall require a daily record to be kept of the persons actually residing 
at and domiciled in such institutions. [1911, ch. 62, § 32.] 

§ 268. Political influence or contribution prohibited. Any member or officer 
of the board of control, or any officer or employe of a state institution subject 
to this board who, by solicitation or otherwise, exerts his influence directly 
or indirectly, to induce other officers or employes of the state to adopt his 
political views, or to favor any particular person or candidate for office, or 
who shall in any manner contribute money or other thing of value to any 
person for election purposes, shall be removed from his office or position by 
the proper authorities. [1911, ch. 62, § 33.] 

§ 269. Assistants, discharged. The superintendent, warden, or other chief 
executive officer of the several institutions, shall appoint all assistants, guards 
and employes required in the management of the institution, the number of 
whom shall be determined by the board. It is hereby declared a misde- 
meanor for the members of the board, or any officer thereof, to exert any 
influence, by solicitation or otherwise, on the managing officer of an insti- 
tution in the selection of any employe or assistant. The said chief executive 
officer may at his pleasure discharge any person employed, but shall keep 
in the record of employes the date of such discharge, and shall place opposite 
his name the reason therefor. [1911, ch. 62, § 34.] 

§ 270. Institutions, salaries. The board shall, prior to July 1st, 1911, and 
annually thereafter, fix, with the written approval of the governor, the annual 
or monthly salaries of all the officers and employes in the several institutions, 
except such as are fixed by the legislative assembly. The board shall classify 
the officers and employes into grades and the salaries and wages to be paid 
in each grade shall be uniform in similar institutions in this state. The 
schedule of wages so fixed shall become operative on July Ist of each year. 
Provided, however, that the salaries of officers and employes of said state 
institutions, except the local treasurers thereof, who are now holding for a 
definite term, and a salary fixed by law or by contract according to law, shall 
remain the same until the expiration of such term. The salaries and wages 
shall be included in the monthly estimates as hereinafter provided, and paid 
in the same manner as other expenses of the several institutions. Officers 
shall be entitled to the necessary food supplies for their families, and shall 
receive such allowance from the supplies of the institution, but shall not be 
entitled to delicacies when not in season. The word ‘‘ family ’’ shall be 
construed to mean only the wife and minor children of an officer. [1913, 
ch. 57; 1911, ch. 62, § 35.] 

§ 271. Local treasurer abolished. The treasurers of the institutions placed 
under the management of the board of control will be relieved of their duties, 
and all such offices will be abolished on July first, 1911. Such local treasurers 
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shall account to the proper authorities, for all moneys, books, records, 
vouchers or other evidence of property belonging to his office, and in his 
possession. It shall be the duty of the state treasurer to receive all moneys 
and evidence of indebtedness in the hands of said treasurer, and a failure 
on the part of any such local treasurer to properly account to the state treas- 
urer on July first, 1911, without further process of law, shall be by the said 
state treasurer immediately reported to the attorney-general for such action 
as may be proper in the premises. [1911, ch. 62, § 36.] 

§ 272. Moneys remitted to state treasurer. All moneys belonging to the 
state, derived from any source at any of the institutions under the control of 
this board, accounted for and remitted to the state treasurer on the first 
day of each month, and all funds for necessary expenditures of such insti- 
oe a7. be drawn from the state treasury as provided by this act. [1911, 
eh. 62, § 37.] 

§ 273. Triplicate estimates; revisions; purchase of supplies. The superin- 
tendent, warden or other chief executive officers, as may be designated by the 
board of control, shall, on or before the fifteenth day of February, May, 
August and November, cause to be prepared triplicate estimates in minute 
detail, including estimates, cost of each item, of all the expenditures required 
for the institution for the ensuing quarterly period beginning on the first 
day of January, April, July and October. Such estimates shall also include a 
statement of the source and amount of all the revenues received by the said 
institution and accounted for to the state treasurer on the first day of each 
month. Two of the said triplicate estimates shall be sent to the officer of 
the board and the third shall be kept by the superintendent, warden or other 
chief executive officer. The board may revise the estimates for supplies of 
other expenditures, either as to quantity, quality or the estimated cost 
thereof, and shall certify that it has carefully examined the same and that 
the articles contained in such estimate as approved or revised by it are ac- 
tually required for the use of said institution. The board shall thereupon 
advertise for bids for such supplies, requiring samples in every possible case, 
and such supplies purchased shall in all cases be at least equal in value to 
the sample submitted by the successful bidder. Where samples are submitted 
and bids are the same the firm in the state so bidding shall have the prefer- 
ence. This provision, however, shall not apply to the purchase of fibre for 
the twine plant but the board of control and the warden shall jointly purchase 
such necessary fibre in the manner thought to be the most economical to 
and for the best interests of the state. When the estimates have been so 
certified and revised and bids for the supplies enumerated and described 
therein have been received and contracts for furnishing the supplies have 
been let a copy of such revised estimates and the contract for furnishing 
the supplies enumerated and described in such revised estimates duly certified 
shall be sent to the institution and another copy retained by the board. The 
certified copy sent to the institution shall be sufficient authority to the 
management of the institution to purchase the supplies enumerated in said 
estimates at prices not to exceed those named in the contract and not other- 
wise. Said supplies shall be so purchased as to permit at least thirty days’ 
time to pay therefor, and the steward, clerk or other officer of the institution 
designated by the board shall require itemized bills to be rendered by the 
person who furnished supplies, in duplicate, for all purchases whether made 
upon contract or otherwise, which shall be in the following form: 

The State of North Dakota, on account of............ ccc ccc e cece eee eees 

(Date.) 


(Here insert an itemized account of goods or property purchased.) 
THE SUACC Ol o5-00Ge kore kee a ee wae eb a ae we aaa ) 
COMNCY OL, 24a oe Gai cai aalee ae ee awe had CNS e a emee eae mee es ) 
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Dy Sadosieananie cee oui eae , on oath say that the foregoing bill of 
account is correct and just, and wholly unpaid; that the exact consideration 
therein charged for was received by the said institution; that neither the 
same nor any part thereof have since been commuted; that neither bonus, 
commission or discount, nor any other consideration, directly or indirectly, 
has been given or stipulated within my knowledge or belief, because of the 
purchase thereof, as herein set forth, or for any other reason. 

ae eg ne by the person having personal knowledge of the facts herein 
set forth. 


’ Sworn to and subscribed before me this ............ CGY Of .ciccsecoas : 

I hereby certify that the above account is correct and that the articles 
therein charged have been received in good order by the .............-00+- 
institution. 


Steward, Clerk or other designated officer. 

It shall be endorsed as follows: 

INO: at vara eA wiouies, Raat e aie: Institution, $iea6 ¢os5ades seer 

Passed upon by the Board of Control on the .......... day of .......0.- 
and ordered paid. [1913, ch. 57; 1911, ch. 62, § 38.] 

§ 274. Monthly statement. Affidavit. The steward, clerk or other officer, 
who may be designated by the board, shall prepare a monthly statement 
showing purchases and expenditures of every kind for the preceding month, 
which shall be signed by such officer, approved by the chief executive officer 
of the institution, and filed with the board on a day certain to be fixed by 
said board. Attached thereto shall be the affidavit of such steward, clerk or 
officer, as the case may be, stating that the goods and other articles therein 
specified were purchased and received by him or under his direction at the 
Institution, and were purchased at a fair, cash market price, on credit not 
exceeding thirty days, and that neither he nor any person in his behalf had 
any pecuniary or other interest in the purchases made, or received any 
pecuniary or other benefit therefrom, directly or indirectly, by commission, 
percentage, deductions, or in any other manner whatever, and that the 
articles contained in such bill conformed in all respects to the invoiced goods 
received and ordered by him, or the samples from which the goods were 
purchased, both in quality and quantity. If any invoice or statement, or 
any part thereof, is found objectionable, the board shall endorse its dis- 
approval thereon, with its reasons therefor, and return it to the manage- 
ment of the institution, and when the matter complained of is corrected, 
said statement and invoice shall be returned to the board. [1911, ch. 62, § 39.] 

§ 275. Payroll. Triplicate abstract. State treasurer. When the monthly 
statement is so made, provided and verified, it shall be forwarded to the 
board of control, together with the original invoices of the purchases and a 
complete and itemized statement of every expense of said institution, in- 
cluding the receipted payroll, for the examination and audit of the board, 
which board shall fix the regular time for the auditing of the accounts of the 
institution for the preceding month. The monthly payroll of each institu- 
tion shall show the names of each officer and employe when first employed, 
the monthly pay, time paid for, the amount of pay, and any deductions for 
the careless loss or destruction of property. This requirement shall be ob- 
served in all cases, and in no event shall a substitute be permitted to receive 
compensation in the name of the employe for whom he is acting. When the 
said accounts are audited, the secretary of the board of control shall, under 
the seal of the board, prepare in triplicate, an abstract showing the name, 
residence and amount due each claimant, and the institution and the fund 
thereof on account of which the payment is made. He shall deliver one 
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copy thereof to the state auditor, another to the state treasurer and the third 
shall be retained in the office of the board. Upon such certificate the state 
auditor shall, if the institution named has sufficient funds, issue his warrant 
upon the state treasurer for the gross amount as shown by such certified 
abstract. The state auditor, upon being furnished by the board with a cer- 
tified copy of such abstract as herein provided, shall send checks on the 
state treasurer to the several persons for the amounts of their respective 
claims, as certified by the board of control. The state treasurer shall preserve 
in his books a record of each check and remittance in the proper manner, 
showing the date of the issuance of each check, the name of the person to 
whom it was made payable, and such other data as may be evidence for the 
state, showing the payment of such indebtedness. The payroll of each 
institution can be paid by a single check, sent to the steward, clerk or other 
officer designated by the board of control. If the state treasurer shall require 
more clerical help because of this enactment, the state auditing board may 
authorize him to employ an assistant. [1911, ch. 62, § 40.] 

§ 276. Contingent fund. The board of control may permit a contingent 
fund, not to exceed in any institution three thousand dollars ($3,000.00) to 
remain in the hands of the managing officer of such institution, from which 
expenditures may be made in case of actual emergency requiring immediate 
action to prevent loss or danger to the institution or the inmates thereof. 

A full, minute and itemized statement of every expenditure made during 
the month from such fund, shall be submitted by the proper officer of said 
ins tution to the board, under such rules and regulations as may be by 
said board established. If necessary, the board shall make proper requisition 
upon the state auditor for a warrant on the state treasurer to secure the 
said contingent fund for each institution. [1911], ch. 62, § 41.] 

§ 277. Blanks and forms. The board of control shall formulate and 
furnish to each institution, proper blanks and forms for all statements and 
accounts necessary to furnish the information required of such institution. 
[1911, ch. 62, § 42.] 

_ § 278. Duties of institution officers. The stewards of the hospitals for the 
insane, the clerks of the prisons and the proper officer of the other insti- 
tutions who shall be designated by the board, shall have charge of and be 
accountable for all the supplies and stores of such institutions and shall 
be charged therewith at their invoice value, and shall in conjunction with 
the chief executive officer of each institution make or direct all purchases for 
such institution as may be ordered by the board, under the estimates as here- 
inbefore provided. Such officer shall issue all the stores upon requisition 
approved by the superintendent or other officer designated by the board 
which shall be his voucher therefor. He shall present monthly to the board 
of control an abstract of all expenditures, together with the accounts and 
payrolls for the preceding month, and shall examine and register all goods 
delivered, according to their amount and quality, and if found to correspond 
with the samples, and in good order, and correct in charge, he shall certify 
the bills as herein provided. He shall quarterly take an account of the sub- 
sistence, supplies and stock in his possession and under his control, and 
transmit a copy of such invoice, duly verified to the board, and at the close of 
the biennial period he shall make a consolidated report of all purchases, 
and all other transactions of his department, to the state board. If it shall 
appear that there is any shortage in the stores of the institution, the board 
shall appoint a committee from its number to investigate the cause thereof, 
and if it shall appear that the said shortage resulted from unavoidable loss, 
without the negligence of such steward, clerk or other designated officer, 
then such officer shall be credited therewith; otherwise he shall be charged 
with the amount thereof, and shall be required to pay the same into the state 
treasury within sixty days after the determination of the loss, if default 
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shall be made in said payment, he shall forfeit his office, and suit shall be 
instituted upon his official bond to recover same. [1911, ch. 62, § 43. ] 

§ 279. Rules. Additional duties. The board of control is authorized to 
make its own rules for the proper execution of its powers, and may require 
the performance of additional duties by the officers of the several institutions, 
so as to fully enforce the requirements, intents and purposes of this enact- 
ment, and particularly so much thereof as relates to the making of the esti- 
mates, and furnishing proper proofs of the expenditures or use of all stocks 
of subsistence and supplies. [1911, ch. 62, § 44.] a 

§ 280. Contracts. Contracts may be entered into under the direction of 
the board of control by the proper officers of one or more of the institutions 
for staples and other articles of supplies, as may be found feasible by the 
board for the institutions to purchase in bulk for use of consumption for 
periods longer than thirty days. Such contracts shall not, however, be made 
except in conformity with the provisions of this article relating to estimates. 
If thought advisable, such contracts may be executed by the representatives 
of one institution, who may be designated by the board to act for other 
institutions. [1911, ch. 62, § 45.] 

§ 281. Purchase of supplies. It shall be the duty of the board to make 
specific rules and regulations respecting the manner in which supplies shall 
be purchased and contracts made for the several institutions, so as to insure 
the competition and publicity necessary to secure the economical management 
of each institution. Jobbers or others desirous of selling supplies to an insti- 
tution, shall by filing with the chief executive officer of such institution, or 
with the secretary of the board, a memorandum showing their address and 
business, be afforded an opportunity to compete for the furnishing of the 
supplies under such limitations and rules as the board may prescribe. In 
purchasing all supplies, local dealers shall have the preference, when such can 
be given without loss to the state. When samples are furnished the same 
shall be properly marked and preserved for six months after purchase of such 
merchandise. [1911], ch. 62, § 46.] 

§ 282. Letting of contracts, labor of inmates utilized. Contracts for the 
erection, repairs or improvements of buildings, grounds or properties of the 
institutions under charge of this board, and for which appropriations have 
been or may be made by the legislature, must be let for the whole or for any 
part of the work to be performed, by the chief executive officer of the insti- 
tutions, subject, however, to the same rules and regulations as herein provided 
for the furnishing of estimates by said institution to, and the approval and 
revision thereof, by the board of control. If the cost of the erection or better- 
ment is not in excess of one thousand dollars ($1,000.00) the board may permit 
the management of the institution to construct the same by day’s labor, without 
contracting the work. All plans or specifications for said erection, repairs and 
improvements, shall be prepared by the architect of the board, under the 
board’s direction. The board shall determine to what extent and to what 
length of time, and by what means advertisements are to be inserted in news- 
papers for proposals for said erection, repairs or improvements. All contracts 
shall be awarded by the management of the institution to the lowest responsi- 
ble bidder, subject to the provisions of this article, and the approval of the 
board, prior to the execution of the contract. The management of the insti- 
tution has the right to reject any and all bids and to readvertise, upon the 
approval of the board. A preliminary deposit of money or certified check 
upon a solvent bank in such amount as the board may prescribe, shall be 
required as an evidence of good faith, upon all proposals for the construction 
of said buildings, repairs and improvements, which deposit or certified check 
shall be held by the management of the institution under the direction of 
the board. The provision of this section which requires all work to be let 
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at the penitentiary, but the board shall establish such rules, and enforce the 
provisions of this act so that the construction work at the penitentiary shall 
be performed in a manner agreeable thereto, with the strictest accountability 
exacted in the consumption of all supplies for construction purposes, and 
in the expenditure of the public moneys on proper representations the board 
is authorized to so construct the erections, betterments and improvements at 
other penal and charitable institutions, that the work of inmates may be 
utilized, if it is found to be advantageous to the state, and a substantial 
saving made, but the attempt to use such labor shall not permit a substantial 
departure from the requirements of this section; and in no case shall any 
expenditure be made except on estimates submitted to and approved by the 
board, as provided herein. No payment shall be authorized for construction 
purposes until satisfactory proof has been furnished to the board of control, 
by the proper officer or supervising architect, that the contract has been 
complied with by the parties; and all payments shall be made in a manner 
similar to that in which the current expenses of the several institutions are 
paid. geen ch. 62, § 47.] 


. Ly ae under statute requiring public contract to be awarded to lowest bidder. 26 
-R.A. 707. 


§ 283. Building commission abolished. The said board shall succeed to and 
be vested with all the powers of any building commission and all duties 
thereof will be performed by said board, and all legislation affecting the 
powers, duties or obligations of any building commission shall, so far as 
applicable apply with equal force to the said board of control. All outstanding 
obligations of any such commission shall be executed and performed by the 
board of control, but this shall not prevent said board from selecting all its 
agents or employes in the work of construction, which shall be executed in a 
Teo to and pursuant to the provisions of this article. (1911, 
ch. 62, § 48. | 

§ 283a. Repealed. Existing laws relating to the institutions referred to in 
this article, which are not inconsistent with the provisions of this article, 
shall remain in force, and all acts or parts of acts in conflict with, or incon- 
sistent with this article, are hereby repealed. [1911, ch. 62, § 49.] 


ARTICLE 2.— BoArD OF UNIVERSITY AND SCHOOL LANDS. 


§ 284. Board, how constituted. The governor, secretary of state, state 
auditor, attorney-general and superintendent of public instruction shall con- 
stitute the board of university and school lands. The governor shall be 
president; the secretary of state, vice-president and the superintendent of 
public instruction, secretary thereof. In the absence of the superintendent 
of public instruction at any meeting of the board the deputy superintendent of 
public instruction shall act as secretary, but shall not be entitled to a vote. 
Such board, when acting as such, must act personally; no member can be 
represented on such board by any assistant or clerk. [R. C. 1905, § 152; 1893, 
ch. 118, § 2; R. C. 1895, § 169.] 


Boards do not have charge of lands granted the state as a permanent military camp, 


such lands being under the control of the governor. In re Opinion of Judges, 13 S. D. 
191, 85 N. W. 86. 


§ 285. Board, powers of. Subject to the provisions of article 9 of the 
constitution and the provisions of this article, such board shall have the full 
control of the selecting, appraisement, rental, sale, disposal and management 
of all school and public lands of the state, including the real property donated 
’ to the territory of Dakota under the provisions of chapter 104 of the laws of 
1883, except such as has been sold, and the investment of the permanent 
funds derived from the sale thereof, or from any other source, and shall 
have power to appoint a competent person to act as the general agent of the 
board in the performance of all its duties pertaining to the selection, sale, 
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leasing or contracting in any manner allowed by law, and the general control 
and management of all matters relating to the care and disposition of the 
public lands of the state, all of whose official acts shall be subject to the 
approval and supervision of the board. The title of such agent shall be *' com- 
missioner of university and school lands,’’ and before entering upon his duties 
as such he shall take the oath prescribed for civil officers and give a bond in 
the penal sum of ten thousand dollars, with not less than two sureties, to be 
approved by the board, and recorded in the office of the secretary of state and 
filed, when recorded, in the office of the state treasurer. [R. C. 1905, § 153; 
1893, ch. 118, § 3; R. C. 1899, § 170.] 


Certain described school lands of the state in Mercer county were “ withdrawn from 
sale or rent” in Laws 1907, ch. 131. And certain lands in Dunn county in Laws 1911, 
ch. 143. 

Board of university and school lands has general and full powers in sale of school lands, 
except as otherwise limited by constitutional and statutory enactment. Fuller v. Uni- 
versity & School Lands, 21 N. D. 212, 129 N. W. 1029. 


§ 286. Meetings of board. Such board shall meet at the office of the com- 
missioner on the last Thursday of each month, at ten o’clock in the forenoon. 
Special meetings of the board may be held at any time at the written call 
of the president or any two members of the board. Any three members of 
the board shall constitute a quorum. [R. C. 1905, § 154; 1893, ch. 118, § 4; 
R. C. 1899, § 171.] 

§ 287. Board invests funds. Compensation of board. Conditions of loans. 
Said board shall have power, and it is made its duty from time to time to 
invest any money belonging to the permanent funds of the common schools, 
university, school of mines, reform school, agricultural college and the school 
for the deaf and dumb, normal schools and other permanent funds derived 
from the sale of public lands or from any other source, in bonds of school 
corporations or of counties, or of townships, or of municipalities within the 
state, bonds issued for the construction of drains under the authority of law 
within the state, bonds of the United States, bonds of the state of North 
Dakota, bonds of other states; provided, such states have never repudiated 
any of their indebtedness, or in first mortgages on farm lands in this state, 
not exceeding in amount one-third of the actual value of any subdivision on 
which the same may be loaned, such value to be determined by the board of 
appraisal of school lands; provided, at least one-third of the whole amount 
of the several permanent funds aforesaid, as computed by the commissioner 
of university and school lands at the end of each fiscal year, shall be invested 
in first mortgages on cultivated farm lands in this state, if there is a sufficient 
demand for investment in such loans; provided, further that for said services 
as such board of appraisal, the county auditor and county superintendent of 
schools shall receive only their necessary traveling expenses, but that the 
chairman of the board of county commissioners shall be entitled to the same 
mileage and per diem as when serving on the board of county commissioners. 
The first mortgages on farm lands in this state shall be made only in the 
manner following, to wit: 

1. The first mortgage on farm lands and each of them, shall run for a 
period of time not to exceed twelve years, and the funds so invested shall 
bear interest at the rate of five per cent per annum, payable annually to the 
county treasurer of the county in which such lands are located. For the first 
five years payments shall consist only of interest, paid annually and com- 
mencing with the sixth year the interest shall be paid annually as above stated, 
and the borrower shall have his option of paying ten per cent or any multiple 
thereof of the principal at any interest bearing date, and the interest when 
paid shall be covered into and become a part of the interest and income fund. 

2. First mortgage loans shall only be made upon cultivated lands within 
the state and to persons who are actual residents thereof, and in no case on 
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lands of which the appraised value is less than ten dollars per acre, and in 
sums not more than five thousand dollars, to any person, firm or corporation. 

3. Any or all of said mortgages may be satisfied at any time after three 
years from the date when made on payment of the whole amount due thereon ; 
provided, if the loan is sought to be paid off in full previous to the time 
specified for payment in the contract, then the party so paying said loan shall 
pay in addition to the principal and interest then due on said loan the interest 
on the principal for six months in advance of date of such payment. All 
proceedings in regard to investments in first mortgages as provided in this 
chapter shall conform to and be governed by the laws of the state of North 
Dakota in such case made and provided. Said board of university and school 
lands shall not purchase or approve the purchase of any bonds or mortgages 
except at a legal session thereof, nor unless every member of the board is 
notified by the secretary of said board in time to be present at such meeting, 
and notified also that the question of purchasing or acting on a proposition 
for the purchase of certain bonds or mortgages is to be considered at the 
meeting, nor unless a majority of all the members vote in favor of such 
purchase, and the vote on the purchase of every bond and mortgage shall be 
taken by the yeas and nays and shall be duly recorded in the books of the 
board. [1909, ch. 106, § 1; 1907, ch. 228; 1907, ch. 224; R. C. 1905, § 155; 
1897, ch. 128: R. C. 1899, § 172.] 

This section and section 288 constitute Laws 1909, ch. 106, which provides in its 
enacting clause that “ section 155 of the political code * * * and all acts or parts 
of acts amendatory thereof, are hereby amended to read as follows.” Prior amend- 
ments of the same section were Laws 1907, chapters 224 and 228. Further amendment of 
the section was vetoed in Laws 1913, ch. 308, because, said the governor, “I do not be- 


lieve that the applicant for a farm loan from the state should be put to the expense of 
two appraisals,” for which the act provided. 


§ 288. Satisfaction of mortgage loans on real estate. The governor and 
superintendent of public instruction, who are respectively the chairman and 
secretary of the board of university and school lands, are hereby empowered 
and required to jointly satisfy real estate mortgages given to the board of 
university and school lands whenever the loans secured by such mortgages 
shall have been fully paid, as attested by the records in the office of the 
state treasurer. [1909, ch. 106, § 2.] 

See note to section 287. 

§ 289. Records to be kept by secretary. The secretary shall enter in a 
suitable book kept for that purpose a full and correct record of all the pro- 
ceedings of said board at each session thereof, which record when approved 
shall be signed by the president or presiding officer of the meeting and the 
secretary. [R. C. 1905, § 156; 1893, ch. 118, § 6; R. C. 1899, § 173.] 

§ 290. Treasurer custodian of funds. All moneys belonging to the per- 
manent funds of the common school and other public institutions derived 
from the sale of any public lands or from any other source shall be paid to 
and held by the state treasurer, and be subject to the order of such board, 
and shall be paid over to the order of the board for investment as provided in 
section 287 of this article, whenever the board requires the same for such 
investment. The state treasurer shall also be the custodian of all bonds, notes, 
mortgages and evidences of debt arising out of the management of the per- 
manent funds derived from the sale of any of the public lands of the state or 
from any other source. [R. C. 1905, § 157; 1893, ch. 118, § 7; R. C. 1899, 
§ 174.] 

§ 291. Duty of state treasurer. It shall be the duty of the state treasurer, 
from time to time as the same becomes due, to collect all moneys due and 
owing on any and all of the securities held by him for investment or for per- 
manent funds, and from time to time, whenever required by the board, to 
make report of the amount of such collections to the board and a duplicate 
of the same to the state auditor. If any such moneys shall remain unpaid for 

76 


Public Boards. POLITICAL CODE. §§ 291-298 


thirty days after the same shall become due and payable, he shail make report 
in detail of all such unpaid amounts to the board, who shall place the matter in 
the hands of the attorney-general for collection whenever they shall deem it 
for the best interests of the state so to do, whose duty it shall be to proceed 
to collect the same by civil action, to be brought and prosecuted in the name 
of the state. [R. C. 1905, § 158; 1893, ch. 118, § 8; R. C. 1899, § 175; 1901, 
ch. 193.] 

§ 292. Mortgage loans foreclosure. Assignments. Mortgage loans made 
under the provisions of this chapter may be foreclosed either by action or 
advertisement, in the same manner and upon the same notice as required in 
other real estate foreclosures. When foreclosure is made by action, said 
action shall be brought and prosecuted in the name of the state; provided, 
that the board of university and school lands may, and it 1s hereby author- 
ized and empowered to assign any or all of said mortgages, whenever in the 
judgment of said board it will be for the best interests of the state so to do; 
provided, however, that said board shall not accept as a consideration for 
said assignment any amount less than the principal and interest due upon 
said mortgage or mortgages. Such assignments when made shall be executed 
by the governor and attested by the secretary of state with the great seal of 
the state of North Dakota attached. [R. C. 1905, § 159; 1893, ch. 118, § 8; 
R. C. 1899, § 175; 1901, ch. 193.] 

§ 283. Manner of investing permanent funds. In the investment of the 
permanent funds under its control such board shall authorize the state auditor 
to draw his warrant on the state treasurer, payable out of the proper fund, 
for the purchase of the bonds or mortgages, which warrant, previous to 
delivery, shall be registered by the state treasurer in a book provided for that 
purpose. [R. C. 1905, § 160; 1893, ch. 118, § 9; R. C. 1899, § 176.] 

§ 294. Incidental expenses of board, how paid. The necessary incidental 
expenses of the board shall be paid out of the state treasury, and upon satis- 
factory vouchers therefor the state auditor shall issue his warrant for the 
same. [R. C. 1905, § 161; 1893, ch. 118, § 10; R. C. 1899, § 177.] 

§ 295. Appropriation for interest. There is hereby annually appropriated 
such sums as shall be found necessary for the expenses of purchase, and pay- 
ment of accrued interest at the time of the purchase, of investment bonds or 
mortgages for the permanent funds under the control of said board, payable 
from the respective fund for which said purchase is made. [R. C. 1905, § 162; 
1893, ch. 118, § 11; R. C. 1899, § 178.] 

§ 296. Term of office of commissioner. The first term of office of the com- 
missioner provided for in this article shall be for three years from the date 
of his appointment and until his successor is appointed and qualified, and 
after the expiration of the first term, all succeeding terms shall be two years, 
and until his successor is appointed and qualified, subject to removal by the 
board. In case of vacancy by death, removal, resignation or any other cause, 
the board shall fill the same by appointment. [R. C. 1905, § 163; 1893, ch. 118, 
§ 12; R. C. 1899, § 179.] : 

§ 297. Salary of commissioner. The commissioner shall receive an annual 
salary of three thousand dollars. [1911, ch. 39; R. C. 1905, § 164; 1893, ch. 118, 
§ 13; 1897, ch. 144; R. C. 1899, § 180; 1905, ch. 127.] 

§ 298. Deputy commissioner. By and with the consent of the board, the 
commissioner may appoint a deputy, who before entering upon any of the 
duties devolving upon him by said appointment shall take and subscribe the 
oath of office required by law and shall execute to the state a bond with one 
or more sureties in the penal sum of five thousand dollars, conditioned for 
the faithful discharge of his duties. [1907, ch. 163; R. C. 1905, § 165; 1893, 
ch. 118, § 14; R. C. 1899, § 181.] 
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ARTICLE 3.— LAND COMMISSIONER. 


§ 299. Duties. The commissioner, under such directions as may be given 
by the board of university and school lands, shall have general charge and 
supervision of all lands belonging to the state, of all lands in which the state 
has an interest or which are held in trust by the state. He shall have the 
custody of all maps, books and papers relating to any of the public lands 
mentioned in this chapter. He shall procure the proper books, maps and plats 
in which to keep a complete record of all lands owned or held in trust by the 
state for schools, public buildings, and for all purposes, and shall keep true 
records of all the sales, leases, permits, patents, deeds and other conveyances 
of such land made by the state, amount of money paid, date of sale and pay- 
ment, description of lands sold or leased, number of acres thereof, name of 
purchaser and designation of the fund that should be credited therewith 
He shall direct all appraisements, sales, leases; shal] execute all contracts of 
sale, leases, permits or other evidences of disposal of lands, subject to approval 
by the board. Upon all contracts, leases or permits issued by the commissioner, 
he shall certify the book and page where the same is recorded. He shall have 
an official seal with a proper device thereon; and the seal of the commissioner 
affixed to any contract of purchase, receipts, or other instruments issued by 
him, duly countersigned by him as approved by the board, according to the 
provisions of this chapter, is prima facie evidence of the due execution 
of such contract or other paper. He shall biennially report to the legis- 
lative assembly, through the board, his work during the preceding term, 
showing the quantity of lands sold or leased, and the amount received 
therefor, the amount of interest moneys received to the credit of the several 
funds, expense of administration of his department, and all such other 
matters relating to his office as shall be necessary. It shall also be the duty 
of the land commissioner to receive and present to the board of university 
and school lands all offers for sale of bonds. He shall also prepare all bonds 
in connection with the investment of the permanent school fund. He shall 
keep such books as may be necessary to register and describe all bonds and 
mortgages purchased or taken by the board of university and school lands 
for the benefit of any of the permanent funds under its control. Such books 
shall be ruled so as to permit the registry of the name and residence of the 
person offering to sell any such bonds or mortgages, the district for which 
such offer is made, a description of the property covered by the mortgage, 
and a full and detailed description of every bond, whether United States, 
state or school district, and the date, number, series, amount and rate of 
interest of each bond, and when the interest and principal, respectively, are 
payable; and such record shall be made of every such bond and mortgage 
before the board shall act upon the question of purchasing the same. He 
shall also keep in suitable books a record showing a detailed quarterly 
statement of the condition of all the permanent funds under control of said 
board, the amount of each fund, how invested, when due, interest paid and 
any other act in any manner connected with the management of such funds, 
and shall biennially report all such investments to the governor, to be laid 
before the legislative assembly. All such records and record books shall at 
all times be open for inspection by the public. [R. C. 1905, § 166; 1893, 


ch. 118, § 15; R. C. 1899, § 182; 1901, ch. 116.] 
As to the biennial report to the legislative assembly, see sections 95, 97, 98, 633. 


ARTICLE 4.—APPRAISEMENT AND SALE OF ScHOoL LANDS. 


§ 300. County board of appraisal. Duties of. The county superintendent 
of schools, the chairman of the board of county commissioners and county 
auditor of each county shall constitute the ‘‘ County Board of Appraisers ’’ 
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of the public lands of the state in and for their county. The county board of 
appraisal in each county shall, upon the request of the board of university 
and school lands, designate on or before such date as it may specify, the 
public lands of the state in their county, that in its judgment can be sold for 
ten dollars an acre or upwards on the terms prescribed in this article, desig- 
nating the tracts separately and giving an approximate estimate of their sell- 
ing value. Thereupon the commissioners shall, if so ordered by the board of 
university and school lands, prepare a list and order an appraisal of such 
lands as shall be designated in such list, and it is made the duty of such 
board of appraisers within ten days after the receipt of such list to examine 
such lands and appraise them at their cash value as nearly as can be deter- 
mined, describing each tract or subdivision in parcels not greater than one 
hundred and sixty acres, more or less, according to the government survey, 
and in smaller subdivisions thereof if so listed by the commissioners, and 
set opposite each described tract or parcel of land the appraised value per 
acre thereof; and when such appraisal is completed, which shall not be later 
than thirty days after the receipt of the order directing it, the county board 
of appraisers, or the members of the same who made such appraisement, shall 
certify to its correctness and make duplicate copies thereof, one of which 
shall be forwarded immediately to the board of university and school lands, 
and the other filed in the office of the county auditor for reference, and in 
addition to the appraisal of such lands the county board of appraisal shall 
furnish such other information regarding the lands as may be required by the 
commissioner in the manner and form prescribed by him. The report of such 
appraisal shall be verified by each of such appraisers and shall disclose any 
interest, real or contingent, that any of such appraisers has in any of the 
lands or improvements so appraised. Any appraiser who wilfully makes any 
false statement in such report, relative to such interest in any of the lands 
sO appraised, or improvements thereon, shall be deemed guilty of a misde- 
meanor. For all services performed under the requirements of this article 
the appraisers shall be paid at the rate of three dollars per day and 
actual traveling expenses, upon vouchers approved by the commissioner of 
university and school lands to be paid by the state treasurer upon warrants 
issued by the state auditor. Provided, that all lands designated for sale and 
not sold within two years after appraisal shall be reappraised before they are 
ae (1911, ch. 261, § 1; R. C. 1905, § 167; 1893, ch. 118, § 16; R. C. 1899, 

183. } 

§ 301. Selecting and certifying lands for sale. The commissioner shall 
from the list of lands so appraised and reported by the county board of 
appraisers select all such tracts as have been appraised at ten dollars per acre 
and upwards, and upon approval of such selections by the board of univer- 
sity and school lands shall make and certify to the county auditors the list of 
lands in their respective counties that are offered for sale, and when trans- 
mitting such list shall designate the day and hour for the sale thereof; pro- 
vided, that such sales shall take place only between the hours of ten o’clock 
a. m. and five o’clock p. m. and to be continued from day to day until all the 
lands advertised for sale shall have been sold or offered for sale, except 
that adjournments may be made for any intervening Sunday or legal holiday. 
[R. C. 1905, § 168; 1893, ch. 118, § 17; R. C. 1899, § 184.] 

§ 302. Notice of sale to be published. The board of university and school 
lands shall cause to be published for a period of sixty days prior to the day 
of sale, in a newspaper in general circulation in the vicinity of the land to 
be sold, and also in a newspaper published at the county seat of the county 
in which the lands are gituated, and also in a newspaper published at the 
seat of government, a notice of such sale, with the list of lands, that are to be 
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offered for sale, properly described, together with the appraised value thereof, 
and the terms and conditions of sale. [1911, ch. 261, § 2; R. C. 1905, § 169; 
1893, ch. 118, § 18; R. C. 1899, § 185; 1905, ch. 161.] 

§ 303. Manner of sale. On the day and hour appointed for such sale, the 
commissioner, or in case he cannot attend, the deputy land commissioner, or 
other person designated and authorized by the board of university and school 
lands, shall proceed to sell or offer for sale at public auction, to the highest 
bidder, at the court house or at the place where the terms of the district 
court are held at the county seat of the county in which the lands are situated, 
the lands so advertised, offering them for sale or selling in the order in which 
they occur in the advertisement for sale. Such lands as shall have not been 
specially subdivided shall be offered in tracts of one-quarter section, and 
those subdivided, in the smallest subdivision thereof. No tract of land shall 
be sold for less than the appraised value and in no case for less than ten 
dollars an acre. [1911, ch. 261, § 3; R. C. 1905, § 170; 1893, ch. 118, § 19; 
R. C. 1899, § 186.] 

§ 304. Terms of sale. Each tract of land shall be sold upon the following 
terms: The purchasers shall pay one-fifth of the price in cash at the time of 
sale, and the remaining four-fifths as follows: One-fifth in five years, one- 
fifth on or before the expiration of ten years; one-fifth on or before the 
expiration of fifteen years, and one-fifth on or before the expiration of twenty 
years, with interest at the rate of not less than six per cent per annum, pay- 
able annually in advance. The highest bidder for any offered tract shall be 
declared the purchaser thereof, and shall immediately pay over to the county 
treasurer the amount of one-fifth of the purchase price as specified in the ; 
terms of sale. In case the purchaser fails to pay the amount so required to be 
paid at the time of such sale, such commissioner or whoever shall be con- 
ducting the sale, shall immediately reoffer the tract, but no bids shall be 
received from such person failing to pay as aforesaid; and the person refus- 
ing or neglecting to make such payment shall forfeit the sum of one hundred 
dollars for each tract purchased by him. [1911, ch. 261, § 4; R. C. 1905, 
§ 171; 1893, ch. 118, § 20; R. C. 1899, § 187.] 

§ 305. Adjournment of sale. No adjournment of the sale can be made 
after its opening, except as provided in section 301 of this article, but, when 
the interests of the state will be subserved thereby, the board of university and 
school lands may, at any time not less than two weeks preceding the dates 
fixed for opening such sale, make an order postponing the same to such date 
as may be fixed in such order, which shall not be more than sixty days, giving 
due notice of the same to the county auditor, who shall publish such notice 
of adjournment and the day fixed for the same, for two successive weeks 
in the same papers in which the notice of sale is published; but the adjourn- 
ment of any sale shall not require continued publication of the list of lands 
beyond the time specified in this article for such publication. [R. C. 1905, 
§ 172; 1898, ch. 118, § 21; R. C. 1899, § 188.] 

§ 306. Withdrawal of lands from sale. The board of university and school 
lands, may, in its discretion, on or before the day of sale, withdraw any or 
all lands that may have been advertised for sale or included in any list to be 
offered in any county, and upon such withdrawal shall notify the auditor of 
such county, specifying the lands included in such notice of withdrawal, who 
shall thereupon strike such lands from the lists in his office, and publie notice 
of withdrawal shall be given at the day of sale before any such lands are 
offered. [R. C. 1905, § 173; 1893, ch. 118, § 22; R. C. 1899, § 189.] 

§ 307. County auditor to act as clerk at sale. Approval of sale. The 
county auditor shall act as clerk of all land sales and leases made in his county, 
and it shall be his duty within five days after such sale or lease shall have 
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been concluded to certify to the board of university and school lands a list of 
lands sold or leased as provided in this article, with the price thereof and 
the name of the purchaser or lessee of such tract, the amount for which the 
lands are sold or leased, the amount of money paid by said purchaser, and 
the amount of principal remaining unpaid, and the board of university and 
school lands shall approve and confirm the sale or lease of every such tract, 
as upon examination of such certified lists and such further information and 
investigation as shall be deemed necessary, shall be found to have been sold 
or leased in accordance with the law and without fraud or collusion. For the 
services imposed by this article the county auditor shall be allowed the sum 
of three dollars per day for each and every day so engaged, to be paid out of 
any appropriation for the expenses of appraisal and sale of public lands. 
[R. C. 1905, § 174; 1893, ch. 118, § 23; R. C. 1899, § 190.] 
Disapproval by board of sale of school lands, and refusal to cause contract of sale to 
be executed, cannot be reviewed by courte. Fuller v. University & S. Lands, 21 N. D. 
213, 129 N. W. 1029. 

§ 308. Notice to purchaser. Execution of contract. Immediately upon 
approval of the sales by the board of university and school lands, the secre- 
tary of such board shall prepare and certify a list of said approved sales to 
the commissioner, who shall without delay execute duplicate contracts in the 
form prescribed by the board, and forward the same to the county auditor 
of the county where the land was sold, whereupon it is made the duty of the 
county auditor to notify each purchaser in writing of the approval of the sale 
to him, and to appear within ten days after the date of such notice and pay. 
the county treasurer the amount of interest on the deferred payments as 
specified in the contract and execute the contracts of sale, and a failure so to 
appear and execute such contract shall act as a forfeiture of the payment made 
by the purchaser at the sale. When the contracts are properly executed by 
the purchaser and the amount of money due thereon shall have been paid 
to the county treasurer the copy marked duplicate shall be delivered to him 
and the original returned to the land commissioner, and each contract so 
returned fully execnted shall have on its face in the place noted for such 
purpose the notation of the date of delivery to the purchaser, and all contracts 
not executed by the purchaser shall be returned to the land commissioner 
with a written statement thereon of the reason for such return. [R. C. 1905, 
§ 175; 1893, ch. 118, § 24; R. C. 1899, § 191.] 


Sale is consummated upon execution of contracts by purchaser and his payment of 
uo moneys and fees required, and delivery of duplicate contract to purchaser. 
uller v. University & S. Lands, 21 N. D. 213, 129 N. W. 1029. 


§ 309. Sales, when void. Any sale made by mistake, or not in accordance 
with law, or obtained by fraud, shall be void, and the contract of purchase 
issued thereon shall be of no effect; but the holder of such contract shall be 
required to surrender the same to the board of university and school lands, 
who shall, except in case of frand on the part of the purchaser, cause the 
money to be refunded to the holder thereof. [R. C. 1905, § 176; 1893, ch. 118, 
§ 25; R. C. 1899, § 192.] 

Disapproval by board, of sale of school lands, and refusal to cause contract of sale to 
be executed, cannot be reviewed by courts. Fuller v. University & S. Lands, 21 N. D. 
216, 129 N. W. 1029. 

§ 310. Surveys to be made when necessary. Whenever it appears to the | 
board of university and school lands necessary in order to ascertain the true 
boundaries of any tracts or portions of lands, or to enable the commissioner 
to describe or dispose of the same in suitable and convenient lots, it may order 
all such necessary surveys to be made and the expenses shall be paid out of the 
state treasury as other incidental expenses of the board of university and 
ie lands are paid. [R. C. 1905, § 177; 1893, ch. 118, § 26; R. C. 1899, 
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§ 311. Subdividing land into small tracts or lots, when to be made. When- 
ever in the opinion of the board of university and school lands the interests 
of the state will be promoted by laying off any portion of the land under its 
control into small parcels or city, town or village lots, the board may order 
such commissioner to cause the same to be done, and have the same appraised 
in the same manner as hereinbefore prescribed. [R. C. 1905, § 178; 1893, 
eh. 118, § 27; R. C. 1899, § 194.] 

§ 812. Sale of lots. New appraisal. All parcels or lots so appraised shall 
be subject to sale in the same manner and upon the same terms and conditions 
and the contract of purchase shall have the same effect, as in the case of 
other lands for which provision is made in this article, and at the prices at 
which the same are severally appraised, until a new appraisal is made, which 
the board of university and school lands may in its discretion order at any 
time, in the manner aforesaid, and with the like effect; but no lots or parcels 
so appraised shall be sold for less than the minimum price of said land, 
established in this article. [R. C. 1905, § 179; 1893, ch. 118, § 28; R. C. 1899, 
§ 195.] 

§ 313. Map to be entered of record. Whenever the commissioner shall 
lay off any tract of land into small parcels or lots, as provided in this article, 
he shall cause a correct map of the same to be entered of record in the county 
where said lands are situated. [R. C. 1905, § 180; 1893, ch. 118, § 29; R. C. 
1899, § 196.] 

§ 314. Contracts of purchase. Rights under. Contracts of purchase, issued 
pursuant to the provisions of law, entitle the purchaser, his heirs or assigns, 
to the possession of the lands therein described, to maintain actions for 
injuries done to the same, or any action or proceeding to recover possession 
thereof, unless such contract has become void by forfeiture; and all contracts 
of purchase in force may be recorded in the same manner that deeds of 
conveyance are authorized to be recorded. [R. C. 1905, § 181; 1893, ch. 118, 
§ 30; R. C. 1899, § 197.] 

§ 315. Assignee of purchasers and buyers of purchasers’ interest. Each 
assignee of a bona fide purchaser of any of the lands mentioned in this article 
is subject to and governed by the provisions of law applicable to the pur- 
chaser of whom he is assignee, and he shall have the same rights in all 
respects as an original purchaser of the same class of lands. The interest 
of a purchaser of any of the lands mentioned in this article that shall 
have been heretofore or may hereafter be levied upon or attached in any 
action brought to recover a debt due from said purchaser of said lands 
and the interest of said purchaser which has heretofore been or may here- 
after be sold under execution and a certificate of sale may have been or 
shall hereafter be issued by the sheriff of the county to the party buying 
at said sale the interest of said purchaser of said lands and after the expi- 
ration of one year from the date of sale, the buyer of the interest of said 
purchaser of said lands may present to the land commissioner of this state 
a certificate of the sheriff of the county in which the land is situated showing 
said sale and the name and address of the person buying thereat and also 
showing that one year has elapsed between the date of sale of said land 


-and the date of making said certificate, also showing that no redemption 


has been made by the purchaser of said land, his assignee or successor in 
interest or anyone in behalf of either and showing that no claim of home- 
stead has been made to said land by anyone. On the filing of said certificate 
in the office of the land commissioner of the state of North Dakota the said 
land commissioner shall subrogate the person who bought the interest of 
the purchaser of said lands at said sale, to the contract of purchaser and 
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to all rights of said purchaser of said lands in and to said lands and said 
person so subrogated shall carry out and perform said contract of purchase 
with said state in all particulars, and at the expiration of said contract 
and on the full performance thereof, the person so subrogated shall receive 
from the state of North Dakota a deed to said land. [1907, th. 227; R. C. 
1905, § 182; 1893, ch. 118, § 31; R. C. 1899, § 198.] 

§ 316. Contracts may be surrendered and two or more issued, when. 
Whenever the holder of any contract of purchase of any state or school 
land shall surrender the same to the commissioner with a written request 
to have the same divided into two or more contracts, it shall be lawful 
for the commissioner to issue the same; provided, that no new contracts 
shall issue while there is due and unpaid any interest, principal or taxes 
on such contract or the land described therein, nor in any case where 
the commissioner shall be of the opinion after an examination of the land, 
if necessary, that the security would be impaired or endangered by the 
proposed division, nor until such application for division shall have been 
approved by the board of university and school lands; provided, that when 
any such application proposes the division of the land into irregular tracts 
or other than the regular government subdivisions, the applicant shall file 
with the commissioner a plat of the land to be subdivided, showing the 
boundaries and area in acres of each subdivision, and for any contract 
division made under this section the commissioner shall charge and collect 
a fee of five dollars for each new contract issued, which fee shall be paid 
into the state treasury and become a part of the expense fund of the board 
of university and school lands. [1907, ch. 226; R. C. 1905, § 183; 1893, 
* ch. 118, § 32; R. C. 1899, § 199.] 

§ 317. Contract may be surrendered. Railroad right-of-way. New contract. 
Whenever any holder of any contract for purchase of any state or school 
land shall surrender the same to the board of university and school lands, 
and shall present satisfactory evidence that a railroad has been located and 
established across the land covered by such contract subsequent to the 
issuance thereof, and shall file a plat of such land showing the exact location, 
width and area in acres of the land required for right-of-way for such 
railroad across said land, and shall pay to the state treasurer the balance 
of the purchase price under said contract and all interest and taxes thereon 
to date for the acreage taken for such railroad right-of-way, and shall make 
application in writing that such contract be cancelled and that new contract 
be issued to such applicant for the land less the acreage taken for such 
railroad right-of-way, it shall be lawful for the board to cause such new 
contract to be issued and to issue a deed to the railroad company for the 
land so deducted from the tract embraced in the original contract, and 
required for such right-of-way ; provided, that the commissioner of university 
and school lands shall charge and collect a fee of five dollars for each new 
contract and each deed so issued, which fee shall be paid to the state 
treasurer and become a part of the expense fund of the board of university 
and school lands. [1907, ch. 225.] 

§ 318. Contract voidable on failure to pay principal or interest. In case 
the annual interest due on the first day of January in any year shall not 
be paid within thirty days thereafter by the purchaser or by any person 
claiming under him, the contract shall, from the time of such failure, be 
voidable. In case any installment on the purchase price shall not be paid 
within thirty days after the same becomes due by the provisions of contract 
of sale, the contract, from the time of such failure shall be voidable. And 
in all cases where any contract becomes voidable by reason of failure to 
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make the payments required by the contract and the terms of this section, 
the board of university and school lands may in their discretion declare 
such contracts of sale void; and in case of such declaration, shall notify 
the holder thereof, of such declaration, by written notice mailed to his post 
office address and send a duplicate copy thereof to the auditor of the county 
in which such land is situated, and order the commissioner to take possession 
of the land described in such contract. [R. C. 1905, § 184; 1897, ch. 143; 
R. C. 1899, § 200.] 

§ 319. Redemption before re-sale. In all cases where the rights of a 
purchaser, his heirs or assigns, become forfeited under the. provisions of this 
article, by failing to pay the amounts required, such purchaser, his heirs or 
assigns, may, before the re-sale at public auction of the lands described in 
such contract, pay to the state treasury the amount of interest due and 
payable on such contract, and all costs which have been incurred in addition 
thereto, together with interest at the rate of twelve per cent per annum 
on the interest and costs so due from the date of delinquency to the date of 
payment, and such payment shall operate as a redemption of the rights 
of such purchaser, his heirs or assigns, and such contract from the time of 
such payment shall be in full force and effect, as if no forfeiture had occurred ; 
provided, that after the rights of a purchaser, his heirs or assigns shall 
have become forfeited under the provisions of this article, the board of 
university and school lands shall have the power, and it is hereby made their 
duty to provide for the re-sale of said land so forfeited if in their opinion a 
re-sale of said land shall be most advantageous to the state, otherwise the 
said board shall provide for the leasing of said land from year to year as 
herein provided, and after a lease of said land shall be made by said board, 
the lessee, his heirs and assigns, shall be entitled to the full and absolute 
possession of all said lands and premises so leased. [R. C. 1905, § 185; 1893, 
eh. 118, § 34; R. C. 1895, § 201.] 

§ 320. Fee in state until contract fulfilled. The dee of each parcel of 
such lands shall be and remain in the state until the patents hereinafter 
provided for are issued for the same respectively, and no patents shall issue 
until full payment of all sums and full compliance with all the conditions 
of the contract of purchase, and in case of noncompliance by the purchaser, 
his heirs or assigns, with the terms of the contract as aforesaid, or with the 
provisions of law applicable thereto, any and all persons being or continuing 
in possession of any such lands after a failure to comply with the terms of 
the contract as aforesaid, or with such provisions of law, as aforesaid, 
without a written permission of the commissioner, shall be deemed and held 
to detain such land forcibly and without right, and to be trespassers thereon. 
[R. C. 1905, § 186; 1893, ch. 118, § 35; R. C. 1899, § 202.] 

§ 321. Recovery of possession. In case any person holds or continues 
in possession of any of the land mentioned in this article, contrary to the 
conditions or covenants of any lease or written agreement, he shall be liable 
to an action of forcible detainer, or any other proper action for the recovery 
of possession of such lands and damages for detention of the same. [R. C. 
1905, § 187; 1893, ch. 118, § 36; R. C. 1899, § 203.) 

§ 322. Reconveyance to the United States. In all cases where lands 
have been erroneously or improperly certified or conveyed to the state of 
North Dakota for school or other purposes by the United States, the governor 
of the state is authorized to reconvey or relinquish by the execution, under 
his hand and the seal of the state, of such conveyances as will be necessary 
to convey or relinquish the title which the state may have to such lands. 
[R. C. 1905, § 188; 1893, ch. 118, § 37; R. C. 1899, § 204.] 
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§ 328. Patents, when to issue. No grant or patent for any lands sold 
under the provisions of this article shall issue until payment in full is made 
for the same and all terms of the contract of purchase are fully complied 
with. Provided that payments upon the contract of purchase may be made 
before due after the expiration of five years from the day of sale, and that 
if made before due they shall be made at an interest paying date and one 
year’s interest in advance shall be paid on all moneys so paid. Provided, 
further, that any school or institution lands that may be required for townsite 
purposes may be paid for at any time and patents issued therefor. Provided 
further, that any lands sold under the provisions of law heretofore existing 
may be paid for, upon the terms herein prescribed for sales of land hereafter 
to be made. When the terms of the contract of purchase are fully complied 
with as herein provided, the board of university and school lands shall so 
certify to the governor, who shall thereupon issue to the purchaser thereof, 
his heirs and assigns, a patent conveying the title of the state to said land, 
and the governor shall likewise issue a patent to the purchaser of the rights, 
title and interest of the original purchaser, his heirs and assigns, acquired 
by any execution sale. All such patents shall be signed by the governor 
and attested by the secretary of state with the great seal of the state, and 
shall be countersigned by the board of university and school lands with 
the seal of the secretary of said board. [1911, ch. 261, § 5; R. C. 1905, § 189; 
1893, ch. 118, § 38; R. C. 1899, § 205.] 

§ 324. Patents to be recorded. The registers of deeds of the several 
counties of this state are authorized to record all patents issued by the 
governor pursuant to the provisions of this article; and the records thereof 
shall have the same effect as the record of other conveyances executed 
according to the laws of this state. [R. C. 1905, § 190; 1893, ch. 118, § 39; 
R. C. 1899, § 206.] 

§ 325. Taxation of land after sale. Purchaser of tax certificate. The 
commissioner shall, as soon as possible after a sale of land, transmit to the 
auditor of each county in which any lands mentioned in this article have 
been sold, a detailed description of each parcel of the land so sold, and the 
names of the purchasers, and the auditor shall extend the same upon his 
tax duplicate for the purpose of taxation. The lands so contracted to be 
sold by the state shall be subject to taxation from the date of such contract 
and the taxes assessed thereon shall be collected and enforced in like manner 
as against other land. Provided that in case the taxes assessed against any 
of said lands remain unpaid until the first Monday in October of the fol- 
lowing year then and thereupon the contract of sale for such lands shall, 
if the board of university and school lands so determine, become null and 
void. Provided further, that when a contract is not declared null and void 
by said board for failure to pay taxes before the time provided by law for 
the sale of land for delinquent taxes, any lands upon which taxes are delin- 
quent at the time of such tax sale may be sold for delinquent taxes as other 
lands are sold, and the purchaser at such tax sale of any such lands so sold 
shall only acquire, by virtue of such purchase, such rights and interests 
as belong to the holder and owner of the contract of sale issued by such 
commissioner under the provisions of this article, and the right to be substi- 
tuted in the place of such holder and owner of such contract of sale, as the 
assignee thereof; and upon the production to the proper officer of the tax 
certificate given upon such tax sale, in case such lands have not been redeemed, 
such tax purchaser shall have the right to make any payment of principal 
or interest then in default upon such contract of sale as the assignee thereof. 
But no tax deed shall be issued upon any tax certificate procured, under the 
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provisions of this section while the legal title of said lands remain in the 
state of North Dakota. Whenever the contract for the sale of any of said 
lands has been cancelled, it shall be the duty of the commissioner to notify 
the auditor of the county in which such lands are located, of said cancella- 
tion, and thereafter such lands shall not be listed for taxation, but, in the 
event of the redemption of any such lands, the redemptioner shall pay as 
taxes, in addition to all other charges, an amount equal to the tax last 
levied thereon for each year such land was not listed for taxation, together 
with such interest and penalty as would have been charged, if the same 
had been regularly listed and taxed. [1911, ch. 261, § 6; R. C. 1905, § 191; 
1893, ch.'118, § 40; R. C. 1899, § 207; 1901, ch. 168.] 

§ 326. Collections, how made. Duties of county treasurer. The pur- 
chasers of any land mentioned in this article and the lessees of any such 
lands, or their executors, administrators or assigns, shal] pay to the county 
treasurer of the county in which such land lies, any and all amounts that 
may become due from time to time upon such contracts or leases for prin- 
cipal, interest, penalties or rent, and for the amounts so paid the county 
treasurer shall give to such person a duplicate receipt specifying the amount 
paid, date of payment, the number of the contract or lease and the descrip- 
tion of the land for which the payment is made, name of the person 
making such payment, nature of the payment, whether for interest, principal, 
penalty or rent and for what year, and a separate receipt shall be given for 
each contract or lease, and a separate receipt for each year’s interest, and 
principal and interest shall not be included in the same receipt. All moneys 
received by each county treasurer under the provisions of this article shall 
at all times be held by him subject to the order and direction of the state 
treasurer and the board of university and school lands, and on the first day 
of each month or within fifteen days thereafter, the county treasurer of 
each county shall make report to the commissioner of university and school 
lands of all moneys so collected by him during the next preceding calendar 
month, which report shall be in such form and on such blanks as may be 
prescribed and furnished by the commissioner, and a separate report shall 
be made for principal, interest and rent, and such report shall embrace a 
list of all receipts for the month, briefly described, amount of each receipt, 
and the total amount collected for the month from each source. Such reports 
shall be duly certified by the county treasurer as correct and shall be by 
him transmitted forthwith to the commissioner of university and school 
lands, together with a triplicate of cach receipt shown on each report. The 
county treasurer shall also and at the same time that he makes his report 
to the land commissioner, make a similar report to the state auditor, of the 
total amount collected from each of said sources for the month, which shall 
correspond with the amount reported to the land commissioner as herein 
provided, from principal, interest, rent and other sources. As soon as 
possible after he has received the reports from the several county treasurers, 
as provided in this section, it shall be the duty of the commissioner of univer- 
sity and school lands to check up and verify said reports from the records 
of his office and to apportion the several amounts to the funds to which 
the same are applicable, which apportionment he shall certify to the state 
auditor, who shall proceed to make drafts on the respective county treasurers 
in the same manner as drafts are made for state taxes, and to the credit 
of the proper funds as certified to him by the land commissioner. [1909, 
eh. 207; R. C. 1905, § 192; 1893, ch. 118, § 41; R. C. 1899, § 208.] 

§ 327. Bond of county treasurer, conditions of. The bond of each county 
treasurer shall be conditioned for the honest and faithful discharge of 
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all trusts and responsibility imposed by this article, and for the faithful 
payment of and accounting for all moneys received by him under the 
provisions of this article to the state treasurer or any other person entitled 
to receive the same, and the board of university and school lands shall on 
or before the first day of January, following any election for county officers, 
certify to the chairman of the board of county commissioners of each county 
the amount of money liable to come into the hands of the treasurer of the 
county under the provisions of this article, and the board of county com- 
missioners shall add to the amount of the sum required on his regular official 
bond to the county double the sum so certified by the board of university and 
school lands, and the record of the proceedings of such board of county 
commissioners when fixing the amount of such bond shall specify in two 
separate items the aggregate amount of the bond so made up, designating 
one sum as the amount to indemnify the county, and the other to indemnify 
the state for any losses incurred by reason of failure to comply with the 
provisions of all laws regulating his duty. [R. C. 1905, § 193; 1893, ch. 118, 
§ 42; R. C. 1899, § 209.] 

§ 328. Fees to county treasurer. County treasurers shall be entitled to 
a fee of one-half of one per cent on each dollar collected or received and 
remitted by them in payment of principal or interest, fines, penalties and 
damages on state lands, which fee shall be payable from the general fund 
of the class of lands on which payment is made to such treasurer, and such 
fee shall be paid to the county treasurer on vouchers countersigned by the 
eounty auditor and approved by the commissioner of university and school 
lands and such approved vouchers shall be paid out of any appropriation 
for the expenses of appraisement and sale of such lands. [R. C. 1905, § 194; 
1893, ch. 118, § 43; R. C. 1899, § 210.] | 

§ 329. Duty of county auditor. The county auditor shall, at the time he 
is required by law to return abstracts of settlement to the state auditor, 
also forward to the land commissioner all duplicate or triplicate receipts 
of principal, interest, penalty or rental on state lands, with a certified 
statement of such collection by the county treasurer, specifying the amount 
of each item; and he shall also make such return at any other time as may 
be required by the board of university and school lands. [R. C. 1905, § 195; 
1893, ch. 118, § 44; 1897, ch. 145; R. C. 1899, § 211.] 

§ 330. List of lands sold to be furnished county treasurer. On or before 
the first day of December in each year the commissioner shall cause to be 
made out and transmitted to county treasurers a statement showing the 
lands sold in their respective counties, the number of the contracts of 
purchase, the name of the person to whom each contract was issued, and the 
amount of both principal and interest due on each on the first day of 
January, together with such directions, instructions and blanks as shall 
enable the county treasurers to carry out the provisions of this article. [R. C. 
1905, § 196; 1893, ch. 118, § 45; R. C. 1899, § 212.) 

§ 331. Township assessors to examine state lands. It shall be the duty 
of all township and district assessors, whenever required by the commissioner 
to examine and report on any lands designated to them by him, in the 
manner and form prescribed by him, and for such examination they shall 
be paid at the rate of three dollars per day for time actually engaged, upon 
vouchers approved by the commissioner. [R. C. 1905, § 197; 1893, ch. 118, 
§ 46; R. C. 1899, § 213.] 

§ 332. Transfer of records to commissioner. All abstracts and convey- 
ances of title to the state of North Dakota whether the said lands are held 
for penal, educational, charitable, school or other purposes, shall be, by those 
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-in whose charge such conveyances now are or may come, deposited with 
and remain in the controt of the commissioner of university and school 
lands. [R. C. 1905, § 198; 1898, ch. 118, § 47; R. C. 1899, § 214.] 

§ 333. Permanent and general funds. The principal accruing from all 
sales of school, university or other state lands under the control of the board 
of university and school lands, as provided for in this article, shall become 
a part of the several permanent funds to which they respectively belong 
and shall not be reduced by any means whatever. All moneys received as 
interest, for rents, penalties, permits or from any source other than from 
the principal of sales shall become a part of the general or current funds 
to which they respectively belong and shall be distributed as directed by 
law. [R. C. 1905, § 199; 1893, ch. 118, § 48; R. C. 1899, § 215.] 

§ 334. Quantity of lands to be sold. No more than one-fourth of the 
common school lands of the state shall be sold within the first five years after 
they become salable under the provisions of section 155 of the constitution, 
nor more than one-half of the remainder within ten years after the same 
become salable as aforesaid. The residue may be sold at any time after the 
expiration of such ten years; provided, however, that the coal lands of the 
State shall not be sold, but may be leased under the provisions of any law 
governing such leases. The words ‘‘ coal lands ’’ include lands bearing lignite 
coal. [R. C. 1905, § 200; 1893, ch. 118, § 49; R. C. 1899, § 216.] 

§ 335. Expenses of sale, how paid. The expenses of publishing notices 
of the sale of the university, school and all other public lands of the state 
shall be paid by the state treasurer upon the warrant of the state auditor 
out of the general or current funds of the different institutions as designated 
in section 333, and such expenses shall be apportioned according to the 
receipts credited each fund from proceeds of each and every sale. All bills 
for such publishing shall be verified by the publisher and approved by the 
board of university and school lands. There is hereby annually appropriated 
out of any funds in the treasury not otherwise appropriated, the sum of 
four thousand dollars, or so much thereof as may be found necessary, for the 
purpose of paying the expense of appraising, advertising and selling common 
school, institution or other lands, under the control of the board of university 
and school lands. [R. C. 1905, § 201; 1893, ch. 118, § 70; R. C. 1899, § 234; 
1901, ch. 13.] 

ARTICLE 5.— LEASE OF SCHOOL LanNps. 


§ 336. Lands subject to lease. All the common school lands and all other 
public lands of the state that are not of such value as will admit of appraisal 
at ten dollars or more per acre, at the time of any regular appraisal, may 
be leased; provided, that no leases can be granted for a period longer than 
five years, and only for pasturage and meadow purposes, and at public 
auction after notice as hereinafter provided; provided, further, that all 
of such school and public lands now under cultivation may be leased at the 
discretion and under the control of the board of university and school lands 
for other than pasturage and meadow purposes until sold; provided, further, 
that in case of a sale of the lands so leased during the term of the lease, the 
lessee shall be given ninety days’ notice ; provided, further, that at the expira- 
tion of said lease or within ninety days of the date of receiving the aforesaid 
notice, the said lessee may remove from said lands so leased, all fences, 
sheds, water tanks, wind mills, etc., used upon said lands by said lessee. 
All rents shall be paid annually in advance. [R. C. 1905, § 202; 1893, ch. 118, 
§ 50; R. C. 1899, § 217; 1901, ch. 135.] 

§ 337. May lease cultivated lands. The commissioner of university and 
school lands is hereby authorized and empowered to lease cultivated school 
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and institution lands in the several counties of the state for the period of 
two years for the purpose of summer-fallowing the first year and cropping 
the next, when in his opinion it is necessary so to do in order to clear the 
same of noxious weeds, said lessee to pay only one year’s rent for the same. 
When any lands are leased as above provided the party so leasing the same, 
before lease is approved by the board of university and school lands, shall 
pay to the county treasurer of the county in which the land is situated the 
total amount of rent therefor. Should the lessee so renting the land as 
above provided fail or neglect to summer-fallow the same at the proper time, 
the board of university and school lands in their discretion may declare the 
lease cancelled and the amount paid thereon will thereby become forfeited. 
[R. C. 1905, § 203; 1899, ch. 166; R. C. 1899, § 217a.] 

§ 388. Appraisal for lease by county board. It shall be the duty of the 
county board of appraisers, each and every year, if so ordered, to appraise 
in the same manner as all other lands that are listed for taxation are appraised 
all the common school and other public lands of the state in their respective 
districts that may be included in the order, making a return of all such 
appraisals to the board of university and school lands in the form prescribed 
on blanks furnished by the board; such returns to be made on or before 
the first day of July of the same year; and for any services performed as 
required by this article they shall be paid at the rate of three dollars per 
day, to be paid by the state treasurer out of the funds appropriated for the 
current expenses of such board. It shall be the duty of the board of 
university and school lands to equalize the appraisements so returned as 
to counties by adding thereto or taking therefrom such a uniform percentage 
as may in its judgment seem proper and fair in order to arrive at a just and 
equitable equalization between the several counties, and upon such valuation 
so fixed the board of university and school lands are authorized to fix a per 
cent per acre as the minimum price at which the land can be leased; provided, 
that the lowest price of lands leased for pasturage cannot be below one-half 
of one per cent of the average value in the county, and for any cultivated 
lands in the county the lowest price cannot be below two and one-half per 
cent of the appraised value of each cultivated tract. And when advertising 
the same for lease they shall set opposite each description the value thereof 
as equalized by them, which valuation shall form the basis for leasing the 
same. [R. C. 1905, § 204; 1893, ch. 118, § 51; R. C. 1895, § 218.] 

§ 339. Selection of lands for lease. The board of university and school 
lands shall have the power, and it is hereby made its duty to select from the 
lands so appraised such tracts as in the judgment of the board can be 
leased with profit to the school and other permanent land funds of the state, 
or as the legislature may by law order to be leased, and shall at such time as 
in its Judgment is for the best interests of the state, proceed to advertise 
for lease and offer for lease, in each succeeding year, such lands as have 
thus been selected. [R. C. 1905, § 205; 1897, ch. 145; R. C. 1899, § 219.] 

§ 340. Advertisement for leasing. All such lands to be leased, or offered 
for lease, lying within the respective counties, shall by the board of university 
and school lands, be advertised for lease by publication once a week for 
not less than sixty days, in some newspaper or newspapers of general 
circulation in the vicinity of such lands. Such advertisement shall contain 
the designation or proper description of each tract or parcel of land so to 
be leased, the appraised value of each tract and the per cent on such 
valuation fixed by the board as the minimum price at which such land can 
be leased, and the terms of the lease. A copy of such advertisement shall 
also be posted in a conspicuous place at the court house of the county, and 
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a notice of the time and place where the said lands are to be leased shall 
also be published for not less than sixty days in one newspaper at the seat 
of government by such board of university and school lands; provided, that 
if in the opinion of the board there will not be sufficient of such lands situate 
in any county leased, to warrant the expense of advertisement in a news- 
paper by description of each tract or parcel, the notice may be given by 
general advertisement. [R. C. 1905, § 206; 1893, ch. 118, § 53; R. C. 1899, 
§ 220; 1901, ch. 192.] 

§ 341. Manner of leasing. By whom made. How conducted. It shall 
be the duty of the commissioner of university and school lands, or such 
other person as may be appointed by the board of university and school 
lands, to conduct the leasing of such lands in accordance with the provisions 
of this article and such directions as shall be prescribed therefor by the 
board; provided, that the leasing shall be at public auction to the highest 
bidder at the court house or place where terms of the district court are 
held, commencing on the day specified in the advertisement for such lease 
and between the hours of ten o’clock a. m. and five o’clock p. m. to continue 
from day to day until all tracts or parcels of land advertised for lease shall 
have been leased or offered for lease; but the time for leasing the same shall 
not exceed ten days in any county, except that an adjournment may be made 
over the Sabbath or any legal holiday. In counties where a large number 
of tracts of land are to be leased the land situated in certain townships may 
be designated in the advertisement to be leased on certain specified days 
and in such case such lands shall be leased or offered for lease on such 
specified days, or for want of time for the leasing or offering for lease of 
all such designated lands, the leasing of those unoffered may be adjourned 
until the following day or days, when they must be the first lands offered 
for lease. Such lands as shall not have been specially subdivided shall be 
leased or offered for lease in tracts of one-quarter section each, and those 
so subdivided in the smallest subdivision thereof. Notice must be given 
when the land is offered that all bids are subject to approval by the board. 
At the time of offering the lands for lease the county auditor of the county 
shall act as clerk, and it shall be his duty to make report thereof, stating 
the terms of such leasing, as is prescribed in section 307 for making reports 
of sales. [R. C. 1905, § 207; 1893, ch. 118, § 54; R. C. 1899, § 221.] 

§ 342. Bidders to pay first year’s rent at time of leasing. Provisions for 
failure to pay. The highest bidder for any parcel of land shall at once 
deposit the amount of his bid with the county treasurer, who shall act as 
treasurer of said leasing, failing to do which the bid of the next highest 
bidder shall be accepted under like conditions; provided, his bid shall not 
be less than the minimum price as fixed under and in pursuance of section 
338. [R. C. 1905, § 208; 1897, ch. 145; R. C. 1899, § 222.) 

§ 343. Adjournment of lease. Whenever the board of university and 
school lands finds that the interests of the state will be subserved by the 
adjournment of the time for offering lands for lease, the authority conferred 
by section 305 for adjournment of sales is made applicable to the leasing 
of lands. [R. C. 1905, § 209; 1893, ch. 118, § 56; R. C. 1899, § 223.] 

§ 344. Approval of lease and execution of contract for lease. Board of 
university and school lands to have power to lease to applicants in certain 
cases. Immediately upon receipt of the report of. the county auditor as 
required by this article, the board of university and school lands shall approve 
and confirm the lease of all such tracts as in its judgment should be made, 
and shall at once certify a list of the approved leases to the commissioner 
who shall without delay execute duplicate contracts of lease in the form 


90 


Public Boards. POLITICAL CODE. §§ 344-348 


prescribed by the board, and forward to the lessee a copy marked “* dupli- 
cate,’’ the ‘‘ original ’’ being filed in the office of the commissioner, who shall 
also forthwith certify to the auditor of the proper county, a list of such 
leases as have been approved by the board. In case any of the lands in any 
county may remain unleased after the date advertised for the leasing, the 
board shall have authority to make contracts of lease for said lands to the 
first applicant therefor at not less than the minimum price thereof. [R. C. 
1905, § 210; 1897, ch. 145; R. C. 1899, § 224.] 

§ 345. Lessee not to destroy timber. No lessee of any of the common 
school or public lands of this state or his heirs or assigns shall cut down or 
take away from any such tract any timber, trees or wood, or suffer or cause 
the same to be done, by any person, except that such lessee may cut down 
or use such amount of dead or prostrate trees or timber as may be sufficient 
to supply him with fuel for his family, or the families of his employes actually 
residing upon said tract; and further, that such lessee, his representatives 
or assigns may, during his term or within a reasonable time thereafter, 
remove any pump, curbing, fencing, or any other improvement he may have 
placed thereon or received from any preceding occupant or lessee of the land. 
Any lessee violating the provisions of this section shall forfeit his lease and 
all rights and interests thereunder, and shall be liable to the state for 
damages sustained by the state by reason thereof, and shall be guilty of a 
misdemeanor. [R. C. 1905, § 211; 1893, ch. 118, § 59; R. C. 1899, § 225; 1901, 
ch. 137.] 

§ 346. Lessee not to break uncultivated land. No lessee, or his heirs or 
assigns of any lessee, of any of the common school or public lands of this 
state, leased for meadow or pasturage purposes, or of school or public lands 
leased for the purpose of cultivation, which may contain any uncultivated or 
unbroken land, shall break, plow or cultivate any unbroken land on any 
tract so leased, or cause or suffer it to be done by any other person. And 
any lessee, or his heirs, or assigns, who shall violate the provisions of this 
section shall incur the same forfeitures and liabilities as are provided in the 
preceding section, and shall also be guilty of a misdemeanor. [R. C. 1905, 
§ 212; 1893, ch. 118, § 60; R. C. 1899, § 226.] 

§ 347. Hay not to be cut before July first. No lessee or his heirs or 
assigns, shall mow or cut for hay or feed any grass on any unbroken land, 
or cause or suffer the same to be done by any other person prior to the first 
day of July in any year. And any lessee or his heirs or assigns, who shall 
violate the provisions of this section shall incur the same forfeitures and 
habilities as are provided in section 345, and shall also be guilty of a mis- 
demeanor. [R. C. 1905, § 213; 1897, ch. 145; R. C. 1899, § 227.] 

§ 348. Board of university and school lands to grant permits to cut hay 
and to remove dead and down timber. The board shall have authority, 
when in its judgment it is for the best interests of the state so to do, to sell 
the right to cut grass on any of the public lands of the state and to sell any 
down and dead timber on said lands for such price, terms and conditions 
as they may think proper, but no dead timber, if standing, shall be deemed 
to be included in the sale unless expressly so specified in the permit. All 
such permits shall only be for the current season and between the fifteenth 
day of June and the first day of April of the following year, and no 
control or rights of occupancy of said land shall be other than what is 
specified in such permit; said permit shall be sold by the several county 
treasurers, whose duties and compensation shall be prescribed by the board 
of university and school lands, but said compensation shall be based upon 
@ percentage of amounts of money collected and remitted to the state treas- 
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urer from said sale of grass and timber in their respective counties. All 
permits shall be paid for in advance. [R. C. 1905, § 214; 1897, eh. 145; R. C. 
1899, § 228. |] ; 

§ 349. Trespass upon public lands. Civil action for. Whoever commits 
any trespass upon any of the lands owned, or held in trust, or otherwise by 
the state shall be liable in treble damages in an action to be brought in the 
name of the state, if such trespass is adjudged to have been willful; but 
single damages only shall be recovered in such action if such trespass 18 
adjudged to have been casual and involuntary. [R. C. 1905, § 215; 1893, 
ch. 118, § 63; R. C. 1899, § 229.] 

§ 350. Board empowered to lease school lands for coal mining. The board 
of university and school lands is hereby authorized and empowered to lease, 
for coal mining purposes, any lands under its control designated as common 
school lands, and all other public lands of the state owned or held in trust 
by the state, or granted to any public institution of the state, which contain 
coal, including therein lignite coal. Any lease so made shall be for such 
period of time as such board may determine. [R. C. 1905, § 216; 1903, 
ch. 176, § 1.] 

§ 851. How advertised. The manner of advertising and of leasing such 
lands for coal mining purposes, and approval and execution thereof, shall be 
the same as provided in sections 340, 341 and 344. [R. C. 1905, § 217; 1903, 
ch. 176, § 2.] 

§ 352. Minimum price. Such lands shall not be leased for coal mining 
purposes for a less sum than ten cents per ton of two thousand, two hundred 
forty pounds, for each and every ton of coal mined thereon; provided, that 
no lease of any such land for such purpose shall be made for less than ten 
dollars per annum for each and every forty-acre tract or fraction thereof, 
it being expressly provided that at the time of the making and execution 
of such lease, and annually thereafter, there shall be paid by the lessee an 
amount equal to ten dollars for every forty-acre tract of land so leased, 
or any fraction thereof, to the person, and in the manner prescribed herein, 
or by the rules and regulation of the board of university and school lands; 
it being further provided that upon such lessee mining any coal or lignite 
coal thereon during a period of one year from and after the date of such 
payment, such lessee shall have credit upon the amount due under the terms 
of such lease on tonnage, for the amount paid at the execution of such 
lease or at the time of the annual payments thereafter made as hereinbefore 
provided ; the amount received for the lease of any such land for coal mining 
purposes to be used in the same manner, and for the same purpose, as is 
provided for other money received for the lease of common school and other 
public lands. [R. C. 1905, § 218; 1903, ch. 176, § 3.] 

§ 353. Board authorized to make rules. The board of university and school 
lands is hereby authorized to make such rules and regulations, as shall be 
by it deemed necessary, for the manner of determining the amount of rent 
due under any such lease, the manner and time of payment, and for such 
other conduct of the business of such leasing not in conflict with the pro- 
visions of law. [R. C. 1905, § 219; 1908, ch. 176, § 4.] 

§ 354. Lease not to interfere with right to lease for pasture or meadow. 
The leasing of any such land for coal mining purposes shall not interfere 
with the right and authority of such board to lease the same land for pasture 
or meadow purposes, and each and every lease so made for coal mining 
purposes shall contain therein a provision plainly and explicitly reserving 
to such board the right to so rent such lands for pasture and meadow 
purposes, without such renting in any manner affecting the conditions or 
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terms of such lease for coal mining purposes, and reserving to the said board 
the right to use, occupy and lease the surface of all such lands ; provided, 
that any such lessee for coal mining purposes shall have the right to the 
use and occupancy of so much of the surface of such lands as may be necessary 
for entry, dumps, buildings, tramways or other railways, roadways or uses 
in the mining, storing and shipping of coal mined thereon. [R. C. 1905, § 220; 
1903, ch. 176, § 5.] | 

§ 355. Leasing restricted. No leases shall be made of any such lands 
having coal or lignite coal thereon for pasture or meadow purposes, except 
there shall be contained in such lease a provision authorizing the leasing 
of the same land for coal mining purposes, and reserving to the said board 
the right to use and occupy, or lease for use and occupancy, and authorizing 
the use and occupancy of so much of the surface of said land as shall be 
required by any lessee of the same for coal mining purposes, for the uses 
and purposes set forth in section 354. [R. C. 1905, § 221; 1903, ch. 176, § 6.] 

§ 356. Board to make schedule of lands. The board of university and 
school lands shall, as soon as possible, and by the best means at its command, 
and with the assistance of the state geologist, proceed to ascertain and 
determine the quantity and description of all common school, or other public 
lands under its control, on which coal or lignite coal exists, and make and 
compile a statement and schedule of all such lands. [R. C. 1905, § 222; 1903, 
ch. 176, § 7.]° 

§ 357. Penalty for violation. Any person, firm or corporation who shall 
mine, remove or cause to be mined or removed, from any common school 
land, or other public lands of the state, any coal or lignite coal, except the 
same shall be so mined or removed under and by virtue of the terms of this 
article, shall be liable to the state of North Dakota in damages in the sum 
of one dollar for each and every ton of coal or lignite coal so mined or 
removed, and shall be deemed guilty of a misdemeanor and, upon conviction 
thereof, shall be punished.by a fine of not less than two hundred and fifty 
dollars, nor more than one thousand dollars, or by imprisonment in the 
county jail for not less than thirty days nor more than one year, or by both 
such fine and imprisonment. Each and every day or fraction of a day so 
occupied in mining or removing such coal or lignite coal from any such 
land, is hereby declared to be a separate offense against the provisions of 
this article. [R. C. 1905, § 223; 1903, ch. 176, § 8.] 

§ 358. Willful trespass. Penalty. Whoever commits any willful trespass 
upon any of the lands owned or held in trust or otherwise by this state, either 
by cutting down or destroying any timber or wood standing or growing 
thereon, or by carrying away any timber or wood therefrom, or by mowing or 
cutting or removing any hay or grass standing or growing or being thereon, 
or who injures or removes any buildings, fences, improvements or other 
property belonging or appertaining to said land or unlawfully breaks or 
cultivates any of said lands or aids, directs or countenances such trespass . 
or other injury shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by imprisonment in the county jail not more than 
one year, or by fine not exceeding five hundred dollars, or both such fine 
and imprisonment, in the discretion of the court. And whoever is occupying, 
residing upon or in possession of any school or other public lands owned or 
held in trust or otherwise by the state at the time of the passage, approval 
and taking effect of this article without a valid lease therefor shall be deemed 
and held to be a willful trespasser thereon, and guilty of trespass upon such 
land, and upon conviction thereof shall be punished as provided for in this 


section for any other act of trespass. [R. C. 1905, § 224; 1893, ch. 118, § 64; 
R. C. 1899, § 230.1] 
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§ 359. Property to be seized. In addition to the penalties provided for 
in this article against those committing trespass upon any of the lands 
owned or held in trust or otherwise by this state, the commissioner is author- 
ized and empowered without legal process to seize and take, or cause to be 
seized and taken any and all timber, grass, wood or other property unlaw- 
fully severed from such lands, whether the same has been removed from such 
lands or not, and may dispose of the property so seized and taken, either at 
public or private sale, in such manner as will be most conducive to the 
interests of the state; and all moneys arising therefrom after deducting the 
reasonable and necessary expenses of such seizure and sale shall be made 
a part of the general fund belonging to the public lands and shall be dis- 
tributed in accordance with the provisions of this article. [R. C. 1905, § 225; 
1893, ch. 118, § 65; R. C. 1899, § 231.] 

§ 360. Damages. All damages recovered for any trespass, or other injury 
upon or to any of the lands mentioned in this article shall be paid over to 
the state treasurer for the benefit of the general fund to which the same 
properly belongs. [R. C. 1905, § 226; 1893, ch. 118, § 67; R. C. 1899, § 232.] 

§ 361. State’s attorney to prosecute and report. The state’s attorneys of 
the several counties shall promptly report to the commissioner all cases 
of trespass committed upon such lands, which may come to their knowledge, 
and shall, when directed by the attorney-general, prosecute all actions for 
any trespass or injury thereto, or for recovery of possession thereof, or 
otherwise. [R. C. 1905, § 227; 1893, ch. 118, § 68; R. C. 1899, § 233.] 

§ 362. Expense of advertising and leasing. There is hereby annually appro- 
priated out of any funds in the treasury not otherwise appropriated the 
sum of two thousand dollars, or so much thereof as may be found necessary, 
for the purpose of paying the expense of advertising the common school lands 
for lease and the attendant expense of leasing the same. [R. C. 1905, § 228; 
1897, ch. 19; R. C. 1899, § 234a.] 

§ 363. Fees. Duty of county treasurers. It shall be the duty of the 
commissioner of university and school lands to charge and collect the follow- 
ing fees: For each one year lease of school or other state lands, one dollar 
and fifty cents; for each lease for a period of more than one year, three 
dollars; for each contract for lands purchased, five dollars; for each patent, 
five dollars; for approving and recording each assignment of school land 
contract, five dollars; for furnishing certified copies of school land contracts, 
three dollars. All fees must be paid in advance, and when collected must be 
paid into the state treasury at the end of each month and be placed to the 
credit of the expense fund of the board of university and school lands. It 
shall be the duty of the county treasurer of any county where any such lands 
are leased, or sold, to collect the fees hereinbefore provided for at the time 
the first payment thereon is made for leases and contracts of sale, and trans- 
mit the same to the commissioner on the first day of each month. [R. C. 1905, 
§ 229; 1899, ch. 165; R. C. 1899, § 234b; 1901, ch. 191.] 

§ 364. Appropriation for expenses of board. There is hereby annually 
appropriated out of any funds in the treasury not otherwise appropriated 
the sum of five thousand dollars, or so much thereof as may be found 
necessary, for the salaries and expenses of the commissioner of university 
and school lands, clerk hire, record books, blanks and all such other expenses 
as shall be necessarily incurred by the board of university and school lands 
in carrying out the provisions of this article, and such expenses shall be 
paid out of the treasury, and upon satisfactory vouchers therefor the state 
auditor shall issue his warrant for the same. [R. C. 1905, § 230; 1893, ch. 118, 
§ 71; 1895, ch. 112, § 1; R. C. 1899, § 235.] 
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ARTICLE 6.— EXAMINATION oF Lanps FoR LIGNITE CoAL VEINS. 


§ 365. Purpose of examination. The board of university and school lands 
shall, as soon as practicable after the passage of this act, proceed to make an 
examination of all unsold school and state land, to ascertain the depth below 
the surface, the thickness and extent of any coal vein underlying such land, 
and to obtain data bearing on the soil characteristics and topographical 
features of each quarter section of land. [1911, ch. 262, § 1.] 

§ 366. State engineer to aid. Data to be filed. It shall be the duty of the 
state engineer to aid the board of university and school lands in carrying out 
the provisions of section 365, and whenever in the opinion of the state engineer 
it is necessary to make test drillings or borings in order to determine the 
depth below the surface, the thickness of the vein and the area of coal which 
underlies any state or school land, to make such test drillings or borings, and 
it is also made the duty of the state engineer when making such examinations 
to, at the same time, make a surface examination showing the soil character- 
istics and topographical features of each quarter section of land investigated. 
All data on the lignite coal veins and the surface characteristics of each and 
every quarter section examined by the state engineer shall be filed with the 
board of university and school lands for their use. [1911, ch. 262, § 2.] 

§ 367. Expenses, how paid. All expenses incurred for equipment and assist- 
ants shall be paid by the state auditor upon presentation of properly prepared 
vouchers approved by the board of university and school lands. [1911, ch. 262, 
§ 3.] 

§ 368. Appropriation. There is hereby appropriated out of the general fund 
the sum of fifteen hundred dollars, or so much thereof as may be necessary, 
for the purchase of drilling apparatus and equipment, and the sum of two 
thousand dollars for the expenses connected with the carrying out of this 
article. [1911, ch. 262, § 4.] ; 


ARTICLE 7.— THE StTaTeE Boarp oF AUDITORS AND STATE DEPOSITARIES. 


§ 369. Membership of board. There is hereby created a board of auditors 
for the state of North Dakota, which shall consist of the secretary of state, the 
state auditor and the attorney-general, whose duty it shall be to examine 
and audit the accounts, books and vouchers of the state treasurer, and to 
take an account and ascertain the amount of funds in the state treasury or 
belonging to the state at least twice in each year without previous notice 
to the treasurer, and make report thereof and of their acts and doings in the 
premises to the governor, and also to witness and attest the transfer and 
delivery of accounts, books, vouchers and funds by any out-going treasurer 
to his successor in office, and report the same to the governor, and the failure 
or neglect of the aforesaid board of auditors or any member thereof, to do 
and perform any of the acts at the time, or times, and in the manner in this 
section provided for, shall constitute and be misdemeanor in office, provided, 
that the physical disability of any member of the aforesaid board shall be 
sufficient excuse, during such disability, for the nonperformance of his part 
of any of the acts herein required. The board is authorized and empowered 
to employ such expert accountants as it may deem necessary to carry out 
the provisions of this section. (1911, ch. 52; R. C. 1905, § 231; 1893, ch. 48, 
§ 1; R. C. 1899, § 236.] 

§ 370. State depositaries. All funds of the state shall be deposited by the 
treasurer in one or more designated state or national banks in the state of 
North Dakota on or before the first day of each month in the name of this 
state. Such bank or banks shall be designated by the board of auditors in 
conjunction with the governor after advertising in one or more newspapers 
published in this state for at least thirty days for proposals, and receiving 

95 


ee ee a As ee ee ee 


§§ 370-374 POLITICAL CODE. Public Boards. 


proposals, stating what interest will be paid on monthly balances of such 
funds on condition that such funds with accrued interest shall be subject 
to draft and payment at all times on demand; provided, that the amount 
deposited in any bank shall not exceed fifty per cent of its paid-up capital 
and surplus. Interest on the fund so deposited, shall be not less than two 
nor more than three per cent per annum, payable on the average daily 
balance. Each bank, so designated, shall continue to be a depositary unless 
revoked by the board until the board of auditors designate new depositaries 
which shall be done at a meeting to be held on the second Tuesday in January 
of every even numbered year, and until depositaries so designated shall 
have qualified. [R. C. 1905, § 232; 18938, ch. 48, § 2; 1899, ch. 150; R. C. 1899, 
§ 237; 1905, ch. 173.] 

§ 371. Bond to be furnished. Before any bank shall be designated as such 
depositary it shall deposit with the state treasurer a bond payable to the 
state and executed by not less than seven freeholders of the state as sureties, 
or in lieu of such personal bond such bank or banks may file a surety com- 
pany bond for a sum equal to the amount of funds such bank may receive 
according to section 370. Such bond shall be approved by the governor 
and state board of auditors and shall be in such an amount as such board 
shall direct. If a personal bond is accepted, it shall be for a sum not less 
than double the amount of the funds to be deposited in such bank at any 
oe time. [R. C. 1905, § 233; 1893, ch. 48, § 3; R. C. 1895, § 238; 1901, ch. 


Liability of sureties on bond of bank as depository of public funds as affected b 
acquiescence or connivance of public officials in misuse of the funds. 26 L.R.A.(N.S. 


865. 

§ 372. Treasurer exempt from liability. Whenever any portion of the funds 
of the state is deposited in any national or state banks in the manner above 
provided the state treasurer and the sureties on his bond shall be exempt 
from all liability by reason of the loss of any such deposited funds from 
failure, bankruptcy or any other act of such bank to the extent and amount 
of such funds in the hands of such bank at the time of such failure or bank- 
ruptey. [R. C. 1905, § 234; 1893, ch. 48, § 4; R. C. 1899, § 239.] 


Liability on official bond for loss of money by theft or bank failure. 22 L.R.A. 449. 

Liability of public officer for loss of funds by failure of bank in which they are 
deposited. 36 L.R.A.(N.S.) 285. 

Care required of officers in selecting bank for deposit of public funds. 7 L.R.A.(N.S.) 
1084. 

Constitutionality of statute releasing public officer or his surety from liability for loss 
of public fund. 41 L.R.A.(NS.) 97. 


§ 373. State examiner to examine national banks designated as state 
depositaries. Every national banking corporation, heretofore or hereafter 
designated as a state depositary, under the provisions of section 370 or 
which shall have at any time on deposit any of the public funds or moneys 
of the state of North Dakota or of the public institutions thereof, is hereby 
required to permit the examination and inspection by the state examiner 
of any report or reports made to the comptroller of the currency, relating 
to the financial condition of such association. The state examiner may also 
call for special reports from any such depositary whenever in his judgment 
the same is necessary in order to obtain full and complete knowledge of the 
oe of the public funds therein deposited. [R. C. 1905, § 235; 1905, 
ch. 172. 

§ 374. Refusal to allow examination. Treasurer withdraw funds. In 
ease of failure or refusal of any such state depositary to comply with 
the provisions of section 373, it shall be the duty of the state examiner to 80 
certify to the state treasurer, and it shall be the duty of the state treasurer 
to forthwith withdraw from such depositary any public funds on deposit in 
the same. [R. C. 1905, § 236; 1905, ch. 172.] 
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ARTICLE 8.— StTaTE AUDITING BoarD. 


§ 375. State auditing board. Duties. The governor, state auditor, 
attorney-general, state treasurer, and secretary of state, shall constitute a 
board to be known as the state auditing board. This board shall hold 
regular monthly meetings and such other times as shall be deemed necessary, 
in the executive office at the seat of government. The state auditor shall 
act as secretary of the board and shall receive and file all claims presented to 
him for payment in the order in which presented, and bring them before the 
board at its next meeting. It shall be the duty of this board to audit all 
claims which may come before it, and no warrant shall be drawn on the state 
treasury by the state auditor in payment of any claim except such as have 
been duly passed upon and approved by the state auditing board. [1911, ch. 
51; R. C. 1905, § 237; 1901, ch. 33.] 


ARTICLE 9.— BOARD OF TRUSTEES OF PUBLIC PROPERTY. 


§ 376. Board, of whom composed. The governor, secretary of state and 
state auditor are constituted a board of trustees of public property, and 
such board shall have charge and control of the capitol, the executive 
mansion and the park and public grounds connected therewith. [R. C. 1905, 
§ 238; 1897, ch. 162, § 1; R. C. 1895, § 154.] 

§ 377. Board toreport estimates to legislative assembly. Such board 
shall, at the opening of each session of the legislative assembly, report to it 
an estimate of the appropriation necessary to defray the expenses of keeping 
the capitol building, executive mansion and public grounds in repair, and 
for fuel and other incidental expenses for keeping and maintaining the state 
offices for the ensuing two years. [R. C. 1905, § 239; 1887, ch. 162, § 2; R. C. 
1899, § 155.] 

As to reports of public boards in general, see sections 95, 97, 98, 633. . 

§ 378. Power to acquire land. That the board of trustees of public prop- 
erty are hereby authorized to secure by purchase or by condemnation pro- 
ceedings for the state, any lots or land which in their judgment might be 
necessary for the capitol park and site purposes. [1913, ch. 9, § 1.] 

§ 379. Appropriation. That there is hereby appropriated out of the capitol 
building fund the sum of five thousand ($5,000) dollars, or so much thereof 
ri race be necessary to carry out the provisions of section 378. [1913, ch. 


ARTICLE 10.— State HisrToricAL Society. 


§ 380. State historical society. Powers. Ex-officio members of board. 
The state historical society of North Dakota shall be the trustee of the 
state, and as such shall faithfully expend and apply all money received from 
the state to the uses and purposes directed by law, and shall hold all its 
present and future collections and property for the state, and shall not 
sell, mortgage, transfer or dispose of in any manner, or remove from the 
historical rooms in the capitol at Bismarck any article therein without 
authority of law; provided, this article shall not prevent the sale or exchange 
of any duplicates that the society may have or obtain; and provided, that 
the secretary of the said society shall have power to withdraw for temporary 
use such of the collections as shall be needed for the compilation and editing 
of the publications of the society, and that such of the collections as may 
be needed for exhibition purposes may be withdrawn for that purpose by 
the authority of the board of directors. The governor, auditor, secretary 
of state, commissioner of agriculture and labor, and superintendent of public 
instruction shall be ex-officio members of the board of directors of said society, 
and shall take care that the interests of the state are protected. [R. C. 1905, 
§ 240; 1895, ch. 70, §§ 1, 2; R. C. 1899, §§ 152, 153; 1905, ch. 25, § 1.] 
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§ 381. Duties. It shall be the duty of said society: 

1. To collect books, maps, charts and other papers and materials illustra- 
tive of the history of this state in particular and of the west generally. 

2. To obtain from the early pioneers narratives of their exploits, perils 
and adventures. 

3. To procure facts and statements relative to the history, progress and 
decay of our Indian tribes so as to exhibit faithfully the antiquities and 
the past and present resources and conditions of this state. 

4. To purchase books to supply deficiencies in the various departments 
of its collection, and especially reports on the legislation of other states, 
on railroads and geological surveys and of educational and humane institu- 
tions for legislative reference, and such other books, maps, charts and 
materials as will facilitate the investigation of historical, scientific and literary 
subjects. The secretary of state shall furnish to the state historical society 
of North Dakota, for reference and exchange purposes, fifty copies each of 
every state publication. 

5. To thoroughly catalogue the entire collections of said society for the 
more convenient reference of all persons who have occasion to consult the 
same. The state shall bind the unbound books, documents, manuscripts and 
pamphlets, and especially newspaper files containing legal notices, in the 
possession of the state historical society of North Dakota. 

6. To prepare biennially for publication a report of its collections and 
such other matters relating to the transactions of the society as may be useful 
to the public, there shall be printed by the state one thousand five hundred 
copies of the biennial volume of collections of the state historical society of 
North Dakota, five hundred copies of which shall be bound in cloth and 
the remainder authorized by law shall be bound in pamphlet form. In 
addition to this the state shall print such separates of various portions of 
the volume, not to exceed fifty each, as may be desired by the society for 
special distribution. The state historical society shall have charge of the 
distribution and sale of the foregoing volumes and separates, and the board 
of directors shall account for such proceeds in the manner provided in section 


382. 
This par. 6 in R. C. 1905, § 241, was amended to read as above in Laws 1907, ch. 130. 

7. To keep its rooms open at all reasonable hours on business days for the 
eee of the citizens of this state who may wish to visit the same, without 

ee. 

8. Whenever any grant, devise, bequest, donation or gift or assignment of 
money, bonds or choses in action, or of any property, real or personal, shall 
be made to the state historical society of this state, said society is hereby 
directed to receive and accept such and the right and title to the same shall 
pass to the state. [R. C. 1905, § 241; 1895, ch. 70, § 2; R. C. 1899, § 153; 
1905, ch. 25, § 2.] 

§ 882. Appropriation. For the purpose of aiding in the performance of 
said duties there is hereby annually appropriated to the said society the 
sum of two thousand dollars. The board of directors of said society shall 
keep a correct account of the manner of expenditure of the money hereby 
appropriated, and report annually to the governor a detailed statement of 
such expenses. [1907, ch. 132; R. C. 1905, § 242; 1905, ch. 25, § 3.] 

See as to annual reports to the governor by public boards, sections 95, 97, 98, 633. 

§ 383. Further appropriation. There is hereby appropriated annually out 
of any money in the hands of the state treasurer, not otherwise appropriated, 
for the state historical society of North Dakota, eight hundred dollars for 
field officer’s work between the dates of March fifteenth and November 
fifteenth, in each year, and one thousand eight hundred dollars for salary of 
the curator of museum. [1909, ch. 139; 1907, ch. 133.] 

§ 384. Powers of society as to historical sites and relics. The state historical 
society may from time to time receive contributions of historical sites and 
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relics, or money for the purchase of such sites or relics, and may purchase 
such sites or relics. It may purchase not exceeding ten acres of land, em- 
bracing the site of old Fort Abercrombie, in Richland county, at a cost 
not exceeding five hundred dollars, and not exceeding ten acres of land, 
embracing the site of the first Christian mission grounds, at Walhalla, in 
. Pembina county, at a cost not exceeding five hundred dollars. When land 
shall be contributed or purchased as herein authorized for historical purposes, 
title shall vest in the state of North Dakota, and the land may be placed in 
the custody of the old settlers’ associations of the respective counties in 
which said sites are located, and may be improved and used by them for 
public park purposes and for the accumulation and care of relics of historical 
interest. When relics are contributed or purchased they shall be placed in 
the custody of the state historical society and those of a local historical 
nature may be loaned to the county old settlers’ associations when proper 
provision has been made for their care and preservation. Money contributed 
for the purchase of historical relics or sites shall be placed in the hands of 
the state treasurer and shall be paid out on warrant of the state auditor 
when approved by the state historical society, or a majority of its members. 
[R. C. 1905, § 243; 19038, ch. 15, § 1.] 

§ 385. Appropriation. There is hereby appropriated for the purpose of 
the preceding section the sum of one thousand dollars, or so much thereof 
as may be necessary, out of any money in the state treasury not otherwise 
appropriated; provided, that before said appropriation shall be available 
there shall have been placed in the hands of the treasurer of the state of 
North Dakota, to the credit and for the use and benefit of said state historical 
society the sum of one thousand dollars as a contribution from interested 
persons for carrying out the provisions of section 384. [R. C. 1905, § 244; 
1903, ch. 15, § 2.] 


ARTICLE 11.— Wuite STonse Hits BATrLEFIeELD COMMISSION. 


§ 386. Grant of government land accepted. The grant of said land, to 
wit: the southeast quarter of section seven, the southwest quarter of section 
eight, the northeast quarter of section eighteen and the northwest quarter of 
section seventeen, all in township one hundred and thirty-one north, of range 
sixty-five west, in Dickey county, made by the United States to the state of 
North Dakota, is with all the emoluments and obligations, connected there- 
with is hereby i in all things accepted. [R. C. 1905, § 245; 1905, ch. 48, § 1.] 

§ 887. Governor to appoint commission. Term of office. The governor is 
hereby authorized, directed and empowered to appoint a commission of three 
citizens of the state of North Dakota, to be known as the ‘‘ White Stone Hills 
Battlefield Commission ’’ and the members of which commission shall hold 
office for the term of two years from and after the date of their appointment. 
[R. C. 1905, § 246; 1905, ch. 48, § 2.] | 

388. Organization. Duties. State property. It shall be the duty of 
such commission to meet for organization at the city of Oakes in the county 
of Dickey, in the state of North Dakota, within thirty days after appointment, 
and organize by the election of one of their number as chairman and another 
as secretary. Said commission shall then take all necessary steps to properly 
inclose said battlefield and to improve the same in so far as may be done 
consistently with the provisions of this article, and to make and enforce 
regulations relating to the further improvement, erection of monuments, 
markers, roads, drives, walks and other means of making the same attractive, 
and preserving the natural attractions thereof, and regulating the entry of 
persons thereon and traffic over the same; that in so doing, the said commis- 
sion shall be and the same is hereby authorized and empowered to receive for 
and in the name of the state contributions or gifts of money, work, material, 
monuments, markers, and other things which may come into its hands in the 
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performance of the things herein contemplated by it to be done. All property 
of every kind coming into the hands of said commission and all monuments, 
markers and other improvements made upon and about said premises, shall 
be forever the property of the state of North Dakota. [R. C. 1905, § 247; 
1905, ch. 48, § 3.] 

§ 389. No salary or compensation. The members of said commission shall 
not be entitled to any salary or compensation for services rendered or time 
expended by them or either of them. [R. C. 1905, § 248; 1905, ch. 48, § 4.] 

§ 390. Treasurer of commission. The treasurer of the state of North 
Dakota is hereby made the treasurer of said commission and all moneys 
coming into the hands of said commission, or of the members thereof, shall be 
by them immediately paid over to the state treasurer for account of the same. 
[R. C. 1905, § 249; 1905, ch. 48, § 5.] 

§ 391. Vouchers for disbursements, how approved. Filed with state auditor. 
The disbursements of said commission shall be at all times evidenced by 
vouchers approved by the chairman and secretary of said commission and 
filed with the state auditor. [R. C. 1905, § 250; 1905, ch. 48, § 6.] 

§ 392. Commission report to governor. The said commission shall keep a 
complete record of all its proceedings and shall, on or before the first day 
of January of each odd numbered year transmit to and file with the governor 


a report of the same. [R. C. 1905, § 251; 1905, ch. 48, § 8.] 
As to reports to the governor by public boards, see sections 95, 97, 98, 633. 


§ 393. Authority to sell granted. The trustees of the White Stone battle- 
field commission are hereby empowered to sell to the highest bidder for cash 
at a price not less than the appraised valuation, to be fixed by the county 
board of appraisers of state land, provided, however, that said land shall not be 
appraised at a less value than seven dollars per acre, such portion of the south- 
east quarter of section number seven, the southwest quarter of section number 
eight, the northeast quarter of section number eighteen, and the northwest 
quarter of section number seventeen, all in township number one hundred and 
thirty-one, north, of range number sixty-five west, being the land granted by 
congress as the White Stone battlefield, as said trustees shall deem advisable ; 
provided, however, there shall be retained of said ground at least forty acres 
thereof. [1909, ch. 232, § 1.] 

§ 394. Proceeds made special fund. The money arising from such sale shall 
be deposited in the state treasury as a special fund to be paid out as here- 
inafter provided. [1909, ch. 232, § 2.] 

§ 395. Proceeds, how expended. The said trustees are hereby authorized 
to expend the money arising from such sale by fencing, embellishing, parking 
and otherwise improving the said tract reserved from sale, and by the erection 
thereon of a suitable monument to the memory of those who died in the 
battle of the White Stone hill. [1909, ch. 232, § 3.] 

§ 396. Bills, how audited. The bills for such expenditures shall be paid 
out on properly certified vouchers of the commission, when approved by the 
state board of audit. [1909, ch. 396, § 4.] 


ARTICLE 12.— Boarps oF HEALTH, 


A. STATE BOARD OF HEALTH. 


§ 397. Board, how composed. Officers of. There is hereby established a 
state board of health, composed of a president, vice-president and superin- 
tendent of public health. The attorney-general shall be president of such 
board. The governor shall appoint some suitable person, a resident of this 
state, vice-president, and he shall also appoint by and with the advice and 
consent of the senate a superintendent of public health, who shall be learned 
in medicine, a graduate of some reputable medical college authorized by law 
to grant diplomas and hold license to practice medicine and surgery within 
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the state, and be a resident of this state. The several persons thus appointed 
shall hold their offices for two years from the first Tuesday in April succeeding 
their appointment and until their successors are elected and qualified. [R. C. 
1905, § 252; 1889, ch. 22, § 1; R. C. 1895, § 240.] aes 


Right of woman to be member of board of health. 38 L.R.A. 211. - 


§ 398. Duties of officers. The president of the board shall preside 4} the 
meetings thereof, and the vice-president shall perform the duties thereg? in 


his absence. The superintendent of public health shall be secretary of sad.-: 
board. He shall keep a record of all the proceedings of the state board of -- aes 


health, and of his own acts as such superintendent, and he shall perform such 
other duties as are prescribed by this article, or which may be prescribed by 
the state board of health. The records kept by the superintendent shall be 
at all times open to the inspection of the public. [R. C. 1905, § 253; 1885, ch. 
63, § 2; R. C. 1899, § 241.] © 

§ 399. Meetings of the board. The several persons composing the state 
board of health shall meet as often as once in every six months at such place 
in the state as they may appoint. [R. C. 1905, § 254; 1885, ch. 63, § 3; R. C. 
1899, § 242.] 

§ 400. Powers and duties of board. The board shall have power and it 
shall be its duty: 

1. To fix the time and place of the meetings of the board, subject to the 
provisions of the last section. 

2. To make rules and regulations for the government of the board, its 
officers and its meetings. 

3. To make and enforce all needful rules and regulations for the prevention 
and cure, and to prevent the spread of any contagious, infectious or malarial 
diseases among persons and domestic animals. 

4. To establish quarantine, and isolate any person affected with contagious 
or infectious disease. 

3. To isolate, kill or remove any animal affected with contagious or infec- 
tious disease. | 

6. To remove or cause to be removed any dead, decaying or putrid body, 
or any decayed, putrid or other substance that may endanger the health of 
persons or domestic animals. 

7. To condemn or cause to be destroyed any impure or diseased article of 
food that may be offered for sale. 

8. To superintend the several boards of health in cities, villages and 
towns and the county boards of health of the several counties. 

9. To empower and direct the superintendent of public health to do or 
cause to be done any or all of the things mentioned in subdivisions four, five, 
six, seven and eight of this section. 

10. To make such rules and regulations as it may deem necessary to govern 
the preparation of dead bodies for transportation and to govern what classes 
of dead bodies may be transported and the manner thereof. [R. C. 1905, 
§ 255; 1899, ch. 30; R. C. 1899, § 243.] 

3. Powers which may be delegated to boards of health. 80 Am. St. Rep. 212. 

Health laws and regulations and their validity. 47 Am. St. Rep. 533. 

State regulations to secure public health and safety. 25 Am. St. Rep. 888. 

Constitutionality of statutory regulations as to safety and sanitary conditions of tene- 
ment, lodging, and boarding houses. 17 LR.A.(N.S.) 486. 


Power of board of health as to nuisances. 36 L.R.A. 603; 23 Am. Rep. 212. 

aoe eeoue diseases, authority of municipalities to prevent the spread of. 92 Am. 
79. 

4. Quarantine regulations. 26 L.R.A. 484; 47 Am. St. Rep. 533. 

Right to injunction against sending to pest house. 23 L.R.A.(N.S.) 1188. 

6. Power of state or health authorities to forbid the use of a polluted water supply. 
23 L.R.A.(N.S.) 766. 

Validity of statute or ordinance for destruction of food products below prescribed 
standard or unfit for use. 29 L.R.A.(N.S.) 260. 
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§ 401. Compensation: of officers. The president and vice-president of the 
board shall receive no compensation, but they shall be paid five cents for every 
mile actually: etd necessarily traveled by them in the performance of their 
official dufieg,-and other necessary expenses incurred by them. The superin- 
tenderrt, of ‘public health shall be paid an annual salary of twelve hundred 
dallixs jn equal installments at the end of every three months. He shall . 
alko“be paid five cents per mile actually and necessarily traveled in the per- © 
formance of his official duties, and such other sum or sums as he may neces- 


~:'sarily pay, or become liable to pay (hotel or other incidental expenses), for 


the official books, clerk hire, records and papers kept by him, and for the 
printing of his reports and such circulars and blanks as may be required for 
the proper conduct of the business of his office, not to exceed in the aggregate 
the sum of fifteen hundred dollars per annum. The accounts of the superin- 
tendent for his mileage and said other expenses of his office shall be audited 
by said board of health, and the same, together with his salary, shall be paid 
out of the state treasury. [R. C. 1905, § 256; 1897, ch. 35; R. C. 1899, § 244; 
1903, ch. 181.] 


See appropriation in section 653e and as to how the appropriation shall be paid, see 
section 653b. 


§ 402. Reports. The superintendent of public health shall on the first 
day of December of each even numbered year make a full report to the 
governor, which report shall show all that has been done by the state board 
of health and by such superintendent during the two years preceding the 
making of such report, the number of cases treated by him and in each county 
by the county superintendent, the character and extent during such time of 
all contagious or infectious diseases that have been reported to him, all ex- 
penditures by the state board, and in each of the organized counties by the 
county board and such recommendations as he may deem advisable for the 
better protection of the public health and the prevention and cure of con- 
tagious or infectious diseases of persons and of domestic animals. [R. C. 1905, 
§ 257; 1885, ch. 68, § 18; R. C. 1895, § 251.] 

As to the time of making report to the governor and the contents thereof, see sections 
95, 97, 98, 633. 

§ 403. Vacancies. In case a vacancy shall occur in the office of vice-presi- 
dent or superintendent, such vacancy shall be filled by appointment by the 
governor, and the person so appointed shall hold the office for the unexpired 
term. In case a vacancy occurs in the office of vice-president or superin- 
tendent of health in any county board of health, the president of such county 
board of health shall appoint some suitable person to fill such vacancy, and 
the person so appointed shall hold office until a successor to such officer has 
been appointed by the board of county commissioners. [R. C. 1905, § 258 ; 1899, 
ch. 58; R. C. 1899, § 252.] 


B. COUNTY BOARDS OF HEALTH. 


§ 404. Board, how composed. There is hereby established county boards 
of health, composed of a president, vice-president and superintendent; the 
state’s attorney in each county shall be president of the county board; the 
county superintendent of schools shall be vice-president, and it shall also 
appoint a superintendent of-public health for the county, who shall be 
learned in medicine and hold a license to practice medicine and surgery 
within the state, and the several persons appointed shall hold their offices 
for one year and until their successors are elected and qualified. 

Provided, however, that whenever the state board of health has reason to 
believe that the county superintendent of public health is failing to perform 
his duties as prescribed by law they may report the case to the board of 
county commissioners, and the latter shall at their next meeting declare the 
office vacant, and appoint another physician in his place for the remainder 
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of the unexpired term. [1913, ch. 59, § 1; BR. C. 1905, § 259; 1899, ch. 58 ; 
R. C. 1899, § 245.] : : 

§ 405. Duties of officers of county board. The president of each county 
board of health shall preside at the meetings thereof and in his absence the 
vice-president shall perform the duties of president. The county superin- 
tendent of health shall be secretary of the board of health of his county. The 
county superintendent of health shall keep a record of all the proceedings of 
the board and of his official acts, and he shall at the end of every month make 
a full report in writing to the superintendent of public health of the proceed- 
ings of the county board of health and of his official acts, and shall, whenever 
the health of persons or domestic animals is endangered, or when any con- 
tagious or infectious disease occurs in his county, either among persons or 
domestic animals, immediately report the same to the superintendent of public 
health. [R. C. 1905, § 260; 1885, ch. 68, § 8; R. C. 1899, § 246.] 

§ 406. Meetings of county boards of health. The several county boards of 
health shall meet at the county seat in their respective counties at such time 
within thirty days after the appointment of the county superintendent of 
health as he may designate. Notice of the time and place of such meeting shall 
be by him given to the other members of the county board at least five days 
prior to such meeting, and thereafter the board shall meet at the county seat 
as often as once in every three months. [R. C. 1905, § 261; 1885, ch. 63, § 9; 
R. C. 1899, § 247.] | 

§ 407. Powers and duties of county boards of health. The several county 
boards of health shall have power within their respective counties outside 
of the corporate limits of cities having a city board of health, subject to the 
supervisory control of the state board of health and its secretary: 

1. To supervise all matters relating to the preservation of life and health 
of the people, including public water supplies and sewerage system, and have 
supreme authority in matters of quarantine, which it may declare and enforce 
when none exists and modify, relax or abolish when it has been established. 

2. To isolate, kill or remove any animal affected with contagious or infec- 
tious diseases that is a menace to the health of human beings. 

3. To remove or abate, or cause to be removed or abated, any public or 
private nuisance that may endanger the health of others. 

4. To make and enforce orders in local matters when emergency exists, or 
when the local board of health has neglected or refused to act with prompt- 
ness or efficiency, or when such board has not been established, as provided by 
law. In such cases the necessary expense incurred shall be paid by the 
county for which the services are rendered. All expenses actually and neces- 
sarily paid or incurred by the county board of health in carrying out the 
provisions of this article, such as livery, hotel bills, quarantine guards, auto- 
mobile hire, railroad fare, stamps, etc., shall be audited by the board and 
certified to the county commissioners, and shall be paid the same as other 
county expenses are paid. [1913, ch. 59, § 2; R. C. 1905, § 262; 1885, ch. 63, © 
§ 10; R. C. 1899, § 248.] 

§ 408. Powers and duties of the superintendent. The county superintendent 
of health shall have charge of and superintend, subject to the supervisory 
control of the state board of health, all matters and things mentioned in sub- 
divisions 1, 2, 3 and 4 of section 407, throughout the county outside of the 
corporate limits of cities. He shall exercise supervisory control of the local 
boards of health within his county, known as village boards of health and 
township boards of health. He shall furnish at the expense of the county 
board of health all township and village clerks and all physicians within his 
jurisdiction with proper blanks for reporting to him all contagious and infec- 
tious diseases. He shall properly instruct the township and village clerks and 
the physicians within his jurisdiction on the proper methods to employ in re- 
porting contagious diseases. He shall be charged with strict and thorough en- 
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forcement of the laws, rules and regulations to the end that the health of the 
people be conserved and protected. When it shall come to his notice, or when he 
believes that there is a probability that a dangerous disease exists within his 
jurisdiction he shall make such sanitary inspection of such places as he may 
deem advisable, and shall take such action and enforce such rules and regula- 
tions as he may deem necessary for the protection of the public health. When- 
ever a village board of health or township board of health within his juris- 
diction neglects or refuses to perform any of its duties as specified in this 
act [article], or refuses or neglects to execute any of the orders or regula- 
tions of the county board of health, then the superintendent of said county 
board of health may execute its orders and regulations by agents of its own 
appointment. He shall have full and complete control, subject to the super- 
visory control of the state board of health, of all matters pertaining to public 
health outside the limits of incorporated cities within his county. He shall 
decide when quarantine and disinfection are necessary for the safety of the 
public, and shall have power to establish and perform the same. All expenses 
incurred in quarantining or disinfecting outside of incorporated cities shall 
be audited by the county board of health and paid for out of the general 
fund of the county. He may send out circulars permitting the use of the 
long distance telephone at the expense of the county board of health in all 
cases of emergency. He may also investigate, subject to the supervisory 
control of the state board of health, all public water and ice supplies which 
are suspected of being infected and cause them to be condemned whenever 
he finds it necessary. He may also investigate public milk supplies and pro- 
hibit the sale of unwholesome milk and dairy products, stop shipment of 
spoiled or unwholesome meat, the slaughtering of diseased animals, and sub- 
sequent sale of the meat thereof. He shall enforce cleanliness in schools, 
inspect over-crowded, poorly ventilated and insanitary school houses, and 
when necessary report such cases to the board of inspection, as provided in 
section 80, chapter 266, of the Session Laws of 1911 [(§ 1186 herein]. He 
shall by the tenth day of each month report to the secretary of state board 
of health, on blanks furnished for that purpose, the name and address of 
each case of dangerous and contagious, infectious diseases occurring in his 
jurisdiction for the preceding month, with the name of the party reporting 
the same, together with a detailed statement of his official acts. [1913, ch. 
59, § 3; 1897, ch. 58; R. C. 1899, § 249.] 

§ 409. Compensation. The president and vice-president of the board shall 
receive three dollars per day for every day in which they may be actually 
and necessarily engaged in the performance of their duties, and five cents 
per mile for every mile actually and necessarily traveled in the discharge 
of their duties. The county superintendent of health shall receive from three 
hundred dollars to six hundred dollars a year for his office work, which sum 
shall be determined annually by the county commissioners, and according 
to the efficiency of the health officer and the amount and character of the 
work performed. He shall also receive five dollars per day for every day 
or fraction thereof that he may be actually and necessarily engaged in the 
performance of his official duties, not including work confined to his office, 
and in addition to his expenses and other remunerations shall receive five 
cents for each mile actually and necessarily traveled in the performance of 
his duties. [1913, ch. 59, § 4; 1885, ch. 63, § 12; R. C. 1899, § 250; 1903, ch. 40.] 

§ 410. Boards of health heretofore established, not affected. Nothing con- 
tained in this article shall in any manner affect any board of health hereto- 
fore established or that may be hereafter established in any city, village or 
incorporated town; provided, however, that all such boards of health shall be 
under the superintending control of the state board. [R. C. 1905, § 265; 1885, 
ch. 63, § 16; R. C. 1899, § 253.] 
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C. CITY BOARDS OF HEALTH. 


§ 411. City board, how constituted. There is hereby established in each 
incorporated city in this state a board of health, which shall be constituted as 
follows: The mayor of such city shall at the first meeting of the city council 
in April in each year appoint four aldermen, who, together with the city 
engineer and the health officer as hereinafter provided, shall constitute a 
board of health and shall have and exercise the powers conferred upon such 
board by law and by the ordinances of such city. [R. C. 1905, § 266; 1893, ch. 
34, § 1; R. C. 1899, § 254.] 

§ 412. Health officer. City board. Duties of officers. At the first meeting 
of the city council in April of each odd-numbered year there shall be ap- 
pointed by the mayor and confirmed by the council one health officer, who 
shall hold his office for two years and until his successor is appointed and 
qualified. Provided, however, that when the state board of health is satisfied 
that the city health officer is neglecting or refusing to perform the duties of 
his office in conformity with the laws, rules and regulations which are in 
force governing such matters they may report the case to the city council 
and the mayor shall at the next meeting declare the office vacant and appoint 
another physician to fill the unexpired term. 

Subdivision A. Meetings. The board shall meet on the first Tuesday after 
the first meeting of the city council in April at such hour and place as may 
be named by the city health officer. The board shall organize by electing from 
its members a president and vice-president. The city health officer shall 
be secretary and executive officer of the board. A majority of the board 
_ shall constitute a quorum. The other regular meetings of the board shall be 
held on the second Tuesday in July, October and January. Special meetings 
may be held at any time on call of the president and secretary. 

Subdivision B. Duties of officers of board. The president of each city board 
of health shall preside at the meetings thereof and in his absence the vice- 
president shall perform the duties of the president. The secretary shall keep 
a record of all the proceedings of the board and of his official acts. He shall 
see that the health ordinances of the city, the rules and regulations of his 
board and the rules and regulations of the state board of health and the 
health laws of the state are fully complied with throughout his jurisdiction 
and he is hereby charged with strict enforcement of the same. He shall 
properly instruct the physicians within his jurisdiction in the proper methods 
to employ in reporting contagious diseases and shall furnish said physician 
with the necessary blanks for that purpose, such blanks to be of the form 
prescribed by the state board of health. He shall keep a record of all dan- 
gerous, contagious and infectious diseases occurring within his jurisdiction, 
which record shall show the name and address of the party affected, the 
name of the disease, by whom reported and such other statistical data as may 
be required by the state board of health. He shall by the tenth of each 
month report to the secretary of the state board of health on blanks furnished 
for the purpose, all cases of dangerous, infectious and contagious diseases 
that have occurred within his jurisdiction during the preceding month, with 
such further data as may be required by the state board of health. The 
diseases that shall be regarded as infectious or contagious shall be those so 
designated in the rules and regulations of the state board of health. [1913, 
ch. 59, § 5; R. C. 1905, § 267; 1893, ch. 34, § 2; R. C. 1899, § 255.] 

§ 413. Local boards of health. Duties of. Each city board of health shall 
perform the duties and exercise the powers herein provided within the limits 
of the city for which it is established. Each county board of health and city 
board of health shall be known as the local board of health. [R. C. 1905, 
§ 268; 1893, ch. 90, § 1; R. C. 1895, § 256.] 

§ 414. Board to make sanitary regulations. Each local board of health, 
within its jurisdiction, may examine into all nuisances, sources of filth and 
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causes of sickness, and make such regulations regarding the same as it may 
judge necessary for the public health and safety of the inhabitants, and every 
person who shall violate any published order or regulation made by any board 
of health, shall be guilty of a misdemeanor and punished by a fine not exceed- 
ing one hundred dollars, or by imprisonment in the county jail not exceeding 
thirty days, or both. [R. C. 1905, § 269; 1893, ch. 90, § 2; R. C. 1899, § 257.] 


Information for violation of order must allege knowledge of order. State v. Butts, 3 
S. D. 577, 54 N. W. 603. 

Authority of legislature to make punishable failure to comply with rule of health 
board. 6 L.R.A.(N.S.) 143. 

Power of health authorities to require alteration of private property in a particular 
manner to abate conditions endangering public health. 24 L.R.A.(NS.) 241. 

Power to regulate location or condition of bakeries. 26 L.R.A.(NS.) 842. 

Municipal regulation of nuisances relating to health. 38 L.R.A. 311. 

Municipal regulation of dealing in second-hand clothes. 32 L.R.A. 121. 

§ 415. Local school boards, duties. Each local board of health shall, at 
least once every thirty days, in such manner as it shall direct, cause to be 
adequately disinfected each school house, within its jurisdiction; provided 
this section shall not apply to school houses during vacation; provided, that 
except in case of emergency, the disinfection of school houses shall be made 
after school hours on Friday afternoon or on Saturday. [1911, ch. 63.] 


It should be observed that this section was not one of the “ provisions of this article” 
mentioned in section 433 when the latter was enacted by the legislature in R. C. 1895. 
That is to say, section 415 is placed in “this article” by the compiler, and not ex- 
preasly by the legislature. 


§ 416. Regulations published. Notice shall be given by each local board 
of health of all general orders and regulations made by them by publishing 
the same in some newspaper, if there is one published within the jurisdiction . 
of such board; if there is none, then by posting such orders and regulations 
in five public places therein, and such publication of such orders and regula- 
tions shall be deemed a legal notice to all persons. [R. C. 1905, § 270; 
1893, ch. 90, § 3; R. C. 1899, § 258.] 

§ 417. Nuisance. Owner to remove. Whenever any nuisance, source of filth 
or cause of sickness is found on private property any member of the local 
board of health may order the owner or occupant thereof at his own expense 
to remove the same within twenty-four hours, and such order may be given 
to such owner or occupant personally or left at his usual place of abode. 
[R. C. 1905, § 271; 1893, ch. 90, § 4; R. C. 1899, § 259.] 

Municipality’s power as to nuisances relating to health. 38 L.R.A. 311. 
Municipal power as to nuisances relating to trade or business. 38 L.R.A. 641. 

§ 418. Board to act in default of owner. Whenever such owner or occu- 
pant shall fail to comply with the order of such board, it may cause such 
nuisance, source of filth or cause of sickness to be removed and all expenses 
incurred thereby shall be paid by such owner or occupant, or by such other 
person as has caused or permitted the same. [R. C. 1905, § 272; 1893, ch. 90, 
§ 5; R. C. 1899, § 260.] 

§ 419. Complaint to justice, when. Whenever any local board shall deem 
it necessary for the preservation of the health of the inhabitants within its ju- . 
risdiction to enter any building or vessel within such jurisdiction for the pur- 
pose of examining into and destroying, removing or preventing any nuisance, 
source of filth or cause of sickness and shall be refused entrance, any member 
of the board may make complaint under oath to a justice of the peace within 
the jurisdiction of the board, stating the facts in the case so far as he has 
knowledge thereof. [R. C. 1905, § 273; 1893, ch. 90, § 6; R. C. 1899, § 261.] 

§ 420. Justice to issue warrant. Such justice shall thereupon issue a war- 
rant directed to the sheriff or other peace officer, commanding him to take 
sufficient aid and accompanied by at least one member of the board of health 
between the hours of sunrise and sunset to have such nuisance, source of filth 
or cause of sickness destroyed, removed or prevented under the direction of 
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such of the board of health as accompany him. [R. C. 1905, § 274; 1893, ch. 
90, § 7; R. C. 1895, § 262.] 

§ 421. Any physician to report cases of contagion. Whenever it shall come 
to the knowledge of any physician or other person that a case of tubercu- 
losis, typhoid fever or any other dangerous infectious disease exists within 
the jurisdiction of any county or city board of health, he shall immediately 
report to the superintendent of the county board of health or to the city 
health office in whichever jurisdiction the case may be, the name and place 
of residence, if known, of every person afflicted with such disease, and if he 
is the attending physician of such person he shall report not less than twice 
each week, the condition of each person so afflicted with the state of such 
disease. [1913, ch. 59, § 6; R. C. 1905, § 275; 1893, ch. 90, § 8; R. C. 1899, 
§ 263.] 

§ 422. Duty of physician in case of death. It shall be the duty of each 
practicing physician in this state to report in writing to the local board of 
health the death of each of his patients, who shall have died within the juris- 
diction of such board of any contagious, infectious or epidemic disease. 
Such report shall be made within twenty-four hours after such death and 
shall state the specific name and character of such disease. [R. C. 1905, 
§ 276; 1893, ch. 90, § 9; R. C. 1899, § 264.] 


Constitutionality of statute as to reporting and registering births, deaths, etc. 39 
L.R.A.(N.S.) 1015. 


§ 428. Keeper of house to report. Each keeper of any private house, 
boarding house, lodging house, inn or hotel shall report in writing to the local 
board of health within whose jurisdiction the same may occur each case of 
contagious, infectious or epidemic disease which may occur in his house, inn 
or hotel; such report shall be made within twenty-four hours after the exist- 
ence of such disease shall become known to such person, and shall state the 
name of each person afflicted with such disease and the nature thereof. [R. C. 
1905, § 277; 1893, ch. 90, §.10; R. C. 1899, § 265.] | 

§ 424. Removal of sick person. No person shall without a permit from the 
local or state board of health carry or cause to be removed from without this 
state to this state, or from one building to another within this state, or from 
or to any car or vessel, any person afflicted with any contagious, infectious 
or epidemic disease, or the body of any person who died of such disease. 
[R. C. 1905, § 278; 1893, ch. 90, § 12; R. C. 1895, § 266.] 

425. Vaccination required, when. Each parent or guardian having the 
care, custody or control of any minor or other person shall cause such minor 
or other person to be vaccinated. [R. C. 1905, § 279; 1893, ch. 90, § 13; R. C. 
1895, § 267.] 

Right to compel vaccination. 25 L.R.A. 152; 26 L.R.A. 728; 17 L.R.A.(N.S.) 709. 

§ 426. Duty of school officials. No principal, superintendent or teacher 
of any school, and no parent or guardian of any minor child, shall permit any 
child having scarlet fever, diphtheria, smallpox, whooping cough, measles or 
any other dangerous, infectious or contagious disease, or any child residing in 
any house in which any such disease exists or has recently existed to attend 
any public or private school until the local board of health shall have given 
permission therefor. [R. C. 1905, § 280; 1893, ch. 90, § 14; R. C. 1895, § 268.] 

§ 427. Burial, case of contagion. Regulations. No person shall allow to be 
unburied the body of any human being for a longer time than four days, or, 
when death has been caused by an infectious or contagious disease, for a 
longer time than twenty-four hours after the death of such person without 
a permit from the local board of health, which permit shall specify the length 
of time during which such body may be unburied. In all cases where death 
has been caused by an infectious or contagious disease, the body shall, if 
directed by said board, be immediately disinfected as may be directed by it. 
If the body remains unburied for more than twenty-four hours it shall 
immediately be inclosed in a tightly sealed metallic coffin which shall not 
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thereafter be opened and the funeral of such person shall be strictly private. 
In the removal of such body for burial, or otherwise, only such hearses or other 
vehicles shall be employed as may be authorized by said board, and no under- 
taker or other person shall bury or prepare for burial the body of any human 
being without a certificate signed by the attending physician or by the coroner, 
which certificate shall state the name, age, sex and place of abode and date 
of death of such deceased person, the name and duration of the disease of 
which such person died and whether or not such disease is contagious, and 
such certificate shall after the burial of such body be filed with the local board 
of health, and whenever any such dead body shall be presented to any common 
carrier within the state for transportation by such carrier, it shall be accom- 
panied by a duplicate of such certificate signed by such attending physician 
or coroner; and no common carrier shall receive any such body for trans- 
portation unless such certificate shall state that the disease of which such 
person died is not contagious, which duplicate shall be securely attached to 
and remain upon the outside of the coffin or other receptacle containing such 
dead body. [R. C. 1905, § 281; 1893, ch. 90, § 15; R. C. 1895, § 269.] 

§ 428. Infected persons, removal of. It shall be the duty of each local 
board of health, whenever it shall come to its knowledge that a case of small- 
pox, scarlet fever, diphtheria or other infectious or contagious disease exists 
within its jurisdiction, immediately to examine into the facts of the case and, 
if such disease appears to be of the character herein specified, such board shall 
adopt such quarantine and sanitary measures as in its judgment tend to 
prevent the spread of such disease, and may immediately cause any person 
infected with such disease to be removed to a separate house, if in the opinion 
of the health officer or superintendent of public health, such person can be 
so removed without danger to his health, and, if such infected person cannot 
be removed without danger to his health, the local board shall make such 
quarantine regulations as it deems proper with reference to the house within 
which such infected person is, and in such cases may cause the persons in 
the neighborhood to be removed and take such other measures as it deems 
necessary for the safety of the inhabitants, and shall immediately notify the 


state board of health of the existence and nature of such disease and of the 


measures adopted by it with reference thereto. [R. C. 1905, § 282; 1893, ch. 
90, § 16; R. C. 1895, § 270.] 
Right to injunction against sending to pest house. 23 L.R.A.(N.S.) 1188. 

§ 429 Temporary hospital. Each local board of health may provide such 
temporary hospital or place of retention for persons afflicted with infectious or 
contagious diseases as it judges best for their accommodation and the safety of 
the inhabitants, and all such hospitals and all private houses or other places in 
which exists any infectious or contagious disease shall during the existence 
of such disease be under the control and subject to the regulations of the local 
board of health and all the inmates of such house or other place during the 
existence of such disease therein must conform to the regulations and obey 
the instructions of such local board with reference thereto. [R. C. 1905, 
§ 283; 1893, ch. 90, § 17; R. C. 1899, § 271.] 

§ 430. Infected clothing, etc. Destruction of. Any local board of health 
may cause to be destroyed any bed or bedding, clothing, carpets or other 
articles which have been exposed to infection from such infectious or conta- 
gious disease, and may allow reasonable compensation for the same, or 
may provide a proper place with all necessary apparatus and attendants 
for the disinfection of such articles and cause all such articles to be disin- 
fected thereby, and may provide a carriage for the conveyance of such articles 
or of persons suffering from such contagious or infectious disease. [R. C. 
1905, § 284; 1893, ch. 90, § 18; R. C. 1899, § 272.] 

§ 431. Board has full power. Local boards of health may employ such 
persons as may be necessary to carry into effect the provisions of this article 
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and the regulations established by them, and such physicians as they deem 
necessary, and provide such necessaries of life as in their judgment shall be 
needed for the maintenance, welfare and comfort of persons afflicted with con- 
tagious and infectious diseases. All expenses incurred by any local board of 
health in carrying into effect the provisions of this article, and in providing 
for the care and maintenance of such sick persons, and all expenses incurred 
under any of the provisions of this article, shall be audited and allowed by 
the board incurring the same; such expenses in case of township boards of 
health shall be certified to the township clerk and paid out of the general 
fund of the township, and in case of city boards of health shall be certified 
to the city auditor and paid out of the general fund of the city, and in case 
of county boards of health, shall be certified to the county auditor and paid 
out of the general fund of the county. [R. C. 1905, § 285; 1893, ch. 90, § 19; 


R. C. 1899, § 273; 1903, ch. 41.] 
Municipal power in epidemics. 26 L.R.A. 727. 


§ 432. Expense, who chargeable. All expenses incurred by such boards 
of health for the care, medical attendance or support of any such sick person 
- shall be a charge upon such person and upon the person legally charge- 
able with the support of such person, and may be collected by suit in the name 
of the township, city or county, which shall have incurred such expense; 
provided, however, that in cases where, after due investigation, such township 
or city board of health is satisfied that such sick person or the person legally 
charged with the support of such person is too poor to pay the expenses 
incurred in his behalf, then and in such cases the local board of health shall 
make an indorsement to such effect on the bill of expenses incurred in such 
ease, and the clerk of such township or the city auditor of such city shall. 
send a certified statement of such bill of expenses with the indorsement of 
such local board of health to the county auditor. Such statement shall contain 
the date upon which such claims were allowed, to whom allowed, for what 
purpose and the amount allowed, and an itemized statement of the expenses 
incurred. Upon receipt of such statement the county auditor shall refer the 
same to the county board of health, and if approved by the county board of 
health, the county auditor shall issue his warrant upon the county treasurer, 
payable out of the general fund of the county, the amount allowed by such 
township or city. Such warrant shall be made payable to the treasurer of 
such township or city, as the case may be. [R. C. 1905, § 286; 1893, ch. 90, 
§ 19; R. C. 1899, § 273; 1903, ch. 41.] 

§ 433. Neglect of duty herein. Penalty. Any health officer, superintend- 
ent of public health or any member of any local board of health, who shall 
neglect or refuse to perform any of the duties required to be performed by 
him under the provisions of this article, and any person who fails to comply 
with, or violates any of the provisions of this article, or neglects or refuses to 
conform to any rules, regulations or measures adopted by the local board of 
health within whose jurisdiction he shall at the time be and which shall have 
been published or shall have come to his knowledge, or refuses or neglects 
promptly to obey any orders, directions or instructions given to him by such 
board of health, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by a fine of not less than ten nor more than fifty dollars, 
or by imprisonment in the county jail not exceeding thirty days, or by both. 


[R. C. 1905, § 287; 1893, ch. 90, § 20; R. C. 1895, § 274.] 
See note to section 415. 


ARTICLE 13.— VITAL STATISTICS. 


R. C. 1905, $§ 288-293, are evidently superseded as follows by Laws 1907, ch. 270, 

which bears the caption “ Vital Statistics.” 
§ 434. Bureau of vital statistics. State registrar. For the complete and 
proper registration of births and deaths, for legal, sanitary and statistical 
purposes, there shall be, and hereby is, created and established a state bureau 
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of vital statistics, to be under the immediate superintendence of the state 
board of health, and the secretary of said board shall have general supervision 
over the bureau which is hereby authorized to be established by the board, 
and for the purposes of this act he shall be ex-officio state registrar of vital 
statistics. [1907, ch. 270, § 1.] 

Constitutionality of statutes in relation to vital statistics. 39 L.RA.(N.8.) 1015. 

§ 435. Deputy registrar. The state registrar may employ such clerical and 
other assistants as are necessary for the proper performance of the duties of 
the office, and fix their compensation within the amount appropriated 
therefor by the legislature. He shall designate, in writing, one 0 
his assistants, who shall possess the powers and perform the duties of the 
state registrar during his absence, illness or disability, or during a vacancy 1n 
the office, and he is hereby empowered to make, promulgate and enforce such 
rules and regulations as he may consider necessary to carry out the provisions 
of this act. Suitable apartments shall be provided by the custodian of the 
capitol, in the state capitol at Bismarck, for the bureau of vital statistics, 
which shall be properly equipped with fire proof vault and filing cases for 
the safe and permanent preservation of all official records made and returned 
under this article. (1907, ch. 270, § 2.] 

§ 436. Registration districts. For the purposes of this article the state shall 
be divided into registration districts as follows: Each incorporated village 
and city and each township, exclusive of any incorporated village or city, 
shall constitute a primary registration district. [1907, ch. 270, § 3.] 

§ 437. Local registrars, duties of. Sub-registrars. The clerk of each town- 
ship, village or city shall be the local registrar in and for the township, village 
or city of which he is clerk, and he shall perform all the duties of local regis- 
trar as hereinafter provided, and he shall immediately appoint in writing, a 
deputy, who shall be authorized to act in his stead in case of absence, illness 
or disability ; provided, that in unorganized townships the state registrar may 
appoint suitable persons as local registrars, and when it may appear necessary 
for the convenience of the people in any township, the local registrar is hereby 
authorized, with the approval of the state registrar, to appoint one or more 
suitable and proper persons to act as sub-registrars, who shall be authorized 
to receive certificates and to issue burial or removal permits in and for such 
portions of the township as may be designated, and each sub-registrar shall 
note the date each certificate was filed, over his signature, and forward all 
certificates to the registrar of the township within ten days, and in all cases 
before the third day of the following month; provided, that all sub-registrars 
shall be subject to the supervision and control of the state registrar, and may 
be by him removed for neglect or failure to perform their duties in accord- 
ance with the provisions of this article, or the rules and regulations of the 
state registrar, and they shall be liable to the same penalties for neglect of 
duties as the local registrar. [1907, ch. 270, § 4.] 

§ 438. Registration of births. All births that occur in the state shall be 
immediately registered in the districts in which they occur, as hereinafter 
provided. 


Constitutionality of statute as to reporting and registering births, deaths, etc. 39 
L.R.A.(N.S.) 1015, 


§ 439. Regulation of burials. The body of any person whose death occurs 
in the state shall not be interred, deposited in a vault or tomb, cremated or 
otherwise disposed of, or removed from or into any registration district, until 
a permit for burial or removal shall have been properly issued by the registrar 
of the registration district in which the death occurs, and no such burial or 
removal permit shall be issued by any registrar until a complete and satis- 
factory certificate and return of the death has been filed with him, as herein- 
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after provided; provided, that in case of any death outside of the state, 
where the body is accompanied by a removal or transit permit, issued in 
accordance with the [law] and the health regulations in force where the 
death occurred, such removal or transit permit may be accepted as of the 
same authority as a permit from the local registrar. [1907, ch. 270, § 6.] 

§ 440. Still-born children to be registered. Still-born children, or those 
dead at birth, shall be registered as births and also as deaths, and a certificate 
of both the birth and the death shall be filed with the local registrar in the 
usual form and manner, the certificate of birth to contain, in place of the 
name of the child, the words ‘‘still birth.’’ The medical certificate of the 
cause of death shall be signed by the attending physician, and shall state the 
cause of death as ‘‘ still born,’’ with the cause of the still birth, if known; 
whether a premature birth, and if born prematurely, the period of utero- 
gestation in months, if known, and a burial or removal permit in the usual 
form shall be required. [1907, ch. 270, § 7.] 

§ 441. Death certificate, form of. The certificate of the death shall be of the 
standard form recommended by the bureau of the census of the American 
health association, and shall contain the following items: 

1. Place of death, including state, county, township or town, city or village. 
If in a city, the ward, street and house number. If in a hospital or other 
institution, the name of the same to be given instead of the street and house 
number. 

2. Full name of decedent. If an unnamed child, the surname, preceded by 
‘* unnamed.’’ 

3. Sex. 

4. Color or race, as white, black (negro or negro descent), Indian, Chinese, 
Japanese or other. 

9. Conjugal condition, as single, married, widowed or divorced. 

6. Date of birth, including the year, month and day. 

7. Age, in years, months and days. 

8. Place of birth, state or foreign country. 

9. Name of father. 

10. Birthplace of father, state or foreign country. 

11. Maiden name of mother. 

12. Birthplace of mother, state or foreign country. 

13. Occupation, the occupation to be reported of any person who had any 
remunerative employment, women as well as men. 

14. Signature and address and informant. 

15. Date of death, including the year, month and day. 

16. Statement of medical attendance on decedent, fact and time of death, 
including the time last seen alive. 

17. Cause of death, including the primary and immediate causes and con- 
tributory causes or complications, if any, and the duration of each. 

18. Signature and address of physician or official making the medical 
certificate. 

19. Special information concerning deaths in hospitals and institutions, and 
of persons dying away from home, including the former or usual residence, 
length of time at place of death, and place where the disease was contracted. 

20. Place of burial or removal. 

21. Date of burial or removal. 

22. Signature and address of undertaker. 

23. Official signature of registrar, with date when certificate was filed and 
registered number. 
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The personal and statistical particulars (items 1 to 13) shall be authenticated 
by the signature of the informant, who may be any competent person 
acquainted with the facts. The statement of facts relating to the disposition 
of the body shall be signed by the undertaker or person acting as such. The 
medical certificate shall be made and signed by the physician, if any, last in 
attendance on the deceased, who shall specify the time in attendance, the 
time he last saw the deceased alive, and the hour of the day at which death 
occurred; and he shall further state the cause of death so as to show the 
course of disease or sequence of causes resulting in death, giving the primary 
and immediate causes, and also the contributory causes, if any, and the 
duration of each. Indefinite and unsatisfactory terms indicating only symp- 
toms of disease or conditions resulting from disease will not be held sufficient 
for issuing a burial or removal permit, and any certificate containing only 
such terms, as defined by the state registrar, shall be returned to the 
physician for correction and definition. Causes of death which may be the 
result of either disease or violence, shall be carefully defined, and if from 
violence, its nature shall be stated, and whether accidental, suicidal or homi- 
cidal. And in case of deaths in hospitals, institutions or away from home, 
the physician shall furnish the information required under this head (item 19) 
and shall state where, in his opinion, the disease was contracted, and the 
cause of death and all other facts required shall in all cases be stated in 
accordance with the rules and regulations of the state registrar. [1907, 
ch. 270, § 8.] 

§ 442. Death without medical attendance, duty of undertaker. In case of 
any death occurring without medical attendance it shall be the duty of the 
undertaker to notify the registrar of such death, and when so notified the 
registrar shall inform the local health officer and refer the case to him for 
immediate investigation and certification, prior to issuing the permit; provided, 
that when the local health officer is not a qualified physician, or when there 
is no such official, and in such cases only, the registrar is authorized to make 
the certificate and return from the statement of relatives or other persons 
having adequate knowledge of the facts; provided, further, that if the cir- 
cumstances of the case render it probable that the death was cansed by 
unlawful or suspicious means, the registrar shall then refer the case to the 
coroner for his investigation and certification. [1907, ch. 270, § 9.] 

§ 443. Duties of undertakers. The undertaker or person acting as under- 
taker, shall be responsible for obtaining and filing the certificate of death 
with the registrar and securing a burial or removal permit prior to any dis- 
position of the body. He shall obtain the personal and statistical particulars 
required from the person best qualified to supply them, over the signature and 
address of his informant. He shall then present the certificate to the attend- 
ing physician, if any, or to the health officer or coroner, as directed by the 
registrar, for the medical certificate of the cause of death and other particu- 
lars necessary to complete the records, as specified in section 441, and he 
shall then state the facts required relative to the date and place of burial, 
over his signature and with his address, and present the completed certificate 
to the registrar within the time limit, if any, designated by the local board 
of health for the issuance of a burial or removal permit. The undertaker 
shall deliver the burial permit to the sexton or person in charge of the place 
of burial before interring the body, or attach the removal permit to the box 
containing the corpse, when shipped by any transportation company, to 
accompany same to destination, when it shall be accepted by the sexton as 
authority for interment of the body. [1907, ch. 270, § 10.] 
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§ 444. Burial permit, form of. If the interment or other disposition of the 
body is to be made in the registration district in which the death occurred, 
the wording of the burial permit may be limited to a statement by the regis- 
trar, and over his signature, that a satisfactory certificate of death having 
been filed with him as required by law, permission is granted to inter, remove 
or otherwise dispose of the body of the deceased, stating the name, age, sex, 
cause of death, and other necessary details upon the form prescribed by the 
state registrar. But in case the interment or other disposition of the body 
is to be made in some registration district other than that in which the death 
occurred, a complete copy of the certificate of death shall be attached to and 
made a part of the permit. [1907, ch. 270, § 11.] 

§ 445. Duty of sextons. Record. No sexton or person in charge of any 
premises in which interments are made shall inter or permit the interment of 
any body unless it is accompanied by a burial, removal or transit permit as 
herein provided, and each sexton or person in charge of any burial ground 
shall indorse upon the permit the date of interment over his signature, and 
shall return all permits, so indorsed, to the local registrar of his district within 
ten days from the date of interment, or within the time [limited] by the 
local board of health. He shall also keep a record of all interments made in 
the premises under his charge, stating the name of the deceased person, place 
of death, date of burial, and name and address of the undertaker, which 
record shall at all times be open to public inspection. [1907, ch. 270, § 12.] 

§ 446. Certificate of birth, filed when and by whom. It shall be the duty 
of the attending physician or midwife to file the certificate of birth properly 
and completely filled out, giving all the particulars required by this article, 
with the local registrar of the district in which the birth occurred, within 
three days after the date of birth, and if there be no attending physician or 
midwife, then it shall be the duty of the father of the child, householder or 
owner of the premises, manager or superintendent of public or private insti- 
tution in which the birth occurred, to file said certificate of birth with the 
local registrar within three days after the birth. [1907, ch. 270, § 13.] 

§ 447. Form of certificate. The certificate of birth shall be of the standard 
form recommended by the bureau of the census and shall contain the follow- 
ing items: 

All certificates, either of birth or death, shall be written legibly in unfading 
black ink, and no certificate shall be held to be complete and correct that 
does not supply all of the items of information called for therein or satis- 
factorily account for their omission. 

1. Place of birth, including state, township or town, village or city. If in 
a city, the ward, street and house number. If in a hospital or other institu- 
tion the name of the same to be given instead of the street and house number. 

2. The full name of child. If the child dies without a name before the 
certificate is filed, enter the words ‘‘ died unnamed.’’ If the living child has 
not been named at the date of filing the certificate of birth, the space for ‘‘ full 
name of child ’’ is to be left blank, to be filled out subsequently by a supple- 
mental report as hereinafter provided. 

3. Sex of child. 

4. Whether a twin, triplet or other plural birth. A separate certificate shall 
Ve oer for each child of plural birth, giving number of child in order 
of birth. 

do. Whether legitimate or illegitimate. 

6. Full name of father. 

7. Residence of father. 

8. Color or race of father. 
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9. Birthplace of father. 

10. Age of father at last birthday, in ycars., 

11. Oceupation of father. 

12. Maiden name of mother, in full. 

13. Residence of mother. 

14. Color or race of mother. 

15. Birthplace of mother. 

16. Age of mother at last birthday, in years. 

17. Occupation of mother. 

18. Number of child of this mother, and number of children of this mother 
now living. 

19. Certificate of attending physician or midwife as to attendance at birth, 
including statement of year, month, day and hour of birth, and whether the 
child was dead or alive at birth. This certificate shall be signed by the attend- 
ing physician or midwife, with date of signature and address. If there was 
no physician or midwife in attendance, then the father of the child, house- 
holder or owner of the premises, or manager or superintendent of public or 
private institution, or other competent person whose duty it shall become to 
file the certificate of birth as required by section 446, shall draw a line through 
the words ‘‘ I hereby certify that I attended the birth of above child,’’ and 
shall write in lieu thereof the words ‘‘ no physician or midwife,’’ filling out 
the remainder of the certificate in regard to the year, month, day and hour 
of birth, and signing the certificate as father, householder, owner of premises, 
manager or superintendent of institution, as the case may be, with his address. 

20. Exact date of filing in office of local registrar, attested by his official 
eter a registered number of birth, as hereinafter provided. [1907, 
ch. 270, § 14. 

§ 448. Supplemental report giving name of child. When any certificate of 
birth of a living child is presented without statement of the given name, then 
the local registrar shall make out and deliver to the informant a special blank 
for the supplemental report of the given name of the child, which shall be 
filled out as directed, and returned to the registrar as soon as the child shall 
be named. The original certificate of birth shall not be considered complete 
until the supplemental report is filed or the blank returned with the statement 
‘“ died unnamed.’’ [1907, ch. 270, § 15.] 

§ 449. Physicians, midwives and undertakers to be registered. Every 
physician, midwife and undertaker shall, without delay, register his or her 
name, address and occupation with the local registrar of the district in which 
he or she resides, or may hereafter establish a residence, and shall thereupon 
be supplied by the local registrar with a copy of this article, together with 
such rules and regulations as may be prepared by the state registrar relative 
to its enforcement. Within thirty days after the close of each calendar year 
each local registrar shall make a return to the state registrar of all physicians 
and midwives who have been registered in his district during the whole or 
any part of the preceding calendar year, and in certifying names for payment 
for certificates of birth filed, the state registrar shall not include any physicians 
or midwives who have not complied with the requirements of this section; 
provided, that no fee or other compensation shall be charged by local regis- 
, trars to physicians, midwives or undertakers for registering their names under 
€ 16 ‘ae or making returns thereof to the state registrar. [1907, ch. 270, 

§ 450. Hospitals to keep record. All superintendents or managers or other 
persons in charge of hospitals, lying-in or other institutions, public or private, 
to which persons resort for treatment of disease, confinement or are committed 
by process of law, are hereby required to make a record of all of the personal 
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and statistical particulars relative to the inmates in their institutions at the 
date of approval of this act, [article] that are required in the form of cer- 
tificate herein provided for, as directed by the state registrar, and thereafter 
such record shall be by them made for all future inmates at the time of 
admission, and in case of persons admitted or committed for medical treat- 
ment of disease the physician in charge shall specify for entry in the record, 
the nature of the disease, and where, in his opinion, it was contracted. The 
personal particulars and information required by this section shall be obtained 
from the individual himself, if it is practicable to do so, and when they 
cannot be so obtained, they shall be secured in as complete a manner as 
possible from the relatives, friends or other persons acquainted with the facts. 
[1907, ch. 270, § 17.] 

§ 451. Blanks and forms furnished by state registrar. The state registrar 
shall prepare, print and supply to all registrars all blanks and forms used in 
registering, recording and preserving the returns, or in otherwise carrying 
out the purposes of this article, and shall prepare and issue such detailed 
instructions as may be required to secure the uniform observance of its pro- 
visions and the maintenance of a perfect system of registration, and no other 
blanks shall be used than those supplied by the state registrar. He shall 
earefully examine the certificates received monthly from the local registrars, 
and if any such are incomplete or unsatisfactory, he shall require such further 
information to be furnished as may be necessary to make the record complete 
and satisfactory, and all physicians, midwives, informants or undertakers con- 
nected with any case, and all other persons having knowledge of the facts 
are hereby required to furnish such information as they may possess regard- 
ing any birth or death, upon demand of the state registrar, in person, by 
mail, or through the local registrar. He shall further arrange, bind and 
permanently preserve the certificates in a systematic manner, and shall pre- 
pare and maintain a comprehensive and continuous card index of all births 
and deaths registered, the card to show the name of child or deceased, place 
and date of birth or death, number of certificate, and the volume in which 
it is contained. He shall inform all registrars what diseases are to be con- 
sidered as infectious, contagious, or communicable and dangerous to the public 
health, as decided by the state board of health, in order that when deaths 
occur from such diseases proper precautions may be taken to prevent the 
spreading of dangerous diseases. [1907, ch. 270, § 18.] 

§ 452. Local registrars to correct returns. It shall be the duty of the local 
registrar to supply blank forms of certificates to such persons as require them, 
and he shall carefully examine each certificate of birth or death when pre- 
sented for record to see that it has been made out in accordance with the 
provisions of this article and the instructions of the state registrar, and if any 
certificate of death is incomplete or unsatisfactory it shall be his duty to call 
attention to the defects in the return and to withhold issuing the burial or 
removal permit until they are corrected. If the certificate of death is prop- 
erly executed and complete, he shall then issue a burial or removal permit 
to the undertaker; provided, that in case the death occurred from some disease 
that is held by the state board of health to be infectious, contagious or 
communicable and dangerous to the public health, no permit for the removal 
or other disposition of the body shall be granted by the registrar except under 
such conditions as may be prescribed by the state and local boards of health. 
If a certificate of birth is incomplete he shall immediately notify the inform- 
ant and require him to supply the missing items if they can be obtained. He 
shall then number consecutively the certificates of birth and of death in two 
separate series, beginning with ‘‘ number one ’’ for the first birth, and the 
first death in each calendar year, and sign his name as registrar in attest 
of the date of filing in his office. He shall also make a complete and accurate 
copy of each birth and death certificate registered by him, upon a form identi- 
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cal with the original certificate, to be filed and permanently preserved in his 
office as the local record of such death, in such manner as directed by the 
state registrar, and he shall on the fifth day of each month, transmit to the 
state registrar all original certificates registered by him during the preceding 
months, and if no births and no deaths occur in any month he shall, on the 
fifth day of the following month, report that fact to the state registrar in 
such manner as the state registrar shall direct. [1907, ch. 270, § 19.] 

§ 453. Fees of registrars. Each local registrar shall be entitled to be paid 
the sum of twenty-five cents for each birth and each death certificate properly 
and completely made out and registered with him, and correctly copied and 
duly returned by him to the state registrar, as required by this article; pro- 
vided, that in cities in which the city clerk or health officer, acting as regis- 
trar, receives a fixed salary in lieu of fees, no further compensation shall be 
paid for the duties required by this article. In case no births or no deaths 
were registered during any month, the local registrar shall be entitled to be 
paid the sum of twenty-five cents for each report to that effect promptly 
made in accordance with the directions of the state registrar. All amounts 
payable to registrars under provisions of this section shall be paid by the 
county in which the registration districts are located upon certification by 
the state registrar, and the state registrar shall annually certify to the 
auditors of the several counties the number of births and deaths registered 
with the names of local registrars and the amounts due each at the rates fixed 
herein. [1907, ch. 270, § 20.] 

§ 454. Certified copies of record of births or deaths, fees for. The state 
registrar shall, upon request, furnish any applicant a certified copy of the 
record of any birth or death registered under provisions of this article, for 
the making and certification of which he shall be entitled to a fee of fifty 
cents to be paid by the applicant, and any such copy of the record of a 
birth or death, when properly certified by the state registrar to be a true 
copy thereof, shall be prima facie evidence in all courts and places of the 
facts therein stated. For any search of the files and records, when no certified 
copy is made, the state registrar shall be entitled to a fee of fifty cents for 
each hour or fractional hour of time of search, to be paid by the applicant, 
and the state registrar shall keep a true and correct account of all fees by 
him received under these provisions, and turn the same over to the state 
treasurer. [1907, ch. 270, § 21.] 

§ 455. Penalty for failure to comply with law. If any physician who was 
in medical attendance upon any deceased person at the time of death shall 
neglect or refuse to make out and deliver to the undertaker, sexton or other 
person in charge of the interment, removal or other disposition of the body, 
upon request, the medical certificate of cause of death hereinbefore provided 
for, he shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than five dollars nor more than fifty dollars, 
and if any physician shall willfully or knowingly make a false certification 
of the cause of death in any case, he shall be deemed guilty of a misdemeanor 
and upon conviction thereof, shall be fined not less than fifty dollars nor 
more than two hundred dollars, and any physician or midwife in attendance 
upon a case of confinement, or any other person charged with responsibility 
for reporting births, in the order named in section 446 of this article, who 
shall neglect or refuse to file a proper certificate of birth with the local 
registrar within the time required by this act, shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof, shall be fined not less than five 
dollars nor more than fifty dollars. If any undertaker, sexton or other person 

acting as undertaker shall inter, remove or otherwise dispose of the body 
of any deceased person without having received a burial or removal permit 
as herein provided, he shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, shall be fined not less than twenty dollars nor more than 
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one hundred dollars. Any registrar, deputy registrar, or sub-registrar who 
shall neglect or fail to enforce the provisions of this article in his district 
or shall neglect or refuse to perform any of the duties imposed upon him by 
this article, or by the instructions and directions of the state registrar, shall 
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall be 
fined not less than ten dollars nor more than one hundred dollars. Any 
person who shall willfully alter any certificate of birth or death, or the copy 
of any certificate of birth or death, on file in the office of the local registrar, 
shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall 
be fined not less than ten dollars nor more than one hundred dollars, or be 
imprisoned in the county jail not exceeding sixty days, or suffer both fine 
and imprisonment in the discretion of the court. Any other person or persons 
who shall violate any of the provisions of this article, or shall willfully neglect 
or refuse to perform any duties imposed upon them by the provisions of this 
article, shall be deemed guilty of a misdemeanor, and, upon conviction thereof, 
shall be fined not less than five dollars nor more than one hundred dollars. 
Any transportation company or common carrier transporting or carrying, or 
accepting through its agents or employes for transportation or carriage, the 
body of any deceased person without an accompanying permit, issued in 
accordance with the provisions of this article shall be deemed guilty of a 
misdemeanor, and, upon conviction thereof, shall be fined not less than fifty 
dollars, nor more than two hundred dollars; provided, that in case the death 
occurred outside the state and the body is accompanied by a certificate of 
death, burial, or removal, or transit permit, issued in accordance with the 
law or board of health regulations in force where the death occurred, such 
death certificate, burial, or removal, or transit permit may be held to authorize 
the transportation or carriage of the body into or through the state. [1907, 
ch. 270, § 22.] 

§ 456. Enforcement of law, who charged with. Local registrars are hereby 
charged with strict and thorough enforcement of the provisions of this article 
in their districts, under the provision and direction of the state registrar. 
They shall make an immediate report to the state registrar of any violation 
of this law coming to their notice by observation or upon complaint of any 
person, or otherwise. The state registrar is hereby charged with the thorough 
and efficient execution of the provisions of this article in every part of the 
state, and with supervisory powers over local registrars to the end that all 
of these requirements shall be uniformly complied with. He shall have 
authority to investigate cases of irregularity or violation of law, personally 
or by accredited representative, and all registrars shall aid him, upon request, 
in such investigation. When he shall deem it necessary, he shall report cases 
of violation of any of the provisions of this article to the prosecuting attorney 
or official of the proper county or municipality, with a statement of the facts 
and circumstances, and when any such case is reported to them by the state 
registrar, all prosecuting attorneys, or officials acting in such capacity, shall 
forthwith initiate and promptly follow up the necessary court proceedings 
against the parties responsible for the alleged violations of law, and upon 
request of the state registrar the attorney-general shall likewise assist in the 
enforcement of the provisions of this article. [1907, ch. 270, § 23.] 

§ 457. County auditor to furnish names of township clerks. It is hereby 
made the duty of each county auditor to furnish, after each township election, 
the name of the clerk of each organized civil township within his county, 
with his postoffice address, to the state registrar of vital statistics; and any 
auditor who shall willfully neglect or refuse to furnish such names shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
not less than ten dollars nor more than fifty dollars. [1907, ch. 270, § 24.] 
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ARTICLE 14.— REGULATING THE PRACTICE OF MEDICINE AND SURGERY. 


§ 458. Board of medical examiners. How appointed. Qualifications. The 
governor shall on or before the first day of August, 1911, appoint a state board 
of medical examiners, consisting of nine members, two of whom shall be 
homeopathic physicians; who shall be practicing physicians of integrity and 
ability, who shall be residents of and have been duly licensed to practice 
medicine and surgery in this state, and who shall have been graduated from 
medical schools of high educational requirements and standing and shall have 
been engaged in the active practice of their profession within this state for 
a period of at least five years. Three of such persons shall hold office for the 
term of one year from the said first day of August, 1911, three for the period 
of two years, and three for the period of three years from said date. There- 
after, and as the terms of office expire, all members of the board shall be 
appointed for the term of three years with the exception of those who may 
be appointed to fill unexpired terms. Until the first day of August, 1911, 
the members of the present state board of medical examiners shall hold office 
and shall enforce the provisions of this article. [1911, ch. 189, § 1; R. C. 
1905, § 294; 1890, ch. 93, § 1; R. C. 1895, § 275.] 

§ 459. Officers. Meetings for examinations. Records and rules. Such 
board shall elect a president and secretary-treasurer, and shall have a seal. 
The secretary-treasurer shall be the general administrative and prosecuting 
officer of said board but need not be a member thereof. The president and 
the secretary-treasurer shall have the power to administer oaths. The board 
shall hold meetings for examinations at such places, as it may designate, on 
the first Tuesday in January and July of each year, and such special meetings 
as it may from time to time appoint. The board shall keep a record of all 
its proceedings, and also a register of applicants for license, together with 
their ages, and the time spent in the study of medicine and in their studies 
preliminary thereto, and the nature thereof, and the name and location of 
all institutions, medical and otherwise, granting to such applicants degrees 
or certificates of.attendance on lectures and classes in medicine and surgery 
and studies preliminary thereto. Such register shall also show whether the 
applicant was rejected or licensed by the board. Said books and register 
shall be prima facie evidence of all matters therein recorded. Said board 
shall from time to time adopt such rules and regulations as it may deem 
necessary for the performance of its duties and a schedule of minimum 
educational requirements which shall be without prejudice, partiality, or 
discrimination as to schools or systems of practice of medicine. [1911, ch. 189, 
§ 2; R. C. 1905, § 295; 1890, ch. 93, § 2; R. C. 1895, § 276.] 

§ 460. Power to administer oaths and summon witnesses. Enforcement of 
powers. Said board shall have authority to administer oaths, to summon 
witnesses and take testimony in all matters relating to their duty. When 
the board, in the transaction of any of its business, or in the conduct of any 
hearing or when any person interested in such business or hearing shall desire 
to secure the presence or testimony of any person before said board, said 
board or such person, may procure subpoenas from the clerk of the district 
court of the county wherein such business is to be transacted or conducted 
before said board and the clerk of such court is hereby directed to issue such 
subpoenas, as, in the name of the state of North Dakota, commanding the 
persons whose names shall be given to such clerk by said board, or by such 
persons so interested in such business or hearing, to appear before said board 
at a certain time and place fixed by said board, for the transaction of such 
business or conduct of such hearing and then and there testify in the matter 
of such business or in such hearing. If any person so commanded to appear 
and testify shall fail or refuse to obey such-subpoena, he shall be dealt with 
by said district court in the same manner and to the same effect as though 
such subpoena had commanded such person to appear and testify in a cause 
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on trial in said court. Fees or other charges or payments, which may be 
demanded by any person so commanded to appear and testify shall be only 
those which may be demanded by witnesses in causes in the district court 
and under the same circumstances. Such subpoenas shall be served in the 
same manner as are subpoenas for trials in the district court, and they shall 
be substantially the same form. It shall be the duty of the secretary-treasurer, 
under the direction of the board, personally or by deputy duly authorized 
thereunto by said board, to aid the several district attorneys of the state in 
the enforcement of this article and in the prosecution of all persons who may 
have violated any of its provisions. (1911, ch. 189, § 3.] 

§ 461. License. No. person shall practice medicine in this state unless he 
shall have made application to said board of medical examiners, through the 
secretary-treasurer thereof, upon such form and in such manner as shall be 
adopted and prescribed by said board, for a license so to do, and shall have 
obtained from said board and shall possess in full force and virtue a valid 
license so to do; and any person who practices medicine in this state, without 
having made such application and without having received and without still 
possessing such a license, shall be deemed to have thereby violated the pro- 
visions of this article. All applicants for a license to practice medicine or 
for a restoration of any such license which has been revoked, shall furnish 
the board with satisfactory evidence of good moral character. Nothing in 
this article shall be taken or construed to preclude physicians and surgeons 
who have already been admitted to practice their professions within the state 
of North Dakota and under and according to the laws thereof to continue so 
to practice. [1911, ch. 189, § 4.] | 

Applicable to ophthalmologist engaged in fitting glasses to eye and using title “ Dr.” 
State v. Yegge, 19 S. D. 234, 69 L.R.A. 504, 103 N. W. 17,9 A. & E. Ann. Cas. 202. 
aon regulating the practice of physicians, to whom applicable. 98 Am. St. 

Constitutionality of regulations as to practice of physicians, license. 14 L.R.A. 581. 

Power to regulate the practicing of physicians. 23 Am. St. Rep. 25. 

Right of unlicensed physician to act as employee of licensed one, 44 L.R.A.(N.S.) 1089. 

§ 462. Definition. The term ‘‘ practice of medicine,’’ as used in this article, 
is intended to cover and include the practice of medicine, surgery, and 
ee The term ‘‘ physician ’’ means physician and surgeon. ([1911, 
ch. 1 : 

Waste re practicing medicine within the state. 4 L.R.A.(N.S.) 1023. 
Midwifery as practice of medicine contravening statute. 17 L.R.A.(N.S.) 94. 
Administering domestic remedy for pay as practicing medicine. 12 L.R.A.(N.S.) 1094. 

Application of statutes regulating practice of medicine to persons giving special kinds 


of treatment. 3 L.R.A.(N.S.) 762; 24 L.R.A.(NS.) 103; 25 L.R.A.(N.S.) 1297; 33 
L.R.A.(N.S.) 179. 


§ 463. Meaning of the term practice of medicine. Exemptions and excep- 
tions. A person shall be regarded as practicing medicine within the meaning 
of this article who holds himself, or herself out to the public as being engaged 
within this state in the diagnosis or treatment of diseases or injuries of human 
beings; or who suggests, recommends or prescribes any form of treatment 
for the intended palliation, relief or cure of any physical or mental ailment 
of any person with the ‘intention of receiving therefor, either directly or 
indirectly, any fee, gift or compensation whatsoever; or who maintains an 
office for the examination or treatment of persons afflicted with disease or 
injury of body or mind; or who attaches the title M. D., surgeon, doctor or 
any word or abbreviation to his name, indicating that he is engaged in the 
treatment or diagnosis of the diseases or injuries of human beings. Nothing 
in this article, however, shall be construed to affect lawfully qualified physi- 
cians in other states or countries meeting legally licensed physicians in this 
state for consultation or any physician residing on the border of a neigh- 
boring state and duly licensed under the laws thereof to practice medicine 
therein, and who does not open an office or appoint a place to meet patients 
or receive calls within this state; or the domestic administration of family 
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remedies ; or dentists practicing their profession or optometrists when licensed 
and practicing under the provisions of article 16 of chapter 4 of the political 
code, Revised Codes of 1905 [sections 524-539 herein]; nor to prohibit the 
practice of christian science or other religious tenets or religious rules or 
ceremonies as a form of religious worship, devotion, or healing, provided that 
the persons administering or making use of or assisting or prescribing such do 
not prescribe or administer drugs or medicines nor perform surgical or physical 
operations, nor assume the title of or hold themselves out to be physicians 
or surgeons; nor shall this article be construed to prohibit any person, if 
qualified under chapter 172 of the Laws of 1909 [section 516-523 herein], 
from engaging in the practice of osteopathy, when not representing himself 
as, or assuming the title of physician or surgeon; provided such person 
does not profess or hold himself out to, nor administer or prescribe drugs 
or perform surgery, except minor surgery; nor shall it be construed to 
prohibit commissioned surgeons of the United States army, navy or public 
health and marine hospital service from performing their lawful duties in 
this state as such. [1911, ch. 189, § 6.] 

§ 464. Examinations. How conducted. Subjects. The manner of deter- 
mining the qualifications of any person to practice medicine or surgery shall 
be such as shall be adopted by the state board of medical examiners. Exam- 
ination of applicants for the licenses to practice medicine shall be made by 
said board according to the method deemed by it to be most practicable 
and expeditious to test the applicant’s qualifications. Each applicant shall 
be designated by a number instead of name, so that his identity shall not be 
disclosed to the members of the board, until the examinations shall be graded. 
The subject of written, oral or clinical examinations for applicants shall be 
as follows: 

Anatomy, physiology, chemistry, pathology, gynecology, physical diagnosis, 
toxicology, surgery, obstetrics, histology, bacteriology, medical jurisprudence, 
and preventive medicine. [1911, ch. 189, § 7; R. C. 1905, § 296; 1890, ch. 93, 
§ 3; R. C. 1895, § 277; 1905, ch. 148, § 1.] 

§ 465. Examinations waived. In the case of an applicant coming from, 
or who has been educated in other states or foreign universities, such appli- 
cant’s credentials relating to his general reputation, his preliminary education 
and the course of study he has pursued, the degrees he has received, the 
number of years he has been engaged in the lawful practice of medicine. 
his experience in hospitals, medical departments of the army, navy, and 
public health and marine hospital service, licenses granted to him by other 
states and countries, and his experience as a teacher of medicine, shall be 
given due consideration, by the board in determining his qualifications to 
practice medicine. When convinced by an investigation of an applicant’s 
credentials that he is qualified to practice medicine and surgery, the board 
may in its discretion, grant him a license without examination, upon the 
payment of the regular fee of twenty-five dollars, and provided further that 
said board upon the payment of such fee and in its discretion, may accept 
and register and, without further examination, issue a license to practice 
medicine upon any certificate which shall have been issued to an applicant 
by the medical examining board of the District of Columbia, or of any state 
or territory of the United States, provided, however, that the applicant has 
received a degree or diploma from a legally chartered medical school, the 
requirements of the medical examining board of such state, district or territory, 
or degree, in no particular less than those prescribed by the association of 
American medical colleges for that year; and provided further that the legal 
requirements of the medical examining board of such state, district or territory, 
shall have been at the time of issuing such certificate, in no degree or par- 
ticular less than those of this state, at the time when such -ertificate shall 
be presented for registration and approval of the board provided for in this 
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article; and provided further that the provisions and exceptions in this section 
contained shall be held to apply only to the certificate of licenses of such 
states, districts or territories as accept and register the certificates and licenses 
granted by the board provided for herein, without further examinations of 
the persons holding such eertificates. [1911, ch. 189, § 8; R. C. 1905, § 296; 
1890, ch. 93, § 3; R. C. 1895, § 277; 1905, ch. 148, § 1.] 

§ 466. Preliminary. Qualifications. All applicants for licenses to practice 
medicine in the state of North Dakota and all applicants for the examination 
of the board of medical examiners herein provided for, must, as a prerequisite 
thereto, and except as provided in section 465 of this article, present evidence 
which shall be satisfactory to said board of having graduated from a reputable 
medical college and having attended in such college or colleges the lectures 
of no less than, four college years of at least eight months each, and must all 
give evidence which shall be satisfactory.to said board, or a preliminary 
education which would be necessary to admit said student to the junior or 
third year of the University of North Dakota or some equally reputable 
American college or university ; provided, however, that in case of applicants 
who have graduated from a reputable medical college prior to the year of 
1905, satisfactory evidence of attendance on the lectures and classes of three 
college years of at least six months each, shall be deemed sufficient to entitle 
such applicants to take the examination herein provided for. [1911, ch. 189, 
§ 9; R. C. 1905, § 296; 1890, ch. 98, § 3; R. C. 1895, § 277; 1905, ch. 148, § 1.] 

§ 467. License. Fees. If such applicant passes the prescribed examination, 
or if such applicant is excused from such examination as provided for in 
section 465 of this article and is found by the board to be properly qualified, 
the board may grant him a license to practice medicine, surgery, obstetrics, 
in this state, which license shall be signed by the president and secretary- 
treasurer of the board, and shall have the seal thereof affixed to or impressed 
thereon. The fee of such examination shall be twenty-five dollars, to be 
applied to the board toward paying the compensation and expenses thereof, 
including the enforcement of the provisions of this article, and the same fee 
shall be charged where an application for licenses is made without examina- 
tion. [1911, ch. 189, § 10; R. C. 1905, § 296; 1890, ch. 93, § 3; R. C. 1895, 
§ 277; 1905, ch. 148, § 1.] 

§ 468. Revocation and refusal of licenses. The state board of medical 
examiners, shall keep a record of all its proceedings, together with the evi- 
dence offered in the matter of revoking or refusing licenses hereunder, may 
refuse to grant, or may revoke, a license to practice medicine and surgery 
in this state, and may cause a licentiate’s name to be removed from the record 
in the office of any recorder of deeds, upon any of the following grounds, 
to wit: The employment of fraud or deception in applying for or securing 
a license, or in passing the examination provided for in this article; the 
practice of medicine under a false or assumed name, or impersonation of 
another physician of this state or any state, territory or foreign country of 
a like or different name; the conviction of a felony, or of a crime involving 
moral turpitude; habitual intemperance im the use of ardent spirits, narcotics 
or stimulants to such an extent as to incapacitate for performance of profes- 
sional duties; the procuring or aiding or abetting in procuring or attempting 
to procure a criminal abortion; negligent or ignorant malpractice resulting 
in permanent injury or the death of a patient; the obtaining of a fee either 
directly or indirectly either in money or in the form of any thing of value, 
or in the form of financial profit, either as personal compensation, or as com- 
pensation, charge, profit or gain for an employer, or any other person or 
persons, on the representation that a manifestly incurable, sick, diseased or 
injured condition of any person can be permanently cured, causing the publi- 
cation, circulation, exhibition or display publicly of an advertisement, notice 
or information of any medicine or means whereby the monthly periods of 
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women can be regulated or the menses if suppressed can be re-established, 
or whereby abortion can be accomplished; causing the publication, circula- 
tion, exhibition or display publicly of any advertisement relative to the 
treatment, alleviation, palliation, cure or prevention of any disease, weakness 
or condition of the sexual organs. An appeal from the final decision of such 
board shall lie to the district court of the county in which such decision was 
made, within sixty days after notice to the party aggrieved. The record on 
appeal shall consist of the entire proceedings of such board, together with 
the evidence offered. Such appeal shall be governed by the code of civil 
procedure so far as applicable. [1911, ch. 189, § 11; R. C. 1905, § 296; 1890, 
ch. 98, § 3; R. C. 1895, § 277; 1905, ch. 148, § 1.] 
ower to revoke license of physicians and surgeons. 1 L.R.A.(N.S.) 811. 


Grounds for revoking physician’s license. 8 L.R.A.(N.S.) 585; 17 L.R.A.(N.S.) 439; 
30 L.R.A.(N.S.) 783. 


Statute of limitations as a defense to revocation of physician’s license. 11 L/R.A. 
(N.S.) 557. 


§ 469. Licenses to be recorded. Every person who shall receive a license 
from the state board of medical examiners shall have it recorded immediately 
in the office of the recorder of deeds of the county in which he shall main- 
tain an office for the practice of medicine, and shall likewise have it recorded 
in any county in which he shall practice medicine regularly. The recorder 
of deeds of each county in this state shall keep for public inspection, in a 
book provided for that purpose, a complete list and description of the licenses 
recorded by him. When any such license shall be presented to him for 
record he shall stamp or write upon the back thereof his signed memorandum 
of the date when such license was presented for record. If the name of any 
person shall not so appear in such book in any particular county in this 
state in connection with a description of such license provided for in this 
article, such act shall be prima facie evidence in any civil or criminal action 
involving the practice of medicine by such person in such county, that such 
person does not possess in full force of virtue a license to practice medicine 
in this state. [1911], ch. 189, § 12; R. C. 1905, § 297; 1890, ch. 93, § 4; BR. C. 
1895, § 278; 1901, ch. 142.] 

§ 470. Penalties for violations and for fraudulent impersonation and fraud- 


‘ulent devices. Any person who shall practice medicine in this state without 


complying with the provisions of this article, and any person who shall violate 
any of the provisions of this article, shall be deemed guilty of misdemeanor, 
and upon conviction thereof, shall be punished by a fine of not less than 
fifty dollars nor more than three hundred dollars, or by imprisonment in 
the county jail for not less than ten days, nor more than thirty days, or 
both, in the discretion of the court. Any person who shall present or attempt 
to file as his own, diploma or certificate of credentials of another, who shall 
give false evidence or present any altered or forged instrument or writing 
of any kind to the state board of medical examiners or any member thereof, 
in connection with an application for license to practice medicine, or in any 
hearing before said board, or who shall practice medicine under a false or 
assumed name or who shall falsely personate another practitioner of a like 
or different name, shall be guilty of a felony, and upon conviction thereof 
shall be punished by imprisonment in the state penitentiary for a term of 
not less than one year nor more than ten years at hard labor. [1911, ch. 189, 


§ 13; R. C. 1905, § 299; 1890, ch. 93, § 6; R. C. 1899, § 280; 1905, ch. 148, § 1.] 
Effect of physician’s failure to procure license. 16 L.R.A. 425. 
Validity of contract by unlicensed physician. 12 L.R.A.(N.S.) 613. 
Practicing medicine, surgery, or dentistry without a license as a continuing offense. 
42 L.R.A.(N.S.) 768. 


§ 471. Removal of members of examining board. Re-election. The governor 
of the state of North Dakota may, for good cause shown, and upon the recom- 
mendation of three-fourths of the members of the board of medical examiners, 
remove any member of such board for misconduct, incapacity or neglect of 
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duty. No member of such board shall serve thereon for more than two full 
successive terms. [1911, ch. 189, § 14.] 


ARTICLE 15.— For THE PROMOTION OF MEDICAL SCIENCE. 


The title given to this article 15 is the caption of Laws 1890, ch. 92, which consisted 
of sections 472-474 herein. These three sections appeared in R. C. 1905 at the end of 
“Article 12— State Board of Medical Examiners.” Since, however, Laws 1911, ch. 189, 
constituting sections 458-471 herein, and evidently in large part superseding said article 
12, contains no provision on the subject of the sections, and repeals only “all acts and 

arts of acts in conflict with the provisions of” that act of 1911, the three sections are 

ere preserved. 


§ 472. Certain dead bodies may be used for dissecting. It shall be lawful 
for any medical association, regular physician and surgeon or the professors 
of any medical college in this state to receive the body of any person executed 
pursuant to sentence of law and of all persons dying in the penitentiary 
or county jails while under sentence of law for crime, to be used within the 
state for the advancement of anatomical science, preference being given to 
medical colleges established by law within this state. [R. C. 1905, § 300; 
1890, ch. 92, § 1; R. C. 1895, § 281.) 

§ 473. Remains to be interred. Every physician, surgeon or professor 
before receiving any such body shall give to the officer surrendering the same 
a sufficient bond conditioned that such body shall be used only for the pro- 
motion of anatomical science within the state and so as not to outrage public 
feeling: and that after having been so used the remains thereof shall be 
interred in some public cemetery. [R. C. 1905, § 301; 1890, ch. 92, § 2; R. C. 
1895, § 282.] 7 

§ 474. When body not to be used for dissecting. If the deceased during 
his last illness requested to be buried or, if within thirty-six hours after his 
death any friend or-relative asks to have the body buried, the body shall 
not be so surrendered, but shall be buried. [R. C. 1905, § 302; 1890, ch. 92, 
§ 3; R. C. 1895, § 283.] 


ARTIOLE 16.— PRACTICE OF PHARMACY. 
R. C. 1905, §§ 303-312, are clearly superseded by the provisions of this article. 

§ 475. Compounding restricted. No person other than a_ registered 
pharmacist, assistant ‘registered pharmacist or a regularly licensed physician 
shall manufacture, compound, sell or dispense for medicinal use any drug, 
poison, medicine or chemical (except patent or proprietary preparations) or 
dispense or compound a prescription of a medical practitioner except as 
provided in this article. [1907, ch. 182, § 1; BR. C. 1905, § 9020; 1890, ch. 108, 


§§ 1, 12; 1893, ch. 80, § 6; R. C. 1895, § 7280; 1905, ch. 147, § 1.] 
aay aoe unlicensed druggists to recover for services rendered by licensed one. 2 L.R.A. 


§ 476. Registered pharmacists’ assistants. Every store, dispensary, phar- 
macy, laboratory, or office for the sale, dispensing or compounding of drugs, 
medicines or chemicals, or for the compounding or dispensing of prescriptions 
of medical practitioners shall be in charge of a registered pharmacist. A 
registered assistant pharmacist may be left in charge of a store, dispensary, 
pharmacy, laboratory or office for the sale, dispensing or compounding of 
drugs, medicines or chemicals or for the dispensing of prescriptions of medical 
practitioners only during the temporary absence of the registered pharmacist. 
No registered assistant shall conduct a pharmacy except during the temporary 
absence of the registered pharmacist in charge thereof. Every store or shop 
where drugs, medicines, or chemicals are dispensed or sold at retail, or dis- 
played for sale at retail for medicinal purposes, or where prescriptions are 
compounded, shall be deemed a ‘‘ pharmacy ”’ within the meaning of this 
article. In every pharmacy a sign shall be posted in a conspicuous place 
showing the name of the registered pharmacist in charge thereof. [1907, 
ch. 182, § 2.] 
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§ 477. Board of pharmacy, appointment. The state board of pharmacy 
shall consist of five registered pharmacists. The members of said board 
shall be appointed by the governor upon the recommendation of the North 
Dakota pharmaceutical association, and the persons so appointed shall be 
chosen from the members of said association. Except as provided in the 
next section the members of said board shall be appointed for a term of five 
years and until their successors are appointed and qualified. ([1907, ch. 182, 
§ 3; R. C. 1905, § 303; 1890, ch. 108, § 4; R. C. 1895, § 284.] 

§ 478. Vacancies. The three members of the present state board of phar- 
macy shall continue in office for the remainder of their respective terms, 
and the governor shall appoint two additional members, one for a term of 
four years and one for a term of five years. In case of a vacancy by death, 
resignation or removal the governor shall fill the vacancy by an appointment 
for the unexpired term. [1907, ch. 182, § 4; R. C. 1905, § 304; 1890, ch. 108, 
§ 5; 1893, ch. 80, § 2; R. C. 1895, § 285.] 

§ 479. Organization. Bond. Meetings. At the first regular meeting of 
the board after the appointment and qualification of the additional members 
thereof provided by this article, and annually thereafter at the first regular 
meeting after the appointment and qualification of a new member for a full 
term the board shall elect a president, secretary and treasurer. The president 
and treasurer shall be chosen from the members of the board, but any suitable 
person whether a member of the board or not, may be chosen as secretary. 
Said officers shall respectively perform such duties as the board may prescribe. 
The secretary and treasurer shall each give a satisfactory bond to the state 
board of pharmacy in the sum of not less than two thousand dollars for the 
faithful performance of his official duties and the safe and proper care and 
disposal of all funds and property under his charge by the officer by and 
for whom the bond is given. The board shall hold at least two and not more 
than four meetings in each ealendar year for the examination of applicants 
for registration, and it shall give at least thirty days’ notice of the time and 
place of any meeting for the examination of applicants for registration, by 
publishing notice thereof in three pharmaceutical journals of general circu- 
lation in the state. It may hold such other meetings for the performance of 
its duties as may be necessary, and such meetings may be called by the 
secretary at the request of the president, or of any two members upon such 
notice to all the members as the board may prescribe by its rules and regu- 
lations or at such time and place as a majority of the members agree upon. 
In case of the death, removal or resignation of the president of the board 
or his absence from or refusal or inability to act at any meeting of the board, 
the senior member of the board present shall act as president. In case of 
the death, removal or resignation of the secretary or treasurer or the absence 
or refusal or inability of either to act, the board may choose another for the 
time being, or for the remainder of the year. The president, secretary and 
treasurer, or any of them, may be allowed such compensation for their 
services as such in addition to their pay as members as four-fifths of the 
members of the board shall determine. (1907, ch. 182, § 5; R. C. 1905, § 304; 
1890, ch. 108, § 5; 1893, ch. 80, § 2; R. C. 1895, § 285.] 

§ 480. Quorum. Powers. <A majority of the board shall constitute a 
quorum for the transaction of any business. The board shall have power 
and it shall be its duty: 

(a.) To cancel and revoke the certificate and registration of any registered 
pharmacist, or registered assistant pharmacist for incompetency, or who is 
addicted to any drug habit. 

(b.) To examine and register as pharmacist and assistant pharmacist all 
applicants which it shall find to be entitled to such registration. 

(c.) To prescribe rules and regulations for the guidance of its members, 
officers and employes, and to ensure the proper and orderly dispatch of its 
business. 
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(d.) To employ and pay such persons as it may deem necessary to inspect 
pharmacies in this state or investigate for the information of the board or to 
procure evidence in any proceeding pending before such board or in aid of 
any prosecution or action in any court commenced or about to be com- 
menced by or against such board in relation to any matter in respect to 
which the board has any duty to perform. 

(e.) To employ and pay counsel to advise the board, or to prosecute or 
defend any action or proceeding commenced by or against the board or 
pending before it. 

(f.) The president of the board shall have the power to administer oaths 
to applicants for registration, and to any witness in any hearing, investi- 
gation or proceeding pending before such board. [1907, ch. 182, § 6; R. C. 
1905, § 304; 1890, ch. 108, § 5; 1893, ch. 80, § 2; R. C. 1895, § 285.] 

§ 481. Certificate of registration, cancelled when. The certificate and regis- 
tration of a pharmacist or assistant pharmacist shall not be revoked or 
cancelled until after a hearing before the board upon notice to the person 
accused and an opportunity to appear in person and by counsel and produce 
witnesses in his own behalf; and the notice of hearing must contain a copy 
of the complaint against him, which complaint must be in writing. The 
foregoing provisions of this section shall not apply to cases where a phar- 
macist or assistant pharmacist shall have been convicted in a court of 
general jurisdiction of an offense against any law, the violation of which 
is ground for cancellation of the certificate or registration, but in such cases 
a certified copy of the judgment of conviction filed with the board shall 
authorize the board to summarily cancel and revoke the certificate of the 
convicted pharmacist. The board shall prescribe rules and regulations not 
inconsistent with this article, to govern the procedure in proceedings before 
it to cancel a certificate or registration. [1907, ch. 182, § 7; R. C. 1905, § 304; 
1890, ch. 108, § 5; 1898, ch. 80, § 2; R. C. 1895, § 285.] 

§ 482. Former certificates in force. The certificate of every pharmacist 
and assistant pharmacist whose certificate and registration as such is in force 
at the time this article takes effect shall remain in force for the period for 
which this certificate was issued but subject to the conditions and provisions 
of this article and may be renewed, cancelled or revoked and the holder shall 
be entitled to the same privileges and be subject to the same conditions and 
penalties as if such certificate had been issued and such registration pro- 
cured under this article; provided, however, that any offense committed or 
penalty or forfeiture incurred on account of any act or transaction before 
this article takes effect shall be punishable or recoverable according to the 
provisions of the law in force when such act was done, notwithstanding any 
express or implied repeal of such law by this article. (1907, ch. 182, § 8.] 

§ 483. Restriction as to registration. After this article takes effect no 
person except those mentioned in the preceding section shall be registered or 
receive a certificate as a pharmacist or assistant pharmacist until he or she 
. 3] have complied with the conditions hereinafter provided. [1907, ch. 182, 

§ 484. Registration without examination. When. The board may, without 
examination, register and issue a certificate as a pharmacist or assistant 
pharmacist to any person of good moral character who shall present to 
the board satisfactory evidence that he or she had before coming to this 
state been legally licensed as a pharmacist or assistant pharmacist in another 
state or foreign country, by the laws of which the requirements for such 
license with respect to qualifications are equivalent to the requirements of 
this article; provided, however, that it shall not be obligatory upon such 
board to recognize or accept the license, certificate or registration of such 
other state or foreign country as evidence of the applicant’s qualifications 
unless the board is satisfied that such applicant is in fact qualified to be a 
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pharmacist or assistant pharmacist in this state; and provided, further, that 
the board may deny recognition or acceptance of the license, certificate or 
registration of any state or foreign country which does not accord similar 
recognition to licentiates of this state. [1907, ch. 182, § 10.] 

§ 485. Examination for registration. Except as hereinafter provided, every 
applicant for registration as a pharmacist or assistant pharmacist must, before 
receiving a certificate from the board, successfully pass such an examination 
as to his learning and professional qualifications the board shall prescribe. 
(1907, ch. 182, § 11.] 

§ 486. Qualifications for registration. On and after January first, 1913, an 
applicant for registration as a pharmacist must, as a condition precedent to 
an examination therefor, present to, and file with the pharmacy board satis- 
factory evidence that he or she is over twenty-one years of age and of good 
moral character; that he or she has had three years of practical pharma- 
ceutical work in a place where drugs, medicines and poisons were dispensed 
and retailed and prescriptions compounded in a reputable pharmacy, under 
the instruction and supervision of a registered pharmacist; and has com- 
pleted at least one year of work in an approved school or college of pharmacy. 
On and after January first, 1915, an applicant for examination as a regis- 
tered pharmacist, must, with the application for examination, present to, 
and file with the pharmacy board, satisfactory evidence that he or she has 
had at least two years’ practical experience in a place where drugs, medicines 
and poisons were dispensed and retailed and prescriptions compounded, in 
a reputable pharmacy, under the instruction and supervision of a registered 
pharmacist, and must have graduated from a school or college of pharmacy 
approved by the pharmacy board, and shall furnish evidence that he or she 
has received a diploma from such college or school of pharmacy. The said 
board shall be authorized to determine what shall constitute an approved 
school or college of pharmacy, but no school or college of pharmacy shall 
be considered as approved unless it shall furnish by a competent faculty 
of instructors a course of instruction for a full two-years’ course of not less 
than six hundred (600) hours given to lectures and recitations and two hun- 
dred hours given to laboratory work in the following subjects: 

Physics, Chemistry (general, Qualitative, Quantitative, Organic), Pharmacy 
(theoretical, practical, dispensing), Materia Medica (physiology, therapeu- 
tics, posology, toxicology), Botany, Microscopy and Pharmacognosy. Said 
course of instruction to consist of not less than two terms in separate academic 
years of not less than thirty-two weeks of five days each for each term. Regis- 
tration as a pharmacist by said board entitles the person so registered to 
membership in the North Dakota Pharmaceutical Association. 

Provided, however, that this section shall not apply to trained nurses or 
the persons in charge of laboratories or chemical departments of public 
hospitals when acting or engaged in the discharge of their duties as such. 
(1911, ch. 202; 1907, ch. 182, § 12; R. C. 1905, § 305; 1890, ch. 108, § 2; R. C. 
1895, § 286; 1905, ch. 146.] 

§ 487. Examination for assistant. An applicant for examination and reg- 
istration as an assistant pharmacist must as a condition precedent to the right 
to be examined present and file with the board satisfactory evidence that he 
or she is a person of good moral character over the age of eighteen years, 
and has had at least two years’ experience in a reputable pharmacy under the 
instruction and supervision of a reputable pharmacist, or has been registered as 
an apprentice in pharmacy in this state for a period of two years. The board 
may, however, allow and consider as part of the two years’ experience 
required of such applicant, such time, not exceeding six months, as shall 
have been spent by the applicant in a regular course of study in a college of 
pharmacy approved by the board. [1907, ch. 182, § 13; R. C. 1905, § 307; 
1890, ch. 108, § 9; R. C. 1895, § 288; 1903, ch. 136.] 
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§ 488. Fees. Each applicant for registration shall pay to the secretary the 
sum of five dollars before examination; provided, that in case of a failure 
to pass a satisfactory examination, he may be re-examined at any regular 
meeting of the board upon payment of a fee of three dollars. [1907, ch. 182, 
§ 14; R. C. 1905, §§ 306, 307; 1890, ch. 108, §§ 8, 9; R. C. 1895, §§ 287, 288; 
1903, ch. 186.] 

§ 489. Prerequisites to examination. Any person having the educational 
qualifications sufficient to enable him to pass an entrance examination to the 
high schools of the state of North Dakota, or its equivalent, desiring to reg- 
ister as an apprentice in pharmacy, shall at the date of entering into his 
apprenticeship, file with the secretary of the state board of pharmacy a cer- 
tificate, stating that he has entered into an apprenticeship, and stating his 
age, name and educational qualifications, and he shall at the same time file 
with the said secretary a certificate from his employer, who must be a reg- 
ularly licensed and registered pharmacist of this state, which certificate shall 
set forth that the applicant has been employed by him as an apprentice in 
pharmacy, and that said applicant possesses to the knowledge of such reg- 
istered pharmacist, education and qualifications which would enable him to 
pass the entrance examinations to the high schools of this state, or its equiva- 
lent; said certificates shall be accompanied by a fee of twenty-five cents, 
and thereupon it shall be the duty of said secretary to file the same and reg- 
ister said applicant as an apprentice and at the expiration of two years after 
such registration the said applicant shall be permitted to take the examina- 
tion prescribed by the state board of pharmacy for assistant pharmacists 
upon the conditions imposed by the state board of pharmacy. [1907, ch. 182, 
§ 15; R. C. 1905, §§ 308, 309; 1908, ch. 1385, §§ 1, 2.] 

§ 490. Certificate. Issuance of. The board shall cause to be issued to each 
pharmacist or assistant pharmacist whom it finds entitled thereto a certificate 
showing the date of issue and the fact that the person to whom issued is a 
registered pharmacist or assistant pharmacist, as the case may be, his or her 
residence. The certificate shall be signed by a majority of the members of 
the board. Such certificate shall entitle the holder to act in the capacity 
stated therein for a period of one year, but may be renewed or the place of 
business designated therein be changed as hereinafter provided. [1907, ch. 
182, § 16; R. C. 1905, § 307; 1890, ch. 108, § 9; R. C. 1895, § 288; 1903, ch. 136.] 

§ 491. Register. The secretary of the board shall keep a record or register 
in which in addition to such other matters as the board may require it to 
show he shall register each certificate issued and the facts appearing in such 
certificate and appropriate spaces shall be reserved in which to record any 
we. cancellation or renewal thereof or change therein. [1907, ch. 182, 

17.) 

§ 492. Teaching of pharmacy. No member of the board of pharmacy shall 
teach pharmacy in any of its branches, unless it be as a teacher in a public 
capacity, in a college of gpnermacy: or to an apprentice duly registered with 
him. [1907, ch. 182, § 18.] 

§ 498. Compensation of board. The members of the board of pharmacy 
shall each be paid the sum of five dollars per diem for every meeting of the 
board which they attend, and all legitimate and necessary expenses incurred 
in attending the meetings of the board or in performing other official duties. 
Such expense shall be paid only from the monies received by the board under 
the provisions of this article, and no part of the salaries or other expenses of 
the board shall be paid from or out of the state treasury. Any monies re- 
maining after the payment of the salaries and expenses herein provided for 
shall be held by the treasurer as a special fund for meeting the expenses of 
the board and of the annual meeting and report of the North Dakota pharma- 
ceutical association, and such other necessary expenses that may be incurred by 
said association. 1907, eh. 182, § 19; R. C. 1905, § 311; 1890, ch. 108, § 11; 


1893, ch. 80, § 5; R. C. 1895, § 290.] 
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§ 494. Annual report. The board shall in its annual report render to the 
governor of the state, and the North Dakota pharmaceutical association an 
account of all monies received and disbursed by it. [1907, ch. 182, § 20; R. C. 


1905, § 311; 1890, ch. 108, § 11; 1893, ch. 80, § 5; R. C. 1895, § 290.] 


As to the time of making reports to the governor and the contents thereof, see sections 95, 
97, 98, 633. 


§ 495. Renewal fees. Every registered pharmacist, and every registered 
assistant pharmacist who desires to retain his registration on the books of 
the board of pharmacy in this state shall annually before the expiration of 
the first year’s registration and on or before the first day of March in each 
year, pay to the secretary of the state board of pharmacy a renewal fee to 
be fixed by the board, in no case exceeding three dollars, in return for which 
fee a renewal certificate shall be issued. In case the certificate holder fails 
to pay the renewal fee as above provided within the time provided, then the 
secretary shall mail to the certificate holder a notice addressed to his last 
known place of residence, notifying the delinquent of his failure to obtain a 
renewal certificate. The certificate holder may then within thirty days after 
the date of mailing of said notice procure a renewal certificate upon payment 
of five dollars, but if he fails to do so his original certificate or renewal 
certificate, as the case may be, shall become void and the registry thereof be 
cancelled. The board may, however, on application by the delinquent certi- 
ficate holder authorize the issuance to him of a new certificate without ex- 
amination upon payment of five dollars if satisfied that the applicant is a 
proper person to receive the same. [1907, ch. 182, § 21; R. C. 1905, § 310; 
1890, ch. 108, § 10; 1893, ch. 80, § 4; R. C. 1895, § 289.] 

§ 496. Change of residence. Record of. Every registered pharmacist, and 
assistant pharmacist shall within thirty days after changing his place of 
business as designated on the books of the board of pharmacy, notify the 
secretary of the board of his new place of business, and shall accompany the 
said notice with a fee of fifty cents. Upon receipt of said fee and the notice 
of change of place of business, the secretary shall make the necessary change 
in the register and issue a receipt for the said fee to the person sending it. 
[1907, ch. 182, § 22.] 

§ 497. Physicians’ prescriptions to be filed and preserved. Every regis- 
tered pharmacist shall file, or cause to be filed, all physicians’ prescriptions, 
or a copy thereof, compounded or dispensed in his pharmacy or store; they 
shall be preserved for at least two years, and he may furnish a copy of any 
prescription to the party presenting it on the request of such party only. 
[1907, ch. 182, § 23.] 

§ 498. False registration. Penalty. Any person who shall procure or 
attempt to procure registration, for himself or any other person under this 
act by making or causing to be made any false representations, or who shall 
falsely or fraudulently represent himself to be registered shall be deemed 
guilty of a misdemeanor and in addition to the penalty imposed by the court 
on conviction, shall, if he be a registered pharmacist or registered assistant 
pharmacist, have his registration cancelled. [1907, ch. 182, § 24.] 

§ 499. Who exempt. Nothing in this article shall apply to, or interfere 
with any practitioner of medicine who is duly registered, as such, by the 
state board of medical examiners of this state, with supplying his own 
patients, as their physician, with such remedies as he may desire, nor does 
this article apply to the exclusively wholesale business of any dealer, nor do 
general dealers come under the provisions of this article so far as it relates 
to the keeping for sale of proprietary medicines in original packages and 
the simple household remedies; nor does this article apply to registered or 
copyrighted proprietary medicines registered in the United States patent 
office, nor to the manufacture of proprietary remedies or the sale of the same 
in original packages, by persons other than pharmacists, and this article shall 
not be construed to prohibit the sale, dispensing or compounding of drugs 
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or medicines or physicians’ prescriptions in any established hospital to the 
patients therein by or under the direct supervision of a resident interne 
physician of such hospital. [1907, ch. 182, § 25.] 

§ 500. Penalty. Any proprietor of a pharmacy, who not being a registered 
pharmacist, shall fail or neglect to place in charge of such pharmacy a 
registered pharmacist, or any such proprietor who shall by himself, or any 
other person permit the compounding or dispensing of prescriptions, or the 
vending of drugs, medicines or poisons, in his store or place of business, 
except by or in the presence and under the direct supervision of a registered 
pharmacist, or any person not being a registered pharmacist, who shall take 
charge of or act as manager of such pharmacy, or store, or who, not being a 
registered pharmacist, retails, compounds, or dispenses drugs, medicines or 
poisons, shall be guilty of a misdemeanor. [1907, ch. 182, § 26.] 

§ 501. Temporary certificate. How obtained. The secretary of the state 
board of pharmacy, or any member of said board on being requested by 
the secretary in writing may examine applicants orally or in writing, and 
issue a temporary certificate to practice pharmacy, which shall authorize 
such practice and be valid until the next meeting of the board. Only one 
temporary certificate shall be issued to the same applicant, and no temporary 
certificate shall be issued to any person whose application has been acted on 
by the board. The applicant for a temporary certificate shall pay to the 
person making the examination the same fee as provided by this act for an 
examination by the board, and such fees when paid shall be for the benefit 
of the said board and shall be delivered to the secretary by the person making 
the examination. [1907, ch. 182, § 27.] 

§ 502. Record of poisons. Every person who shall sell, furnish or deliver 
to another at retail any arsenic or its preparations, corrosive sublimate, white 
precipitate, red precipitate, biniodide of mercury, cyanide of potassium, hydro- 
cyanic acid, strychnia and all other poisons, vegetable alkaloids and their 
salts, essential oil of bitter almonds, opium or its preparations, except paregoric 
and other preparations of opium with less than two grains to the ounce, shall 
before delivering the same, enter, or cause to be entered in a book kept for that 
purpose, the date of sale, the name and address of the person to whom sold 
or delivered, the name, quantity and quality of the articles sold and the 
name of the dispenser, and shall affix to the bottle, box or vessel or receptacle 
containing the same, a label showing the name of the contents, the word 
** poison ’’ and his name and place of business. [1907, ch. 182, § 28.] 

§ 503. Same. Every person who shall sell, furnish or deliver to another 
at retail, any aconite, belladonna, colehicum, conium, formaldehyde, nux 
vomica, henbane, savin, ergot, cotton root, cantharides, creosote, digitalis and 


their pharmaceutical preparations, croton oil, chloroform, chloral hydrate, 


sulphate of zinc, mineral acids, ecarbolic acid and oxalic acid, shall before 
delivering the same affix to the bottle, box, vessel or package containing the 
same, a label showing the name of the contents, the word ‘‘ poison ’’ and 
his name and place of business; provided, however, that any storekeeper 
may sell the drugs known as formaldehyde and paris green in unbroken 
packages. [1907, ch. 182, § 29.] 

§ 504. Cocaine. No sale of cocaine may be made by any person except upon 
the written prescription of a licensed physician, dentist or veterinary surgeon, 
and any wilful violation of this section shall be punished on conviction as 
provided in this article for violations thereof, and in addition, if the person 
found guilty shall be a registered pharmacist or registered assistant pharma- 
cist, his registration and license may be cancelled. ([1907, ch. 182, § 30.] 

§ 505. Penalty for violation. Any person who shall willfully violate any 
of the provisions of this article shall be deemed guilty of a misdemeanor, and 
upon conviction thereof shall, unless otherwise provided in this article, be 
punished by a fine of not less than fifty dollars and not more than two hundred 
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- dollars together with the costs of the prosecution, and in all cases of prose- 
cution under this article, the costs of securing the evidence, including the 
costs of traveling and other necessary expenses of members of the board of 
pharmacy or any inspector appointed by the said board, in obtaining the 
evidence and securing the conviction, shall be deemed to be costs of the 
prosecution and taxed to the defendant. (1907, ch. 182, § 31.] 

§ 506. Costs in prosecution. All costs and expenses collected in prosecu- 
tions under this article except court costs, fees of officers and witness fees 
ress be paid to the secretary of the state board of pharmacy. (1907, ch. 182, 

32.] 


ARTICLE 17.—SrtaTE Boarp or DENTAL EXAMINERS. 
R. C. 1905, §§ 313-322, are evidently superseded by the provisions in this article. 


§ 507. Board. How constituted. The state board of dental examiners, 
consisting of five members, heretofore created, shall continue to be the state 
board of dental examiners. Upon the expiration of each member’s term of 
office, the governor shall appoint his successor, who shall hold office for five 
years and until his successor is appointed and qualified. All vacancies in 
such board shall be filled by appointment by the governor. No person shall 
be eligible to appointment on such board who is not a licensed dentist in this 
state. The board shall at all times include three members who shall have been 
appointed on the recommendation of the North Dakota Dental Association, 
provided such recommendation be made at least ninety days before the term 
of a member expires. Otherwise the governor may appoint without such 
recommendation. Every vacancy, caused otherwise than by the expiration 
of a term shall be filled in the same manner. If the association fails to 
recommend a candidate for such expired term within thirty days after the 
vacancy occurs, the governor may appoint without such recommendation. If 
a member shall be absent from two consecutive regular meetings, the board 
may declare a vacancy to exist. The association shall recommend not less 
than two candidates for each appointment. [1911, ch. 280, § 1; R. C. 1905, 
§ 314; 1890, ch. 58, § 2; R. C. 1895, § 293.] 

One who was former incumbent of office cannot be de facto officer, upon his removal 
from state. Chandler v. Starling, 19 N. D. 144, 121 N. W. 198. 

§ 508. Officers. Meetings. Compensation. Report. The board shall elect 
from its members a president and a secretary and shall have a seal. It shall 
hold regular meetings at such places as it may designate on the second 
Tuesday of the months of January and July of each year, and special meet- 
ings at its pleasure. Out of the funds received by the board under the pro- | 
visions of this article, each member of the board shall receive as compensa- 
tion for his services the sum of ten dollars for each day that he is actually 
engaged in the duties of his office, and five cents per mile for distance neces- 
sarily traveled in going to and returning from the meetings of the board, 
and other expenses, and out of the same fund the secretary shall be paid 
an annual salary equal to fifteen per cent of all funds received by the board 
during the year. No part of the salary of the secretary or the expenses or 
compensation of the board shall be paid out of the state treasury except 
printing of annual report. All amounts received in excess of said compen- 
sation and traveling expenses of the members of the board and the salary 
of the secretary as above provided for, shall be held by the secretary of the 
board as a special fund for defraying other necessary expenses of the board 
and for carrying out the provisions of this article. The secretary of the 
board shall from time to time give such bond for the faithful discharge of 
his duties as custodian of the funds of the board as the board may direct. 
’ The board shall make an annual report of its proceedings to the governor 
on or before the fifteenth day of November in each year, which report shall 
contain an account of all moneys received and disbursed by the board dur- 
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ing the preceding year. [1911, ch. 280, § 2; R. C. 1905, §§ 315, 319; 1890, ch. 
58, §§ 3, 8; R. C. 1895, §§ 294, 298.] : 
As to time of making reports to the governor and the contents thereof, see sections 
95, 97, 98, 633. 

§ 509. Dentistry defined. Inhibition. Exception. Every person shall be 
deemed to be practicing dentistry within the meaning of this section, who 
shall use the word or letters ‘‘ dentist ’’ or ‘‘ D. D. S.”’ or any other letters 
or title in connection with his name, which in any manner represents him as 
engaged in the practice of dentistry, or who shall advertise, or permit it to 
be done, by sign, card, circular, hand bill, newspaper, or otherwise, that he 
can or will attempt to perform dental operations of any kind, treat diseases 
or lesions of the human jaw or replace lost teeth, by artificial ones, or attempt 
to correct malposition thereof, or who shall for a fee, salary or other reward, 
paid or to be paid, either to himself or to another person, perform dental 
operations of any kind, treat diseases or lesions of the human Jaw or teeth, 
or replace lost teeth by artificial ones, or attempt to correct malposition 
thereof. This section shall not apply to students enrolled in and regularly 
attending any dental college. Their acts, done under the direct supervision 
of a preceptor or a licensed dentist, shall not be subject to the provisions of 
this section, nor prohibit persons from performing merely mechanical work 
on inert matter in a dental office or laboratory. Nor shall this section apply 
to those who upon invitation of a dental society shall perform dental opera- 
tions of any kind for education purposes. Nor prevent any duly licensed 
physician or surgeon from extracting teeth. [1911, ch. 280, § 3; R. C. 1905, 
§ 318; 1890, ch. 58, § 7; BR. C. 1895, § 297.] 

§ 510. Examination. License. Revocation. Assumed name. Any person 
not already a licensed dentist in this state at the time of going into effect of 
this article, desiring to practice dentistry therein, shall apply to the secretary 
of the board for examination, and pay fee of twenty-five dollars for the first 
examination and ten dollars for each subsequent examination, which fees 
shall in no case be refunded. At the next regular meeting of the board held 
after such application is made, the applicant shall present himself for ex- 
amination and produce a diploma issued to him by some dental college of 
good standing, of which standing the board shall be the judges. No person 
shall be permitted to take such examination unless he shall prove to the satis- 
faction of the board that he has had a preliminary general education equivalent 
to at least four years of study in some high school or academy in the State 
of North Dakota having a four-year course beyond that of an elementary 
school; and from and after the first day of January, 1914, every applicant 
for such examination shall in addition to the foregoing requirements, present 
to the board satisfactory evidence of having successfully completed a pre- 
liminary course of study equivalent to at least one year’s work in the college 
of liberal arts of the University of North Dakota, provided, however, that 
the privileges of such examination are not denied an applicant therefor who 
holds a license to practice dentistry in some other state than North Dakota 
prior to the passage of this act. No holder of a degree or diploma from a 
foreign country or province which does not accept for examination the holder 
of a license to practice dentistry issued by the state board of dental examiners 
of this state shall be eligible for such examination. The board shall give the 
applicant such an elementary, theoretical, and practical examination as to 
thoroughly test his fitness for the practice of dentistry, and include therein 
the subjects of anatomy, physiology, chemistry, materia medica, therapeutics, 
metallurgy, histology, pathology, and operative, surgical and mechanical 
dentistry. If the applicant successfully passes the examination, he shall - 
forthwith be registered upon the records of the board as a licensed dentist, 
and shall receive a certificate of registration signed by all members of the 
board, whereby he shall be authorized to practice dentistry in said state for 
a period of one year from the date of such certificate and as long as such 
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certificate shall be duly renewed as hereinafter provided. Provided, that any 
dentist who, for five years or more, has been in legal practice in another 
state of the United States having and maintaining a standard of laws regulat- 
ing the practice of dentistry equal to that of this state and is a reputable 
dentist of good moral character, and is desirous of removing to this state 
and deposits in person with the board a certificate from the examining 
board of the state in which he is registered, certifying to the fact of his 
registration and of his good moral character and professional attainments, 
and from the state dental society a written recommendation that he be ad- 
mitted by reciprocity, may, at the discretion of the board, upon payment of 
a fee of fifty dollars be granted a license to practice in this state without 
theoretical examination. The board upon hearing, after twenty days’ notice 
thereof, may revoke the license of anyone who, with intent to deceive the 
public shall practice dentistry under an assumed name. 

It shall be no defense for a person prosecuted for practicing dentistry 
under one name, without a license, that he shall have been licensed under a 
ata name, unless it be shown that such practice was without intent to 

eceive. 

Any dentist may have his license revoked or suspended by the board for 
any of the following causes: 

(1) His conviction of a felony or misdemeanor involving moral turpitude, 
in which case the record of conviction, or certified copy thereof certified by 
the clerk of court, or by the judge in whose court the conviction is had, shall 
be conclusive evidence of such conviction. 

(2) For unprofessional conduct, or for gross ignorance or inefficiency in 
his profession. Unprofessional conduct shall mean the obtaining of any fee 
by fraud or misrepresentation, habitual intemperance, gross immorality. 

The proceedings to revoke or suspend any license under the first subdivi- 
sion hereof, must be taken by the board on a receipt of a certified copy 
of the record of conviction. The proceedings under the second subdivision 
hereof may be taken upon the information of another. All accusations must 
be in writing, verified by some person familiar with the facts therein charged, 
and three copies thereof must be filed with the secretary of the board. Upon 
receiving the accusation, the board shall, if it deem the complaint sufficient, 
make an order setting the same for hearing at a specified time and place, 
and the secretary shall cause a copy of the order and the accusation to be 
served upon the accused, by delivery of the same to him personally, at least 
ten (10) days before the day appointed in the order for such hearing. 

The accused must appear at the time appointed in the order and answer 
the charges and make his defense to the same, unless for sufficient cause the 
board assign another day for that purpose. If he do not appear after due 
service upon him of the accusation and order as aforesaid, the board may 
proceed and determine the accusation in his absence. If the accused pleads 
guilty or refuses to answer the charges, or upon the hearing thereof the 
board shall find them or any of them, true, it may revoke his license or sus- 
pend it. The board and the accused may have the benefit of the services of 
counsel duly licensed to practice law in this state. The board shall have the 
authority to administer oaths, to summon witnesses and to take testimony, 
by deposition or otherwise upon its hearing, and when the board or the 
accused shall desire to secure the presence or testimony of any person before 
the board, said board or such accused may procure subpenas from the clerk 
of the district court of the county wherein such hearing is to be had, and the 
clerk of such court is hereby directed to issue such subpcenas in the name of 
the state commanding the persons whose names shall be given to such clerk 
by the board or by such accused person, to appear before the board at a 
certain time and place fixed by the board for such hearing and then and 
there to testify upon such hearing. If any person so commanded to appear 
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and testify shall fail or refuse to obey such subpeena, he shall be dealt with 
by said district court in the same manner and to the same effect as though 
such subpena had commanded such person to appear and testify in a cause on 
trial in said court. Such person so commanded to appear and testify shall 
be entitled to the same fees as witnesses in a district court, and such subpoena 
shall be served in the manner provided by law for the service of subpenas 
for trials in said courts and shall be substantially the same in form. [1911, 


ch. 280, § 4; R. C. 1905, § 317; 1890, ch. 58, § 5; R. C. 1895, § 296.] 
Judicial review of action in respect to licenses of dentista. 20 L.R.A. 355. 
Validity of restrictive agreement, ancillary to sale of practice of dentist as affected 
by territorial scope. 24 DRA. (NS) 927. 


Validity of contract restraining practice of dentists’ profession after expiration of term 
of service with another. 26 L.R.A.(NS.) 961. 


Determining character or standing of dental college for purpose of license statutes. 22 
L.R.A.(N.S.) 735. 


§ 511. Record of certificate. Fees. Every holder of a certificate of reg- 
istration as a dentist issued under the authority of this article, shall within 
ninety days after its issuance file the same for record in the office of the 
clerk of the district court in the county where the holder resides, and if he 
changes his residence to another county he shall file said certificate or a 
certified copy of the record thereof, in the office of the clerk of the district 
court of such county before practicing therein. The clerk’s fee for recording 
a certificate or a certified copy thereof shall be fifty cents, and for issuing 
a certified copy one dollar. The fee of the board for issuing a duplicate 
certificate shall be one dollar. Every dentist in this state admitted to practice 
under former laws shall be subject to the provisions of this section; provided, 
that every such dentist must file his certificate as above provided within 
ninety days after this article goes into effect. [1911, ch. 280, § 5.] 

§ 512. Renewal of certificate. Annual fee. Certificate as evidence. No 
certificate or renewal thereof shall be valid for more than one year from and 
after the date of its issuance or renewal, and every registered dentist shall 
on or before the first day in July in each year, if he desires to have his cer- 
tificate renewed pay to the board a fee of two dollars for the renewal of 
such certificate, and thereupon the board shall issue to him a renewal thereof. 
The board may, upon hearing and after twenty days’ notice revoke the license 
of any registered dentist, in case of default in the payment of such annual 
fee, but the payment thereof on or before the time of hearing, with such addi- 
tional sum not exceeding five dollars as may be fixed by the board, shall ex- 
cuse such default and entitle the holder to a renewal of his certificate. Such 
fee may be collected by the board by suit. All certificates and renewals 
thereof shall be prima facie evidence of the right of the holder to practice 
dentistry in this state during the period for which they were issued. Any 
person receiving such certificate or renewal thereof shall expose conspicuously 
the same in his place of business. [1911, ch. 280, § 6; R. C. 1905, § 316; 1890, 
ch. 58, § 4; R. C. 1895, § 295.] 

§ 513. Power of board to make rules. Records. The board shall have 
power to make reasonable rules and regulations for carrying into effect the 
provisions of this article. Three members shall constitute a quorum, but a 
smaller number may adjourn from time to time. The board shall keep full 
and complete minutes of its proceedings and its receipts and disbursements 
and a full and accurate list of all persons licensed and registered by it, and 
such records, together with a list of licensed and registered dentists, shall be 
public records and shall at all reasonable times be open to public inspection. 
Such records or a transcript of the same, or any part thereof, under the 
seal of the board, duly certified by the secretary thereof, shall be competent 
evidence of the facts therein stated. A certificate of the secretary under the 
seal of the board stating that any person is or is not a registered dentist shall 
be prima facie evidence of such fact. (1911, ch. 280, § 7; R. C. 1905, § 315; 
1890, ch. 58, § 3; R. C. 1895, § 294.] 
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§ 514. Unlawful to practice without license. Penalty for violation of this 
article. It shall be unlawful for any person to practice dentistry in this state 
without having a license so to do from the state board of dental examiners, 
evidenced by a certificate of renewal thereof as hereinbefore provided; or 
after the license of such a person has been revoked. Any person who shall 
practice dentistry in this state, either as a proprietor, employe or assistant, 
shall keep the annual renewal of his certificate in open view in his operat- 
ing room. No dentist, proprietor, partnership, association or corporation, 
owning, running, operating or controlling any rooms or room, office or dental 
parlors, where dental work of any kind is done or provided for or con- 
tracted for, shall employ, keep or retain, contrary to the provisions of this 
article, any unlicensed dentist, or person doing, or attempting to do, any 
dental work. Any person guilty of a violation of any of the provisions of this 
article is guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than fifty dollars nor more than three hundred 
dollars or by imprisonment in the county jail not less than ten days, nor 
more than thirty days, or by both, in the discretion of the court. [1911, ch. 280, 


§ 8; R. C. 1905, §§ 313, 320; 1890, ch. 58, §§ 1, 9; B. C. 1895, §§ 292, 299.] 

Information which charges that accused did unlawfully and wilfully practice dentistry 
without license is insufficient. State v. Carlisle, 22 S. D. 529, 118 N. W. 1033. 

Fact that acts of dentistry were performed by accused, in pursuit of clinical advantages 

under supervision of licensed dentist is no defense, unless he were at time a student en- 


rolled in and regularly attending dental college. State v. Carlisle, 30 S. D. 475, 139 N. 
W. 127. 


Right of unlicensed dentist to recover for services rendered by licensed one. 2 L.R.A. 
(N.S.) 392. 

Practice of dentistry without license as a continuing offense. 42 L.R.A.(N.S.) 768. 

Instigating illegal practice by dentist as a defense to prosecution. 30 L.R.A.(N:S.) 
954. 


Character and extent of relief by mandamus against board of dental examiners. 7 
L.R.A.(N.S.) 528. 


§ 515. Penalty for false pretense. Any person who shall knowingly or 
falsely claim or pretend to have or hold a certificate of registration, or re- 
newal thereof from the state board of dental examiners, or a license to prac- 
tice dentistry in this state, or who shall falsely or with intent to deceive 
the public, claim or pretend to be a graduate, from any dental college, not 
being such graduate, or to be the holder of any diploma or degree, not being 
such holder, is guilty of a misdemeanor and upon conviction, shall be pun- 
ishable as provided in section 514. [1911, ch. 280, § 9; R. C. 1905, § 321; 1890, 
ch. 58, § 10; BR. C. 1899, § 300.] 


ARTICLE 18.— PRAcTICE OF OSTEOPATHY. 


§ 516. State board of osteopathic examiners, how appointed. Qualifica- 
tions. Vacancies, how filled. Within thirty days after the passage of this 
act [sections 516-519 herein] the governor shall appoint a state board of 
osteopathic examiners, consisting of three practicing doctors of osteopathy, 
graduates of reputable schools of osteopathy and resident practitioners of 
the state. The members of said board shall hold their offices for a term of 
three years and until their successors are appointed and qualified, except the 
first appointees, who shall serve for one, two and three years, respectively, 
in the order of their appointment. All vacancies in the board shall be filled 
by the governor by appointment, the appointees to such vacancies to possess 
oS eens above required for members of said board. [1909, ch. 172, 

§ 517. Officers. Meetings for examinations. Expenses of board. Quorum. 
Record of licenses. Such board shall elect a president, a secretary and a 
treasurer and shall have a seal. The president and secretary shall have the 
power to administer oaths. The board shall hold regular meetings for ex- 
aminations at such places as it may designate on the first Tuesdays of January 
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and July of each year, and such special meetings as it may from time to time 
appoint. The board shall by appropriate rules and regulations make provi- 
sion for the payment of the expenses of its members, including per diem and 
mileage, but all such expenses shall be paid out of application fees. Two 
members of the board shall constitute a quorum and no license to practice 
osteopathy shall be granted except upon an affirmative vote of at least two 
such members. The board shall keep a record of all its proceedings and also 
a register of applicants for license, showing the name of each, his age, time 
spent in the study of osteopathy, the names and location of the institutions 
from which such applicant holds the degree of doctor of or diplomate in, osteo- 
pathy, together with the date of his diploma. Such register shall also show 
whether the applicant was licensed or rejected. Such record and register 
shall be prima facie evidence of the matters therein recorded. [1909, ch. 172, 


§ 2.) 

§ 518. Examinations, how conducted. Licenses, how granted and revoked. 
All persons before commencing the practice of osteopathy in this state shall 
apply to the state board of osteopathic examiners for a license so to do, and 
such applicant shall submit to an examination in the following subjects: 
Anatomy, histology, physiology, physiological chemistry, toxology, diagnosis, 
pathology, obstetrics, gynecology, surgery, principles and practice of osteo- 
pathy, medical jurisprudence and such other subjects as the board may 
require, and shall present a diploma from a reputable school of osteopathy, 
wherein the course of instruction was not less than twenty months prior to 
the year 1907, and not less than three years of nine months each since said 
year. And the board shall cause such examination to be practical and scien- 
tific and sufficient to test the applicant’s fitness to treat the diseases of the 
human body according to the theory of osteopathy, which shall not include 
the prescribing of internal medicine. If the applicant passes the prescribed 
examination by answering correctly not less than seventy-five per cent of the 
questions propounded to him in each subject, the board shall grant him a 
license to practice osteopathy in this state, which license shall be signed by 
the president and secretary of the board and attested by the seal thereof. 
The fee for such examination shall be twenty dollars, payable in advance, 
which shall be applied to the payment of the expenses of the board and of 
such examination. The board may, in its discretion, permit an unsuccessful 
applicant to take a second examination within one year after rejection, 
without the payment of an additional fee. The board may also, in its dis- 
cretion, grant a license for the fee above specified, without examination, to 
applicants examined and licensed by the legally constituted boards of other 
states and territories of the United States, or the District of Columbia, main- 
taining standards of equal grade with those required of this article. The 
board may refuse or revoke a license for dishonorable, unprofessional or 
immoral conduct, chronic or persistent inebriety, or mental aberration, ex- 
cessive use of narcotics, or the practice of criminal abortion or for violating 
the provisions of this section. The accused shall be furnished with a copy 
of the complaint and be given a hearing before the board in person, or by 
attorney. [1909, ch. 172, § 3.] 


Application to See ray of statutes regulating practice of medicine. 3 L.R.A. 
(N.S.) 763; 24 L.R.A.(N.S.) 103; 25 L.R.A.(N.S.) 1297. 


§ 519. License to be recorded. The person receiving a license shall file 
the same for record in the office of the register of deeds of the county wherein 
he resides and the register of deeds shall record the same in like manner as 
other instruments required to be recorded. [1909, ch. 172, § 4.] 

§ 520. Present practitioners. The board shall acknowledge all osteo- 
pathic diplomas of doctors of osteopathy who were residents in the state of 
North Dakota and practicing under chapter 105 of the laws of 1897, the same 
being section 323 of the revised codes of North Dakota for 1905, at the time 
of the passage of this act [§§ 516-519, 521-523 herein], and issue a license to 
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the applicant upon payment of five dollars, without requiring of applicant to 
pass the state board examination; provided, the board is satisfied as to the 
good character of the applicant. [1911, ch. 199; 1909, ch. 172, § 5.] 

Laws 1909, ch. 172, § 9, repesled R. C. 1905, § 323, which provided as fol- ° 
lows: “Any person having a diploma regularly issued by the American School of Oste- 
opathy, of Kirksville, Missouri, or any other legally chartered and regularly conducted 
school of osteopathy, who shall have been in pore attendance as student in such 
school for at least four terms of not less than five months each before graduation, shall 
be authorized to treat diseases of the human body according to such system, after hav- 
ing filed such diploma for record with the clerk of the county court of the county in 
which such person proposes to practice, and having filed with such clerk an affidavit that 
the diploma is genuine, and that he or she is the person to whom the same was issued, 
and that all the provisions of this article were fully complied with before the issuing of 
such diploma; whereupon the clerk shall record such diploma in a book to be provided 
by him for that purpose, and shall indorse upon such diploma the date of filing and re- 
cording the same, for which he shall receive from such person a fee of one dollar. Any 
person who shall practice or pretend or attempt to practice the system, method or science 
of osteopathy in treating diseases of the human body without having complied with the 
provisions of, this section, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined in a sum of not less than fifty nor more than one hundred dollars 
for each offense; provided, that nothing in this section shall be construed ae prohibiting 
any legally authorized practitioner of medicine or surgery in this state from curing or 
relieving disease with or without drugs, or by any manipulation by which any disease 
may be cured or alleviated.” 

§ 521. Permits. An applicant for a license may upon payment to the secre- 
tary of the fee of twenty dollars be granted a permit by the board to practice 
osteopathy until the next regular examination, but only one such permit shall 
be granted to the same applicant. (1909, ch. 172, § 6.] 

§ 522. Who exempt from the provisions of this article. This act shall not 
apply to doctors of osteopathy in actual consultation from other states or 
territories, or the District of Columbia. [1909, ch. 172, § 7.] 

§ 523. Penalty for practicing without a license. Any person practicing 
osteopathy without a license or permit, or who, without complying with the 
provisions of this act shall advertise or attempt to practice as an osteopath 
or who shall use any of the terms or letters ‘‘ osteopath,’’ ‘‘ osteopathist,’’ 
‘* osteopathy ’’ or ‘‘ D. O.’’ or any other title or titles under such circum- 
stances or in such a manner as to indicate the belief that he is engaged in 
the practice of osteopathy, or otherwise violates the provisions of this act 
shall be deemed guilty of a misdemeanor and upon conviction thereof shall 
be punishable by a fine of not less than fifty dollars and not more than five 
hundred dollars for each offense. Nothing in this section shall be construed 
so as to prohibit gratuitous assistance to a sick or injured person in case of 
emergency. [1909, ch. 172, § 8.] 


ARTICLE 19.— STATE BoarpD oF EXAMINERS IN OPTOMETRY. 


§ 524. Defined. The practice of optometry is defined as follows, namely: 
The employment of subjective and objective mechanical means to determine 
the accommodative and refractive states of the eye and the scope of its func- 
tions in general, and the applying of lenses as correctives. [R. C. 1905, § 324; 
1903, ch. 1380, § 1; 1905, ch. 142, § 1.] 

§ 525. Unlawful to practice without certificate. It shall be unlawful for 
any person to practice optometry in the state of North Dakota unless he shall 
first have obtained a certificate of registration. [R. C. 1905, § 325; 1903, ch. 
130, § 2; 1905, ch. 142, § 2.] 

§ 526. Board created. There is hereby created a board, whose duty it 
shall be to carry out the purposes and enforce the provisions of this article, 
and shall be styled ‘‘ North Dakota State Board of Examiners in Optometry.’’ 
Said board shall be appointed by the governor and shall consist of five 
resident opticians who are members of the North Dakota optical association, 
engaged in the actual practice of optometry. Each member of said board 
shall hold office for a term of three years, and until his successor is appointed. 
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Appointments to fill vacancies caused by death, resignation or removal shall 
be made for the residue of such term by the governor. The members of 
said board, before entering upon their duties, shall respectively take and 
subscribe to the oath required to be taken by other state officers, and said 
board shall have a common seal. [R. C. 1905, § 326; 1903, ch. 130, § 3.] 

§ 527. Governor to appoint officers. Meetings. The governor shall appoint 
one of the members of said board president, and one member secretary, who 
severally shall have the power during their term of office to administer oaths 
and take affidavits, certifying thereto under their hand and the seal of the 
board. Said board shall meet at least once in each year at a place designated 
by the board, and in addition thereto, whenever and wherever the president 
and secretary thereof shall call a meeting. A majority of said board shall 
at all times constitute a quorum. The secretary of said board shall keep a 
full record of the proceedings of said board, which records shall at all reason- 
able times be open to public inspection. Such records shall also contain a 
registry list of all persons registered by said board, together with renewals 
and revocations of licenses, which record shall constitute the official register 
of all persons licensed to practice optometry in this state. [R. C. 1905, § 327; 
1908, ch. 130, § 4; 1905, ch. 142, § 3.] 

§ 528. Examinations. Every person before beginning to practice optometry 
in this state shall pass an examination before said board of examiners. Such 
person shall make written application to said board of examiners and such ap- 
plication shall be accompanied by the affidavit of two freeholders of this state, 
to the effect that the person is of good moral character and a resident of this 
state. Such person shall also furnish to the board satisfactory proof that 
he is a graduate of some school of optometry, to be approved by the board, 
or that he has practiced optometry for two full years as a student prac- 
titioner under the supervision of a regular optician or has practiced as a 
regular optician for two full years outside this state. Such examination 
shall be confined to such knowledge as is essential to the practice of optometry. 
Any person having signified to said boards his desire to be examined by them 
shall appear before them at such time and place as they may designate, and 
before beginning such examination shall pay to the secretary of said board, 
for the use of said board, the sum of ten dollars, and if he shall successfully 
pass such examination, shall pay to said secretary, for the use of said board, 
a further sum of five dollars on the issuance to him of a certificate. All persons 
successfully passing such examination shall be registered in the board reg- 
ister, which shall be kept by said secretary, as licensed to practice optometry 
and shall receive a certificate of such registration, to be signed by the presi- 
dent and secretary of said board. [R. C. 1905, § 328; 1903, ch. 130, § 5; 1905, 
ch. 142, § 4.] 

§ 529. Fees. Every person who is residing and engaged in the practice 
of optometry in the state of North Dakota at the time of the taking effect of 
this article, shall within six months thereafter, file an affidavit in proof 
thereof with said board, who shall make and keep record of such person, and 
shall for the consideration of the sum of three dollars, issue to him a eertifi- 
cate of registration. [R. C. 1905, § 329; 1903, ch. 130, § 6.] 

§ 530. Who exempt from provisions of section 528. All persons entitled 
to a certificate of registration under the full provisions of section 529 shall 
be exempt from the provisions of section 528. [R. C. 1905, § 330; 1903, ch. 
130, § 7.] 

§ 531. Fee for filing certificate. Such board shall be entitled to a fee of 
one dollar for the reissue of any certificate. [R. C. 1905, § 331; 1903, ch. 
130, § 8; 1905, ch. 142, § 5.] 

§ 532. Penalty. Any person entitled to a certificate, as provided for in 
section 529, who shall not within six months after the passage thereof make 
written application to the board of examiners for a certificate of registration, 
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accompanied by a written statement, signed by him, and duly verified before 
an officer authorized to administer oaths within this state, fully setting forth 
the grounds upon which he claims such certificate, shall be deemed to have 
waived his right to a certificate under the provisions of said section. Any 
failure, neglect or refusal on the part of any person holding such certificate to 
file the same for record as hereinbefore provided, for six months after the 
rane thereof, shall forfeit the same. [R. C. 1905, § 332; 1903, ch. 130, 


§ 9 

g 538, Certificate to be displayed. Every person to whom a certificate of 
examination or registration is granted shall display the same in a con- 
spicuous part of his office wherein the practice of optometry is conducted. 
[R. C. 1905, § 333; 1903, ch. 130, § 10.] 

§ 534. Compensation of board. Out of the funds coming into the posses- 
sion of said board, each member thereof may receive as compensation, the 
sum of five dollars for each day actually engaged in the duties of his office 
and mileage at three cents per mile for all distance necessarily traveled in 
going to and coming from the meetings of the board. Said expenses shall be 
paid from the fees and assessments received by the board under the pro- 
visions of this article, and no part of the salary or other expenses of the 
board shall ever be paid out of the state treasury. All moneys received in 
excess of said per diem allowance and mileage, as above provided for, shall 
be held by the secretary as a special fund for meeting expenses of said board 
and carrying out the provisions of this article, and he shall give such bonds 
as the board shall from time to time direct; and the said board shall make 
an annual report of its proceedings to the governor on the first Monday 
‘ of December of each year, which report shall contain an account of all 
moneys received and disbursed by them pursuant to this article. All surplus 
a shall go to the state school fund. [R. C. 1905, § 334; 1903, ch. 130, 

11. 


As to the time of making reports to the governor and as to the contents thereof, see 
sections 95, 97, 98, 633. 


§ 535. Annual license fee. Every registered optician shall in every year 
after 1903, pay to the said board of examiners the sum of two dollars as a 
license fee for each year. Such payment shall be made prior to the first 
day of April in each and every year, and in case of default in such payment, 
by any person, his certificate may be revoked by the board of examiners, 
upon twenty days’ notice of the time and place of considering such revocation. 
But no license shall be revoked for such nonpayment if the person so notified 
shall pay before or at such time of consideration his fee and such penalty 
as may be imposed by said board; provided, that said board may impose a 
penalty of five dollars and no more on any one person so notified, as a con- 
dition of allowing his license to stand; provided, further, that said board of 
examiners may collect any such dues by suit. [R. C. 1905, § 335; 1903, ch. 
130, § 12.] 

§ 536. Certificate revoked, when. Said board shall have power and must 
revoke any certificate of registration granted by it under this article, for 
conviction of crime, habitual drunkenness, or the excessive use of intoxi- 
eating liquors or narcotic drugs for six months immediately before a charge 
is made, contagious or infectious disease, gross incompetency or for adver- 
tising himself as an eye specialist or doctor, or member of this board, or for 
designating himself in any manner as other than an optician or optometrist, 
skilled in the art of optometry; provided, that before any certificate shall 
be so revoked the holder thereof shall have notice in writing from the 
secretary of the charge or charges against him and at a day specified in said 
notice, at least five days after the service thereof, be given a public hearing, 
and have opportunity to produce testimony in his behalf and to confront 
the witnesses against him. Any person whose certificate has been so revoked 
may aftcr the expiration of sixty days apply to have the same regranted, 
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and the same shall be regranted him upon a satisfactory showing that the 
disqualification has ceased. [R. C. 1905, § 336; 1903, ch. 130, § 13; 1905, 
ch. 142, § 6.] 
Grounds for revoking physician’s license. 8 L.R.A.(N.S.) 585; 17 L.R.A.(N.S.) 439; 
30 L.R.A.(N.S.) 783. 
ay _ limitations as a defense to revocation of physician’s license. 11 L.R.A. 
SS.) 557. 


§ 537. Penalty. Any person who shall violate any of the provisions of 
this article shall be deemed guilty of a misdemeanor, and upon conviction 
may be fined not less than twenty dollars, nor more than one hundred dollars, 
or be confined not less than one month nor more than three months in the 
county jail. And all fines thus received shall be paid into the common school 
fund of the county in which such conviction takes place. [R. C. 1905, § 337; 
19038, ch. 130, § 14.] 

§ 538. Justices of peace to have jurisdiction. Justices of the peace shall 
have jurisdiction of violations of this article. It shall be the duty of the re- 
spective state’s attorneys to prosecute all violations of this article. [R. C. 
1905, § 338; 1903, ch. 130, § 15.] 

§ 539. Who exempt. Nothing in this article shall be construed so as to 
require physicians and surgeons authorized to practice under the laws of the 
state of North Dakota to be registered under the provisions of this article, 
but such persons shall be deemed to be regularly licensed to practice opto- 
metry by virtue of their license to practice medicine and surgery ; nor to apply 
to persons who sell spectacles or eyeglasses or any other article of merchan- 
dise without attempting to practice optometry as in this article defined, nor 
to student practitioners under the supervision of registered opticians. [R. C. 
1905, § 339; 1903, ch. 180, § 16; 1905, ch. 142, § 7.] 


ARTICLE 20.— STaTE Boarp oF EMBALMERS. 


§ 540. Governor to appoint. The governor shall appoint the president 
and secretary of the state board of health, and three persons who shall be 
practical and practicing embalmers in this state, who shall constitute a 
state board of embalmers. One of the embalmers so appointed shall hold 
office for two years, one for three years, and one for four years, unless sooner 
removed. Appointments to fill vacancies caused by death, resignation or 
removal before the expiration of terms, shall be made for the residue of such 
terms by the governor, and all the appointments to fill vacancies caused 
by expiration of terms shall be made in same manner and shall be for a 
period of four years. [R. C. 1905, § 340; 1905, ch. 111, § 1.] 

§ 541. Oath of office. The members of said board, before entering upon 
their duties shall respectively take and subscribe the oath required by other 
state officers, which shall be filed in the office of the secretary of state, who 
is hereby authorized to administer same. They shall have power to elect 
out of their own number a president, secretary and treasurer, and adopt 
such regulations for the transaction of the business of the board and the 
management of its affairs, as they may deem expedient. The members of 
such board shall receive no salary as such, except the secretary, who shall 
receive fifty dollars a year for services; but the actual traveling and necessary 
expenses of the board and its members shall be paid, but only out of the 
receipts as hereinafter directed. [R. C. 1905, § 341; 1905, ch. 111, § 2.] 

§ 542. Meetings of board. Such board shall meet at least once a year, 
and may also hold special meetings as frequently as the proper and efficient 
discharge of its duties shall require, at a time and place to be fixed by the 
rules and by-laws of the board; and the rules and by-laws of the board shall 
provide for the giving of timely notice of all meetings to every member of 
the board, and to all applicants for license. Three of the members skall 
at any meeting constitute a quorum for the transaction of business. [R. C. 


1905, § 342; 1905, ch. 111, § 3.] 
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§ 543. Board to examine candidates. The members of this board, or such 
number thereof as shall be designated by said board, shall examine candi- 
dates for license on the subjects of embalming, and care, disposition and 
preservation of deceased persons, also on the subject of sanitation for the 
prevention and spread of infectious and contagious diseases, in accordance 
with the rules of the state board of health. And they shall adopt such rules 
and regulations for the disinfection of dead bodies, their bedding, clothes 
and surroundings, as they shall think proper, and shall cause such rules to 
be made known to every person engaged in the profession of embalming 
and the business of undertaker. And it is the intention that this board 
shall be an aid to the state board of health. [R. C. 1905, § 343; 1905, ch. 111, 
§ 4.] 

§ 544. License issued. When. Every person who wishes to practice the 
profession of embalming dead human bodies in the state of North Dakota 
or prepare for shipment any dead human body, shall appear before the state 
board of embalmers, or such member thereof designated, as hereinbefore 
provided, for examination on their knowledge of embalming, sanitation, 
preservation of the dead, disinfection of a deceased person and the apart- 
ments, bedding, clothing, excretion or anything likely to be affected in case 
of death from infectious or contagious disease, in accordance with the rules 
and regulations of the state board of health. Such examination shall be in 
writing and all examination papers shall be kept on record by said board 
of embalmers; and if the applicant be of good moral character and passes a 
satisfactory examination, then the said board shall issue to said applicant, 
on payment of the sum of five dollars to the treasurer of said board, a license 
to practice the profession of embalming for the term of one year: 

Provided, however, that whenever the state board of embalmers shall have 
reason to believe that any person to whom a license has been issued has 
become unfitted to practice embalming and disinfecting, or whenever a written 
complaint of a licensed embalmer, substantiated by affidavits thereto, charging 
the holder of an embalmer’s license with the violation of any provision of 
this act [article] is filed with said board, it shall be the duty of said board to 
notify the person in question that it has reason to believe that he has violated 
the provisions of law and that his license ought to be revoked, which notice 
shall be served upon him either by registered mail or personal service; 
provided, that when a written complaint against any such person is filed 
with said board, either by a member thereof or a licensed embalmer, a copy 
thereof shall be attached to the notice so served upon said person. The said 
notice shall set forth in what particulars it is claimed there has been a 
violation of the law, or for what reason the person is believed to be unfitted 
to longer prosecute the business of an embalmer; the said board shall in 
such notice definitely fix a time and place when and where it will be in 
session for the purpose of considering such person’s case, which time shall 
not be less than twelve days after the service of notice upon the person. 
Such person shall have the right to appear before the said board at such 
time and place to dispute the charges made in said notice. Any member of 
said board shall have the right to administer oaths to witnesses. If, after 
considering all of the facts and circumstances the board shall have sufficient 
reason to believe that there has been a violation of the provisions of this act, 
[article] or a violation of any rule or regulation prescribed by the said board 
for the preparation, embalming, shipping or burial of any dead human body, 
or that such person is unfitted to remain a licensed embalmer in this state, 
it shall have the right to revoke and cancel the license theretofore granted 
to such person. If the applicant desires the renewal of the license, the said 
board shall grant it, except for cause, and the annual fee for the renewal 
of the license shall not exceed three dollars. [1913, ch. 158; 1909, ch. 108; 
R. C. 1905, § 344; 1905, ch. 111, § 6.] 
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§ 545. Seal.. Licenses. Said board is hereby authorized to adopt and 

use a common seal, and any transcript of any matter of record in the office 
of said board, with the certificate of the secretary thereof attached, under 
the seal of said board, shall be competent evidence of such matter of record 
in any court in this state. All licenses shall be signed by a majority of the 
state board of embalmers and attested by its seal, and shall specify by name, 
the person to whom issued. Every such license shall be nonassignable and 
nontransferable, and shall be displayed by such embalmer in a conspicuous 
place in his or her office or place of business. [R. C. 1905, § 345; 1905, ch. 111, 
§ 6.] 
§ 546. Penalty for violation. Any person who shall practice or hold 
himself or herself out as practicing the art of embalming the dead in 
accordance with the provisions of section 544, without having complied with 
the provisions of said section shall be guilty of a misdemeanor, and upon 
conviction thereof before any court of competent jurisdiction, shall be sen- 
tenced to pay a fine of not less than fifty dollars, or more than five hundred 
dollars, or undergo an imprisonment of not exceeding one year, or both, at 
the discretion of the court, for each and every offense, but the penalties of 
this section named shall not be enforced until after an examination of 
applicants has been held under the provisions of this article. [R. C. 1905, 
§ 346; 1905, ch. 111, § 7.] 

§ 547. Fees paid to treasurer. Bond of. All fees collected and fines 
paid under the provisions of this article shall be paid to the treasurer of 
the state board of embalmers, to be used for the purpose of defraying the 
necessary expenses, and the treasurer of the state board shall give bond in 
the sum of five hundred dollars to the approval of said board for the honest 
and faithful discharge of his duties. [R. C. 1905, § 347; 1905, ch. 111, § 8.] 

§ 548. Report. It shall be the duty of said state board on or before the 
first Monday in November of each and every year to make a report in 
writing to the governor of this state, containing a detailed statement of the 
nature of the receipts and the manner of the expenditures and balance of 
money remaining at the end of the year after the payment of the necessary 
expenses, including the salary of the secretary and the traveling and other 
necessary expenses of the members of the board, incurred in the discharge 
of their duties as such may be used by the state board of embalmers for 
i purposes in their profession. [R. C. 1905, § 348; 1905, ch. 111, 


As to reports to the governor, see sections 95, 97, 98. 


ARTICLE 21.— Boarp oF ACCOUNTANCY. 


§ 549. Board of accountancy. The trustees of the State University shall 
appoint a board of three members, which board shall be known as a board 
of accountancy. The term of office of the members of this board shall be 
five years. Vacancies in this board shall be filled in the same manner as 
original appointments are made. Members of this board shall receive for 
their services actual expenses incurred in the discharge of their duties and 
an amount sufficient to defray clerk hire, and no more. Of the members of 
this board, one shall be an educator, one an attorney, and one a person 
skilled in the practice of accounting. [1913, ch. 2, § 1.] 

§ 550. Powers and duties of the board. The board of accountancy shall 
conduct examinations and shall exercise such powers and perform such duties 
ei id be prescribed by the trustees of the State University. [1913, ch. 2, 
§ 551. Certified public accountant. Any person in order to assume the 
title of certified public accountant or the abbreviation C. P. A. or any other 
words or letters or abbreviations tending to indicate that the person, firm, 
or corporation so using the same is a certified public accountant must receive 
a certificate as a certified public accountant. Certificates shall be granted 
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to those persons with the necessary general qualifications who shall pass the 
required examinations or for whom such examinations shall be waived. 
[1913, ch. 2, § 3.] 

§ 552. Qualifications. Any person of good moral character twenty-one 
years of age or over, residing in North Dakota or having a place for the 
regular transaction of business in this state, shall be deemed qualified to 
become a candidate for the title of certified public accountant. [1913, ch. 2, 
§ 4.) 

§ 553. Examination. Examinations shall be held at such place and at such 
time, but at least ome (once) a year, as the trustees of the University may 
designate. Public notice of an examination shall be given at least thirty 
days before the date of each examination, in such manner as the trustees 
of the State University may determine. The examination shall cover the 
theory of accounts, practical accounting, political economy, commercial law, 
and such other subjects as the trustees of the State University may designate. 
An oral examination for general fitness may be also required. [1913, ch. 2, 


5.] 

§ 554. Waiver of examination. The trustees of the State University may 
Waive examination of any person possessing the general qualifications, who 
has practiced in North Dakota for more than one year as a public accountant 
on his own account before the passage of this article, and who shall apply 
for a certificate of a certified public accountant within a year thereafter. 
[1913, ch. 2, § 6.] 

§ 555. Certificate. The trustees of the State University shall have the 
power to issue the certificate of certified public accountant, which certificate 
shall remain good and valid during the good behavior of the holder. The 
trustees of the State University may revoke a certificate for sufficient cause 
and are as notice to the holder thereof and after a full hearing. [1913, 
ch. 2, § 7. 

§ 556. Fees. The trustees of the University shall fix the amount of the fees 
to be paid by the applicants for the title of certified public accountant. Such 
fees shall be used by the trustees of the University to pay the necessary 
expense incurred in offering the examinations. [1913, ch. 2, § 8.] 

§ 557. Penalties. Any certified public accountant who shall falsify a report, 
statement, investigation or audit, or who shall in any other manner be guilty 
of a misrepresentation as a certified public accountant, shall be guilty of a 
misdemeanor and shall be punished accordingly. [1913, ch. 2, § 9.] 


ARTICLE 22.— BarBErs’ EXAMINING BOARD. 


§ 558. Certificate of registration. It shall be unlawful for any person to 
follow the occupation of barber in this state unless he shall have first obtained 
a certificate of registration as provided in this article; provided, however, 
that nothing herein contained shall apply to or affect any person who was 
actually engaged in such occupation on the taking effect of this article, except 
as hereinafter provided. [R. C. 1905, § 349; 1901, ch. 30, § 1.] 

§ 559. Board of examiners, how appointed. Bonds. A board of examiners 
to consist of three persons is hereby created to carry out the purposes and 
enforce the provisions of this article. Said board shall be appointed by the 
governor, and each person appointed to act on said board must be a practical 
barber, who has been practicing his profession in the state of North Dakota 
for a period of five years. Each member of the board shall serve for a term of 
two years and until his successor is appointed and qualified, except in the case 
of the first board, whose members shall serve one, two and three years 
respectively, as specified in their appointment. Each member of said board 
shall give a bond of five thousand dollars with sureties to be approved by the 
secretary of state, conditioned for the faithful performance of his duties, and 
shall take the oath provided by law for public officers. Vacancies on said 
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board caused by death, resignation or expiration of the term of any member 
thereof, shall be filled by appointment from the same class of persons to which 
the deceased or retiring member belonged. [R. C. 1905, § 350; 1901, ch. 30, 
§ 2.] 

§ 560. Organization. Said board shall elect a president, secretary and 
treasurer, and shall have its headquarters at the state capitol; shall have a 
common seal, and the secretary and president shall have power to administer 
oaths. [R. C. 1905, § 351; 1901, ch. 30, § 3.] 

§ 561. Compensation. Each member of said board shall receive a com- 
pensation of three dollars per day for actual service and ten cents per mile for 
each mile actually traveled in attending the meetings of said board, which 
compensation shall be paid out of any moneys in the hands of the treasurer of 
said board; provided, that the said compensation and mileage shall in no 
event be paid out of the state treasury. [R. C. 1905, § 352; 1901, ch. 30, § 4.] 

§ 562. Biennial report. Said board shall make a biennial report to the 
governor, which report shall contain a full statement of its receipts and dis- 
bursements of the board for the preceding two years, also a full statement of 
its doings and proceedings and such recommendations as to it may seem 
proper looking to the better carrying out of the intents and purposes of this 
article, which report shall not be printed except at the expense of the fund 
herein provided for. Any moneys in the hands of the treasurer of the said 
board at the time of making such report shall be kept by him for the future 
maintenance of the board and to be disbursed by him upon warrants signed by 
the president and secretary of the said board. [R. C. 1905, § 353; 1901, 


ch. 30, § 5. 
hee be of making reports to the governor and as to the contents of reports, see 
sections 95, 97, 98, 633. 

§ 563. Four examinations each year. Said board shall hold public exam- 
inations at least four times in each year in at least four different cities in this 
state at such times and places as it may determine, notice of such meetings 
to be given by publication thereof at least ten days before such meetings, 
in a newspaper published in the county where such meeting is to be held. 
[R. C. 1905, § 354; 1901, ch. 30, § 6.] 

§ 564. Affidavit of residence and name. Fees. Every person now engaged 
in the occupation of barber in this state shall, within ninety days after the 
taking effect of this article, file with the secretary of said board an affidavit 
setting forth his name, residence and length of time during which, and the 
place where he has practiced such occupation, and shall pay the treasurer of 
said board two dollars, and a certificate of registration entitling him to 
practice said occupation shall thereupon be issued to him. [R. C. 1905, § 355; 
1901, ch. 30, § 7.] | 

§ 565. Registration, how obtained. Fee. Any person desiring to obtain 
a certificate of registration under this article shall make application to said 
board therefor and shall pay to the treasurer of said board an examination 
fee of five dollars, and shall present himself at the next regular meeting of the 
board for the examination of applicants, whereupon said board shall proceed to 
examine such persons, under such rules and regulations as may be by said 
board prescribed, which rules and regulations shall require that said appli- 
cant shall present to said board a certificate from some reputable physician 
designated by said board to the effect that said applicant is free from any 
contagious or infectious disease, and being satisfied that he is above the age 
of nineteen years, of good moral character, free from contagious or infectious 
diseases, has either studied the trade for three years as an apprentice under 
a qualified and practicing barber, or studied the trade for at least three years 
in a properly appointed and conducted barber school under the instructions 
of a competent barber, or practiced the trade in another state for at least 


143 


§§ 565-570 POLITICAL CODE. Public Boards. 


three years, and is possessed of the requisite skill in said trade to properly 
perform all the duties thereof, including his ability in the preparation of 
tools, shaving, hair cutting, and all the duties and services incident thereto, 
and is possessed of sufficient knowledge concerning the common diseases of the 
face and skin to avoid the aggravation and spreading thereof in the practice 
of said trade. His name shall be entered by the board in the register herein- 
after provided for, and a certificate of registration shall be issued to him, 
authorizing him to practice said trade in this state; provided, that whenever 
it appears that the applicant has acquired his knowledge of said trade in a 
barber school, the board shall be judges of whether said barber school is 
properly appointed and conducted and competent to give sufficient training in 
such trade. All persons making application for examination under the pro- 
visions of this article shall be allowed to practice the occupation of barbering 
until the next regular meeting of said board. Certificates of registration pro- 
vided for in this article, shall be valid for one year from the date thereof, but 
shall be renewed by said board upon application within thirty days after the 
expiration thereof and the payment of one dollar to the treasurer of said 
board, which application shall be accompanied by a certificate from a physician 
approved by said board, stating that said applicant is free from contagious 
or infectious diseases. [R. C. 1905, § 356; 1901, ch. 30, § 8.] 


Constitutionality and effect of restrictions on right to practice trade of barber. 40 
L.R.A.(N.S.) 629. 


§ 566. Apprentice. Nothing in this article shall prohibit any person from 
serving as an apprentice in said trade under a barber authorized to practice 
same under this article nor from serving as a student in any school for the 
teaching of such trade under the instruction of a qualified barber; provided, 
that in shops where there are two or more barbers there shall not be more 
than one apprentice to two barbers authorized under this article to practice 
said occupation; provided, further, that all persons serving as apprentices 
shall within ninety days after the taking effect of this article file with the 
secretary of said board an affidavit setting forth his name, residence and the 
length of time and place he has practiced as such apprentice, and shall pay 
the treasurer of said board two dollars, and a certificate of registration 
entitling him to practice as a barber’s apprentice shall thereupon be issued to 
him, which certificate shall be kept posted in a conspicuous place in front of 
his working chair. [R. C. 1905, § 357; 1901, ch. 30, § 9; 1903, ch. 38, § 1.] 

§ 567. Sunday barbering prohibited. It shall be unlawful for any regis- 
tered barber or barber’s apprentice to practice the occupation of a barber 
upon Sunday; provided, that nothing in this article shall prevent or prohibit 
a barber from shaving or otherwise preparing the dead for burial on Sunday. 
[R. C. 1905, § 358; 1903, ch. 38, § 2.] 


Validity of classification in Sunday law with regard to barbers. 14 L.R.A.(N.S.) 
1259; 32 L.R.A.(N.S.) 1190. 


§ 568. Certificate of registration. Said board shall furnish to each person 
to whom a certificate of registration is issued a card or insignia bearing the 
‘seal of the board and the signature of its president and secretary, certifying 
that the holder thereof is entitled to practice the occupation of barber in this 
state, for a period of one year from the date thereof, and it shall be the duty 
of the holder of such card or insignia to post the same in a conspicuous place 
in front of his working chair, where it may readily be seen by all persons 
whom he may serve. [R. C. 1905, § 359; 1901, ch. 30, § 10.] 

§ 569. Certificates registered by board. Said board shall keep a register 
in which shall be entered names of all persons to whom certificates are issued 
under this article, and said register shall be at all times open to public 
inspection. [R. C. 1905, § 360; ch. 30, § 11.] 

§ 570. Power to revoke certificates. Said board shall have power to revoke 
any certificate of registration granted by it under this article, for conviction 
of crime, habitual drunkenness for six months immediately preceding the 
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time of receiving notice of a charge thereof duly made, as hereinafter provided, 
gross incompetency or contagious or infectious diseases ; provided, that before 
any certificate shall be revoked the holder thereof shall have notice in writing 
of the charge or charges against him, and shall at a day specified in said 
notice, at least five days after the service thereof, be given a public hearing 
and full opportunity to produce testimony in his behalf and to confront the 
witnesses against him. Any person whose certificate has been so revoked may, 
after the expiration of ninety days apply to have the same regranted and the 
same shall be regranted to him upon a satisfactory showing that the dis- 
qualification has ceased. [R. C. 1905, § 361; 1901, ch. 30, § 12.] 

‘§ 571. Occupation of barber, what constitutes. To shave or trim the beard 
or cut the hair of any person for hire or reward received by the person per- 
forming such service, or any other person shall be construed as practicing the 
occupation of barber within the meaning of this article. [R. C. 1905, § 362; 
1901, ch. 30, § 13.] 

§ 572. Penalty for violation. Any person practicing the occupation of 
barber without having obtained a certificate of registration, as provided by 
this article, or willfully employing a barber who has not such certificate, or 
falsely pretending to be qualified to practice such occupation under this 
article, or violation of any of the provisions of this article, is guilty of a mis- 
demeanor, and, upon conviction thereof, shall be punished by a fine of not less 
than ten dollars or more than one hundred dollars, or by imprisonment in the 
county jail not less than ten days or more than ninety days. [R. C. 1905, § 363; 
1901, ch. 30, § 14.] 


ARTICLE 23.— BoarD OF IMMIGRATION. 


§ 573. State board of immigration. A board to be known as the North 
Dakota state. board of immigration is hereby created. [1913, ch. 44, § 1.] 

§ 574. Membership. The said board shall be composed of the state audit- 
ing board, which consists of the governor, secretary of state, auditor, treas- 
urer and attorney-general. [1913, ch. 44, § 2.] 

§ 575. Powers of board. General executive agent. Duties. Other employes. 
The commissioner of agriculture and labor shall be the general executive agent 
of said board, and he shall act by and with the advice of the said board and 
shall perform such duties as said board may designate. The governor may 
appoint an agent, or agents, under the North Dakota state board of immi- 
gration, to visit any state in the United States for employment at such times 
and seasons of encouraging immigrants to the state of North Dakota. He 
shall also solicit and encourage laborers, artisans and mechanics to come to 
this state from other states within the United States for employment at such 
times and seasons of the year as they may be needed to supply labor in this 
state. Such state immigration agent shall, under the direction of the governor 
and commissioner of agriculture and labor, be authorized to visit any state or 
foreign country where it may appear any settlers can be secured to the 
advantage of the state of North Dakota. Such agent shall make a report 
monthly, and, if required, oftener, to the governor and commissioner of agri- 
culture and labor, and all bills incurred by them shall be approved by the 
state board of immigration. Provided, that in the discretion of the governor 
and commissioner of agriculture and labor, the necessary expenses of such 
agents may be advanced from time to time. [1913, ch. 44, § 3.] 

§ 576. Compensation. Such agents shall receive such compensation for 
their services as may be fixed by the state board of immigration. Provided, 
their compensation and expenses shall not exceed the amount appropriated by 
this article. [1913, ch. 44, § 4.] 

§ 577. Bond required. Such immigration agents shall each give to the 
state a bond in the sum of five thousand dollars for the faithful and impartial 
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performance of their duties, to be approved by the governor as to sufficiency, 
and by the attorney-general as to form. [1913, ch. 44, § 5.] 

§ 578. Appropriation. There is hereby appropriated out of the funds in 
the state treasury, not otherwise appropriated, the sum of five thousand dollars 
annually for the use of said board for the purpose of carrying into effect 
and force this article. [1913, ch. 44, § 6.] 


ARTICLE 24.— BoarD OF RAILROAD COMMISSIONERS. 


§ 579. How constituted. The three persons elected commissioners of rail- 
roads, pursuant to the provisions of section 82 of the constitution of this state, 
constitute and shall be known and designated as the ‘‘Board of Railroad Com- 
missioners of the State of North Dakota.’’ They shall have power to elect 
one of their number president of such board and to appoint a secretary. [R.C 
1905, § 364; R. C. 1895, § 3003.] 

§ 580. Who disqualified. No person in the employment of, or owning any 
stocks or bonds, or otherwise pecuniarily interested in, or an officer of any rail- 
road, freight or transportation company, public warehouse or elevator oper- 
ated in this state shall be eligible to the office of commissioner of railroads. 
[R. C. 1905, § 365; 1889, ch. 110, § 2; R. C. 1899, § 3004.] 

§ 581. Oath and bond. Such commissioners before entering upon the duties 
of their office shall take and subscribe the following oath, which shall be 
filed in the office of the secretary of state, viz.: 

I do solemnly swear (or affirm) that I will support the constitution of the 
state of North Dakota and that I will faithfully discharge the duties of com- 
missioner of railroads to the best of my ability; that I am not in the employ- 
ment of and that I own no stock or bonds of and am not otherwise pecuniarily 
interested in, nor an officer of any railroad, freight or transportation company, 
public warehouse or elevator operated in this state. 

And each of such commissioners shall give at the same time a bond to the 
state in the sum of ten thousand dollars with sureties to be approved by 
the state treasurer, conditioned for the faithful discharge of his duties, which 
bond shall be filed in the office of the secretary of state. [R. C. 1905, § 366; 
R. C. 1895, § 3005. ] 

§ 582. Salary and expenses. Appropriation. The commissioners of rail- 
roads shall receive an annual salary of two thousand dollars per annum. The 
commissioners in office, and those hereafter to be ‘elected, shall keep their 
office at the seat of government, and shall be provided with suitable rooms, 
necessary office furniture, stationery, books and maps, not exceeding the sum 
of five hundred dollars per annum, to be paid out of the state treasury. [The 
secretary of said board of railroad commissioners shall receive a salary of one 
thousand dollars per annum.] The accounts for all expenses authorized by 
this section, except salary of members of the board, shall be audited only 
when approved by the governor. There is hereby appropriated out of any 
money in the state treasury, not otherwise appropriated, the sum of eight 
hundred dollars per annum, or so much thereof as may be necessary, for the 
purpose of paying the traveling expenses of the board of railroad commis- 
sioners and its secretary when actually engaged in the discharge of their 
duties. [1909, ch. 216, § 4; R. C. 1905, § 367; 1897, ch. 119; 1899, ch. 27; 
R. C. 1899, § 3006.] 


As to the secretary of the board of commissioners mentioned in brackets in the fore- 
going section, Laws 1909, ch. 195, § 1, provides as follows: “The secretary of 
the board or [of] railroad commissioners shall receive an annual salary of two thou- 
sand dollars and shall reside at the capital citv. He shall have no other occupation, but 
devote his entire time to the work of the commission.”’ This chapter 195, Laws 1909, is 
expressly repealed in sections 653g, 653i. As to whether it will revive on July 1, 1915, 
see comments in the note immediately preceding section 653a. How appropriations nF 
salaries shall be paid, see section 653b. 


§ 583. Free passage. Such commissioners, their secretary and the persons 
in their official employment shall, when in the performance of their official 
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duties, have the right to pass free of charge on all railroads, steamers, vessels 
and boats and on all vehicles employed in or by any railroad or other trans- 
portation company engaged in the transportation of freight and passengers 
within this state. [R. C. 1905, § 368; 1889, ch. 110, § 4; R. C. 1899, § 3007.] 

§ 584. Sessions, held where and time. The board. of railroad commissioners 
shall hold at least five sessions annually for the purpose of hearing complaints 
and taking evidence. The first session shall be held at their office at the state 
capitol in the city of Bismarck, county of Burleigh, commencing on the first 
Tuesday after the first Monday in January of each year. The second session 
shall be held in the city of Minot, county of Ward, commencing on the first 
Tuesday after the first Monday in April of each year. The third session shall 
be held in the city of Fargo, county of Cass, commencing on the first Tuesday 
after the first Monday in July of each year. The fourth session shall be held 
in the city of Grand Forks, county of Grand Forks, commencing on the first 
Tuesday after the first Monday in October of each year. The fifth session 
shall be held in the city of Carrington, in the county of Foster, commencing 
on the first Tuesday after the first Monday in December of each year; pro- 
vided, further, that each of said sessions shall be held for a period of. not 
less than three days, and each session. shall begin at nine o’clock a.m. When 
practicable, such sessions shall be held in the court house of the respective 
counties. [1909, ch. 194, § 1; 1907, ch. 213, § 1.] 

§ 585. Special sessions. Whenever from any cause it appears that the public 
interest demands that a special session of said board be held, the president of 
the commission or the governor may call a special meeting of said board, to be 
held at any of the places aforenamed, by giving ten days’ previous notice 
thereof by advertisement published in a newspaper at the place where meeting 
is to be held. [1909, ch. 194, § 2; 1907, ch. 2138, § 2.] 

§ 586. Employ stenographer. The board of railroad commissioners is hereby 
authorized to employ a stenographer whenever said board shall require such 
services in connection with their official duties, and there is hereby appro- 
priated the sum of twelve hundred dollars, or so much thereof as may be 
necessary, to defray the expense of such stenographic work for the preaent 
biennial period. [1909, ch. 194, § 3; 1907, ch. 213, § 3.] 

§ 587. Report to governor. It shall be the duty of the board to report in 
writing its findings to the governor within ten days after the close of each 
session. ([1909, ch. 194, § 4; 1907, ch. 213, § 4.] 

§ 588. Duty of attorney-general. It shall be the duty of the attorney- 
general or his deputy to appear for and represent the state at all sessions of 
the board. (1909, ch. 194, § 5; 1907, ch. 213, § 5.] 

§ 589. Powers and duties. The commissioners of railroads shall have the 
general supervision of all railroads, railroad corporations and common carriers 
in the state operated by steam, and of all bridge corporations and ferry com- 
panies, the property of which is used or operated for railroad purposes, and 
shall inquire into any neglect or violation of the laws of this state by any 
such railroad, railroad corporation, bridge corporation, common carrier or 
ferry company doing business therein, or by the officers, agents or employes 
thereof, and shall also from time to time carefully examine and inspect, as 
hereinafter provided, the condition of each railroad and railroad corporation 
in the state, and of its equipment, and the manner of its conduct and manage- 
ment, with reference to the public safety and convenience. [R. C. 1905, § 369; 


1897, ch. 115, § 1; RB. C. 1899, § 3008.] 
Authorized to require construction of necessary depot. State v. C. St. P. Min. & O. R. 
Co., 12 S. D. 305, 81 N. W. 503. 
Delegation to railroad commissioners of power to regulate carriers. 32 L.R.A.(N.S.) 
639. 


§ 590. Duties of railroad commissioners. It shall be the duty of the board 
of railroad commissioners to adjust all claims for overcharges and losses in 
freight, freight charges or fares, when it has jurisdiction over the carrier 
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where the loss or overcharge took place, whenever it is requested to do so by 
a resident or shipper of this state. It shall have authority to fix reasonable 
penalties for neglect or failure on the part of the carrier to adjust such 
overcharges or losses within a reasonable time. [1911, ch. 240, § 1.] 

§ 591. Investigation of interstate rates. It is hereby made the duty of the 
board of railroad commissioners to exercise constant diligence in informing 
themselves of the rates, charges, rules and practices of common carriers 
engaged in the transportation of freight, express and passengers and in the 
transmission of messages or intelligence, from points in this state to points 
beyond its limits, and from points in other states to points in this state, 
also in territory wholly outside of this state, and whenever it shall come to 
the knowledge of the board of railroad commissioners either from their own 
investigation or by complaint made to them in any manner whatsoever that 
the rates charged by any common carrier on interstate business are unjust or 
unreasonable or that such rates, rules or practices discriminate unjustly 
against the citizens, industries or interests of this state or place any of the 
citizens, industries or interests of this state, at an unreasonable disadvantage, 
as compared with those of other states, or are levied or laid in violation of 
the act to regulate commerce, or in conflict with the rulings, orders or regu- 
lations of the interstate commerce commission, it shall be the duty of the 
board of railroad commissioners to immediately call the attention of the officials 
of such common carriers operating in this state to the fact, and to urge upon 
them the propriety of changing such rate or rates, rules or practices. When- 
ever such rates, rules or practices are not changed or adjusted so as to remove 
or remedy such discrimination within a reasonable time, it shall be the duty 
of the board of railroad commissioners, whenever it can legally be done, to 
present the facts involved in such discrimination to the interstate commerce 
commission and appeal to it for relief and thereafter, if deemed necessary, by 
said board of railroad commissioners, the attorney-general, with such other 
assistance as is now provided by law, shall prosecute any charge or charges 
growing out of any such discrimination. [1911, ch. 240, § 2.] 

§ 592. Branch line schedules. The commission shall have power and 
authority to regulate time schedules on branch lines of railroad companies 
and compel train connections of competing lines at junction points whenever 
practicable. [1911, ch. 240, § 3.] 

§ 593. Assistance provided for. The commission shall have authority to 
employ stenographers, rate experts and such other employes as may be deemed 
necessary in the discharge of its several duties. [1911, ch. 240, § 4.] 

§ 594. Appropriation. There is hereby appropriated annually the sum of 
ten thousand dollars ($10,000.00), or so much thereof as may be necessary 
to pay the necessary traveling and other expenses of the board of railroad 
commissioners, and the salaries and expenses of their agents and employes. 
All moneys which shall come into the state treasury on account of licenses 
of public grain warehouses shall be credited to the general fund of the state, 
out of which the expenses of the board of railroad commissioners, and the 
salaries and expenses of their agents and employes, shall be paid as now 
provided by law. [1911, ch. 240, § 5.] 

§§ 595-600. Attorney-general attorney for board. Duties of state’s attorneys. 
The attorney-general of the state of North Dakota shall be ex officio attorney 
for the board of railroad commissioners and shall give it such counsel and 
advice as it may from time to time require; and he shall institute and prose- 
cute any actions which such board may deem it proper and expedient to 
prosecute; and he shall render such board all counsel, advice and assist- 
ance necessary to carry out the provisions of any law of this state according 
to the true intent and meaning thereof. It shall also be the duty of the state’s _ 
attorney in every county on request of such board to institute and prosecute 
and to appear and defend for such board in any and all actions and proceed- 
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ings which he shall be requested by such board to institute and prosecute and 
to appear in all actions and proceedings to which the board is a party. Such 
board shall have power to employ additional counsel to assist such attorney- 
general or state’s attorney, when in its judgment the exigencies of the case 
so require. The fee of such additional counsel shall be determined by the 
governor and paid by the state. [R. C. 1905, § 370; 1889, ch. 110, § 17; 1890, 
ch. 122, § 9; R. C. 1895, § 3009.] 

§ 601. Majority vote decides. All questions arising in the action of such 
commissioners shall be decided and determined by a majority vote. [R. C. 
1905, § 371; 1889, ch. 110, § 25; R. C. 1895, § 3012.] 


ARTICLE 25.— HigHway COMMISSION. 


§ 602. How constituted. The governor, state engineer and one other mem- 
ber to be appointed by the governor shall constitute the state highway com- 
mission. They shall serve without extra compensation. [1913, ch. 179, § 1.] 

§ 603. Organization and meetings. Duties of state engineer. The governor 
shall be ex officio chairman of the said highway commission. The commission 
shall have a common seal. The members thereof shall have power to admin- 
ister oath, and it shall hold regular meetings at the state capitol not less 
than once in every two months. The state engineer shall be secretary of the 
commission. The state engineer shall file and safely keep all maps and paper 
belonging to the commission, and shall keep a record of every vote and official 
act of the said commission. It shall be the duty of the state engineer to pre- 
pare plans and specifications and superintend the construction of any road 
under the direction of the highway commission when requested by any board 
having jurisdiction over said road, also to give such advice, assistance and 
supervision with regard to road construction throughout the state as time 
and conditions will permit, and as rules and regulations of the commission 
may prescribe, and he and his assistants may be required by the commission 
to attend any public meeting held by the commission or other parties in the 
interest of road improvement in the state. [1913, ch. 179, § 2.] 

§ 604. Duties of commission. It shall be the duty of the state highway com- 
mission upon request of any board of county commissioners to require the 
state engineer to prepare plans and specifications for the construction or 
improvement of any road within such county, and to make surveys, and in 
general supervise road construction in said county. It shall also be the duty 
of the state highway commission to require the state engineer to prepare maps 
of each county showing the roads in the county and the location of all 
bridges and culverts, and also showing the roads on which it is proposed to 
utilize state funds whenever such funds may be by law provided for this 
purpose. 

§ 605. Attorney-general attorney for commission. The attorney-general 
shall be ex officio attorney of the commission and he shall give the commission 
such legal counsel, advice and service as it may from time to time require. 
[1913, ch. 179, § 4.] 

§ 606. Commission to issue bulletins. It shall be the duty of the highway 
commission to issue bulletins containing advice and suggestions and the law 
concerning highway construction from time to time as they shall deem most 
practicable. [1913, ch. 179, § 5.] 

§ 607. Information to be furnished by various officials. County commis- 
sioners and city and town officials having the care of and authority over 
roads throughout the state shall on request furnish said highway commission 
any information which they may possess and required by said highway com- 
mission, concerning roads within their jurisdiction. [1913, ch. 179, § 6.] 
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ARTICLE 26.— COMMISSIONERS OF DEEDS. 

§ 608. Appointment. The governor may appoint in each of the states of 
the United States and the territories thereof one or more commissioners under 
the seal of this state, to continue in office for the term of six years, who shall 
have the power to administer oaths, and to take depositions and affidavits to 
be used in this state, and also to take acknowledgments of any deed or other 
instrument to be used or recorded in this state. [1909, ch. 59; R. C. 1905, 
§ 372; 1903, ch. 57, § 1.] 

§ 609. Oath, seal and fee. Before any commissioner, appointed as afore- 
said, shall proceed to perform any of the duties of his office, he shall take and 
subscribe an oath before any clerk of a court of record, or other officer having 
an official seal, authorized to administer oaths in the state or territory for 
which such commissioner is appointed, that he will faithfully discharge all 
the duties of his office, which oath shall be filed in the office of the secretary of 
state, and shall provide and keep an official seal upon which must be engraved 
his name and the words, ‘‘ Commissioner of Deeds for the State of North 
Dakota,’’ and the name of the state or territory for which he is commissioned, 
with the date on which his commission expires, and shall file an impression 
of said seal in the office of the secretary of state of North Dakota, and shall 
furnish a bond to this state by a surety company in the sum of five hundred 
dollars, conditioned that he will perform the duties of his office, which bond 
shall be filed in the office of the secretary of state of North Dakota, and shall 
ea Be state treasury the sum of ten dollars. [R. C. 1905, § 373; 1903, 
ch. 57, : 

§ 610. Compensation for services. Such commissioner shall be entitled to 
collect and charge for his services the same fees as are allowed a notary public 
in the state for which he is appointed. [R. C. 1905, § 374; 1903, ch. 57, § 3.] 


poe 


ARTICLE 2?7.— TEMPERANCE COMMISSIONER. 


§ 611. Appointment. Clerk. The governor is hereby authorized to appoint 
a capable citizen of this state to be enforcement commissioner, who shall be 
paid a salary of two thousand dollars per annum and actual expenses, which 
salary shall be payable in four quarterly payments on the first days of Janu- 
ary, April, July and October. Said enforcement commissioner shall be pro- 
vided with an office at the state capitol with suitable furniture, stationery and 
other necessary facilities for transacting the business of his office, and he may 
employ a clerk at the expense of the state, which clerk may be paid at a salary 
not exceeding nine hundred dollars per year, payable in equal monthly install- 
ments. [1909, ch. 187, § 1.] 

§ 612. Qualifications and powers. Said appointee shall be an attorney at 
law and shall be known as enforcement commissioner and with the advice 
and under the direction of the governor shall have and is hereby authorized 
to exercise in any part of this state, all of the common law and statutory 
powers of state’s attorneys in their respective counties in the enforcement 
of the law a the manufacture and sale of intoxicating liquors. [1909, 
ch. 187, § 2. 

§ 613. Deputy commissioner. Said commissioner may appoint one deputy 
commissioner, if he shall consider it necessary, who shall also be an attorney 
at law. The deputy commissioner shall have the same powers as are given 
to the enforcement commissioner. Said deputy commissioner shall be appointed 
in writing signed by said enforcement commissioner, which appointment shall 
be recorded in the office of said enforcement commissioner, and such deputy 
commissioner shall hold office during the pleasure of said enforcement com- 
missioner. Upon being discharged he shall immediately surrender his certifi- 
cate of appointment and all papers and other property relative to his office. 
[1907, ch. 187, § 3.] 


Deputy enforcement commissioner has no right, as assistant state’s attorney, to visit 
grand jury room. Ex parte Corliss, 16 N. D. 470, 114 N. W. 962. 


150 


Public Boards. POLITICAL CODE. §§ 614-621 


§ 614. Special enforcement sheriffs. The enforcement commissioner shall 
appoint such number of special enforcement sheriffs as in his judgment may 
be necessary, who shall have throughout the state all the common law and 
statutory powers of sheriffs in their respective counties in the enforcement 
of the law against the manufacture and sale of intoxicating liquors; such 
special sheriffs shall be appointed in writing signed by said enforcement com- 
missioner, which appointment shall be recorded in the office of said enforce- 
ment commissioner, and they shall hold office during the pleasure of said 
enforcement commissioner. Upon being discharged, each shall immediately 
surrender his certificate of appointment and all papers and other property 
relative to his office. [1907, ch. 187, § 4.] 

§ 615. Official bonds. The said enforcement commissioner, deputy com- 
missioner and special sheriffs shall be sworn and give bonds to the state 
for the faithful discharge of their duties, the said enforcement commissioner 
in the sum of five thousand dollars, the said deputy commissioner in the 
sum of twenty-five hundred dollars, and said special sheriffs in the sum of 
two thousand dollars, all of which bonds shall be approved by the governor 
as to sufficiency and by the attorney-general as to form, and such bonds 
and the oaths of such officers shall be deposited in the office of the secretary 
of state. [1907, ch. 187, § 5.] 

§ 616. Expenses, how paid. It shall be the duty of said deputy commis- 
sioner and special sheriffs to exercise all the powers herein conferred when, 
where, and as directed by said enforcement commissioner, and they shall 
be paid all the actual expenses occasioned by the performance of such 
duty and in addition thereto the said deputy commissioner shall be paid 
the sum of five dollars per day and the said special sheriffs each the sum - 
of three dollars per day, and they shall at such time as may be fixed by 
the enforcement commissioner present their accounts for approval to him 
and after approval the same shall be subject to payment by the state from 
money in the treasury not otherwise appropriated. [1907, ch. 187, § 6.] 

§ 617. Taxation of costs. There shall be taxed for said enforcement com- 
missioner and said deputy commissioner, as costs in all actions in which either 
of them appear, the same fees as are allowed to be taxed for state’s attorneys 
under the provisions of the laws of this state prohibiting the unlawful manu- 
facture and sale of intoxicating liquors, and there shall be taxed for said 
special sheriffs the same fees as sheriffs and witnesses have heretofore been 
entitled to receive, all of which fees shall be paid directly to the state 
treasurer. [1907, ch. 187, § 7.] 

§ 618. Powers where local authorities fail to enforce law. The said enforce- 
ment commissioner, upon being satisfied that the local authorities fail to 
enforce the law against the manufacture and sale of intoxicating liquors in 
any county, city, village or town of this state, shall, subject to the limitations 
of section two hereof, with the aid, assistance and co-operation of the said 
deputy commissioner and one or more of such special sheriffs, enforce said 
laws. [1907, ch. 187, § 8.] 

§ 619. Local officers not relieved of duty. Nothing in this act shall in any 
way relieve the sheriffs or the municipal officers of states, towns and villages 
or the state’s attorney for any county of the duties devolving upon them 
for the enforcement of the law against the manufacture and sale of intoxi- 
eating liquors. [1907, ch. 187, § 9.] 

§ 620. Removal from office. Whenever in the judgment of the governor 
said enforcement commissioner is negligent in the performance of his duty, 
it shall be the duty of the governor, and he is hereby authorized to remove 
said enforcement commissioner from office. [1907, ch. 187, § 10.] 

§ 621. Office suspended, when. Whenever in the judgment of the governor 
the enforcement commissioner is no longer necessary, he is authorized to 
remove him from office, and the office shall thereby be suspended until the 
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governor of this state deems his services are again required. [1907, ch. 187, 
§ 11.) | 

§ 622. Appropriation. There is hereby appropriated the sum of eight 
thousand dollars out of any funds in the treasury not otherwise appro- 
priated, to defray the expense of carrying out the provisions of this act. 
(1907, ch. 187, § 13.] 


ARTICLE 28.— COMMISSIONERS OF NOXx10US WEEDS. 


See further as to noxious weeds, sections 2002, 2003, 2517~—2823. 

§ 623. Public nuisance. All Canada and sow thistles and quack grass are 
hereby declared to be and the same are a public nuisance, and the board 
of township supervisors in organized townships, and the board of county 
commissioners for unorganized townships are hereby empowered to destroy 
the same as hereinafter provided. [1909, ch. 231, § 1.] 

§ 624. Commissioner appointed. There shall be appointed by the board 
of township supervisors in all organized townships, and by the board of 
county commissioners in all unorganized townships, for each township or 
election precinct, and by the city council of any city, or by the board of 
trustees of any town or village, as the case may be, some competent person, 
to be styled ‘‘ Commissioner of Noxious Weeds,’’ who shall take the oath 
required of township officers, and shall hold his office for the term of one 
year, and until his successor is appointed and qualified, and who shall receive 
for his compensation the sum of three dollars a day for each day necessarily 
spent in the performance of his duty. The board of appointment may, at 
any time, for good cause, remove the commissioner from office and appoint 
his successor to serve the remaining portion of his time, and it shall be the 
duty of said board to strictly enforce all the provisions of this article, and 
they shall have the same power as the commissioner of noxious weeds in dis- 
charging such duty. [1909, ch. 231, § 2.] 

§ 625. Duties of commissioner. The commissioner of noxious weeds shall 
diligently examine and investigate into the existence and introduction of 
Canada and sow thistles and quack grass in his township or precinct, and if 
any are found growing therein he shall take charge of all such as are growing 
upon the highways and uncultivated lands, and prevent the same from going 
to seed, or otherwise spreading, and he shall carefully investigate and ascer- 
tain the best practicable methods for their destruction and he shall persistently 
apply at proper times such remedy or treatment as he shall deem best calcu- 
lated to prevent their spread and to eradicate the same, and he shall serve upon 
all persons, partnerships, firms, corporations and associations owning or con- 
trolling any lands where such noxious weeds are growing, written notice to 
destroy the same within a time specified in said notice. [1909, ch. 231, § 3.] 

§ 626. Treatment of thistles and quack grass on cultivated land. Taking 
possession. Appeal. In case said thistles and quack grass are found growing 
upon cultivated lands, the commissioner shall consult and advise with the 
owner, agent or occupant thereof as to their treatment, and if the said com- 
missioner shall deem it necessary and expedient for him to fully control the 
same, he shall agree with the owner, agent or occupant as to the boundaries 
of the tract so infected which it is expedient for him to control for the pur- 
pose of destroying such noxious weeds and he shall mark the same by stakes 
and thereafter such infected tract, or as much as from time to time remains 
infected, shall be managed and controlled by the said commissioner for the 
purpose of destroying said thistles and quack grass, and for so long a time 
as it may be necessary to complete such work. In case the commissioner 
and the owner, agent or occupant of said land cannot agree as regards the 
propriety of the commissioner controlling such tract, or the boundaries of 
the same, then the commissioner shall proceed to stake out or mark such 
boundaries as he deems proper, and file a description of such tract and a 
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record of his proceedings with the town clerk in organized townships or 
county auditor in unorganized townships. The owner, agent or occupant of 
the land may, if he feels aggrieved, appeal from such decision of the commis- 
sioner within five days to the township supervisors or to the county com- 
missioners, as the case may be, by filing written notice of appeal with the 
township clerk or county auditor, as the case may be, and thereupon such 
board shall proceed within five days to review the same, and to hear the reason 
for and against the decision of the commissioner, and a majority of such board 
of appeal shall decide as to the propriety of taking possession of the tract 
alleged to be infected, and if they decide to take such possession, shall also 
determine the boundaries of the same, and shall direct said commissioner to 
exterminate said thistles and quack grass without unnecessarily depriving 
the owner of the land of any legitimate use and enjoyment of the same, not 
interfering in any way with the destruction of such thistles and quack grass, 
and the owner or occupant of said land shall pay all cost and expense of labor 
for said extermination, which shall not exceed the sum of one hundred dollars 
for each one hundred and sixty acres, or fraction thereof, in any one year, with- 
out the written consent of the supervisors of said township or county commis- 
sioners, as the case may be, and that the sum so expended shall be a lien upon 
said tract so infected; and if the owner or occupant shall not pay the same 
to said commissioner on or before the first Monday of December following, 
the commissioner shall certify under oath to the county auditor the amount 
so due on each tract; and it shall be the duty of said commissioner to collect 
the same in a civil action and cover the same into the general fund of the 
respective districts. [1909, ch. 231, § 4.] 

§ 627. Salary of commissioner. It shall be the duty of the board of town- 
ship supervisors or the board of county commissioners as the case may be, to 
pay out of the general fund the salary of the commissioner of noxious weeds, 
and all expenses and disbursements incurred under the provisions of this 
vey” upon verified vouchers duly audited and approved. [1909, ch. 231, 
§ 628. Prosecutions. It shall be the duty of the commissioner to prosecute 
on complaint with the proper authorities, any person or corporation who shall 
violate any law now existing or which shall hereafter be passed on the sub- 
ject of Canada and sow thistles and quack grass. [1909, ch. 231, § 6.) 

§ 629. Report of commissioner. The commissioner shall annually before 
the first day of December, make a written report to the supervisors of the 
township or to the county commissioners, as the case may be, which report 
shall be filed with the town clerk or the county auditor. The report so filed 
shall be publicly read at the next regular meeting of such board. Said report 
shall state: 

First: Whether there are or are not any Canada or sow thistles or quack 
grass growing in the town or precinct. 

Second: If any are growing, where and to what extent and when and how 
introduced. 

Third: A detailed statement of his treatment of each infected tract with 
cost and result. 

Fourth: He shall report such other matters, as may be required of him by 
the board of township supervisors, or by the county commissioners, as the 
case may be. 

Fifth: He shall state his views on the further treatment of each infected 
tract and make such suggestions and recommendations as he may deem proper 
and useful. (1909, ch. 231, § 7.] 

§ 630. Enforcement of article. All officials charged with the enforcement 
of this article shall have the right and may go upon lands infected, or which 
they believe to be infected, with Canada or sow thistles or quack grass, for 
any purpose necessary for such enforcement. All officials charged with the 
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enforcement of this article who neglect or refuse to carry out the provisions 
of this article shall be deemed guilty of a misdemeanor and upon conviction 
ea) be fined not less than ten nor more than fifty dollars. [1909, ch. 231, 
8. ] 
§ 631. Land owners. Any person, partnership, firm, corporation or asso- 
ciation who after due notice, shall neglect or fail to cut down, dig up, destroy 
or take other certain means of exterminating Canada and sow thistles or 
quack grass, or prevent the same from going to seed, that may at any time 
be growing upon any lands owned or controlled by them, shall be liable for each 
offense in a sum not less than twenty-five dollars, nor more than one hundred 
dollars, to be recovered in a civil action by the commissioner of noxious weeds 
and to cover the same into the general fund of the respective districts. [1909, 
ch. 231, § 9.] 
ARTICLE 29.— PANAMA EXPOSITION COMMISSION. 


§ 631a. Commission created. There is hereby authorized a commission to 
be known as the Panama Exposition Commission, to represent the state of 
North Dakota at the Panama-Pacific International Exposition at San Fran- 
cisco, California, to be held in nineteen hundred and fifteen and celebrate the 
completion and commercial use of the Panama Canal. [1913, ch. 39, § 1.] 

§ 631b. Constitution and organization. The commission hereby authorized 
shall consist of seven members, and shall be the governor, the commissioner 
of agriculture and labor, and five civilians of the state to be appointed by the 
governor. Said commission shall encourage and promote a full and complete 
exhibit of the commercial, educational, industrial, artistic and other interests 
of the state and its citizens, at such exposition and celebration, and shall pro- 
vide, furnish and maintain during the exposition a building or buildings for 
a state exhibit and for the official headquarters of the state and for the com- 
fort and convenience of its citizens and exhibitors. This commission shall, 
within thirty days after its appointment, and upon notification by the secre- 
tary of state, convene in the city of Bismarck, and elect a chairman and vice 
chairman, and perfect its organization for the transaction of the duties 
devolving upon it by reason of this article. [1913, ch. 39, § 2.] 

§ 631c. Expenses. Sccretary and other clerical assistance. The members 
of the commission shall receive no compensation for their services, but shall 
be entitled to the actual necessary expenses incurred while in discharge of 
duties imposed upon them by the commission. Such commission may appoint 
a secretary and fix his compensation for all services to be performed in carry- 
ing out the provisions of this article, and the commission may also provide 
for such other clerical assistance and office facilities in this state or in San 
Francisco, as it deems necessary, but no salaries or expenses shall be incurred 
for a longer period than ninety days after the close of the exposition. [1913, 
ch. 39, § 3.] 

§ 631d. Appropriation. Report of disbursements. The sum of thirty-five 
thousand dollars or so much thereof as may be necessary for the accomplish- 
ment of the above specified purposes, is hereby appropriated out of any moneys 
in the treasury, not otherwise appropriated, for the purpose of this article. 
Of the moneys hereby appropriated, five thousand thousand dollars shall be 
available in nineteen hundred and thirteen; twenty thousand dollars shall 
be available in nineteen hundred and fourteen, and the balance thereof shall 
be available in nineteen hundred and fifteen. Such money shall be paid by 
the state treasurer on the warrant of the state auditor issued upon a requisition 
signed by the chairman and vice chairman of the commission, accompanied 
by an estimate of the expenses for the payment of which the money so drawn 
is to be applied. Within ninety days after the close of the exposition, such 
commission shall make a verified report to the governor of the disbursements 
made by it. No indebtedness or obligation shall be incurred under this article 
in excess of the appropriation herein made. [1913, ch. 39, § 4.] 
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§ 631e. Report of proceedings. The commission shall, as requested by the 
governor, from time to time, render to him reports of its proceedings. [1913, 
ch. 39, § 5.] 


CHAPTER 6. 
STATE OFFICERS AND BOARDS. 


ARTICLE 1. MISCELLANEOUS PROVISIONS, §§ 632-645. 

VoucHers FILED TO BE CONSECUTIVELY NUMBERED AND Pain, § 646. 
. CoNTINGENCY Funp, §§ 647-651. 

CLERK HIRE FOR STATE OFFICERS, §§ 652, 653. 

. APPROPRIATIONS, GENERAL, §§ 653a-6531. 

. STANDING APPROPRIATIONS, §§ 654-658. 

. STaTE ENGINEER, §§ 658a—658c. 


ARTICLE 1.— MISCELLANEOUS PROVISIONS. 


§ 632. Beginning and end of fiscal year. The fiscal year for the state shall 
commence the first day of July and end on the thirtieth day of June in each 
year, and all reports required annually or biennially by any state officer shall 
be made to and include the thirtieth day of June preceding, and all accounts 
of said officers shall be closed and balanced to that date, except where other- 
wise specifically prescribed by law. [R. C. 1905, § 375; 1893, ch. 67, § 1; R. C. 
1899, § 302.] 

See also as to reports by state officers, sections 95, 97, 98. 

Fiscal year ends June 30. Carter v. State, 9 S. D. 423, 69 N. W. 523; Meade Co. v. . 
Reeves, 13 S. D. 193, 82 N. W. 951. 

§ 633. Duty of the heads of state institutions and state boards to make 
reports. It shall be the duty of every head of all state institutions and state 
boards to set forth, in their annual or biennial report required by law, a list 
of all persons in the employ of the institution or board, which list shall give 
the name of each person drawing a salary at such institution, or from such 
board, the amount of salary and other emoluments drawn, the fund or funds 
from which drawn, and the number of installments per annum in which such 
salary is drawn. [1913, ch. 245, § 1.] 

See also as to reports, sections 95, 97, 98. 

§ 634. Exemption from operation of preceding section. Section 73 of the 
Revised Codes of 1905 shall not operate to affect section 633 herein. [1913, 
ch. 245, § 2.] 

On the same day that the foregoing sections 633 and 634 were enacted, section 73 of 
the Revised Codes of 1905 was amended, and as amended it constitutes section 95 in this 
compilation. 

§ 635. Appropriations, when available. All appropriations made for the 
maintenance of the state institutions or other purposes by the legislative 
assembly shall become available on the first day of July next succeeding their 
enactment, unless otherwise specifically prescribed by law. [R. C. 1905, § 376; 
1893, ch. 67, § 2; R. C. 1899, § 303.] 

§ 636. Penalty for failure to make reports. Any public officer who is re- 
quired to make an official report to any other officer, or board, who willfully 
neglects to make such report at the time and substantially in the manner 
required by law, shall forfeit and pay to the state a penalty of not less than 
twenty dollars nor more than five hundred dollars, to be recovered from such 
delinquent officer, or from him and the sureties upon his official bond. [R. C. 
1905, § 377; 1890, ch. 118, § 1; R. C. 1895, § 304.] 

§ 637. Attorney-general to prosecute. Upon the willful neglect of any public 
officer to make any report required by law it shall be the duty of the officer 
or board to whom such report should be made promptly to notify the attorney- 
general of such failure to report, whose duty it shall be to investigate the 
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neglect of duty complained of; and, if in his opinion the officer has not a 
sufficient excuse for such failure, the attorney-general shall prosecute such 
officer for the recovery of the penalty above provided. [R. C. 1905, § 378; 
1890, ch. 118, § 2; R. C. 1899, § 305.] 

§ 638. Record of fees. Penalty. Every state officer or deputy state officer 
required by section 84 of the constitution of this state, or by any provision of 
the laws of this state to cover into the state treasury all fees and profits arising 
from such office, shall keep a record of all such fees or profits in a book kept 
for that purpose, which book shall be the property of the state. They shall 
report to the state treasurer monthly the amount of fees or profits received, 
verified by oath, and at the same time pay the amount of such fees or profits 
to the treasurer, taking duplicate receipts therefor, one of which shall be filed 
with the state auditor forthwith, and the auditor shall charge the treasurer 
with the amount thereof. Any person violating the provisions of this section 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined 
in the sum not less than fifty dollars, nor more than one hundred dollars, in 
the discretion of the court wherein he is convicted. [R. C. 1905, § 379; 1890, 
ch. 183, § 7; 1891, ch. 1, § 2; R. C. 1899, § 327; 1901, ch. 95.] 

On duty of superintendent of public instruction to pay into treasury unexpended bal- 
ance of fund derived from examining fees. State v. Stockwell, 23 N. D. 70, 134 N. W. 
767. | | 

§ 639. Time for covering into state treasury. All fees and profits arising 
from any of the state offices, which are required by law to be paid into the 
state treasury, shall be covered into the state treasury at the end of each 
month. [1913, ch. 168.] 

§ 640. Apportionment of moneys belonging to counties, how made. The 
apportionment of all moneys paid into the state treasury, any part of which 
is required by law to be paid to the several counties or to municipal corpora. 
tions, shall be made by the auditor and treasurer, and each shall keep an 
account with such counties or corporations, crediting them with all such appor- 
tionments and charging them with all sums paid to them. The auditor shall 
draw an order on the state treasurer for the amount so credited, and forward 
the same to the county treasurer of such county or the clerk of such corpora- 
tion, and at the same time send a written notice to the county auditor or clerk 
of such corporation, stating the amount so apportioned. [R. C. 1905, § 380; 
1890, ch. 183, § 8; R. C. 1899, § 328.] 

§ 641. Moneys, how paid from treasury. Moneys shall be paid from the 
state treasury only upon the warrant or order of the auditor, and each warrant 
shall specify upon what fund or from what apportionment it is to be paid; 
provided, however, that the treasurer may redeem outstanding bonds or pay 
interest on bonds when due without the auditor’s warrant, retaining such bond 
or interest coupon as his voucher for such payment until the next succeeding 
settlement. [R. C. 1905, § 381; 1890, ch. 183, § 9; R. C. 1899, § 329.] 

Contract between school board and teacher is not void merely because, at date of con- 
tract, teacher did not hold teacher’s certificate. Schafer v. Johns, 23 N. D. 593, 42 
L.R.A.(N.S.) 411, 137 N. W. 481. 

§ 642. Account current between auditor and treasurer. The auditor shall 
keep an accurate account current with the treasurer, charging him with all 
moneys received and crediting him with all sums paid out upon the surrender 
of the vouchers for such payments. [R. C. 1905, § 382; 1890, ch. 183, § 10; 
R. C. 1899, § 330.] 

§ 643. Monthly statements. The treasurer and auditor shall on the first 
day of each month have a full settlement of the business of the preceding 
month, at which settlement the treasurer shall turn over to the auditor all 
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vouchers for payments made by him, taking the auditor’s receipt for the same. 
[R. C. 1905, § 383; 1890, ch. 183, § 11; BR. C. 1899, § 331.] 

§ 644. Separate accounts with the several appropriations. The auditor and 
treasurer shall keep a separate account with the several appropriations made 
by the legislative assembly, and also with each fund created by the sale of 
bonds and each permanent or current fund created by law. [R. C. 1905, 
§ 384; 1890, ch. 183, § 12; R. C. 1899, § 332.] 

§ 645. Auditor and treasurer to procure books, blanks, etc. The auditor 
and treasurer are authorized and empowered to procure the necessary books 
and blanks to enable them to comply with the provisions of this article. [R. C. 
1905, § 385; 1890, ch. 183, § 18; R. C. 1899, § 333.] 


ARTIOLE 2.—VOUCHERS FILED TO BE CONSECUTIVELY NUMBERED AND Pam. 


§ 646. Vouchers and warrants, how numbered. All vouchers which shall 
be presented to the state auditor for any bills, claims or accounts against any 
funds in the treasury of this state, shall be numbered consecutively against 
such fund by the state auditor, in the order in which they shall be presented 
and filed, and a record shall be kept of the same. All warrants, orders or 
certificates, which shall be issued by the state auditor, for or upon any such 
vouchers, and against any fund in the treasury of this state, shall be issued 
consecutively and in the same order that the state auditor shall have received 
the same, except when the appropriations made to any fund shall have been 
exhausted ; also for state officers’ salary and clerk hire. Each voucher shall 
show the post office address of the person in whose favor said warrant shall 
be made, and the state auditor shall mail said warrant to the address as given 
as soon as issued; provided, that none of the provisions of this section shall 
apply to moneys in the treasury appropriated for the maintenance of the | 
state capitol; provided, further, that the salary and expenses of the legisla- 
tive assembly shall not be subject to the provisions of this section. [R. C. 1905, 
§ 386; 1899, ch. 170; R. C. 1899, § 338d; 1901, ch. 210.] 


ARTICLE 3.— CONTINGENCY FUND. 


§ 647. Appropriation. Contingency fund. There is hereby annually, on the 
first Tuesday in January, appropriated out of any moneys in the state treasury 
not otherwise appropriated, the sum of five hundred dollars for the establish- 
ment and maintenance of a contingency fund to be drawn upon by the state 
auditor at the direction of the executive, for the transaction of such state 
business or the payment of such state obligations as are not otherwise provided 
for, and as, in the opinion of the executive, are wise or necessary; provided, 
that if on the first Tuesday in January of any year there shall remain a balance 
of cash on hand in such fund, then only such sum shall be appropriated in that 
year as shall be necessary to complete the total of five hundred dollars. [R. C. 
1905, § 387; 1899, ch. 66; R. C. 1899, § 338a.] 

§ 648. Moneys, how accounted for. The governor shall, in all cases when 
directing the issuance of any warrant upon the contingency fund hereinbefore 
provided, file with the state auditor a written and itemized statement of the 
material, services or other consideration in payment of which such warrant 
is ordered drawn, together with the names of person or persons in whose 
favor the warrant is so ordered and shall certify that the material, services or 
other consideration therein named are necessary and proper matters for settle- 
ment from this fund, and that the amounts charged therefor are proper and 
right; and the auditor shall file such statement and certificate as his authority 
for issuing the warrant therein directed. [R. C. 1905, § 388; 1899, ch. 66; 
R. C. 1899, § 338b.] 

§ 649. Appropriation to promote immigration. There is hereby appro- 
priated, annually, the sum of five hundred dollars, or so much thereof as shall 
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be needed, out of the general funds of the state treasury, not otherwise appro- 
priated to be used by the commissioner of agriculture and labor in getting 
out maps and other printed matter for the purpose of promoting and inducing 
immigration into the state of North Dakota. The commissioner of agricul- 
ture and labor shall make a verified and itemized statement of his expenses 
and disbursements incurred under the provisions of this section and file the 
same with the state auditor, who shall thereupon issue his warrant on the state 
treasurer therefor. [R. C. 1905, § 389; 1899, ch. 101; R. C. 1899, § 338c.] 


See appropriation for promotion of immigration and preamble to the same, Laws 1909, 
ch. 142. And see section 167 herein. 


§ 650. Appropriation. Contingency fund. There is hereby appropriated 
out of any moneys in the state treasury not otherwise appropriated, at the 
date on which this act becomes operative and annually on the first Tuesday 
in January thereafter, the sum of five hundred dollars for the establishment 
and maintenance of a contingency fund to be drawn upon by the state auditor 
at the direction of the commissioner of insurance for the transaction of such 
business or the payment of such obligations as are not otherwise provided for, 
and as, in the opinion of the commissioner of insurance, are wise or neces- 
sary ; provided, that if on the first Tuesday in January of any year there shall 
remain a balance of cash on hand in such fund, then only such sum shall be 
appropriated in that year as shall be necessary to complete the total of five 
hundred dollars. [1913, ch. 27, § 1.] 

§ 651. Moneys, how accounted for. The commissioner of insurance shall, 
in all cases when directing the issuance of any warrant upon the contingency 
fund hereinbefore provided, file with the state auditor a written and itemized 
statement of the material, services, or other consideration in payment of 
which such warrant is ordered drawn, together with the names of person or 
persons in whose favor the warrant is so ordered, and shall certify that 
the material, services or other consideration therein named are necessary 
and proper matters for settlement from this fund, and that the amounts 
charged therefor are proper and right; and the auditor shall file such state- 
ment and certificate as his authority for issuing the warrant therein directed. 
[1913, ch. 27, § 2.] 


ARTICLE 4.— CLERK HIRE For STATE OFFICERS. 


'§ 652. Clerk hire allowed and fixed. Appropriation. The following amounts 
are hereby fixed and allowed for clerk hire of the several state offices herein- 
after mentioned, which sums, commencing January first, 1905, shall be paid 
in monthly payments on the warrant of the state auditor: 

Governor’s office—for private secretary, stenographer, messenger, and such 
other employes as may be necessary, three thousand dollars per annum. 

Secretary of state’s office, three thousand nine hundred dollars per annum. 

State auditor’s office, five thousand seven hundred dollars per annum. 

Treasurer’s office, five thousand dollars per annum. 

Superintendent public instruction’s office, four thousand dollars per annum. 

Commissioner agriculture and labor’s office, two thousand seven hundred 
dollars per annum. 

Attorney-general’s office, four thousand dollars per annum. 

Commissioner of insurance’s office, three thousand six hundred dollars per 
annum. 

State bank examiner’s office, for stenographer and office clerk, one thousand 
dollars per annum. 

Clerk of supreme court’s office, one thousand two hundred dollars per 
annum. 

Secretary of state’s office, for care and custody of state libraries, one 
thousand dollars per annum. 

State weather bureau’s office, six hundred dollars per annum. 
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Deputy commissioner of university and school lands, one thousand eight 
hundred dollars per annum. 

Secretary of the board of railroad commissioners, one thousand dollars per 
annum. 

Provided, that the chief deputy in the several offices enumerated shall 
receive out of the sums herein provided for an annual salary of one thousand 
eight hundred dollars per annum; and provided, further, that all clerical 
appointments shall first be referred to the governor for his approval. There 
is hereby annually appropriated out of any money in the state treasury not 
otherwise appropriated a sum of money sufficient to carry out the provisions 
of this article. ([R. C. 1905, § 390; 1891, ch. 9, § 2; 1897, ch. 24; R. C. 1895, 
§§ 334, 335; 1903, ch. 186; 1905, ch. 18.] 


In section 653f, the foregoing section 652 is partly repealed. See note under article 5 
immediately preceding section 653a. 


§ 653. Additional clerical assistance in state offices. That the state audit- 
ing board may, in their discretion, from time to time as the necessity therefor 
may appear to them, authorize the employment in the different state offices 
at the capitol, of clerical assistance to enable the different state officers to 
properly fulfill their duties. The said state auditing board shall act on 
written applications only, which application shall be signed by the state officer 
desiring the additional clerical assistance, giving the name of the party desired 
to be employed, the probable time of such employment and the salary that 
should be paid such person. On receiving such written application the said 
board shall, by resolution, duly entered in the minutes of their proceedings, 
approve or disapprove the said request, state the person authorized to be 
employed, the duration of such employment, the salary to be received and 
such other and further directions as to said board may seem proper. On 
receipt of a duly certified copy of such resolution the state auditor is authorized 
to draw his warrant on the state treasurer from time to time for the sum 
authorized to be paid and a sufficient appropriation to cover the same out of 
any funds in the state treasury is hereby made. [1907, ch. 49.] | 


The foregoing was a joint resolution, concluding with an emergency clause, and ap- 
proved by the governor. As to the constitutional validity of a joint resolution, consult 
the following: North Dakota Constitution, sections 58, 59; 2 L.R.A. 612, note; 4 L.R.A. 
65, note; Olds v. State Land Office Comrs., 134 Mich, 442, 86 N. W. 956, 96 N. W. 508; 
Smith v. Jennings, 67 S. C. 324, 45 S. E. 821; Swann v. Buck, 40 Miss. 268; Weckes v. 
Galveston, 21 Tex. Civ. App. 102, 51 S. W. 544; Collier & C. Lithographing Co. v. Hen- 
derson, 18 Colo. 259, 32 Pac. 417; Mullan v. State, 114 Cal. 578, 34 L.R.A. 262, 46 Pac. 
670. 


ARTICLE 5.—APPROPRIATIONS, GENBRAL. 


Laws 1913, ch. 41, appears in the authenticated volume of Sessions Laws of that year 
under the heading “Appropriations, General.” It is termed “the so-called budget bill ” 
in a veto message, Laws 1913, ch. 6, and constitutes sections 653a—653i herein. Its 
title reads as follows: “An Act to Appropriate Money for the Expenses of the State 
Government and for Other Purposes; to Repeal Section 1737 of the Revised Codes of 
1905, as Amended by Chapter 1 of the Session Laws of 1911, Chapter 73 of the Session 
Laws of 1909, Chapter 195 of the Session Laws of 1909, Chapter 284 of the Session Laws 
of 1911, and Sections 1295 and 1298 of the Revised Codes of 1905 and Section 1296 of 
the Revised Codes of 1905, as Amended by Chapter 31 of the Session Laws of 1909, so 
far as the Same Relates to Appropriations; Chapter 186 of the Session Laws of 1907; 
Sections 1287, 1288 and 1289 of the Revised Codes of 1905, as amended in Chapter 148 
of the Session Laws of 1909; Chapter 175 of the Session Laws of 1911 and to repeal all 
Acts in so far as they conflict with the Provisions of This Act; Specifying the Amount 
and Time for Which Such Appropriations Shall be Available, and Providing the Manner 
in Which the Appropriations Herein Made Shall be Paid.” 

Apart from appropriations of stated amounts, the “ budget bill” above mentioned, 
contains some ee that will remain in force until the appropriations expire July 1, 
1915. Some of the express repeals enumerated in section 653i, as well as in the title of 
the act, are not limited to appropriation provisions in the repealed laws, but are in 
terms absolute, as are some of the repeals in section 653e. Whether the whole or any 
part of some of the laws thus repealed will revive at the expiration of the period covered 
by the appropriations, viz., July 1, 1915, may be a debatable question. See, for example, 
& provision unqualifiedly repealed, that is mentioned in the note to section 582. In Col- 
ling v. Smith, 6 Whart. 294, 36 Am. Dec. 228, Chief Justice Gibson writing the well-con- 
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sidered opinion, it was held to be the rule at common law that “the expiration of a 
statute by its own limitation ipso facto revives a statute which had been repealed and 
supplied by it.” See also 1 Fed. Stat. Anno. cxxv, note 3. This conclusion was deduced 
from “an admitted rule of the common law that the repeal of a repealing statute revives 
the original,” —a rule expressly abrogated, however, in section 4319, such abrogation 
extending perhaps to an expiring statute by virtue of the liberal construction esl 4 
required in section 4319. On the other hand, it is to be observed that whenever suc 
statutory provision abrogating the common-law rule appears in the Revised Codes of 
1895, which is the only compilation that has been enacted by the legislative assembly, it 
is expressed to be the rule of construction for “this code,” i. e., the “ Political” or 
other code in which it is placed, and has never been enacted as a rule applicable to the 
Session Laws, and therefore the statutory rule does not explicitly apply t6 any Session 
Laws that are not by their terms assigned to any particular code. Furthermore, the 
section abrogating the common-law rule is omitted, possibly by inadvertence, not only 
in the Probate Code and the Justices’ Code, but also in the Penal Code, and many provi- 
sions in the Session Laws can be as appropriately placed in the Penal Code as in the 
Political Code; for the chapter in the latter code which deals with “ Police of the State ” 
(sections 2496-3176 herein) teems with penal provisions. 


§ 653a. Appropriation. The sums hereinafter stated, or so much thereof 
as may be found necessary, are hereby appropriated out of any state moneys 
in the treasury, for the purposes named in the following sections of this act 
[sections 653d-653g], to be available in such sums and for the time specified. 
[1913, ch. 41, § 1.] 

§ 653b. How appropriations shall be paid. The appropriations hereinafter 
named shall be paid out by the state auditor only on vouchers fully itemized 
and sworn to, when approved by the state auditing board, provided that the 
salaries of the elected officials shall be paid without requiring the filing of any 
. voucher. [1913, ch. 41, § 2.] 

§ 653c. Changes made by other laws. In any instance where another law 
provides, or pretends to provide, for certain expenses, it shall be stated what 
law is being changed, and the section or chapter shall be named, and the 
- intended change stated. [1913, ch. 41, § 3.] 

“It is well settled and very obvious that one legislature has no power to bind a sub- 


sequent legislature, even as to the form of expressions to be used in repealing or modify- 
ing a prior statute.” Baines v. Janesville, 100 Wis. 369, 76 N. W. 481. 


-  § 653d. Salaries of elected officials. The following sums are appropriated 
for salaries of the elected officials named, for the period beginning July 1, 
1913, and ending July 1, 1915: 


Governor ............. Keuene conan ee uacinese eee re ee rere $10,000.00 
. Lieutenant governor ........ isd Serie lateedcais Wo ea ease acstem an ass rere eee 2,000.00 
DECTOLALY OF StAlCin.S oct Gos caine Gabbe sai aot ned hees 6,000 .00 
State auditor ........... Ee eee eee rn eee eee weeeeeee 6,000.00 
_ State treasurer ............. ee sisenbishane Mretia wea at diwlure ate ee naan 6,000.00 
. Commissioner of INSUPANCE.... 2... cL ec ce cee ee twee cece eens 6,000 . 00. 
Attorney-general ......... ccc ccc ccecs scwanae ware mtewen-s buseates 7,200.00 
Superintendent of public instruction........... ccc cece e reece eees 6,000 .00 
Commissioner of agriculture and labor............ 2.0006. Sorecanectys 6,000.00 
Judges of supreme court (5)...... aise Geateusacrntate mi aeeces wecscccees- 00,000.00 
Judges of district courts (12)....... cee ee eee eee ee ... 96,000.00 
Railroad commissioners (3)..... Seshiertets tis Sao eetet sseceeeee 12,000.00 


[1913, ch. 41, § 4.] 

§ 653e. Salaries of appointed officials. The following sums are appropriated 
for salaries of the appointed officials named, for the period beginning July 
first, 1913, and ending July first, 1915, to be paid on sworn vouchers filed 
monthly with the state auditor: 

Adjutant-general (repeals section 1737, Revised Codes of 1905, and chap- 
ter 1, Session Laws of 1911) [See section 2360d herein], $3,600.00. 

Clerk of supreme court (repeals chapter 73, Session Laws of 1909), 
$4,000.00. 

Supreme court reporter (repeals section 461, Revised Codes of 1905, and 
salary shall cover expense of office), $3,000.00. 
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Secretary of railway commission (repeals chapter 195, Session Laws of 
1909), $4,000.00 

Dairy commissioner (this salary in addition to appropriation in chapter 4, 
Session Laws of 1911), $4,800.00. 

State law librarian (repeals chapter 284, Session Laws of 1911, as to appro- 
priation only), $2,400.00. 

ee oil inspector (as provided in chapter 171, Session Laws of 1909), 

State examiner (named in chapter 215, Session Laws of 1909), $6,000.00. 

Assistant attorneys-general (2) (salaries named in chapter 219, Session 
Laws of 1909), $10,000.00. 

State board of health (superintendent) (salary named in section 256, 
Revised Codes of 1905), $2,400.00. 

High school inspector (as named in chapter 46, Session Laws of 1911), 
$4,000.00. 

Inspector rural and graded schools (as named in chapter 35, Session Laws 
of 1911), $4,000.00. 


[1913, ch. 41, § 5.] 
In the appropriation paragraph for the high school inspector the reference to Laws 
1911, ch. 46, is erroneous. Probably the reference intended is Laws 1911, ch. 267, § 2, 
which as amended in 1913 constitutes section 1433 herein. 


§ 653f. Clerk hire for the state departments, names following. The follow- 
ing named amounts are hereby appropriated for clerk hire in the departments 
and offices specified. This clerk hire shall be paid only on sworn vouchers, 
approved by the heads of the departments, and approved by the state auditing 
board. The appropriations following are for a period of thirty (30) months, 
beginning with January 1, 1913, and ending July 1, 1915. Section 390 of the 
Revised Codes of 1905 is repealed only so far as it shall pertain to the amounts 
appropriated for each office: 


Governor’s office ............ec000: ec Sch eee oO etey oa iene ic ees arate $8,750.00 
DOCKCLALY Ol StBlO ss ieccicewd eae ene sewed ee yaaa ete sae Se ow 28,000 . 00 
BSUS Le UCC OE 2a crete ewes trig eas Sac eepte od wera geste eatin aes Gly ern ave 17,000.00 
Place TPeASUler: spect ais s eka bees heb bo eae Senwela nieuws 17,000 .00 
Commissioner of INSUFANCE........ cece cect cece cette eseeeceee 12,000.00 
ATLOTHCY-CONCral 4 cr ewe Sete as eee oa eae eee eet aeSs 6,000 .00 
Superintendent of public instruction. .......... 0... cece eee e ees 17,000 .00 
Adjutant-general (repeals chapter 1, Session Laws of 1911)....... 3,750.00 
Supreme court (clerk’s office) ......... cc cece ccc wee e cece ecenenes 3,000 . 00 
Stenographers (supreme court) (4)........06- ee iouaseste semeea 11,250.00 
Commissioner of agriculture and labor...........ccccecc ec cceces 11,250.00 


[1913, ch. 41, § 6.] 

§ 653g. Appropriations for miscellaneous expenses. The following amounts 
are appropriated for the purposes stated, and shall be for a period of thirty 
(30) months, beginning on the first day of January, 1913, and ending on the 
first day of July, 1915. All bills against the following appropriations shall 
be fully itemized, sworn to by the person filing, and filed with the state auditor 
for the approval of the auditing board if found correct, and a proper charge 
against any of the accounts named. MReceipted sub-vouchers for all payments 
of one dollar or more shall be taken and filed with the expense bill: 

For legal expense of the attorney-general (to cover necessary traveling 
expenses of attorney- oir are assistants, as intended by section 127 [125], 
Revised Codes of 1905), $6,000 

For expenses of the supreme aga (for postage, express, telegrams, sta- 
tionery and other miscellaneous expenses of the clerk and members of the 
supreme court), $2,000.00. 

Expenses of state oil inspector (to cover all miscellaneous office expense of 
the inspector and deputies, not to include salaries of deputies), $7,000.00. 

Transportation of patients to hospital for insane (chapter 275, Session Laws 
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of 1911 [sections 3521, 3522 herein], shall not govern in charging for trans- 
portation of patients; ‘charges shall be the same as provided in section 2602, 
Revised Codes of 1905 [section 3515 herein] ), $30,000.00. 

Transportation of convicts to reform school (same laws as is stated above 
to cover transportation of insane shall hold with transportation of convicts 
to reform school), $3,000.00. 

Transportation of convicts to penitentiary (same law and rule shall hold 
with transportation of convicts as is hereinbefore provided with regard to 
patients to hospital for insane), $10,000.00. 

Per diem trustees: Agricultural college (section 1104, Revised Codes of 
1905 [section 1608 herein] ), $3,000.00. 

School of forestry (section 2131, Revised Codes of 1905 [R. C. 1905, § 1231, 
which is section 1674 herein]), $700. 00. 

Pers university (section 1056, Revised Codes of 1905 [section 1555 herein) ), 

Live stock sanitary board ee 169, Session Laws of 1911 [1907; section 
2678 et seq. herein] ), $900 

State library commission, res salaries and expenses, $20,000.00. 

Prosecution escaped prisoners (as provided in section 6689 [8689], Revised 
Codes of 1905), $500.00. 

State law library, $5,000.00. 

Stallion registration board (as provided in chapter 161, Session Laws of 
1909 [section 2764 herein], expense trustees or members board), $400.00. 

Traveling expense, clerk supreme court (as provided section 454, Revised 
Codes of 1905 [section 730 herein] ), $150.00. 

Salary marshal supreme court (as provided in section 462, Revised Codes 
of 1905 [section 738 herein] ), $600.00. 

Expenses judges district court while called to sit with supreme court judges 
(as provided in chapter 176, Session Laws of 1911 [section 773 herein]), 
$1,000.00. 

Expense high school inspector (as provided by chapter 267, Session Laws 
of 1911 [section 1433 herein] ), $2,500.00. 

List new taxable lands (as provided by chapter 292, Session Laws of 1911, 
and Revised Codes of 1905 [section 2222 herein] ), $2,000.00. 

Board of experts, penitentiary (all expense of this board and salary and 
expense of parole officer, as provided in Session Laws of 1911, chapter 226 
[sections 10,955, 10,956, herein] ), $6,000.00. 

Public printing (to repeal chapter 186, Session Laws of 1907. This appro- 
priation shall pay for printing public reports and documents, and printing 
supplies of elected officials and their departments, and others not having 
expense appropriations, where it 1s specifically provided their printing shall 
be paid out of this fund), $100,000.00. 

Maintenance of the capitol building (to pay janitor service, operation of 
car line, power house, water supply, coal, executive mansion, furniture, postage 
and other miscellaneous expense not provided for in special expense appro- 
priations to other departments), $90,000.00. 

{1913, ch. 41, § 7.] 

§ 653h. Law shall become effective. This law [article] shall become effective 
July first, 1913, and at that time the state auditor shall have the authority to 
credit the appropriations which are made for the period from January first, 
1913, to the first of July, 1915, with such amounts as shall be due the appropria- 
tion for the full year 1913. This is provided for the reason that this is the first 
time the general appropriations bill provided in section 62 of the constitution 
of the state of North Dakota has been attempted, and some sections now in 
effect, but vague as to appropriations, have been repealed, and it is essential 
that there be a certain credit to take care of the payments of the year 1913. 
(1918, ch. 41, § 8.] 
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§ 653i. Repeal. Section 1737 of the Revised Codes of 1905, as amended 
by chapter 1 of the Session Laws of 1911; chapter 73 of the Session Laws of 
1909 ; chapter 195 of the Session Laws of 1909; chapter 284 of the Session Laws 
of 1911, and sections 1295, 1297 and 1298 of the Revised Codes of 1905, and 
section 1296 of the Revised Codes of 1905, as amended by chapter 31 of the 
Session Laws of 1909, so far as the same relates to appropriations; chapter 
186 of the Session Laws of 1907; sections 1287, 1288 and 1289 of the Revised 
Codes of 1905, as amended by chapter 148 of the Session Laws of 1909; 
chapter 175 of the Session Laws of 1911, and all other acts in so far as they 
col with the provisions of this article, are hereby repealed. [1913, ch. 41, 

See also the repeals specified in section 653e, and the recital of repeals in the title 
quoted in the note immediately preceding section 653a. 


ARTICLE 6.— STANDING APPROPRIATIONS. 
FOR SALARIES OF STATE OFFICERS. 


§ 654. Annual appropriation. There is hereby annually appropriated out 
of any funds in the state treasury not otherwise appropriated such sums as 
may be necessary to pay the salaries of the various state officers. [R. C. 1905, 
§ 391; 1891, ch. 10, § 1; R. C. 1899, § 336.] 

655. Salaries payable monthly. Unless otherwise provided by law the 
state auditor is directed to draw his warrant for such salaries monthly as the 


same become due. [R. C. 1905, § 392; 1891, ch. 10, § 2; R. C. 1899, § 337.] 
See sections 653a, 653b. 


FOR MAINTENANCE OF PUBLIO OFFICES. 


§ 656. Powers of board of trustees. Appropriation. The board of trustees 
of public property is authorized and empowered to provide all necessary 
furniture, fuel, lights, stationery, postage, express, freight, drayage, and all 
other necessary supplies for the state offices and executive mansion and the 
public grounds and parks connected therewith, and to make all necessary 
repairs upon the capitol building and executive mansion, and there is hereby 
annually appropriated out of any money in the state treasury, not other- 
wise appropriated, the sum of thirty-seven thousand five hundred dollars, 
or so much thereof as may be necessary to carry out the provisions of this 
section, and the state auditor is empowered to draw his warrants for such 
sums as shall be found due on account of claims or accounts against such 
appropriation, upon approval thereof by the state auditing board, and upon 
said approval the state treasurer is hereby directed to pay such warrants from 
the general fund of the state. [1909, ch. 7; 1907, ch. 10; R. C. 1905, § 393; 


1889, ch. 26; R. C. 1899, § 338; 1901, ch. 21; 1903, ch. 28; 1905, ch. 17.] 

Laws 1911, ch. 11, provides as follows: ‘“ The board of trustees of public property 
is authorized and empowered to make such repairs upon the capitol building as may be 
found necessary, and to defray the expenses incurred in making such necessary repairs, 
there is hereby appropriated out of any moneys in the state treasury in the fund known 
as permanent fund capitol building not otherwise appropriated, the sum of twenty-five 
thousand dollars, or so much thereof as may be necessary; all claims so incurred to be 
audited and allowed by the state auditing board and warrants to be drawn upon said 
fund by the state auditor and paid by the state treasurer out of said fund, as other 
warrants are paid.” 


§ 657. Claims against the state verified, how. No bill, claim, account or 
demand against the state, except in cases of salaries fixed by law, shall be 
audited, allowed or paid until a full itemized statement in writing shall be 
filed with the officer, or officers, whose duty it may be to audit the same, 
and where charges are made for money expended in the performance of official 
duties, all items of one dollar or more shall be covered by a sub-voucher signed 
by the party to whom the money was paid. The sub-voucher shall show the 
date, at what place, and for what the money was paid. The sub-vouchers shall 
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be forwarded with the statement and said statement shall be verified by the 
oath of the party making it, substantially in the following form: 

State of North Dakota, gun. 

County of ............ - 

I do solemnly swear that the within account and claim is just and true; that 
the money therein charged was actually paid for the purpose therein stated ; 
that the services therein charged were actually rendered and of the value 
therein charged; and that no part of such account, claim or demand has been 
paid; and that the goods therein charged were actually delivered and of the 
value charged. 

(Sign Rere ) 465440054 awed see ten 

Subscribed and sworn to before me this .............. day Of. ius sek ses 


A. D.190.. [1907, ch. 26, § 1; R. C. 1905, § 394; 1901, ch. 49.] 
What claims are valid demands against state. 42 L.R.A. 33. 


§ 658. Exception. Section 657 shall not apply to charges for expenses as 
a member of any board of trustees or management of any state institution, 


except as to the form of oath prescribed. [1907, ch. 261, § 2.] 
See sections 653a, 653b. 


ARTICLE 7.— STATE ENGINEER. 


§ 658a. Custodian government plats. The state engineer, with the approval 
of the governor, is hereby authorized to receive and receipt to the secretary 
of state for all field notes, maps, records and other papers appertaining to 
land titles within the state of North Dakota, and for such other property and 
records as were turned over to the secretary of state by the government on 
July first, 1908, and the said state engineer shall be custodian of all the above 
named property and for all other plats, field notes and records as may here- 
after be turned over to the state by the government. [1909, ch. 218, § 1.] 

§ 658b. Care and custody. Suitable rooms shall be provided in the capitol 
building containing vaults for fireproof protection and the safe keeping of such 
records, and free access to any such field notes, maps, records, and other 
papers for the purpose of taking extracts therefrom or making copies thereof 
without charge of any kind, shall be allowed to all officers or employes of the 
United States during office hours. [1909, ch. 218, § 2.] 

§ 658c. Furnishing copies. It shall be the duty of the state engineer to 
furnish on application exemplified copies of all maps, field notes and records 
upon the payment to him of such fees for the copying and certifying such 
field notes, maps and records, as may be prescribed by the governor, secretary 
of state and attorney-general. All fees paid to the state engineer for copies 
of plats, field notes and records shall be paid into the state treasury and placed 
to the credit of the fund for the promotion of irrigation. [1909, ch. 218, § 3.] 


CHAPTER 7. 


OFFICES AND OFFICERS. 
ARTICLE 1. QUALIFICATION FOR OFFICE, §§ 659-682. 
2. VACANCIES AND SUPPLYING THE SaME, §§ 683-700. 
3. Deputies, §§ 701-707. 


ARTICLE 1.— QUALIFICATION FOR OFFICE. 


§ 659. Civil officers to qualify. Except as otherwise specially provided, all 
civil officers shall qualify substantially in the manner and form herein set 


forth. [R. C. 1905, § 400; R. C. 1899, § 339.] 
Who are officers. 13 L.R.A. 177; 17 L.R.A. 243. 
Who are city officers. 14 L.R.A. 646. 


§ 660. Certain officers to give bonds. Each civil officer elected by the 
people or appointed by the governor or by any other authority provided by 
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law, except the governor and the officers and members of the legislative 
assembly, Judges of the supreme and district courts, county commissioners, 
court stenographers, the mayor and aldermen in cities, the president and 
trustees in villages, but including township treasurers, clerks, Justices of the 
peace and constables, shall, before entering on his duties, give a bond condi- 
tioned for the faithful and impartial discharge of the duties of his office 
(naming it fully), and render a true account of all moneys and property of 
every kind that shall come into his hands as such officer and pay over and 
deliver the same according to law. [R. C. 1905, § 401; 1887, ch. 47, § 24; 
R. C. 1899, § 340.] 

Fund created by payments required by section 876, Code 1905 [section 1377 herein] 


is public fund, and superintendent of public instruction is accountable for unexpended 
balance. State v. Stockwell, 23 N. D. 70, 134 N. W.. 767. 


§ 661. Oath of civil officers. Each civil officer in this state before enter- 
ing upon the duties of his office shall take and subscribe the oath prescribed 
in section 211 of the constitution. Such oath shall be indorsed upon the back 
of or attached to his bond, in case of an officer required to give bond, or in- 
dorsed upon the back of or attached to the commission, appointment or cer- 
tificate of election, in case of an officer not required to give bond. [R. C. 1905, 
§ 402; 1890, ch. 105, § 1; R. C. 1895, § 341.] 

§ 662. Approval of bonds. The bonds of all state and district officers shall 
be given to the state, shall be approved by the governor as to sufficiency, and 
by the attorney-general as to form, and such bonds, and a duplicate original 
of the oaths of all other such officers shall be deposited in the office of the 
secretary of state. The secretary of state shall keep a book in which shall be 
made a correct copy of such bond, which book shall be called the ‘‘ bond 
record,’’ and, when such bonds have been recorded they shall be deposited 
with and kept on file in the office of the state treasurer, except the bonds of 
the state treasurer, which shall be deposited with and kept on file in the office 
of the state auditor. The secretary of state and state treasurer on receipt of 
such bonds shall issue a receipt therefor, and such receipt shall be filed in the 
office of the state auditor. The bonds of all county, township and munici- 
pal officers shall be given to the county; those of all county and municipal 
officers under the county shall be approved by the state’s attorney as to form, 
and by the board of county commissioners as to sufficiency, and such bonds 
and a duplicate original of the oaths of office of all other such officers shall be 
filed with the county auditor, except the bond and oath of such auditor, 
and the bonds and oaths of all county justices of the peace, which shall 
be filed with the clerk of the district court for the county or judicial sub- 
division. The bonds of township officers shall be approved by the chairman 
of the board of supervisors of the township. [R. C. 1905, § 403; 1890, ch. 32, 
§ 1; R. C. 1895, § 342; 1903, ch. 128.] 

See as to bonds of various officers, section 193. 

Where state’s attorney has given bond approved by county auditor and served fifteen 
months, commissioners cannot remove for failure to qualify. Howard v. Burns, 14 S. D. 
383, 85 N. W. 920. © 

Bond of county treasurer complying with statute except that it runs to county com- 
missioners instead of county, is valid. Custer Co. v. Alvien, 7 S. D. 482, 64 N. W. 533. 

Bond running to county instead of state enforcible in name of state for use of person 
injured. State v. Barnes, 10 S. D. 306, 73 N. W. 80. 

Fund created by payments required by section 876, Code 1905 [section 1377 herein] 
is public fund, and superintendent of public instruction is accountable for unexpended 
balance. State v. Stockwell, 23 N. D. 70, 134 N. W. 767. 

§ 663. Amounts of bonds of various officers. The bond of each state officer 
required to give a bond, the amount of which is not otherwise provided by 
law, shall be in the penal sum of five thousand dollars; of the county auditor, 
register of deeds and clerk of the district court in the penal sum of ten 
thousand dollars each, except in counties having a population of less than 
ten thousand inhabitants, in which counties such bonds shall be in the penal 
sum of five thousand dollars each; of the state’s attorney and county judge in 
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the penal sum of two thousand dollars each; of the county superintendent of 
schools, justices of the peace, constables and notaries public in the sum of five 
hundred dollars each. The bond of the sheriff, coroner and county treasurer 
shall each be in a penal sum to be fixed by the board of county commissioners ; 
but that of the county treasurer shall not be in a less penal sum than four 
thousand dollars, except when the total amount of taxes to be collected by . 
him in any year is less than two thousand dollars, then in double the amount 
of taxes to be collected. [R. C. 1905, § 404; 1879, ch. 6, § 1; 1883, sub-ch. 1, 


ch. 112, § 38; 1887, ch. 161, § 1; 1890, ch. 132, § 31; R. C. 1899, § 343.) 
Fund created by payments required by section 876, Code 1905 [section 1377 herein] 
is public fund, and superintendent of public instruction is accountable under his bond 
for unexpended balance. State v. Stockwell, 23 N. D. 70, 134 N. W. 767. 


§ 664. Official bonds. Every person hereafter elected to the office of 
treasurer of any county within the state of North Dakota is hereby required 
to give an official bond in a penal sum to be fixed by the board of county com- 
missioners, which bond shall not be in a less penal sum than four thousand 
dollars, except when the total amount of taxes to be collected by him in any 
year is less than two thousand dollars, then in double the amount of taxes to 
be collected; but in no case shall the amount of such bond be less than two 
thousand dollars, and such bond shall be executed by some responsible surety 
or fidelity company, authorized and qualified to do business within the state 
of North Dakota, and subject to approval as provided by law. The amount 
of the premium for such surety or fidelity bond shall be audited by the board 
of county commissioners, and paid out of the general fund of the county. 


[R. C. 1905, § 405; 1899, ch. 116; R. C. 1899, § 343a.] 
See as to bonds of county officials, section 193. 
Courts must take judicial notice of surety business as conducted Maia companies 
where statute requires filing of bonds. State ex rel. Dakota Trust Co. v. Stutsman, 24 
N. D. 68, 139 N. W. 83. 


§ 665. Additional bond may be required of county treasurer. The board 
of county commissioners may require the county treasurer to give additional 
sureties whenever in the opinion of the board the existing security shall have 
become insufficient; and such board is authorized and empowered to require 
from the county treasurer an additional bond as required by law with 
good and sufficient sureties in such sum as the board may direct, when- 
ever in their opinion more money shall have passed or is about to pass 
into the hands of such treasurer than is or would be recovered by the penalty 
in the previous bond. [R. C. 1905, § 406; R. C. 1899, § 344.] 

§ 666. Failure to give additional bond. Effect. If any county treasurer 
shall fail or refuse to give such additional bond or sureties for ten days from 
and after the day on which such board shall require him so to do, his office 
shall become vacant and another treasurer shall be appointed according to 
law. [R. C. 1905, § 407; R. C. 1899, § 345.] 

§ 667. County commissioners furnish bond. Every person hereafter elected 
or appointed to the office of county commissioner of any county within the 
state of North Dakota is hereby required to give to the county an official 
bond before entering upon the duties of his office, conditioned on the faithful 
performance and discharge of the official duties of his office, and to render 
a true, accurate and full account of all business transactions, powers and trusts 
of every kind and nature that shall come before him, or into his hands as such 
officer, according to law. Such bond shall include all the business of the 
county done by him and protect the county against all acts of omission as 
well as commission, including all errors caused by carelessness or inattention 
in office; such bond shall be executed by some responsible surety or fidelity 
company, authorized and qualified to do business in the state of North Dakota, 
and be subject to the approval of the state’s attorney as to form, and be 
subject to the approval of the state’s attorney, county judge and clerk of the 
district court as to the responsibility of the county issuing the same; which 
said bond shall be in a penal sum of five thousand dollars, and the amount 
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of the premium for such surety or fidelity bond shall be audited by the state’s 
attorney, county judge and the clerk of the district court, and the said 
a to be paid out of the general funds of the county. [1911, ch. 114, 
But see in the act creating the state bonding department, section 193. 

§ 668. Cumulative. No repeal. Nothing in section 667 contained shall 
in any manner be construed as repealing or, in any manner, altering any other 
act or part of acts heretofore adopted by the legislature of this state, but the 
remedies herein [section 667] provided shall be cumulative and in addition to 
all other remedies now existing in relation thereto. [1911, ch. 114, § 2.] 

§ 669. Fidelity bonds. Whenever any county, township, city, village or 
school district officer, hereafter elected, shall be required by law to give or 
furnish a bond for the faithful performance of his duties, such bond may be 
executed by some responsible surety, fidelity insurance or bonding company, 
authorized and qualified to do business within the state of North Dakota, and 
approved by the board of commissioners, trustees, supervisors, council or 
directors charged with the approval of same; the premium for such bond shall 
be audited by such board and paid out of the general fund of the county, 
township, city or school district, as the case may be, for whose benefit the same 
is given. This section shall not affect the provision of section 664 relating 
to county treasurers, nor the furnishing of a personal bond by any officer 
as may be provided for by any existing law. [R. C. 1905, § 408; 1903, ch. 127.] 

See section 193. 

§ 670. Bonds of township officers and school district officers. It shall be 
the duty of each county auditor on or before the first day of March in each 
year to procure the proper blank bonds and send them to the clerk of each 
township and school district, and all such officers required by law to give 
bonds shall procure such bonds from the proper clerk; and shall immediately 
after the execution and approval thereof hand the same to the clerk of the 
township, whose duty it shall be forthwith to file such bonds, except those 
of justices of the peace, with the county auditor, and the county auditor shall 
on receipt thereof examine such bonds and see that they are properly executed 
and, if he finds that any bonds are not executed according to law, he shall 
note thereon any errors and return them to the clerk for correction, and it is 
hereby made the duty of the clerk to have such bonds corrected forthwith 
and return the same to the county auditor. The county auditor shall not 
issue any order upon the county treasurer for funds or money belonging to 
a civil township or school district to any person as treasurer of such town- 
ship or school district until his bond has been filed as in this section provided. 
[R. C. 1905, § 409; 1893, ch. 94, § 1; R. C. 1895, § 346.] 

See section 193. 

§ 671. Township clerk to require officers elected to qualify. It shall be 
the duty of the clerk of the township to require all legally elected officers, 
who accept the office to which they are elected, to qualify within the time 
prescribed by law and in accordance with all other provisions thereof. If 
any clerk refuses or neglects to file the bonds of township officers as above 
provided, he shall be liable to a fine of not less than ten nor more than fifty 
dollars. [R. C. 1905, § 410; 1893, ch. 94, § 2; R. C. 1899, § 347.] 

§ 672. Fee for filing township officers’ bonds. An appropriation of fifty 
cents for each bond required to be filed shall be made by the township and 
paid to the county auditor for the proper filing and entering of such bond. 
{R. C. 1905, § 348; 1893, ch. 94, § 3; R. C. 1899, § 348.] 

§ 673. Sureties to bond. Each official bond shall be given with at least 
two sureties, but the bond of the state treasurer shall have at least four, 
and that of the county treasurer at least three sureties. [R. C. 1905, § 412; 
R. C. 1899, § 349.] 


See section 193. 
Bonds of officers, irregularities in which do not release sureties. 90 Am. St. Rep. 188. 
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§ 674. Governor may require additional bond of state officers. Whenever 
the governor shall deem the bond filed by any state officer insufficient, he 
may require another bond to be furnished with sufficient sureties, and for 
failure to give such bond within ten days after being so required such office 
shall be deemed vacant. [R. C. 1905, § 413; R. C. 1895, § 350.] 

§ 675. Approval of bond must be signed by officer approving. The approval 
shall in all cases be indorsed upon the bond and signed by the officer approv- 
ing the same; but in case the board of county commissioners or the chairman 
of the township board of supervisors shall decide that a bond presented 
to them is insufficient, a reasonable time, not exceeding five days, shall be 
allowed the officer to supply a sufficient bond, and such board or officer 
may take three days to consider the approval of any bond. If such board 
or officer refuses or neglects to approve a bond of any county or township 
officer elect, he may upon three days’ notice to such board or officer present 
the same to the judge of the district court, who shall, unless good cause 
for delay is shown, proceed to hear and determine the sufficiency of such 
bond, and may approve or disapprove the same as the facts warrant. [R. C. 
1905, § 414; R. C. 1899, § 351.] 


ee section 193. 
One who takes no steps to have bond approved after commissioners have refused to 
approve, forfeits office. Chandler v. Hughes Co., 9 S. D. 24, 67 N. W. 946. 


§ 676. Bonds must be recorded. The bonds of all county officers shall imme- 
diately after the approval of the same be recorded at length in the office 
of the register of deeds of the county in a book to be provided for that 
purpose. When such bonds are so recorded they shall be forthwith filed as 
provided in section 662. [R. C. 1905, § 415; 1885, ch. 120, § 1; R. C. 1899, 


§ 352] 
n proof of loss of original, record of bond admissible in evidence. Connor v. Corson, 
13 S. D. 550, 83 N. W. 588. 


§ 677. When term of office begins. Except when otherwise specially pro- 
vided, the regular term of office of each county, township and precinct 
officer, when elected for a full term, shall commence on the first Monday of 
January next succeeding his election, but, if the office to which he was 
elected was vacant at the time of his election, although he was not elected 
to fill such vacancy, he shall forthwith qualify and enter upon the duties of 
his office. [R. C. 1905, § 416; R. C. 1895, § 353.] 

§ 678. When officers shall qualify. Except when otherwise specially pro- 
vided, all state, district, county and precinct officers shall qualify on or 
before the first Monday of January next succeeding their election, or within 
ten days thereafter, and on said first Monday of January or within ten days 
thereafter, enter upon the discharge of the duties of their office, provided 
that county auditors shall qualify on or before the first Monday of April 
next succeeding their election or within ten days thereafter, and on said first 
Monday of April or within ten days thereafter enter upon the discharge of 
the duties of their office, and provided further, that county treasurers shall 
qualify on or before the first Monday of May next succeeding their election, 
or within ten days thereafter, and on said first Monday of May or within 
ten days thereafter, enter upon the discharge of the duties of their office. 
[1911, ch. 197; R. C. 1905, § 417; R. C. 1899, § 354; 1905, ch. 140.] 

§ 679. Failure to qualify. Vacancy. If any person elected to any office 
mentioned in the preceding section shall fail to qualify and enter upon the 
duties of such office within the time fixed by law, such office shall be deemed 
vacant and shall be filled by appointment as provided by law; but if there 
is a contest for such office, or if the person elected to such office is prevented 
or obstructed in any manner from entering upon the duties thereof, the 
time above prescribed shall not govern, and he shall be allowed twenty days 
after the day such contest is determined or such obstruction removed in 
which to qualify. [R. C. 1905, § 418; R. C. 1899, § 355.] 


Refusal to qualify creates a vacancy and commissioners are authorized to fill by ap- 
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pointment, in office of county treasurer. Stutsman Co. v. Mansfield, 5 Dak. 78, 37 N. W. 
304. 

Ineligibility not ground for commissioners to declare vacancy after qualification by 
state’s attorney. Howard v. Burns, 14 S, D. 383, 85 N. W. 920. : 

Vacancy iu office by failure to file bond within time prescribed. 16 L.R.A. 140. 

§ 680. Bonds construed to cover all duties. The bonds of all civil officers 
shall be construed to cover duties required by laws passed subsequent to 
giving them, and no bond shall be void for failure to comply with the law 
as to matters of form or substance, but it shall be valid as to all matters 
contained therein, if it complies substantially with the law. [R. C. 1905, § 419; 
R. C. 1895, § 356.] 

Action on sheriff’s bond brought in name of real party in interest. Guernsey v. 
Tuthill, 12 S. D. 584, 82 N. W. 190: Hollister v. Hubbard, 11S. D. 461, 78 N. W. 949. 

Bond voluntarily executed for greater amount than required ay statute may be enforced 
in full. State v. Taylor, 10 S. D. 182, 72 N. W. 407, 65 A. S. R. 707. 

County treasurer and bondsmen liable for loss of county funds by fire. Clay County v. 
Simonsen, 1 D. 387, 46 N. W. 592. — 

Surety signing upon condition known to obligee, not liable thereon, unless condition 
performed. State v. Welbes, 12 S. D. 330, 81 N. W. 629. 

one liable for money paid out by mistake. Custer County v. Tunley, 13 S. D. 7, 
82 N. W. 84. 

Bond must be signed by principal, or sureties are not bound. Board of Ed. v. Sweeney, 
1S. D. 642, 48 N. W. 302, 36 A. S. R. 767. 

Bonds of officers, effect of adding further duties. 42 Am. Rep. 404. | 

Liability of sureties on bonds after the expitation of term of office. 103 Am. St. Rep. 
932. 

Successive bonds, liability of sureties upon. 10 Am. St. Rep. 843. 

Sureties on bonds, acts for which liable. 91 Am. St. Rep. 497. 

Trespasses of principal, liability of sureties on bonds for. 78 Am. St. Rep. 420. 

Penalty as limit of liability on bonds of public officers generally. 55 L.R.A. 393. 

Condition in official bond against taking effect until signed by others. 45 L.R.A. 335. 

Effect of delivery of official bond unsigned by principal obligor. 12 L.R.A.(N.S.) 1108. 

Form of judgment on official bonds. 62 L.R.A. 448. 

Liability of surety in case of fraud of obligee. 21 L.R.A. 413. 

Exemption of homestead from liability. on official bonds. 24 L.R.A. 790. 

Who is real party in interest by whom action on bond must be brought. 64 L.R.A. 
607. 

May a bond of public official, intended as a statutory bond, but not binding as such, 
be enforced as a common-law bond. 21 L.R.A.(N.S.) 766. 

Right of sureties who have made pore a loss occasioned by their principal’s default 
or misconduct, to be subrogated to the rights of the obligee or beneficiary of the bond 
against a third person. 14 L.R.A.(NSS.) 155. 

Right to interest on official bonds. 28 L.R.A.(N.S.J 11. 

Liability of bond of public officer for interest received on public money. 30 L.R.A. 
(N.S.) 855. 

Admissibility against sureties of statements by principal after expiration of term of 
office. 40 L.R.A.(NS.) 662. 

Effect on surety of judgment against principal. 52 L.R.A. 165; 40 L.R.A.(N.S.) 704, 
732. 

Suits on official bonds for trespasses or unauthorized acts of officer done colore officii. 
21 L.R.A. 738. 

Liability on official bond for making arrest. 51 L.R.A. 222; 33 L.R.A.(N.S.) 275. 

Liability of sureties on the bond of a peace officer for the death of a person due to the 
act or default of the principal or one of his deputies. 11 L.R.A.(N.S.) 758. 

Liability of sureties on bond of peace officer for latter’s act in killing or injuring one 
person while attempting to execute criminal process against another. 29 L.R.A.(N'S.) 
463. 

Liability of sureties on constable’s bond for assault made in serving or executing civil 
writ or process. 8 L.R.A.(N.S.) 1223. 

Liability of bondsmen of peace officer for acts of latter in respect of property taken 
from prisoner. 37 L.R.A.(N.S.) 873. 

Liability of officer’s bond for failure to return money deposited to avoid execution of 
writ. 39 L.R.A.(N.S.) 577. 

Liability on official bond for loss of money by theft or bank failure. 22 L.R.A. 449; - 
36 L.R.A.(N.S.) 285. 

Liability of a postmaster or his sureties for illegal acts done in accordance with direc- 
tions of a superior officer. 24 L.R.A.(N.S.) 309. 

Liability of public officer to sureties of another public officer for loss sustained by 
them through former’s neglect to require proper settlement of accounts. 28 L.R.A.(N.S.) 
115. 
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Liability of tax officers or their bond for failure of tax purchaser’s title on account 
of irregularities in procedure. 41 L.R.A.(NS.) 967. 

Constitutionality of statute releasing public officer or his surety from liability for loss 
of public fund. 41 L.R.A.(N.S.) 97. , 

iability of sureties on bond of public officer for default of principal during prior 

term. 23 L.R.A.(N.S.) 131. 

Extension of liability on official bond while officer is holding over after expiration of 
regular term. 35 L.R.A. 88. 

Extensions of time to principal by legislature, when releases their sureties. 45 Am. 
Rep. 406. 


§ 681. Re-elected incumbent to account before qualifying. When the in- 
cumbent of any office is re-elected he shall qualify as above required; but 
his bond shall not be approved until he has produced and fully accounted 
for all public funds and property in his control under color of his office during 
the expiring term to the person or authority to whom he should account, 
and the fact and date of such satisfactory exhibit shall be indorsed upon 


the new bond before its approval. [R. C. 1905, § 420; R. C. 1899, § 357.] 
Superintendent of public instruction is bound to pay into state treasury unexpended 
balance of examining fees at expiration of each term of office. State v. Stockwell, 23 

N. D. 70, 134 N. W. 767. 


§ 682. Public property must be delivered to successor. [very officer 
elected or appointed under the laws of this state shall on going out of office 
deliver to his successor in office all public moneys, books, records, accounts, 
papers, documents and property in his possession belonging or appertaining 


to such office. [R. C. 1905, § 421; R. C. 1899, § 358.] 


Superintendent of public instruction is bound to pay into state treasury unexpended 
balance of examining fees at expiration of each term of office. State v. Stockwell, 23 
N. D. 70, 134 N. W. 767. 

Mandamus to compel surrender of office. 31 L.R.A. 343. 

Mandamus to compel one usurping office to turn over papers. 35 L.R.A.(NS.) 528. 


ARTICLE 2.— VACANCIES AND SUPPLYING THE SAME. 


§ 683. Vacancies, how caused. Every office shall become vacant on the 
happening of either of the following events: 

1. Death of the incumbent. 

2. His insanity judicially determined. 

3. His resignation. 

4. His removal from office. 

5. His failure to discharge the duties of his office, when such failure has 
continued for sixty consecutive days, except when prevented from discharging 
such duties by sickness or other unavoidable cause. 

6. His failure to qualify as provided by law. 

7. His ceasing to be a resident of the state, district, county or township 
in which the duties of his office are to be discharged, or for which he may 
have been elected. 

8. His conviction of a felony or of any offense involving moral turpitude 
or a violation of his official oath. 

9. His ceasing to possess any of the qualifications of office prescribed by 
law. 

10. The decision of a competent tribunal declaring void his election or 


appointment. [R. C. 1905, § 422; R. C. 1895, § 359.] 

1. Vacancy in office by death of person elected thereto before beginning of his term. 
14 L.R.A. 858. 

6. Vacancy in office by failure to file bond within the time prescribed. 16 L.R.A. 140. 

7. County commissioner will not lose office by moving to another district in county. 
Gray v. Beadle County, 21 £. D. 97, 110 N. W. 36. 

Office of sheriff becomes vacant in part of county which is segregated from that por- 
tion in which he resides. Holtan v. Beck, 20 N. D. 5, 125 N. W. 1048. 

One who was former incumbent of office cannot be de facto officer, upon his removal 
from state. Chandler v. Starling, 19 N. D. 144, 121 N. W. 198. 

Treasurer of school district appointed to fill vacancy caused by removal of incumbent 
from state, ceased to have right to hold office, upon election and qualification of person 
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to fill vacancy of original incumbent. State ex rel. Alexander v. Biggins, 28 S. D. 41, 
132 N. W. 677. 

Constitutionality of statute making residence within the district a qualification of a 
public officer. 32 L.R.A.(N.S.) 835. 


RESIGNATIONS. 


§ 684. Resignations, to whom made. Resignations must be in writing and 
made as follows: 

1. Of the governor and lieutenant governor, to the legislative assembly 
if it is in session, and if not, to the secretary of state. 

2. Of all other state and district officers, to the governor. 

3. Of all members of the legislative assembly, to the presiding officer of 
their branches respectively, when in session; and when not in session, to 
the governor; and when made to the presiding officer he shall at once notify 
the governor thereof. 

4. o all the officers of the legislative assembly, to the respective branches 
thereof. 

5. Of all elective county officers, by filing or depositing such resignation 
in the office of the county auditor, except that of county auditor, which shall 
be filed or deposited with the board of county commissioners, which resigna- 
tion, unless a different time is fixed therein, shall take effect upon such filing 
or deposit. 

6. Of officers of civil townships, to the board of supervisors of the town- 
ship, except the members of such board, which shall be to the township 
clerk ; and notice shall forthwith be given by the township clerk to the county 
once of the resignation of all officers whose bonds are filed with such 
officer. 

7. Of all officers holding their office by appointment, to the body, board, 
court or officer that appointed them. [R. C. 1905, § 423; 1881, ch. 137, § 1; 


R. C. 1895, § 360. 
Resignation, effect of and right to resign. 36 Am. St. Rep. 524. 
Necessity of an acceptance to complete resignation of an office. 23 L.R.A. 681; 12 
4R.A.(N.8.) 1010. 
Right to repudiate or withdraw resignation of office. 16 L.R.A.(N.S.) 1058. 
Liability on official bond after resignation of office. 35 L.R.A. 93. 


REMOVAL OF OFFICERS. 


§ 685. What officers removable by governor. Grounds. The governor may 
remove from office any county commissioner, clerk of the district court, 
county judge, sheriff, coroner, county auditor, register of deeds, state’s 
attorney, county treasurer, superintendent of schools, county commissioners, 
surveyor, public administrator, mayor, chief of police, deputy sheriff or 
other police officer, or any custodian of public moneys, except the state 
treasurer, whenever it appears to him by competent evidence and after a 
hearing as hereinafter provided that such officer has been guilty of mis- 
conduct, malfeasance, crime in office, or for habitual drunkenness or gross 
incompetency. [1913, ch. 132, § 1.] 


is section and the following sections 686-694 are substituted for R. C. 1905, §§ 

424426. 

Strict construction of statute when officer is removed on charge highly penal. Minne- 
haha County v. Thorne, 6 S. D. 449, 61 N. W. 688. 

Removal only as provided in Codes of Civil and Criminal Procedure. Wishek v. 
Becker, 10 N. D. 63, 84 N. W. 590. 

Appointee for definite term subject to removal for specified causes, removable only 
after notice. State v. Hewitt, 3S. D. 187, 52 N. W. 875, 16 L.R.A. 413, 44 A. S. R. 788. 

As to what constitutes willful neglect of duty. Bon Homme County v. McLouth, 19 
S. D. 555, 104 N. W. 256. 

Removal of officers for cause. 135 Am. St. Rep. 250. 
Ne toL to compel exercise of power to remove or suspend public officer. 28 L.R.A. 

Nb.) 194. 

Privilege as to proceedings for removal of officer. 25 L.R.A.(N.S.) 455. 
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Right to remove officers summarily. 15 L.R.A. 95. 

Attempted appointment for fixed term as restriction of power to remove officers at 
pleasure. 35 L.R.A.(N.S.) 866. 

Intentional disregard of law without corrupt intent as ground for removal of officer. 
31 L.R.A.(N.S.) 566. 


§ 686. Charges, how made and by whom prosecuted. The complaint or 
charges against any such official authorized to be removed by the governor 
shall be entitled in the name of the state of North Dakota and shall be filed 
with the governor. It may be made on the relation’ of any five qualified 
electors of the county in which the person charged is an officer or the state’s 
attorney of such county, and such complaint or charges shall be filed by the 
attorney-general when directed so to do by the governor. When the officer 
sought to be removed is one other than the state’s attorney, it shall be the 
duty of the state’s attorney to appear and prosecute, and when proceedings 
are brought to remove the state’s attorney the governor shall request the 
attorney-general or some other competent attorney to appear on behalf of 
the state and prosecute such proceedings. [1913, ch. 132, § 2.] 

§ 687. Requisites of complaint. Amendment. The complaint or charges 
shall state the charges against the accused, and unless filed by the state’s 
attorney or attorney-general shall be verified, and may be amended as in 
ordinary actions; provided, that if such amendment of the complaint or 
charges include any new or additional charge, then a reasonable time should 
be allowed the accused to prepare his defense thereto. [1913, ch. 132, § 3.] 

§ 688. Special commissioner to take testimony. Suspension of officer. 
Whenever charges are made against any such officer, the governor shall 
appoint a special commissioner to take and report the testimony for and 
against the accused, to be used on the hearing. Such testimony shall be 
reduced to writing and each witness shall subscribe his name to his testimony, 
when same is so reduced, and the governor in his discretion may, if in his 
judgment the best interests of the state shall require it to be done, by 
written order to be delivered to such officer suspend such accused officer 
from the performance of duty during the pendency of the hearing. If the 
governor shall so suspend the accused, he shall immediately notify the board 
or persons authorized to fill a vacancy in such office and thereupon such 
board or person shall, within five days after receipt of such notice, appoint 
some competent person to fill such office and perform the duties thereof 
ad interim. [1913, ch. 182, § 4.] 

§ 689. Notice of charges and of taking testimony. Upon the filing of any 
such complaint or charges the governor shall, within ten days, cause a copy 
thereof to be made and served upon the accused, together with a notice of 
the time and place of taking testimony and the name of the special com- 
missioner before whom such testimony will be taken, and the date fixed for 
the taking of such testimony shall not be more than twenty days from the 
service of the copy of charges against the accused. [1913, ch. 132, § 5.] 

§ 690. Report, hearing, removal, filling vacancy, appeal. Whenever testi- 
mony has been taken upon charges filed against any officer, as hereinbefore 
provided, it shall be the duty of the special commissioner to forthwith report 
all such testimony to the governor and file the same in his office, and there- 
upon the governor shall fix a time and place for hearing on a day not more 
than ten days from the date of the filing of the commissioner’s report, and 
not less than five days from the date of the service of notice of such hearing 
upon the accused at which hearing the accused shall be entitled to be heard 
in person or by attorney. If upon the hearing the charges are sustained, 
the governor shall forthwith make his order in writing, removing such 
officer from his office and cause a copy of such order to be delivered to the 
accused and one copy to be delivered to the board or person having authority 
to fill a vacaney in such office, and thereupon such board or person shall, 
within five days thereafter, appoint some competent person to fill such office 
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and perform the duties thereof, unless the accused had, prior to the final 
hearing, been suspended as hereinabove provided, and an ad interim appoint- 
ment made. In such case the person appointed to such office ad interim shall 
continue until the expiration of the term for which the accused had been 
elected or appointed; provided, however, that in all cases where the accused 
person so removed deems himself aggrieved thereby, he shall be entitled to 
appeal from the decision of removal so made by the governor to any district 
court in this state upon filing a notice of appeal therefrom in the office of 
the secretary of state within fifteen days after the date thereof. Such notice 
to set forth the grounds of appeal and thereupon such accused person shall 
be entitled to a trial de novo in such court as now provided by law, pro- 
vided, that such trial be not held in the county wherein the accused resides. 
[1913, ch. 182, § 6.] 

§ 691. Fees of commissioners, witnesses and stenographer. The fees of 
the special commissioner herein provided for shall be the same as allowed 
by law to referees, and witnesses giving testimony for the prosecution before 
such commissioner shall be allowed the same fee as witnesses in district court. 
In case of removal of a county officer, such fees shall be paid by the county 
upon allowance by the county board in the same manner as other claims 
against the county, and if a municipal or township officer, then by the city 
council,.commission or township board, in the same manner as other claims 
against such municipality. If in such proceedings the commissioner shall 
authorize the taking of the testimony by a shorthand reporter, the fees of 
such reporter shall be the same as allowed the district court reporter for 
like services, and such fees shall be allowed in the same manner as the fees of 
the commissioner and witnesses. [1913, ch. 132, § 7.] 

§ 692. Oath of commissioner; subpoenas for witnesses. When a special 
commissioner shall have been appointed as herein provided for, such 
commissioner shall forthwith take an oath and file same with the governor 
that he will impartially and to the best of his knowledge and ability, without 
fear, favor or prejudice cause to be taken all the testimony and evidence 
offered at the hearing for and on behalf of the prosecution and accused, 
together with all papers and other exhibits offered by either party, and care- 
fully preserve the same; that he will cause all of the oral testimony offered at 
the hearing to be correctly and fully transcribed, and as speedily as may be 
after the hearing attest the same as a full, true and complete record of all 
the evidence and testimony, including all exhibits offered at said hearing 
by either party, and cause same to be filed with the governor. Upon having 
taken and filed such oath the commissioner shall have authority to issue 
subpoenas for persons and subpoenas duces tecum, and administer oaths to 
witnesses, the same as now conferred upon justices of the peace, and such 
subpoenas may be directed to any sheriff, constable, chief of police or city 
marshal, who shall immediately serve the same, and such officer shall. be 
entitled for his services in serving the same to the same fees as are now 
allowed to constables for serving subpoenas in civil cases in justice court, 
and such fees when served for the prosecution, shall be paid in the same 
manner as herein provided for witness fees for the prosecution, and com- 
missioner fees; when served for the accused the accused shall be liable 
therefor to the officer serving the same. Provided, that such officer may 
demand of the accused his fees in advance for serving any subpoena for 
which the accused is liable, and that any witness subpoenaed by the accused 
may demand in advance from the accused his mileage and one day’s witness 
fee before he shall be compelled to attend the hearing for which he has been 
subpoenaed. [1913, ch. 132, § 8.] 

§ 683. Costs on dismissal of charges. When charges are preferred against 
any of the officers mentioned in this act [section 685] by qualified electors 
other than the state’s attorney or attorney-general as provided in section 686, 
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and upon the hearing it should appear that such charges were not reasonably 
sustained by the facts proven at such hearing, or that such charges were not 
preferred in good faith, then all of the costs of the proceedings under this 
act [sections 685-694] not exceeding in the amount of one hundred dollars, 
may in the discretion of the governor be taxed to the persons making such 
charges. [1913, ch. 132, § 9.] 

§ 694. Collection of such costs. If costs shall be taxed against the persons 
preferring charges against any of the officers mentioned in this act [sec- 
tion 685] it shall be the duty of the governor to certify such costs to the 
state’s attorney of the county affected and it shall then be the duty of such 
state’s attorney to proceed to put the same into judgment and to cause such 
judgment to be filed in the office of the clerk of district court in such county; 
and such certificate of the governor shall be prima facie evidence of the 
amount of costs therein stated. (1913, ch. 132, § 10.] 

§ 695. Property delivered to successor. Upon the death, resignation, sus- 
pension or removal from office of any officer all books and papers belonging 
to his office and all moneys and property in his hands of whatever kind 
shall be delivered to his successor. [R. C. 1905, § 427; R. C. 1899, § 364.] 


FILLING VACANCIES. 


§ 696. Vacancies, how filled. All vacancies, except in the office of a 
member of the legislative assembly, shall be filled by appointment as follows: 

1. In state and district offices, by the governor. 

2. In county and precinct offices, by the board of county commissioners, 
except vacancies in such board. 

3. In offices of civil townships, by the justices of the peace of such town- 
ship, together with the board of supervisors or a majority of them, and 
if a vacancy occurs from any cause in the board of supervisors, the remaining 
members of the board shall fill such vacancy. [R. C. 1905, § 428; R. C. 1895, 


eee 
$ ounty commissioners may fill vacancy occurring when county treasurer is re-elected 
and refuses to qualify. Stuteman County v. Mansfield, 5 D. 78, 37 N. W. 304. 
Circuit judge appointed to fill vacancy holds for unexpired term. State v. Gardner, 3 
S. D. 553, 54 N. W. 606. 


“ Next general election” means next general election at which office may be legally 
filled; supreme judge appointed holds for unexpired term. In re Supreme Court Vacancy, 
48. D. 532, 57 N. W. 495. 

Appointment by county commissioners to fill vacancy in office of sheriff must be in 
writing, and by formal] action of board. MHoltan v. Beck, 20 N. D. 5, 125 N. W. 1048. 

Right of governor or president to make an ad interim appointment to an office whose 
fixed term expires before the senate’s adjournment, where the incumbent is authorized to 
hold over until successor is appointed. 46 L.R.A.(N.S.) 1202. 

§ 697. Vacancies in board of county commissioners, how filled. When a 
vacancy occurs in the board of county commissioners, it shall be the duty 
of the remaining members of the board, with the county judge and auditor, 
immediately to appoint some suitable person to fill such vacancy from the 
district in which such vacancy occurred. In case a majority of such officers 
fail to agree upon a person to fill such vacancy the county treasurer shall be 
called in and act as an additional member of such board, to fill such vacancy. 
The appointee shall hold office until his successor is elected at the next 
general election and qualified. [1907, ch. 66; R. C. 1905, § 429; 1885, ch. 148, 
§ 1; R. C. 1899, § 366.] 

County treasurer refusing to qualify, commissioners may fill vacancy. Stutsman Co. 
v. Mansfield, 5 Dak. 78, 37 N. W. 304. 

Where number of county commissioners has been increased by vote of county as pro- 
vided by law, vacancy arises in office of county commissioner of each of new districts. 
State ex rel. Atty.-Gen. v. Davies, 23 N. D. 334, 136 N. W. 955. 


§ 698. Brief vacancies, not to be filled. If a vacancy occurs thirty days 
previous to an election at which it may be filled, no appointment shall be 
made unless it is necessary to carry out such election and the canvass of the 
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same according to law; in which case an appointment may be made at any 
time previous to such election to hold until after such election or until his 
successor is elected and qualified. [R. C. 1905, § 430; R. C. 1899, § 367.] 

§ 699. Appointments to be made in writing. Term. Appointments under 
the provisions of this article shall be made in writing and shall continue in 
force until the expiration of the term in which the vacancy occurs and until 
his successor is elected and qualified, except as otherwise expressly provided 
by law. [R. C. 1905, § 431; R. C. 1899, § 368.] 


Appointment by county commissioner to fill vacancy in office of sheriff must be in writ- 
ing, and by formal action of board. Holtan v. Beck, 20 N. D. 5, 125 N. W. 1048. 

One appointed to fill vacancy, where incumbent died after being re-elected before ex- 

iration of old term, holds office until next general election. State ex rel. Hellier v. 

incent, 20 S. D. 90, 104 N. W. 914. 

Appointment of district judge holds for unexpired term. Supreme judge to next gen- 
eral election. State v. Gardner, 3 S. D. 553, 54 N. W. 606; Sec. 98, N. D. Const. 

“ Next general election ” defined. In re Supreme Court, 4 §. D. 532, 57 N. W. 495. 

First and Jast days in computing time. 49 L.R.A. 244. 


§ 700. Appointees, how to qualify. A person appointed to office as herein 
provided shall qualify within the time and in the manner required of a 
person elected or appointed to such office for a full term thereof. [R. C. 1905, 
§ 432; R. C. 1895, § 369.] 


ARTICLE 3.— DEPUTIES. 


§ 701. Deputies may be appointed by certain officers. The state auditor, 
treasurer, superintendent of public instruction and secretary of state, the 
county treasurer, county auditor, sheriff, register of deeds, surveyor, clerk 
of the district court, county superintendent of schools and district and city 
assessors may each appoint a deputy for whose acts as such he shall be 
responsible ; and each officer required to give a bond may require a bond from 
any deputy appointed by him, which bond shall be in the penal sum of not 
greater than half the penal sum of his own bond, and such bond may be 
retained by the officer for his own protection. Such appointment shall be 
in writing and shall be revocable in writing at the pleasure of the principal 
and all such appointments and revocations shall be filed as and where 
required for the bond and oath of the principal. [R. C. 1905, § 4383; 1890, 
ch. 59, § 1; R. C. 1895, § 370; 1905, ch. 100, § 1.] 

Appointment of deputy sheriff valid though signed by sheriff as individual, and not as 
sheriff. Guernsey v. Tuthill, 12 S. D. 584, 82 N. W. 190. 

Deputy state’s attorney may be under twenty-five years of age. State v. Phelps, 5 S. 
D. 480, 59 N. W. 471. 

Court may appoint assistant clerk during term time. White v. Hughes County, 9 S. 
D. 12, 67 N. W. 855. 

Salary of deputy superintendent of public instruction may be increased while in office. 
Somers v. State, 5 S. D. 321, 58 N. W. 804. 

Deputies, contracts to employ persons as. 42 Am. Rep. 220. 
poe whose name acts by deputy officers to be performed. 19 L.R.A. 177; 42 L.RA. 

.) 877. 

Change of salary of deputy or other subordinate, as violation of constitutional pro- 

vision against change of salary of public officer during term of office. 37 L.R.A.(N-S.) 


388 
§ 702. Sheriff may appoint deputies. The sheriff may appoint such number 
of deputies as he may deem necessary. [R. C. 1905, § 434; 1883, ch. 43, § 1; 


R. C. 1895, § 371.] 
Veto of amendment to this section, see Laws 1907, p. 458. 

§ 703. Oath of deputy. Each deputy shall take and subscribe the same 
oath as his principal (naming his deputyship), which shall be indorsed upon 
ae cg with his certificate of appointment. [R. C. 1905, § 435; R. C. 1899, 

72. 


Fees of deputy sheriff are taxable although he has not filed appointment and oath. 
Williamson v. Lake County, 17 S. D. 353, 96 N. W. 702. 


§ 704. Certain persons ineligible as deputy. No state officer can appoint 
as his deputy any other state or district officer, nor can a state treasurer 
appoint as his deputy any county treasurer, county judge, register of deeds, 
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sheriff, or county commissioner; nor can either the clerk of the district 
court, the register of deeds or sheriff appoint as his deputy either of the 
others as their deputies. [R. C. 1905, § 436; R. C. 1899, § 373.] 

§ 705. Officials to be residents and citizens. No person shall be appointed 
as deputy in any state, county or municipal office, or as a member or officer 
upon any official board of any kind whatsoever of the state or of any county 
or municipality of the state, who is not a citizen of the United States, and 
who shall not be a bona fide resident of the state. [1911, ch. 120.] 

§ 706. Offices, where kept. No county, township or municipal officer in 
this state shall keep his office or any books, papers, records or other prop- 
erty pertaining to his office at any place other than that in which he is 
required by law to keep such office. [R. C. 1905, § 438; 1883, ch. 90, § 1; 


R. C. 1895, § 375.] 

Mandamus to compel holding of offices at county seat. State v. Langlie, 5 N. D. 594, 
67 N. W. 958. 

Office which county officer is required by statute to maintain must be at county seat. 
State v. Porter, 15 S. D. 387, 89 N. W. 1012. 

Granting of temporary injunction restraining county officers from removing their 
offices pending determination of contest of election in relation thereto, was not abuse of 
discretion. Shaw v. Circuit Ct., 27 S. D. 49, 129 N. W. 907. 


§ 707. Penalty for violation of last section. Any officer violating any of 
the provisions of the last section is guilty of a misdemeanor. [R. C. 1905, 
§ 439; 1883, ch. 90, § 2; R. C. 1895, § 376.] 


CHAPTER 8. 
STATE BUDGET. 


§ 708. Statement of desired appropriations to be filed with the state auditor. 
Not less than forty days before the beginning of each regular session of the 
‘legislative assembly, the state auditor shall send to the head of each admin- 
istrative department of the state government, and to each officer, board or 
commission in charge of any educational, charitable, penal or other institu- 
tion or undertaking supported wholly or in part by appropriation from the 
state treasury, a suitable blank form to be filled out by such head of such 
department, officer, board or commission, with an itemized statement of the 
amounts of money which, in the opinion of said department, officer, board or 
commission, will be required for the proper maintenance, extension or im- 
provement of the department, institution or undertaking in his or their 
charge during the two fiscal years next ensuing. The officers, boards and 
commissions receiving such blank forms shall return them, properly filled 
out, on or before December tenth, to the state auditor, together with state- 
ment of purpose for which any appropriation is desired at the ensuing session 
of the legislative assembly by such officer, department, board or commission. 
The state auditor may also from time to time, and in his discretion, require 
any department, board or commission to report to him as to such other fiscal 
affairs as the auditor shall deem necessary for the proper compilation provided 


for by section 710. [1913, ch. 63, § 1.] 
See sections 1739-1742. 


§ 709. Claims against the state. Statements to be filed. Statements to be 
public records. Any person having a claim against the state which requires 
action by the legislative assembly, shall file with the state auditor a state- 
ment of the amount of such claim, together with a brief statement of the 
facts upon which it is based, not later than December first, preceding the 
meeting of the legislative assembly. 

All reports and statements filed with the state auditor under the provisions 
of sections 708, 709, 710 shall be public records. [1913, ch. 63, § 2.] 

§ 710. Duties of the state auditor as to tabulation of statements. Within 
five days after the opening of each regular session of the legislative assembly, 
the state auditor shall furnish the governor and to each member of the 
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legislative assembly, a tabulated statement in printed form, showing the 
several amounts asked for, the total for each department, institution or under- 
taking, the grand total, and a brief explanation of the purpose of or reasons 
for each proposed appropriation, as given by each department. Such tabu- 
lated statement shall also be accompanied by a statement showing the esti- 
mates of income from each and every source, and such other data as the 
auditor may deem necessary and proper for the full comprehension of such 
tabulation. (1913, ch. 63, § 3.] 


CHAPTER 9. 
AUDIT STATE DEPARTMENTS. 


§ 711. Public accountants to examine and report. Uniform system of 
accounting contemplated. The governor is hereby authorized to employ char- 
tered public accountants to make a complete examination, audit and check 
of each and all of the departments of the state government, such examina- 
tions to be independent and not in conjunction with any other examination 
required by law or otherwise. 

The report of such chartered public accountants shall be made to the 
governor, and detail in full of the findings of such chartered public account- 
ants of the condition of each department of the state government; shall 
contain a list of the state securities and their appraised value, in the posses- 
sion of each department head. 

The report of such chartered public accountants as shall be employed by 
the governor shall include also an inventory on a date certain of all public 
property of the state of North Dakota, including the state house at Bis- 
marck, all penal, charitable and educational institutions of the state, and 
all personal property belonging to the state, with a detailed appraisement 
of the value of such public property. 

The governor is further authorized to have such chartered public account- 
ants as may be employed by him under the provisions of this act [sections 
711-714, 225], to cause a careful research to be made of the business methods, 
system of accounts, bookkeeping and making of reports of the various state 
officers, and all penal, charitable and educational institutions of the state, 
also all city auditors, city treasurers and county officials, who, under the 
provisions of law, now or hereafter are subject to examination by the state 
examiner, to confer and advise with the state examiner’s office as to the best 
methods of bookkeeping of the state banks and financial institutions under 
the supervision of the state examiner’s department, and the best methods of 
making examinations and obtaining reports from said state officials, state 
banks and financial institutions to the end that economy be exercised in the 
administration of the state’s affairs, and that full, complete and uniform 
reports and statistics be obtained, and the interests of the public protected. 

To facilitate the research work herein provided for and on which to base 
a uniform system of accounting, an examination of the county offices of 
not less than two counties or more than four counties of the state, and offices 
of auditors and treasurers of not more than two cities, shall be made by 
the chartered public accountants employed under this act [sections 711-714, 
225] in conjunction with the proper officials from the state examiner’s de- 
partment. When such research work and examinations shall have been made, 
the chartered public accountants employed by the governor under this act 
[sections 711-714, 225] shall make a report in detail to the governor of its 
work and formulate a system of uniform bookkeeping and accounting, with 
blank forms for books and reports to be filed as part of said report. 

After due consideration of said report, the governor is hereby authorized 
and empowered to have a system of accounting, bookkeeping and reports 
installed in all of the offices designated in this act [sections 711-714, 225] 
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and where there is more than one official whose office is under supervision 
of the state, the system in all respects shall be uniform. The use of said 
uniform system of accounting, bookkeeping and reports to begin at a certain 
future date to be fixed by the order of the governor. All officers whose duty 
it is to purchase blanks, account books and record books under the present 
system of accounts and laws governing the same are hereby empowered and 
directed to procure blanks, books and records which shall become necessary 
to the uniform system which shall have been adopted. [1913, ch. 10, § 1.] 


See also sections 225 and 1807 et seq. 

§ 712. Penalty for neglect to use system prescribed. Any public officer or 
employe who neglects or refuses to make use of the uniform system of keeping 
accounts in the form prescribed shall be removed from office by the governor 
rg oo hearing and a successor chosen as provided by law. [1913, ch. 10, 

2. 

§ 713. Governor to cause examinations, etc., biennially or oftener. The gov- 
ernor shall have an examination, audit and check of all departments of the 
state government made before July first, nineteen hundred and fourteen, as 
provided for in section 711, and once every two years thereafter. In case 
in the judgment of the governor it is necessary to protect the interests of 
the state, then an audit should be made of any department of the state 
government before the biennial examination, audit and check as provided 
for in section 711, authority is hereby given him to order the same to be 
done forthwith. [1913, ch. 10, § 4.] 

§ 714. Appropriation. The sum of fifteen thousand dollars ($15,000), or 
so much thereof as is necessary, is hereby appropriated out of any funds in 
the state treasury not otherwise appropriated, for carrying out the provisions 


of this act. [1913, ch. 10, § 5.] 
“This act” consists of sections 711-714, 225. 


CHAPTER 10. 
THE JUDICIAL DEPARTMENT. 


ARTICLE 1. THE SupREME Court, §§ 715-721. 

2. THE CLERK OF THE SUPREME Court, §§ %22-730. 

3. THE SUPREME CourT REporteER, §§ 731-737. 

4. MARSHALS OF THE SUPREME Court, §§ 738-740. 

5. BAILIFF FOR SUPREME Court, §§ 741, 742. 

6. DISTRIBUTION OF SUPREME CourRT Reports, §§ %43-745. 
?. THe Districr Courts, §§ 746-769. 

8. GENERAL PROVISIONS RELATING To District Courts, §§ 770-773. 
9. CourT STENOGRAPHERS, §§ 774-781. 

10. StaTE BoarpD OF Bark EXAMINERS, §§ 782-793. 

11. ATTORNEYS AND COUNSELORS AT Law, §§ 794-813. 

12. Jurors, §§ 814-832. 

13. ADMINISTRATION OF OaTHs, §§ 833, 834. 

14. NorariEs Pusuic, §§ 835-850. 


ARTICLE 1.— THE SUPREME CoURT. 


§ 715. General and special terms. There shall be four general terms of 
the supreme court held at the seat of government each year, to be known 
as the March, June, September and December terms, each of said terms 
, to be held on the first Tuesday of each of said respective months; provided, 
that nothing herein contained shall prevent the holding of special terms at 
cities other than Bismarck, whenever, in the opinion of the court, or a 
majority of the judges thereof, the public interests require a special term 
to be held elsewhere, which special term shall be held at a time and place 
to be determined and after the giving of ten days’ notice thereof by adver- 
tisement in a newspaper published at the seat of government. [1913, ch. 277, 
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§ 1; 1909, ch. 72, § 1; R. C. 1905, § 440; 1899, ch. 153, § 1; R. C. 1899, § 377; 
1903, ch. 193.] 
Sections 715 and 716 are in lieu of R. C. 1905, §§ 440, 441, 442, which were expressly 
repealed in Laws 1909, ch. 72, § 2. 

§ 716. The calendar. At each of said general terms of the supreme court, 
all cases shall be placed on the calendar of said court, and be liable for call 
for argument and final disposition, in which the record on appeal has been 
filed in said court not less than twenty days prior to the first day of said 
term. [1913, ch. 277, § 2.] 

§ 717. Stenographer. The supreme court or any judge thereof is hereby 
authorized to employ a stenographer whenever said court or any judge 
thereof, either in term time or in vacation, shall require the services of a 
stenographer, in the preparation of the opinions or decisions of the court, 
or otherwise in connection with their respective official duties. [R. C. 1905, 
§ 443; 1897, ch. 187, § 1; R. C. 1899, § 378b.] 

§ 718. Bills for service. The bills for services rendered by any stenog- 
rapher so employed after being verified by the affidavit of the stenographer 
and certified to as correct by the court or any judge thereof, shall be audited 
by the state auditor and a warrant drawn therefor. [1907, ch. 80; R. C. 1905, 
§ 444; 1897, ch. 187, § 2; R. C. 1899, § 378c.] 

§ 719. Salaries of supreme judges. The judges of the supreme court shall 
each receive an annual salary of five thousand dollars. [R. C. 1905, § 445; R. C. 
1895, § 379; 1908, ch. 194.] 

See appropriation in section 653d. 

§ 720. Expenses paid. Each judge of the supreme court of this state shall 
receive the sum of five hundred dollars per annum for traveling expenses 
and moneys expended by him while absent from his home and while engaged 
in the discharge of his official duties, to be paid in quarterly payments 
without filing any itemized statement. [1907, ch. 82.] 

See also appropriation for expenses in section 653g. 

§ 721. Judge having the shortest term shall be chief justice. Duties. The 
judge of the supreme court having the shortest term to serve, not holding 
office by election or appointment to fill a vacancy, shall be chief justice and 
shall preside at all terms of the supreme court; provided, that whenever 
no member of said court is qualified for the office of chief justice under the 
above provisions, then the judges of said court shall select the chief justice. 
In the absence of the chief justice the judge having the next shortest term 
to serve, or a judge selected by the court, as the case may be, shall preside 


in his stead. [1909, ch. 71.] 
See Constitution, § 92. 


ARTICLE 2.— THE CLERK OF THE SUPREME CoURT. 


§ 722. Clerk of supreme court, how appointed. There shall be a clerk of 
the supreme court, who shall be appointed by the judges thereof, and who 
shall hold his office during the pleasure of such judges. [R. C. 1905, § 446; 
1890, ch. 170, § 1; R. C. 1899, § 380.] 

§ 723. Oath. Bond. Deputy. Such clerk before entering upon his duties 
shall qualify by taking the oath provided in the constitution and by giving 
a bond in the sum of three thousand dollars with sufficient surety to be 
approved by the governor, conditioned for the faithful performance of his 
duties. Such clerk may appoint a deputy who shall take and subscribe the 
oath prescribed in the constitution and file the same in said court. The 
clerk shall be responsible for the acts of his deputy. [R. C. 1905, § 447; 1890, 
eh. 170, § 2; R. C. 1899, § 381.] 

§ 724. Clerk procures necessary records, seal, stationery, etc. Such clerk, 
unless otherwise provided for by law, shall procure the necessary records, 
seal, stationery, postage, lights, fuel and furniture for the use of the supreme 
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court, and the expenses thereof shall be audited and paid as in other cases. 
[R. C. 1905, § 448; 1890, ch. 170, § 3; R. C. 1899, § 382.] 

§ 725. Clerk personally performs all duties. When deputy can act. He 
shall personally perform all the duties assigned him by law and the rules 
of said court. When he is unavoidably absent or unable for any cause to 
perform his duties, his deputy may perform the same. [R. C. 1905, § 449; 
1890, ch. 170, § 4; R. C. 1899, § 383.] 

§ 726. To furnish syllabus for publication. Whenever a syllabus is filed 
by the judges of the supreme court as required by law, the clerk shall 
immediately thereafter make and furnish a copy thereof together with the 
title of the action in which the same is rendered to the publishers of such 
daily newspapers in the state of North Dakota as consent to publish the 
same without charge. [R. C. 1905, § 450; 1890, ch. 170, § 5; R. C. 1899, § 384.] 

§ 727. Salary fixed. Until otherwise provided by law and commencing 
January first, nineteen hundred and nine, the annual salary of the clerk of the 
supreme court is hereby fixed at two thousand dollars per year, which said 
salary shall be paid by the state auditor monthly as other state officers’ 
salaries are paid. [1909, ch. 73; R. C. 1905, § 451; 1890, ch. 170, § 6; R. C. 
1899, § 385. 


_This section was expressly repealed in sections 653e, 653i. See comments in note imme- 
diately preceding section 653a. 


§ 728. Fees in supreme court. The following fees shall be charged and 
collected by the clerk: 

For drawing any process issued under the seal of said court, one dollar. 

Affixing the seal to any process of the court, twenty-five cents. 

Filing papers, ten cents each. 

Reading and filing any petition relating to any proceeding in court, ten 
cents. 

Entering the appearance or default of appellant or plaintiff, or of defendant 
or respondent, fifteen cents. 

Entering every rule or order, fifteen cents per folio. 

A certified copy of every such rule or order, and of all papers, pleadings 
and proceedings filed with him, ten cents per folio. 

Entering a decree or sentence, ten cents per folio. 

Entering a judgment or order, fifteen cents for every judgment debtor; 
ten cents for each folio more than two. 

Engrossing a remittitur to be sent to the district court, ten cents per folio. 

Every certificate, twenty-five cents. 

Taxing costs, fifty cents. 

Entering satisfaction of record, fifteen cents. 

Taking security, fifty cents. 

Entering each cause on the calendar and making a copy for the bar, ten 
cents. 

Searching records and files in his office, twenty cents for the records and 
files for each year. 

For services required by law or the rules of the court not hereinbefore 
provided for, such fees as the court directs. 

Admission of attorneys, three dollars. [R. C. 1905, § 452; 1890, ch. 170, 
§ 7; R. C. 1899, § 386.] 

§ 729. Fees covered into state treasury quarterly. He shall keep an 
accurate account of all fees received by him, and on the first days of January, 
April, July and October of each year he shall file with the state auditor a 
detailed statement of such fees, which statement must be verified by the 
affidavit of such clerk. He shall also file with such statement a receipt from 
the state treasurer, showing that all of such fees so received by him have 
been covered into the state treasury. [R. C. 1905, § 453; 1890, ch. 170, § 8; 
R. C. 1899, § 387.] 

Fees to be covered into treasury at end of each month, see section 639. 
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§ 730. When clerk to receive additional fees. In addition to the salary 
hereinbefore prescribed he shall receive for his expenses in attending sessions 
of the supreme court, when held at points other than at the seat of govern- 
ment, the sum of five cents per mile for each mile necessarily traveled in 
going to and returning from such sessions and the sum of two dollars for 
each day he is in actual attendance thereat, which mileage and per diem shall 
be in lieu of all other traveling expenses to be allowed such clerk. Upon 
filing with the state auditor an itemized statement, verified by oath, showing 
the mileage and per diem aforesaid, the state auditor shall draw a warrant 
upon the state treasurer in favor of such clerk for the amount so shown to 
be due under such statement. [R. C. 1905, § 454; 1890, ch. 170, § 9; RB. C. 
1899, § 388.] 


See appropriation for traveling expense, section 653g. 


ARTICLE 3.— THE SUPREME CourRT REPORTER. 


§ 731. Supreme court reporter, how appointed. The judges of the supreme 
court shall appoint a person of known integrity, experience and learning in 
the law, reporter of the decisions thereof, and such person shall hold such 
office during the pleasure of the judges. [R. C. 1905, § 455; 1879, ch. 56, § 2; 
Const. § 93; R. C. 1899, § 389.] 

§ 732. Bond and how approved. Such reporter shall give a bond to the 
state, with at least two sufficient sureties, to be approved by the chief justice, 
in the sum of two thousand dollars, conditioned for the faithful performance 
of his official duties. [R. C. 1905, § 456; 1890, ch. 171, § 1; R. C. 1899, § 390.] 

§ 733. Duties of reporter. Such reporter shall, as soon as practicable 
after opinions of the supreme court are filed, prepare accurate copies of 
such opinions and of all dissenting opinions filed, prefixing thereto copies 
of the syllabi prepared by the court, the names of counsel in each case, a 
statement of the facts or pleadings and an abstract of the briefs of counsel, 
when he may deem such statement or abstract necessary or helpful to a full 
understanding of the case. He may, in his discretion, add a brief note 
referring to prior adjudications. [R. C. 1905, § 457; 1890, ch. 171, § 2; R. C. 
1899, § 391.] 

§ 734. Clerk to furnish reporter copies of records and opinions. It shall 
be the duty of the clerk to furnish the reporter with a copy of the record and 
opinions in each case at the expiration of twenty days after the decision 1s 
filed, except when a rehearing is granted, and such reporter may retain 
the same for such reasonable time as he may require to prepare the report 
thereof, when it shall be returned to and remain in the office of the clerk. 
[R. C. 1905, § 458; 1890, ch. 171, § 3; R. C. 1899, § 392.] 

§ 735. To supervise publication of reports. Copyright for state. It shall 
be the duty of the reporter to correct proof, prepare suitable indices for 
and supervise the publication of all volumes of reports of the decisions of 
the supreme court, which may hereafter be published under the authority 
of the state; and to secure a copyright of each volume of such reports before 
the same are distributed for the exclusive use and benefit of the state, the 
procurement of such copyright to be properly printed in each volume, and 
until provision for such publication shall have been made, all copies of 
decisions, syllabi, statements of facts and pleadings, abstracts of briefs and 
notes prepared by such reporter under the provisions of this article shall be 
filed with the clerk of such court. [R. C. 1905, § 459; 1890, ch. 171, § 4; R. C. 
1899, § 393.] 

736. Reports, how printed. Number. After sufficient opinions are an- 
nounced and recorded to make a volume, the reporter shall forthwith deliver 
to the person, persons or corporation having the contract with the state for 
publishing the same, copies of such opinions, and with each opinion a syllabus, 
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and a brief statement of the facts involved, together with other matters as 
contemplated in section 733. Within twenty days after the proofsheets for 
a volume have been furnished to him by the publishers at his office, he shall 
furnish to such publishers an index and table of cases to such volume. The 
publishers shall furnish to the reporter without delay, as soon as they shall 
be issued, seven copies of the revised proofsheets of the opinions, head notes, 
index and table of cases of each volume, for correction and approval by the 
reporter and Judges of the supreme court, and shall cause such corrections 
to be made therein as shall be indicated by the reporter or said judges. 
Each of said volumes shall contain not less than six hundred ‘and fifty pages, 
exclusive of the table of cases and index, and the workmanship and quality 
of material shall be approved and accepted by a majority of the judges of 
the supreme court. The secretary of state shall, in the first week in April and 
every eight years thereafter, advertise weekly, in six different newspapers in 
different localities in this state, for the term of six weeks, that sealed pro- 
posals will be received at the office of the secretary of state, for printing, 
publishing and selling the said reports for the term of eight years next after 
the first day of June of said year, at a certain rate per volume, to be stated 
in said proposal, not exceeding two dollars and twenty-five cents per volume. 
Each bidder shall deposit with the state treasurer the sum of one thousand 
dollars either in cash or by certified check, before making his proposal, to be 
forfeited to the state in case he shall not make a contract according to his 
proposal, if accepted, and according to the requirements of this chapter 
[section 736], and shall take a receipt from said treasurer and deposit the 
same with his proposal, and, upon entering into the contract herein provided, 
or upon the proposal being rejected, the said sum shall be returned. The 
successful bidder shall enter into a contract that he will publish the supreme 
court reports of the state, of the quality, style and character in all respects 
as required in this chapter [section 736]. 

First: Each volume shall contain at least six hundred and fifty pages of 
four and one-half inches in width and equal in style and quality to the best 
of those heretofore published. 

Second: Three hundred and twenty-five copies shall be published and 
delivered to the secretary of state within sixty days after the complete manu- 
script thereof shall be delivered by the reporter of said court to said con- 
tracting party; provided, however, that such time that said reporter shall 
retain the proof of any one volume after the same shall have been submitted to 
him for revision shall not be computed as a part of said sixty days. 

Third: That at the time said party to whom said contract shall be awarded 
shall deliver said copies of said report to said secretary of state, said party 
shall deliver to said secretary of state, free of charge, a true and correct 
paper matrix of said report, to be preserved by said secretary of state as a 
part of the records of his office. 

Fourth: That the party to whom said contract shall be awarded shall 
agree to publish and sell the same to the citizens of North Dakota, and at 
all times keep the same on sale at the price agreed upon in said contract, 
and shall agree to stereotype the same and at all times keep the same on sale 
at contract price, and furnish the state any number of additional copies that 
may be thereafter required at said contract price, the copyright of all reports 
published under said contract vesting in the secretary of state for the benefit of 
the people of this state ; provided, however, that nothing herein contained shall 
be so construed as to prevent the contractors by whom any such volume is pub- 
lished, their representatives or assigns, from continuing the publication and 
sale of such volumes so long as they shall comply in all respects with the re- 
quirements of this act [section 736] in respect to the character, sale and price of 
such volume. [1909, ch. 83; R. C. 1905, § 460; 1890, ch. 171, § 7; 1891, ch. 123, 
§ 1; R. C. 1895, § 394. | 
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§ 737. Salary of reporter. The supreme court reporter for performing 
the duties required of him by law, shall receive an annual salary of fifteen 
hundred dollars, payable quarterly, and no extra compensation for proof- 
readers or stenographic assistance shall be allowed, but the expense of such 
assistance shall be borne by said reporter out of his salary. [R. C. 1905, § 461; 
1890, ch. 171, § 5; 1899, ch. 154; R. C. 1899, § 395.] 


This section is expressly repealed in section 653e, which provides the same salary until 
July first, 1915. See comments in note immediately preceding section 653a. 


ARTICLE 4.— MARSHALS OF THE SUPREME COURT. 


§ 738. Marshals of supreme court. Compensation. The sheriffs of the 
counties of Burleigh, Cass and Grand Forks are hereby constituted and made 
the marshals of the supreme court, and they and each of them are authorized 
to serve all process of the court, and shall be entitled to charge and receive 
the same fees and mileage for the service of process issued by the court or 
otherwise, relating to the business of the court, and the same compensation 
for attendance upon the court as is now allowed by law to sheriffs for 
performing similar duties in the district courts of the state, which fee shall be 
paid out of the state treasury as other expenses are paid. [R. C. 1905, § 462; 
1890, ch. 90, § 1; R. C. 1899, § 396.] 


See appropriation for *“ salary ” of marshal, section 653g. 

§ 739. When respective marshals to act. The sheriff of each of the counties 
aforesaid shall act as marshal during the term of such court in his county. 
[R. C. 1905, § 463; 1890, ch. 90, § 2; R. C. 1899, § 397.] 

§ 740. Liability of sheriffs acting as marshals. Such sheriffs shall be 
liable on their official bonds given as sheriffs of their respective counties for 
the faithful and proper performance of their duties as marshals of the supreme 
court. [R. C. 1905, § 464; 1890, ch. 90, § 3; R. C. 1899, § 398.] 


ARTICLE 5.— BAILIFF FOR SUPREME CouRT. 


§ 741. Court may designate bailiff. The judges of the supreme court may 
designate the librarian of the state law library or any of the assistants 
employed in such library, from time to time, to act as bailiff of the supreme 
iL and his duties as such shall be prescribed by that court. [1911, ch. 286, 

§ 742. Compensation. No person appointed bailiff of the supreme court, 
as provided in section 741, shall receive any compensation therefor in addi- 
tion to that received in his capacity as librarian or assistant librarian of the 
state law library. (1911, ch. 286, § 2.] 


ARTICLE 6.— DISTRIBUTION OF SUPREME CourT REPORTS. 


§ 743. Supreme court reports, how distributed. It shall be the duty of 
the secretary of state to deliver one copy of each volume of the North Dakota 
reports to the following officers and organizations: Each judge of the supreme 
court of this state, each of the judges of the district courts of this state, 
the United States attorney for North Dakota, the attorney-general for the 
state, the library of the congress of the United States, the library of the 
supreme court of the United States, the attorney-general of the United States, 
the governor of the state, the public library of each state and organized 
territory of the United States that exchanges reports with this state, and 
three copies to the clerk of the supreme court of this state for the use of the 
court when in session, and to deposit ten copies in the state library to be 
retained therein; provided, that any of the above named officers or bodies 
which have been once supplied with any of the above named volumes need 
not be supplied with additional copies; and it is made the duty of each state 
officer above specified to deliver to his successor in office upon the expiration 
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of his term of office all such volumes in his possession. [R. C. 1905, § 465; 
1887, ch. 154, § 1; R. C. 1899, § 399.] 

§ 744. Secre of state to supply auditors. It is the duty of the secre- 
tary of state to ish to each county auditor in this state four copies of 
each volume of such reports, and it is the duty of such auditor upon receipt 
of the volumes above specified to mark conspicuously upon the outside of the 
cover thereof with red ink or to brand thereon the words, ‘‘ Property of 
the County of ............ ’? (inserting the name of the county of which he 
is an officer). [1907, ch. 244; R. C. 1905, § 466; 1887, ch. 154, § 3; R. C. 1899, 

400. | 


§ 745. County officers supplied. The county auditor must deliver one copy 
of each volume so marked or branded into the custody of the clerk of the 
district court, county judge and state’s attorney of his county, and retain one 
copy to be filed in his office, and each of such officers shall at the expiration of 
his term of office deliver such volume to his successor in office. [1907, ch. 244; 
R. C. 1905, § 467; 1887, ch. 154, § 3; R. C. 1899, § 401.] 


ARTICLE 7.— THE DistTricT Courts. 


§ 746. Judicial districts. The state is divided into judicial districts as 
provided by law, and terms of court shall be held in each district as pro- 
vided in this article. There shall be elected in each judicial district a judge 
of the district court, whose term of office shall be four years from the first 
Monday in January next succeeding his election and until his successor is 
elected and qualified. [1911, ch. 169; 1907, ch. 159; R. C. 1905, § 468; 1895, 


ch. 103, § 1; R. C. 1899, § 402; 1903, ch. 116. ] 
Creation of ninth district not fully provided for. State ex rel. Erickson v. Burr, 16 N. 
D. 581, 113° N. W. 705. 
Circuit judge a to fill vacancy holds for unexpired term. State v. Gardner, 3 
8. D. 553, 54 N. W. 


FIRST JUDICIAL DISTRICT. 


§ 747. Boundaries and terms of court. The first judicial district consists 
of the counties of Grand Forks and Nelson, and terms of the district court shall 
be held each year at the county seat of each of said counties as follows: 

In Grand Forks county commencing on the first Tuesday in each month, 
excepting the months of August and September; but a jury shall not be called 
for any term unless, in the opinion of the judge, there is sufficient business to 
demand a jury; provided, that a jury shall be called for at least two terms of 
said court each year. 

In Nelson county commencing on the first Monday after the fourth day of 
July and the first Monday after the first day of January. [1907, ch. 160; R. C. 


1905, § 469; 1897, ch. 62; R. C. 1899, § 403.] 
As to regular term within section 10307 meaning jury term. State v. Foster, 14 N. D. 
561, 105 N. W. 938. 
Provision that court may be held at given time does not sgn constitute it a reg- 
ular term of court. State v. Fleming, 20 N. D. 105, 126 N. W. 


SECOND JUDICIAL DISTRICT. 


§ 748. Boundaries and terms of court. The second judicial district consists 
of the counties of Ramsey, Towner, Rolette, Benson and Eddy, and two terms 
of the district court shall be held each year at the county seat of each of said 
counties as follows: 

In Ramsey county commencing on the first Monday in March and the second 
Monday in November; 

In Towner county commencing on the third Monday in March and the 
fourth Monday in November; 

In Benson county commencing on the frst Monday in June and the second 


Monday in December; 
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In Rolette county commencing on the third Monday in June and the first 
Monday in January; 

In Eddy county commencing on the third Monday in May and the second 
Monday in October. [1913, ch. 189; 1911, ch. 172; R. C. 1905, § 470; 1899, 
ch. 49; R. C. 1899, § 404; 1903, ch. 110.] 


THIRD JUDICIAL DISTRICT. 


§ 749. Boundaries and terms of court. The third judicial district consists 
of the counties of Cass, Steele and Traill, and terms of the district court 
shall be held at the county seat in each of such counties each year as follows: 

In Cass county commencing on the first Tuesday after the first Monday 
in January, the fourth Tuesday in April, the first Tuesday in September, 
and the first Tuesday in November. A jury must be called for the November 
term and for the April term, unless a jury shall have been called for the 
previous January term, in which case a jury at the April term may be 
dispensed with. No jury shall be called at the September term. 

In Steele county commencing on the third Tuesday in June and the third 
Tuesday in October. 

In Traill county commencing on the second Tuesday in February and the 
first Tuesday in June. [R. C. 1905, § 471; 1893, ch. 53, § 1; R. C. 1899, § 405; 
1903, ch. 62.] 

FOURTH JUDICIAL DISTRICT. 

§ 750. Boundaries and terms of court. The fourth judicial district con- 
sists of the counties of Richland, Ransom, Sargent, Dickey and McIntosh. 

Two terms of the district court shall be held each year at the county seat 
of each of the following named counties, to wit: 

In Richland county commencing on the first Tuesday in January and the 
first Tuesday in June. 

In Sargent county commencing on the first Tuesday in February and the 
first Tuesday in September. . 

In Dickey county commencing on the first Tuesday in March and the first 
Tuesday in October. 

In McIntosh county commencing on the first Tuesday in April and the first 
Tuesday in November. 

In Ransom county commencing on the first Tuesday in May and the first 
Tuesday in December. [1911, ch. 170; R. C. 1905, § 472; 1899, ch. 50; R. C. 
1899, § 406; 1903, ch. 63; 1905, ch. 84.] 


FIFTH JUDICIAL DISTRICT. 


§ 751. Boundaries and terms of court. The fifth judicial district shall 
consist of the counties of Stutsman, Barnes, LaMoure, Wells, Griggs and 
Foster and two terms of the district court shall be held each year at the 
county seat of each of said counties as follows: 

In Stutsman county commencing on the third Monday in June and the 
second Monday in December; 

In Barnes county commencing on the first Monday in January and the 
first Monday in June; 

In LaMoure county commencing on the first Monday in February and the 
fourth Monday in September ; 

In Wells county commencing on the third Monday in July and the third 
Monday in January ; 

In Griggs county commencing on the second Monday in May and the second 
Monday in November; 

In Foster county commencing on the first Monday in May and the second 
Monday in October. [19138, ch. 141; 1909, ch. 74; R. C. 1905, § 473; 1897, 
ch. 64; R. C. 1899, § 407; 1903, ch. 61; 1905, ch. 85.] 

An act defining boundaries of this district and fixing the terms of court was vetoed in 
Laws 1911, ch. 323. - 
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SIXTH JUDICIAL DISTRICT. 


§ 752. Boundaries and terms of court. The sixth judicial district consists 
of the counties of Burleigh, Emmons, Kidder, McLean, Sheridan and Logan 
and is divided into judicial subdivisions as follows: 

1. The first subdivision consists of the county of Burleigh and four terms 
of the district court shall be held each year at the county seat thereof, com- 
mencing on the third Tuesday in February, the second Tuesday in May, the 
first Tuesday in September and the second Tuesday in December, but a jury 
shall not be called for the February and September term of court unless 
in the opinion of the judge there is sufficient business of the court to require 
a jury. 

2. The second subdivision consists of the county of Emmons and two terms 
of the district court shall be held each year at the county seat thereof com- 
mencing on the first Tuesday in February and the first Tuesday in October. 

3. The third subdivision consists of the county of Kidder and two terms 
of the district court shall be held at the county seat thereof each year com- 
mencing on the second Tuesday in January and the third Tuesday in June. 

4. The fourth subdivision consists of the county of McLean and two terms 
of the district court shall be held each year at the county seat thereof com- 
mencing on the second Wednesday in June and the second Wednesday in 
November. 

5. The fifth subdivision consists of Sheridan county and two terms of the 
district court shall be held therein at the county seat each year commencing 
on the second Tuesday in March and the third Tuesday in October. 

6. The sixth subdivision consists of the county of Logan and two terms of 
the district court shall be held each year at the county seat thereof commenc- 
ing on the first Tuesday in April and the fourth Tuesday in November. [1913, 
eh. 142; 1911, ch. 171; R. C. 1905, § 474; 1890, ch. 82, §§ 1-9; R. C. 1899, § 408; 
1905, chs. 82, 83; 1905, ch. 73, § 6.] 


SEVENTH JUDICIAL DISTRICT. 


§ 753. Boundaries, chambers and terms of court. The seventh judicial dis- 
trict consists of the counties of Pembina, Walsh and Cavalier, and terms of 
court shall be held in each of said counties in each year as follows: 

In the county of Pembina, at Cavalier, commencing on the first Tuesday 
of January, the first Tuesday in June, the first Tuesday in April and the first 
Tuesday in October. 

In the county of Cavalier, at Langdon, commencing on the first Tuesday 
of December, the second Tuesday in June, the first Tuesday in March and the 
second Tuesday in September. 

In the county of Walsh, at Grafton, commencing on the fourth Tuesday in 
January, the fourth Tuesday in June, the third Tuesday in November and 
the third Tuesday in March. 

Provided, that at the terms of court appointed to be held in such counties 
for the months of March, April, September, October and November, no jury 
shall be called unless called by the court for the trial of criminal cases. 
: 408)" 143; 1909, ch. 75; R. C. 1905, § 475; 1895, ch. 103, § 5; R. C. 1899, 

EIGHTH JUDICIAL DISTRICT. 


§ 754. Boundaries and terms of court. The eighth judicial district consists 
of the counties of Ward, Renville, Burke and Divide, and terms of court shall 
be held in each of said counties at the county seat thereof as follows: 

In Ward county commencing on the second Monday in November, the 
third Monday in July and the first Monday in February; provided, that the 
said term appointed to be held in the month of February, no jury shall be 
called, except in the discretion of the court for the trial of criminal cases. 
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In Renville county commencing on the second Monday in October, the 
fourth Monday in June and the fourth Monday in January; provided, that 
at the said term appointed to be held in January no jury shall be called, except 
in the discretion of the court for the trial of criminal cases. 

In Burke county commencing on the fourth Monday in October, the first 
Monday in July and the second Monday in January; provided, that at said 
term appointed to be held in the month of January no Jury shall be called, 
except in the discretion of the court for the trial of criminal cases. 

In Divide county commencing on the fourth Monday in September, the 
second Monday in June and the third Monday in January; provided, that 
at the said term appointed to be held in the month of January, no jury shail 
be called except in the discretion of the court for the trial of criminal cases. 
(19138, ch. 173; 1907, ch. 161, § 1; R. C. 1905, § 476; 1903, ch. 116, § 5.] 

§ 755. Chambers, when and where. The court of the eighth judicial dis- 
trict shall, except at those times when the court shall be actually engaged 
in the holding of a term of court in any of the counties of the said district, 
have its chambers for the purpose of hearing and transacting such business 
as may come before it, in each of the counties comprising the eighth judicial 
district, in each year, at the county seats of such counties as follows: 

In the county of Ward, on the first Monday in the months of January, 
March, May, July, September and November. 


In the county of McHenry, on the first Monday in the months of February, 


April, June, August, October and December. 

In the county of Bottineau, on the third Monday in the months of January, 
March, May, July, September and November. 

In the county of Williams, on the third Monday in the months of February, 
April, June, August, October and December. 

Provided, that any matter or application or motion set for hearing before 
the judge of the said district, at any of the said times and places designated 
for the holding of chambers, which do not come on for a hearing and determi- 
nation at such time and place, by reason of the absence of the judge there- 
from, shall be continued until the next regular day set for the holding of 
chambers at the said place, where said application or motion was noticed for 
hearing, without any further order or notice to that effect. [R. C. 1905, § 477; 
1903, ch. 116, § 6.] 

Of the counties named in this section Ward county is the only one remaining in the 


eighth judicial district. See section 754. But as the legislative assembly has made no 
change whatever, it is here retained. 


NINTH JUDICIAL DISTRICT. 


§ 756. Boundaries. District No. 9 shall consist of the counties of Bottineau, 
McHenry and Pierce. [1907, ch. 161, § 1.] 

§ 757. Actions and judgments. All actions brought and now pending in the 
counties of Bottineau, McHenry and Pierce shall be continued in and tried 
in the ninth judicial district. The court on its own motion shall direct and 
authorize said actions to be entitled in the ninth judicial district, and any 
judgments rendered thereon shall be in full force and effect in said district. 
[1907, ch. 161, § 2.] 

§ 758. Terms of courts. The terms of the district court in the ninth judicial 
hea shall be held at the county seat of each county in said district, as 
ollows: 

In the county of Bottineau, on the second Monday in February, the fourth 
Monday in April, the fourth Monday in June, the third Monday in September, 
and the third Monday of November of each year; provided, that no jury shall 
be called for the terms of court beginning on the fourth Monday in April, the 
fourth Monday in June and the third Monday in September, except in the 
discretion of the district judge. 
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In the county of McHenry, on the second Monday in March, the second 
Monday in May and the third Monday in July, the first Monday in October 
and the third Monday in December of each year; provided, that no jury shall 
be called for the terms of court beginning the second Monday in May, the 
third Monday in July, and the first Monday in October, except in the dis- 
cretion of the district judge. 

In the county of Pierce, on the third Monday in January, the first Monday 
in April, the first Monday in June, the first Monday in September and the 
third Monday in October of each year; provided, that no jury shall be called 
for the terms of court beginning the first Monday in April, the first Monday in 
September, and the third Monday in October, except in the discretion of the 
district judge. 

Any terms of court now called for the ninth judicial district by the pre- 
siding judges of the second and eighth judicial districts shall be duly held, 
unless continued by the judge of the ninth judicial district, for cause. [1909, 


ch. 76, § 3; 1907, ch. 161, § 3.] 

Laws 1907, ch. 161, §§ 4, 5, provided as follows: 

““$ 4. Judge, when chosen. ‘i here shall be chosen a judge of the district court for the 
ninth judicial district at the general election to be held in November, 1908, and thereafter 
a8 provided by law. 

“§ 5. Old boundaries remain until new judge qualifies. Until the election and quali- 
fication of the judge of the ninth judicial district as herein provided for, all of the terrj- 
tory comprehended in said ninth judicial district shall be and remain a part of the judi- 
cial district to which it belongs under existing laws.” 


TENTH JUDICIAL DISTRICT. 


§ 759. Defined. Terms of court. The tenth judicial district consists of the 
counties of Stark, Billings, Dunn, Hettinger, Bowman, Adams and Golden 
Valley, and all unorganized territory lying within the boundaries of any of 
said counties, and said district is divided into judicial subdivisions as follows: 

1. The first subdivision consists of the county of Stark, and four terms of the 
district court shall be held therein each year at Dickinson, the county seat 
of said county, commencing on the third Tuesday in May, the first Tuesday in 
September, and the first Tuesday in December, and the first Tuesday in 
March; provided, that no jury shall be summoned for the September and 
March terms, excepting upon the order of the judge of said court. 

2. The second subdivision consists of the county of Billings, and three 
terms of the district court shall be held therein each year at Medora, the county 
seat of said county, commencing on the first Tuesday in January, and the 
first Tuesday in June, and at such other time as the judge of the district court 
may designate but no jury shall be called for the third term, excepting by 
order of the judge. 

3. The third subdivision consists of the county of Dunn, and two terms of 
the district court shall be held therein each year at Manning, the county 
— of said county, commencing at such time as the judge of said court shall 

rect. 

4. The fourth subdivision consists of the county of Hettinger, and two terms 
of the district court shall be held therein each year at Mott, the county seat 
of said county, commencing on the second Tuesday in February and the 
first Tuesday in October. 

do. The fifth subdivision consists of the county of Bowman, and two terms 
of the district court shall be held therein each year at Bowman, the county 
seat of said county, commencing on the third Tuesday in June and the second 
Tuesday in November. 

6. The sixth subdivision consists of the county of Adams, and two terms of 
the district court shall be held therein each year at Hettinger, the county 
seat of said county, commencing on the first Tuesday in April and the third 
Tuesday in October. 
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7. The seventh subdivision consists of the county of Golden Valley, and 
two terms of court shall be held therein each year at Beach, the county 
seat of said county, commencing on the third Tuesday in January, and the 
second Tuesday in July. [1913, ch. 144, § 1; 1911, ch. 168, § 1; 1909, ch. 77, 
§ 1; 1907, ch. 162, § 1.] 

§ 760. New counties. In the event of any new county or counties being 
created within the said tenth judicial district it shall be the duty of the judge 
of said court to hold two terms of the district court in each year in each new 
county that is created out of the territory within the said tenth judicial dis- 
trict at such times as the judge of said court shall direct. [1913, ch. 144, § 2; 
1911, ch. 768, § 2; 1907, ch. 162, § 5.] 

§ 761. Chambers of the judge. The court of the tenth judicial district shall, 
excepting such times as the court is actually engaged in the holding of a term 
of said court in any of the counties of said district, have its chambers for the 
purpose of holding and transacting such business as may come before it, at 
Dickinson, the county seat of Stark county, on the first Monday in each month. 
[1913, ch. 144, § 3; 1911, ch. 168, § 3; 1909, ch. 77, § 2; 1907, ch. 162, § 2.] 


ELEVENTH JUDICIAL DISTRICT. 


§ 762. Boundaries and terms of court. The eleventh judicial district shall 
consist of the counties of Williams, Mountrail and McKenzie. The terms of 
the district court in the eleventh judicial district shall be held at the county 
seat of each county in said district as follows: 

In the county of Williams, on the fourth Monday in June, the first Monday 
in October, and the second Monday in December, of each year; provided that 
no jury shall be called for the term of court opening on the first Monday in 
October, except in the discretion of the district judge. 

In the county of Mountrail on the third Monday in July, the third Monday 
in November, and the third Monday in January, of each year; provided that 
no jury shall be called for the term of court opening on the third Monday in 
January, except in the discretion of the district judge. 

In the county of McKenzie on the second Monday in June, and the third 
Monday in October of each year. 

Any terms of court now called by the presiding judges of the eighth and 
tenth judicial districts shall be duly held, unless continued by the judge of the 
eleventh judicial district for cause. [1911, ch. 166, §§ 1, 2.] 

§ 763. Judge. When appointed and chosen. Governor shall appoint. There 
shall be appointed by the governor a judge of the district court for the eleventh 
judicial district who shall hold office until the next general election, and until 
his successor is duly elected and qualified. [1911, ch. 166, § 3.] 

§ 764. Actions and judgments in full force. All actions brought and now 
pending in the counties of Williams, Mountrail and McKenzie, and entitled 
in the eighth and tenth judicial districts shall be continued in and tried in the 
eleventh judicial district, and any judgment rendered therein shall be in full 
force and effect in the said eleventh judicial district and the court upon its 
own motion shall direct and authorize said actions to be entitled in the eleventh 
judicial district. [1911, ch. 166, § 4.] 


TWELFTH JUDICIAL DISTRICT. 


§ 765. Boundaries. There is hereby created the twelfth judicial district 
of the state of North Dakota, which shall consist of the counties of Morton, 
Oliver and Mercer, and all that portion of the Sioux Indian Reservation lying 
north of the seventh standard parallel and south of the southern boundary 
of Morton county, and is divided into judicial subdivisions as follows: 

1. The first subdivision consists of the county of Morton and all that portion 
of the Sioux Indian Reservation lying north of the seventh standard parallel 


and south of said county. 
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2. The second subdivision consists of the county of Oliver. 

rs a third subdivision consists of the county of Mercer. [1911, ch. 
,§l. 

§ 766. Terms of court. Four terms of the district court for the first sub- 
division of the twelfth judicial district consisting of the county of Morton, 
shall be held each year at Mandan, the county seat of said county; which said 
terms shall commence on the fourth Monday in March and the third Monday 
in June, the third Monday in September and the first Monday in December ; 
provided, that no jury shall be called for the March and September terms, 
except upon the order of the judge for the trial of criminal cases, but when 
a jury is called at such terms, the court may in its discretion take up the trial 
of civil Jury cases in addition to such criminal cases. 

Two terms of the district court of the second subdivision of the twelfth 
judicial district, consisting of the county of Oliver, shall be held each year 
at the county seat of said county; which said terms shall commence on the 
first Monday in June and the third Monday in October. 

Two terms of the district court of the third subdivision of the twelfth 
judicial district, consisting of the county of Mercer, shall be held each year 
at the county seat of said county, which said term shall commence on the 
second Monday in March and the third Monday in November. [1913, ch. 145, 
§§ 1-3; 1911, ch. 167.] 

§ 767. Judge. Election of. The governor shall appoint a judge of the 
twelfth judicial district, who shall hold his office until the next general 
ier 82 ‘iil until his successor is duly elected and qualified. [1911, ch. 
167, § 2. 

§ 768. Actions and judgments. All actions now pending in the counties 
of Oliver, Morton and Mercer and entitled in the tenth judicial district shall 
be continued in and tried in the twelfth judicial district, and the court on its 
own motion, shall direct and authorize said actions to be entitled in the twelfth 
judicial district. (1911, ch. 167, § 3.] 

§ 769. New counties. Whenever any county is created and organized out 
of any of the territory designated as composing said twelfth judicial district, 
there shall be held in such newly created and organized county two terms of 
court each year, at the county seat, at such times as the judge of said district 
shall fix. (1911, ch. 167, § 4.] 


ARTICLE 8.— GENERAL PROVISIONS RELATING TO District CovrRTs. 


§ 770. Special terms of court. Nothing contained in article 7 shall be 
construed to restrict the power of the court or any judge to call and convene 
other terms of court in any of said counties and require the attendance of 
jurors at the same in the manner provided by law, but such special terms 
shall not supersede the requirement to hold any general term hereinbefore 


provided for. [R. C. 1905, § 478; 1893, ch. 53, § 3; R. C. 1899, § 411.] 
New cases can be noticed for such term and tried thereat. 3 N. D. 17, 53 N. W. 173. 
Jurors may be summoned and criminal cases tried at special terms. State v. Boucher, 
8 N. D. 277, 78 N. W. 988. 
Circuit judge is authorized to order special term of court. Re Nelson, 19 S. D. 214, 
102 N. W. 885. 


§ 771. In case of holidays. In case the day appointed for the commence- 
ment of the term in any county shall be a statutory holiday such term may 
commence on the following day. [R. C. 1905, § 479; 1893, ch. 53, § 2; R. C. 


1899, § 412.] 
Validity of court business transacted on legal holiday. 10 L.R.A.(N.S.) 791. 


§ 772. Salary. The judges of the district courts shall receive an annual 
salary of four thousand dollars, the payment thereof to begin at the expira- 
tion of the term of each of the present incumbents, and until the expiration 
of the present term of each of said Judges he shall receive an annual salary 
of three thousand five hundred dollars. [1907, ch. 77, § 2.] 


See also appropriation in section 653d. 
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Laws 1911, ch. 175, provided for the payment by the state of expenses of a district 
judge performing official duties outside of his own county. It is expressly repealed in 
section 653i in an act which expires July first, 1915. See comments in the note imme- 
diately preceding section 653a. A bill re-enacting the provisions of chapter 175, above 
cited, was vetoed in Laws 1913, ch. 296. 


§ 773. District judges reimbursed, in certain cases. In case a judge of 
the supreme court shall be in any way interested in a cause brought before 
said court and the remaining judges of said court shall call one of the district 
judges to sit with them on the hearing of said cause, the district judge so 
called shall be entitled to receive his actual and necessary expenses incurred 
while sitting as such supreme court judge, including hotel and traveling 
expenses, said sum to be paid out of the general fund of the state, upon an 
Sane oe properly verified by the judge entitled thereto. [1911, 
ch. ,§1. 


This is expressly recognized in the appropriation in section 653g. 


ARTICLE 9.— CourT STENOGRAPHERS. 


§ 774. Appointment, how made. The judge of the district court in each 
judicial district may, whenever in his judgment it will expedite the public 
business, appoint a competent person to the office of court stenographer within 
his district. The order of appointment shall be filed in the office of the clerk 
and entered upon the records of the court in each county of the district, 
and the person so appointed shall take and subscribe the oath required of 
other civil officers and file the same in the office of the secretary of state, 
and shall hold his office and discharge the duties thereof in person until 
the order for his appointment is revoked, or another person is appointed to 
such office. In case such stenographer shall be incapacitated from acting the 
judge may appoint some suitable person to act in his place, whose minutes, 
transcripts and certificates shall have the same force and effect as though 
made by such official stenographer, but the certificates made by such person 
shall be under oath. ([R. C. 1905, § 481; 1893, ch. 46, § 1; R. C. 1899, § 414.] 

§ 775. Duties. Such stenographer shall attend the sessions of the court 
within the district whenever the judge shall so direct, and shall take in 
shorthand all testimony given orally by the witnesses and all objections and 
rulings made and exceptions taken, also the instructions given orally by the 
court and all other proceedings at the hearing or trial not reduced to writing. 


[R. C. 1905, § 482; 1898, ch. 46, § 2; R. C. 1895, § 415.] 
Item for stenographer’s fees to perfect appeal record not taxable costs. Elfring v. New 
Birdsall Co., 17 8. b. 350, 96 N. W. 703. 
May be required to attend court outside circuit; entitled to mileage. Underwood v. 
Lawrence Co., 6 S. D. 5. 60 N. W. 147. 


§ 776. Original minutes to be filed, where. The original shorthand minutes 
so taken with the indorsement thereon in longhand over the signature of 
the stenographer, giving the title of the action and stating the contents and 
time and place of taking, shall in every case be filed in the office of the clerk 
of the court of the county in which the action is pending at the conclusion 
of the trial or as soon thereafter as practicable, but the same may be with- 
drawn by the stenographer at any time for a reasonable period for the 
purpose of transcribing. [R. C. 1905, § 483; 1893, ch. 46, § 3; R. C. 1895, 
§ 416.] 

§ 777. Transcript of minutes, when to be made. The judge may, in a 
criminal action on the application of the defendant or the state’s attorney, 
whenever in his judgment there is reasonable cause, order a transcript of 
the original minutes or any part thereof to be made at the expense of the 
county, and such stenographer shall plainly transcribe the same into long- 
hand accordingly and file such transcript in the office of the clerk, and he 
shall at any time at the request of any party to a civil or criminal action, 
upon payment of his fees as provided by law, in like manner transcribe his 
original minutes or any part thereof taken in such action, and deliver the 
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same to the party ordering such transcript, who may file the same in the 
office of the clerk whenever he shall so elect. ([R. C. 1905, § 484; 1893, ch. 46, 
§ 4; R. C. 1895, § 417.] 


Rule of court that suitor must procure transcript of entire testimony before settle- 
aaa . ene or bill of exceptions, unauthorized. Kaeppler v. Pollock, 8 N. D. 59, 
. W. 987, 
Not judge’s duty to require him to read notes in settling bill of exceptions. Myers 
v. Campbell, 11 S. D. 433, 78 N. W. 353. 


§ 778. Transcript available for either party. Each transcript filed as herein 
provided shall be available alike to either party to the action for the purposes 
hereinbefore set forth. [R. C. 1905, § 485; 1893, ch. 46, § 4; R. C. 1895, 


§ 417.) 


ule of district court requiring suitor to file transcript of entire testimony, illegal. 
Kaeppler v. Pollock, 8 N. D. 59, 76 N. W. 987. 
Judge not required to settle bill of exceptions without transcript of official stenog- 
rapher’s notes. Not duty of stenographer to read notes. Myers v. Campbell, 11 
S. D. 433, 78 N. W. 353. 

§ 779. Certificate of transcript. Such transcript must in each case be 
certified by the stenographer to the effect that it is a correct transcript of 
his original shorthand minutes and a full, true and complete statement of the 
testimony and other proceedings which it purports to contain, and when he 
has ceased to hold his office as stenographer of the court he must make such 
aa under oath. [R. C. 1905, § 486; 1893, ch. 46, § 5; R. C. 1899, 

§ 780. Compensation. The stenographer shall be entitled to receive from 
each county in which he is required to attend court reimbursement for his 
traveling expenses at the rate of five cents per mile for each mile actually 
and necessarily traveled in going thereto and returning therefrom and com- 
pensation for his time actually employed in attending court therein in such 
sum as the judge shall allow, not exceeding ten dollars per day, all of which 
shall be audited and paid by the proper county on the order of the judge. 
For making transcripts as herein provided he shall be entitled to receive such 
compensation as the judge shall allow, not exceeding fifteen cents for each 
folio of one hundred words, and the same, when ordered by the judge, shall 
be paid by the county chargeable with the costs of the action, and in all other 
cases by the party requesting such transcript. [R. C. 1905, § 487; 1893, 
ch. 46, § 6; R. C. 1899, § 419.] 

§ 781. Compensation for copies for parties. Upon request of any party 
the official stenographer of the district or county court shall, at the time of 
making a transcript of the proceedings, make four additional copies thereof, 
and for the making of said four copies, such stenographer shall be entitled 
to charge, in addition to his fee for the making of the original transcript, ten 


cents ($0.10) per folio of one hundred words. ([1913, ch. 131, § 16.] 
This section is taken from that part of a chapter which deals with appellate procedure, 


ARTICLE 10.— StTaTE Boarp or Bar EXAMINERS. 


§ 782. Appointment by supreme court. The justices of the supreme court 
of this state shall appoint from the members of the bar of this state, resident 
therein and who shall be learned in the law, three persons to constitute a 
state board of examiners inlaw. [R.C. 1905, § 488; 1905, ch. 50, § 1.] 

§ 783. Term of office. Vacancy, how filled. The term of office of the 
members of the first board shall be as follows: One shall be appointed for 
two years, one shall be appointed for four years and one shall be appointed 
for six years, and their successors shall receive their appointment in a like 
manner for a term of six years each; but in case of a vacancy occurring by 
death or otherwise there shall be appointed in a like manner a person to serve 
through the unexpired term of the member to whose place he is appointed. 
[R. C. 1905, § 489; 1905, ch. 50, § 2.] 


192 


The Judicial Department. POLITICAL CODE. §§ 784-790 


§ 784. Officers of board. Public examination. Record of proceedings. The 
said board shall elect one of its members president. The clerk of the supreme 
court shall be ex-officio secretary and treasurer of said board. The said board 
shall, at least two times in each year, hold public examinations for admission 
to the bar of this state, which examinations shall be both written and oral, 
in such places and at such times in this state as the said board, or a majority 
thereof, shall direct. The said board shall keep a record of all its proceed- 
ings and also a record of all applications for admission to the bar, and shall 
enroll in a book kept for that purpose, the name of each person admitted 
as an attorney at law. ([R. C. 1905, § 490; 1905, ch. 50, § 3.] 

§ 785. Report of examinations. Certificate of admission. The said board 
shall, as soon as practicable thereafter, report the result of all examinations 
to the supreme court, with such recommendations for admission as to the 
sald board shall seem just, and the supreme court shall, after considering 
said report and said recommendations, by order, either in term time or in 
vacation, authorize the issuance of certificates of admission to the bar, upon 
taking the oath of office at such time and place as such order may provide. 
[R. C. 1905, § 491; 1905, ch. 50, § 4.] 

§ 786. Examination fee, how applied. The said board shall receive from 
each person applying for examination the sum of twenty dollars as a fee 
therefor, and all fees received by said board shall be deposited with the 
treasurer of said board and applied towards the expenses and compensations 
of the respective members of such board. The secretary of said board shall 
be allowed such compensation for expenses and services from the fees so 
received as the said board may determine; upon the admission to the bar of 
any such person so examined, as herein provided, no fee shall be required 
therefor. [1913, ch. 275; R. C. 1905, § 492; 1905, ch. 50, § 5.] 

§ 787. Salary of board. There shall be paid out of the treasury of said 
board to each examiner appointed as aforesaid a compensation not exceeding 
ten dollars per day and his actual necessary expenses in going to, holding 
and returning from any such examination; provided, that all such expenses 
shall be paid from the fees received by the board under the provisions of 
this article and no part of the compensation or expenses provided for herein 
shall be paid out of the state treasury. [R. C. 1905, § 493; 1905, ch. 50, § 6.] 

§ 788. Admission and practice dependent upon compliance with rules of 
court. No person shall hereafter be admitted to practice as an attorney and 
counselor at law, or to commence, conduct or defend any action or proceeding 
in any of the courts of record of this state, in which he is not a party con- 
cerned, unless he has complied with and been admitted under and pursuant 
to such rules as the supreme court of this state shall prescribe. [R. C. 1905, 


§ 494; 1905, ch. 50, § 7.] 
Constitutional privilege to practice law. 14 L.R.A. 581. 
Right of women to practice law. 21 L.R.A. 701. 
Practice of law by corporation. 32 L.R.A.(NS.) 56. 


§ 789. Power to admit vested in the supreme court. The power to admit 
persons to practice as attorneys and counselors at law in the courts of this 
state is hereby vested in the supreme court. [R. C. 1905, § 495; 1891, ch. 119, 


§ 1; R. C. 1899, § 420.] 
Attorneys admitted before statehood entitled to admission without examination. 
In re Helwig, 5 S. D. 272, 58 N. W. 674. 
“Attorney ” means one who holds license to practice law. Danforth v. Egan, 23 S, D. 
43, 119 N. W. 1021. 


§ 790. Qualification of applicants. Applicants for admission to practice 
as attorneys and counselors at law must be residents of this state, at least 
twenty-one years of age, of good moral character, and must have actually 
and in good faith pursued a regular course of study of the law for at least 
three full years, either in the office of a member of the bar of this state resid- 
ing therein, and in regular practice or with and under the immediate direc- 
tion of a judge of the supreme court, district court, or county court having 
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increased jurisdiction, of this state, or in some reputable law school of the 
United States, or partly in such office and partly in such law school; but in 
computing such period of study, the school year of any such law school, 
consisting of not less than thirty-five weeks, exclusive of vacation, shall be 


considered equivalent to one full year. [1911, ch. 57.] 
One applying for application on certificate from another state must show good moral 
standing. Re Olmstead, 11 N. D. 306, 97 N. W. 943. 
. ee ethics as part of attorney’s qualifications. Danforth v. Egan, 23 8. D. 43, 119 
. W. 1021. 
Charges of impropriety and corruption against judges of supreme court, sufficient to 
prevent admission to bar. Re Egan, 248. D. 301, 123 N. W. 478. 
Power of legislature to prescribe qualifications of attorney. 10 L.R.A.(N.S.) 289. 


§ 791. Must take oath. Upon being admitted to practice as an attorney 
and counselor at law, he shall, in open court, take the oath prescribed in 
section 211 of the constitution. In the case of graduates of the law depart- 
ment of the University of North Dakota, however, who shall have been 
admitted to practice by said court, it shall be sufficient if the said oath be 
administered by the clerk of the supreme court in or out of term time, and it 
shall not be necessary for the same to be administered in open court. [R. C. 
1905, § 497; 1891, ch. 119, § 4; R. C. 1899, § 423; 1903, ch. 188.] 

§ 792. Admission on certificate, how. Any person becoming a resident of 
this state, after having been admitted to the bar in any of the states of the 
United States, in which he has previously resided, may, at the discretion of 
the court, be admitted to practice in this state without examination or proof 
of period of study as hereinbefore provided, on proof of the other qualifica- 
tions by this article required and on satisfactory proof that he has practiced 
law regularly for not less than three years in the state from which he comes, 
after having been admitted to the bar according to the laws of such state. 
Provided, however, that time spent while acting as official stenographer in 
any of the district courts of this state may be substituted in lieu of the period 
of regular practice of law in the state from which he comes, referred to in 
this section, after having been admitted to the bar according to the laws of 
such state. (1911, ch. 58; R. C. 1905, § 498; 1891, ch. 5, § 5; R. C. 1899, § 424; 


1903, ch. 37.] 
Applicant holding certificate in other state must prove that he has practiced three 
years. In re Application for Admission to Practice, 14 8. D. 429, 85 N. W. 993. 
Certificate of admission in other state conclusive that holder is “ learned in the law.” 
Howard v. Burns, 14 S. D. 383, 85 N. W. 920. 
One applying for application on certificate from another state must show good moral 
standing. Re Olmstead, 11 N. D. 306, 97 N. W. 943. 


§ 793. Foreign attorneys may practice, when. Any member of the bar of 
another state, actually engaged in any cause or matter pending in any court 
in this state, may be permitted by such court to appear in and conduct such 
cause or matter while retaining his residence in another state without being 
subject to the foregoing provisions of this article. [R. C. 1905, § 499; 1891, 
ch. 119, § 7; R. C. 1899, § 426.] 


A nonresident attorney may be allowed to assist in the prosecution of a criminal case. 
State v. Kent, 4 N. D. 577, 62 N. W. 631. 


ARTICLE 11.— ATTORNEYS AND COUNSELORS aT Law. 


§ 794. Duties of an attorney. It is the duty of an attorney and counselor: 

1. To maintain the respect due to the courts of justice and judicial officers. 

2. To counsel and maintain no other actions, proceedings or defenses than 
those which appear to him legal and just, except the defense of a person 
charged with a public offense. 

3. To employ for the purpose of maintaining the causes confided to him, 
such means only as are consistent with truth, and never seek to mislead the 
judges by any artifice or false statement of fact or law. 

4. To maintain inviolate the confidence, and at any peril to himself to 


preserve the secret of his client. 
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5. To abstain from all offensive personalities and to advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by the 
justice of the cause with which he is charged. 

6. Not to encourage either the commencement or continuance of an action 
or proceeding from any motive of passion or interest. 

7. Never to reject for any consideration personal to himself the cause of 
the defenseless or the oppressed. [R. C. 1905, § 500; R. C. 1899, § 427.] 

On the relations of attorney to client, see Yerkes v. Crum, 2 N. D. 72, 49 N. W. 
422; Clark v. Sullivan, 3 N. D. 280, 55 N. W. 733; O’Neill v. Murry, 6 Dak. 107, 50 N. W. 
619. 

Attorney’s duty to make full disclosure of facts in settling a collection with client. 
Riegi v. Phelps, 4 N. D. 272, 60 N. W. 403. 

Deceit ground for disbarment, what. In re Simpson, 9 N. D. 379, 83 N. W. 541. 

Deceit and unprofessional conduct reviewed. In re Freerks, 11 N. D. 120, 90 N. W. 265. 

Attorneys as public officers. 17 L.R.A. 244. 

Right of attorney at law to solicit business. 9 L.R.A.(N.S.) 282, 

Attorney’s statement im court concerning decisions as contempt. 5 L.R.A.(NS.) 916. 

Reflection on judge as ministerial officer as contempt. 15 L.R.A.(N.S.) 621. 

Communications between attorney and client, when must be regarded as privileged. 36 
Am. Rep. 631; 66 Am. St. Rep. 213. 

Right to withdraw from suit because of client’s misconduct. 35 L.R.A.(NS.) 960. 

When statute of limitations begins to run against. an action for negligence or miscon- 
duct of an attorney in performance of professional duties. 12 L.R.A.(NS.) 1005. 

§ 795. Punishment for deceit. An attorney and counselor who is guilty 
of deceit or collusion, or consents thereto, with intent to deceive a court, 
judge or party to an action or proceeding is liable to be disbarred and shall 
forfeit to the injured party treble damages, to be recovered in a civil action. 
/R. C. 1905, § 501; R. C. 1899, § 428.] 

See reference to this section in section 884. 

One fraudulently procuring judgment by misleading court is guilty of deceit and un- 
professional conduct. Re Freerks, 11 N. D. 120, 90 N. W. 265. 

Attorney stipulating in receipt for money that he will save client from alimony and 
erie defeat divorce action, is guilty of fraud and deceit. Re Elliott, 18 8S. B. 264, 
100 N. W. 431. 

Attorney must not permit private interests to conflict with those of his client. Re 
Ramsey, 24 S. D. 266, 123 N. W. 726. 

§ 796. Power of attorneys. An attorney and counselor has power: 

1. To execute in the name of his client a bond or other written instrument 
necessary and proper for the prosecution of an action or proceeding about 
to be or already commenced; or for the prosecution or defense of any right 
growing out of an action, proceeding or final judgment rendered therein. 

2. To bind his client to any agreement in respect to any proceeding within 
the scope of his proper duties and powers; but no evidence of any such agree- 
ment is receivable, except the statement of the attorney himself, his written 
agreement signed and filed with the clerk, or an entry thereof upon the records 
of the court. 

3. To receive money claimed by his client in an action or proceeding during 
the pendency thereof, or afterwards, unless he has been previously discharged 
by his client, and upon payment thereof, and not otherwise to discharge the 
claim or acknowledge satisfaction of the judgment. [R. C. 1905, § 502; R. C. 
1899 egee 

” San acquire no interest adverse to his client in subject matter of litigation while acting 
as attorney. Yerkes v. Crum, 2 N. D. 72. 

Attorney having filed answer cannot withdraw same because of nonpayment of fees. 
Nichells v. Nichells, 5 N. D. 125, 64 N. W. 73. 

Attorney acting within scope of authority binds client. Feury v. McCormick Co., 6 S. D. 
896, 61 N. W. 162. 

Agreement between attorneys giving court jurisdiction to hear motion for new trial 
must be in writing. Kaslow v. Chamberlain, 17 N. D. 449, 117 N. W. 529. 

Evidence of oral agreement as to amendment of pleading, inadmissible, when denied by 
opponent. Gibson v. Allen, 18 S. D. 417, 100 N. W. 1096. 

Oral stipulations of attorneys will not bind clients. Bunday v. Smith, 33 8. D. 308. 
121 N. W. 792. 

May bind client for expenses incurred in taking appeal. Pilcher v. Trust Co., 12 S. D. 
52, 80 N. W. 151. ; 
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Attorney has no ee to employ other attorneys to act for him. Riebold v. Hart- 

gell, 23 N. D. 264, 136 N. W. 247. 

Attorney’s right to take acknowledgment. 33 L.R.A. 337. 

Control of cause, extent to which client may exercise. 93 Am. St. Rep. 169. 

Implied authority of attorney in conducting litigation. 132 Am. St. Rep. 148. 

Authority to bind client. 76 Am. Dec. 256; 30 Am. Rep. 358. 

Implied power to compromise cause of action. 31 L.R.A.(N.S.) 523. 

Authority of attorney to satisfy judgment on payment of a sum less than that due. 
41 Am. Rep. 847. 

Power to satisfy judgment in favor of minor. 3 L.R.A.(N.S.) 72. 

Power of attorney to submit infant’s cause of action for arbitration. 70 L.R.A. 175. 

Authority to enter appearance in case in behalf of infant or incompetent. 32 L.R.A. 681. 

Effect of unauthorized appearance of attorney in an action. 21 L.R.A. 848. 

Power of defendant’s attorney to withdraw answer or appearance and permit a default 
judgment. 33 L.R.A. 515. 

Extension of time by attorney as discharge of surety. 39 L.R.A.(NS.) 62. 

Implied power of attorney to bind client for expenses incidental to trial including asso- 
ciate counsel fees. 23 L.R.A.(N.S.) 702. 

Right of attorney to continue on account of his compensation after collusive dismissal 
to defeat it. 5 L.R.A.(N.S.) 390. 

Client’s death as affecting attorney’s authority to proceed with suit. 34 L.R.A.(N. 8.) 
1189. 

§ 797. Proof of authority. The court may on motion of either party and 
on the showing of reasonable grounds thereof require the attorney for the 
adverse party, or for any one of the several adverse parties, to produce or 
prove by his oath or otherwise the authority under which he appears, and until 
he does so may stay all proceedings by him on behalf of the parties for whom 
he assumes to appear. [R. C. 1905, § 503; R. C. 1899, § 430.] 

§ 798. Attorney not to be surety. No practicing attorney and counselor 
shall be a surety in any action or proceeding which may be instituted in any 
of the courts of this state. [R. C. 1905, § 504; R. C. 1899, § 431.] 

Cannot become surety in any suit, or waive objection. Peck v. Phillips, 4 D. 430, 34 
N. W. 65; Towle v. Bradley, 2 8. D. 472, 50 N. W. 1057. 

Statute deprives of power to become such surety. Dennett v. Reisdorfer, 15 S. D. 466, 
90 N. W. 138. 

§ 799. Forfeiture of, and what courts may revoke or suspend license. The 
revocation of an attorney’s license is, and shall constitute, a forfeiture of 
his office as an attorney, and the supreme court or any district court may 
revoke or suspend the license of an attorney and counselor at law to practice 
in the courts of this state, but not until a copy of the charges against him 
shall have been delivered to him by the clerk of the court in which the pro- 
ceedings shall be had, and an opportunity shall have been given to him to be 
heard in his defense. [R. C. 1905, § 505; 1899, ch. 105; R. C. 1899, § 432.] 

State’s attorney cannot vindicate himself in disbarment Aas by pleading ignor- 
ance of provisions of statute of state. Re Schull, 25S. D. 602, 127 N. W. 541. 

Court has power to reinstate. Adverse judgment as to character must be overcome by 
satisfactory proof. In re Simpson, 11 N. D. 526, 93 N. W. 918. 

§ 800. Causes for revocation or suspension. The license of an attorney 
and counselor at law may be revoked or suspended for either of the following 
causes: 

1. When he has committed a felony, or a misdemeanor involving moral 
turpitude. 

2. When he is guilty of a willful disobedience or violation of an order of 
the court, requiring him to do or forbear an act connected with, or in the course 
of, the profession. 

3. For a willful violation of any of the duties of an attorney or counselor 
as hereinbefore préscribed. 

4. For doing any other act to which such a consequence is by law attached, 
or upon conviction for any of the offenses mentioned in sections 9417, 9426 
and 9427. [R. C. 1905, § 506; R. C. 1895, § 433.] 


Supreme court has inherent power to suspend and disbar. Re Simpson, 9 N. D. 379, 
83 N. W. 541. 

Although supreme court possesses power to disbar, proceedings should be initiated in 
district court. Re Freerks, 11 N. D. 120, 90 N. W. 265. 
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Disbarment proceeding not a criminal prosecution; laches in proeecution no defense. 
Re Crum, 7 N. D. 316, 75 N. W. 257. 

Only statutory grounds for disbarment considered. Re Eaton, 4 N. D. 514, 62 N. W. 597. 
ro summary suspension or disbarment for contempt. State v. Root, 5 N. D. 487, 67 

. W. 590. 

It is no defense to proceeding for disbarment for violation of atorneye “sag 8 to his 
client that client has made no complaint, and may not have been injured. Re Ramsey, 
24S. D. 266, 123 N. W. 726. 

Constitutionality of statutes relating to disbarment. 44 L.R.A.(N.S.) 1195. 

Causes and proceedings for disbarment and power of courts to disbar. 95 Am. Dec. 
333; 45 Am. St. Rep. 71. 
eo of attorneys by courte as the result of summary proceedings. 2 Am. St. 

. 850. ; 

Criticism of decision or opinion after case has been determined as ground for dis- 

aoe + attorney. 17 L.R.A.(N.S.) 572. pie ee ‘3 
/ithholding client’s money or pro as und for disbarment of attorney. 
LRA(NS.) 414. e saci J 

Advertising as ground for disbarment of attorney. 33 L.R.A.(NS.) 941. 

Disbarment in other state or concealment of that fact. 24 L.R.A.(N.S.) 531. 

Extent of restriction on right of disbarred or suspended attorney to transact legal 
business for another. 24 L.R.A.(NS.) 755. 

As to similar provision in Mont. Code Civ. Proc. § 402, see Re Bloor, 21 Mont. 49, 52 
Pac. 779; Re Wellcome, 23 Mont. 140, 58 Pac. 46; Re Weed, 26 Mont. 244, 67 Pac. 309; 
Re Weed, 26 Mont. 516, 68 Pac. 1118; Re Carleton, 33 Mont. 440, 114 Am. St. Rep. 826, 
84 Pac. 788; Re Thresher, 33 Mont. 442, 114 Am. St. Rep. 834, 84 Pac. 876, 8 Ann. Cas. 
845. 

1, Act of state’s attorney in gambling in public place on roulette whee] and not 
prosews keeper, is misdemeanor authorizing disbarment. Re Voss, 11 N. D. 540, 90 

- W. 15. 


Conviction of infamous crime cause for disbarment notwithstanding writ of error of 
United States Supreme Court. Re Kirby, 84 Fed. 606. 

Record of conviction of crime, conclusive evidence of moral turpitude. Re Kirby, 
10 S. D. 322, 73 N. W. 92, 39 L.R.A. 856. 

Conviction in federal court sufficient cause for disbarment in state court. Re Kirby, 
10 S. D. 414, 73 N. W. 907. 

Crimes and other misconduct which are causes for disbarment. 42 Am. Rep. 557. 
Disbarment of attorneys for criminal acts in advance of their conviction. 114 Am. 8t. 

ep. 839. 

Effect of pardon on right to disbar attorney convicted of felony. 16 L.R.A.(N.S.) 272. 

Conviction or commission of crime or misconduct by attorney in another state. 19 
LR.A.(NS.) 892. 

2. Act of attorney in advising and participating in violation of injunctional order is 
ground for disbarment. Re Elliott, 18 8. D. 264, 100 N. W. 431. 

3. A state’s attorney rendering assistance to a defendant violates his duties as an 
attorney. Re Voss, 11 N. D. 540, 90 N. W. 15. 

Necessity of bad or fraudulent motive to justify disbarment of attorney. 18 L.R.A. 401. 

Want of due respect toward court in legal papers as ground for disbarment of attor- 
ney. 15 L.R.A.(N.S.) 525. 

§ 801. Proceedings to remove or suspend. The proceeding to remove or 
suspend an attorney may be commenced by direction of the court, or on motion 
of any individual. In the former case the court must direct some attorney 
to draw up the accusation; in the latter the accusation must be drawn up and 
sworn to by the person making it. [R. C. 1905, § 507; R. C. 1899, § 434.] 

Disbarment proceedings commenced in district court, generally. In re Freerks, 11 
N. D. 120, 90 N. W. 265. 

Disqualification of judge to apa at disbarment proceedings because of membership 
in bar association instituting the proceedings. 39 L.R.A.(N.S.) 116. 

As to similar provision in Mont. Code Civ. Proc., § 402, see Re Bloor, 21 Mont. 49, 52 
Pac. 780; Re Wellcome, 23 Mont. 213, 58 Pac. 47; Re Weed, 26 Mont. 250, 67 Pac. 312. 

§ 802. Accusations, how answered. To the accusation he may plead or 
demur and the issues joined thereon shall in all cases be tried by the court, 
all the evidence being reduced to writing, filed and preserved. [R. C. 19085, 
§ 508; R. C. 1899, § 435.] | . 

§ 803. Judgment of the court. If the accused fails to answer or pleads 

ilty, the court shall proceed to render such Judgment as the case requires. 
[R. C. 1905, § 509; R. C. 1899, § 486.] 

§ 804. Appeal from judgment. An appeal lies to the supreme court from 
all orders of the district court revoking or suspending the license of an attor- 
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ney and counselor at law; and upon an appeal being taken from such an order 

all the original papers, together with the transcript of the record and proceed- 

ings therein, shall thereupon be transferred to the supreme court to be there 

tried and determined as the law and the evidence shall warrant. A judgment 

oa by the district court is final. [R. C. 1905, § 510; R. C. 1899, 
Supreme court reviews facts u a - InreC 7N. D. 316, . W. 257. 
Disbarment proceedings should be Pe iated in district court. Re roar ri N. D. 

120, 90 N. W. 265. 

§ 805. Refusal to pay over money. An attorney who receives money or 
property of his client in the course of his professional business and who 
refuses to pay or deliver the same to the person entitled thereto within a - 
reasonable time after demand is guilty of a misdemeanor. [R. C. 1905, § 511; 
R. C. 1899, § 438.] 


eae client to maintain trover or case for money collected by attorney. 20 LRA. 


When statute of limitations commences to run against action to recover money col- 
lected by attorney. 17 L.R.A.(NS.) 667. 

Right of client to recover property placed in the name of his attorney in order to 
defraud creditors. 37 L.R.A. is) 161. 

§ 806. No penalty unless lien secured. When an attorney claims to be 
entitled to a lien upon money or property of his client in his possession, he is 
not liable to the penalty of the preceding section unless he neglects or refuses 
to pay or deliver such money or property to the person entitled thereto upon 
his giving a bond with sufficient surety to be approved by the clerk of the 
district court conditioned for the payment of the amount of such attorney’s 
claim when legally established. [R. C. 1905, § 512; R. C. 1899, § 439.] 

§ 807. No liability if security given. Nor shall he be liable as aforesaid if 
he shall give a sufficient bond conditioned that he will pay or deliver the whole 
or any portion of such money or property to the claimant in the event such 
claimant shall finally establish his right thereto. [R. C. 1905, § 518; R. C. 
1899, § 440.] 

§ 808. Reference to bar association by supreme oourt. Whenever it is 
brought to the attention of the supreme court of the state of North Dakota 
that any member of the bar of said state is charged with conduct warranting 
his disbarment or suspension from the right to practice, and it appears to 
said court that such charges, however made, should be investigated, the said 
court may, in its discretion, refer the matter to the bar association of North 
Dakota, with directions to such association to investigate such charges, 
through its committee on grievances or disbarment; and, when any such 
matter is so referred to the said association, the president of the association 
and the members of said regularly appointed committees, shall have power 
and authority to administer oaths to witnesses and take testimony in regard 
to such charges and to issue subpoenas commanding witnesses to appear 
befere them at any place within the county where such witnesses may reside. 
[1913, ch. 11, § 1.] 

§ 809. Report by bar association. When such association shall have com- 
pleted its investigation, it shall be its duty to make report to the said supreme 
court, including therein, in general terms, the conclusions of the committee 
making such investigations as to the truth or falsity of the charges investi- 
gated and its recommendation as to whether further proceedings should be 
had. [19138, ch. 11, § 2.] 

§ 810. Prosecution by bar association. Upon receiving the report mentioned 
in section 809, the said supreme court may, in its discretion, order and direct 
the said bar association, through its appropriate committees and officers, 
to take further proceedings in regard to such charges, looking to the 
disbarment, suspension from practice, or other discipline of the accused 
attorney; and, if such order is made, it shall thereupon be the duty of 
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said association, its officers and committees, to take such further proceed- 
ings in accordance with such order; and said association shall thereupon 
designate and select the attorney or attorneys to further prosecute such 
matters, and it shall have the authority to incur the ordinary expenses inci- 
dental to the conduct of such proceeding, and make the same a charge against 
the state of North Dakota. [1913, ch. 11, § 3.] 

§ 811. Expense of such investigation or prosecution. Whenever any matter 
has, under the provisions of this act [§§ 808-813], been submitted by the 
supreme court to the bar association of North Dakota, and been investigated 
or prosecuted under its direction as aforesaid, the supreme court shall, upon 
being satisfied of the correctness or reasonableness thereof, order and direct 
that the state auditor issue to the said bar association of North Dakota a 
warrant for the payment of the expenses incurred by it in such investigation 
or prosecution ; and the said supreme court may, in its discretion, allow to the 
attorney or attorneys a reasonable amount as compensation for the services 
rendered in investigating or prosecuting such charges; or, if such investiga- 
tions or prosecutions have been conducted by the officers or committees of the 
said association, then it may, to the same extent, make such allowance of 
compensation to such officers or the members of such committee; and such 
court shall, by order, direct the state auditor to issue his warrant to such 
persons for the amount the court shall allow them. [1913, ch. 11, § 4.] 

§ 812. Remedy here provided not exclusive except, etc. This act [§§ 808- 
813] shall not be construed as in any way providing an exclusive method for 
proceeding against attorneys to disbar or suspend them from practice nor as 
abridging the right of any individual or officer to bring and prosecute any 
proceedings for the disbarment or suspension of any attorney in all things 
the same as though this act had not been passed, except that no other pro- 
ceedings can be maintained in court for the prosecution of an attorney for 
the same offense, while the charges in relation thereto are under investiga- 
tion by the bar association of North Dakota, without an application for leave 
to start such prosecution duly made to the said supreme court upon notice 
oy ar ‘a the president and secretary of the said bar association. (1913, 
eh. 11, § 5. 

§ 813. Appropriation. There is hereby appropriated out of the general 
fund of the state not otherwise appropriated, not exceeding one thousand 
dollars per annum, or so much thereof as shall be necessary to carry out the 
provisions of sections 808-812. [1913, ch. 11, § 6.] 


ARTIOLE 12.— JURORS. 


§ 814. Qualifications of jurors. All male citizens residing in any of the 
counties of this state having the qualification of electors, and of sound mind 
and discretion, and not judges of the supreme, district or county court, sheriff, 
coroner, jailer, attorney at law engaged in practice, and who are not subject 
to any bodily infirmity amounting to a disability, and who have not been 
convicted of a criminal offense punishable by imprisonment in the penitentiary, 
and not subject to disability on account of the commission of any offense which 
by special provision of law disqualifies him, are competent to serve on all 
grand and petit juries within their respective counties or judicial subdivisions ; 
provided, that persons over sixty years of age, ministers of the gospel, county 
commissioners, registers of deeds, county auditors, county treasurers, county 
superintendents of schools, clerk of the supreme court, clerks of the district 
court, clerks of the county court, county judges, practicing physicians, 
practicing dentists, registered pharmacists, postmasters, carriers of United 
States mail, and members in good standing of any regularly organized fire 
company, shall not be compelled to serve as jurors in any of the courts of this 
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state. [R. C. 1905, § 514; 1883, ch. 73, § 1; R. C. 1895, § 441; 1901, ch. 114; 


1905, ch. 86.] 

Constitutional right to serve ag juror. 14 L.R.A. 581, 584. 

Constitutionality of statute requiring jurors to be taxpayers. 32 L.R.A.(N.S.) 414. 
ey, conferred by statutory exemption of firemen from jury or militia duty. 8 L.R.A. 

8.) 498. 

Exemption of consul from jury duty. 45 L.R.A. 587. 

Inability of juror to read and write English, whether a ground for challenge. 35 
Am. Rep. 728. 

Qualifications of grand jurors. 28 L.R.A. 195. ; 


§ 815. Jury summoned on order of district court. No jury shall be sum- 
moned except by order of the judge of the district court, who shall issue an 
order to the clerk of such court requiring a jury to be summoned, and in such 
order shall specify the number of petit jurors to be summoned and the time 
and place where they shall appear. Such order may be issued at any time 
within thirty days prior to the first day of the term of the district court at 
which the jury is to attend or at any time during the term. [R. C. 1905, § 515; 


1883, ch. 74, § 1; R. C. 1899, § 442.] 
Jurors may be summoned tv try criminal actions at special terms. State v. Boucher, 
8 N. D. 277, 78 N. W. 988. 


§ 816. Grand jury, how summoned. A grand jury shall be summoned in 
the same manner provided for summoning petit juries; provided, that in all 
cases a grand jury shall consist of not less than sixteen nor more than twenty- 


three jurors. [R. C. 1905, § 516; 1895, ch. 62, § 1; R. C. 1899, § 443.] 
Number necessary to form grand jury. 27 L.R.A. 783, 846. 


§ 817. Drawing jurors in counties wholly or partially organized into civil 
townships. In each county in this state wherein terms of the district court 
are held the names of two hundred persons qualified to act as jurors shall be 
selected in the manner hereinafter provided, from which to draw the grand 
and petit jurors; provided, that if in any county there are not two hundred 
persons qualified to act as jurors then a less number, and the highest number 
possible, shall be selected. The board of county commissioners in each county, 
in which only a portion of the civil townships are organized, shall apportion 
to each of the organized townships and to each incorporated city and village 
in such county and to the unorganized portion of such county, as near as may 
be, its pro rata share of such names. The number of names to be selected 
from the portion of the county not organized into civil townships, and not em- 
braced within the limits of any incorporated city or village, shall be selected 
by the board of county commissioners from the last annual tax list and fur- 
nished to the clerk of the district court of such county. In each county, in 
which all the townships are organized into civil townships, the board of 
county commissioners shall, as near as may be, apportion pro rata the number 
of names to be selected among the civil townships in their respective counties 
and among the incorporated cities and villages therein, if any. The names on 
the assessors’ lists of the several townships, cities and villages for the preced- 
ing year shall be the basis for making such apportionment. [R. C. 1905, 
§ 517; 1887, ch. 80, § 1; R. C. 1899, § 444.] 

§ 818. Special venire to complete jurors’ list, when. In counties whose 
assessors’ lists contain less than two hundred names of persons qualified to 
act as jurors for the year preceding the making or filing of such lists of names 
for jurors, it shall be the duty of the board of county commissioners to select 
the highest number of names possible and when the number of names so 
selected shall not furnish a sufficient list from which to draw a grand and petit 
jury, a special venire shall be issued by the judge of the district court to com- 
plete the panels of jurors. [R. C. 1905, § 518; 1890, ch. 85, §§ 1, 2; R. C. 
1895, § 445.] 

§ 819. Clerks of townships to post notices. What notice contains. When- 
ever the county commissioners of any county shall have made the apportion- 
ment mentioned in section 817, the county auditor shall forthwith notify the 
clerk of each township and village and clerk or auditor of each city of the 
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apportionment of his township, city or village, and such clerk or auditor shall 
immediately thereafter cause to be posted in three public places in his town- 
ship, city or village a notice that the board of supervisors of the township, 
or the board of aldermen or city council of the city, or the board of trustees 
of the village, as the case may be, will meet to draw the names of qualified 
jurors of the township, city or village to make up the grand or petit jurors’ 
list for the county. Such notice shall state the time and place of such meet- 
ing within the township, city or village, designating a day not less than five 
nor more than ten days from the day of posting such notice. [R. C. 1905, 
§ 519; 1887, ch. 80, § 2; R. C. 1895, § 446.] 

§ 820. Council and trustees to select jurors, how. At the time and place 
mentioned in such notice the board of supervisors of the township, or the board 
of aldermen or the city council of the city, or the board of trustees of the 
village, as the case may be, shall meet and select from the names of the resi- 
dent tax payers of such township, city or village three times as many names 
as are apportioned to the township, city or village by the county commis- 
sioners, and the township, city or village clerk or auditor shall at such meeting 
write each name so selected on a separate ticket and shall also record the list 
of the names so written and selected in a book to be kept for that purpose. 
Such board shall then compare the names on such tickets with such recorded 
list of names to satisfy itself that such tickets are correct. The tickets shall 
then be folded, placed in a box or some other receptacle and shaken up; one 
of the members of the board shall then select by lot from the tickets in such 
box or receptacle the proper number of names so apportioned to his township, 
city or village, as the case may be; and the clerk or auditor shall then 
record in a book to be kept for that purpose such names in the order in which 
they were drawn. [R. C. 1905, § 520; 1887, ch. 80, § 3; R. C, 1899, § 447.] 

§ 821. Auditor furnishing list to clerk of court. Such clerk or auditor 
shall immediately thereafter forward by mail to the clerk of the district court 
of his county a list of the names so drawn with the post office address of each 
person named in such list; and the clerk of the district court shall make out 
and record in a book to be kept for that purpose, a list of the names so 
forwarded to him together with such post office addresses, but a failure of 
the officers of any township, city or village to comply with the provisions 
of the foregoing section shall not invalidate such list. [1911, ch. 122; R. C. 
1905, § 521; 1887, ch. 80, § 4; R. C. 1895, § 448.] 

§ 822. Formation of county board to select jurors. Within three days 
after the receipt of the order of the judge of the district court directing a 
jury to be summoned, the clerk of the district court or his deputy and the 
county auditor, county treasurer and sheriff, or a majority of them, shall meet 
together at the county seat. In case the sheriff shall be disqualified by reason 
of being a party to any suit pending in such court, or for any other reason, 
the coroner shall serve with such officers in the place of the sheriff. Notice 
of such meeting, stating the object thereof and the time of the meeting must 
be served by the clerk of the district court upon each of such other officers 
in the manner provided for the service of a summons and he shall also notify 
by mail each practicing attorney or firm of attorneys in the county of such 
meeting at least one day prior thereto, and such meeting must take place 
within one day after the service of such notice. [R. C. 1905, § 522; 1883, 
eh. 72, § 5; R. C. 1899, § 449.] 


Provision relating to coroner drawing jury where sheriff is party to action, is manda- 
tory. Jones v. Woodwarth, 24 S. D. 583, 124 N. W. 844, Ann. Cas. 19124, 1134. 

§ 823. Drawing jurors, manner of. At such meeting the clerk of the dis- 
trict court, or his deputy, shall strike from such juror list the names of any 
person known to such officers to be dead or to have removed from such county, 
and said clerk or his deputy, shall then write the name of each person on such 
juror list on a separate ticket and the remainder of the officers at such meeting 
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shall compare such tickets with such list, and when all of such names on such 
tickets are found to correspond with such list, such tickets shall be folded 
and placed in a box or some suitable receptacle and shaken. [R. C. 1905, 
§ 523 - 1883, ch. ie) 6; ae 1899, § 450; 1901, ch. ares) = 4 
ummoni i or otherwise improper jur talesmen as a con 
LRA.(NS.)°1013. Gamene saeracn e = 

§ 824. Drawing jurors, manner of, continued. One of such officers, other 
than the clerk of court, shall then proceed to draw enough of such tickets 
to equal the number of jurors directed to be summoned, and such clerk or 
his deputy shall record such names in the order in which they were drawn, in 
a book to be kept for that purpose. The jurors first drawn, to the number 
required in the order, shall serve as grand jurors, if a grand jury shall be 
ordered to be summoned, and the remainder shall serve as petit jurors. [R. C. 
1905, § 524; 1883, ch. 72, § 7; R. C. 1895, § 451.] 

§ 825. Duties of the clerk of court. Such clerk shall on the day of the 
drawing aforesaid issue a venire, or venires, as the case may be, directed to 
the proper officer of the county, commanding such officer to summon the 
persons whose names are drawn to appear before the district court at the 
hour, day and place designated in the order of the judge. A separate venire 
shall issue for the grand jury when such jury is ordered. It shall be the 
duty of the clerk, when issuing such venire for jurors as aforesaid to ascer- 
tain and insert therein their post office addresses. (1913, ch. 135, § 1; RB. C. 
1905, § 525; 1883, ch. 72, § 8; R. C. 1899, § 452.] 

§ 826. Number of names to be always at maximum. Such number of two 
hundred names shall at all times be kept full, when possible, by completing 
the number after each jury term of court; and at the end of each jury term 
of the district court the clerk shall make requisition upon the county com- 
missioners for the furnishing of as many names as have been drawn 80 as 
to keep such list full. And at the subsequent meeting the board of county 
commissioners shall proceed to apportion as hereinbefore provided for making 
up the whole of such list, and the same proceedings shall be had as to such 
names so required, as are herein directed to be taken in making said list full, 
except that the posting of notices shall not be required, and that the board of 
supervisors of any township, the board of aldermen or the city council of any 
city, or the board of trustees of any village, need not be specially called to 
draw any such names, but may do so at its next regular meeting. A failure 
to comply with any of the provisions of this section shall not be ground for 
challenge of any jury, either grand or petit, or to the panel. [R. C. 1905, 
§ 526; 1883, ch. 72, § 9; 1887, ch. 80, § 5; R. C. 1895, § 453; 1901, ch. 113.] 

827. Venire, how served. The officer receiving a venire shall forthwith 
serve the same by addressing to each person therein whose post office address 
is given in said venire, or can be promptly ascertained by such officer, a true 
and correct copy of such venire, containing the name only of the juror 
to be served, inclosed in an envelope addressed to the person to be sum- 
moned as above provided, with the postage prepaid, and shall be regis- 
tered and deposited in the post office. The envelope containing such copy of 
venire shall have printed thereon, in the usual form, a request that the same 
be returned to the sender if it is not delivered within five days, and shall have 
written or printed thereon the words, ‘‘ Return Receipt Demanded.’’ The 
receipt of such registered copy of venire by the person to whom addressed 
shall be deemed personal service upon him of such venire, and the return 
registry receipt, signed by such person, or by any other by him apparently 
authorized to sign the same in his behalf, shall be prima facie evidence of 
such service, and the officer shall make return accordingly. If the copy of 
venire herein provided for is returned to such officer through the post office, 
not delivered, or when a jury is called forthwith such officer shall make, or 
cause to be made, personal service of the venire in the manner provided by 
law for the service of summons in civil actions, and shall make return 
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thereof with his proceedings indorsed thereon to the clerk as soon as he has 
made such service. [1913, ch. 135, § 2; R. C. 1905, § 527; R. C. 1895, § 454.] 

§ 828. Jurors must appear. Each grand and petit juror so summoned shall 
appear before the court on the day and at the hour specified in the summons 
and shall not depart therefrom without leave of court. [R. C. 1905, § 528; 
R. C. 1895, § 455.] 

§ 829. Court may order jury forthwith. If all persons summoned as grand 
or petit jurors do not appear before the court, or if for any cause the panel 
of the grand or petit jurors is not complete, or if no jury is drawn as above 
provided, the judge of the district court shall issue an order to the clerk of 
such court requiring a sufficient number of persons to be summoned to serve 
as Jurors on the regular panel of grand or petit jurors, and in such order shall 
specify the number of jurors necessary to complete such panel, and the time 
and place where they shall appear. Such clerk or his deputy shall forthwith 
convene the county board to select jurors, being the officers named in sec- 
tion 822, and such board shall forthwith proceed to select the names of the 
number of persons possessing the qualifications of jurors directed to be 
summoned, which jurors may be selected by a majority of the members of 
said board present at the meeting to be convened as aforesaid, and thereupon 
a venire for the persons whose names shall have been so selected shall be 
issued by the clerk, or his deputy, and shall be served in like manner as pro- 
vided for the service of the venire for the jurors of the regular panel. [R. C. 
1905, § 529; R. C. 1899, § 456; 1901, ch. 113.] 

§ 830. Summons to complete special panel. Whenever the panel of petit 
jurors shall be exhausted by the challenges of either party in any action, 
the judge of the court shall order the sheriff, deputy sheriff or coroner to 
summon without delay a sufficient number of persons possessing the qualifica- 
tions of jurors, to complete the number requisite for a jury in that particular 
case ; provided, that no person who shall have served as a juror in such court 
within one year next immediately preceding the first day of the term of 
court, in which such action is triable, shall be called, or be qualified to act as a 
juror in such case. [R. C. 1905, § 530; R. C. 1899, § 457; 1901, ch. 113.] 

§ 831. Citizens to be selected as jurors in rotation. It shall be the duty 
of the respective boards in selecting and furnishing to the clerk the number of 
persons qualified to serve as grand and petit jurors so to select and arrange 
the names that no one person shall come on the jury a second time before all 
qualified persons shall have served respectively in rotation, according to the 
best information that can be obtained. [R. C. 1905, § 531; R. C. 1899, § 458. ] 

§ 832. Penalty for failure or refusal to appear. If any person summoned 
to appear as a grand or petit juror fails, refuses or neglects to appear, such 
person shall be deemed guilty of contempt of court, and may be fined by the 
court in any sum not less than five nor more than fifty dollars; and if any 
person, when a second order or attachment is issued, neglects or refuses to 
appear, such person may be fined as above provided and imprisoned by the 
eourt not longer than ten days in the county jail; and if the board of county 
commissioners, township board of supervisors, the board of aldermen or city 
eouncil of any city, or the board of trustees of any village shall willfully 
neglect or fail to select and furnish to the clerk names of persons as herein- 
before provided, the person so offending may be fined by the court not less 
than five nor more than fifty dollars; and if any officer shall fail to perform 
any of the duties imposed upon him by this article, he shall be deemed guilty 
of contempt of court, and may be fined by the court not less than five nor 
more than fifty dollars, and if guilty of gross misconduct in office and contempt 
in disregarding the provisions of this article he may be imprisoned in the 
county jail not longer than thirty days. [R. C. 1905, § 532; RB. C, 1899, § 459.] 
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ARTICLE 13.—ADMINISTRATION OF OATHS. 


§ 833. Officers authorized to administer oaths. The following officers are 
authorized to administer oaths: 
Each judge of the supreme court. 
Each judge of the district court. 
The clerk of the supreme court and his deputy. 
_ Clerks of the district court, clerks of the county court with increased 
Jurisdiction, county auditors and registers of deeds and their deputies within 
their respective counties. 
County commissioners within their respective counties. 
Judges of the county court. 
Public administrators within their respective counties. 
Justices of the peace within their respective counties. 
Notaries public anywhere in the state upon complying with the provisions of 
sections 845 and 846. 
City clerks or auditors, township clerks and village recorders within their 
respective cities, townships and villages. 
Each sheriff and his deputy within their respective counties in the cases 
provided by law. 
Other officers in the cases specially provided by law. [1909, ch. 170; R. C. 
1905, § 533; 1890, ch. 106, § 1; R. C. 1899, § 460.] 
Notary public has authority to administer oaths in any county of the state, when. 
State v. Henning, 3 S. D. 492, 54 N. W. 536. 
Power of consul to take affidavits. 45 L.R.A. 499. 
Validity of oath taken over telephone. 30 L.R.A.(NS.) 358. 
§ 834. Persons may affirm, when. Persons conscientiously opposed to swear- 
ing may affirm, and shall be subject to the penalties of perjury as in case of 
swearing. [R. C. 1905, § 534; R. C. 1895, § 461.] 


ARTICLE 14.— NOTARIES PUBLIC. 


§ 835. Appointment and qualifications of notaries public. The governor 
shall appoint in each county in this state from among the citizens of either 
sex one or more notaries public, who shall hold office for six years, unless 
sooner removed by the governor, each of whom shall have power and author- 
ity anywhere in the state to administer oaths and perform all other duties 
required of them by law; but the person to be eligible to such appointment 
must at the time of appointment have the qualifications of an elector as to 
age, residence and citizenship. [R. C. 1905, § 535; 1893, ch. 76, § 1; R. C. 
1895, § 462.] 


eal not essential to verification of pleading; judicial notice that person subscribing is 
notary. Wiley v. Carson, 15 S. D. 298, 89 N. W. 475. 
May perform official acts anywhere in state. State v. Henning, 3 8S. D. 492, 54 N. W. 
36 


Omission of notary’s seal to jurat in notice for mechanics’ lien not cured by parol evi- 
dence. Hill v. Building Co., 6 S. D. 160, 60 N. W. 752. 

Right of woman to be notary. 38 L.R.A. 214; 5 L.R.A.(NS.) 415. 

Place at which official acts of notaries may be performed. 33 L.R.A. 92.. 

_ Power as to contempt. 36 L.R.A. 822. 

Right to attach or correct certificate of acknowledgment after date of acknowledgment. 
22 L.R.A.(NS.) 216. 

Liability of notaries. 82 Am. St. Rep. 380. 

Power to take affidavits and do other acts where interested. 95 Am. Dec. 378; 33 
L.R.A. 332. 

Omission to affix seal. 74 Am. Dec. 368. 


§ 836. Commission. Record. Fee and notice. The secretary of state shall 
issue a commission and duplicate thereof to each notary public appointed by 
the governor, one of which shall be by such notary posted in a conspicuous 
place in his office: and the secretary of state shall collect and receive five 
dollars for the issuance of such commission and duplicate, which sum shall be 
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paid into the state treasury and credited to the general fund. The secretary 
shall keep in his office a record of such appointments and the date of the 
expiration of the same, and shall notify each notary public by mail at least 
thirty days before the expiration of his term of the date upon which his com- 
mission expires, which notice shall be addressed to such notary public at his 
last known place of residence. [R. C. 1905, § 536; 1893, ch. 76, § 2; R. C. 1895, 
§ 463.] 

§ 837. Oath and bond. Each notary public before entering upon the duties 
of his office shall take the oath prescribed in section 211 of the constitution; 
and he shall give a bond to the state with one or more sureties, to be approved 
by the clerk of the district court of his county or of the county to which 
the same is attached for judicial purposes, in the penal sum of five hundred 
dollars conditioned for the faithful discharge of the duties of his office. [R. C. 
1905, § 537; 1893, ch. 76, § 3; R. C. 1895, § 464.] 

838. Vacancy. Disposition of records. Whenever the office of any notary 
public shall become vacant, the record of such notary together with all papers 
relating to the office shall be deposited in the office of the clerk of the district 
court of the county or judicial subdivision in which such notary public resides, 
and any notary public who on resignation or removal from office, or any 
executor or administrator of any notary public who neglects to deposit such 
records and papers as aforesaid for the space of three months, or any person 
who knowingly destroys, defaces or conceals any records or papers of any 
notary public, shall forfeit and pay a sum of not less than fifty nor more than 
five hundred dollars, and he shall also be liable in a civil action for damages 
to any party injured. [R. C. 1905, § 538; 1893, ch. 76, § 4; R. C. 1895, § 465.] 

§ 839. Duty of notary. Each notary public, when any bill of exchange, 
promissory note or other written instrument, shall be by such notary publie 
protested for nonacceptance or nonpayment, shall give notice in writing 
thereof to the maker, and to each and every indorser of such bill of exchange, 
and to the maker of each security or the indorsers of any promissory note or 
other written instrument immediately after such protest shall have been made. 
[R. C. 1905, § 539; 1893, ch. 76, § 5; R. C. 1895, § 466.] 

§ 840. Service of notice. Each notary public shall serve notice personally 

upon each person protested against, or by properly folding the notice, direct- 
ing it to the person to be charged at his place of residence according to the 
best information that the person giving the notice can obtain, depositing it in 
the United States mail or post office most conveniently accessible and prepay- 
ing the postage thereon. [R. C. 1905, § 540; 1893, ch. 76, § 6; R. C. 1899, 
§ 467. 
§ 841. Protest fee. The notary public making such protest shall be entitled | 
to charge and receive the sum of twenty-five cents and postage for each notice 
so made out and served. [R. C. 1905, § 541; 1893, ch. 76, § 7; R. C. 1899, 
§ 468. ] 

§ 842. Record of notices. Each notary public shall keep a record of all 
such notices and of the time and manner in which the same were served and 
of the names of all the persons to whom the same were directed, also the 
description and amount of the instrument protested, which record or a copy 
thereof certified by the notary under seal shall at all times be competent 
evidence to prove such notice in any court of this state. [R. C. 1905, § 542; 
1893, ch. 766, § 8; R. C. 1895, § 469.] 


Certificate of protest prima facie evidence of dishonor of commercial paper. Ashe v. 
Beasley, 6 N. D. 191, 69 N. W. 188. 

Admissibility in evidence of entries or memoranda of notice of dishonor of negotiable 
peper. 53 L.R.A. 525. 


§ 843. Clerks of district courts to preserve records. The clerk of the dis- 
trict court shall receive and safely keep all the records and papers directed by 
this article to be deposited in his office and furnish certified copies thereof 
when required, and such copies shall have the same force and effect as if the 
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same were certified to by the notary public by whom the record was made. 
[R. C. 1905, § 543; 1893, ch. 76, § 9; R. C. 1895, § 470.] 

§ 844. Impression of seal. Filing oath and bond. Each notary public before 
entering upon the duties of his office shall provide an official seal and deposit 
an impression of the same together with his oath and bond in the office of 
the secretary of state. [R. C. 1905, § 544; 1893, ch. 76, § 10; R. C. 1895, § 471.] 

§ 845. Commission recorded with clerk of the district court. He shall before 
entering upon the duties of his office file his commission for record with the 
clerk of the district court of the county or judicial subdivision and shall 
deposit with such clerk an impression of his seal together with his official 
signature ; and such clerk shall record the same in a book to be kept for that 
purpose; and it shall be deemed sufficient evidence to enable such clerk to 
certify that the person so commissioned is a notary public during the time 
such commission is in force. [R. C. 1905, § 545; 1893, ch. 76, § 11; R. C. 
1899, § 472.] 

§ 846. Removal from county. Requirements. Whenever a notary public 
shall change his place of residence from the county or subdivision in which he 
was first appointed to another county or subdivision, it shall be necessary to 
comply with the preceding section before performing any official act in such 
county or subdivision. [R. C. 1905, § 546; 1893, ch. 76, § 12; R. C. 1899, § 473.] 

§ 847. Revocation of commission. Notice. In case the commission of any 
person so appointed is revoked, the secretary of state shall immediately give 
notice thereof by mail to such person and to the clerk of the district court of 
the proper county. [R. C. 1905, § 547; 1893, ch. 76, § 18; R. C. 1895, § 474.] 

§ 848. Date of expiration. Every notary public taking an acknowledgment 
to any instrument shall, immediately following his signature to the jurat or 
certificate of acknowledgment, indorse the date of the expiration of such com- 
mission; such indorsement may be legibly written, stamped or printed upon 
the instrument, but must be disconnected from the seal, and shall be substan- 
tially in the following form: 

My ieee EXPITeS ......e.eee00, 19... [R. C. 1905, § 548; 1903, 
eh. 126. 

§ 849. Acting when disqualified. Penalty. Any notary public who exercises 
the duties of his office with knowledge that his commission has expired or 
that he is otherwise disqualified, or who appends his official signature to any 
document when the parties thereto have not appeared before him, is guilty 
of a misdemeanor and on conviction is punishable by a fine of one hundred 
dollars for each offense, and shall also be removed from office by the governor. 
[R. C. 1905, § 549; 1893, ch. 76, § 15; R. C. 1895, § 475.] 

§ 850. Official acts valid in certain cases. All acknowledgments, affidavits 
or protests heretofore taken or made by any officer or stockholder of any cor- 
poration, who was at the time of taking the same, a duly appointed and 
qualified notary public in this state or the former territory of Dakota, and all 
other official acts of said notary public are hereby declared to be valid, not- 
withstanding the corporation, of which said notary was an officer or stock- 
holder, was interested in or a party to the instrument acknowledged or pro- 
tested, or that the affidavit was one that was required to be taken by some 
person on behalf of, or against, such corporation, or that any other official act 
performed by said notary, was one that in some manner related to the business 
of such corporation. [R. C. 1905, § 550; 1899, ch. 54; R. C. 1899, § 475a.] 
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CHAPTER 11, 
ELECTIONS. 


ARTICLE 1. Priwary Evections, §§ 851-898. 
2. REGULATING CAUCUSES AND NOMINATIONS FOR OFFICE WHERE PrI- 
MARY ELECTION Provisions Do Not Appty, §§ 899-901. 
3. NONPARTISAN NOMINATION AND ELECTION OF MUNICIPAL OFFICERS, 
§§ 902, 903. 
4. NONPARTISAN JUDICIARY, §§ 904-906. 
5. NONPARTISAN NOMINATION AND ELECTION oF STATE SUPERINTENDENT 
oF PuBLIC INSTRUCTION AND CoUNTY SUPERINTENDENT OF SCHOOLS, 
§§ 907-909. 
. PRIMARY ELECTION oF NATIONAL DELEGATES, §§ 910-916. 
. GOVERNING Party REcIsTRATION, §§ 917-919. 
. PUBLICATION OF CANDIDATES’ NaMes BerorE Primary ELEcTION, 
§§ 920-922. 
9. ELECTION PRIVILEGES, §§ 923-944, 
10. GENERAL Provisions, §§ 945-949. 
11. ELEcTIon Precinots, § 950. 
12. ELECTION OFFICERS AND THEIR DutTIEs, §§ 951-956. 
18. ELECTION SUPPLIES, §§ 957-980. 
14. Notice oF ELEcTION, §§ 981, 982. 
15. Conpuct oF ELECTIONS, §§ 983-991. 
16. ABSENT VoTeERS, §§ 992-1004. 
Pius Canvass oF Returns, §§ 1005-1032. 
18. RESIGNATIONS AND VACANCIES, §§ 1033-10386. 
19. PRESIDENTIAL ELEcTors, §§ 1037, 1038. 
20. MISCELLANEOUS Provisions, §§ 1039-1045. 
21. ContTEsTING ELECTIONS, §§ 1046-1058. 
22. CONTEST OF ELECTION OF PRESIDENTIAL ELEcTors, §§ 1059-1069. 
23. CONTEST OF LEGISLATIVE ELEcTIONS, §§ 1070-1089. 
24. REGISTRATION OF VOTERS, §§ 1090-1104. 


OV 


ARTICLE 1.— Primary ELECTIONS. 


§ 851. Intent of article. It is the intention of this article to reform the 
methods by which political parties shall make nominations of candidates for 
all public offices by popular vote. It shall be liberally construed so that the 
real will of the electors may not be defeated by any informality or failure to 
comply with all provisions of law in respect to either the giving of any notice 
or the conducting of the primary or certify the results thereof. [1907, ch. 


109, § 1; R. C. 1905, § 551; 1905, ch. 109, § 1.] 
Primary election kaw provides for party nominations by popular vote of electors of 
ah ae entitled to use election machinery provided. State ex rel. Miller v. Flaherty, 23 
. D. 313, 41 L.R.A.(NS.) 132, 136 N. W. 76. 
Primary election law must be reasonable, uniform in operation, and must bear with 
substantial Rorraet on all parties and candidates. State ex rel. Dorvan v. Hamilton, 
20 N. D. 592, 129 N. W. 916. 
Constitutionality of primary election laws. 22 L.R-A.(NS.) 1136; 41 L.R.A.(NS.) 132. 
“ Primary elections” as elections, within constitution or statute relating to elections 
generally. 18 L.R.A.(N. S.) 412. 


§ 852. Held, when. What offices, for. On the last Wednesday in June of 
every year in which occurs a general election there shall be held, in lieu of 
party caucuses and conventions, a primary election in the various voting 
precincts of this state, for the nomination of candidates for the following 
offices to be voted for at the ensuing general election, viz.: Members of 
congress, state officers, county officers, district assessors and the following 
officers on the years of their regular election, viz: Judges of the supreme 
and district courts, members of the legislative assembly and county commis- 
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sioners, and United States senator in the year previous to his election by the 
legislative assembly; provided, however, that the provisions of this article 
shall not be construed to include or provide for the nomination of presidential 
electors or delegates to national conventions. Such delegates to national 
conventions shall be nominated and elected and presidential electors nomi- 
nated as now or hereafter may be provided for by the various state central 
committees. For special elections for the officers enumerated herein the 
nominations shall be made as otherwise provided by law. [1907, ch. 109, § 2; 
R. C. 1905, § 552; 1905, ch. 109, § 2.] 


Primary election of national delegates and presidential electors, see sections 910-916. 

Party conventions being abolished by this section, the sections of R. C. 1905, relating 
to state conventions are omitted in this compilation, viz., R. C. 1905, §§ 558-563; also 
£061 1905, § 573, relating to conventions for nomination of district court judges, and 

01. 

Prescribes exclusive mode of nominating party candidates for state offices. Healey v. 
Wipf, 22 8. D. 343, 117 N. W. 521. 

Nomination of presidential electors. 43 L.R.A.(NS.) 287. 


§ 853. Petition required. Fees for filing. Affidavit of candidates. Every 
candidate for United States senator, member of congress, state officers, judge 
of the supreme and district courts, shall, not more than sixty days nor less 
than thirty days prior to said primary election, present to the secretary of 
state a petition giving his name, post office address, the title of the office to 
which he aspires and the party which he represents, containing the names 
of 3 per cent of the total vote cast for the candidate of the party with which 
he affiliates, for the same position at the last general election; provided, 
however, that in no case shall more than three hundred names be required. 
Each name on the petition shall be that of a legal voter and be subscribed 
under a certified party heading. 

Upon receipt by the secretary of state of such petition and the payment 
to him of an amount equal to 1 per cent of the annual salary of the office 
to which he aspires, and when accompanied by the following affidavit he 
shall place the applicant’s name upon the primary election ballot in the 
eolumns of his party as hereinafter provided; provided, however, that no 
fee shall be required of candidates for United States senator. Said affidavit 
may be substantially as follows: 

State of North Pekotey ag 


County of............5 

Ls. See eee , being duly sworn, depose and say that I reside in the 
county of ............ and state of North Dakota; that I am a qualified voter 
therein and a ............ ; that I am a candidate for nomination to the 
OM1C6 Of sovedascuaex to be chosen at the primary election to be held on the 
Sua hag i eaters ees & , 19.., and I do hereby request that my name be printed upon 
the primary election ballot as provided by law, as a candidate of the 
ee ere party for said office. 

Subscribed and sworn to before me, this ...... day Ol bc nvidia ces 19 


Notary Public, North Dakota. 

The fees designated in this section to be paid to the secretary of state shall 
be turned over by him to the state treasurer to be covered into the general 
fund. [1907, ch. 109, § 3; R. C. 1905, § 553; 1905, ch. 109, § 3.] 

Failure of at least twenty electors to add address to signatures renders nominating 
petition insufficient. Harris v. King, 21 S. D. 47, 109 N. W. 644. 

Unconstitutional in part as to provisions for pledge of legislative candidates respecting 
choice of United States senator as adding another oath, declaration and test as qualifica- 
tion for office. State ex rel. McCue v. Blaisdell, 18 N. D. 55, 24 L.R.A.(N.S.) 465, 118 
N. W. 141. 

§ 854. County and legislative candidates. Petition, filing fee and pledge. 
Every candidate for a county or district office shall not more than forty 
days nor less than thirty days, and before four o’clock p. m. of the thirtieth 
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day prior to any primary election, present to the county auditor a petition 
giving his name, post office address, the title of the office to which he aspires 
and the party which he represents, containing the names of five per cent of 
the total vote cast for the candidate of the party which he represents, for the 
same position at the last general election; such names to be procured from 
at least one-fifth of the precincts of his district; provided, however, that in 
no case shall there be more than two hundred names; and, provided further, 
that the petitions of all candidates for members of the legislative assembly 
may, in addition to the requirements hereinbefore provided, contain the fol- 
lowing pledge, namely: ‘‘ I, the undersigned, a candidate for the office of 
member of the legislative assembly of the state of North Dakota, do obligate 
myself to the people of the state of North Dakota and to the people of my 
legislative district that during my term of office I will support and vote for 
that candidate for United States senator in congress of the party of which I 
am a member, who has received a majority of such party votes or who by 
law received the party nomination for that position at the primary election 
next preceding the election of United States senator in congress. In case 
such legislative candidate signs the foregoing pledge, he shall be entitled to 
have printed below his name upon the primary and general election ballot the 
following words, to wit: ‘‘ pledged to the people’s choice for U. S. senator.’’ 
In case such legislative candidate does not sign the foregoing pledge there 
shall be printed below his name upon the primary election and general election 
ballot the following words, to wit: ‘‘ not pledged to the people’s choice for 
U. S. senator.’’ 

Each name on the petition shall be that of a qualified voter and be sub- 
scribed under a party heading. Each signer of a nomination paper shall 
sign but one such paper for the same office; he shall add his residence with 
the street number, if any, and the date of signing. Upon the receipt of such 
petition by the county auditor and the payment to him of the filing fee of 
three dollars ($3.00), excepting candidates for county commissioners, dis- 
trict assessors, surveyor, coroner, county constables and county justices of 
the peace, who shall pay no filing fee and when accompanied by an affidavit 
as provided in section 853 relating to petitions required, fees and filing 
affidavit of candidate, such county auditor shall place the name of such appli- 
cant upon the primary election ballot in the columns of his party as here- 
inbefore provided. 

When a legislative district is composed of more than one county, the 
petition herein provided for shall be filed with the county auditor of the 
county where the candidate resides, and such county auditor shall certify 
to the county auditors of the other counties comprising such legislative dis- 
tricts the names of the candidates filing such petitions. The filing fees 
received as above by the county auditor shall be turned over by him to the 
county treasurer to be covered into the general fund. [1911, ch. 313, § 4; 
1907, ch. 109, § 4; R. C. 1905, § 554; 1905, ch. 109, § 4.] 

Invalid for reason that it attaches qualification to candidates for office, not permitted 
by constitution. Johnson v. Grand Forks County, 22 N. D. 613, 135 N. W. 179. 

“ Primary election ” is “ election ” within meaning of section 121 of constitution. John- 
son v. Grand Forks County, 16 N. D. 363, 125 Am. St. Rep. 662, 113 N. W. 1071. 

§ 855. Names on primary ballot, how secured. Vacancies, how filled. 
Applications to have a name placed on the primary election ballots for nomi- 
nation may be made by five qualified electors for any office designated in this 
article, by presenting the petition required in sections 853 or 854 to the 
proper official, and paying the amount required, accompanied by the following 
affidavit: , 

‘‘ State of North Dakota, \ 
County of .............6- = 


EA weet et evacens died ag dD awaia memes oe saaaates SG) 2dae ase me einie ca duste eae ; 
|) eee rere rea ONG Ns: secre ieoneeeeueees , being duly sworn, each 
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for himself, deposes and says that he is a qualified voter in the state of North 


Dakota, that he hereby makes application to have the name of ............ 
sachalaugres »++.e.. printed on the primary election ballot of the ............... 
party for the office of ................ , to be voted for at the primary elec- 
tion to be held on the ......... COV Ol sides ons ease a eee , 19..; that 
tO ee ee ee eee is, to the best of his knowledge, infor- 
mation and belief, a .......... cc ccc ceccees and a qualified voter and eligible 
to hold the office of ..... SS soreeectatenaseueeetae eis under the constitution. 

** Subscribed and sworn to before me this ............ day Of:i< sckcicxd 


Notary Public, North Dakota.’’ 

When such application is received by the proper officer, accompanied by 
the necessary fee, as required in sections 853 and 854 of this article, he shall 
place the name on the primary election ballot as a candidate of the party 
named in said petition; provided, that such affidavit and petition shall not 
be filed without the written consent of such person to be nominated endorsed 
thereon; and provided, further, that when the time has expired at which a 
petition may be filed, and a vacancy exists in the primary election ballot of 
any political party by reason of no petition having been filed for such nomi- 
nation, then and in that case the same may be filed by affidavit and petition 
as provided in this section, on the payment of one-half of the usual fee, and 
such affidavit and petition must be filed with the proper officers at least 
twenty-five days before the primary election; and provided, further, that no 
petition shall be circulated or signed more than ninety days previous to the 
time when any petition is required to be filed as herein provided for, and any 
signatures to a petition secured prior to ninety days shall not be counted. 
[1918, ch. 223; 1907, ch. 109, § 5.] 

§ 856. Form of petition. The petitions required in sections 853, 854 and 
855 of this act may be one continuous list of names under the proper politi- 
cal title or principle, or there may be a number of such petitions using the 
same title, giving the aggregate of names required. [1907, ch. 109, § 6; 
R. C. 1905, § 556; 1905, ch. 109, § 5.] 

§ 857. Nominations by stickers. A candidate may be nominated by having 
his name written on or by printed stickers placed over the name or in a blank 
line left for that purpose underneath the group in each official position ; but not 
more than one name shall be written or printed on any such stickers. [1907, 
ch. 109, § 7; R. C. 1905, § 557; 1905, ch. 109, § 6.] 

§ 858. Eligibility of candidates. All persons nominated in accordance with 
the provisions of this article shall be eligible as candidates to be voted for 
at the ensuing general election. [1907, ch. 109, § 8; R. C. 1905, § 564; 1905, 
ch. 109, § 9.] 

§ 859. Ballots, form of; duties of judges and inspectors. The primary 
election and primary election ballot shall be provided for, arranged and con- 
ducted, and all expenses paid as now provided by law for general elections, 
except as otherwise provided for in this article. 

There shall be separate ballots for each party or principle, and they shall 
all be of the same size, texture and color, except sample ballots, which shall 
be printed on tinted paper. 

The ballot shall be entitled, ‘‘ Primary Election Ballot.’’. 

The names of all aspirants for nomination of each political party or 
principle for the different offices shall be arranged in separate groups in 
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their order, on separate ballots under a proper political designation, leaving 
one or more blank lines or spaces below each group of names on which may 
be written or placed a name or a printed sticker attached for the nomination 
of the committee. No squares shall be left at the head of the ballot. 

At the head of each ballot shall be placed the title of the political party or 
principle that it represents. 

At the left of each group shall be placed the title of the office, followed 
by a bracket, indicating the number of names in such group. Above each 
group there shall be a space, in which shall be printed the number of names 
in that group to be voted for as follows: 

BEV Oe TOR are 2h. ots oa tiene sre aues name (on (or) names) only.”’ 

Immediately above the names of the candidates to be voted for shall be 
printed the following: 

‘To vote for a person whose name is printed on the ballot mark a cross 
(X) in the square at the right of the name of the person for whom you 
desire to vote. 

‘*To vote for a person whose name is not printed on the ballot write or 
paste his name in the blank space provided for that purpose.”’ 

Each ballot shall contain two columns, and each column is to have as 
nearly as possible the same number of names of candidates thereon, except 
that no groups or spaces beneath any group shall be divided, and the candi- 
dates for the various offices shall appear upon the ballot in the following order, 
commencing at the column to the left, viz.: 


Congressional :— 
United. States Senator s icc cisw ssc Sees sie sees dee tesee eed Vote for one 
Representatives in Congress............¢. Gistrict.....sccsee0. Vote for ... 
State Officers :— 
GOVEMMNOP 6553.0 tacved Coane abkies odes twee eeianeesaae Vote for one 
Lieutenant: Govermor iiss iss baws k dawsed eam nnd sessskdwesew es Vote for one 
Secretary of State................ PT eS eT oe ee Tree Vote for one 
DtAte AUGIOl yhscecos eae delet eens cass Be heee eee eteaua eee den Vote for one 
State. Preasnrer isic i505 Se tdo Boe we WA WE Oe OSA OES SEs RN Vote for one 
Superintendent of Public Instruction............ 0. cece eee eens Vote for one 
AtlOMmey-General y:3i6h5 Goon c ene i etaee at hadee eae tans oes es Vote for one 
Commissioner of Insurance... ............c cece cece cece ence eeee Vote for one 
Commissioner of Agriculture and Labor....................0-- Vote for one 
Commissioner of Railroads............. 002 c cece ec ee eee ecees Vote for three 
Legislative :-— 
State Senator .............026. DIBStPIGt i058 4d 6k4 SESSA Vote for one 
Member of House of Representatives..............0cscceeeeees Vote for ... 
County Officers :-— 
ROMRG REE gare aig S755 dar eva aig au a ec nse loca na aw secs aaa Gates Ses oe Vote for one 
PUOMOP 0 ede ctr d so a ise ete he bbe oee tee Sane bans Vote for one 
A POHSU LOE 055 ere eae wrotekoe aes w wens ane a a caine Ee a eee nai Vote for one. 
Clerk of District Court............ ccc cece cree cece eect scene Vote for one 
Register 01 Déedsiicc tee Gea tiwaeee a eee eiegianaees Aka os Vote for one 
State's Attomey 6.s0cs5 cacdie 6410 Gs Kerb dane teu aes teisaeaes Vote for one 
County Judge .......... ccc cece cece cece eeees ee en eee eee Vote for one 
Superintendent of Schools........... cc cee cece cece en eceeens Vote for one 
Public AGMINIBtrator 4.86.6 46s 5.05 6 eb esi Sh a Seda tsa ewes ss Vote for one 
COUDLY BUTVOVOr 2 sure tele ee e kane ei ecn eh ceeeieawe ceeex Vote for one 
County COroner 64 svi eed atau ee ane a eaees wanes Vote for one 
County Commissioner ...............2.000. District........... Vote for ... 
County Constable 6c.s.cecwectcte wed penne e ese neuse cases es Vote for . 


A square shall be placed following the name to the right of every candi- 
date, and the voter shall place a cross (X) in such square following the name 
of each person he desires to vote for. 
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The judges and inspectors of election when handing a ballot to a voter 
shall inform him that he must vote for the candidates of the political party 
such ballot represents only, and the voter shall call for the ballot represent- 
ing the party or principle with which he affiliates, and he shall receive such 
ballot and no other. [1913, ch. 222, § 1; 1907, ch. 109, § 9; R. C. 1905, §§ 565- 


568; 1905, ch. 109, § 10.] 
Validity and construction of law as to marking ballots. 47 L.R.A. 806. 
Official marks on ballots. 47 L.R.A. 808. 
Irregularities in marking ballots. 16 L.R.A. 754. 
Ambiguities in ballots, evidence to explain. 10 Am. St. Rep. 317. 
Distinguishing marks which invalidate ballots. 49 Am. St. Rep. 240. 


§ 860. Must vote party ballot. Any citizen otherwise eligible by law, 
affliated with or representing the principles enumerated in the national 
platform of the following parties, are eligible to nomination under this 
article: The republican party, the democratic party, or any party designa- 
tion that cast five per cent of the votes cast for governor at the last general 
election and it shall be unlawful for any person to call for or vote a ballot 
at the primary election herein provided for, except a ballot representing the 
party or principle with which he affiliates, and any person who has reason 
to believe that the ballot called for by the voter does not represent the party 
or principle with which said voter affiliates, may challenge such vote, and 
he shall not be entitled to cast his ballot unless he makes and files with the 
inspector of such primary election an affidavit to the effect that such ballot 
represents the political party with which he affiliates. [1907, ch. 109, § 10; 
R. C. 1905, § 569; 1905, ch. 109, § 11.] 

Courts have power to direct county auditor to file petition of candidate. State ex rel. 
Williams v. Meyer, 20 N. D. 628, 127 N. W. 834. 


Primary law is not void because not furnishing method by which new parties might 
secure printing of tickets. State ex rel. Hagendorf v. Blaisdell, 20 N. D. 622, 127 N. W. 
20 


720. 

§ 861. Vacancies filled by party committees. Should a vacancy occur in 
any of the offices for which nominations are made under this article by reason 
of resignation or death, where there is only one aspirant for such office, before 
the printing of the primary election ballot such vacancy may be filled by the 
regularly constituted committee of the party to which such vacancy belongs, 
and no petition nor fee shall be required. [1907, ch. 109, § 11; R. C. 1905, 
§ 570; 1905, ch. 109, § 12.] 

§ 862. Percentage of votes required for nomination. If the total vote cast 
for any party candidate or candidates for any office for which nominations 
are herein provided for shall equal less than twenty-five per cent of the 
average total number of votes cast for governor, secretary of state and attor- 
ney-general of the political party he or they represented at the last general 
election then no nomination shall be made in that party for such office, but 
if twenty-five per cent or more of such party vote is cast and there is more 
than one candidate for any such office the person receiving the highest 
number of votes shall be declared the nominee of such party for such office, 
provided, further, that where there is more than one person to be elected 
to the same office the persons to the number to be elected receiving the 
highest number of votes cast for such office shall be declared the nominees of 
the party for such offices. [1918, ch. 222, § 2; 1909, ch. 109, § 12.] 


Proviso in statute limits application of the per cent rule. State ex rel. Purcell v. 
Anderson, 18 N. D. 147, 118 N. W. 29. 


The per cent requirement in statute applies to county and district offices. State ex rel. 
Montgomery v. Anderson, 18 N. D. 149, 118 N. W. 22. 


§ 863. Nominations for United States senator. Party candidates for the 
office of United States senator shall be nominated in the manner herein 
provided for nominations of candidates for state offices. 

The candidate receiving the highest number of votes at such primary 
election shall be the nominee of his party for the office of United States 
senator, at the succeeding session of the legislative assembly which is to elect 
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a United States senator. The votes for candidates for United States senator 
shall be canvassed and returned in the same manner as the votes cast for state 
officers. 

It is hereby made the duty of the secretary of state to certify to the next 
session of the legislative assembly the name of the candidate of each party 
who receives the highest number of votes for the office of United States 
senator. [1911, ch. 207; 1909, ch. 109, § 13.] 

§ 864. Ballots, how prepared. The primary election ballot shall be pre- 
pared, unless otherwise provided in this article, as defined in sections 614 and 
616 of the revised codes of 1905. [1907, ch. 109, § 14; R. C. 1905, § 571; 
1905, ch. 109, § 13.] 


R. C. 1905, § 614, is section 957 herein; R. C. 1905, § 616, has been amended and as 
amended is section 959 herein. 


§ 865. Arrangement of names on ballot. The names of candidates for each 
office upon the sample ballots shall be arranged alphabetically, according to 
surnames. The names of candidates under headings designating each official 
position shall be alternated on the official ballot in the printing, in the follow- 
ing manner, viz.: 

First: The forms shall be set up with the names in the order in which they 
are placed upon the sample ballots prepared by the secretary of state for the 
state and district offices, and by the county auditor for the county offices. 

In printing each set of official ballots for the various election precincts the 
position of the names shall be changed in each office division as many times 
as there are candidates in the office division or group in which there are the 
most names. 

As nearly as possible an equal number of tickets shall be printed after 
each change. 

In making the changes of position the printer shall take the line of type 
at the head of each office division and place it at the bottom of that division, 
shoving up the column so that the name that was second before the change 
shall be first after the change. 

After the ballots are printed, before being cut, they shall be kept in sepa- 
rate piles for each change of position, and shall then be piled by taking one 
from each pile and placing it upon the other pile to be cut, the intention 
being that every other ballot in the pile of printed sheets shall have names in 
different positions. 

After the piles are made in this manner they shall be cut and placed in 
blocks as provided by the general election law. [1907, ch. 109, § 15; R. C. 
1905, § 572; 1905, ch. 109, § 14.] 

§ 866. List of officers to be nominated. The secretary of state shall between 
the first day of April and the first day of May, in such year, direct and cause 
to be delivered to the county auditor of each county, a notice specifying the 
officers to be nominated under this act, whose term of office will expire 
between the first Monday in December and the first Monday in March, next 
succeeding, also specifying the several officers to be nominated in such county 
at the next primary election. The auditor to whom such notice is delivered 
shall cause notice of the same to be given as provided in section 982. [1907, 
ch. 109, § 16; R. C. 1905, § 574; 1905, ch. 109, § 16.] 

§ 867. Provisions of election law applicable. Excepting as herein other- 
wise provided, the following sections of chapter 8 of the political code of 
1905, entitled ‘‘ Elections,’’ are hereby made applicable to primary elections 
and primary election ballots, under this act, to-wit: 605 [am’d 948], 606 
[949], 607 [950], 608 [951], 609 [952], 610 [953], 611 [954], 613 [956], 614 
[957], 615 [958], 616 [am’d 959], 619 [964], 620 [am’d 965], 621 [966], 622 
[967], 623 [968], 624 [969], 630 [975], 635 [980], 638 [am’d 983], 639 [984], 
640 [985], 641 [986], 642 [987], 643 [988], 644 [989], 645 [am’d 990], 646 
[991], 647 [1005], 648 [1006], 649 [1007], 650 [am’d 1008], 654 [1012], 655 
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[1013], 656 [1014], 657 [1015], 658 [1016], 659 [1017], 660 [1018], 669 [1027], 
671 [1029], 672 [1080], 673 [1031], 674 [1082], 681 [1039], 682 [1040], 683 
[1041], 684 [1042], 685 [1043], 686 [1044], 687 [1045], 688 [1046], 689 [1047], 
690 [1048], 691 [1049], 692 [1050], 693 [1051], 694 [1052], 695 [1053], 696 
[1054], 697 [1055], 698 [1056], 699 [1057], and 700 [1058]. [1907, ch. 109, 
§ 17; BR. C. 1905, § 576; 1905, ch. 109, § 17.] 
The figures in brackets are the numbers of the sections in this compilation for the 
er eee tbe init ted b testee, within ten days after completion 
on mus initia serving upon con wi nD 8 
of canvass of ballots, affidavit of contest, eetting forth grounds therefor. Olesen a Hoge, 
23 N. D. 648, 137 N. W. 826. 


§ 868. Tally books. Arrangement of names. Two tally books or two sets 
of tally sheets shall be provided for each political party or principle, having 
candidates to be voted for, at each voting precinct, the same to be furnished 
by the county auditor, at the same time and in the same manner that the poll 
books and ballots are furnished. The names of the candidates shall be placed 
on the tally sheets in the order in which they appear on the official sample 
ballot, and in each case shall have the proper party designation at the head 
thereof. [1907, ch. 109, § 18; R. C. 1905, § 577, 1905, ch. 109, § 18.] 


Proof of loss; waiver of notice and defects therein. Purcell v. Ins. Co., 5 N. D. 100, 64 
N. W. 943; Peet v. Ins. Co., 1S. D. 462, 47 N. W. 532. 

Objections to proof of loss not made within reasonable time deemed waived. Angier v. 
Ins. Co., 10 8. D. 82, 71 N. W. 761. 

Proof of loss waived where adjuster investigates loss and causes assured to believe it 
will be paid. Hitchcock v. Ins. Co., 10 S. D. 271, 72 N. W. 898. 

Objection to sufficiency of proofs of loss, on specific ground, is waiver of all other 
grounds. Enos v. St. Paul F. & M. Ins. Co., 4 S. D. 639, 57 N. W. 919, 46 A. S. R. 796. 


§ 869. Polls, open when. Canvass. The polls shall be opened at eight 
o’clock a. m. and remain open continuously until five o’clock p.m. When the 
polls are closed the judges and inspectors of such primary election shall open 
the ballot boxes, count the votes and compare the same with the clerk’s lists, 
and should any irregularities appear they shall proceed as now provided by 
law. When the ballots compare with the clerk’s lists, they shall proceed to 
canvass and place those of each political party in separate piles. The tally 
of the votes shall be separate for each political designation or principle and 
so returned by the judges and inspectors of election, giving the full vote for 
every candidate. The men’s and women’s votes shall be kept separately and 
so returned by the judges. The county canvassing board shall aggregate 
these for the candidates voted for. [1907, ch. 109, § 19; R. C. 1905, § 578; 
1905, ch. 109, § 19.] 

§ 870. Returns. The judges of such primary election in each precinct shall 
make a statement on blanks to be provided for that purpose, which shall be 
subseribed by them and filed in the office of the county auditor with the 
returns as follows: They shall contain the names of all persons voted for 
at the primary election, with the number of votes cast for each candidate and 
for what office. A separate statement shall be made for each political party 
or principle. [1907, ch. 109, § 20; R. C. 1905, § 579; 1905, ch. 109, § 20.] 

[§ 871. Poll lists delivered to boards of registration. Clerks of primary 
elections shall keep a list of the names of all persons voting at said election, 
and shall return one list as now required and one tally sheet that shall be a 
part of the record, and deliver the other list to the board of registration 
within thirty days following any primary election. No registration of voters 
shall be required under this article to vote at any primary election. The poll 
list so kept at a primary election and delivered to the boards of registration 
shall take the place of the first registration of the voters now required, and 
notice only shall be given of the date of the second day of registration, 
which shall be held and conducted as now provided, and no other shall be 
required to vote at the general election following.] (1907, ch. 109, § 21; 
R. C. 1905, § 580; 1905, § 21.] 

The provision in this section that no registration of voters is required, and that the 


poll list shall take the place of the first registration of voters was held invalid as being 
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in conflict with section 61 of the state constitution, because it is an attempt to amend 
the registration law, which is a subject not embraced in the title of the act. Fitzmaurice 
v. Willis, 20 N. D. 372, 127 N. W. 95, following State v. Drexel, 74 Neb. 776, 105 N. W. 
174; State ex rel. Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(NS.) 132, 136 N. W. 76. 
OP ac a of primary election laws. 22 L.R.A.(NS.) 1136; 41 L.R.A.(NS.) 


§ 872. County canvassing board. The county canvassing board shall be 
composed of the clerk of the district court, county auditor, chairman of the 
board of county commissioners and the chairman of the county committees of 
the two political parties that cast the highest votes for governor at the pre- 
ceding general election. The members of said board shall meet in the county 
auditor’s office in the court house at ten o’clock on the eighth day after any 
primary election, and shall proceed, after taking the usual oath of office, to 
open and publicly canvass the primary election returns made to the county 
auditor. Any three members of said board shall constitute a quorum and 
are authorized to make the canvass therein provided and to certify to the 
results thereof. [1907, ch. 109, § 22; R. C. 1905, § 582; 1905, ch. 109, § 22.] 


Mandamus to compel election officers to act after they have met and adjourned. 36 
L.R.A.(N.S.) 1089. 


§ 873. Statement of canvassing board. Oontests. The canvassing board 
shall make and prepare a statement, the same to be signed by said board and 
filed in the office of the county auditor, as follows: 

First. A statement containing the names of all candidates voted for at the 
primary election, with the number of votes received by each and for what 
office, said statement to be made as to each political party or principle 
separately. 

Second. A statement of the names of the persons or candidates of each 
political party who are nominated, to wit: those persons or candidates of 
such political party or principle who received the highest number of votes 
for the respective office, and where there is more than one person to be 
elected to a given office at the ensuing general election there shall be included 
in said statement of nomination the names of so many candidates of such 
party receiving the next highest number of votes for that office as there are 
persons to be elected to such office at said ensuing general election. Said 
statement shall in like manner be made separately as to each political party. 

Third. A statement of the whole number of electors registered and the 
number of ballots cast, men and women separately, at such primary election. 

Fourth. A separate statement shall be made of the votes cast for United 
States senator, member of congress, state officers, judges of the supreme 
and district courts and members of the legislative assembly, which shall be 
transinitted to the secretary of state as provided in this article. 

Fifth. It shall be the duty of the county auditor upon the completion of 
the canvass to mail or deliver in person to each candidate so nominated for 
any county or district office a notice of such fact and that his name will be 
put upon the official ballot, except as otherwise provided. He shall also 
cause a copy of the findings of said board to be published in the official news- 
paper of the county. [1907, ch. 109, § 23; R. C. 1905, § 583; 1905, ch. 109, § 23.] 

§ 874. Abstract of votes transmitted to secretary of state. It shall be the 
duty of the county auditor of each county, under his official seal, excepting as 
provided in section 875 of this article, to return to the secretary of state on 
or before the first Tuesday of August following any primary election, a 
certified abstract under separate political designation or principle, of the 
number of votes cast in his county for every candidate for nomination for 
United States senator, member of congress, state officers, judges of the supreme 
and district courts and members of the legislative assembly. He shall seal up 
such abstracts and without delay transmit them to the secretary of state by 
registered mail. [1907, ch. 109, § 24; R. C. 1905, § 584; 1905, ch. 109, § 24.] 

§ 875. Two or more counties in district. When two or more counties are 
embraced in one legislative district the respective county auditors shall attend 
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at the office of the county auditor of the senior county of such district, within 
fifteen days after a primary election, and in conjunction with the auditor of 
the senior county shall compare the votes cast in the several counties com- 
prising such district and such auditors shall immediately make out certificates 
of nomination for the persons of each political party or principle having the 
highest number of votes in such district for members of the legislative assem- 
bly, as provided in section 874 of this article, which certificates of nom- 
ination shall be forwarded without delay to the secretary of state by registered 
mail by the county auditor of the senior county, who shall give notice in 
writing to all the members of the legislative assembly nominated in such 
district. [1907, ch. 109, § 25; R. C. 1905, § 585; 1905, ch. 109, § 25.] 

§ 876. State board of canvassers. For the purpose of canvassing and ascer- 
taining the result of any primary election the state board of canvassers shall 
meet at the office of the secretary of state on the first Tuesday in September 
next following a primary election, and be composed of the following members, 
viz.: Clerk of the supreme court, secretary of state, superintendent of public 
instruction and the chairman of the state central committee of the two political 
parties that cast the highest votes for governor at the last general election. 
After taking the usual oath of office the said board shall proceed to open and 
publicly canvass the primary election returns made by the several county 
auditors. Three members of said board shall constitute a quorum and are 
authorized to make the canvass herein provided and to certify to the result 
thereof. [1907, ch. 109, § 26; R. C. 1905, § 582; 1905, ch. 109, § 22.] 

§ 877. Statement by state board. The state board of canvassers shal] make 
and prepare a statement, the same to be signed by said board and filed in the 
office of the secretary of state as provided in subdivisions 1, 2 and 3 of section 
873 of this article. It shall be the duty of the secretary of state upon the 
completion of the canvass to mail to each candidate so nominated a notice of 
such fact, and that his name will be put upon the official ballot to be voted 
for at the ensuing general election, except as otherwise provided. He shall 
cause a copy of findings of the said board to be filed in his office and pub- 
lished in a newspaper printed at the seat of government. [1907, ch. 109, § 27.] 

See section 974. 

§ 878. Official ballot, names placed thereon. The secretary of state shall 
place the names of all the candidates of each political party or principle, 
who are shown to have been nominated for the respective offices in accordance 
with the certificates of nomination received from the several county auditors 
of this state on the official ballot to be voted for at the general election fol- 
lowing. [1907, ch. 109, § 28.] 

§ 879. Vacancies, how filled. When there is but one aspirant and a vacancy 
occurs by death or resignation of such aspirant for nomination before the 
primary election and ballots are printed in legislative districts containing 
more than one county, the chairman of the party in which such vacancy occurs, 
of each county committee of the counties of which such district is composed 
and the member of the state central committee from that legislative district 
shall meet and by the majority vote of such shall fill such vacancy and by a 
certificate of nomination notify the county auditors of the several counties of 
which such district is composed, and the auditors of such counties shall place 
the name on the primary election ballots where the vacancy.exists. Should 
@ vacancy occur in a legislative office in a county composed of more than one 
district, or in a commissioner’s district, then the county central committee 
of the party in which such vacancy occurs shall meet and fill such vacancy. On 
receipt of a certificate of nomination from said committee, the county auditor 
shall place the name of such nominee upon the primary election ballot where 
such vacancy exists. [1907, ch. 109, § 29; R. C. 1905, § 586; 1905, ch. 109, § 26.] 


When does vacancy in party ticket occur within statute authorizing filling of vacancies. 
41 L.R.A.(N.S.) 1088. 
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§ 880. Errors, how corrected. Whenever it shall be made to appear by 
affidavit to the supreme court or to the district court of the proper county, that 
an error or omission has occurred or is about to occur in the placing of any 
name on an official primary election ballot; that any error has been or is about 
to be committed in printing such ballot, or that any wrongful act has been or 
is about to be done by any judge or clerk of a primary election, county auditor, 
canvassing board, member thereof, or other person charged with any duty 
concerning the primary election; or that any neglect of duty has occurred 
or is about to occur, such judge shall order the officer or person charged with 
such error, wrong or neglect to forthwith correct the error, desist from the 
wrongful act, or perform the duty, or show cause at a time and place to be 
fixed by the court why he should not do so. Failure to obey the order of 
such judge shall be contempt of court. [1907, ch. 109, § 30.] 

§ 881. Nominations, how contested. Appeal. Any candidate at a primary 
election desiring to contest the nomination of another candidate or candidates 
for the same office, may proceed by affidavit within ten days after the com- 
pletion of the canvass. In case the contestant shall set forth in his affidavit, 
upon information and belief, that the ballots in any precinct have not been 
correctly counted, and that he has been prejudiced thereby, the judge shall 
make an order requiring the custodian of such ballots to appear before him at 
such time and place, and abide the further order of the court. At the time 
and place stated, the ballot boxes shall be opened and the ballots recounted 
in the presence of the court. If it should be found that a mistake has been 
made in counting such ballots, then the contestant shall be permitted upon 
oe to amend his affidavit of contest by including such additional facts 
therein. 

All testimony and depositions taken in contests brought under the provisions 
of this article shall be taken in the same manner as in civil actions and deposi- 
tions may be taken in more than one place at the same time on leave of the 
court, and all matters relating to such contests shall be heard and tried as 
nearly as may be as civil actions are tried, except as otherwise provided herein. 
The court shall make its findings of fact and conclusions of law. Appeals from 
final judgment and decisions of such contests may be taken without making a 
motion for a new trial in the district court in the manner provided for in 
the code of civil procedure, except that the undertaking on appeal shall be in 
a@ sum to be fixed by the judge, not less than five hundred dollars, and shall 
be approved by the judge and by the clerk of the district court of the proper 
county or subdivision under the directions of the judge. 

Appeals to the supreme court under the provisions of this article must be 
taken within ten days after notice of entry of final judgment and the party 
appealing must immediately procure the transmission of the record on such 
appeal to the clerk of the supreme court and such appeal may be brought on 
for hearing before the supreme court at any time such court shall be in session, 
upon five days’ notice from either party; and the same shall be heard and 
determined in a summary manner, except as otherwise provided in this 
article. The provisions of the code of civil procedure are applicable to and 
constitute the rules of practice in the proceedings mentioned in this article 
and the provisions of the civil code of procedure relative to appeals in civil 
actions, except in so far as they are inconsistent herewith apply to the pro- 
ceedings mentioned in this article. [1907, ch. 109, § 31.] 


Contest must be initiated by serving upon contestee, within ten days after completion 
of canvass of ballots, affidavit of contest setting forth grounds therefor. Olesen v. Hoge, 
23 N. D. 648, 137 N. W. 826. 


§ 882. Present eelction statutes apply. The provisions of the statutes now 
in force in relation to the holding of elections, the solicitation of votes, the 
manner of conducting elections, of counting the ballots and making return 
thereof, and all other kindred subjects shall apply to all primaries in so far 
as they are consistent with this article, the intent of this article being to place 
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the primary election under the regulation and protection of the laws now in 
force as to election. [1907, ch. 109, § 32.] 

§ 883. Tie vote, determined how. In case of a tie vote the same shall be 
determined by the canvassing board or boards concerned, at a time and place 
fixed by them in such manner as they. may designate in the presence of the 
candidate upon at least five days’ notice to such candidate. [1907, ch. 109, 

33. | 
; § 884. Not repealed. Nothing herein contained [sections 851-890] shall be 
construed as repealing or being in conflict with section 795. [1907, ch. 109, 
§ 34.] 

§ 885. Fees paid county. All fees paid to the secretary of state by candi- 
dates for the legislative assembly shall be paid by the secretary of state 
forthwith to the various county auditors in the state where such candidates 
reside and in case any legislative district is composed of more than one county 
such fee shall be paid to such counties in equal proportions, which fees are to 
be turned into the general fund of said county by the auditor. [1907, ch. 
109, § 35.] 

§ 886. Act valid. In case any of the provisions of this act [sections 851- 
890] should be declared unconstitutional that shall not affect the validity 
of any of the other provisions of this act. [Sections 851-890.] [1907, ch. 109, 
§ 36]. 

§ 887. Penal code applicable. All of the provisions of chapter 5 of the 
penal code [sections 9250-9294 herein] in so far as the same relates to crimes 
against the elective franchise, are hereby made applicable to elections held 
pursuant to the provisions of this act. [Sections 851-890.] (1907, ch. 109, 
§ 37; R. C. 1905, § 594; 1905, ch. 109, § 34.] 

§ 888. Present committees continue. Every state, county, district and city 
committee of each political party now eligible under the provisions of this 
act [sections 851-890] shall remain the regularly constituted committee of the 
respective parties until succeeded as provided for in this act. [Sections 851- 
890.] [1907, ch. 109, § 38; R. C. 1905, § 595; 1905, ch. 109, § 35.] 

§ 889. Precinct committeemen. How elected. At the primary each voter 
may write in the space left on his ticket for that purpose the name of one 
qualified elector who is a member of his own party and a resident of his 
precinct, and the one receiving the highest number of votes shall be the 
precinct committeeman. The official returns made by the election board from 
each precinct shall show the name and address of such precinct committeeman 
thus chosen by each party. Upon the canvass of the returns the county auditor 
shall immediately notify in writing each precinct committeeman so selected, 
together with those provided for in section 890 of this article, of their selection 
+90 a date of the meeting of the county central committée. [1907, ch. 109, 

§ 890. County and state committee. How selected. Time and place of 
meeting. The county committee of each party shall be composed of all the 
precinct committeemen of each p addition to committeemen chosen at 
large by the following named county nominees of each party, selected in the 
following manner, to wit: The nominees for the following county offices ; 
namely: clerk of ‘court, county treasurer, county auditor, register of deeds, 
sheriff, state’s attorney, superintendent of schools and county judge, and the 
legislative nominees residing in such county shall each be entitled to select 
and appoint in writing one committeeman at large, which appointment shall 
be immediately filed with the county auditor. The committeeman thus ap- 
pointed, together with the precinct committeemen elected as prescribed in 
section 889, shall constitute the county committee of each county, /and they 
shall meet in the courthouse at the county seat of each county at two o’clock 
p. m. on the third Wednesday after each primary election and organize by 
selecting a chairman, a secretary and a treasurer, by adopting rules and 
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modes of procedure, and by selecting an executive committee consisting of 
from five to nine persons chosen from the county committee, of which execu- 
tive committee the chairman and secretary shall be members. Such county 
committee shall at the same time select one person who shall be a legal voter 
to act upon and be a member of the state central committee of such party in 
all counties consisting of one legislative district, and in counties having more 
than one legislative district the precinct committeeman from each legislative 
district shall select one person from their respective legislative district; and 
when two or more counties are embraced in one legislative district the county 
committee of each county shall meet at the court house of the county seat 
of the senior county of such district at two o’clock p. m. on the fourth Wednes- 
day after each primary election and select one person, who shall be a legal 
voter, to act upon and be a member of the state central committee of such 
party. \The members so selected as state central committeemen shall meet at 
the state capitol on the first Wednesday of September and organize by selecting 
a chairman, a secretary and treasurer, and shall adopt rules and modes of 
procedure and promulgate and publish a platform or principle upon which its 
candidates shall stand. Each member of any committee shall retain such posi- 
tion until his successor is chosen. Every member so selected shall be a legal 
voter. Vacancies shall be filled by a majority of the committee by appoint- 
ment from the district in which such vacancy exists. N [1907, ch. 109, § 40; 
R. C. 1905, § 596; 1905, ch. 109, § 36.] 

§ 891. Cities exempt from provisions. The provisions of this article shall 
apply to cities in this state containing a population of five thousand or more 
according to the last government census. [R. C. 1905, § 587; 1905, ch. 109, 

27. 
$ Vas sections 902, 903. 

§ 8892. Municipal nominations. Primary elections for the nominations of 
all municipal officers shall be held on the first Tuesday of March of each year 
and conducted the same as city elections. Nominations shall then be made 
of all officers, city and ward, where the terms of office expire at the municipal 
election following. [R. C. 1905, § 588; 1905, ch. 109, § 28.] 

§ 893. Notice of election. Thirty days prior to such election it shall be 
the duty of the city auditor or recorder to give public notice thereof by two 
publications following in the official paper of the city, and by posting three 
notices in each ward, in conspicuous places specifying the officers to be nomi- 
nated at the primary election following, giving the date of such election and 
the title and term of such office. [R. C. 1905, § 589; 1905, ch. 109, § 29.] 

§ 894. Petition of nominee. Fee. All aspirants for nomination shall, not 
more than twenty nor less than ten days prior to such primary election, present 
or have presented to the city auditor or recorder a petition and affidavit as 
required in sections 553 and 554 [see note hereto]; provided, that the fee 
required to be paid shall be five dollars for nominations at large and two 
dollars for nominations in wards, which shall be paid to the city treasurer and 
a receipt taken therefor; provided, further, that the petition required shall 
contain the names of at least five per cent of the votes cast for mayor at the 
preceding election for officers at large, and five per cent of such votes cast in 
each ward shall be required to place a name on the primary election ballot for 
nominations in such ward. [R. C. 1905, § 590; 1905, ch. 109, § 30.] 

goo oe is apparently superseded, at least in large part, by the provisions in sec- 

n . 

The reference in section 894 to “ sections 553 and 554,” is to sections in the Revised 
Codes of 1905, and those sections 553, 554, are deemed to be superseded by section 854 
herein; but inasmuch as section 854 does not expressly amend or otherwise refer to R. C. 
1905, §§ 553, 554, the latter are here reprinted as follows: 

“ § 553. Petition of candidates. Auditor’s duty. Every candidate for a member of the 
legislative assembly shall, not more than thirty nor less than fifteen days prior to said 
primary election, present to the county auditor of the county in which such legislative 
district shall be situated, and if such legislative district shall be composed of two or more 
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counties, then in that event to the county auditor of each of said counties, a petition giv- 
ing his name, post office address, the title of the office to which he aspires and the party 
which he represents, containing the names of ten per cent of the total vote cast for the 
candidate of the party with which he affiliates, receiving the greatest number of votes for 
the same position at the last general election; provided, however, that in no case shall 
more than one hundred names be required. Each name on the petition shall be that of a 
legal voter and be subscribed under a certified party heading. Upon receipt by the county 
auditor of such petition, and when accompanied by the following affidavit, he shall place 
the applicant’s name upon the primary election ballot of his party, as hereinafter provided. 

Said affidavit may be substantially as follows: 
STATE OF NORTH DAKOTA, 
County of ........ce eee eee 

| are ere ee being duly sworn, depose and say that I reside in the county of 
ee re , and state of North Dakota; that I am a qualified voter therein and 
ers ; that I am a candidate for nomination to the office of ............... 
to be chosen at the primary election to be held on .......... Di ctees , and I do hereby 
request that my name be printed on the primary election ballot as provided by law as 
@ candidate of the party for said office. 

Subscribed and sworn to before me this ............ day -OF wicicswcses 19.... 


eeoeenoeuve08f Ft oeeeveeeeeseesenwvrert eee es eee & 


Notary Public. 


(1905, ch, 109, § 3.) 

§ 554. Petition, how signed. coe candidate for a county or district office shall, 
not more than thirty days nor less than twenty days prior to any primary election, 
present to the county auditor a petition giving his name, post office address, the title of 
the office to which he aspires and the party which he represents, containing the names 
of five per cent of the total vote cast for the candidate of the party with which he 
affiliates for the same position at the last general election; provided, however, that in 
no case shall more than three hundred names be required. Each name on the petition 
shall be that of a qualified voter and be subscribed under a certified party heading. 
Each signer of a nomination paper shall sign but one paper for the same office; he 
shall add his residence, with ie street number, if any, and the date of signing. [1905, 


ch. 109, § 4.] 
§ 895. Preparation of ballots. It shall be the duty of the city auditor or 
recorder to prepare the primary election ballots as provided in this article 
and deliver the same as now provided by law. [R. C. 1905, § 591; 1905, ch. 


109, § 31.} 
This section being R. C. 1905, § 591, ‘this article” mentioned therein means R. C. 


1905, §§ 551-597, which constituted the article and which have been largely super- 
seded by the provisions in the corresponding article 1 in the present compilation. The 
section is, besides, apparently superseded by the provisions in section 903. 


§ 896. Canvassing board. The city council shall compose the canvassing 
board, and shall meet within five days after any primary election and canvass 
the votes as required in subdivisions 1 and 2 of section 583 [section 873 
herein] and make returns of same as herein provided. [R. C. 1905, § 592; 
1905, ch. 109, § 32.] 

§ 897. Publication of result of election. When the result of. such election 
is announced it shall be the duty of the city auditor or recorder to notify 
the candidates declared nominated by written notice thereof and by publish- 
ing the same in the official paper of the city, one week prior to the municipal 
election. [R. C. 1905, § 593; 1905, ch. 109, § 33.] 

§ 898. Usage and customs prevail. It is not the intention hereof to destroy 
or impair the organization of any party or principle now existing or here- 
after to exist, therefore, each of such parties or principles, and each and all 
of the state, county, and other committees thereof shall possess all of the 
ordinary powers and authority heretofore established by the usages and 
customs of such parties not inconsistent with any of the provisions hereof. 
[R. C. 1905, § 597; 1905, ech. 109, § 37.] 


ARTICLE 2.— REGULATING CAUCUSES AND NOMINATIONS FOR OFFICE WHERE 
PrRrMARY ELECTION Provisions Do Not APPLY. 
The following sections 899-901, if they are still in force [see sections 891, 902, 903], 
apply to incorporated cities, towns and villages not within the description in section 
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§ 899. When caucus held. Certificates. All caucuses shall be held between 
the hours of two o’clock p. m. and nine o’clock p. m., and the polls shall be 
kept open at least one hour. The electors present at such caucus shall at the 
opening of the polls elect by viva voce vote a chairman and clerk of such 
caucus, whose powers and duties shall be the same as the powers and duties 
of judge and clerk of election, respectively, in so far as the same shall be 
applicable. The chairman and clerk of such caucus shall at the close of the 
polls immediately canvass the ballots cast for delegate or delegates and shall 
issue certificates of election to each delegate who shall receive a plurality 
of all the votes cast at such caucus. Such certificate shall be signed by said 
chairman and clerk. [R. C. 1905, § 598; 1899, ch. 38, §§ 4, 5, 6; R. C. 1899, 
§ 497b; 1901, ch. 47.] 

§ 900. Duty of clerk. It shall be the duty of the clerk of such caucus to 
eerefully keep and preserve the record of the caucus, which shall include 
a list of the names of each person voting at the said caucus, for six months, 
and he shall at any time within said six months furnish a certified copy of the 
record of such caucus upon the request of the chairman of the county or 
state committee of the political party which said caucus represented. [R. C. 
1905, § 599; 1899, ch. 38, § 7; BR. C. 1899, § 497c.] 

§ 901. Participation in more than one caucus prohibited. Any person who 
shall participate directly or indirectly in the election at caucus of more than 
one delegate or set of delegates for the nomination of each office to be filled 
shall be guilty of a misdemeanor and upon conviction thereof shall be fined 
in a sum not less than fifty or more than two hundred dollars. [R. C. 
1905 ; § 600; 1899, ch. 38, § 8; R. C. 1899, § 497d.] . 


The provisions of sections 899 to 901 inclusive apply to incorporated cities, towns and 
villages containing lese than five thousand inhabitants according to the last federal 
census. In cities containing five thousand inhabitants and over the provisions of sec- 
tions 851 to 898 inclusive apply. 


ARTICLE 3.— NONPARTISAN NOMINATION AND ELECTION OF MUNICIPAL OFFICERS. 


§ 902. No party ballot. In all petitions to be filed by or in behalf of candi- 
dates for nomination to a public office in any incorporated city, town or 
village in this state, no reference shall be made to a party ballot or to the 
party affiliation of such candidates; provided, however, it shall be allowed 
any such candidate to state, or have stated, in all such petitions, after his 
name, in not more than twenty words, any particular principle, or principles 
of local administrative policy or policies he stands for and seeks election to 
promote. (1913, ch. 73, § 1.] 

§ 903. Nominations, how made. A candidate for any public office in an incor- 
porated city, town or village may be nominated by filing with the city auditor, 
at least twenty days prior to the holding of the election, a petition signed by 
not less than ten per cent of the qualified electors residing within the ward or 
precinct in and for which such officer or officers are to be elected, provided, how- 
ever that in cities operating under the commission plan the required petition 
may be signed by the electors at large residing within such city, and provided 
further that in no case shall more than three hundred signatures be required, 
and such signatures may be on separate sheets of paper. No elector shall 
sign more than one petition for the same office. Each signer of such petition 
shall add to his name his post office address, giving the street and number of 
his residence. It shall be the duty of the auditor or clerk of such city, town 
or village, as the case may be, to place only the names of the person or persons 
so nominated upon the ballot, with the statement after or opposite the name 
of the candidate, of the principle or principles which he seeks to promote, 
in not more than twenty words and as stated in the petition or petitions 
filed by or on behalf of such candidate, and in such manner as to readily 
inform the voter of the policy or policies upon which such candidate seeks 
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election ; and to arrange the offices upon the ballot in the order in which they 
are named in the statutes. The arrangement of the names of the candidates 
upon the ballot shall be determined by the lot by such auditor or clerk in 
the presence of the candidates of their representatives at noon on the day 
following the last day for the filing of nomination papers. [1913, ch. 73, § 2.] 


ARTICLE 4.— NONPARTISAN JUDICIARY. 


§ 904. No party ballot. In all petitions and affidavits to be filed by or in 
behalf of candidates for nomination at the primary election to the office of 
judge of the supreme or district court, no reference shall be made to a party 
ballot or to the party affiliation of such candidate. [1909, ch. 82, § 1.] 

§ 905. Separate ballot for judicial nominations. All primary elections at 
which candidates for judge of the supreme or district court are to be nom)- 
nated, there shall be separate ballots, upon which shall be placed the names of 
the candidates for such offices, which ballot shall be entitled the ‘‘ judiciary 
ballot,’’ and the names of such candidates shall be placed thereon without 
party designation, and there shall be designated thereon the number of judges 
each elector is entitled to vote for. This ballot shall be delivered to each 
elector by the proper election officer, and the candidate on such ‘‘ judiciary 
ballot ’’ receiving the highest number of votes to the extent of double the 
number of those to be elected, provided there are that many or more candi- 
arn running for such office or offices, shall be duly nominated. [1909, ch. 82, 

2 


§ 906. Ballot at general elections. At the general election there shall be 
a separate ballot, upon which shall be placed the names of the candidates for 
judge of the supreme court and judge of the district court, who have been 
nominated as herein provided, which ballot shall be entitled the ‘‘ judiciary 
ballot,’’ and the names of all candidates shall be placed thereon without party 
designation, and there shall be designated thereon the number of judges each 
elector is entitled to vote for. This ballot shall be delivered to each elector, 
and the candidates on such ‘‘ judiciary ballot ’’ receiving the highest number of 
a to the number of those to be elected, shall be duly elected. [1909, ch. 82, 

3. ] 


ARTICLE 5.— NONPARTISAN NOMINATION AND ELECTION OF STATE SUPERINTEND- 
ENT OF PUBLIC INSTRUCTION AND CouNTY SUPERINTENDENT OF SOCHOOIS. 


§ 907. No party ballots. In all petitions and affidavits to be filed by or in 
behalf of any candidate for nomination at any primary election to the offices 
of state superintendent of public instruction and county superintendents of 
schools, no reference shall be made to any party ballot or to the party affilia- 
tion of such candidate. (1913, ch. 153, § 1.] 

§ 908. Separate ballots for school nominations. At all primary elections 
at which candidates for the offices herein referred to are to be nominated, 
there shall be separate ballots, which ballots shall be entitled, ‘‘ Non-partisan 
school ballot,’’? and the names of such candidates shall be placed thereon 
without party designation, and there shall be designated thereon the number 
of persons to be elected to each office. Except as herein provided, this ballot 
shall be prepared, printed, distributed, canvassed and returned in the manner 
now provided by law for primary election ballots, and shall be delivered to 
each elector by the proper election officers and, where there are three or more 
candidates for the same office, the two candidates receiving the highest number 
of votes for such office shall be duly nominated thereto, and where there are 
only two candidates for the same office, both candidates shall be duly nomi- 
nated thereto. [1913, ch. 153, § 2.] 

§ 909. Ballots at general election. At the general election there shall be 
a separate ballot upon which shall be placed the names of all candidates who 
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have been nominated.as herein provided, which ballot shall be entitled ‘‘ School 
Ballot,’’ and the names of all such candidates shall be placed thereon without 
party designation, and there shall be designated thereon the number of 
candidates for each office for whom each elector is entitled to vote. Except 
as hereinafter provided, this ballot shall be prepared, printed, distributed, 
canvassed and returned in the manner now provided by law for general election 
ballots. This ballot shall be delivered to each elector, and the candidates for 
each office on such ‘‘ Nonpartisan school ballot ’’ receiving the highest number 
of votes shall be duly elected to such office. [1913, ch. 153, § 3.] 


ARTICLE 6.— PrimaRy ELECTION oF NaTioNaL DELEGATES. 


§ 910. Delegates to national conventions, presidential electors, and national 
committeemen. In the presidential election years, the qualified electors of 
the political parties subject to this law shall have opportunity to vote for 
their preference, on ballots provided for that purpose, for their choice among 
those aspiring to be candidates of their respective parties for president and 
vice-president of the United States, shall have their party delegates to their 
national conventions, their presidential electors, and shall nominate and rec- 
ommend their choice for national committeemen. The names of the aspirants 
in each such party for election for the office of president, for office of vice- 
president of the United States, for national committeemen, for delegates to 
their national conventions, and for presidential electors, shall be printed on 
the party nominating ballot, provided for that purpose, and the ballot shall 
be marked and the votes shall be counted; canvassed and returned under the 
same conditions as to names, petitions and other matters so far as the same 
are applicable, as the names and petitions of party aspirants for the party 
nominations for the office of governor and of the United States senator in con- 
gress are, or may be by law required to be marked, filed, counted, canvassed, 
and returned ; provided, that aspirants for such presidential nominations need 
not file any personal petition nor signature ; that certificates of the number of 
votes received by each such candidate shall be issued to the delegates who are 
elected for said party to the party national convention ; that petitions to place 
on the nomination ballot the names and aspirants for such office or delegate 
to said national convention, presidential elector and national committeeman 
to be chosen and elected, as provided herein, shall be sufficient if they contain 
a number equal to one per cent of the party vote in the state at the next 
preceding election for representatives in congress, or not less than five hundred 
signatures of party voters. Every qualified voter shall have the right to vote 
for as many candidates for national delegates for his party and for the election 
of as many candidates for presidential electors as there are delegates and 
electors to be elected respectively, and each elector shall have a right to vote 
for one candidate of his party for national committeeman. A number of 
such candidates equal to the number of delegates to be elected and the number 
of presidential electors to be elected and the candidate for national committee- 
man, receiving, respectively, each for himself, the highest number of votes 
for such office or nomination, shall be declared elected. [1911, ch. 208, § 1.] 

§ 911. County canvassing board. On the eighth day after the election pro- 
vided for herein, the county canvassing board shall meet as provided in sec- 
tion 582 of the revised codes of 1905 [section 872 herein], and shall canvass 
the returns in the manner now provided by law. The powers and duties of the 
board shall be the same in so far as applicable, as now are prescribed by law 
for canvassing the returns of other elections. [1911, ch. 208, § 2.] 

§ 912. State canvassing board. For the purpose of ascertaining the results 
of the election provided for in this article, the state canvassing board shall 
meet at the office of the secretary of state on the first Tuesday in May after 
such election and the secretary of state shall notify the other members of 
the board of canvassers of such meeting. [1911, ch. 208, § 3.] 
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§ 913. Candidates to file petitions. All persons desiring to be candidates for 
delegates to the national convention of their party and all persons desiring to 
be candidates for presidential electors and for national committeemen of 
their party shall, not later than the first day in March of each year, when 
& presidential election will take place, file with the secretary of state their 
petitions, as provided herein. [1911, ch. 208, § 4.] 

§ 914. Preparation and distribution of ballots; notices of election. It shall 
be the duty of the secretary of state immediately after the first day in March 
of each year in which a presidential election will take place, to prepare and 
print ballots, at the expense of the state, with the names of all candidates of 
each party for the officés named in this act. In printing such ballots the secre- 
tary of state shall be guided by the provisions of law now in force relating 
to the preparation and printing of ballots for general elections. The pro- 
visions of the general election law applicable relating to the distribution of 
ballots, posting of sample ballots and of notices of the election shall apply 
to the distribution of ballots, posting of sample ballots and of notices of the 
election herein provided for, except as otherwise required herein. The secre- 
tary of state shall distribute the ballots among the county auditors, who in 
turn must deliver the same to the inspectors of election in the voting precincts 
of their respective counties. Notices of the election provided for herein shall 
be given in the manner prescribed by law for giving notices of city, village 
and township elections in such cities, villages and townships and in any 
other precincts, notice of the election shall be given as now provided by law 
for general elections. [1911, ch. 208, § 5.] 

§ 915. Elections when; conduct of elections; city elections to conform. 
_ On the third Tuesday of March every fourth year, when a presidential election 
is to be held, the members of the respective political parties shall express their 
choice for the election of the persons and officers named in this article, and 
whose names appear upon the ballot according to the provisions herein. Each 
elector shall be handed the ballot of the party with which he declares himself 
affiliated, or with which he may have registered at the last preceding regis- 
tration or election, and such elector shall mark and vote the same in the manner 
provided herein. The polls shall be open during the same hours as at general 
elections. For the purposes of the election herein provided for, in all cities, 
villages and civil townships the regular election officers thereof shall also act 
without further compensation as the election officers, and in unorganized 
townships and voting precincts outside of cities, villages and civil townships, 
the inspector and two judges of election, who acted as such at the last general 
election, or those who have been or may be appointed to fill such vacancies 
occurring in their offices, pursuant to law, shall act therein as the inspector and 
judges of election. In all matters not herein expressly otherwise provided 
for the provisions of any election law of this state, applicable to the case, shall 
govern. In every fourth year, when a presidential election is held, the time 
of all city elections shall take place on the third Tuesday in March so as to 
conform to the provisions of this article, and in such event the city officers 
elected to office shall have until the second Tuesday of April in which to qualify 
for such office. [1911, ch. 208, § 6.] 

§ 916. Expenses of delegates. Oath of delegates. Every delegate to a 
national convention of a political party recognized as such organization by 
the laws of North Dakota, shall receive from the state treasurer the amount 
of his actual necessary traveling expenses, as his account may be audited 
and allowed by the secretary of state or state auditor, for actual attendance 
upon said convention, but not in any case to exceed two hundred dollars for 
one delegate. The election of such national delegates for political parties are 
not subject to the direct primary Jaw shall be certified in like manner as 
nominations of candidates of such parties for election to public office. Every 
such delegate to a national convention which nominated candidates for presi- 
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dent and vice-president shall subscribe an oath of office that he will uphold the 
constitution and the laws of the United States and North Dakota, and that 
he will, as such officer and delegate, to the best of his Judgment and ability, 
faithfully carry out the wishes of his political party as expressed by the voters 
at said election. [1911, ch. 208, § 7.] 


ARTICLE ?.— GOVERNING Party REGISTRATION. 


§ 917. Party registration required. When. A party registration of the voters 
in the respective political parties shall be taken in each precinct of this state in 
the following manner. In the months of April and May of each even numbered 
year in which a primary election is held, the assessor of each district shall at 
the time that he makes his assessment of the real and personal property take 
down in an enrollment book the name of each voter in his district, grouping 
alphabetically and according to the precinct of such voters in substantially the 
following form: 


WO eos sng cheese ee 6 ee 5s eRe eee was oeeeeeee County, 

a eee are ee i Gta a Crawentn Sate sa ood wtareis ole na ee Ses Gis City, 

pebeess bie Wado bekea Gawd au wias eke wean obese Sea W Ora. 

bid Guarana Oiled blade bi'esag Deets aid. Ste WRENS OS Eeeeee we SOS Election Precinct. 

Date Enrolled Name P.O. Address Age Nativity St. No. Party 
Number Affilia- 


tion 
And also have each voter sign and swear to before the assessor or notary 
as the case may be a registration blank ‘‘A’’ which shall be in the following 
form : 


State of North sei 
88 


I, the undersigned elector, do solemnly swear (or affirm) that my name and 
signature as signed below is my true name and signature. If I have not per- 


sonally signed it, it is because.............. and it was signed at my request 
by the attesting officer. My age is...... years and occupation............ : 
NAtIVItY......eceecees ; naturalized or declared by intention In............. 
COUrL, Nis 6i54d4ee-odees COUNTY. cccdieeis des cases state, on............ 19.., 
as appears by the naturalization papers exhibited herewith. Present residence 
is in section............ township............ , PANG. ices: sowlaSalies atmo estate 
County, North Dakota; of (if city or town) at No........sceceeeseees street, 
in the city of ..........0000.. post office address............... I belong to 
Osh iG cevatoawmetaweees party; that I have resided in this state for one 


year immediately preceding this election. In testimony whereof I sign my 
name two times. 


Clk iowue ian hatetee cement. Cl) essieenataeains SVs eineewoeseesoes 


Note. ‘‘ Verification to be in usual form.’’ If unable to sign, let the officer 
write his name and so state. (1911, ch. 213, § 1.] 

The constitutionality of this section was sustained in State ex rel. Miller v. Flaherty, 

23 N. D. 313, 41 L.R.A.(N.S.) 132, 136 N. W. 76. As to constitutionality of primary 


election laws generally, see note to this case in 41 L.R.A(NS.) 132, also note in 22 
L.R.A(N.S.) 1136. 


Registration as condition of right to vote. 25 L.R.A. 480. 

§ 918. Registration and enrollment books. How furnished. These party 
enrollment books and blanks shall be prepared and furnished by the secretary 
of state and by him sent to each county auditor in the state and by each 
county auditor distributed to each assessor. The assessors shall complete this 
work of taking the party registration in the months of April and May of 
each even numbered year and shall return the blanks and enrollment books 
to the county auditor of the respective counties on or before thirty days before 
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each primary election day and shall receive as compensation the sum of ten 
cents (10c) for entry of the name of each party voter in addition to the com-. 
pensation now allowed by law for his work as such assessor. He shall cause 
the names to be entered in the party enrollment book alphabetically and 
according to the respective precincts of the voters within that district. a 

Any voter who is unavoidably absent from the assessor’s district during 
the time of taking the party registration may go before any notary public and 
sign and verify a registration blank as shown by form ‘‘A’’ and mail the 
same in to the county auditor of his county. [1911], ch. 213, § 2.] 

§ 919. When person may cause name to be enrolled on primary day. Any 
person who was a qualified voter in any election precinct in this state on the 
day of enrollment and registration provided for in this article and who failed 
to have his name enrolled on that day by reason of sickness or unavoidable 
absence from the election precinct, and who is a qualified voter in said dis- 
trict at the time of the primaries thereafter held therein, or who may have 
become twenty-one years of age after the day of enrollment may have his 
name enrolled by the election board on any primary day upon making oath as 
provided in the general election law in relation to registration of electors 
on election days. Any person who was a qualified voter in any election pre- 
einct in this state on the day of enrollment provided for in this article, and 
who was duly enrolled as provided herein, who has had occasion to transfer 
his place of residence to an election precinct other than that in which he was 
enrolled, may be entitled to a new enrollment on primary day in such election 
precinct and be entitled to a vote therein, provided that he has resided in the 
election precinct to which he has lately removed for a period to comply 
with general laws governing residence of electors. He may obtain from the 
assessor of the precinct in which he formerly resided, a certificate stating that 
he was duly enrolled in such precinct and that he has changed his residence 
therefrom to such other precinct and that he is entitled to enrollment therein. 

The county auditor shall cause duplicates to be made of all the party enroll- 
ment books on file in his office and cause a copy of the party enrollment 
book for each precinct to be delivered to the inspector of elections of such 
precinct at the same time that the other election supplies and ballot boxes 
are delivered to such inspector as now provided by law. 

The inspector and Judges at such primary elections shall require each voter 
to vote the party ballot under which he has registered. [1911, ch. 213, § 3.] 


ARTICLE 8.— PUBLICATION OF CANDIDATES’ NAMES BEFORE PRIMARY ELECTION. 


§ 920. Certified lists of nominees. At least twenty-five days before any 
primary preceding a general election, the secretary of state shall transmit to 
each county auditor a certified list containing the names and post-office ad- 
dresses of each person for whom nomination papers have been filed in his 
office and entitled to be voted for at such primary, together with a designation 
of the office for which he is a candidate, and the party or principle he repre- 
sents. [1911, ch. 209, § 1.] 

§ 921. Publication of notices. The auditor to whom such list is delivered 
shall forthwith upon the receipt thereof publish under the proper party des- 
ignation the title of each office, the names and addresses of all persons for 
whom nomination papers have been filed, both in his office and the office of the 
secretary of state, giving the names and addresses of each, the date of the 
primary, the hours during which the polls will be opened, and that the 
primary will be held in the regular polling place in each precinct. It shall be 
the duty of such auditor to publish said nctice once each week for at least 
two consecutive weeks prior to said primary in each official newspaper in the 
county. [1911, ch. 209, § 2.] . 

§ 922. Posting of notices. Such auditor shall also forthwith mail copies 
of such notice to each township and village clerk and inspector of elections in 
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unorganized townships, and to each city auditor of his county who shall 
immediately post copies of the same in at least three public places in each 
precinct in his town, city or village, designating therein the location of the 
polling place in each election precinct. [1911, ch. 209, § 3.] 


ARTICLE 9.— ELECTION PRIVILEGES. 


§ 923. Primary campaign expenses limited. No sum of money shall be paid, 
and no expenses authorized or incurred by or on behalf of any candidate to be 
paid by him, except such as he may pay to the state for printing, as herein 
provided, in his campaign for nomination to any public office or position in 
this state, in excess of fifteen (15) per cent of a year’s compensation or salary 
of the office for which he is a candidate; provided, that no candidate shall be 
restricted to less than two hundred dollars ($200) in his campaign for such 
nomination; provided, that the provisions of this article shall not be con- 
strued to apply to the candidate’s personal traveling expenses. No sum of 
money shall be paid and no expenses authorized or incurred contrary to the 
provisions of this article, for or on behalf of any candidate for nomination. 
[1911, ch. 129, § 1.] 

§ 924. Publicity pamphlet. Candidate’s statements. Any candidate for 
nomination to any state or district office, when the district is composed of 
one or more counties, may file with the secretary of state for publication as 
herein provided, not later than fifty (50) days before the biennial primary 
nominating election, with his portrait cut if he wishes, a printed or type- 
written statement, on the conditions set forth, over his signature, stating 
the reasons why he should be nominated. 

Each candidate shall be allowed one (1) page of printed matter, and those 
opposing him shall be each allowed one page of space on equal terms with 
him, as herein provided. [1913, ch. 227, § 1; 1911, ch. 129, § 2.] 

§ 925. Rates. Candidates for nomination shall. pay for one page of space 
in the publication herein provided for as follows: For office of United 
States senator, one hundred dollars; for representatives in congress, one hun- 
dred dollars; for justice of the supreme court, seventy-five dollars; for gov- 
ernor, one hundred dollars; for secretary of state, one hundred dollars; for 
state treasurer, one hundred dollars; for state auditor, one hundred dollars; 
commissioner of insurance, superintendent of public instruction, attorney-gen- 
eral and commissioner of labor, each seventy-five dollars; for railroad com- 
missioner and lieutenant-governor, twenty-five dollars; for senator or repre- 
sentative in the legislative assembly, ten dollars; for district judge, fifty 
dollars; for county judge, register of deeds, county auditor, county treasurer, 
state’s attorney, sheriff, clerk of court, and county schoo! superintendent, 
each twenty-five dollars. All payments required by this section shall be made 
to the secretary of state when the statement is offered to him for filing, and 
be by him paid into the general fund of the state treasury. Any candidates 
for state offices may have additional space, not exceeding three pages, at the 
rate of one hundred dollars a page, and any candidate for county or legisla- 
_ tive office may have additional space, not exceeding two pages, at the rate 

of twenty-five dollars ($25) a page. [1913, ch. 226; 191], ch. 129, § 3.] 

§ 926. Printing statements. Not later than forty days before the primary 
nominating election the secretary of state shall properly complete, edit, pre- 
pare, and index for printing all of such statements and portrait cuts and 
cause the same to be printed in pamphlet form, printing and pictures of 
candidates with and as a part of their several statements, where such portrait 
cuts are offered ; statements of those who directly oppose any candidate shall 
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follow next after his statement. All of the statements filed for and against 
all the candidates for nomination to each office shall be printed in the order in 
which the candidates’ names are grouped under the title of their offices on 
the official ballot at the nominating election. No picture, statement or argu- 
ment for or against any candidate for nomination shall be included in the 
copy of the pamphlet going to any county where such candidate is not to be 
voted for. The said pamphlets shall be printed and delivered to the secretary 
of state as quickly as possible and the delivery shall be completed not later 
than twenty (20) days before the nominating election. [1913, ch. 227, § 2; 
1911, ch. 129, § 4.] 

§ 927. Addresses to voters. The several county auditors shall obtain the 
post-office addresses of all voters in their respective counties, which shall be 
taken from the registration lists in case of party registration, and in case of 
no party registration then such addresses may be procured from the personal 
property tax books of that year and other authentic source, and on or before 
the thirtieth (30th) day preceding the nominating election, mail to the secre- 
tary of state the name, post-office address and party registration of every 
such person, and at least twenty (20) days before the regular biennial 
primary nominating election, the secretary of state shall forward by mail to 
every such person a copy of the pamphlet containing the names and state- 
ments herein provided for. The pages of the pamphlet required by this 
article shall be six by nine inches in size, and the printed matter therein shall 
be set in eight point type, single leaded, and twenty-five ems pica in width, 
with proper headings. (1911, ch. 129, § 5.] 

§ 928. General election campaign expenses limited. No sum of money shall 
be paid and no expenses authorized or incurred by or on behalf of any candi- 
date who has received the nomination to any public office or position in this 
state, except such as he may contribute toward payment for his political 
party’s or independent statement in the pamphlet herein provided for, in 
excess of fifteen (15) per cent of the annual salary of the office for which 
he is nominated; provided, that no candidate shall be restricted to less than 
two hundred dollars. (1911, ch. 129, § 6.] 

§ 929. Itemized statements filed. Every candidate for nomination or elec- 
tion to public office, including the offices of senators of the United States, 
shall within fifteen (15) days after the primary or general election at which 
he was a candidate, file with the secretary of state, if a candidate for senator 
of the United States, representative in congress, or for any state or district 
office, in a district composed of one or more counties, but with the county 
auditor for legislative districts composed of not more than one county, an 
itemized statement setting forth in detail all the moneys contributed, expended 
or promised by him to aid and promote his nomination or election, or both, 
as the case may be, and for the election of his party candidates, and all 
existing unfulfilled promises of every character and all liabilities in force at 
the time of such statement, and if no money or other valuable thing was paid 
or promised, he shall file a statement to that effect within fifteen days after 
the election at which he was a candidate. Any candidate who shall fail to 
file such statement shall be fined twenty-five dollars ($25) for every day on 
which he was in default, untess excused by the court. (1911, ch. 129, § 7.] 

§ 930. Actual contributors’ names. No person shall make a payment of . 
his own money or of another person’s money to any other person in connection 
with a nomination or election in any other name than that of the person who 
in truth supplies such money; nor shall any person knowingly receive such 
payment or enter or cause the same to be entered in his accounts or record 
in any other name than that of the person by whom it was actually furnished. 
[1911, ch. 129, § 8.] 

§ 931. Pre-election promises of appointments. No person shall, in order to 
aid or promote his nomination or election, directly or indirectly promise to 
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appoint another person or to secure or aid in securing the appointment, nom- 
ination or election of another person to any public or private position or 
employment, or to any position or honor, trust or emolument. (1911, ch. 129, 
§ 9.] 

§ 932. Charitable contributions by candidates or office-holders, and solici- 
tation thereof. No person shall demand, solicit, ask or invite any payment or 
contribution for any religious, charitable or other such cause from any person 
who seeks to be, or has been, nominated to any office, and no such candidate 
shall make any such payment or contribution, or promise or agree to make 
the same, if it shall be demanded or asked during the time he is a candidate 
for nomination or election. No payment or contribution for any purpose shall 
be made a condition precedent to the putting of a name on any caucus or 
convention ballot or nominating paper or petition, or the performance of 
any duty imposed by law on a political committee. 

Provided, however, that this section shall not be construed as prohibiting 
any candidate for office from making contributions for a religious or charitable 
purpose to any organization or purpose to which he has theretofore ordinarily 
or customarily contributed ; and no person shall be deemed prohibited at any 
time from contributing to any church organization or association of which he 
is actually a member. 

Provided, further, this section shall not be construed as making it unlawful 
for a candidate for office to make contribution to the central committees of 
the political party with which he is affiliated, but any such contribution so 
made shall be deemed a part of the expenditures limited in section 928. [1913, 
eh. 157; 1911, ch. 129, § 10.] 

§ 983. Campaign contributions by corporations prohibited. No corpora- 
tion, trustee or officer thereof as such, shall pay or contribute in order to aid, 
promote or prevent the nomination or election of any person, or in order 
to aid or promote the interest, success or defeat of any person or any political 
party or organization. And no person shall solicit or receive such payment 
from any corporation. [1911, ch. 129, § 11.] 

§ 984. Treating. Any person or candidate who shall, either by himself or 
by any other person, either before or after election, or while such person or 
candidate is seeking a nomination or election, directly or indirectly, give or 
provide, or pay, wholly or in part, the expense of giving or providing any 
drink or intoxicating liquors to or for any person for the purpose or with the 
intent or hope to influence that person or any other person to give or refrain 
from giving his vote at such election to or for any candidate or political 
party ticket or measure before the people, or on account of such person or 
any other person having voted or refrained from voting for any candidate or 
the candidates of any political party or organization or measure before the 
people or being about to vote or refrain from voting at such election, shall 
be guilty of treating. Every elector who accepts or takes any such drink 
or intoxicating liquors shall also be guilty of treating, and such acceptance 
shall be ground of challenge to his vote and of rejecting his vote on a contest. 
(1911, ch. 129, § 12.] 

§ 935. Penalty. Any person shall be guilty of corrupt practice within the 
meaning of this article if he expends any money for election purposes contrary 
to the provisions of this statute, or if he is guilty of treating, undue influence, 
personation, or the giving or promising to give any money or valuable thing 
to an elector with the intent to induce him to vote or to refrain from voting 
for any candidate for public office. (1911, ch. 129, § 13.] 

§ 986. Expenses of voting. Transportation prohibited. It shall be unlawful 
for any person to pay another for any loss or damage due to attendance at the 
polls, or in registering or fer the expense of transportation to or from the 
polls. No person shall pay for personal services to be performed on the day 
of a caucus, primary convention or any election for any purpose connected 
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therewith, tending in any way, directly or indirectly, to affect the result 
thereof, except for the hiring of persons whose sole duty is to act as chal- 
lengers and watch the count of official ballots. No person shall buy, sell, 
give or provide any political badge, button or any insignia to be worn at or 
about the polls on the day of an election, and no such political badge, button 
or insignia shall be worn at or about the polls on any election day. ([1911, 
eh. 129, § 14.] 

§ 987. Political advertising labeled paid. No publisher of a newspaper or 
other periodical shall insert either in its advertising or reading columns or 
any paid matter which is designed or tends to aid, injure or defeat any can- 
didate or political party or organization or measure before the people, unless 
it is stated therein that it is a paid advertisement. No person shall pay the 
owner, editor, publisher or agent of any newspaper or other periodical to in- 
duce him to editorially advocate or oppose any candidate for nomination or 
election, and no such owner, editor, publisher, or agent shall accept such 
payment. Any person who shall violate any of the provisions of this section 
shall be punished as for a corrupt practice. (1911, ch. 129, § 15.] 

§ 938. Rates for political announcements. No newspaper in this state shall 
charge for the publication of political announcements of candidates before any 
primary or election any more than the legal rates for the publication of legal 
notices. All paid political matter and political announcements shall be labeled 
‘* Political Advertisement.’’ Any person violating any provision of this sec- 
tion shall be deemed guilty of a misdemeanor. [1911, ch. 210.] 

§ 939. Electioneering on election day. It shall be unlawful for any person 
at any place on the day of any election to ask, solicit or nm any manner try 
to induce or persuade any voter on such election day to vote or refrain from 
voting for any candidate, or the candidates or ticket of any political party or 
organization, or any measure submitted to the people, and upon conviction 
thereof, he shall be punished by a fine of not less than five dollars, nor more 
than one hundred dollars for the first offense, and for the second and each 
subsequent offense occurring on the same or different election days he shall 
be punished by a fine as aforesaid, or by imprisonment in the county jail not 
less than five nor more than thirty days, or both such fine and imprisonment. 
(1911, ch. 129, § 16.] 

§ 940. Failure to file statement. Name omitted from ballot. The name of a 
candidate chosen at a primary nominating election or otherwise, shall not be 
printed on the official ballot for the ensuing election unless there has been 
filed by or on behalf of said candidate the statements of accounts and the 
expenses relating to nominations required by this article, but delay in mak- 
ing such statement beyond the time prescribed shall not preclude its accept- 
ance or prevent the insertion of the name on the ballot, if there is a reasonable 
time therefor after the receipt of such statements. [191], ch. 129, § 17.] 

§ 941. Candidacy bona fide. It shall be unlawful for any person to accept, 
receive or refrain from becoming a candidate for nomination or election, or 
by himself or in combination with any other person or persons to become a 
candidate for the purpose of defeating the nomination or election of any 
ius and not with a bona fide intent to obtain the office. [1911, ch. 129, 

§ 942. Corrupt practice. Forfeiture of office or nomination. If upon the 
trial of any action or proceeding under the provisions of this article for the 
contesting of the right of any person declared to be nominated to any office 
or elected to any office, or to annul or set aside such election, or to remove any 
person from his office, it shall appear that such person was guilty of any 
corrupt practice, illegal act, or undue influence in or about such nomination 
or election, he shall be punished by being deprived of the nomination or 
office as the case may be, and the vacancy therein shall be filled in the manner 
provided by law. [1911, ch. 129, § 19.] 
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§ 943. Contest commencement. Any action to contest the right of any 
person declared elected to any office, or to annul and set aside such election, 
or to remove from or deprive any person of an office of which he is the in- 
ecumbent for any offense mentioned in this article must, unless a different 
time be stated, be commenced within forty (40) days after the return of the 
election at which such offense was committed, unless the ground of the action 
or the proceeding is for illegal payment of money or other valuable things sub- 
sequent to the filing of the statements prescribed by this article, in which case 
the action or the proceeding may be commenced within forty (40) days after 
ne aaa by the complainant of such illegal payment. (1911, ch. 129, 

20. 

§ 044. General penalty. Whoever violates any provision of this article, 
the punishment of which is not specifically provided by law, shall on con- 
viction thereof be punished by imprisonment in the county jail for not more 
than six months, or by a fine of not more than one thousand dollars or by 
both such fine and imprisonment. (1911, ch. 129, § 21.] 


ARTICLE 10.— GENERAL PROVISIONS: 


§ 945. Governs all but special elections. All elections for state, district, 
county, township, city and ward and other officers provided by law, shall 
hereafter be held and conducted in the manner prescribed in this chapter, 
oo as otherwise specially provided by law. [R. C. 1905, § 602; R. C. 1895, 

76. 
$ LsGiseniiits of constitutional or statutory provisions relating to general elections, 

to elections other than for the selection of officers. 14 L.R.A.(N.S.) 850. 


§ 946. General election, when held. On the first Tuesday after the first 
Monday in November of each even numbered year an election shall be held 
in the several election districts of the state which shall be known as the 
general election, and the several state, district and county officers, judges of 
the supreme and district courts, members of the legislative assembly and 
members of the congress of the United States, shall be elected at the general 
election next preceding the expiration of the term of each of such officers, 
respectively, except such officers as are required by law to be elected at 
special elections, and on a year when a president and a vice-president of the 
United States are to be chosen a number of electors of president and vice- 
president of the United States equal to the number of senators and repre- 
sentatives to which this state is entitled in the congress of the United States 
shall be elected at such election. [R. C. 1905, § 603; R. C. 1899, § 477.] 

§ 947. Highest number of votes elects. In all elections for the choice of 
any officer, unless it is otherwise expressly provided, the person receiving the 
highest number of votes for any office shall be deemed to have been elected 
to that office. [R. C. 1905, § 604; R. C. 1899, § 478.] 

§ 948. Who entitled to vote. Every male person of the age of twenty-one 
years or upwards, belonging to either of the following classes, who shall have 
resided in the state one year, and in the county six months, and in the precinct 
are days next preceding any election, shall be a qualified elector at such 
election : 

First. Citizens of the United States. 

Second. Civilized persons of Indian descent who shall have severed their 
tribal relations two years next preceding such election, provided he has com- 
plied with the provisions of any law which is now or may in the future be in 
force relating to the registration of voters, and all persons possessing the 
qualifications mentioned in this section, and who have resided in this state 
one year, shall be eligible to any office in this state, except as otherwise pro- 
vided in the constitution. [1911, ch. 1381; R. C. 1905, § 605; 1885, ch. 52, § 1; 


Const. § 121; R. C. 1895, § 479; 1903, ch. 89.] 
Rs cae amendment to constitution qualifying Indians and women, see Laws 1913, 
ch, 97. 
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Laws 1913, ch. 151, entitled “An act to amend and to re-enact section 605 of the Re- 
vised Code of North Dakota for 1905, and chapter 131 of the Session Laws of North 
Dakota for the year 1911, relating to who is entitled to vote, and providing for woman 
suffrage,” provides as follows: 

““§ 605. Who Entitled to Vote. Every person of the age of twenty-one years or 
upwards, belonging to either of the following classes, who shall have resided in the 
state one year and in the county six months, and in the precinct ninety days next pre- 
ceding any election, shall be a qualified elector at such election: 

“First: Citizens of the United States. ee 

“Second: Civilized persons of Indian descent who shall have severed their tribal re- 
lations two years next preceding such election, provided they have complied with the 
provisions of any law which is now or may in the future be im force relating to the 
registration of voters, and all persons possessing the qualifications mentioned in this 
section, and who have resided in this state one year, shall be eligible to any office in 
this state, except as otherwise provided in the constitution. 

“ This act shall not be in force until adopted by a majority of the electors of the state, 
voting at the general election to be held in the year 1914, and this act shall be submitted 
for adoptien to the electors at such general election in 1914.” 

i eee of naturalization from fact of voting. Kadlec v. Pavik, 9 N. D. 278, 83 

- Wz Sz 

How far right to vote is absolute. 25 L.R.A. 480. 

Nature of occupancy of premises as affecting elective franchise. 4 L.R.A.(N.S.) 698, 
704, 711. 

Does “ residence,” as a qualification of voters mean “domicil.” 19 L.R.A.(NS.) 759. 

Acquiring residence as a voter while attending school or public institution. 23 L.R.A, 
215; 40 L.R.A.(N.S.) 168. 

Payment of poll taxes as a qualification of electors. 29 L.R.A. 414. 

Tax or property qualification of voters. 25 L.R.A. 482. 

Disqualification of voters for crime. 25 L.R.A. 483. 

Effect on public election of wrongful disqualification of sufficient number of voters to 
have changed the result. 38 L.R.A.(N.S.) 1007. 

[§ 949. Qualifications of Indian voters. No Indian or person of Indian 
descent who has not received a final patent conveying the title in fee of lands 
allotted to him within the boundaries of this state, pursuant to an act of the 
congress of the United States, approved February eighth, 1887, and entitled 
‘An act to provide for the allotment of lands in severalty to Indians on 
the various reservations, and to extend the protection of the laws of the 
United States and the territories over the Indians, and for other purposes,’’ 
shall be deemed a qualified elector of the state of North Dakota, or be entitled 
to the rights and privileges of an elector therein unless he was born within 
the limits of the United States, and has voluntarily taken up his residence 
within this state separate and apart. from any tribe of Indians therein, and 
adopted the habits of civilized life, and 1s in no manner subject to the author- 
ity of any Indian chief or council or Indian agent of the United States.] 
[R. C. 1905, § 606; 1895, ch. 58, § 1; R. C. 1899, § 480.] 

Unconstitutional in so far as it restricts the right of suffrage. State ex rel. Thomp- 
ton v. Denoyer, et al, 6 N. D. 586, 75 N. W. 1014. 


ARTICLE 11.— ELECTION PRECINCTS. 


§ 950. Precincts, how formed. The board of county commissioners of each 
county in the state shall, at its first session after the taking effect of this 
section, divide its county into election precincts and establish the boundaries 
of the same, if it has not heretofore done so, and the said board of county 
commissioners, whenever deemed necessary, shall subdivide any precinct 
containing two or more congressional townships; providing, that every pre- 
cinct so established shall comprise at least one congressional township. The 
entirety of civil townships, cities or villages as voting precincts shall be 
preserved when possible, except when such preservation would conflict with 
the provisions of this section. In such case the civil township, city or village, 
except as hereinafter provided, shall be divided into two or more precincts, 
but in no case shall a precinct be composed of parts of two civil townships, 
or part of a township and city or village, excepting as hereinafter provided. 
Such board of commissioners shall designate one voting place in each precinct. 
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No precinct shall contain more than three hundred electors. If at any elec- 
tion hereafter held, more than three hundred votes shall be cast at any 
voting place, it shall be the duty of the inspector in such precinct to report 
such fact to the board of county commissioners, which board shall, at its 
next regular meeting divide such precinct as nearly as possible, so that the 
new precincts formed therefrom shall each contain two hundred and fifty 
electors, as nearly as practicable; provided, that nothing in this section shall 
be construed as prohibiting townships adjoining or having within their 
boundaries an incorporated city, town or village, of less than fifteen hundred 
inhabitants, from holding their election and having their voting place within 
the corporate limits of such city, town or village; provided, further, that 
when the combined vote of any township and incorporated city, town or 
village, or the combined vote of any township and any portion of any incor- 
porated city, town or village, within its boundaries or within the town lines 
or section lines which form the boundaries thereof, does not exceed three 
hundred, such township and incorporated city, town or village, may have but 
one voting place. [R. C. 1905, § 607; 1891, ch. 66, § 7; 1897, ch. 44; R. C. 
1895, § 481; 1903, ch. 90.] 


Validity of apportionment of election districts. 15 L.R.A. 561. 


Interference with election districts by annexation of property to municipality. 27 
L.R.A. 744. | 


Effect of laches in questioning unconstitutional apportionment of election districts. 
10 L.R.A.(NS.) 1184. 


ARTICLE 12.— ELECTION OFFICERS AND THEIR DUTIES. 


§ 951. Inspectors and judges of elections. Qualifications of. Duties. The 
chairman of the board of supervisors in organized townships shall by virtue 
of his office be inspector of elections. In case the township contains more 
than three hundred voters, such chairman shall be inspector of elections in 
the precinct in which he resides, and shall appoint the inspector in all other 
precincts which are component parts of the township of which he is chairman. 
In case the township and any incorporated town or village within its limits 
contain less than three hundred voters and such township or incorporated 
town or village have but one voting place, the chairman of the township 
board of supervisors shall be inspector of elections. In all cities in which the 
aldermen are elected in different years, the senior alderman shall be inspector 
of elections for the precinct in which he resides; and in cities in which the 
aldermen are not so elected, the alderman who shall act as inspector of elec- 
tions shall be determined by lot in such manner as the city council shall 
prescribe. In case a ward in any city contains more than three hundred 
votes, the senior alderman or the alderman chosen by lot shall be inspector 
of elections for the precinct in which he resides, and shall appoint the in- 
spectors in all other precincts which are component parts of the ward of 
which he 1s alderman. In incorporated towns and villages the president of 
the town or village board of trustees shall act as inspector, and, if the town 
or village contains more than three hundred voters, he shall act as inspector 
of the precinct in which he resides, and appoint the inspectors in the other 
precincts. In case the alderman designated or selected to act as inspector 
in any ward is disqualified from acting, the other alderman of the ward shall 
act as inspector, and appoint other inspectors when necessary; and in case 
the president of the board of trustees of any town or village is disqualified, 
the remaining members of the board shall select one of their number to act 
as such inspector, and appoint other inspectors when necessary. The inspector 
shall, prior to the opening of the polls in his precinct, appoint as judges of 
election two qualified electors of such precinct who shall have been resident 
freeholders therein for at least ninety days next preceding such election, and 
who are members of different political parties and of the parties which cast the 
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highest number of votes at the preceding general election; provided, that if 
at least one week prior to such election the chairman of the county central 
committee of either of the two parties that cast the largest number of votes 
in the state at the last general election, shall nominate a member of such 
party as judge, having the qualifications above prescribed, presenting a 
certificate of such nomination signed by such chairman, he shall be appointed 
by the inspector, and such judges together with the inspector shall constitute 
the board of elections. No person shall be a member of the board of elections 
who has anything of value bet or wagered on the result of such election, 
or who is a candidate or is the father, father-in-law, son, son-in-law, brother 
or brother-in-law of any candidate at such election. If at any time before 
or during an election it shall be made to appear to any inspector, by the 
affidavit of two or more qualified electors of the precinct, that either of the 
judges is disqualified under the provisions of this section, he shall at once 
remove such Judge and fill the place with a qualified person of the same 
political party as the judge removed, and in case such person so disqualified 
shall have taken the oath of office as prescribed by law, the inspector shall 
place such oath and affidavit before the state’s attorney of the county; pro- 
vided, that in case such inspector is disqualified from acting, the other two 
members of the board of township supervisors and the clerk shall, at least ten 
days before the date of holding the election, hold a meeting for the purpose 
of filling such vacancy. Such vacancy shall be filled by appointing an in- 
spector who shall belong to the same political party as the disqualified in- 
spector, and the name of the inspector so appointed shall at once be reported 
_ to the county auditor by such clerk. [R. C. 1905, § 608; 1893, ch. 60, § 5; 
1897, ch. 78; R. C. 1895, § 483.] 

§ 952. Inspectors of election in unorganized townships, how appointed. In 
precincts consisting of unorganized townships the board of county com- 
missioners shall at the July session of such board next preceding an election 
appoint in each precinct, as inspector of such election, some qualified elector 
of such precinct. Such inspector shall before the time of opening the polls 
in his precinct appoint two judges of election as provided in the preceding 
section and such judges and inspector shall constitute the board of election 
for that precinct. If any member of the board of election shall fail to appear 
at the hour appointed for the opening of the polls the remainder of the 
board shall select a member of his political party to serve in his stead; pro- 
vided, that if the qualified electors of his party present at the polls shall 
nominate a qualified person for such vacancy, such nominee shall be ap- 
pointed. Jf none of the members of the election board shall appear at the 
hour appointed for opening the polls the qualified electors present shall 
elect a board viva voce as nearly as possible in conformity with the pro- 
visions hereof. [R. C. 1905, § 609; 1891, ch. 66, § 16b; R. C. 1895, § 484.] 

§ 953. Poll clerks. Such board of election shall appoint as poll clerks 
two qualified electors of the precinct, one from each of the two parties that 
cast the largest vote at the last state general election. [R. C. 1905, § 610; 
1891, ch. 66, § 16c; R. C. 1899, § 485.] 

§ 954. Oath of election officers. Previous to the votes being taken the 
inspectors, judges and clerks of election shall severally take and subscribe 
an oath in the following form: ‘‘ I, A. B., do solemnly swear (or affirm as 
the case may be), that I will perform the duties of inspector, judge or clerk 
(as the case may be) according to law and the best of my ability; and that 
I will studiously endeavor to prevent fraud, deceit and abuse in conducting 
the same.’’ Such oath may be taken before any officer authorized to admin- 
ister oaths, and in case no such officer is present at the opening of the polls 
the inspector or judges of election are authorized to administer such oath 
to each other and to the clerks of clection and the person administering 
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such oaths shall cause an entry thereof to be made and subscribed by him 
and prefixed to the poll book. [R. C. 1905, § 611; R. C. 1899, § 486.] 

§ 955. Poll list, clerk to keep. Each clerk of election shall keep a poll 
list which shall contain in numerical order the names of all the persons 
voting at such election. [R. C. 1905, § 612; R. C. 1899, § 487.] 

§ 956. Duty of inspector and judge to challenge. If any inspector or 
judge of election shall know or have reason to believe that any person 
offering to vote is not a qualified elector it shall be his duty to challenge 
the right of such person to vote. [R. C. 1905, § 613; R. C. 1895, § 488.] 

Duty of election officer to accept sworn vote. 36 L.R.A.(N.S.) 968. 


ARTICLE 13.— ELECTION SUPPLIEs. 


§ 957. Ballots to be printed and distributed at public expense. At all 
general or special elections for state, district, county, city, township, village 
or other public officers within this state, including elections in cities, towns 
and villages incorporated by special act, all ballots cast shall be printed and 
distributed at public expense, as hereinafter provided. The printing of 
ballots and cards of instruction for the electors in each county and the 
delivery of the same to the election officers as hereinafter provided shall be 
a county charge and for municipalities a municipal charge, the payment of 
which shall be provided for in the same manner as other county and municipal 
expenses; provided, that the provisions of this chapter shall not apply to 
elections for civil township or school district officers, nor to elections in 
incorporated cities and villages having less than three hundred legal voters 
as evidenced by the vote cast therein at the last preceding city or village 
election. [R. C. 1905, § 614; 1891, ch. 66, § 1; 1893, ch. 60, § 1; R. C. 1895, 

489. 
$ ae provisiun is mandatory to extent that ballot must be provided substantially 

meeting statutory requirements permitting elector to vote for place thereon by making 
cross after it. Miller v. Norton, 22 N. D. 196, 132 N. W. 1080. 

§ 958. Elector may write name of candidate on ticket, when. Except as 
otherwise provided in this chapter it shall be the duty of the auditor of each 
county to provide printed ballots for every election for public officers in 
which the electors or any of the electors within the county participate and 
he shall cause to be printed on the ballots the name of each candidate whose 
name has been certified to or filed with him in the manner provided for in 
this chapter. Ballots other than those printed by the respective county 
auditors shall not be cast or counted in any election. Nothing in this chapter 
shall prevent any voter from writing or pasting on his ballot the name of any 
person for whom he desires to vote and such vote shall be counted the same 
as if printed on the ballot and marked by the voter. [R. C. 1905, § 615; 1891, 
ch. 66, § 15; R. C. 1899, § 490.] 

Official ballot is not invalidated by addition of printed stickers. Roberts v. Bope, 14 
N. D. 311, 103 N. W. 935. 

Supreme court may, by mandamus, direct county auditor which of two sets of nomi- 
nees to put on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, 
100 N. W. 923. 

§ 959. Ballots. How prepared. All ballots prepared under the provisions 
of this chapter shall be white and of uniform quality of paper printed in 
black ink, and of sufficient width to contain all of the tickets to be voted 
for, under the appropriate party designation for each and of sufficient length 
to contain all the names of the candidates to be voted for at said election. 
On the left hand of said ticket shall be a column designating the office to be 
voted for, and on the same line in the column under the appropriate party 
designation of each, all the names of the candidates duly nominated for that 
office shall be printed. Where there is more than one person to be elected to 
an office, there shall be printed in plain type immediately under the designa- 
tion of the office to be voted for, the following words, ‘‘ Vote for (number) 
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names only; Mark X after name to be voted for and cross out names not 
desired. The names of the greatest number of candidates for such an office 
uppearing in either of the two left hand columns, or if said two left hand 
columns have an equal number of names, then the first left hand column, 
and every second column to the right thereof on said ballot shall be alter- 
nated in the printing of said official ballot for each precinct by changing the 
position of the names in each office division as many times as there are 
candidates for such office.’’ There shall be a space between the party desig- 
nation at the top of each column and the names at the head of the ticket of 
five-eighths of an inch, in the center of which there shall be a square formed 
of black lines, in which the voter by his mark may declare that he voted for 
all names printed in that column, except such as are erased, or pasted or 
written over, or where the voter places a cross (X) or mark following the 
name of a candidate in another column, such name shall be counted in lieu 
of the name for the same office in the column voted for at the head of the 
ticket; provided, further, that where there are groups of names for a like 
position and a cross (X) is placed at the head of a party designation, and 
the voter places a cross or mark, following the name of one or more candi- 
dates in a group, in another column and fails or neglects to strike out the 
same number of names in the column originally voted for, the intention of the 
voter shall be construed to having voted for the name or names in the group 
so marked and the name or names in the same line on the opposite group 
shall not be counted. There shall also be left under the name of each candi- 
date sufficient space to write, or paste a name therein, in lieu of the one 
printed on the ticket, and on the same line with the name of each candidate, 
and at the end of his name there shall be a space enclosed in a square of 
black lines, in which the voter may designate by a cross or other mark, his 
choice for each candidate opposite the name of such candidate. The fact that 
a name has been written or pasted opposite the office to be voted for shall 
be deemed sufficient evidence that the person depositing such ballot intended 
to vote for the person whose name he has written or pasted thereon, and not 
for the person whose name was originally printed on the ballot whether he 
shall make a mark or cross opposite such written or pasted name or not. The 
names of candidates under headings designating each official position shall 
be alternated on the official ballot in the printing in the manner as provided 
by the primary election law. 

(Persons nominated by paper or by petition shall be placed in one or more 
columns under the designation of ‘‘ Individual Nominations,’’ on the same 
line with the offices for which they are nominated.) 

Constitutional amendments duly certified to the auditor by the secretary 
of state or any questionato be voted for aside from the election of public 
officers, shall be printed on a separate ballot and shall be deposited in a box 
separate from that provided to receive the ballots for public officers. The 
ballots must embrace the constitutional amendments in full, and there shall 
be printed at the bottom of the amendments the word ‘“‘ yes’’ and under- 
neath the same word ‘‘ no,’’ and opposite each a square formed of black 
lines, and the elector shall designate by a cross or other mark within the 
square|\how he desires his vote recorded. If the question be other than a 
constitutional amendment, it shall be stated fully and fairly on such ballot, 
and the words ‘‘ yes’’ and ‘‘ no,’’ shall be printed on the ballot at the close 
of the statement of the question in separate lines with a square formed of 
black lines after each in which/the voter may indicate by cross or other mark 
how he desires to vote on the question. Where two or more amendments 
or questions are to be voted on they shall be printed on the same ballot. 
[1911, ch. 180; R. C. 1905, § 616; 1891, ch. 66, § 17; 1893, ch. 60, § 6; BR. C. 
1899, § 491; 1905, ch. 109.] 


Note:— Provisions of paragraph inclosed in parenthesis in this section apply only to 
those cities not coming under the provisions of article 1 of chapter 11 of this code. 
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Duty of secretary of state to certify proposition for new constitutional convention to 
county auditors, when. State ex rel. Wineman v. Dahl, 6 N. D. 81, 68 N. W. 418. 

A reasonable regulation of the manner of exercising the right of suffrage is valid 
and constitutional. State v. Porter, 13 N. D. 406, 100 N. W. 1080. 

Supreme court may, by mandamus, direct county auditor which of two sets of nomi- 
ore put on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, 100 

e e 923. 

An elector must mark his ballot substantially as required by law. Vallier v. Brakke, 
78. D. 343, 64 N. W. 180; Church v. Walker, 10 S. D. 90, 72 N. W. 101. 

Cross at the head of party ticket, but not within circle, is a nullity. Cross at the 
right of the candidate’s name of no effect. Straight diagonal line at the left of candi- 
date’s name should be disregarded. Informality in making cross should be disregarded, 
when intention is clearly apparent. Vallier v. brake, 76. D. 343, 64 N. W. 180. 

Circles at the head of two different tickets makes the ballot void. Moody v. Davis, 
13 8. D. 86, 82 N. W. 410; McKittrick v. Pardee, 8 S. D. 39, 65 N. W. 23; Vallier v, 
Brakke, 7 8. D. 343, 64 N. W. 180. . 

Cross stamped within circle at head of party ticket not nullified by another cross 
made inadvertently just outside of circle. McMahon v. Polk, 10 S. D. 296, 73 N. W. 77, 
47 L.R.A. 830. 

Marking within square mandatory. Howser v. Pepper, 8 N. D. 484, 79 N. W. 1018; 
Perry v. Hackney, 11 N. D. 148, 90 N. W. 483. 

Official ballot is not invalidated by addition of printed stickers. Roberts v. Bope, 14 
N. D. 311, 103 N. W. 935. 

As to necessity for majority vote on question of increased jurisdiction of county court. 
State ex rel. Davis v. Fabrick, 18 N. D. 402, 121 N. W. 65. 

Irregularities in marking ballots. 16 L.R.A. 754. 

Validity and construction of law as to marking ballots., 47 L.R.A. 806. 

Official marks on ballots. 47 L.R.A. 808. 

Name not on official ballot, right of electors to vote for. 91 Am. St. Rep. 682. 


§ 960. Printing of constitutional amendments. Whenever required by law 
that ballots shall have printed thereon the full text of any proposed amend- 
ment to the constitution, each ballot on which is printed such a proposed 
amendment shall have the particular new word, words, phrase or phrases 
comprising such amendment emphasized as follows: 

(a) In case the proposed amendment consists of the addition of new words 
or phrases the heading shall read: 

To amend section ...... of article ...... of the constitution, by adding 
the words (here insert the words added) so as to read as follows: (followed 
by the article as amended). 

(b) In case the proposed amendment consists of the omission of certain 
words or phrases, the heading shall read: 

To amend section ...... of article ..... . of the constitution, by omitting 
the words (here insert the words omitted) so as to read as follows: (followed 
by the article as amended). 

(c) In case the proposed amendment causes a rearrangement and reconstruc- 
tion of the. particular article to be amended, then the heading shall state 
briefly the object of such amendment. ([1913, ch. 221, § 1.] 

§ 961. Advertisement of proposed constitutional amendment. Any adver- 
tisement relating to the proposed amendment to the constitution which is 
published in any newspuper or pamphlet under the authority of the secretary 
of state shall also have the particular words or phrases forming the amend- 
ment printed in different type and in the same manner as provided in section 
960. (1913, ch. 221, § 2.] 

§ 962. Candidate’s name in one column only. When the same candidate 
has been nominated for the same office by more than one assembly, convention 
or body of electors qualified to make nominations for public office, such can- 
didate shall file with the proper officer designated in section 971, on or before 
the day fixed by law for the filing of certificates of nomination for such office, 
a statement in writing signed by himself designating one of the columns 
upon such ballot allotted to one of the parties, assemblies, conventions or. 
bodies of electors by whom said candidate has been nominated, as to the 
column upon such ballot in which such candidate desires his name to appear 
upon such ballot, and such candidate’s name shall be printed upon such 
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ballot in such column, but in no other. But if such candidate shall refuse 
or negiect to give notice to the proper officer, as above provided, specifying 
in which column he wishes his name printed on the ballot, then in such ease 
the said officer shall cause his name to be printed in the column of the party 
or political organization from which he received first notice of such person’s 
nomination. [R. C. 1905, § 617; 1891, ch. 66, § 17; 1893, ch. 60, § 6; 1897, 
ch. 76; R. C. 1899, § 491.] 


Not unconstitutional as interference with right of suffrage. State ex rel. Fiak v. Por- 
ter, 13 N. D. 406, 67 L.R.A. 473, 100 N. W. 1080, 3 A. & E. Ann. Cas. 794. 
Constitutionality of legislation affecting party representation on official ballot. 35 
L.R.A.( NS.) 353. 
<cee of legislation restricting candidate to one place on ballot. 37 L.R.A. 
No.) 825. 

§ 963. Arrangement of names. The candidates of the party casting the 
highest number of votes in the combined congressional districts of the state 
for members of congress at the last preceding general election shall be 
arranged in the first or left-hand column of such ballot; of the party casting 
the next highest number of votes, in the second column; of the party casting 
the next highest number of votes, in the third column; and of any other party 
as the secretary of state may direct for state officers, or the county auditor 
for county officers, the municipal or city auditor, or, in municipalities or 
cities not having a municipal or city auditor, the municipal or city clerk, for 
municipal or city officers; or the president of the board of trustees of incor- 
porated villages for village officers, in presidential years. The names of 
electors of president and vice-president of the United States presented in one 
certificate of nomination shall be arranged in a group inclosed in brackets, 
to the right and opposite the center of which shall be printed in bold type 
the surname of the presidential candidate represented. To the right and in 
a line with such surname, near the margin, shall be placed a single square, 
and a mark within such square shall be designated a vote for all the electors, 
and such group shall be placed at the head of the column under the party 
designated or represented in such certificate. The auditor shall prepare the 
necessary ballots whenever any question is required by law to be submitted 
to a vote of the electors of any subdivision and not the state generally. The 
municipal or city auditor, or clerk, as the case may be, shall prepare and direct 
the printing and distributing of all ballots for municipal or city elections 
and for all questions that may be submitted to a vote of the electors of such 
municipality, except as provided in section 957. [1913, ch. 152; R. C. 1905, 
§ 618; 1891, ch. 66, § 17; 1893, ch. 60, § 6; 1897, ch. 76; R. C. 1899, § 491.] 

It is the duty of city auditor to furnish ballots for election of city commissioners 
under chapter 45 of Laws of 1907. State ex rel. Shaw v. Thompson, 21 N. D. 426, 131 
N. W. 231. 

An elector must mark his ballot substantially as required by law. Vallier v. Brakke, 
7S. D. 343, 64 N. W. 180. 

Circles at head of two different tickets makes the ballot void. Moody v. Davis, 13 S. 
D. 86, 83 N. W. 410; McKittrick v. Pardee, 8 S. D. 39, 65 N. W. 23; Vallier v. Brakke, 
6S. D. 343, 64 N. W. 180. 

Cross stamped within circle at head of party ticket, not wullified by another cross 
made inadvertently just outside of circle. A{cMahon v. Polk, 10 S. D. 296, 73 N. W. 
77, 47 L.R.A. $30, 

Marks outside square are not to be counted. Howser v. Pepper, 8 N. D. 484, 79 N. 
W. 1018. 

Official ballot is not invalidated by addition of printed stickers. Roberts v. Bope, 14 
N. D. 311, 103 N. W. 935. 

On mandamus by supreme court to direct county auditor which of two sets of nomi- 
nees to put on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, 100 
N. W. 923. 

Does marking some but not all of the candidates on a party ticket defeat the effect 
of marking under the party emblem as a vote for the omitted candidates, where no votes 
were cast for their opponents. 23 L.R.A.(NS.} -€61. 


§ 964. County auditor to prepare ballots. Number. Poll books. The 
county auditor of each county shall provide for each election precinct in his 
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county two ballots for each vote cast in such precinct at the last general 
election. Such ballots shall be distributed in packages or blocks containing 
no more than one hundred and fifty ballots each. The county auditor may 
provide for any such precincts such additional ballots as he may deem neces- 
sary. Each county auditor shall, at least five days before any election, have 
the ballots printed and the same may be inspected in the office of such auditor 
by any person. Such auditor shall also, at least five days before any election, 
send to the inspector in each precinct five copies of such ballot printed upon 
tinted paper, and such inspector shall post the same in five public places in 
his precinct, one of such copies to be posted at the polling place. therein, for 
which services such inspector shall receive two dollars. The auditor shall at 
the time of distributing such copies cause to be delivered to the several 
Inspectors the necessary number of blank forms of poll books and also blanks 
for the election returns with the proper captions, forms of oath and forms of 
certificates and tally sheets necessary to carry out the provisions of this 


chapter. [R. C. 1905, § 619; 1891, ch. 66, § 18; 1893, ch. 60, § 7; 1895, § 492.] 
jon ae Rage deel of official returns. State ex rel. Sunderall v. McKenzie, 10 N. D. 


Mandamus will lie to compel auditor to print and distribute ballots. State ex rel. 
Mitchell v. Larson, 13 N. D. 420, 101 N. W. 315. 


§ 965. Ballots, how delivered. Official stamps. Each county auditor shall 
deliver or cause to be delivered by mail or other reliable method, to the 
inspector of election in each precinct in his county, the official ballot prepared 
by him, together with suitable manilla wrappers as hereinafter provided, at 
least twenty-four hours before the hour of opening of polls on election day. 
Such ballots and manilla wrappers shall be delivered in sealed packages 
marked on the outside plainly designating the number of ballots inclosed and 
the precinct for which they are intended. He shall also deliver or cause to 
be delivered to such inspector, or if that is impracticable, to one of the judges 
of election of such precinct, a stamp with an ink-pad for the purpose of 
stamping each ballot with the words “‘ official ballot ’? and name or number 
of the precinct, the name of the county and the date of the election, and also a 
metal stamp with the name of the county inscribed thereon for the purpose of 
stamping the wrapper containing the ballots as provided in section 1008. 


(1913, ch. 154, § 1; R. C. 1905, § 620; 1891, ch. 66, § 20; R. C. 1895, § 493.] 
Validity of statute as to marking official ballot. 47 L.R.A. 806. 


§ 966. Instructions to be printed. Each county auditor shall cause to be 
printed on cards in large type full instructions to electors as to the manner 
of obtaining and preparing ballots and also containing a copy of sections 1041, 
1042, 9279 and 9280. He shall furnish ten such cards to the judges of election 
in each election precinct and the judges of election shall at the opening of 
the polls post at least one of such cards in each booth or compartment pro- 
vided for the preparation of ballots and at least three of such cards in and 
about the polling place. There shall also be posted in each booth or compart- 
ment one of the official ballots without the official stamp hereinbefore pro- 
vided for, and not less than three of such ballots shall be posted in other places 
in and about the polling place upon the morning of election. [R. C. 1905, 
§ 621; 1891, ch. 66, § 29; R. C. 1899, § 494.] 


Instructions to voters should be sufficiently explicit so as to fully inform electors of 
proper method of preparing their ballots. State ex rel. Shaw v. Harmon, 23 N. D. 513, 
137 N. W. 427%. 


§ 967. Poll books, contents of and how delivered. It shall be the duty of 
the county auditor to provide uniform poll books for the use of his county, 
each poll book to contain a copy of the law prescribing the qualifications of 
electors and so much of this chapter as relates to the duties of inspectors, 
judges, and clerks of election, and the penalties imposed for offenses; such 
poll book shall also contain blanks for all entries required to be made therein; 
he shall also deliver to the sheriff two copies of said poll books for each election 
precinct in the county, and the sheriff shall deliver the same to each inspector 
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of election, and such inspector of election shall deliver or cause the same to 
be delivered to the clerks of election in his precinct on the day of election. 
[R. C. 1905, § 622; R. C. 1895, § 495.] 

§ 968. Ballot boxes to be provided by board of county commissioners. The 
board of county commissioners shall at the expense of the county provide 
suitable ballot boxes for each election precinct in its county, and a separate 
ballot box in which the ballots of women entitled to vote under this chapter 
shall be deposited. [R. C. 1905, § 623; R. C. 1895, § 496.] 

§ 969. Blanks to be transmitted by secretary of state. The secretary of 
state shall at least thirty days before each general election transmit to each 
county auditor blank forms and envelopes for all returns of votes required to 
be made to his office, with such printed directions on the envelope as he deems 
necessary for the guidance of such officers in making returns according to 
law; and the expenses of furnishing such blanks and envelopes shall be paid 
for by the state. [R. C. 1905, § 624; R. C. 1899, § 497.] 

§ 970. State nominations certified how. All nominations made by state 
conventions shall be certified as follows: The certificate of nomination, which 
shall be in writing, shall contain the name of each person nominated, his post 
office address and the office for which he is named and shall designate in not 
more than five words the party or principle which such convention represents, 
and it shall be signed and verified by the presiding officer and secretary of such 
convention who shall add to their signatures their post office address. Such 
certificate made out as herein required shall be delivered by the secretary 
or president of such convention by registered letter or in person, without 
charge, to the secretary of state. [R.C. 1905, § 625; 1891, ch. 66, § 3; R. C. 
1895, § 499; 1905, ch. 109.] 


This section is deemed to be annulled by force of the provisions in section 852, et seq. 

Certificate of nomination must designate the office. Anderson v. Falley, 9 N. D. 464, 
83 N. W. 913. 

Verification of certificate of nomination is not required. State ex rel. Cooper v. Blais- 
dell, 17 N. D. 575, 118 N. W. 225. 


§ 971. Certificates of nomination, where filed. Certificates of nomination 
for candidates for offices to be filled by the electors of the entire state or of any 
division or district greater than a county and for legislative offices shall be 
filed with the secretary of state. [R. C. 1905, § 626; 1891, ch. 66, § 4; 1893, 
ch. 60, § 4: R. C. 1899, § 500; 1905, ch. 109.] 


Supreme court has jurisdiction to issue mandamus to compel county auditor to receive 
and file certificates of nomination for county officers. State v. Lavik, 9 N. D. 461, 83 
N. W. 914. 

Secretary of state must certify to the proper county officer the names of all persons 
whose nominations for office have been filed with him. State v. Falley, 9 N. D. 450, 83 
N. W. 860. 

No substitution of names when certificate of original nomination not filed in the office 
of the secretary of state. Lucas v. Ringsrud, 3 S. D. 355, 53 N. W. 426. 


§ 972. Certificate to contain but one name. No certificate of nomination 
shall contain the name of more than one candidate for each office to be filled. 
No person shall participate directly or indirectly in the nomination at caucus, 
in convention or by petition of more than one person for each office to be 
filled, and no person shall accept a nomination for more than one office. No 
political party shall be entitled to have placed upon the official ballot more 
than one set or list of nominees for any state, county, city or other municipal 
office to be voted for in said state, county, city or municipality; and in case 
two or more organizations claiming or purporting to represent the same 
political party, shall file certificates of nomination under the same party desig- 
nation, or such certificates indicate that the nominations therein mentioned 
were made by any person or any organization representing the same political 
party, the secretary of state, in cases where such certificates are filed in his 
office, shall within the time prescribed by law for certifying state nominations 
to the county auditor, determine from the best available sources of informa- 
tion which organization filing such certificates has been longest in existence 
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as a political organization representing such party; and only the nominees 
named by such organization, longest in existence, shall be certified to the 
county auditor, and such nominations only shall be printed on the official 
ballot. [And in case two or more organizations claiming or purporting to 
represent the same political party shall file certificates of nomination with the 
county auditor, city auditor, or clerk of any municipality, or such certificates 
indicate that the nominations therein mentioned were made by persons or 
organizations representing the same political party, the county auditor shall 
determine from the best available sources of information which organization, 
filing such certificates, has been longest in existence as a political organiza- 


tion representing such party; and only the nominations made by such organ- - 


ization longest in existence shall be printed on the official ballot; provided, 
however, that the decision of the officer determining which organization has 
been the longest in existence in representing such party, shall be subject to 
review by the court in a proper action instituted for such purpose; and pro- 
vided, further, that this section shall not be construed to prohibit any new 
organization from nominating any person or persons for an office and having 
such nomination placed on the official ballot, but such organization shall not 
adopt the name or designation of the political party represented by the older 
organization, if still in existence, and the certificate of nomination filed by it 
shall, by clear and distinct language, indicate and show that the organization 
filing it represents a separate and distinct political party.] [R. C. 1905, 


§ 627 ; 1891, ch. 66, § 6; R. C. 1895, § 502; 1901, ch. 48.] 
This section was for the most part impliedly amended or repealed by chapter 109, 
Laws 1905-—R. C. 1905, sections 501-597 — the latter being in turn largely superseded 
by sections 859-898 herein. 
Inapplicable to case where both conventions claim under same party call. State ex 
rel. Buttz v. Lindahl, 11 N. D. 320, 91 N. W. 950. 


§ 973. Certificate of nomination. When to be filed. Certificates of nomina- 
tion to be filed with the secretary. of state shall be filed not less than thirty 
days before the days fixed by law for election of persons in nomination. Such 
certificates of nomination may be sent by registered letter deposited in the 
post office on or before the last day, and the receipt therefor filed with the 
county auditor (certificates of nomination herejn directed to be filed with 
the auditor shall be filed not less than twenty-five days before the election, 
but the provisions of this section shall not apply to nominations for special 
elections to fill vacancies caused by death, resignations or otherwise). The 
secretary of state and the several county auditors shall cause to be preserved 
in their respective offices for six months all certificates of nomination filed 
therein under the provisions of this article. All such certificates shall be 
open to public inspection under proper regulations to be made by such 
officers. [1913, ch. 156, § 1; R. C. 1905, § 628; 1891, ch. 66, § 8; R. C. 1895, 


§ san 
andatory as to time. Effect when last day falls on Sunday. State ex rel. Ander- 
son v. Fallev, 9 N. D. 464, 83 N. W. 913. 


§ 974. Secretary of state to certify nominations for state office. Not less 
than thirty days nor more than thirty-five days before an election to fill any 
state or district office, the secretary of state shall certify to each county 
- auditor within which any of the electors may by law vote for candidates 
for such office, the name and post office address of each person nominated for 
such office as specified in the certificates of nomination filed with him. (1913, 


ch. 156, § 2; R. C. 1905, § 629; 1891, ch. 66, § 9; 1895, § 504.] 
See section 877. 


§ 975. Nominations to be published, when. At least ten days before an 
election to fill any public office under the provisions of this chapter the county 
auditor of each county shall cause to be published in one or more newspapers 
within the county the nominations certified to him under the provisions of 
this chapter. The auditor shall make such publications daily until the election, 
in counties where daily newspapers are published; but if there is no daily 
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newspaper published within the county two publications in each newspaper 
will be sufficient; and if there is no newspaper published in any county, 
written or printed notices shall be posted in at least three public places in each 
precinct. [R. C. 1905, § 630; 1891, ch. 66, § 10; R. C. 1895, § 505.) 


Four weeks’ publication of notice of submission of county division proposition is not 
necessary. State ex rel. Miller v. Miller, 21 N. D. 324, 131 N. W. 282. 

§ 976. In case nominee declines, certificate void. Whenever any person 
nominated for public office as in this chapter provided, shall, at least thirty 
days before election, in writing notify the officer with whom the certificate 
nominating him is filed that he declines such nomination, such nomination 
shall be void. [1913, ch. 156, § 3; R. C. 1905, § 631; 1891, ch. 66, § 11; R. C. 
1899, AS 506. } 

ee sections 861, 879. 

§ 977. Vacancies on ticket, how filled. Should any person so nominated 
die before the printing of the tickets or decline the nomination as in this chap- 
ter provided or should a vacancy occur upon the ticket for any other cause the 
vacancy thus occasioned may be filled in the manner required for original 
nominations. If the original nomination was made by a party convention 
which had delegated to a committee the power to fill vacancies, the committee 
of the political party in whose ticket such vacancy occurs may fill the same. 
The chairman and secretary of such committee shall thereupon make and file 
with the proper officer a certificate setting forth the cause of the vacancy, the 
name of the person nominated, the name of the office for which he was 
nominated, the name of the person for whom the new nominee is to be sub- 
stituted, the fact that the committee was authorized to fill vacancies and 
such further information as is required to be given in an original certificate 
of nomination. When such certificate shall be filed with the secretary of state 
he shall, in certifying the nomination to the various auditors, insert the name 
of the person who has thus been nominated to fill a vacancy in place of that of 
the original nominee. And if he has already forwarded his certificate he shall 
forthwith certify to the auditor of the proper county the name and post office 
address of the person so nominated to fill a vacancy, the office he is nominated 
for, the party or political principle he represents and the name of the person 
for whom such nominee is substituted. A failure to publish the name of a 
person so substituted shall not invalidate the election. [R. C. 1905, § 632; 
1891, ch. 66, § 12; R. C. 1895, § 507.] 


But see now the provisions in sections 852 et seq., 861, 879. 
aoe nla aaa of names when certificate not filed. Lucas v. Ringsrud, 3 8. D. 355, 
When does vacancy in party ticket occur within statute authorizing filling of vacan- 
cies. 41 L.R.A.(N.S.) 1088. 

§ 978. Vacancy occurring after tickets are printed. When any vacancy 
occurs before election day and after the printing of the tickets and any 
person is nominated according to the provisions of this chapter to fill such 
vacancy the officer whose duty it is to have the tickets printed and distributed 
shall thereupon have printed on a requisite number of stickers the name of 
such substituted candidate and no other name, and shall mail them by 
registered letter or send by other reliable method to the judges of election in 
the various precincts affected by such vacancy, and the judges of election 
whose duty it is to distribute the tickets shall affix such stickers in the proper 

lace on each ticket before it is given out to the electors. [R. C. 1905, § 633; 
891, ch. 66, § 18; R. C. 1899, § 509.] 

§ 979. Constitutional amendments to be advertised. Whenever a proposed 
constitutional amendment or other question is to be submitted to the people 
of the state for popular vote the secretary of state shall, not less than thirty 
days before election, certify the same to the auditor of each county in the state 
and the auditor of each county shall include the same in the publication 
provided for in section 975. Questions to be submitted to the people of the 
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county shall be advertised as provided for nominees for office in such section. 
[R. C. 1905, § 634; 1891, ch. 66, § 14; R. C. 1899, § 509.] 


Courts will not enjoin submiesion of constitutional amendment. State v. Thorson, 9 
8. D. 149, 68 N. W. 202, 33 L.R.A. 582. 

Four weeks’ publication of notice of submission of county aber ag a aca is not 
necessary. State ex rel. Miller v. Miller, 21 N. D. 324, 131 N. W. 


§ 980. Publication of names. Error, how corrected. Whenever it shall 
appear by affidavit that an error or omission has occurred in the publication 
of the names of the persons nominated or in the printing of the ballots the 
judge of the district court may upon application of an elector make an order 
requiring the auditor to show cause why such error should not be corrected 
and upon the hearing thereof he may make such order as the facts warrant. 
[R. C. 1905, § 635; 1891, ch. 66, § 19; R. C. 1895, § 510. 


Supreme court. may, by mandamus, direct county auditor Hic, of two sets of nomi- 
ee to ye on ballot. State ex rel. Howells v. Metcalf, 18 S. D. 393, 67 L.R.A. 331, 100 


ARTICLE 14.— NoTviIcEe oF ELECTION. 


§ 981. Notice of election, how given. The secretary of state shall, between 
the first days of July and September in such year, direct and cause to be 
delivered to the county auditor of each county a notice specifying all the state 
officers whose term of office will expire between the first Monday in December 
and the first Monday in January next succeeding and specifying also the 
several officers to be chosen in such county at the next general election. The 
auditor to whom such notice is delivered shall cause notice of the same to 
ee as es in the next section. [R. C. 1905, § 636; 1892, Sp.; R. C. 

, § 511. 

§ 982. Notice of election to be published. Form. Posted, when. The 
county auditors of the several counties shall cause notice of any election to 
be published in each of the newspapers designated by the board of county com- 
missioners for the publication of their official proceedings at least once in each 
week for four consecutive weeks next preceding such election. Such notice 
shall be as nearly as circumstances will admit, as follows: 

Notice is hereby given that on Tuesday, the........ day of........ next, 
Bt dows in the township or precinct of........ , in the county of........ , an 
election will be held for state, district or county officers (naming the offices 
to be filled as the case may be), which election will be opened at eight o’clock 
in the morning and will continue open until five o’clock in the afternoon of 
that day. Dated this........ day of........ A. D.19.. 

(Signed) A.B. , County Auditor. 

In case there shall be no newspaper published in the county in which such 
election is to be held, the county auditor shall deliver three copies of such 
notice for each precinct to the sheriff, coroner or other person designated by 
the board of county commissioners and such sheriff, coroner or other person 
shall post in three of the most public places in each precinct the notice pertain- 
ing to such precinct, at least twenty days previous to the time of holding 
any general election and at least eight days previous to the time of holding 
any special election, and in cases where townships are not set off by law as 
election districts, such notices shall be posted as follows: One at the house 
where the election is authorized to be held and two at two of the most public 
places in that vicinity. The officer or person shall thereafter file with the 
county auditor an affidavit of such posting which shall be prima facie evidence 
of the facts therein stated. [R. C. 1905, § 637; 1887, ch. 51, § 5; R. C. 1899, 


§ 512] 
‘otice of special election posted in one precinct of a county only is fatally defective. 
Territory v. Steele, 4 Dak. 78, 23 N. W. 91. 
Necessity for notice or proclamation. 120 Am. St. Rep. 794. 
First and last daye in computing time of elections. 49 L.R.A. 244; 15 L.R.A.(NS.) 
691. 
Irregularities in calling and conducting election. 83 Am. Dec. 749. 
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ARTICLE 15.— ConpbucT oF ELECTIONS. 


§ 983. When polls are to be opened and closed. At all elections held under 
the provisions of this chapter the polls shall be open at eight o’clock a. m., 
and closed at five o’clock p.m. Twenty minutes prior to five o’clock p. m. 
the inspector shall proclaim to the electors outside the number of minutes 
before the polls will be closed and that such closing will be precisely at five 
o’clock p. m.; provided, however, that whenever it is made to appear to the 
satisfaction of the board of county commissioners that the conduct of any 
primary or general election may be facilitated or that the convenience of the 
people of any one or more precincts may be better subserved by the opening 
of the polls in said precinct or precincts at an earlier hour, not earlier than 
six a. m., or the keeping of the polls in such precinct or precincts open until 
a later hour, not later than eight p. m., the board shall, at the same meeting 
at which election precincts are designated and election officers named, by 
resolution designate the hours at which the polls in such precinct or precincts 
shall open and close, and that such resolution be published as a part of 
the notice of election. [1907, ch. 110; R. C. 1905, § 638; 1891, ch. 66, § 40; 
R. C. 1899, § 513.] 

§ 984. Examination of ballots and box at opening of polls. On the opening 
of the polls the inspector in each precinct shall produce the sealed package 
of official ballots and publicly open the same and deliver one block of ballots 
to the ballot clerk, retaining the other blocks if any until they are needed for 
voting. Before declaring the polls open such inspector shall see that the ballot 
box is empty and allow the judges to satisfy themselves thereof after which 
. EL ie shall be locked. [R. C. 1905, § 639; 1891, ch. 66, § 21; R. C. 1899, 

514. 

§ 985. Official ballot, how given to elector. The inspector or one of the 
judges of election shall deliver ballots to the qualified electors. Before deliver- 
ing any ballot to an elector the inspector or judge shall print on the back 
and near the top of the ballot with a stamp provided for that purpose, the 
designation ‘‘ official ballot ’’ and the other words provided for in section 965 
and also write his initials thereon. Each qualified elector shall be entitled to 
receive from the judges one ballot. [R. C. 1905, § 640; 1891, ch. 66, §.23; 


R. C. 1899, § 515.] 
Ballot provision is mandatory to extent that ballot must be provided substantially 
meeting statutory requirements permitting elector to vote for place thereon by making 
cross after it. Miller v. Norton, 22 N. D. 196, 132 N. W. 1080. 
Effect of officers numbering or otherwise supplying means of identifying ballots. 32 
L.R.A.(NS.) 730. 
Failure to indorse ballot. 47 L.R.A. 808. 


§ 986. Only one person in booth. Not more than one person shall be per- 
mitted to occupy any one booth or compartment at one time and no person 
shall remain in or occupy a booth or compartment longer than may be neces- 
sary to prepare his ballot and in no event longer than five minutes when the 
other booths or compartments are occupied. [R. C. 1905, § 641; 1891, ch. 66, 
§ 25; R. C. 1899, § 517.] . 

§ 987. In case elector spoils ballot. No person shall take or remove any 
ballot from the polling place before the close of the polls. If any voter spoils 
a ballot he may successively obtain others, one at a time, not exceeding three 
in all, upon returning each spoiled ballot. The ballots thus returned shall be 
immediately cancelled and together with those not distributed to the voters 
shall be preserved and secured in sealed packages and returned to the county 
auditor from whom received. [R. C. 1905, § 642; 1891, ch. 66, § 26; R. C. 
1899, § 518.] 

§ 988. In case of disability of elector. Any voter, who declares to the 
judges of election or when it appears to the judges of election that he cannot 
read or that by blindness or other physical disability he is unable to mark his 
ballot, shall, upon request, receive the assistance of two of the election officers 
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in the marking thereof who shall be chosen from different political parties, 
and such officers shall give no information regarding the same. , The judges 
may in their discretion require such declaration of disability to be made by the 
voter under oath and they are authorized to administer such oath. No elector, 
other than one who is unable to read or on account of physical disability is 
unable to mark his ballot, shall divulge to any one within the polling place 
the name of any candidate for whom he intends to vote or ask or receive the 
assistance of any person within the polling place in the preparation of his 
ballot. [R. C. 1905, § 643; 1891, ch. 66, § 27; R. C. 1895, § 519.] 

_ Assisting voter. 40 L.R.A.(N.S.) 535. 

Assistance in preparing ballots, rendered by unauthorized person, as affecting their 

validity. 29 L.R.A.(N.S.) 1170. 

§ 989. Judges to deposit ballot in box. When a ballot shall be received 
one of the judges without opening the same or permitting it to be opened or 
examined except to ascertain whether it is a single ballot or not shall deposit 
it in the ballot box. [R. C. 1905, § 644; R. C. 1899, § 520.] 

Only one ballot box in each voting precinct with separate one for women, is authorized. 
State ex rel. Byrne v. Wilcox, 11 N. D. 329, 91 N. Ww. 955. 

§ 990. Election booths. False swearing. Penalty. The inspectors of elec- 
tion shall provide in their respective polling places a sufficient number of 
booths or compartments which shall be furnished with such supplies and 
conveniences as to enable the voter conveniently to prepare his ballot for 
voting, and in which electors may mark their ballots, screened from obser- 
vation and a guard rail with an opening so constructed that only persons 
within such rail can approach within ten feet of the ballot boxes or booths 
or compartments herein provided for; provided, that the number of booths 
or compartments shall not be less than one for each fifty electors or fraction 
thereof, in the precinct. No election shall be held in a room in which spirituous 
or malt liquors are commonly sold. Not more than one elector for each booth 
shall be permitted within the railing at any one time. One challenger ap- 
pointed and designated from each of the political party organizations shall 
be entitled to stand at the opening of the railing at the outside. If any person 
offering to vote shall be challenged by one of such challengers or by any 
member of the board of election, such person shall, unless such challenge is 
withdrawn, stand aside and shall not vote unless he makes an affidavit that 
he is a legally qualified elector of the precinct, and any one who falsely 
swears in order to cast his vote shall be guilty of perjury, and upon con- 
viction thereof shall be punished as prescribed in section 8702, chapter 12, 
penal code of the revised codes of 1905 [section 9375 herein]. The expense 
of providing such booths or compartments and guard rails shall be a public 
eharge and shall be rrovided for in the same manner as other election 
a ria [1909, ch. 94; R. C. 1905, § 645; 1891, ch. 66, § 22; R. C. 1895, 

521.] . 

A violation as to arranging guard rail and booths will not destroy secrecy of ballot. 

_ Perry v. Hackney, 11 N. D. 148, 90 N. W. 483. 

§ 991. Ballots of women to be deposited in separate box. No ballot offered 
by any woman entitled to vote under this chapter shall contain the name of 
any person to be voted for at such election, except candidates for a school 
office, and no such ballot shall contain any proposition to be voted for except 
such as pertain solely to school matters; and all such ballots shall be deposited 
in a separate ballot box, but shall be canvassed with the ballots cast for 
candidates for school office by the male voters at such election. [R. C. 1905, 
§ 646; R. C. 1895, § 522.] 


Only one ballot box in each voting precinct, with separate one for women, is author- 
ized. State ex rel. Byrne v. Wilcox, 11 N. D. 329, 91 N. W. 955. 
Right of women to vote. 21 L.R.A. 662; 27 L.R.A.(N.S.) 522, 
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ARTICLE 16.— ABSENT VOTERS. 


§ 992. Absent voter. Who may vote. Any qualified elector of this state 
having complied with the laws in regard to registration, who is absent from 
the county of which he is an elector on the day of holding any general or 
primary election, may vote at any such election as hereinafter provided. 
(1913, ch. 155, § 1.] 

§ 998. Application for ballots, made when. At any time within thirty days 
next preceding such election, any voter expecting to be absent on the day of 
election from the county in which his voting precinct is situated, may make 
application to the county auditor of such county for an official absent voter 
ballot to be voted at such election. [19138, ch. 155, § 2.] 

§ 994. Absent voter ballots, how printed. For all elections, either general 
or primary, there shall be prepared and printed for each precinct, official 
ballots to be known as absent voter ballots, which ballots shall be prepared 
and printed in the same form and shall be of the same size and texture as 
the regular official ballots, except that they shall be printed upon tinted 
paper of a tint different than that of the sample ballots. (1913, ch. 155, § 3.] 

§ 995. Absent voter ballot, form of application for. Application for such 
ballot shall be made on a blank to be furnished by the county auditor of 
the county of which the applicant is an elector, and shall be substantially 
in the following form: 


Te dc ainlatea ida eto re ta cee aie a duly qualified elector of the township of 
ire ieee cet , or of the village of............or of the............precinet 
OF 16 oii shoe ec ward of the city of........... , in the county of........... 


and state of North Dakota, and to my best knowledge and belief entitled to 
vote in such precinct at the next election, expecting to be absent from the 
said county on the day for holding such election, hereby make application 
a an official absent voter ballot to be voted by me at such election. 
BUC sdidewteig ities nee ace Sileralete2ai eaten 
(Signed).......... bisa ere anal chevanaiteer earned weenie 
Post Office Address...... ie eet Dewees Caw «et we eet us 

Provided, that if the application be made for a primary election ballot 
such application shall also give the name of the political party with which 
the applicant is affiliated. [1913, ch. 155, § 4.] 

§ 996. Application blank, how obtained. Such application blank shail 
upon request therefor, be sent by such county auditor to any absent voter 
by mail, and shall be delivered to any voter upon application made per- 
sonally at the office of such auditor. [1913, ch. 155, § 5.] 

§ 997. Ballots sent how, affidavit of voter, and certificate. Upon receipt 
of such application properly filled out and duly signed, or as soon there- 
after as the official absent voter ballot for the precinct in which the applicant 
resides has been printed, the said county auditor shall send to such absent 
voter by mail, postage prepaid, one official absent voter ballot, or if there 
be more than one such absent voter ballot to be voted by an elector of such 
precinct, one of each kind, and shall enclose with such ballot or ballots an 
envelope to be furnished by such auditor; which envelope shall bear upon 
the front thereof the name, official title and post office address of such county 
auditor and upon the other side a printed affidavit in substantially the 
following form: 


DUALe Of conto tied nia Sees diiSteieacs 
County of...........ccccceceees = 

| er eee reer eer , do solemnly swear that I am a resident of 
the township of.............. , or the village of.............. , or of the 
ee ree precinct of the.............ward in the city of............., 
residing at.............- in said city, county of.............. and state of 


North Dakota, and entitled to vote in such precinct at the next election; 
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that I expect to be absent from the said county of my residence on the day 
of holding such election and that I will have no opportunity to vote in person 
on that day. 


Subscribed and sworn to before me this........ ORY 200 ssc eS cao 
19....; and I hereby certify that the affidavit [affiant] exhibited the 
enclosed ballots to be unmarked, that he then, in my presence and in the 
presence of no other person, and in such manner that I could not see his 
vote, marked such ballot, and enclosed and sealed the same in this envelope. 
That the affiant was not solicited or advised by me to vote for or against 
any candidate or measure. 


Provided, that if the ballot enclosed is to be voted at a primary election, 
the affidavit shall state the name of the political party with which the absent 
voter is affiliated. 

Note. If such absent voter is unable to sign his name, he shall make his 
mark (X) and the officer taking such affidavit shall sign such voter’s name, 
and shall state the reason for such affidavit being signed in such manner in 
his certificate attached to such affidavit. [1913, ch. 155, § 6.] 

§ 998. Manner of marking ballot. Such absent voter shall make and sub- 
scribe the said affidavit before an officer authorized by law to administer 
oaths and who has an official seal, and such absent voter shall thereupon, in 
the presence of such officer and of no other person, mark such ballot or 
ballots, but in such manner that such officer cannot see the vote, and such 
ballot or ballots shall thereupon, in the presence of such officer, be folded 
by such voter so that each ballot will be separate, and so as to conceal the 
vote, and be in the presence of such officer deposited by such envelope, and 
the said envelope securely sealed. Said envelope shall be mailed by such 
absent voter, postage prepaid. [1913, ch. 155, § 7.] 

§ 999. Care of ballot by auditor. Upon receipt of such envelope, such 
county auditor shall forthwith enclose the same, unopened, together with 
the written application of such absent voter, in a larger envelope which 
shall be securely sealed and endorsed with the name of the proper voting 
precinct, the name and official title of such auditor, and the words, ‘‘ This 
envelope contains an absent voter ballot and must be opened only on election 
day at the polls while the same are open,’’ and such auditor shall thereafter 
safely keep the same in his office until the same is delivered by him as 
provided in the next section. [1913, ch. 155, § 8.] 

§ 1000. Transmission of ballot to election inspector. In case such envelope 
is received by such auditor prior to the delivery of the sealed package con- 
taining the official ballots to the inspector of elections of the precinct in 
which such absent voter resides, such ballot, envelope and application sealed 
in such envelope shall be enclosed in such package and delivered therewith 
to the inspector of such precinct. In case the official ballots for such precinct 
shall have been delivered to such inspector of elections at the time of the 
receipt by the auditor of such absent voter ballot, such auditor shall imme- 
diately enclose such application and such ballot with the envelope containing 
such ballot, unopened, in a larger envelope which shall be securely sealed by 
him and endorsed on the front with the name, official title, name of precinct 
and post office address of the inspector of elections of the precinct in which 
such absent voter resides, and the words ‘‘ This envelope contains an absent 
voter ballot and must be opened only on election day at the polls while the 
Same are open,’’ and forthwith mail the same, postage prepaid, to such 
inspector of elections. [1913, ch. 155, § 9.] 

§ 1001. Manner of voting. Coid (void) or rejected ballots. At any time 
between the opening and closing of the polls on such election day, the in- 
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spector or judges of election of such precinct shall first open the outer 
envelope only, and compare the signature of such voter to such application 
with the signature to such affidavit. In case the judges find the affidavit is 
sufficient and that the signatures correspond, and that the applicant is then 
a duly qualified elector of such precinct and has not voted at such election, 
they shall open the absent voter envelope, in such manner as not to destroy 
the affidavit thereon, and take out the ballot or ballots therein contained, 
and without unfolding the same, or permitting the same to be opened or 
examined, and having endorsed the same in like manner that other ballots 
are endorsed, deposit the same in the proper ballot box or boxes, showing 
by the records of such election such elector to have voted. In case such 
affidavit is found to be insufficient, or that the said signatures do not cor- 
respond, or that such applicant is not then a duly qualified elector of such 
precinct, such vote shall not be allowed, but without opening the absent 
voter envelope, the election inspector or a judge of such election shall mark 
across the face thereof, ‘‘ Rejected as defective,’’ or ‘‘ Rejected as not an 
elector,’’ as the case may be. The absent voter envelope when such absent 
vote is voted, and the absent voter envelope with its contents, unopened, 
when such absent vote is rejected, shall be deposited in the ballot box con- 
taining the general or party ballots, as the case may be, retained and pre- 
served in the manner as now by law provided for the retention and preserva- 
tion of official ballot voted at such election. [1913, ch. 155, § 10.] 

§ 1002. Elector may vote before leaving county. The provisions of this 
act shall be construed so as to permit any qualified elector of this state who 
is present in this (his) county after the official absent voter ballots of such 
county have been printed, and who has reason to believe that he will be 
absent from such county on election day as before provided in section 993, 
to vote before he leaves his county, in like manner as absent voter, and any 
qualified elector who has marked his ballot as hereinbefore provided, who 
shall unexpectedly return to his precinct before or on election day, shall be 
permitted to vote in person, provided his ballot has not already been de- 
posited in the ballot box. [1913, ch. 155, § 11.] 

§ 1003. Ballots furnished auditor, when. It shall be the duty of the secre- 
tary of state, county auditor, or any other officer by law required to prepare 
any general or primary election ballot, to prepare and have printed and 
delivered to the county auditor, at least fifteen days prior to the holding of 
such election, a sufficient number of absent voter ballots provided for in 
section 994, for the use of all voters likely to be absent from such county 
on the day of such election. [1913, ch. 155, § 12.] 

§ 1004. Penalty for violations. If any person shall wilfully swear falsely 
to the affidavit in section 997 provided for, he shall upon conviction thereof 
be deemed guilty of perjury and shall be punished as in such case by law 
provided. If the secretary of state or any county auditor or any election 
officer shall refuse or neglect to perform any of the duties prescribed by 
this article, or shall violate any of the provisions thereof, or if any officer 
taking the affidavit provided for in section 997 shall make any false state- 
ment in his certificate thereto attached, he shall be deemed guilty of a 
misdemeanor and shall be punished by a fine not exceeding one hundred 
($100) dollars, or by imprisonment in the county jail not exceeding 
here (30) days, or by both such fine and imprisonment. [1913,. ch. 155, 

ARTICLE 17.— CANVASS OF RETURNS. 


§ 1005. Canvass of votes. As soon as the polls of the election shall be finally 
closed the inspectors shall proceed immediately to canvass publicly in the pres- 
ence of all persons desiring to attend the same the votes received at such 
poils and continue without adjournment until the canvass is completed and 
the statements hereinafter required are made. They shall commence by a 
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comparison of the poll lists and the correction of any mistakes therein until 
they shall be found or made to agree. The box shall then be opened and the 
ballots taken out and counted by the inspectors, unopened, except so far as to 
ascertain whether each ballot is single; and if two or more ballots are found 
so folded together as to present the appearance of a single ballot they shall 
be laid aside until the count of the ballot is completed; and if, upon a compari- 
son of the count and the appearance of such ballot, a majority of the inspec- 
tors shall be of the opinion that the ballots thus folded together were voted 
by one elector, they shall be destroyed. If the ballots in the box shall be 
found to exceed in number, after any such ballots folded together are de- 
stroyed, the whole number of votes on the poll lists, they shall be replaced in 
the box and one of the inspectors shall publicly draw therefrom by chance and 
without examination thereof and destroy as many ballots unopened as shall 
be equal to such excess. The number of ballots agreeing, or so as aforesaid 
being made to agree with the poll-lists, the inspectors shall then proceed to 
open, count and ascertain the number of votes. [R. C. 1905, § 647; 1891, 
ch. 66, § 35; R. C. 1899, § 523.] 

Construction of marking of ballots is question for court, and not for jury. Church v. 

Walker, 10 S. D. 90, 72 N. W. 101. 
Where a cross within the circle is made with an official stamp, a cross just outside 


made with pencil is presumed to be an identifying mark. Church v. Walker, 10 S. D. 
90, 72 N. W. 101. 


Requirement that names be printed on the ballot is constitutional. Chamberlain v. 
Wood, 15 S. D. 216, 88 N. W. 109. 

Writing a name which appears in print upon ballot immediately beneath erased name 
of an opposing candidate invalidates vote for both candidates. Parmley v. Healy, 7 S. 
D. 401, 64 N. W. 186; Vallier v. Brakke, 7 S. D. 343, 64 N. W. 180. 

Ballots which are not officially stamped should not be counted. Miller v. Schallern, 
8 N. D. 395, 79 N. W. 865. 

Where result of election is contested, whole vote of precinct will not be thrown out 
because of illegal votes, unless fraud on part of officials is shown by competent proof. 
Briggs v. Ghrist, 28 S. D. 562, 134 N. W. 321. : 

§ 1006. Ballots, when void. In the canvass of the votes, any ballot which 
is not indorsed as provided in this chapter by the official stamp and initials 
shall be void and shall not be counted, and any ballot or parts of a ballot from 
which it is impossible to determine the elector’s choice shall be void and shall 
not be counted; provided, that when a ballot is sufficiently plain to gather 
therefrom a part of the voter’s intention it shall be the duty of the judges of 
election to count such part. [R. C. 1905, § 648; 1891, ch. 66, § 30; R. C. 1899, 
§ 524.] 

Mandatory. podem Cas ballots illegal. Miller v. Schallern, 8 N. D. 395, 79 N. W. 


Lorin v. Seitz, 8 D. 404, 79 N. W. 869; Howser v. Pepper, 8 N. D. 484, 79 N. 
. 1018. 

roe not stamped and initialed must be excluded. Perry v. Hackney, 11 N. D. 148, 
90 N. W. 483. 

Ballot ought to have been rejected where cross made was to the left of circle intended 
therefor. Treat v. Morris, 25 S. D. 615, 127 N. W. 554. 

Provisions in relation to second choice voting, under chapter 212 of Laws of 1911, are 
not mandatory, and failure to vote for second choice will not affect validity of vote for 
first choice. State ex rel. Shaw v. Harmon, 23 N. D. 513, 137 N. W. 427. 

Validity and construction of law as to marking ballots. 47 L.R.A. 806. 

Official marks on ballots. 47 L.R.A. 808. 

Ambiguities in ballots, evidence to explain. 10 Am. St. Rep. 317. 

Does marking some but not all of the candidates on a party ticket defeat the effect 
of marking under the party emblem as a vote for the omitted candidates, where no 
votes were cast for their opponents. 28 L.R.A.(N.S.) 461. 


§ 1007. Result of canvass to be immediately announced. The inspectors 
shall as soon as the count is completed publicly announce the result thereof, 
specifying the whole number of votes cast for each office and for each candi- 
date respectively ; also the number of votes cast for and against each propo- 
sition voted for at such election. They shall immediately prepare in duplicate 
a statement in writing setting forth at length, in words and figures, the whole 
number of votes cast for each office and the names of all the persons for whom 


249 


§§ 1007-1008 | POLITICAL CODE. Elections. 


such votes were cast, together with the number of votes cast for each person; 
also the number of votes cast for and against each proposition voted upon 
at such election which statement they shall certify to be correct. [R. C. 1905, 
§ 649; 1891, ch. 66, § 36; R. C. 1899, § 525.] : 

§ 1008. Returns, how and where made. Compensation of officers. The in- 
spector of election or one of the judges appointed by him, shall forthwith 
deliver to the clerk of the town, city or village, one of such statements and 
one of such poll lists, together with the stamp inscribed with the words 
‘* official ballot,’’ to be filed and preserved in his office, and shall with all 
convenient dispatch and within three days after the election, deliver the other 
statement to the county auditor, said statement having been by the judges 
carefully sealed up, together with the other poll lists, and with the oaths of 
inspectors and clerks affixed, under cover, properly directed to the county 
auditor, and the person delivering such returns shall receive as compensa- 
tion therefor the sum of two dollars and mileage at the rate of ten cents per 
mile, for each mile necessarily traveled in going to and from such auditor’s 
office, to be paid out of the county treasury on the warrant of the county 
auditor. 

The statement and poll list aforesaid, having been duly prepared for 
delivery to the county auditor as aforesaid, the inspector and judges of 
election shall cause the ballots of each kind cast at such election to be 
smoothly spread upon a wrapper of strong durable paper of the same width 
of such ballots and of sufficient strength to permit of its being folded with 
the said ballots and form a complete wrapper therefor when folded. Such 
ballots and wrappers shall then be tightly folded together and the said 
wrapper securely pasted or glued at the outer end so as to completely envelope 
and firmly hold such roll together. 

Provided, that ballots which are void shall be wrapped in a separate wrapper 
and so marked on said wrapper. 

In the folding and sealing of the ballots as aforesaid, the various classes 
of ballots shall be kept separate. 

The judges shall fold in two folds and lay in tiers all ballots counted by 
them except those which are void, and fold same securely in manilla wrappers 
not exceeding two hundred (200) to each wrapper, on which shall be endorsed 
in writing or print, the number of the precinct, date on which the election 
was held, and securely seal such wrappers by sealing them with sealing wax 
and stamping on said wax the name of the county with a metal stamp, pro- 
vided for that purpose, so that said wrappers cannot be opened without break- 
ing the seal, and return said ballots, together with those found void, to the 
county judge. Immediately upon receiving such ballots, the county judge 
shall give a receipt therefor to said judges of election, and shall place them 
properly arranged in the order of the precinct numbers in boxes which snall 
be securely locked. Said boxes shall be placed in a fire proof vault and shall 
be securely kept for six months, not opening or inspecting them nor allowing 
anyone else to do so, except upon order of court, in case of contested election, 
or when it shall be necessary to produce them at a trial for any offense com- 
mitted at elections. At the end of six months after said election, said ballots 
shall be destroyed ; provided, that if any contest of the election of any officer 
voted for at such election, or prosecution under this article shall be pending 
at the expiration of said time, the said ballots shall not be destroyed until 
such contest or prosecution be finally determined. In organized townships 
or in cities or villages, the inspector of elections shall deliver, if he is not 
himself the officer in question, the ballot boxes together with said metal 
stamp to the chairman of the board of supervisors of the civil township, or 
mayor of the city or president of the village, in which the election precinct is 
situated, as the case may be; and this officer shall keep in safe custody such 
boxes and stamp until the next election, or hand them over to his successor 
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in office to be safely kept by him until such time. At the following general 
or primary election it shall be the duty of these officers to hand the ballot 
boxes and said stamp over to the inspector of elections. In unorganized 
townships the inspector of elections shall cause the ballot boxes to be delivered 
to the county auditor, at the same time, by the same person returning the 
ballots, and no extra compensation shall be allowed for such delivery. Any 
person violating any of the provisions of this section is guilty of a misde- 
meanor. 

It is the purpose of this act [section] to provide a safe place for the keeping 
of the ballots and to make them readily accessible for use in legal proceedings, 
and such ballots shall be received in evidence without further identification 
or foundation being laid, and any failure on the part of the election officers to 
comply with any of the formalities required hereby as to the return of said 
ballots, shall not invalidate any election or cause any ballot otherwise regular 
to be disregarded and any omission or irregularities in the manner of identi- 
fying or returning the ballots of any precinct may be obviated by proof under 
the ordinary rules of evidence. (1913, ch. 154, § 2.] 

Candidate who unlawfully opens ballot box cannot assail official canvass on which 


certificate of election iasued to his opponent. McMahon v. Crockett, 12 S. D. 11, 80 N. 
W. 136. 


or and effect of provisions in election law for preservation of ballots. 30 L.R.A. 
(N.S.) 602. 


§ 1009. Abstract of votes. Certificates of election. Tie, how decided. Pub- 
lication of returns. On the fifteenth day after the close of any election, or as 
soon as the returns are received, the county auditor shall call to his assist- 
ance a majority of the county commissioners of the county or the county 
treasurer, county judge and one county commissioner, and none of the persons 
so called shall be a candidate for office, unless there is not sufficient of such 
officers who are not candidates, and shall proceed to open such returns and 
make abstracts of votes in the manner following from the certified statements 
prepared by the different inspectors of election in the various precincts. The 
abstract of votes for member of congress, governor, state auditor, commis- 
sioner of insurance, commissioner of agriculture and labor, state treasurer, 
secretary of state, attorney-general, commissioners of railroads, superintendent 
of public instruction and lieutenant-governor shall be on one sheet; the abstract 
of votes for members of the legislative assembly shall be on one sheet; the 
abstract of votes for county and precinct officers shall be on one sheet; and 
it shall be the duty of the county auditor immediately to make out a certificate 
of election to each of the persons having the highest number of votes for 
county and precinct officers respectively, and to deliver such certificate to the 
person entitled thereto on his making application to the county auditor there- 
for; provided, that when a tie shall exist between two or more persons for 
the senate or house of representatives, if such district is within the boundary 
of one county, the auditor of such county and if such district is within the 
boundaries of more than one county, then the county auditor of the county 
casting the greater number of votes for the office of governor, shall imme- 
diately by registered letter addressed to the respective candidates at their 
post-office address, give notice to the several persons so having the highest 
and equal number of votes to attend at his office at a time appointed by him, 
which shall not be more than twenty days after the tie shall have been declared 
by such county auditor and they shall then proceed publicly to decide by lot 
which of the persons so having the highest and equal number of votes shall 
be declared duly elected and such auditor shall make and deliver to the person 
thus declared duly elected a certificate of his election as hereinbefore pro- 
vided. It shall be the duty of the county auditor of each county, on receipt of 
the returns of any election, to make out his certificate, stating therein the 
compensation to which the judges and clerks of election may be entitled for 
their services, and lay the same before the board of county commissioners at 
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their next session, and the said board shall order the compensation aforesaid 
to be paid out of the county treasury. Immediately after canvassing the 
returns and making the abstract of votes as provided in this section, the county 
auditor shall make a certified copy of each abstract and forward it to the 
secretary of state, and also cause to be published in the official newspapers of 
the county, in tabular form, the vote by precincts for each officer and propo- 
sition voted for at said election; such publication to be paid for at a rate not 
exceeding the rate paid for publishing county commissioners’ proceedings. 
If the county auditor is a candidate for office, he shall take no part in the 
canvass, but shall act as clerk of such board of canvassers, and the two officers 
called to the assistance of the county auditor to make such canvass, shall 
call to their assistance a justice of the peace, and it shall thereupon be 
their duty at once to attend and canvass such returns as provided by law. 
[1909, ch. 95; R. C. 1905, § 651; 1881, ch. 71, § 1; 1899, ch. 87; R. C. 1899, § 527; 
1901, ch. 81; 1903, ch. 119.] 
Board of canvassers cannot refuse to canvass votes because no nominations were made 
as prescribed by law. Chamberlain v. Hedger, 12 S. D. 135, 80 N. W. 178. 
State board of canvassers required to canvass all votes cast in every county if duly 
authenticated returns are obtainable. Woods v. Sheldon, 9 S. D. 392, 69 N. W. 602. 
Mandamus is proper proceeding to compel board of canvassers to act when it refuses 
to do so; adjournment sine die is not a ground for refusing the writ. Smith v. Law- 
rence, 2 S. D. 185, 49 N. W. 7. 
Tally list not part of the returns. State v. McKenzie, 10 N. D. 132, 82 N. W. 231. 
Abstract of vote, upon division proposition which shows on its face that it is incom- 
plete, is not prima facie evidence of result of election. State ex rel. Minehan v. Thomp- 
son, 24 N. D. 273, 139 N. W. 960. 


§ 1010. Tie vote. Duty of county auditor. If the requisite number of 
officers shall not be elected by reason of two or more persons having an equal 
and highest number of votes for one and the same office, the county auditor 
whose duty it is to compare the polls shall give notice to the several persons 
so having the highest and equal number of votes to attend at his office 
at a time appointed by him, and they shall then proceed publicly to decide 
by lot which of the persons so having an equal number of votes shall be 
declared duly elected, and such auditor shall make and deliver to the person 
thus declared duly elected a certificate of his election as hereinbefore pro- 


vided. [R. C. 1905, § 652; R. C. 1899, § 528.] 
Decision of tie vote. 47 L.R.A. 551. 
Right of candidate receiving next highest number of votes in the event that the per- 
son receiving the highest number is ineligible. 13 L.R.A.(N.S.) 1013; 34 L.R.A.(N.S.) 
240, 


§ 1011. State board of canvassers, how constituted. The secretary of 
state, state auditor, state treasurer, attorney-general and superintendent of 
public instruction shall constitute the state board of canvassers, three of 
whom shall be a quorum for the transaction of business, and if less than a 
quorum of said officers attend on the day appointed for a meeting of the board, 
then those so attending are hereby authorized to summon others of the state 
officers sufficient to constitute a quorum, who on being notified by the officer 
or officers so attending, shall attend without delay and act as a member of 
such board. [R. C. 1905, § 653; 1892, Sp.; R. C. 1895, § 530.] 

§ 1012. When member disqualified. When a member of such board is a 
candidate for any office as to which the votes are to be canvassed by him, the 
governor shall designate some other state officer who shall act in his stead at 
the session of the board while the votes given for such member are being 
canvassed. [R. C. 1905, § 654; 1892, Sp.; R. C. 1899, § 531.] 

§ 1013. County auditor to forward abstract of votes. It shall be the duty 
of the county auditor of each county, under his official seal, to return to the 
secretary of state on or before the first Tuesday of December following any 
general election, and within thirty days following any special election, a cer- 
tified abstract of the number of votes cast in his county at such election for 
each candidate for state and congressional offices, electors for president and 
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vice-president, judges of the supreme and district courts, members of the 
legislative assembly and for amendments to the constitution or proposition 
submitted by the legislative assembly ; provided, that the county auditor shall 
make a separate certified abstract of the votes cast for persons for electors of 
president and vice-president of the United States. He shall seal up such 
separate abstract and indorse it: ‘‘ Presidential Elector Returns ’’ and with- 
out delay transmit it to the secretary of state by registered mail. ([R. C. 
1905, § 655; 1892, Sp.; R. C. 1895, § 532.] 

§ 1014. Secretary of state to file abstract of votes. The secretary of state 
upon receipt of the certified abstract of votes from the several counties shall 
record the result of such election by counties and shall file and carefully 
preserve the certified statements so received from the county auditors, and 
if no such statement shall be received by him from the county auditor of any 
county prior to the time specified for the meeting of the state board of can- 
vassers he may and it is his duty to dispatch a special messenger to obtain 
such statement, at the expense of such county, and such auditor shall on 
demand of such messenger make and deliver to him the statement required 
which the messenger shall deliver to the secretary of state to be recorded and 
filed by him as aforesaid. Such messenger shall be allowed the sum of ten 
cents per mile for each mile necessarily traveled in going to and returning 
from the office of such county auditor, the same to be audited by the state 
auditor upon the certificate of the secretary of state and the state treasurer 
shall present a bill for the amount so audited against the county failing to 
send up such returns as above provided, which bill so presented shall be 
audited by the board of county commissioners of such county and paid by the 
county treasurer. [R. C. 1905, § 656; 1892, Sp.; R. C. 1895, § 533.] 


Abstract of vote, upon division proposition which shows on its face that it is incom- 
plete, is not prima facie evidence of result of election. State ex rel. Minehan vy. Thomp- 
son, 24 N. D. 273, 139 N. W. 960 : 


§ 1015. State canvassing board, meeting of. For the purpose of canvassing 
and ascertaining the result of such election the state board of canvassers shall 
meet at the office of the secretary of state on the second Tuesday in December 
next after a general election and within forty days after a special election, 
and the secretary of state shall notify the other members of the board of the 
same. [R. C. 1905, § 657; 1892, Sp.; R. C. 1899, § 534.] 

§ 1016. Duty of board. The board when thus formed shall examine 
such certified statements of the county canvassers, and if it shall appear that 
any material mistake has been made in the computation of votes given for 
any person, or that the county canvassers in any county have omitted to 
canvass the votes, or any part thereof, cast in any precinct in their county, 
the board may dispatch a messenger to the county auditor of such county at 
the expense of such county, with its requirement in writing to him to certify 
the facts concerning such mistake and the reason why such votes were not 
canvassed ; and the county auditor to whom any such requirement is delivered 
shall forthwith make a true and full answer thereto under his hand and official 
seal, and deliver the same to such messenger who shall deliver the same with 
all convenient dispatch to the secretary of state. [R. C. 1905, § 658; 1892, Sp.; 
R. C. 1895, § 535.] 


May adjourn for a reasonable time to obtain properly authenticated returns. Woods 
v. Sheldon, 9 S. D. 392, 69 N. W. 602. 


§ 1017. Adjournment of board. Such board may adjourn from day to day, 
not exceeding three days in all, except to await the return of a messenger 
dispatched, as provided in the preceding section, and then only for such 
time as may be necessary. [R. C. 1905, § 659; 1892, Sp.; 1897, ch. 34; BR. C. 
1899, § 536.] 


Mandamus to compel election officers to act after they have met and adjourned. 36 
L.R.A.(NS.) 1089. 


§ 1018. Canvass of votes to be public. Upon the certified statements and 
returns so received the board shall proceed publicly to examine and make 
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a statement of the whole number of votes given at any such election for each 
and all state officers; and another statement of the votes given for members of 
congress, each of which statements shall show the names of the persons to 
whom such vote shall have been given for either of said offices, and the whole 
number of votes given to each, distinguishing the several districts and counties 
in which they are given. A majority of such canvassers shall decide all 
matters of disagreement, and they shall disregard all technicalities and mis- 
spelling, the use of initial letters and abbreviations of the names of can. 
didates, if it can be ascertained from the returns for whom the votes were 
intended. In ease there shall be no choice by reason of any two or more 
persons having an equal and the highest number of votes the governor shall 
by proclamation order a new election. [R. C. 1905, § 660; 1892, Sp.; R. C. 
1895, § 537.] 

§ 1019. Certificate of result. They shall certify such statements to be 
correct and subscribe their names thereto and they shall thereupon determine 
what persons have been by the greatest number of votes duly elected to such 
offices, or either of them, and shall make out and subscribe on each statement 
a certificate of such determination and deliver the same to the secretary of 
state. [R. C. 1905, § 661; 1892, Sp.; R. C. 1899, § 538.] 


Abstract of vote upon division proposition which shows on its face that it is incom- 
plete, is not prima facie evidence of resukt of election. State ex rel. Minehan v. Thomp- 
son, 24 N. D. 273, 139 N. W. 960. 


§ 1020. Certificates of election, secretary of state to issue. The secretary 
of state shall record in his office each certified statement and determination 
so made by said board, and shall forthwith make out and transmit to each of 
the persons thereby declared to be elected a certificate of election as herein- 
after provided and he shall also forthwith cause a copy of such certified state- 
ment and determination to be published in a newspaper printed at the seat 
of government. [R. C. 1905, § 662; 1892, Sp.; R. C. 1899, § 539.] 

§ 1021. Certificate for members of congress. Certificates of the election 
of members of congress shall be signed by the governor with the great seal 
affixed and be countersigned by the secretary of state and the governor shall 
cause same to be delivered to the persons elected. [R. C. 1905, § 663; 1892, 
Sp.; R. C. 1899, § 540.] 

§ 1022. Presidential electors. The board in examining and making a 
statement of the votes and in determining and certifying the persons chosen 
as electors of president and vice-president shall proceed in the manner pre- 
scribed by law to be pursued by them in the canvass for state officers, and 
the secretary of state shall likewise file and record such statement and deter- 
mination. In canvassing the returns for presidential electors the persons 
having the greatest number of votes are to be declared elected; and if more 
than the requisite number of persons are found to have the greatest and an 
equal number of votes the election of one of them shall be determined by lot, 
to be drawn by the governor in the presence of the other canvassers. The 
secretary of state shall prepare three lists of the names of such electors 
elected at any election, procure thereto the signature of the governor, and 
affix the great seal of the state to the same, and deliver such certificate thus 
signed and sealed to said electors on or before the second Monday in January 
next after such election. [R. C. 1905, § 664; 1892, Sp.; R. C. 1895, § 541.] 

§ 1023. Form of certificate. <A certificate shall be ‘prepared by the secretary 
of state for each person elected, in substance as follows: 

At an election held on the ...... GRY OL :4.666460% A. B. was elected to the 
vffice of........ of said state for the term of....years from the...... day 
Of sake. in the year...... or, if to fill a vacancy, say for the residue of the 
term ending on the.......... day Ol ocuceaaass A. D.19.... 

Given at Bismarck this...... day Of ...26245% A. D.19.. 

Which certificate shall be signed by the governor and the secretary of state, 
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and the seal of the state affixed, and be attested by at least one of the other 
canvassers. [R. C. 1905, § 665; 1892, Sp.; R. C. 1899, § 542.] 

§ 1024. Certificates of election. The secretary of state shall issue certifi- 
cates of election to all members of the legislative assembly at the time that 
certificates of election to state officers by him are issued. [R. C. 1905, § 666; 
1903, ch. 119.] 

§ 1025. Constitutional amendments, etc. Certificate as to. For the pur- 
pose of canvassing and ascertaining the result of the votes taken at any elec- 
tion upon any proposed amendment to. the constitution, or proposition sub- 
mitted to a vote of the people by the legislative assembly, the state board of 
canvassers shall proceed to examine such statements, and to ascertain and 
determine the result and shall certify under their hands a statement of the 
whole number of votes given for and the whole number of votes given against 
such amendment or proposition, and they shall thereupon determine whether 
such amendment or proposition has been approved and ratified by a majority 
of the electors voting thereon, and shall make and subscribe on such statement 
: oro of such determination. [R. C. 1905, § 667; 1892, Sp.; R. C. 1899, 

543. 

§ 1026. Record of result. The secretary of state shall record in his office 
such certified statements and determination; and if it shall appear that such 
amendment or proposition has been approved, ratified or adopted as aforesaid, 
he shall also make a record thereof, and cause such record to be bound in 
the volume containing the original enrolled laws passed at the next succeeding 
session of the legislative assembly, and cause such record to be published 
with such laws. [R. C. 1905, § 668; 1892, Sp.; 1899, § 544.] 

§ 1027. What returns shall be canvassed. The board of state canvassers, 
in canvassing to ascertain the result of any election, shall canvass only the 
regular returns made by the county board of canvassers, as provided in this 
chapter. [R. C. 1905, § 669; 1892, Sp.; R. C. 1899, § 545.] 

§ 1028. Proclamation of result by governor. The governor shall, within 
ten days after the completion of the canvass by the state board of canvassers 
of the votes cast for presidential electors, as certified by the auditors of the 
respective counties, declare by proclamation, to be printed in some newspaper 
printed and published at the seat of government, the names of the several 
persons who have received not less than one-fifth of all the votes cast, and 
the number of votes received by each person, and the several persons, who 
have received the highest number of votes so returned, and whose election 
shall not have been contested and notice of such contest given to the governor 
within ten days after the date of such proclamation, shall be deemed and 
taken to be elected, and the governor shall thereupon transmit to each person 
so chosen a certificate of his election. [R. C. 1905, § 670; 1892, Sp.; R. C. 
1899, § 546.] 

§ 1029. Informality in returns disregarded. No election returns shall be 
refused by any county auditor for the reason that the same may be returned 
or delivered to him in any other than the manner directed in this chapter, 
nor shall he refuse to include any returns for any informality in holding an 
election or in making returns thereof; but all returns shall be received and 
the votes canvassed and a certificate given to the person who may by such 
Saint have the greatest number of votes. [R. C. 1905, § 671; R. C. 1899, 

547. 

§ 1030. Canvassers, how to proceed. The county auditor and other persons 
constituting the county board of canvassers shall, in canvassing the election 
returns, disregard technicalities and misspelling, the use of initial letters or 
abbreviations of the name of the candidates for office, if it can be ascertained 
from such vote for whom they were intended; but they shall not count votes 
polled in any place except at established precincts, and a breach of the pro- 
visions of this section shall be deemed a misdemeanor in office and punished 
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accordingly. A majority of the members of such board shall decide all 
matters of disagreement. [R. C. 1905, § 672; R. C. 1895, § 548.] 

§ 1081. Defective returns. Duty of canvassing board. Penalty. When 
the returns of the election precinct officers are made to the county canvassing 
board as now provided by law, in case any provision of the law relative to 
the duties of said election precinct officers has not been complied with by - 
said election precinct officers, and which is capable of correction or compli- 
ance by said board, the county canvassing board is authorized and empowered 
to issue its subpoenas to the officers of the election precinct wherein the defect 
occurs, requiring said officers to appear forthwith before said county can- 
vassing board and correct any omission or mistake according to the facts, 
and said amended or corrected returns shall then be acted on by said county 
canvassing board, and said county canvassing board shall issue its certificate 
of election to the party entitled thereto, as shown by the returns as amended 
or corrected. In case any officer of any election precinct so subpoenaed should 
neglect or refuse to obey said subpoena, the said person so refusing shall be 
arrested by bench warrant issued out of the office of the clerk of district court, 
in the county where said proceedings occur, and brought before said can- 
vassing board and there make the necessary correction according to the facts, 
and a refusal of said officer to make the said correction shall be deemed a 
contempt of the district court, to be punished as provided for ordinary con- 
tempt of court, upon the proper showing, and the procedure shall be the same 
as in ordinary cases of contempt of court. [R. C. 1905, § 673; 1903, ch. 91.] 


Canvassing board in county division election must procure returns from each voting 
precinct. State ex rel. Minehan v. Thompson, 24 N. D. 273, 139 N. W. 960. 

Unless applicant for mandamus requiring county board of canvassers to reconvene, 
states facts showing that if writ issue, new abstract will show result reverse of former, 
writ will not issue. State ex rel. Davis v. Willis, 19 N. D. 222, 124 N. W. 706. 


§ 1032. Returns indorsed by secretary of state. A memorandum of the 
date of the reception of all returns of votes at the secretary’s office shall be 
made at such office on the envelope containing them. ([R. C. 1905, § 674; 
R. C. 1899, § 549.] 


ARTICLE 18.— RESIGNATIONS AND VACANCIES. 


§ 10383. Resignations and vacancies. Special election. Any person who 
shall receive a certificate of his election as a member of the legislative 
assembly, county auditor, county treasurer, register of deeds, sheriff, state’s 
attorney, clerk of the district court, county judge or county commissioner, 
shall be at liberty to resign such office, although he may not have entered 
upon the execution of the duties thereof or taken the requisite oath of office, 
and when any vacancy shall happen in the legislative assembly by death, 
resignation or otherwise it shall be the duty of the county auditor of the 
county in which such vacancy occurs officially to notify the governor thereof ; 
whereupon the governor shall issue a writ of election directed to the sheriff 
of such county commanding him to notify the several boards of election in 
his county or district to hold a special election to fill such vacancy at a time 
to be appointed by the governor; provided, that if there is no session of 
the legislative assembly between the time such vacancy occurs and the time 
of holding the next general election, it shall not be necessary to order a 
special election to fill such vacancy ; and when any vacancy occurs in the office 
of a member of congress from this state, it shall be the duty of the governor 
to issue his proclamation appointing a day to hold a special election to fill 
such vacancy. [R. C. 1905, § 675; R. C. 1899, § 550.) : 

§ 1034. Duty of governor in case of certain vacancies. Should a vacancy 
occur in the office of a member of the legislative assembly, while in session, 
by death, resignation, removal or otherwise, it shall be the duty of the gov- 
ernor immediately upon receiving official notice thereof to proceed in the 
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same manner as is prescribed for other cases in the preceding section. [R. C. 
1905, § 676; R. C. 1899, § 551.) 

1035. Division of legislative district subsequent to election. If a vacancy 
occurs in the legislative assembly for any cause, and the county or counties 
comprising the district in which such vacancy occurs shall have been divided 
after the election of the member whose seat is vacant, and before the election 
to fill such vacancy, such election shall be ordered in each county in which 
any part of the original county or district may be situated; but no person 
shall be permitted to vote at such election who does not at the time reside 
within the limits of the county or district in which such vacancy occurred. 
[R. C. 1905, § 677; R. C. 1895, § 552.] 

§ 1036. Canvass and returns of elections to fill vacancies. Votes cast at 
elections to fill vacancies shall be canvassed and returned as provided in 
other cases, and the county auditor shall without delay forward to the secretary 
of state the abstracts of the same. [R. C. 1905, § 678; R. C. 1895, § 553.] 


ARTICLE 19.— PRESIDENTIAL ELECTORS. 


§ 1037. When electors convene. Vacancies, how filled. The electors of 
president and vice-president shall convene at the seat of government of this 
state on the second Monday in January next after their election at the hour 
of twelve o’clock noon of that day, and if there shall be any vacancy in the 
office of an elector, occasioned by the death or refusal to act, neglect to 
attend or other cause, the electors present shall immediately proceed to fill 
such vacancy by ballot, by a plurality of votes, and when all the electors 
shall appear, or the vacancies shall have been filled as above provided they 
shall proceed to perform the duties required of such electors by the constitu- 
tion and laws of the United States. [R. C. 1905, § 679; 1890, ch. 109, § 1; 
R. C. 1895, § 554.] 

§ 1088. Per diem and mileage.. The electors of president and vice-presi- 
dent of the United States shall receive the same per diem and mileage as is 
allowed to members of the legislative assembly, and there is hereby appropri- 
ated as a standing and continuing appropriation such a sum of money as may 
be necessary to pay such per diem and mileage. [R. C. 1905, § 680; 1892, Sp.; 
R. C. 1899, § 555.] 


ARTICLE 20.— MISCELLANEOUS PROVISIONS. 


§ 1039. Penalty for depositing unstamped ballot. No inspector or judge 
of election shall deposit in any ballot box any ballot upon which the official 
stamp as hereinbefore provided for does not appear. Every person violating 
the provisions of this section is guilty of a misdemeanor. [R. C. 1905, § 681; 
1891, ch. 66, § 28; R. C. 1899, § 556.] 

§ 1040. Penalty for rejecting legal vote. Any board of election or any 
member of any board of election who willfully and knowingly rejects any 
legal vote shall be subject to a fine of fifty dollars to be collected in a civil 
action before any justice of the peace in the name and for the benefit of the 


person aggrieved. [R. C. 1905, § 682; R. C. 1899, § 557.] 
Duty of election officer to accept sworn vote. 36 L.R.A.(N.S.) 968. 
Personal liability of an election officer for rejecting ballots. 11 L.R.A.(N.S.) 501. 
Right to damages for being prevented from voting at a public election. 31 L.R.A. 
(N.S.) 1106. 


§ 1041. Penalty for failure of officer to perform duty. Any public officer 
upon whom any duty is imposed by this chapter who shall willfully do or 
perform any act or thing herein prohibited or who willfully neglects or omits 
to perform any duty imposed upon him by the provisions of this chapter is 
guilty of a misdemeanor and upon conviction thereof is punishable by for- 
feiture of his office and by imprisonment in the county jail for not less than 
one month nor more than six months or by a fine of not less than fifty nor 
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more than five hundred dollars, or both. [R. C. 1905, § 683; 1891, ch. 66, § 33; 


R. C. 1899, § 558.] 

It is to be observed that “this chapter” mentioned in the foregoing section has be- 
come, by reason of amendments and interpolation of new articles, materially different 
from what it was when the section was enacted. 

Defective summons; waiver of irregularity. Nashua Sav. Bank v. Lovejoy, 1 N. D. 
211, 46 N. W. 411. 

Summons; amendment of. Gans v. Beasley, 4 N. D. 140, 52 N. W. 714. 


§ 1042. Electioneering prohibited. Secret ballot. No electioneering shall 
be done on election day by any officer of election nor by any person within 
the polling place or any building in which an election is being held or within 
fifty feet thereof, nor obstruct the doors or entrance thereto or prevent free 
ingress to er egress from said building. And the inspector and judges of 
election shall, if they deem it necessary, appoint an election officer; such 
election officer, or the sheriff, constable, or other peace officer is authorized 
and it is his duty to clear the passageway and prevent such obstruction and 
to arrest any person creating such obstruction. No person shall remove 
any ballot from the polling place before the closing of the polls. No person 
shall show his ballot, after it is marked, to any person in such a way as to 
reveal the contents thereof or the name of any person for whom he has marked 
his vote nor shall any person solicit the elector to show the same; nor shall 
any person except a judge of election receive from any elector a ballot pre- 
pared for voting. No elector shall receive a ballot from any other person 
than the inspector or one of the judges of election having charge of the ballots 
nor shall any person other than such inspector or judges of election deliver a 
ballot to such elector. No elector shall vote or offer to vote any ballot except 
such as he has received from the inspector or a Judge of election having 
charge of the ballots. No elector shall place any mark upon his ballot by 
which it may afterwards be identified as the one voted by him. Any elector 
who does not vote a ballot delivered to him by the judges of election having 
charge of the ballots shall, before leaving the polling place, return such ballot 
to such judges. Whoever violates any of the provisions of this section is 
guilty of a misdemeanor and upon conviction thereof is punishable by a fine 
not exceeding one hundred dollars and shall be adjudged to pay the costs 
of prosecution. [R. C. 1905, § 684; 1891, ch. 66, § 34; R. C. 1899, § 559.] 


Ballot having upon its back distinct cross made by impression of instrument furnished 
by election officers to mark ballots, which cross was plainly visible when ballot was 
folded, should not be counted. Treat v. Morris, 25 8. D. 615, 127 N. W. 554. 


§ 1043. Penalty for violation of election laws. If any inspector, judge or 
clerk of election, county auditor or other person in any manner concerned m 
conducting an election shall corruptly violate any of the provisions of this 
chapter he shall forfeit and pay to the county a sum not less than fifty nor 
more than five hundred dollars to be recovered in a civil action in the name 
of the proper county. [R. C. 1905, § 685; R. C. 1895, § 560.) 

See note to section 1041. 

§ 1044. No civil process served on election day. During the day on which 
any general or special election shall be held in this state or in any district, 
county, city, village or precinct therein, no civil process shall be served on 
any person entitled to vote at such election. [R. C. 1905, § 686; R. C. 1899, 

561. 

§ 1045. Compensation of election officers. There shall be allowed to the 
several inspectors, judges and clerks of election of each county two dollars 
per day to be paid out of the county treasury on the warrant of the auditor. 
[R. C. 1905, § 687; R. C. 1895, § 562.) 


ARTICLE 21.— CONTESTING ELECTIONS. 


§ 1046. Notice of contest, how served. Any person claiming the right to 
hold an office, or any elector of the proper county desiring to contest the 
validity of an election or the right of any person declared duly elected to 
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any office in such county, shall give notice thereof in writing to the person 
whose election he intends to contest within twenty days after the canvass 
of the votes of such election, which notice shall be served in the same manner 
as a summons in a civil action. But if the person whose election is contested 
cannot be found and shall have ceased to have residence in such county or 
state, then the notice shall be served by leaving the same at the house where 
such person last resided, and if no service as above provided can be made, 
or if no such residence can be found in the state the district court or judge 
thereof may expressly direct the manner of such service, which notice of 
contest shall be in writing and shall set forth the facts and grounds upon 
which the contestant relies in his contest, and shall be verified as a pleading 
in a civil action. [R. C. 1905, § 688; 1885, ch. 54, § 1; R. C. 1899, § 563.] 

Title to county office may be tried under this and following sections, or by civil action 
in nature of quo warranto. State v. Callahan, 4 N. D. 481, 61 N. W. 1025. 

The term “canvass” includes the time until the decision of a tie vote. Bowler v. 
Eisenhood, 1 S. D. 577, 48 N. W. 136, 12 L.R.A. 705. 

Allegation that contestant “was duly elected” sufficiently states legal qualifications 
for office. Church v. Walker, 10 S. D. 90, 72 N. W. 101; McMahon v. Polk, 10 S. D. 296, 
73 N. W. 77, 47 L.R.A. 830; Church v. Walker, 10 8. D. 450, 74 N. W. 198. 

Notice of contest; what it must contain. Batterton v. Fuller, 6 8. D. 257, 60 N. W. 
1071. 

Necessity of execution and filing of equivalent of certificate of election on canvass of 
county division election. State ex rel. Minchas v. Thompson, 24 N. D. 273, 139 N. W. 
960. 

Election submitting question, “shall intoxicating liquor be sold at retail” may be 
contested by elector giving notice, etc. Treat v. Morris, 25 S. D. 615, 127 N. W. 554. 

Provides remedy for determination of election contests, and certiorari will not be 
granted. State ex rel. Cormick v. Ramsey, 27 S. D. 302, 130 N. W. 768. 

Contest must be initiated by serving upon contestee, within ten days after completion 
of canvass of ballote, affidavit of contest, setting forth grounds therefor. Olesen v. Hoge, 
23 N. D. 648, 137 N. W. 826. 

Election contest in case of decision of tie vote. 47 L-R.A. 559. 

Right of candidate receiving next highest number of votes in the event that wea 
son receiving the highest number is ineligible. 13 L.R.A.(N.6.) 1013; 34 L.R.A.(NS.) 
240; 12 Am. Rep. 341. 

Adequacy of provision for contesting an election other than for selection of offices, 
upon the grounds and in the manner wee by a statute which has reference only 
to the election of officers. 18 L.R.A.(NS.) 566. 

Irregularities which will avoid election. 90 Am. St. Rep. 46. 

eee because of illegal votes, admissibility of evidence to show what votes were 
illegal and for whom they were cast, and power to compel unqualified voter to disclose 
for whom he voted. 84 Am. Dec. 268. 

- Effect of, where ineligible candidate receives a majority of the votes. 124 Am. St. 

ep. 211. 

§ 1047. Answer to notice of contest. Any person, upon whom the notice 
mentioned in the preceding section is served, shall within ten days after such 
service answer such notice, admitting or denying the facts alleged therein, 
and he shall state any other grounds upon which he rests the validity of his 
election, and shall serve a copy of such answer upon the contestant and all 
allegations set forth in the notice and not denied in the answer shall be 
taken as admitted. Such answer shall be served as a pleading in a civil action, 
and when the contestant appears by attorney the service thereof may be made 
upon the attorney. [R. C. 1905, § 689; 1885, ch. 54, § 2; R. C. 1895, § 564.] 

§ 1048. Contest may be brought by whom. Such contest may be brought 
by a person claiming such office on his own motion, in his own name as 
plaintiff, but such contest cannot be brought by any other person unless the 
notice of contest is indorsed with the approval of the state’s attorney of the 
county, or in case of his absence or refusal to approve it, with the approval 
of the judge of the district court. [R. C. 1905, § 690; 1885, ch. 54, § 3; R. C. 
1895, § 565.] 

§ 1049. Trial of contest. The judge of the district court, in case no term 
of such court occurs in such county within twenty days after the service of 
the answer in such contest, may appoint a term of such court therein; but 
if a term of court occurs in such county before that time, then the contest 
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shall be tried at such term, unless otherwise ordered by the court. The district 
court or the judge thereof may, upon ten days’ notice by either party, try 
such contest at chambers at any place fixed by the court; or he may on such 
application or on his own motion, if the pleadings involve a question of fact, 
order such issues to be tried before a jury, or refer the same as provided in 
this chapter, and postpone the trial thereof until it can be had in such county, 
regard being had to the speediest possible trial. If the issues are ordered 
to be tried by a jury the question to be tried must be distinctly stated in 
the order of trial, and the place of such trial must be designated in such 
order. [R. C. 1905, § 691; 1885, ch. 54, § 4; R. C. 1899, § 566.] 

Trial not confined to limited period; purpose is a speedy method of trial; jurisdiction 
continues until contest is tried or dismissed. Howser v. Pepper, 8 N. D. 484, 79 N. W. 
1018; Eakin v. Campbell, 10 N. D. 416, 87 N. W. 991. 
ine) Toe judge who may be affected by the result to hear election case. 42 L.R.A. 

§ 1050. Testimony and procedure in contests. All testimony and deposi- 
tions taken in contests brought under the provisions of this article shall be 
taken in the same manner as in civil actions, and depositions may be taken in 
more than one place at the same time on leave of the court, and all matters 
relating to such contests shall be heard and tried as nearly as may be as civil 
actions are tried, except as otherwise provided in this article; and the costs 
shall be taxed in the same manner as in civil actions, and the court shall 
have power to order amendments to the notice and answer and to all other 
proceedings as provided in the code of civil procedure, and he shall have 
power to make all orders and enter final judgment in such contests the same 
as in civil actions. [R. C. 1905, § 692; 1885, ch. 54, § 5; R. C. 1895, § 567.] 

§ 1051. Contests of elections for removal of county seat, etc. In any county 
where there is a vote for the election or for the removing or changing of the 
county seat of such county, or changing the county lines thereof, any elector 
of such county on leave of the district court may contest the validity of such 
election as to the right of the place declared and selected as the county seat, 
or as to any county line declared to be established or changed by a vote. 
Such elector shall give notice in writing of such contest to the county com- 
missioners or a majority of them, of the county in which such vote was taken, 
by serving a notice as provided in section 1046, within thirty days after the 
result of such vote is canvassed. Such notice shall specify the grounds of 
such contest, and shall be filed with the clerk of the district court within ten 
days after the service thereof upon the county commissioners as aforesaid, 
and such contest shall be tried and determined by the district court or by 
a jury as provided for in this article for the contest of county officers. The 
county commissioners of such county shall appear and defend such contests, 
but in case they fail to appear and defend the same, any elector of such 
county may at any time before such trial, on leave of the court, appear and 
defend the same, and all testimony and depositions shall be taken in the 
same manner as in civil actions. [R. C. 1905, § 693; 1885, ch. 54, § 6; R. C. 
1895, § 568.] 

Validity of county seat election tested only in direct proceeding. Remington v. Hig- 
gins, 6 S. D. 313, 60 N. W. 73. 

Mandamus will lie to compel county officers to hold their offices at county seat, to de- 
oe eo county seat has been legally changed. State v. Langlie, 5 N. D. 594, 67 

‘Elector can maintain action where election for removal was under an invalid law. 
Adams v. Smith, 6 D, 94, 50 N. W. 720. 

On conclusiveness of finding of canvassing board after time for making contest expires. 
State ex rel. Minehan v. Thompson, 24 N. D. 273, 139 N. W. 960. 

§ 1052. Contests may be tried by referee. All vontests brought under the 
provisions of this article may be referred by the court or judge thereof to 
a referee as provided in the code of civil procedure, and when the parties 
to such contest do not consent to a reference the court or a judge thereof 
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may in his discretion order such reference. [R. C. 1905, § 694; 1885, ch. 54, 
§ 7; R. C. 1899, § 569.] 

§ 1053. Surety for costs must be furnished. Any person bringing a contest 
under the provisions of this article must before bringing the same furnish 
good and sufficient surety for costs as provided in the code of civil procedure, 
and the obligation of such surety shall be complete by simply indorsing the 
notice of contest as surety for costs. [R. C. 1905, § 695; 1885, ch. 54, § 8; 
R. C. 1899, § 570.] 

Motion for additional security must be granted and time for giving same lapse, before 
court can dismiss election contest because of insufficient security for costs. Murtha v. 
Howard, 20 S. D. 152, 105 N. W. 100. 

§ 1054. Appeals in contest cases. Appeals from final judgment or decisions 
in such contests may be taken without making a motion for a new trial in 
the district court in the manner provided for in the code of civil procedure, 
except that the undertaking on appeal shall be in the suns to be fixed by the 
judge, not less than five hundred dollars, and shall be approved by the judge 
or by the clerk of the district court of the proper county or subdivision under 
Dera of the judge. ([R. C. 1905, § 696; 1885, ch. 54, § 9; R. C. 1895, 

1. 
$ —_ does not lie from order vacating default judgment. Jensen v. Petty, 14 S. D. 
434, 85 N. W. 923. 

§ 1055. Appeals to the supreme court. Appeals to the supreme court under 
the provisions of this article must be taken within sixty days after notice 
of the entry of final judgment, and the party appealing must immediately 
procure the transmission of the record on such appeal to the clerk of the 
supreme court, and such appeal may be brought on for hearing before the 
supreme court at any time such court shall be in session upon ten days’ 
notice from either party; and the same shall be heard and determined in a 
summary manner. Such notice of hearing may be served during the term 
or in vacation. [R. C. 1905, § 697; 1885, ch. 54, § 10; R. C. 1899, § 572.] 

Appeal does not suspend right of successful party to perform the duties of his office. 
Fylpaa v. Brown Co., 6 S. D. 634, 62 N. W. 962. 

Appeal dismissed unless taken within sixty days from entry of final judgment. Mur- 
ray v. Whitmore, 9 S. D. 288, 68 N. W. 745. 

§ 1056. Construction of this article. This article shall not be construed 
to affect any of the remedies or rights of action or proceedings provided for 
in the code of civil procedure. [R. C. 1905, § 698; 1885, ch. 54, § 11; R. C. 
1899, § 573.] 

The foregoing sections do not prevent testing the result of an election by mandamus. 
Smith v. Lawrence, 2 S. D. 185, 49 N. W. 7; State v. Langlie, 5 N. D. 594, 67 N. W. 958; 
State v. Callahan, 4 N. D. 481, 61 N. W. 1025. 

May be tried by either statutory or civil action. State ex rel. Butler v. Callahan, 4 


N. D. 481, 61 N. W. 1025. 

Provision for testing election of city officer before city council or other municipal body 
as exclusive of mandamus. 26 L.R.A.(N.S.) 211. 

Right to try question, who is de facto officer in mandamus proceeding. 13 L.R-A. 


s. ; 
YN saanit to compel acceptance of office. 24 L.R.A. 493. 
Mandamus to restore to office one who has been illegally removed. 19 L.R.A.(N.S.) 49. 
Necessity of a demand and refusal as condition of right to mandamus to compel sur- 
render of office. 31 L.R.A. 348. 

§ 1057. Provisions of code of civil procedure applicable, when. Except 
as otherwise provided in this article, the provisions of the code of civil 
procedure are applicable to and constitute the rules of practice in the pro- 
ceedings mentioned in this article. [R. C. 1905, § 699; 1885, ch. 54, § 12; 
R. C. 1899, § 574.) 

§ 1058. Provisions of code of civil procedure applicable as to appeals. 
The provisions of the code of civil procedure relative to appeals in civil 
actions, except in so far as they are inconsistent herewith, apply to the 
proceedings mentioned in this article. [R. C. 1905, § 700; 1885, ch. 54, § 13 ; 


R. C. 1895, § 575.] 
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ARTICLE 22.— CoNTEST OF ELECTION OF PRESIDENTIAL ELECTORS. 


§ 1059. Court for trial. Contests of presidential electors. The board for 
the trial of contests of elections for presidential electors shall consist of the 
chief justice of the supreme court, who shall be president of the board, and 
two judges of the district court, to be designated by the governor. If the 
chief justice shall for any cause be unable to attend at such trial, the next 
senior Judge on the supreme bench shall preside in place of the chief justice. 
The secretary of state shall be the clerk of the board, or in his absence or 
inability to act the clerk of the supreme court shall be the clerk. Each 
member of the court before entering upon the discharge of his duties shall 
take an oath before the secretary of state or some officer qualified to 
administer oaths, that without fear, favor, affection or hope of reward he 
will, to the best of his knowledge and ability, administer justice according 
ee and the facts of the case. [R. C. 1905, § 701; 1892, Sp.; R. C. 1895, 

§ 1060. Contestant may apply to court. Any person who by the procla- 
mation of-the governor as hereinbefore provided, appears to have received 
not less than one-fifth of the votes cast at an election for electors of president 
and vice-president of the United States may apply to the board provided 
for in the preceding section for a declaration of his election as elector. 
[R. C. 1905, § 702; 1892, Sp.; R: C. 1895, § 577.] 

§ 1061. Application to state grounds of contest. Such application shall 
be made by petition in writing to be filed in the office of the secretary of 
state within ten days from the date of the proclamation provided for im 
section 1028, who shall forthwith convene the board. The petition shall set 
forth the names of the persons whose election is contested, and the ground for 
such contest. The petitioner shall before any proceedings are had upon the 
petition, except the convening of the board, file a bond to the state in such 
sum and with such surety as the court shall order, conditioned for the payment 
of all costs incurred in the prosecution of such contest in case he shall not 
prevail. [R. C. 1905, § 703; 1892, Sp.; R. C. 1895, § 578.] 

§ 1062. Notice to party contested, how given. Upon the filing of such 
petition and the giving of such bond the board shall order notice of the 
petition to be given, in such manner as it may direct, to the governor and to 
the person whose election is contested, which notice shall be published in such 
newspaper as the board shall order. Such notice shall contain a concise 
statement of the facts alleged in the petition and shall designate the time 
and place fixed by the board for the hearing of the same, which time shall 
not be less than three nor more than fifteen days from the filing of the petition. 
[R. C. 1905, § 704; 1892, Sp.; R. C. 1895, § 579.] 

§ 1063. Appearance by parties to contest. At the time fixed for the 
hearing the petitioner shall appear and produce his evidence and the person 
whose election is contested may appear and produce evidence in his behalf. 
Either party may appear in person or by attorney, and no other person shall 
be entitled to be made a party to such proceedings or to be heard personally 
or by counsel therein; provided, that if more than one petition is pending, 
or more than one election is contested the board may order the contests to 
rae together in its discretion. [(R. C. 1905, § 705; 1892, Sp.; R. C. 1895, 


§ 1064. Hearing, how conducted. The board shall thereupon hear the 
contest and decide all questions of law and fact involved. The burden of 
proof in each case shall be upon the petitioner and the hearing shall be 
confined to the grounds stated in the petition, but the board may in its 
discretion allow the petition to be amended. No ex parte affidavits shall be 
competent evidence at such hearing. No person shall be excused from 
testifying or from producing papers or documents at such hearing on the 
ground that such testimony will tend to criminate himself; but no person so 
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testifying shall be liable to any suit or prosecution, civil or criminal, for any 
matters or causes in respect to which he shall be so examined or to which his 
testimony shall so relate. The board shall have the same power to compel 
the attendance of witnesses as the district courts of this state possess, and 
nothing in this article contained shall be held to limit the power of the board 
to make such regulations as to the conduct of the proceedings as it may 
deem proper, not inconsistent with the provisions of this article, and the 
board shall have all powers necessary to the complete carrying out and per- 
formance of the authority conferred upon it by this article. [R. C. 1905, 
§ 706; 1892, Sp.; R. C. 1895, § 581.] 

§ 1065. Determination of board, how certified. The board shall determine 
in each case which of the parties to the proceedings is entitled to the office 
of elector, and shall cause such determination to be entered of record in such 
manner and form as it shall direct, and shall forthwith certify the same to 
the governor and secretary of state, and such determination so certified shall 
be final and conclusive that the person therein stated to have been elected 1s 
duly elected, and the governor shall forthwith transmit to such person a 
certificate of his election, and every such certificate shall recite that it is 
issued pursuant to a determination under this article, referring to this article. 
The court shall so arrange and conduct the trial of such contest that a 
final determination thereof shall be rendered at least six days prior to the 
second Monday in January next following. [R. C. 1905, § 707; 1892, Sp.; 
R. C. 1895, § 582.] 

§ 1066. Failure of petitioner to appear, effect of. If any petitioner shall 
fail to appear and prosecute his petition against any person who has been 
made a respondent thereto, according to the requirements of this article and 
of such rules as the board shall make, the board shall determine that he has 
so failed, and shall cause such determination to be entered of record in such 
manner and form as it shall direct, and shall forthwith certify such deter- 
mination to the governor and secretary of state; and the same shall be a 
final and conclusive bar to the claim of the petitioner against such respondent 
as fully and completely as if such claim had been heard and determined on 
its merits, and the governor shall issue such certificate as provided in the 
preceding section. [R. C. 1905, § 708; 1892, Sp.; R. C. 1895, § 583.] 

1067. Costs, taxation of. The costs of all proceedings under this article 
shall be taxed under the direction of the board, and if two or more cases 
are heard together the costs shall be apportioned as the board shall direct, 
and in each case in which the petitioner shall not finally prevail the costs 
shall be paid by him, and in each case in which the petitioner shall finally 
prevail the costs shall be borne by the state, in which case the board shall 
certify the costs to the state auditor, who shall issue his warrant upon the 
state treasurer in payment of the same. [R. C. 1905, § 709; 1892, Sp.; R. C. 
1895, § 584.] 

§ 1068. Final hearing, how determined. The final hearing and deter- 
mination under this article shall be by a majority of the board, but any single 
member may exercise any other of the powers given to the board by this 
article. [R. C. 1905, § 710; 1892, Sp.; R. C. 1899, § 585.] 

1069. Mileage and per diem of members of board. The members shall 
be entitled to receive for their travel and attendance the sum of six dollars 
per day and ten cents per mile for each mile necessarily traveled, to be paid 
from the state treasury upon the warrant of the state auditor. [R. C. 1905, 
§ 711; 1892, Sp.; R. C. 1899, § 586.] 


ARTICLE 23.— CoNTEST OF LEGISLATIVE ELECTIONS. 


§ 1070. Notice of contest in legislative elections. When any person intends 
to contest the election of a member of the legislative assembly, he may, within 
ten days after the result of such election shall have been determined by the 
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board of canvassers, give notice in writing to the member whose seat he 
desires to contest of his intention to contest the same, and in such notice 
shall specify particularly the grounds upon which he relies in the contest. 
[R. C. 1905, § 712; R. C. 1895, § 587.] 

§ 1071. Answer to notice. Any member elect, upon whom the notice 
mentioned in the preceding section may be served, shall within ten days after 
the service thereof answer such notice admitting or denying the facts alleged 
therein and stating specifically any other grounds upon which he rests the 
validity of his election and shall serve a copy of his answer upon the con- 
testant or his attorney. All allegations contained in the notice and not 
denied in the answer shall be taken as admitted. [R. C. 1905, § 713; R. C. 
1895, § 588.] 

§ 1072. Testimony taken, when. In all such contests the contestant may 
begin taking testimony as soon as the notice of contest is served and the 
person whose election is contested may commence taking testimony as soon 
as his answer is served, and both parties may continue to take testimony 
for ten days after the time for serving the answer has expired, after which 
time the contestant may take testimony in rebuttal only for five days. [R. C. 
1905, § 714; R. C. 1895, § 589.] 

§ 1073. Notice to take depositions same as in code of civil procedure. Depo- 
sitions taken under the provisions of this article may be taken in the manner 
and upon the notice prescribed in the code of civil procedure for taking 
depositions in civil actions. [R. C. 1905, § 715; R. C. 1895, § 590.] 

§ 1074. Testimony taken at only two places at a time. Testimony taken 
under the provisions of this chapter shall not be taken at more than two 
places at the same time by either party, except by order of the court or the 
judge thereof. [R. C. 1905, § 716; R. C. 1895, § 591.] 

§ 1075. Subpoena to compel attendance of witnesses. When either party 
to such contest desires to take testimony therein, he may apply to any notary 
public or justice of the peace in the county where the testimony is to be 
taken for a subpoena to compel the attendance of witnesses, and the officer 
to whom such application is made shall thereupon issue his subpoena directed 
to such witnesses as shall be named to him, requiring their attendance before 
him at such time and place as may be named in the subpoena to give testimony 
relating to such contests. [R. C. 1905, § 717; R. C. 1899, § 592.] 

§ 1076. Depositions taken without notice on stipulation. It shall be com- 
petent for the parties to such contest by consent in writing to take depositions 
without notice. Such written consent shall be returned with the depositions. 
[R. C. 1905, § 718; R. C. 1895, § 593.] 

§ 1077. Subpoena served, how. Witnesses may be subpoenaed in the manner 
provided in the code of civil procedure. [R. C. 1905, § 719; R. C. 1895, § 594.] 

§ 1078. Attendance compelled only in county. No witness shall be required 
to attend an examination out of the county in which he resides or is served 
with a subpoena. [R. C. 1905, § 720; R. C. 1899, § 595.] 

§ 1079. Failure to attend and testify. Penalty. Any person who, having 
been summoned in the manner above prescribed, refuses or neglects to attend 
and testify in obedience to such subpoena, unless prevented by sickness or 
unavoidable necessity, shall forfeit the sum of twenty dollars to be recovered 
with costs of suit in a civil action in the name and for the use of the party 
at whose instance the subpoena was issued, and such person is also guilty of 
a misdemeanor. [R. C. 1905, § 721; R. C. 1895, § 596.] 

§ 1080. Depositions of nonresident witnesses may be taken. Depositions 
of witnesses residing outside of the district and beyond the reach of a 
subpoena may be taken before any officer authorized to take testimony in 
a civil action. [R. C. 1905, § 722; R. C. 1899, § 597.] 

§ 1081. Examination of Ot ee eg All witnesses, who attend in obedience | 
to a subpoena or who attend voluntarily at the time and place appointed, of 
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whose examination notice has been given as provided in this article, shall 
then and there be examined on oath by the officer who issued the subpoena, 
or in case of his absence, by any other officer authorized to issue such 
subpoena, or by the officer before whom the depositions are to be taken by 
written consent, as the case may be, touching all such matters respecting the 
election being contested as shall be proposed by either of the parties or 
attorneys. [R. C. 1905, § 723; R. C. 1899, § 598.] 

§ 1082. Testimony must be confined to issue. The testimony to be taken 
by either party to such contest shall be confined to the issues raised by the 
notice of contest and answer thereto. [R. C. 1905, § 724; R. C. 1895, § 599.] 

§ 1083. Testimony must be reduced to writing. The officer shall cause the 
testimony of the witnesses to be reduced to writing in his presence and in the 
presence of the parties or their attorneys, if in attendance, and each witness 
Sooo his name at the end of his testimony. [R. C. 1905, § 725; R. C. 1895, 

§ 1084. Production of papers may be required. The officer before whom 
any deposition is taken shall have power to require the production of papers, 
and, on the refusal or neglect of any person to produce and deliver up any 
papers in his possession pertaining to such election, or to produce certified 
or sworn copies of the same in case they are official papers, such person shall 
be liable to all the penalties prescribed in section 1079. All papers thus 
produced and all certified or sworn copies of official papers shall be trans- 
mitted by the officer, with the testimony of the witnesses, to the secretary of 
Aye for the use of the legislative assembly. [R. C. 1905, § 726; R. C. 1899,° 


§ 1085. Adjournments. The taking of the testimony may, if so stated in 
Py iia be adjourned from day to day. [R. C. 1905, § 727; R. C. 1899, 

§ 1086. Papers to be attached to deposition. The notice to take depositions 
with the proof or admission of service thereof and a copy of the subpoena, 
where any has been served, shall be attached to the deposition when com- 
pleted together with a copy of the notice of contest and answer, which shall 
be annexed to the deposition taken and transmitted with them to the secretary 
of state. [R. C. 1905, § 728; R. C. 1899, § 603.] 

§ 1087. Testimony to be forwarded to the secretary of state. All officers 
taking testimony to be used in a contested election case shall, when the taking 
of the same is completed, immediately certify to the same as required by law 
in other cases, and inclose the same in a sealed envelope and after indorsing 
on such envelope the title of the contest forward the same by mail to the 
secretary of state; and the secretary of state is authorized to open the same 
e vr aaa of either party or his attorney. [R. C. 1905, § 729; R. C. 1895, 

4, 

§ 1088. Fees of officers and witnesses. Each witness attending in obedience 
to a subpoena as herein provided, and all officers employed in taking testimony 
in such contested election cases or serving any subpoena or notice herein 
authorized shall be entitled to receive, from the party at whose instance 
the service or attendance shall have been performed, such fees as are allowed 
for similar services in civil actions in courts of record in this state. [R. C. 
1905, § 730; R. C. 1895, § 605.] 

§ 1089. No legislative expense. No payment shall be made by the legis- 
lative assembly out of its contingent fund or otherwise to either party to 
such contest for expenses incurred in prosecuting or defending the same. 
[R. C. 1905, § 731; R. C. 1899, § 606.] 


ARTIOLE 24.— REGISTRATION OF VOTERS. 
1090. Registration of voters. When board shall meet. The persons 
authorized by law or appointed pursuant to any village or city ordinance to 
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act as judges of election in any village, city, ward or other election precinct 
in this state shall, together with the inspector of election for such precinct, 
constitute a board of registry for their respective precincts, and they shall 
meet on Tuesday, two weeks preceding any general election, or annual city 
election, at nine o’clock a. m. and make a list, as hereinafter prescribed, of 
all persons qualified to vote at the ensuing election in such election precinct, 
which list when completed shall constitute and be known as the register of 
electors of such precinct. [R. C. 1905, § 732; 1881, ch. 122, § 1; 1899, ch. 133; 
R. C. 1899, § 607.] 


Requirements as to, are not mere regulations but qualifications that the elector must 
have before voting. Farren v. Commissioners, 5 D. 36, 37 N. W. 756. 

No registration is contemplated except of electors and women are not required to reg- 
ister or furnish affidavit, to entitle them to vote for school officers. Wagar v. Prinde- 
ville, 21 N. D. 245, 130 N. W, 224. 

Validity of statutory regulation of registration. 25 L.R.A, 484. 

Constitutionality of registration laws. 23 Am. Dec. 642; 54 Am. Rep. 843. 


§ 1091. Registers, what to contain. Such registers shall each contain a 
list of the qualified electors of such precinct, alphabetically arranged accord- 
ing to their respective surnames, so as to show in one column the name at 
full length, and in another column the residence by the number of the 
dwelling, if there is a number, and the name of the street or other location 
of the dwelling place of each elector. It shall be the duty of such board 
to enter in such lists the names of all persons residing in its election precinct 
whose names appear on the poll list made in such precinct at the last pre- 
ceding election, the number of the dwelling and name of the street or 
other location if the same is known to or can be ascertained by such board, 
- and for this purpose the board is authorized to take from the office in which 
_it is filed the poll list made and filed by the judges or inspector of such 
precincts at the election held next prior to the making of such register. In 
making such register the board shall enter therein in addition to the names 
’ on the poll list, the names of all other persons who are known to them to be 
qualified electors in such precinct, or shall be proved to be qualified electors 
by the oath of the person applying to be registered, or by the oath of some 
elector whose name has been already placed upon the poll list; and the names 
of all persons on the poll list who have died or removed from the precinct 
shall be omitted from the register. It shall also be the duty of said board 
to enter in such register, alphabetically in separate columns as provided 
. herein, the names of all women entitled to vote for candidates for school 
offices and on questions pertaining solely to school matters in all cities of 
three thousand inhabitants or over. Such board shall complete as far as 
- practicable such register on the day of their meeting aforesaid, and shall 
’ make two copies thereof and certify the register and each of the copies to 
be a true list of the voters in its precinct so far as the same are known, 
within ten days thereafter; such original list, together with the list taken 
from the office aforesaid, shall be filed with the board and shall be kept 
' by one of the judges or by the inspector and carefully preserved for its use 
on the day hereinafter mentioned for the revision and correction of the same. 
One copy of such list shall immediately after its completion be posted in | 
some public and conspicuous place at or near the place where the last pre- 
ceding election in such precinct was held, and be accessible to any elector 
who may desire to examine the same or make copies thereof. Any person 
who shall tear down, deface or destroy any list so posted, is guilty of a mis- 
demeanor and shall be punished by a fine not exceeding five hundred dollars 
or by imprisonment in the jail not exceeding five years, or by such fine and 

imprisonment. [1911, ch. 127; R. C. 1905, § 733; 1881, ch. 122, § 2; R. C. 
* 1895, : 608. ] 

ffect of loss or destruction of registry lists. 28 L.R.A.(N.S.) 989. 

Is “ general election law in relation to registration of electurs on election days” re- 
ferred to in chapter 213, Laws of 1911. State ex rel. Miller v. Flaherty, 23 N. D. 313, 
41 L.R.A(N.S.) 132, 136 N. W. 76. 
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§ 1092. Registry list in new precinct. In case any election precinct shall 
be formed by the organization of a new precinct or by division of any village, 
ward or precinct, or the incorporation of a city or village, the judges or the 
inspector of elections in the new precinct thus formed, may make a registry 
of electors on the day prescribed by this article in such manner as a majority 
of them may direct, and for this purpose they may.make a list or cause to 
be made a certified copy of the poll list or lists of the precinct or precincts 
in which such new precinct was situated, or they may dispense with such list 
and proceed to make a register of electors from the best means at their 
command. Such lists shall only embrace the names of such persons as are 
known to them to be electors in their precinct or proved to be such by the 
oath of an elector whose name has already been entered upon such register, 
or by the oath of the applicant; and such list. shall te preserved and a copy 
posted up as prescribed in the preceding section and shall be revised and 
corrected in the same manner as other lists are corrected. [R. C. 1905, § 734; 
1881, ch. 122, § 3; R. C. 1895, § 609.] 

§ 1093. Board of registration, second meeting. Such boards shall again 
meet on Tuesday of the week preceding such election in their respective 
election precincts at the place designated for holding the polls for the purpose 
of revising, correcting and completing such lists, and for this purpose they 
shall meet at eight o’clock a. m. and remain in session until eight o’clock p. m. 
[R. C. 1905, § 735; 1881, ch.:122, § 4; R. C. 1899, § 610.] 

§ 1004. Proceedings of board to be public. The proceedings of such board 
shall be open, and all persons residing and entitled to vote in such precincts 
shall be entitled to be heard by such board in relation to corrections or 
additions to such register, and the judges or the inspector are empowered | 
to administer oaths for this purpose. One of the lists so kept by the judges 
or inspector as aforesaid shall be used by them on the day of making 
corrections or additions for the purpose of completing the registry of such 
precinct. [R. C. 1905, § 7386; 1881, ch. 122, § 6; R. C. 1899, § 611.] 

§ 1095. Registry list to be revised. It shall be the duty of such board at 
its meeting for revising and correcting such lists to erase therefrom the name 
of any person inserted therein who shall be proved by the oath of two legal 
voters of such precinct to the satisfaction of such board to be nonresidents 
of such precinct or otherwise not entitled to vote therein at the election then 
next to be held. Any elector residing in such precinct and entitled to vote 
therein may appear before such board and require his name to be recorded 
in such list. Any person requiring his name to be recorded shall make the 
same statement as to street and number thereof and where he resides which 
‘Is required by the provisions of this article of persons offering their votes at 
the polls, and shall be subject to the same penalties for refusing to give such 
information or for falsely giving the same, and shall also be subject to 
challenge either by the judges or the inspector or by any elector whose name 
appears on such list, and the same oath may be administered by the Judges 
or inspector or other duly authorized person as is provided in case of persons 
offering to vote at an election; and in case no challenge is made to any person 
requiring his name to be registered or in case of challenge, if such person 
makes oath as aforesaid, then the name of any such person shall be added to 
such list. [R. C. 1905, § 737; 1881, ch. 122, § 7; R. C. 1899, § 612.] 

wey Reg as affecting criminal responsibility for illegal registration. 37 L.R.A. 

§ 1096. Receiving vote from person not on registry list. After such lists 
shall have been fully completed such board shall within two days cause two 
copies of the same to be made, each of which shall be certified by it to be a 
correct list of the qualified electors of the precinct so far as known, which 
list the judges or inspector shall carefully keep and preserve for use on 
election day; and at the opening of the polls the judges or inspector shall 
designate two of their number to check the name of each voter voting in 


267 


§§ 1096-1101 POLITICAL CODE. Elections. 


such precinct whose name is on the register. No vote shall be received at 
any election in this state if the name of the person offering such vote is not 
on the register, unless such person shall furnish to the judges of election his 
affidavit, stating therein that he is a resident of such precinct, giving his 
place of residence and length of time he has resided there, and also prove 
by the oath of a householder and registered voter of the precinct that he 
knows such person to be a resident therein, giving his place of residence. 
Such oath may be administered by the inspector or one of the judges of 
election, or any other person authorized to administer oaths, but no person 
shall receive any compensation for administering such oath. Such oath shall 
be preserved and filed by the judges of election. Any person may be chal- 
lenged and the same oath required as is now or hereafter may be prescribed 
by law. Provided, that nothing herein contained shall be construed as 
rendering void the vote ef any duly qualified elector whose vote has been 
received contrary to the provisions of this section; but the person claiming 
the benefit of such vote in any action or judicial proceeding shall have the 
burden of establishing the fact that such vote was cast by a duly qualified 
elector. (1911, ch. 128; R. C. 1905, § 738; 1881, ch. 122, § 8; R. C. 1899, § ne 


Votes of nonregistered voters who furnish their affidavits must be received and coun 
Power v. Hamilton, 22 N. D. 177, 132 N. W. 664. 

Votes received in violation of statute are irivalid, as statute is mandatory. Fits 
maurice v. Willis, 20 N. D. 372, 127 N. W. 95. ; 

Oath may be taken giving new voter right to vote after return of enrollment books 
to auditor, where such voter reaches age of majority after such return. State ex rel. 
Miller v. Flaherty, 23 N. D. 313, 41 L.R.A.(NS.) 132, 136 N. W. 76. 

Registration as condition of right to vote. 25 L.R.A, 480. 

P bes of the state to require and to prescribe mode of proof of registration. 28 Am. 

t. Rep. 260. 


§ 1097. Duty of clerks of election. The clerks of election in each precinct 
shall enter on the poll list kept by them in columns prepared for that purpose, 
opposite the name of each person voting, the same statement or minute 
heretofore required of the board in making the registry; but such entry shall 
not be made by them if the register correctly contains the name and residence 
of such voter; and in all cases such clerk shall enter in a column opposite 
the name of each person not registered the words ‘‘ not registered.’’ And 
the clerks in case the name of such voter is not registered shall enter in the 
appropriate columns of the poll list the name and residence as in other cases. 
Any person making a false statement as to his residence or dwelling place 
shall be deemed guilty of a misdemeanor, and upon conviction shall be 
punished by a fine of not less than two hundred dollars nor more than five 
hundred dollars, or imprisonment in the penitentiary not exceeding two 
years, at the discretion of the court. [R. C. 1905, § 739; 1881, ch. 122, § 9; 
R. C. 1895, § 614.] 

§ 1098. Register must be filed. Within three days after the canvass of the 
votes the register so kept and checked as aforesaid shall be filed with the 
county auditor of the county in which such precinct is situated, and shall be 
retained and carefully preserved therein as a public record. [R. C. 1905, § 740; 
1881, ch. 122, § 10; R. C. 1899, § 615.] 

§ 1099. Registers to remain public record. Such registers shall at all times 
be open to public inspection without charge. [R. C. 1905, § 741; 1881, ch. 122, 
§ 11; R. C. 1895, § 616.] 

§ 1100. Compensation of members of board of registry. The members of 
the board of registry shall receive the same compensation as is now or may 
hereafter be allowed by law, not to exceed two dollars per day. [R. C. 1905, 
§ 742; 1881, ch. 122, § 12; R. C. 1899, § 617.] 

§ 1101. Board has power to preserve order. The members of such board 
shall have and exercise the same powers in preserving order at their meetings 
under this article as are given to judges of election for preserving order on 
election day, and vacancies may be filled in such board in the same manner 
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as vacancies of judges are now filled at elections. [R. C. 1905, § 743; 1881, 
ch. 122, § 18; R. C. 1899, § 618.] 

§ 1102. Penalty for registering in more than one precinct. Any person who 
shall cause his name to be registered in more than one election precinct, or 
who shall cause his name to be registered knowing that he is not a qualified 
voter in the precinct where such registry is made, or who shall falsely per- 
Sonate any registered voter, and any person aiding or abetting any person 
im any manner in either of such acts, shall be punished for each and every 
offense by imprisonment in the penitentiary for not less than two nor more 
than five years. If any member or officer of such board shall willfully violate 
any of the provisions of this article, or be guilty of any fraud in the execution 
of the duties of his office, he shall be punished by imprisonment in the peni- 
tentiary for a period not exceeding two years. [R. C. 1905, § 744; 1881, 
eh. 122, § 14; R. C. 1899, § 619.] 


ne ee as affecting criminal responsibility for illegal registration. 37 L.R.A. 
-) 1177. 


§ 1103. County auditor to provide blank registers and blanks. The county 
auditors shall provide the board of registry of the several precincts within 
their respective counties with the necessary blank registers and blanks at 
the expense of their respective counties. [R. C. 1905, § 745; 1887, ch. 48, § 1; 
R. C. 1899, § 620.] 

§ 1104. What cities governed by this article. All cities and villages con- 
taining eight hundred or more inhabitants shall be subject to the provisions 
of this article. To determine the number of inhabitants the number of votes 
cast at the last preceding general election shall be multiplied by five. [R. C. 
1905, § 746; 1899, ch. 183; R. C. 1899, § 621.] 


CHAPTER 12. 
EDUCATION. 
A. CODIFICATION OF SCHOOL LAWS. 


ARTICLE 1. SUPERINTENDENT OF PuBLIC INsTRUCTION, §§ 1105-1120. 

2. CounTy SUPERINTENDENT OF SCHOOLS, §§ 1121-1139. 

3. Common ScHOOL Districts, §§ 1140-1150. 

4. ELECTION OF OFFICERS IN COMMON SCHOOL Districts, §§ 1151-1159. 

5. ORGANIZATION MEETINGS AND DUTIES OF CoMMON SCHOOL OFFICERS, 
§§ 1160-1172. 

6. Powrrs aND Duties oF Common SoHOOL Boarps, §§ 1173-1207. 

%. ScHooL Funps, §§ 1208-1221. 

8. Taxes, §§ 1222-1228. 

9. SpecraLt Districts, §§ 1229-1285. 

10. INDEPENDENT ScHoot Districts, §§ 1286-1314. 

11. Boarp oF EDUCATION IN CERTAIN CITIES, §§ 1315-1321. 

12. Vacanorgs, §§ 1322-1326. 

13. EQUALIZATION OF INDEBTEDNESS, §§ 1327-1331. 

14. Bonps or Common Sonoon Districts, §§ 1332-1341. 

15. CompuLsory EpucaTIoN aND MEDICAL INSPECTION, §§ 1342-1346. 

16. Fines, FoRFEITURES AND PENALTIES, §§ 1347-1356. 

17. Stare Boarp oF EXAMINERS, EXAMINATIONS AND CERTIFICATES, 

§§ 1358-1377. 

18. Dutres oF TEACHERS, §§ 1378-1390. 

19. InstITUTES AND AssocraTIons, §§ 1391-1396. 

20. Free Text Books, §§ 1397-1399. 

21. SpecraL Provisions, §§ 1400-1403. 

22. CHILD Lapor, §§ 1404-1414. 

23. MAINTENANCE OF EpUCATIONAL INsTITUTIONS, §§ 1415-1420. 

24. CerTaIn Aors LEGALIZED, §§ 1421, 1422. 
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B. SCHOOL LAWS NOT INCLUDED IN CODIFICATION, 


ARTICLE 1. Stare Boarp or EpucaTion, §§ 1423-1429. 

2. HiagH ScHoo. Alp, §§ 1430-1438. 

3. RuraL ScHOOLS, §§ 1439-1450. 

4. THoroucH SysTEM OF INSTRUCTION IN ScHOOLS, §§ 1451-1453. 

5. State EpucaTionaL Lrprary, § 1454. 

6. CouNTY AGRICULTURAL AND TRAINING SCHOOL, §§ 1455-1471. 

%. ScHooL Funps, §§ 1472-1488. 

8. CONSTRUCTION oF ScHOOL BUILDINGS aND INSPECTION, VENTILA- 
TION AND SANITATION THEREOF, §§ 1489-1494. 

9. TEACHERS’ INSURANCE AND RETIREMENT Funp, §§ 1495-1528. 

10. ScHooL OFFICIALS AND TEACHERS PROHIBITED FROM RECEIVING 
CoMMISSION, § 1529. 


ARTICLE 1.— SUPERINTENDENT OF PUBLIC INSTRUCTION. 


§ 1105. Qualifications of, term of office. There shall be elected by the 
qualified electors of the state at the time of choosing members of the legislative 
assembly, a superintendent of public instruction, who shall have attained the 
age of twenty-five years, who shall have the qualifications of an elector for 
that office, and be the holder of a teacher’s certificate of the highest grade, 
issued in this state. He shall hold his office at the seat of government for 
the term of two years, commencing on the first Monday in January following 
his election, and until his successor is elected and qualified. [1911, ch. 266, 
§ 1; R. C. 1905, § 747; 1890, ch. 62, § 1; R. C. 1899, § 622.] 


Nonpartisan nomination and election of superintendent of public instruction, see sec- 
tions 907-909. 
Right of woman to be superintendent or other officer of schools. 38 L.R.A. 212. 


§ 1106. To preserve miscellaneous documents. He shall preserve in his office 
all books, maps, charts, works on education, school reports and school laws 
of other states and cities, plans for school buildings and other articles of edu- 
cational interest and value which may come into his possession as such officer, 
and at the expiration of his term he shall deliver them together with the 
reports, statements, records and archives of his office to his successor. [1911, 
ch. 266, § 2; R. C. 1905, § 748; 1890, ch. 62, § 2; R. C. 1899, § 623.] 

§ 1107. Supervision of schools. He shall have the general supervision of the 
public schools of the state and shall be ex officio a member of the board of 
university and school lands and of the normal school board of the state. 
[1911, ch. 266, § 3; R. C. 1905, § 749; 1890, ch. 62, § 3; 1891, ch. 56, § 1; 
R. C. 1899, § 624.] 

§ 1108. To furnish school supplies, blanks, etc. He shall prepare, cause to 
be printed and furnished to the proper officers or persons all district clerks’ 
record books and warrant books, school treasurers’ record books, school 
registers, reports, statements, notices and returns needed or required to be 
used in the schools or by the school officers of the state. He shall prepare 
and furnish to school officers, through the county superintendents, lists of 
publications approved by him as suitable for district hbraries; such lists shall 
contain also the lowest price at which each publication can be purchased and 
such other information relative to the purchase of district libraries as he may 
deem requisite. [1911, ch. 266, § 4; R. C. 1905, § 750; 1890, ch. 62, § 4; 1891, 
ch. 56, § 2; 1889, ch. 81; R. C. 1899, § 625.] 

§ 1109. Prescribe course of study. He shall prepare and prescribe a course 
of study for all the common schools of the state. [1911, ch. 266, § 5; R. C. 
1905, § 752; 1890, ch. 62, § 6; R. C. 1899, § 627. 

a - legislature to prescribe subjects to be taught in public schools. 47 L.R.A. 
(N.S. ; 

§ 1110. Advise county superintendents. He shall counsel with and advise 

county superintendents and boards of education in special or independent 
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school districts upon all matters involving the welfare of schools and he shall, 
when requested, give them written answers to all questions concerning the 
school law. He shall decide all appeals from the decision of the county super- 
intendents and may for such decisions require affidavits, or verified statements 
or sworn testimony as to the facts in issue. He shall prescribe and cause 
to be enforced, rules of practice and regulations pertaining to the hearing 
and determination of appeals and necessary for carrying into effect the school 
laws of the state. [1911, ch. 266, § 6; R. C. 1905, § 754; 1890, ch. 62, § 8; 
1891, ch. 56, § 4; R. C. 1899, § 629.] 

Report by superintendent, as privileged communication. 5 L.R.A.(N.S.) 164. 

Privilege of school superintendent or other officer in reporting to school authorities op 

character of teacher. 30 L.R.A.(N.S.) 200. 

§ 1111. Conference with county superintendents. He shall meet with ary 
or all of the county superintendents of the state at such time and place as 
he shall appoint, giving them due notice of such meeting, and it shall be their 
duty to attend such meetings. The object of such meetings shall be to 
accumulate valuable facts relative to schools, to compare views, to discuss 
principles, to hear discussions and suggestions relative to the examinations 
and qualifications of teachers, methods of instruction, text books, institutes, 
visitation of schools and other matters relating to the public schools. [1911], 
ch. 266, § 7; R. C. 1905, § 757; 1890, ch. 62, § 11; R. C. 1895, § 632.] 

§ 1112. Rules for teachers’ institutes. He shall prescribe rules and regula- 
tions for the holding of teachers’ institutes and teachers’ training schools, and 
after counseling and advising with the county superintendent shall appoint 
conductors and assistants therefor. He shall prescribe the course of instruc- 
tion for teachers’ institutes and for teachers’ training schools. [1911, ch. 266, 
§ 8; R. C. 1905, § 753; 1890, ch. 62, § 7; 1891, ch. 56, § 3; 1897, ch. 75; R. C. 
1899, § 628.] 

§ 1113. To assist at teachers’ institutes. He shall when practicable, attend 
and assist at teachers’ institutes and aid and encourage generally, teachers in 
qualifying themselves for the successful discharge of their duties; he shall 
labor faithfully in all practicable ways for the welfare of the public schools 
of the state, and shall perform such other duties as shall be required of him 
eeaay [1911, ch. 266, § 9; R. C. 1905, § 9; 1890, ch. 62, § 18; R. C. 1899, 

4, 

§ 1114. Record of official acts. He shall keep a complete record of all his 
official acts and shall file in his office all appeals and the papers pertaining 
eos [1911, ch. 266, § 10; R. C. 1905, § 755; 1890, ch. 62, § 9; R. C. 1899, 

630. | 

§ 1115. Seal. He shall provide and keep a seal by which all his official acts 
may be authenticated. [1911, ch. 266, § 11; R. C. 1905, § 758; 1890, ch. 62, 
§ 12; R. C. 1895, § 623.] 

§ 1116. Biennial report, what to contain. He shall, on or before the first 
day of November preceding the biennial session of the legislative assembly, 
make and transmit to the governor a report showing: 

1. The number of school districts, schools, teachers employed and pupils 
taught therein and the attendance of pupils and studies pursued by them. 

2. The financial condition of the schools, their receipts and expenditures, 
value of school houses and property, cost of tuition and salary of teachers. 

3. The condition, educational and financial, of the normal and higher insti- 
tutions connected with the school system of the state and as far as it can be 
ascertained, of the private schools, academies and colleges of the state. 

4. Such general matters, information and recommendations relating to the 
educational interests of the state, as he may deem important. [1911, ch. 266, 
§ 12; R. C. 1905, § 760; 1890, ch. 62, § 14; R. C. 1895, § 635.] 

' As to the time for making reports to the governor and the contents thereof, see sec- 

tions 95, 97, 98, 633. 
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§ 1117. Reports to be printed. Three thousand copies of the report of the 
superintendent of public instruction shall be printed biennially in the month 
of December preceding the session of the legislative assembly. One copy shall 
be furnished to each of the members of the legislative assembly, five to each 
state educational institution, one copy to each county superintendent of the 
state, one copy to the president of each school board, one copy to each state 
_ Officer, one copy to each state and territorial superintendent, and twenty 
copies shall be filed in the office of the superintendent of public instruction and 
ten copies in the state library. Copies may be distributed among the various 
colleges, universities and libraries of the United States. [1911], ch. 266, § 13; 
R. C. 1905, § 761; 1897, ch. 75; R. C. 1899, § 636.] 

§ 1118. School laws to be printed. He shall in the year 1911, and every 
four years thereafter, cause to be printed, the school laws of the state, with 
such notes and decisions thereon as may seem to him advisable, and shall 
furnish them through the office of the county superintendent of schools, to 
the school officers of the state, and to public libraries within the state. At the 
close of any biennial session of the legislature he shall publish in pamphlet 
form the laws pertaining to education enacted at that session and shall dis- 
tribute them as provided for the distribution of the school laws. {[1911, 
ch. 266, § 14; R. C. 1905, § 756; 1890, ch. 62, § 10; R. C. 1899, § 631.] 

§ 1119. Publication of proceedings of educational association. The state 
superintendent of public instruction is hereby authorized and required to 
publish annually, as public matter, not to exceed one thousand five hundred 
copies of the proceedings of the North Dakota Educational Association, the 
same to be distributed throughout the state by the department of public 
instruction ; provided, that a copy of the proceedings of said association shall 
be filed by the secretary or other officer of said association with the superin- 
tendent of public instruction, on or before the first day of February of each 
year. [1911, ch. 266, § 15; R. C. 1905, § 762; 1903, ch. 87.] 

§ 1120. Salary. Traveling expenses. He shall receive an annual salary of 
three thousand dollars and in addition thereto his actual and necessary travel- 
ing expenses incurred in the discharge of his official duties, not exceeding 
one thousand two hundred dollars in any one year, such expenses to be paid 
monthly on the warrant of the state auditor upon his filing with such auditor 
an itemized statement of such expenses properly verified. The state superin- 
tendent may appoint a deputy for whose official acts he shall be responsible. 
He may also appoint an assistant whose duty shall be to assist the state 
superintendent in visiting schools, institutes, attending school officers’ meet- 
ings and to perform such other duties as the state superintendent may direct. 
The state superintendent may also appoint such clerks as shall be necessary 
in carrying on the work of his department. [1911, ch. 266, § 16; BR. C. 1905, 


§ 763: 1890, ch. 62, § 16; R. C. 1899, § 637; 1903, ch. 192.] 

Laws 1909, ch. 216, § 4, provided that “the * * * superintendent of public in- 
struction * * * shall * * * receive an annual salary of three thousand dol- 
lars, and shall reside at the capital of the state.” Appropriation for clerk hire, see sec- 
tion 653f. 


ARTICLE 2.— County SUPERINTENDENT OF SCHOOLS. 


§ 1121. Election, term of office. There shall be elected in each organized 
county, at the same time other county officers are elected, a county superin- 
tendent of schools, whose term of office shall be two years, commencing on 
the first Monday in January following his election, and until his successor is 
elected and qualified. [1911, ch. 266, § 17; R. C. 1905, § 764; 1897, ch. 77; 
R. C. 1899, § 638.] 

PA ae nomination and election of county superintendent of schools, see sections 
Provides for term of two years for county superintendent and any additional time 
which may elapse before qualification of successor. State v. Fabrick, 16 N. D. 94, 112 


N. W. 74. 
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Word “ elected” as used in this section signifies election of qualified successor to in- 
cumbent. Jenness v. Clark, 21 N. D. 150, 129 N. W. 357, Ann. Cas. 1913B, 675. 

§ 1122. Qualifications of. No person shall be deemed qualified for the office 
of county superintendent in any county, who is not a graduate of some 
reputable normal school or higher institution of learning, or does not hold at 
least a second grade professional certificate, and who has not had at least two 
years’ successful experience in teaching, one year of which shall have been in 
this state. [1911, ch. 266, § 18.] 

County auditor will not be prohibited from placing upon ballot name of one who was 
nominated as candidate for office of superintendent of schools, at suit of elector of his 
party on ground that such candidate would be ineligible. State ex rel. Ochsenreiter v. 
Blegen, 26 S. D. 106, 128 N. W. 488. 

§ 1123. General duties. The county superintendent of schools shall have 
the general superintendence of the common schools in his county, except those 
in districts which employ a city superintendent of schools. [1911, ch. 266, 
§ 19; R. C. 1905, § 765; 1890, ch. 62, § 20; R. C. 1899, § 639.] 

Schools in special districts are not to be considered in computing salary of county 
superintendents. Dickey County v. Hicks, 14 N. D. 73, 103 N. W. 423. 

§ 1124. General duties, visits. He shall visit each common school at least 
once each year and carefully observe the condition of the school, the mental 
and moral instruction given, the methods of teaching employed by the teacher, 
the teachers’ ability, and the progress of the pupils. He shall advise and 
direct the teachers in regard to the instruction, classification, government and 
discipline of the school and the course of study. He shall keep a record of 
such visits and by memoranda indicate his judgment of the teachers’ ability 
to teach and govern, and the condition and progress of the school, which 
shall be open to inspection by any school director. [1911, ch. 266, § 20; R. C. 
1905, § 766; 1890, ch. 62, § 21; R. C. 1899, § 640.] 

§ 1125. General duties, blanks, teachers’ meetings. He shall carry into 
effect all instructions of the superintendent of public instruction given within 
his authority. He shall distribute to the proper officers and to teachers all 
blanks furnished him by such superintendent, and needed by such officers and 
teachers. Acting under the instructions of the superintendent of public 
instruction, he may convene the teachers of his county not to exceed one 
Saturday in each month during which the public schools are in progress, or 
if the distance is too great he may convene the teachers of two or more dis- 
tricts in each of the several portions of his county in county or district meet- 
ings, for professional instruction and for such other work as may be approved 
by the superintendent of public instruction. Each teacher shall attend the 
full sessions of such meetings when required, and participate in the exercise 
thereof, or forfeit one day’s wages for each day’s absence therefrom, unless 
such absence is occasioned by sickness of the teacher or others to whom his 
attention is due; but when, on account of distance or otherwise, it would 
impose a hardship upon any teacher to attend, or would cause such teacher 
to neglect his school, the county superintendent may excuse such teacher from 
ay [1911], ch. 266, § 21; R. C. 1905, § 767; 1897, ch. 75; R. C. 1899, 

641.] 

§ 1126. Meetings with school officers. He may arrange for meetings with 
school officers at designated times and places, due notice of which has been 
given, for the purpose of inspecting the district records and instructing in 
the manner of keeping the same, and of preparing the reports of district 
officers. He shall visit the officers of the several school districts as often as 
may be necessary to secure the correct keeping of the records. [1911, ch. 266, 
§ 22; R. C. 1905, § 769; 1890, ch. 62, § 24; 1891, ch. 56, § 6; R. C. 1899, § 643; 
1901, ch. 84; 1903, ch. 86, § 1.] 

§ 1127. Annual meeting of school officers. He shall convene the members 
and clerks of the school boards in his county, or such representatives of the 
school officers of each district as the president or members of the school boards 
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may appoint, in case he or they cannot attend personally, for the purpose of 
discussing plans and methods for the improvement and general eare of the 
schools; provided, further, such general meeting shall not occur more than 
once in each year. [1911, ch. 266, § 23; R. C. 1905. § 769; 1890, ch. 62, § 24; 
1891, ch. 56, § 6; R. C. 1899, § 643; 1901, ch. 84; 1903, ch. 86, § 1.] 

§ 1128. Record of official acts. He shall keep a record of all his official acts, 
and shall preserve all books, maps, charts and apparatus sent him as a school 
officer, or belonging to his office. He shall file all reports and statements from 
teachers and school boards and shall turn them over to his successors in office. 
He shall be provided with a seal by which his official acts may be authenti- 
cated. [1911, ch. 266, § 24; R. C. 1905, § 768; 1897, ch. 75; R. C. 1899, § 642.] 

§ 1129. Prepare maps. He shall, on or before the first day of April of each 
year, prepare and furnish to the several assessors of the county a correct sec- 
tional map of their respective districts, showing the boundaries and names 
or numbers of all school districts therein. [1911, ch. 266, § 25; R. C. 1905, 
§ 769; 1890, ch. 62, § 24; 1891, ch. 56, § 6; R. C. 1899, § 643; 1901, ch. 84; 
1903, ch. 86, § 1.] 

§ 1130. File lists. Immediately after the July meeting of the school boards, 
the county superintendent shall file with the county auditor and the county 
treasurer a list of the names of all persons chosen as presidents and clerks 
of the several school boards in his county. [1911, ch. 266, § 26.] 

§ 1131. Apportionment of state tuition fund. He shall make apportion- 
ment of the state tuition fund among the school corporations of the county, 
_as provided in this chapter. [1911, ch. 266, § 27; R. C. 1905, § 773; 1890, 

ch. 62, § 28; R. C. 1899, § 647.] 

§ 1182. To decide questions of controversy. He shall decide all matters in 
controversy arising in his county in the administration of the school law or 
appealed to him from the decision of school officers or boards. An appeal 
may be taken from his decision to the superintendent of public instruction, 
in which case a full written statement of the facts, together with the testi- 
mony and his decision in the case shall be certified to the superintendent of 
public instruction for his decision in the matter, which decision shall be final, 
subject to adjudication or the proper legal remedies in the courts. [1911, 
ch. 266, § 29; R. C. 1905, § 770; 1890, ch. 62, § 25; R. C. 1899, § 644.] 

§ 1133. Power to administer oaths. He shall have power to administer the 
oath of office to all subordinate school officers, and to witnesses and to examine 
them under oath in all controversies pending before him arising in the adminis- 
tration of the school laws; but he shall not receive pay for administering such 
evr ae ch. 266, § 30; R. C. 1905, § 771; 1890, ch. 62, § 26; R. C. 1895, 

645. 

§ 1134. Report delinquent teachers, when. He shall see to it that the pupils 
are instructed in the several branches of study required by law to be taught 
in the schools, as far as they are qualified to pursue them. If any teacher 
neglects or refuses to give instruction as required by law in physiology and 
hygiene and the nature and effect of alcoholic drinks and other narcotics, the 
county superintendent shall promptly notify the secretary of the board of 
examiners. (1911, ch. 266, § 31; R. C. 1905, § 774; 1890, ch. 62, § 29; R. C. 
1899, § 648; 1905, ch. 106, § 1.] 

§ 1135. Report to state superintendent. He shall, on or before the fifteenth 
day of September in each year, make and transmit a report to the superin- 
tendent of public instruction, containing such statistics, items and statements 
relative to the schools of the county, as may be required by such superin- 
tendent. Such report shall be made upon and conform to the blanks furnished 
by the superintendent of public instruction for that purpose. He shall not 
be paid his salary for the last month of his official year until he presents to 
the county commissioners the receipt of the superintendent of public instrue- 
tion for such annual report. [1911], ch. 266, § 32; R. C. 1905, § 775; 1897, 


ch. 75; R. C. 1899, § 649.} 
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§ 1136. Deputies. How appointed. Salary. In counties having fifty or 
more schools, the county superintendent may appoint an office deputy, for 
whose acts as such he shall be responsible, which deputy shall be entitled to a 
salary equal to fifty per cent of the county superintendent’s salary, provided, 
that In counties having one hundred and fifty or more schools, the county 
superintendent shall be allowed one deputy for each one hundred schools or 
major fraction thereof under the supervision of said superintendent. Such 
deputies shall be for the purpose of assisting the county superintendent in 
visiting schools and in the general supervision of the educational work of the 
county. They shall possess the qualifications of the county superintendent 
of schools specified in section 1122 of this chapter and shall each receive a 
salary of two hundred (200) dollars per annum in excess of that paid to the 
office deputy. (1911, ch. 266, § 33; R. C. 1905, § 777; 1897, ch. 75; R. C. 
1899, § 652; 1903, ch. 88; 1905, ch. 100, § 2.] 

Superintendents not custodians of funds or authorized to audit accounts of clerks 
paid therefrom. State ex rel. Wiles v. Heinrich, 11 N. D. 31, 87 N. W. 734. 

§ 11387. Salary and expenses. The county superintendent of schools shall 
recelve an annual salary equal to that paid to the register of deeds of his 
county, which salary shall be paid monthly on the warrant of the county 
auditor on the county treasurer, and in addition thereto he shall receive ten 
cents per mile for the distance actually and necessarily traveled by him or 
his field deputy in the discharge of his duties within the county and in 
attendance at meetings of county superintendents called by the superintendent 
of public instruction as provided by law. He shall at the end of every three 
months make and furnish to the county commissioners an itemized statement 
subscribed and sworn to of the distance so traveled in the discharge of his 
duties, which shall be audited and ordered paid by the board of county 
commissioners. [1911, ch. 266, § 34; R. C. 1905, § 777; 1897, ch. 75; R. C. 1899, 
§ 652; 1903, ch. 88; 1905, ch. 100, § 2.] 

Where the auditor has a discretion to exercise in his official duties, mandamus will 
not lie to cause him to act. State ex rel. Wiles v. Albright, 11 N. D. 22, 88 N. W. 734. 
ag ae superintendents-compensation. Wiles v. McIntosh County, 10 N. D. 594, 88 

County auditor is vested with discretion in issuing warrants for salaries of county 
Officers. State ex rel. Wiles v. Albright, 11 N. D. 22, 88 N. W. 729. 

Pep eue ation to create fund to pay clerks in county superintendent’s office. State ex 
rel, Wiles v. Heinrich, 11 N. D. 31, 88 N. W. 734. 

Schools in special districts are not to be considered in computing salary of county 
superintendents. Dickey County v. Hicks, 14 N. D. 73, 103 N. W. 423. 

§ 1138. Office postage and stationery. He may provide for himself a suit- 
able office for the transaction of official business when not provided therewith 
by the county commissioners, and such commissioners shall audit and pay his 
reasonable accounts for the use and furniture of such office. They shall also 
furnish him with all necessary books, stationery and postage. [1911, ch. 266, 
§ 35; R. C. 1905, § 776; 1897, ch. 75; R. C. 1899, § 651.] 

§ 1139. Shall not absent himself from county. No county superintendent 
of schools shall engage in any profession or occupation, nor shall he absent 
himself from the county or district for which he is elected. to engage in any 
occupation, profession or pursuit during the term for which he is elected for 
such time and in such manner as to interfere with the proper discharge of 
his duties as county superintendent of schools. [1911, ch. 266, § 36; R. C. 
1905, § 780; 1895, ch. 46, § 2; R. C. 1899, § 655.] 


ARTICLE 3.— CoMMON ScHOOL DISTRICTS. 


§ 1140. Each school district a corporation. Each and every school district 
in this state now legally organized or which shall be organized hereafter 
shall be and is hereby constituted a public corporation to be known and 
designated as ............ school district No. ...... OF se eusaeasen County, 
State of North Dakota, with its proper name or number inserted in the blank 
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space provided and with the name of the county inserted in the blank before 
the word county; and in its own proper name, or number, as such corporation 
it may sue and be sued, contract, and be contracted with and may acquire, 
purchase, hold and use personal and real property for school purposes or for 
the purposes mentioned in this act [§§ 1105-1422] and may sell and dispose 
of the same. [1911, ch. 266, § 37; R. C. 1905, § 784; 1890, ch. 62, § 35; R. C. 
1899, § 658.] 

R. C. 1905, sections 784—786 (for which sections 1140 and 1141 herein have been substi- 
tuted) discussed and construed in State ex rel. Laird v. Gang, 10 N. D. 331, 87 N. W. 5. 

ea ied of school district or school corporation to action for damages from negligence. 
87 L.R.A. 301. 

Liability of district on paper executed by school district. 21 L.R.A.(N.S.) 1078. 

§ 1141. What territory may be organized into district school corporations. 
The county commissioners of each county in this state shall organize into a 
school district any territory not, at the taking effect of this act [sections 1103— 
1422], already organized into a school district upon being petitioned so to do 
by at least one-third of the residents of such territory having the care and 
custody of any child of school age; provided, such territory shall consist of 
not less than one congressional township and shall have at least twelve thou- 
sand dollars in taxable property and at least ten children of school age 
residing therein. [1911], ch. 266, § 38; R. C. 1905, § 786; 1899, ch. 148; R. C. 
1899, § 660.] 

Proviso as to cities of eight hundred inhabitants not constitutional. Al] laws required 
to have uniform operation. Plummer v. Borsheim, 10 N. D. 565, 80 N. W. 690. 

Mandamus will lie to compel school board to maintain échool, or Brovice transporta- 
tion for children to some other school. Swenehart v. Strathman, 12 S. D. 313, 81 N. W. 
505. 

Parol evidence admissible to show that contract signed by members of school board 
was delivered upon unfulfilled conditions. Manufacturers’ Fur Co. v. Kremer, 7 8. D. 
463, 64 N. W. 528. 

Presumed in absence of a showing to contrary, that a board was authorized to change 
location of building. Burkhardt v. School Twp., 9 S. D. 315, 69 N. W. 16. 

Organization of civil township in 1906 did not have effect of altering boundary lines 
of general school districts. State ex rel. Nicholson v. Ferguson, 23 N. D. 153, 134 N. W. 
872. 

Duty of county commissioners and county superintendent to consolidate school districts 
on receipt of proper petition is ministerial and may be enforced by mandamus. Stephens 
v. Jones, 24 g D. 97, 123 N. W. 705. 

Action of county commissioners and county superintendent of schools, in granting peti- 
tion for segregation of territory of school district, and organization of new district 
operated ipso facto to create distinct school corporation. Farley v. Lawton School Dist., 
23 N. D. 565, 137 N. W. 821. 


§ 1142. When school corporations may be divided and attached to other 
districts. If a portion of any such school district having not more than ten 
children of school age residing therein is separated from the other portion of 
such district by any natural obstacle which practically prevents such children 
from attending school in such other portion, the county commissioners of the 
county may annex such portion so separated, to an adjoining school district, 
and the portion so annexed shall constitute a part of such adjacent school 
district. If such adjacent district lies in another county, the county com- 
missioners of the two counties may jointly make such annexation; provided, 
that whenever portions of a school district lie mm different civil townships 
there may be created therefrom two or more district school districts, when in 
the judgment of such commissioners and the county superintendent, such 
change can be made without detriment to the school or to the pupils therein, 
and the division can be made by following the boundary line or. lines of con- 
gressional townships, or the meander lines of the government survey. [1911, 
ch. 266, § 39; R. C. 1905, § 788; 1890, ch. 62, § 39; R. C. 1899, § 662; 1901, 
ch. 189. 

Woy school district formed from part of an old one not liable for a bonded indebted- 


ness of old district. Livingston v. School Dist., 9 S. D. 102, 68 N. W. 167; Fordham 
School Township v. Darlington School Twp., 6 S. D. 489, 61 N. W. 1128. 
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County commissioners and superintendent may create new districts. School Dist. No. 
74 v. Board of Com., 9 S. D. 291, 68 N. W. 746; State v. Gang, 16 N. D. 331, 87 N. W. 5. 

Liability of territory annexed to school district to pay proportionate share of existing 
debts. 27 L.R.A.(N.S.) 1147. 

ee of changing boundaries of school district on rights in real property. 26 L.R.A. 
(N.S.) 486. 

Who may maintain.quo warranto to test validity of organization of school district. 
21 L.R.A.(N.S.) 685. 


§ 1143. Annexation of school districts. If a town or village not organized 
into a special district is divided by a civil township line or if such town or 
village is divided by any county line, the county commissioners of such county, 
or the county commissioners of such adjacent counties acting in joint session, 
as the case may be, may, when petitioned so to do by a majority of the voters 
of each part of said town or village, annex one part of such town or village 
to the adjacent school district which includes the other part of such town or 
village and the part so annexed shall constitute a portion of such adjacent 
district. [1911, ch. 266, § 40; R. C. 1905, § 789; 1890, ch. 62, § 40; 1891, ch. 56, 
§ 9; R. C. 1899, § 663.) 


Who may petition in relation to school matters. 43 L.R.A.(N.S.) 293. 
Right to withdraw name from petition. 11 L.R.A.(NS.) 372. 


§ 1144. When civil townships may consolidate into school districts. In 
any county in this state, if a civil township, having less than fifteen persons 
of school age residing therein, by reason of the irregular course of natural 
boundary, contains less than twelve square miles of territory, it shall con- 
stitute a portion of the adjacent school district with which it has the longest 
common boundary line. [1911, ch. 266, § 41; R. C. 1905, § 790; 1890, ch. 62, 
§ 42; R. C. 1899, § 664.] 

§ 1145. School districts. How named. Each school district constituted or 
formed under the provisions of this article, shall be designated a school district 
as distinguished from a civil township or congressional township, and shall 
be named as follows: Each school district which consists of a civil township 
shall be named ‘“‘ ............ School District of ............ County, State 
of North Dakota,’’ with the name of the civil township which constitutes the 
districts inserted in the blank before the word ‘‘ school,’’ and the name of the 
county in which it is situated inserted before the word ‘‘ county.’’ Each 
school district which consists of territory not organized into a civil township, 
but which has been named by a distinctive name shall have such distinctive 
name inserted in the blank before the word ‘‘ school.’’ Each school district 
consisting of territory not organized into a civil township which has no dis- 
tinctive name shall be named ‘‘ School District No. ...... OF sa6cctetanse 
County, State of North Dakota,’’ with its school purposes under the district 
system at the taking effect of this act [§§ 1105-1422], the several school dis- 
tricts shall retain and be known by the number which they have respectively 
at the time of the taking effect of this act and any school district hereafter 
formed in any such county shall be known by the number next higher than 
that of the highest pre-existing numbered district. [1911, ch. 266, § 42; R. C. 
1905, § 791; 1890, ch. 62, § 43; R. C. 1899, § 665.] 

§ 1146. Boundaries, how changed. The board of county commissioners and 
county superintendent of schools may change the boundaries of any school 
district or consolidate two or more districts already organized if in their judg- 
ment such change is desirable or necessary upon being petitioned so to do by a 
majority of the school voters residing in the districts whose boundaries will 
be affected by such change. [1911, ch. 266, ‘§ 43; R. C. 1905, § 793; 1897, 
ch. 75; R. C. 1899, § 667; 1908, ch. 174.] 


Action of county commissioners and county superintendent of schools, in granting 
petition for segregation of territory of school district, and organization of new district, 
operated ipso facto to create distinct school corporation. Farley v. Lawton School Dist., 
23 N. D. 565, 137 N. W. 821. 

Remonstrance signed by school officers of district affected, acknowledging receipt of a 
notice of proposed change in boundaries, is prima facie evidence that notice was duly 
given. School Dist. No. 56 v. School Dist. No. 27, 9 8. D. 336, 69 N. W. 17. 
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Territory may be detached from independent school district in country and attathed 
to another school district in adjoining county. Independent School Dist. No. 2 v. Die- 
trict No. 37, 20 &. D. 349, 106 N. W. 302. 

Who may petition in relation to school matters. 43 L.R.A.(N.S.) 293. 

Right to withdraw name from petition. 11 L.R.A.(N.S.) 372. 


§ 1147. New common school districts. How organized. The board of county 
commissioners and county superintendent may organize a new school district 
from portions of school districts already organized, if in their judgment the 
organization of a new district is desirable and necessary, upon being petitioned 
so to do by at least a majority of the school voters residing in the districts, 
whose boundaries will be affected by the organization of a new district, and 
by at least three-fourths of the residents of the territory to be included in 
the new district. No school district shall be organized under the provisions 
of this section which shall have less than twenty thousand dollars assessed 
valuation and shall have residing therein less than twelve children of school 
age; provided, that when the districts from portions of which such new dis- 
trict is sought to be organized, lie in two or more adjoining counties, such 
new district shall be organized by the concurrent action of the boards of 
county commissioners and county superintendents of such counties; provided, 
further, that action on such organization shall be taken only at the July 
meeting of the county commissioners when petitioned by a majority of the 
voters residing in each of the districts to be affected. [1911, ch. 266, § 44.] 

§ 1148. Public notice given. Whenever the board of county commissioners 
and county superintendent of schools shall be petitioned to organize a new 
school district or to change the boundaries of districts already organized, the 
county superintendent shall give public notice, for at least thirty days, to the 
residents of the districts whose boundaries will be affected by the organization 
of the new district, by mailing a notice to that effect to each school officer of 
such districts, and by publishing the same in the official newspaper of the 
county published nearest that district. [191], ch. 266, § 45.] 

§ 1149. Plats of school districts prepared by county auditor. Record. The 
county auditor shall prepare a record or plat of his county showing the 
boundaries, name or number of school districts in said county which record 
shall remain on file in his office. Whenever the boundaries of a school dis- 
trict are changed or a new school district organized the county auditor shall 
make a record of the same. [1911, ch. 266, § 46; R. C. 1905, § 795; 1890, 
ch. 62, § 47; R. C. 1899, § 669.] 

§ 1150. Legalizing irregularities. All school districts, whether duly and 
legally organized under the provisions of statute, or not, which for one year 
or more last past had a de facto organization, and also all school districts, 
whether duly and legally organized under the provisions of statute or not, 
which have heretofore attached or attempted to attach territory outside of 
the limits thereof and adjacent to such district, and now included in the 
territory comprising or exercising the powers of such school district, are 
hereby declared to be legally organized and are authorized to exercise all the 
functions of school districts which have been duly and legally organized as 
provided by statute, with the boundaries which they may have at the time of 
going into effect of this article, and all contracts and obligations of said dis- 
tricts and the acts of the officials thereof are hereby ratified and confirmed 
so far as to give them the same validity which they would have had if such 
‘districts had been legally organized. [1911], ch. 266, § 47; R. C. 1905, § 796; 
1899, ch. 144; R. C. 1899, § 669a.] 


ARTICLE 4.— ELECTION OF OFFICERS IN ComMMON ScHOOL DISTRICTs. 


_ § 1151. Officers to be elected. On the first Tuesday in June of each year 
there shall be elected one school director for the term of three years and on 
the first Tuesday in June of each even numbered year a school treasurer for 
the term of two years. Such officers shall hold their respeetive offices from 
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the second Tuesday in July following their election for the number of years 
respectively for which they were elected, and until their successors are elected 
and qualified. At the first election for the organization of a new school 
district there shall be elected at large for such school district three directors, 
one to serve until the first annual election, one to serve until the second 
annual election thereafter and one to serve until the third annual election 
thereafter, and a school treasurer to serve until the annual election in the 
next even numbered year and until his successor is elected and qualified. 
(1911, ch. 266, § 48; R. C. 1905, § 797; 1890, ch. 62, § 48; R. C. 1895, § 670; 
1905, ch. 104, § 1. 
Officers of school district as publio officers. 17 L.R.A. 247. 

§ 1152. Polling places, how established. Appointment of election officers. 
The county superintendent in each county shall, at least twenty-one days prior 
to the first election in the new district, fix and designate some polling place 
in each school district so located as to be convenient for the voters of such 
district, and shall appoint two persons to act as judges and two to act as 
clerks of the election of such school officers; such judges and clerks shall be 
qualified voters in their respective districts. The county superintendent shall 
notify in writing such judges and clerks of their appointment, and of the 
place fixed and designated as the polling place in their respective districts 
and shall furnish them with the necessary blanks and poll books for such 
election. He shall also furnish one of such clerks with three notices of such 
election specifying the time and place at which such election is to be held. 
The officers to be elected and term of each which notices such clerk shall 
post in three of the most public places in the district at least fourteen days 
prior to such election. The county superintendent shall fix the date and 
perform such other duties as devolve upon him by the provisions of this 
section fur the first election in any school district hereafter formed under 
the provisions of this chapter, and such election shall be called by the county 
superintendent within thirty days after the formation of such school district. 
[1911, ch. 266, § 49; R. C. 1905, § 798; 1897, ch. 75; R. C. 1899, § 671.] 

Action of county commissioners and county superintendent of schools, in granting 
petition for segregation of territory of school district and organization of new district, 


operated ipso facto to create distinct school corporation. Farley v. Lawton School Dist., 
23 N. D. 565, 137 N. W. 821. 


§ 1153. Who qualified to vote or hold office. At any election of school 
officers in any school district in this state all persons who are qualified electors 
under the general laws of the state and all women twenty-one years of age 
having the necessary qualifications as to citizenship and residence required 
of male voters by law, shall be qualified voters and shall be eligible to the 
office of county superintendent of schools, school director, district treasurer, 
school district clerk, or member of the board of education, or may be judge 
or clerk of such election; provided, however, that the county superintendent 
shall possess the educational qualifications named in section 1122. [1911, 


ch. 266, § 50; R. C. 1905, § 799; 1890, ch. 62, § 50; R. C. 1899, § 672.] 
Registry law as affecting right to vote applies only to males. Wagar v. Prindeville, 
21 N. D. 245, 130 N. W. 224. 
Right of women to vote in school election. 21 L.R.A. 662; 27 LR.A.(NS.) 522. 


§ 1154. Hours polls open. At all elections for school district officers the 
polls shall be opened at two o’clock p. m. and closed at five o’clock p. m. 
[1911, ch. 266, § 51; R. C. 1905, § 800; 1890, ch. 62, § 52; R. C. 1899, § 673.] 

§ 1155. Notice of annual election. At least fourteen days before the first 
Tuesday in June of each year the district school board of each school district 
shall designate one polling place as convenient as possible to the voters of 
such district at which such annual election shall be held, and shall cause 
notice of such election to be posted in at least three of the most public and 
conspicuous places within the district. Such notices shall be signed by the 
clerk or in his absence by the president of the district school board, and shall 
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state the time and place of holding such election, and the officers to be elected 
and their terms of office, and shall be substantially in the following form: 

Notice is hereby given that on Tuesday, the ...... day of June A. D.19...., 
an election will be held at ............ (here insert polling place) for the 
purpose of electing ............ (here insert officers to be elected and term 
each is to serve) for School District No. ...... 1) ae 1) gee (Here 
insert name of school district). The polls will be opened at two o’clock p. m. 
and closed at five o’clock p. m. of that day. 

By order of School Board, 


§ 1156. Judge’s oath. At such annual election any two of the directors 
of the school district may act as judges and the clerk of the district school 
board and one other person to be chosen by the voters present at the opening 
of the polls, shall act as clerks. The voters present at the opening 
of the polls shall choose a person to fill any vacancy caused by the absence 
of either of such officers to act as judge or clerk of such election. Before 
opening the polls each of the judges and clerks of election shall take 
and subscribe the following oath or affirmation: ‘‘I do solemnly swear 
' (or affirm) that I will perform my duties as judge or clerk (as the case may 
be) according to law and the best of my ability.’’ Such oath or affirmation 
may be administered by any officer authorized to administer oaths or by 
either of the judges or clerks. Any school officer elected and qualified under 
the provisions of this chapter [sections 1105-1422] is authorized and em- 
powered to administer any oath or affirmation pertaining in any manner to 
school offices. [1911, ch. 266, § 53; R. C. 1905, § 802; 1890, ch. 62, § 54; 
R. C. 1899, § 675.] 

§ 1157. Election, how conducted, canvass of votes. Such election shall be 
conducted and the votes canvassed as provided by law for general elections, 
except as otherwise provided in this chapter [sections 1105-1422]. Imme- 
diately after the polls are closed the judges shall proceed to count and can- - 
vass the votes for each person voted for at such election for any office, and 
the person receiving the highest number of votes for the office of director 
shall be declared elected. If the election results in a tie the district clerk 
shall immediately notify in writing the parties having received such tie 
votes, and a time shall be agreed upon by the parties, within three days 
after the election, at which the election shall be decided in the manner that 
may be agreed upon by the parties in the presence of the judges and clerks 
of election, and a record of the proceedings shall be made in the records of 
the district clerk. [1911, ch. 266, § 54; R. C. 1905, § 803; 1897, ch. 75; R. C. 


1899, § 676.] 
Decision of tie vote in the absence of statutory provisions. 47 L.R.A. 554. 


§ 1158. Certificate of election. The clerk of the school district shall within 
five days after such election furnish each person elected to any district 
office, a written notice of his election and of his duty to take the oath of 
office as such officer on or before the second Tuesday in July following such 
election. He shall also forward to the county superintendent within ten days 
after such election, a certified list of all the officers elected thereat. [1911, 
ch. 266, § 55; R. C. 1905, § 804; 1890, ch. 62, § 56; R. C. 1895, § 677.] 

§ 1159. Oath of office. Each person elected to the office of school director 
or district treasurer shall before entering upon the duties of his office take 
and subscribe the oath prescribed in section 211 of the constitution, which 
oath shall be filed with the clerk of the school district board. [1911, ch. 
266, § 56; 1890, ch. 62, § 57; R. C. 1895, § 678.] 
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ARTICLE 5.— ORGANIZATION MEETINGS AND DuTIES OF CoMMON SCHOOL OFFICERS. 


§ 1160. Organization, clerk. The school board shall meet annually on 
the second Tuesday in July and organize by choosing one of the members 
president, and a competent person, not a member of the board, clerk, who 
shall hold office during the pleasure of the board. [1911, ch. 266, § 57; R. C. 
1905, § 807; 1890, ch. 62, § 60; R. C. 1899, § 680.] 

§ 1161. District school board quorum. The three school directors in each 
school district shall constitute the district school board. A majority of the 
board shall constitute a quorum and the agreement of a majority shall be 
necessary to the validity of any contract entered into by the board. [1911, 
ch. 266, § 58; R. C. 1905, § 806; 1890, ch. 62, § 59; R. C. 1899, § 679.] 

§ 1162. Meetings of board. Fees. The board shall, on the second Tuesday 
in January, April, July and October of each year, hold regular meetings for 
the transaction of business at such hour and place as may be fixed by the 
board. <A special meeting may be held upon the call of the president or the 
other two members. Written notice of the time and place of any special 
meeting shall be given to each member of the board at least forty-eight hours 
before the time of such meeting. Each member of the board shall be paid 
the sum of eight dollars per annum, less two dollars for each regular meeting 
which he fails to attend; provided, that in any common school district which 
contains a graded school of three or more departments the board shall hold 
regular meetings for the transaction of business on the second Tuesday of 
each month at such time and place as may be fixed by the board, and in such 
districts the members of the board shall receive a compensation of one dollar 
for each meeting attended; provided, further, the members and clerks receive 
ten cents a mile for the distance necessarily traveled in attending general 
meetings of school officers convened by the county superintendent and also a 
salary of two dollars, but the total sum of such salary and mileage shall not 
exceed seven dollars for each officer at any one meeting. [1911, ch. 266, § 59; 
R. C. 1905, § 808; 1890, ch. 62, § 61; R. C. 1899, § 681; 1901, ch. 84, § 2; 1903, 
ch. 86, § 2; 1905, ch. 102.] 


Mandamus will not lie to control action of school officers in discretionary matters. 
Heintz v. Moulton, 7 S. D. 272, 64 N. W. 135. 


§ 1163. Duties of the president. The president shall preside at all meetings 
of the board, and shall perform such duties as usually pertain to such office, 
and in accordance with the customary rules of order. In his absence a presi- 
dent pro tempore shall preside. The president shall perform such other duties 
as are prescribed in this chapter. [1911, ch. 266, § 60; R. C. 1905, § 809; 
1897, ch. 62, § 62; R. C. 1899, § 682; 1901, ch. 84, § 3; 1903, ch. 86, § 3.] 

§ 1164. Duties of clerk. Compensation. The clerk of the board shall keep 
an accurate record of all proceedings of the board, give or post all notices, 
make out all reports and statements and perform all other duties required 
by law or by the board. He shall receive such compensation as shall be fixed 
by the board, not less than ten dollars for one school and five dollars for each 
additional school in his district; provided, that such salary shall not exceed 
fifty dollars in any one year; provided, further, that the clerk shall receive 
such additional compensation for taking the annual school census as the 
board may allow. [1911, ch. 266, § 61; R. C. 1905, § 810; 1897, ch. 75; R. C. 
1899, § 683.] 

§ 1165. Treasurer’s bond. How approved. Vacancy. How filled. The 
school treasurer shall on or before the second Tuesday in July following his 
election and before entering upon his duties, give a bond to the school district 
conditioned for the honest and faithful discharge of his duties and that he 
will render a true account of all funds and property that shall come into his 
hands and pay and deliver the same according to law. Such bonds shall be 
in such sum as may be fixed by the board but not less than double the sum 
to come into his hands in any one year as nearly as may be ascertained, which 
bond shall be signed by two or more sufficient sureties, to be approved by the 
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school board. In case the school board neglects or refuses to approve the 
bond of such treasurer and the sureties thereon, such treasurer may present 
the same to the county superintendent and serve notice thereof upon the board 
and due proof of such notice being made to the county superintendent, he 
shall, unless good cause for his delay appears, proceed to hear and determine 
the sufficiency of the bond and the sureties thereon, and may approve or 
disapprove the same as the facts warrant. In case of a failure to elect a 
successor to any school treasurer at the expiration of his term of office, the 
said treasurer holds over and he shall be required to give a new bond, within 
ten days after notice by the board. In case of a failure so to do, a vacancy 
shall be deemed to exist in said office and shall be filled as provided by law. 
In case a vacancy occurs in the office of the school treasurer, it shall be 
the duty of the county treasurer of the county wherein such school district 
is located, upon being notified by the county superintendent or clerk of such 
school district that such vacancy exists, to perform the duties of treasurer 
of such school district until the vacancy is duly filled. [1911, ch. 266, § 62; 


R. C. 1905, § 811; 1890, ch. 62, § 64; R. C. 1899, § 684. 
a eneulers must now be bonded in the state bonding department as required in 
section 193. 


§ 1166. When additional bonds required. Whenever the amount in the 
hands of the treasurer or subject to his order exceeds two-thirds of the penal 
sum of his bond or when in the judgment of the board or of the county super- 
intendent the security on such bond is impaired, the board or county super- 
intendent shall require an additional bond. If the treasurer fails for twenty 
days to give such additional bond, the office shall be declared vacant and the 
vacancy shall be filled as provided by this chapter [section 1324 herein]. 
(1911, ch. 266, § 63; R. C. 1905, § 812; 1890, ch. 62, § 65; R. C. 1899, § 685.] 

See note to section 1165. 

§ 1167. Surety bonds. Premiums. How paid. Every person hereafter 
elected to the office of district treasurer within the state of North Dakota, shall 
be, and is, hereby required to give an official bond in a penal sum to be fixed 
by the board of directors, which bond shall not be in a less penal sum than 
double the amount of money likely to come into his hands in any one year, 
and such board may by resolution require that such bond shall be executed 
by some responsible fidelity or surety company authorized and qualified to 
do business in the state of North Dakota, and subject to approval as pro- 
vided by law; provided, further, if a surety bond is given it shall be for a 
sum fixed by the board of directors. The amount of premiums for such surety 
or fidelity bond shall be audited by the board of directors and paid out of 
the general fund of the district. [1911, ch. 266, § 634; R. C. 1905, § 813; 1901, 
ch. 187.] ! 


See note to section 1165. 

§ 1168. School funds. How paid out. The school treasurer shall keep such 
account and make such reports as are required of him by law. He shall pay 
no money out of the funds in his hands except upon the warrant of the school 
board, signed by the president and countersigned by the clerk. He shall pay 
all warrants properly drawn and signed when presented, if there is any 
money in his hands or subject to his order for their payment. [1911, ch. 266, 
§ 63%; R. C. 1905, § 814; 1890, ch. 62, § 66; 1891, ch. 56, § 11; R. C. 1895, 
§ 686.] 

§ 1169. Warrants to be endorsed when no funds to pay. When a school 
district warrant is presented to the district treasurer for payment and there 
is no money in his hands or subject to his order belonging to the proper 
fund for the payment of such warrants, he shall indorse on such warrant, 
‘* presented for payment this ........ GAY Of c.cikcakese tues. , 19.., and not 
paid for want of funds,’’ and shall sign such indorsement and indorse the 
sum on the warrant and add ‘‘ balance the part payment of such warrant, 
he shall make such part payment and indorse the sum on the warrant and 
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add ‘ balance not paid for want of funds,’’’ signing the same. He shall 
keep a correct register of all warrants so presented and indorsed. Each 
warrant thus presented and indorsed shall draw interest on the amount 
unpaid at a rate not to exceed seven per cent per annum from the date of 
such presentation and indorsement until paid; provided, that when there 
shall come into the hands of the treasurer or subject to his order, money 
applicable to the payment of any warrant which has been so presented and 
registered, he shall notify in writing by mail, the drawee of such warrant at 
his last known place of residence, to present such warrant for payment, and 
interest shall cease upon every warrant ten days after such notice shall have 
been sent, and such money shall be held for the payment of such warrant. 
[1911, ch. 266, § 64; R. C. 1905, § 815; 1890, ch. 62, § 67; 1891, ch. 56, § 12; 
R. C. 1899, § 687; 1903, ch. 83, § 1.] 

§ 1170. Warrants, what to specify. Each warrant drawn by the clerk or 
the board on the district treasurer must specify the purpose for which it is 
drawn, the fund on which it is drawn and the person to whom payable; and 
no warrant shall be issued except for indebtedness incurred prior to its issue. 
[1911, ch. 266, § 65; R. C. 1905, § 816; 1890, ch. 62, § 68; 1891, ch. 56, § 13; 
R. C. 1899, § 688.] | 

§ 1171. Oaths and bonds. Where to be filed. All official oaths and bonds 
of school district officers shall be filed with the district clerk, who shall im- 
mediately certify to the county superintendent the fact of such oaths and 
bonds being filed. Said clerk shall file school treasurer’s bond with the 
county auditor after such bond has been approved by the district school board, 
as provided in this chapter. In case of the breach of any of the conditions 
of the treasurer’s bond, the board, through its president, and in case of his 
refusal so to do, the county superintendent, shall cause an action to be com- 
menced and prosecuted thereon in the corporate name of the district, and any 
money collected for the district shall be paid to the district treasurer and 
any money collected for fines shall be paid into the county treasury and be 
credited to the general school fund of the state. If the board and county 
superintendent both fail or refuse to bring such action, any taxpayer in the 
district may commence and prosecute such action, and the necessary expense 
thereof shall be paid out of the district treasury unless otherwise ordered by the 
court. [1911, ch. 266, § 66; R. C. 1905, § 817; 1897, ch. 75; R. C. 1899, § 689.] 

§ 1172. Salary of school treasurer. The school treasurer shall be paid for 
his services such sum as shall be fixed by the board not less than five nor 
more than twenty-five dollars per annum. [1911], ch. 266, § 664; R. C. 1905, 
§ 818; 1890, ch. 62, § 70; R. C. 1899, § 690.] 


ARTICLE 6.— POWERS AND DUTIES OF COMMON SCHOOL Boarps. 


§ 1173. General powers. The district school board shall have the general 
charge, direction and management of the schools of the district, and the care, 
custody and control of all the property belonging to it, subject to the pro- 
visions of this chapter; provided that in the employment of teachers, no per- 
son related by blood or marriage to any member of the district board shall be 
hired without the unanimous consent of the board. [1911, ch. 266, § 819; 
1890, ch. 62, § 71; R. C. 1899, § 691.] 

Contract with members of school board as individuals may be enforced. Western Pub. 
Co. v. Bachman, 2 §. D. 512, 51 N. W. 214; Western Pub. Co. v. Murdick, 4 S. D. 207, 56 
N. W. 120, 21'L.R.A. 671. 

School board may not remove school house from where it has been located by majority 
vote of electors. Graves v. Jasper School Twp., 2 S. D. 414, 50 N. W. 904. 

In absence of showing to contrary board presumed to have authority to remove school 
house. Burkhardt v. School . 96. D. 315, 69 N. W. 16. 

Power of board to appoint officer or make contract for term extending beyond its own 
term. 29 L.R.A.(N.S.) 652. 

Ratification by school district of unauthorized contract. 20 L.R.A. 136. 

Bob hae liability of school officer on contract in excess of his authority. 23 L.R.A. 
(N.8.) 428. 
Power of school officials to act as determined by place of performance. 33 L.R.A. 86. 
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§ 1174. Power to establish schools. It shall organize, maintain and con- 
veniently locate schools for the education of children, of school age within 
the district, and change or discontinue any of them as provided by law. 
[1911, ch. 266, § 68; R. C. 1905, § 820; 1890, ch. 62, § 72; R. C. 1899, § 692.] 

§ 1175. Repairs, fuel and supplies. It shall make all necessary repairs to 
school houses, outbuildings and appurtenances, and shall furnish fuel and all 
necessary supplies for the schools and provide for janitor service. [1911, ch. 
266, § 69; R. C. 1905, § 821; 1890, ch. 62, § 73; R. C. 1899, § 693.] 

§ 1176. Furniture, maps, register, school library. The district school board 
shall, with the approval of the county superintendent of schools, furnish to 
each school all necessary and suitable furniture, maps, charts, globes, black- 
boards, and other school apparatus, including any dictionary which is recog- 
nized as a standard authority. The school register and all school blanks 
used shall be those furnished by the state department of public instruction. 
It shall appropriate and expend each year not less than ten dollars ($10.00), 
or more than twenty-five dollars ($25.00), for each school of the district for 
the purpose of school library, to be selected by the school board and the 
teacher, from any list of books authorized by the superintendent of public 
instruction, and furnished by him to the county superintendent for that 
purpose. [1913, ch. 264; 1911, ch. 266, § 70; R. C. 1905, § 822; 1890, ch. 62, 
§ 74; 1891, ch. 56, § 14; R. C. 1895, § 694; 1903, ch. 83, § 2.] 

§ 1177. Care of library. Librarian. It shall have the care and custody 
of the library and may appoint as librarian any suitable person, including 
one of their number, but whenever practicable, the library shall be kept in 
the school house and always so when school is in session. It shall make rules 
to govern the circulation and care of the books while in the hands of the 
pupils or other persons, subject to the general rules as may be prescribed 
by the state superintendent of public instruction, and may impose and collect 
penalties for injuries done to any book by the act, negligence or permission 
of the person who takes the same or while in his possession, but no book 
shall be loaned to any person not a resident of the district. It may at any 
time temporarily exchange any part or all of its library with any other 
district or persons, so far as different books may be obtained, but each district 
shall recall its books before the close of the school term. It may at any time 
accept donations of books for the library, but it shall exclude therefrom all 
‘books unsuited to the cultivation of good character and good morals and 
manners, and no sectarian publications, devoted to the discussion of sectarian 
differences and creeds shall be admitted to the library. It shall be held 
accountable for the proper care and preservation of the library, and shall 
report annually to the county superintendent all library statistics which 
may be required by the blanks furnished for that purpose by the superin- 
tendent of public instruction. [1911], ch. 266, § 71; R. C. 1905, § 822; 1890, 
ch. 62, § 74; 1891, ch. 56, § 14; R. C. 1895, § 694 ; 1903, ch. 83, g 2.] 

§ 1178. Teachers. How employed. Salaries. It shall employ the teachers 
of the school district and may dismiss a teacher at any time for plain violation 
of contract, gross immorality or flagrant neglect of duty. No person shall 
be permitted to teach in any public school who is not the holder of a teacher’s 
certificate or a permit to teach, valid in the county or district in which such 
school is situated, and every contract for the employment of a teacher must 
be in writing and such contract must be executed before such teacher begins 
to teach in such school; provided, that no teacher holding a valid certificate 
shall receive less than forty-five dollars per month. Nothing in this section 
shall be construed to mean that teachers holding the same grade certificate 
must necessarily receive the same salary. ([1911, ch. 266, § 72; R. C. 1905, 
§ 823; 1890, ch. 74, § 75; 1891, ch. 56, § 15; R. C. 1895, § 695; 1905, ch. 100, 
§ 5.] 


An amendment of this section was vetoed in Laws 1913, ch. 316, p. 476. 
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Contract with teacher not holding certificate, void. Hardy v. Purington, 6 8. D. 382, 
61 N. W. 158; Hosmer v. School District, 4 N. D. 197, 59 N. W. 1035, 50 A. S. R. 639, 25 
ar 383; Goose River Bank v. School Township, 1 N. D. 26, 44 N. W. 1002, 26 A. S. 

Power of trustees to hire teacher for period extending beyond their own term. 16 
L.R.A. 257; 29 L.R.A.(NS.) 657. 

Effect of contract by teacher without license or certificate of qualification. 12 L.R.A. 
(NS.) 614; 42 L.R.A.(NS.) 412. 

Privilege of school superintendent or other officer in reporting to school authorities on 
character of teacher. 30 L.R.A.(N.S.) 200. 


§ 1179. Pupils from other districts. It shall have the power to admit to 
the schools in the district, pupils from other districts when it can be done 
without injuring or overcrowding such schools, and shall make regulations 
for their admission and the payment of their tuition. It shall have the power 
to arrange with the board of another district for sending to such district 
such pupils as can conveniently be taught therein, for paying their tuition, 
and for arranging and paying for their transportation to and from the school 
in such district ; and when petitioned by a majority of the voters of a district 
it shall be the duty of the board of any district to arrange for sending to such 
district such pupils as can conveniently be taught therein, for paying their 
tuition and for arranging and paying for their transportation to and from 
the school in such district. It shall have the power to admit to the schools 
in the district, pupils residing in unorganized territory adjacent to the dis- 
trict, and to arrange with the parents or guardian of such pupils for paying 
their tuition; but in no instance shall a board refuse privileges to or collect 
tuition from pupils residing in such adjacent unorganized territory, if the 
parents of such pupils are property holders in the district and pay taxes. It 
shall also have the power to make proper and needful rules for the assign- 
ment and distribution of pupils to and among the schools in the district, and 
their transfer from one school to another. [1911, ch. 266, § 73; R. C. 1905, 
§ 824; 1899, ch. 84; R. C. 1899, § 696; 1903, ch. 83, § 3.] 

Validity of statute giving nonresident of school district right to attend school without 
charge. 24 L.R.A.(N.S.) 1104. 

Power of school authorities to require attendance at particular school as affected by 
location, accessibility or distance. 22 L.R.A.(N.S.) 584. 

§ 1180. Rules. Suspension of pupils. It shall assist and co-operate with 
teachers in the government and discipline of the schools, and may make 
proper rules and regulations therefor. It may suspend or expel from school 
any pupil whe is insubordinate or habitually disobedient, but such suspension 
shall not be for a longer period than ten days nor such expulsion beyond the 
end of the current term of school. (1911, ch. 266, § 74; R. C. 1905, § 825; 
1890, ch. 62, § 77; R. C. 1899, § 697.] 

Exclusion of children from public schools, causes for. 65 Am. St. Rep. 330. 
Forbidding student’s affiliation with secret society. 7 L.R.A.(N.S.) 352. 
Power of school authorities over pupils while outside of school grounds. 3 L.R.A. 


(N.S.) 496. 
Right of school authorities to control pupils when going to and from school. 62 L.R.A. 


160. 
cake ee exclude, suspend or expel pupils for misconduct of themselves or parents. 41 
Separate schools for colored children. 14 L.R.A. 581. 
Right of educational, charitable or religious institution to exclude person on account 
of race or color. 24 L.R.A.(NS.) 447. 

§ 1181. Branches of study. Subject to the approval of the county super- 
intendent, it shall have power to determine what branches, if any, in addi- 
tion to those required by law shall be taught in any school of the district. 
[1911, ch. 266, § 75; R. C. 1905, § 826; 1890, ch. 62, § 77; R. C. 1899, § 697.] 

Power of legislature to prescribe subjects to be taught in public schools. 47 L.R.A. 


(N.S.) 200. 
Religious exercises or instruction in public schools. 16 L.R.A.(N.S.) 860. 


§ 1182. Tax levy. Notice to county auditor. It shall have power to levy 
upon the property in the district a tax for school purposes of not excceding 
thirty mills on the dollar in any year, which levy shall be made by resolution 
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of the board prior to the twentieth day of July. The clerk shall immediately 
thereafter notify in writing the county auditor of the amount of tax so levied. 
It shall not have power to abate or reduce the amount of tax so levied after 
the county auditor has been notified of the amount of such levy. [1911, ch. 
<eoeye R. C. 1905, § 827; 1890, ch. 62, § 79; 1891, ch. 56, § 16; R. C. 1899, 

§ 1183. When school houses can be used for other purposes. It may permit 
a school house, when not occupied for school purposes, to be used under careful 
restrictions for any proper purpose, giving equal rights and privileges to all 
religious denominations or political parties, but for any such use or privilege 
it shall not be at any cost for fuel or otherwise to the district. Nor shall any 
furniture which is fastened to the floor be removed, and whoever removes any 
school furniture for any other purpose than repairing the same or for repairing 
the school room, shall be guilty of a misdemeanor and shall be fined not less 
than five nor more than ten dollars for each offense. All fines imposed and 
collected under the provisions of this section shall be paid into the general 
school fund of the state. [1911], ch. 266, § 77; R. C. 1905, § 828; 1890, ch. 62, 


§ 80; R. C. 1899, § 700.] 
Use of school buildings for private purpose. 33 L.R.A. 118. 
Use of public school building or other school property for other than school purposes. 
31 L.R.A.(N.S.) 588. 


§ 1184. School houses and sites, how determined. Whenever in the judgment 
of the board it is desirable or necessary to the welfare of the schools in the 
district, or to provide for the children therein proper school privileges or 
whenever petitioned to do so by one-third of the voters of the district, the 
board shall call an election of the voters in the district at some convenient 
time and place fixed by the board, to vote upon the question of the selection, 
purchase, exchange or sale of a school house site, of the erection, removal or 
sale of a school house. Said election shall be conducted and the votes can- 
vassed in the same manner as at the annual election of school officers, [1911, 


ch. 266, § 78; R. C. 1905, § 829; 1897, ch. 75; R. C. 1899, § 701.] 
Sufficiency of description of school house site, selected by voters of school district. 
Petersburg School Dist. v. Peterson, 14 N. D. 344, 103 N. W. 756. 
School house can only be moved by majority vote of electors. Graves v. Jasper School 
Twp., 2 S. D. 414, 50 N. W. 904; Farmers’ Nat. Bank v. School Dist., 6 D. 255, 42 N. W. 
767 


Statutory restrictions as to site of school buildings. 43 L.R.A.(N.S.) 1024. 

§ 1185. Election, how called. Plans. How prepared. Three notices of the 
time, place and the purpose of such election shall be posted in three of the 
most public places in the district at least fourteen days prior to such meeting. 
If a majority of the voters present at such meeting shall by vote select a school 
house site or shall be in favor of the purchase, exchange or sale of the school 
house, as the case may be, then the board shall proceed to carry out the 
decision of the voters of the district, provided it shall require a vote of two- 
thirds of the voters present and voting at such meeting to order the removal 
of the school house, and such school house so removed cannot again be removed 
within three years from the date of such meeting; and further, if the question 
of removing the school house fails to carry, then the question of removing such 
school house cannot again be raised within one year; provided, further, that 
whenever a school house is to be purchased, erected or constructed in a common 
school district, the school board shall consult with the county superintendent 
of schools and the county superintendent of health with regard to plans pro- 
viding for the proper construction, lighting, heating and ventilating; pro- 
vided, further, that it shall be the duty of the state superintendent of public 
instruction to furnish plans for school houses of one and two rooms that will 
be in accord with the best ideas pertaining to heating, lighting, ventilation 
and other sanitary requirements; provided, further, that school boards and 
county superintendents shall secure from a competent carpenter or architect 
complete specifications and blue prints for plans furnished by the state superin- 
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tendent of public instruction, or approved plans that may be furnished by said 
carpenter or architect, at a cost not to exceed twenty-five dollars for a one 
room school house and forty dollars for a two room school house. A copy of 
such plans and specifications shall be filed in the office of county superin- 
tendent. [1911, ch. 266, § 79; R. C. 1905, § 829; 1897, ch. 75; R. C. 1899, § 701.] 


Must be located according to statutory requirement. Farmers’ National Bank v. 
School District, 6 N. D. 255, 42 N. W. 767. 
oun only be removed by majority vote. Graves v. School Twp., 2 S. D. 414, 50 N. 
. 904. 


§ 1186. County board of health. Whenever the county superintendent of 
schools shall report to the county board of health that a school house or any 
school out-building is in an unsanitary or unsafe condition, or that any of the 
pupils or any person of school age is alleged to be defective in mind or body, 
it shall be the duty of the said board to investigate the report without delay 
and to direct the school board or a person in charge of the alleged defective 
building to take such action as shall seem to be for the best interests of the 
persons immediately concerned. [1913, ch. 263; 1911, ch. 266, § 80.] 

§ 1187. School house sites, how obtained and maximum area allowed. The 
school board of any school district may take in the corporate name thereof 
any real property not less than two acres, nor exceeding five acres in area 
chosen as a site for school house, as provided in this chapter, and may hold 
and use such tract for school purposes only. It shall secure good title to any 
and all of the school sites in the district, and cause the same to be recorded 
in the office of the register of deeds. It shall be the duty of the state’s 
attorneys to pass upon the title to any school site before the deed thereof is 
recorded. Should the owner of such real property refuse or neglect to grant 
and convey such site a site for a school house may be obtained by proceeding in 
eminent domain, as provided in the Code of Civil Procedure. If this site so 
selected is not used for the purpose for which it is taken for two successive 
years it shall revert to the original owner or his assigns upon payment of 
the sum originally paid by the school district. If such owner or his assigns 
neglects or refuses to make such repayment for one year after the demand 
therefor by the board such site shall be the property of the district. [1913, 
eh. 265; 1911, ch. 266, § 81; R. C. 1905, § 830; 1890, ch. 62, § 82; R. C. 1895, 


702. 

; hias of property for common schools as a public purpose. 22 L.R.A.(N.S.) 169. 

§ 1188. Schools to be organized on petition. If a petition signed by the per- 
sons charged with the support and having the custody and care of nine or more 
children of school age, all of whom reside not less than two and one-half miles 
from the nearest school, is presented to the board, asking for the organization 
of a school for such children, the board shall organize such school and employ a 
teacher therefor, if a suitable room for such school can be leased or rented at 
some proper location not more than two and one-half miles distant from the 
residence of any one of such children, and if no suitable room for such school 
can be leased or rented, the board shall call a meeting of, the voters of the 
district for the selection and purchase or erection of a school house, as provided 
for in section 1185. If at such meeting no such site is selected or if it is not 
voted to erect or purchase a school house for such school, the board shall 
select and purchase a school house site and erect, purchase or move thereon 
a school house at a cost of not more than twelve hundred dollars for such 
school house and furniture therefor; provided, that the provisions of this 
section shall not apply in instances where schools have been consolidated 
in accordance with the provisions of section 1190. [1911, ch. 266, § 82; R. C. 
1905, § 831; 1890, ch. 62, § 83; 1891, ch. 56, § 18; 1899, ch. 81; R. C. 1899, § 703.] 

§ 1189. School terms, how arranged and when discontinued. The district 
board shall determine and fix the length of time the schools in the district 
shall be taught each year, and when each term of school shall begin and end. 
It shall so arrange such terms as to accommodate and furnish school privileges 
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equally and equitably to pupils of all ages; provided, that every common 
school shall be kept in session for not less than seven months in each school 
year ; provided, further, that any school may be discontinued when the average 
attendance of pupils therein for ten consecutive days shall be less than four, 
and all contracts between school boards and teachers shall contain a provision 
that no compensation shall be received by such teacher from the date of such 
discontinuance, if proper and convenient school facilities be provided for the 
pupils therein in some other school. [1911], ch. 266, § 83; R. C. 1905, § 832; 


1899, ch. 81; R. C. 1899, § 704; 1903, ch. 83, § 4,] 

Contract between school board and teacher is not void merely because, at date of 
contract, teacher did not hold teacher’s certificate. Gchafer v. Johns, 23 N. D. 593, 42 
L.R.A.(N.S.) 411, 137 N. W. 481. 

Separate schools for colored children. 14 L.R.A. 581. 

Right of educational, charitable or religious institution to exclude person on account of 
race or color. 24 L.R.A.(N.S.) 447. 


§ 1190. Consolidation. Conveying pupils. The district board may call, and, 
if petitioned by one-third of the voters in the district, shall call an election 
to determine the question of ‘‘ conveying pupils at the expense of said dis- 
trict to and from schools already established, ’’ or ‘‘ of consolidating two or 
more schools, and of selecting a site and erecting a suitable building, or of 
making suitable additions to buildings already erected, to accommodate the 
pupils of schools to be vacated.’’ Said elections shall be conducted, both as 
to notices and as to manner of canvassing the votes, in the same manner as the 
annual school election. If a majority of the votes cast at such election are in 
favor of conveying the pupils at the expense of the district to and from schools 
already established or of consolidating two or more schools and of providing 
- a suitable building for the accommodation of the pupils of vacated schools, 
then the board shall make all necessary arrangements to carry out the decision 
of the district. The board shall arrange for the transportation of pupils to 
and from such schools. It shall establish rouces of travel, adopt rules and 
' regulations for such transportation, and shall contract with responsible parties 
for such transportation. Provided, that whenever the school board of a dis- 
trict in which a consolidated school is established is unable to make suitable 
arrangements for the transportation of pupils to and from school, said trans- 
portation shall be provided according to the provisions of section 1342. [1913, 
ch. 253; 1911, ch. 266, § 84; R. C. 1905, § 832; 1899, ch. 81; R. C. 1899, § 704; 
1903, ch. 83, § 4.] 


Duty of public to furnish free transportation to pupils. 37 L.R.A.(N.S.) 1110. 
Right to use school money for transportation of pupils. 38 L.R.A.(N.S.) 710. 


§ 1191. Additional school time. If a majority of the patrons of any school 
averaging eight or more pupils in daily attendance for a period of three months 
- Immediately prior to the date of filing the petition with the clerk of the dis- 
' trict board, shall petition the board to continue such school for an additional 
- time, the board shall continue such school for that length of time if there are 
funds in the treasury sufficient for that purpose. [1913, ch. 266; 1911, ch. 266, 
. § 85; R. C. 1905, § 833; 1890, ch. 62, § 85; R. C. 1899, § 705.] 

§ 1192. District high schools. How established and controlled. In any 
district containing four or more schools, and having an enumeration of sixty 
or more persons of school age residing therein the board may eall, and if 
petitioned so to do by ten or more voters in the district, shall call a meeting of 
the voters of such district, in the manner prescribed in section 1185 to deter- 
mine the question of establishing a district high school. If a majority of the 
voters at such meeting vote in favor of establishing such high school, the 
meeting shall further proceed to select a site therefor, and to provide for the 
erection or purchase of a school building or for the necessary addition to 
some school building therefor. Thereupon the board shall erect or purchase a 
building or make such addition for such high school, as shall be determined 
at such meeting and shall establish therein a district high school containing one 
or more departments, and employ teachers therefor. [1911, ch. 266, § 86; R. C. 
1905, § 834; 1890, ch. 62, § 86; 1891, ch. 56, § 19; R. C. 1899, § 706; 1903, ch. 85.] 
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§ 1193. Length of term. Such high school shall be kept in session for such 
time each year, not less than four months, as the board may determine. The 
board shall, subject to the approval of the county superintendent, grade such 
high school, and prescribe the studies to be pursued therein, and shall have the 
same management and control thereof as of the elementary schools in the 
district. (1911, ch. 266, § 87; R. C. 1905, § 834; 1890, ch. 62, § 86; 1891, ch. 56, 
§ 19; R. C. 1899, § 706; 1903, ch. 85.] 

§ 1194. Adjacent districts may join. Two or more adjacent school districts 
may join in the establishment and maintenance of such high school, or for a 
graded school or for both, when empowered so to do by a majority of the 
voters in each district, at a meeting called and held as provided for in this 
section [1192], in which case the building and furniture occupied and used for 
such high school or graded school shall belong to the districts so uniting and 
all the costs of maintaining such school or schools, including the wages of 
teachers and all necessary supplies shall be paid by such districts in proportion 
to the assessed valuation of the property in each; and the employment of 
teachers therefor, and the management, control and grading thereof shall be 
vested in the joint boards of such districts, subject to the approval of the 
county superintendent of the county in which such districts are located. [1911, 
ch. 266, § 88; R. C. 1905, § 834; 1890, ch. 62, § 86; 1891, ch. 56, § 19; R. C. 1899, 
§ 706; 1903, ch. 85.] 

§ 1195. School census. Annual report. The school board shall cause an 
enumeration to be made between the first and twentieth day of June of each 
year, of all unmarried persons of school age, being over six and under twenty- 
one, having their legal residence in the district, giving the names and ages of 
such persons and the names of parents and guardians having the care and 
custody of each; also the name and age of each deaf and dumb, blind and 
feeble minded person between the ages of five and twenty-five years, residing 
in the district, including all such persons as may be too deaf or feeble minded 
to acquire an education in the common schools, and the names and post office 
address of the parents or guardians of such persons. The enumeration shall 
be made upon and in accordance with the blanks furnished therefor for the 
county superintendent, and shall be returned to the county superintendent 
prior to the tenth day of July. [1911, ch. 266, § 89; R. C. 1905, § 835; 1899, ch. 
81; R. C. 1899, § 707; 1903, ch. 78; 1905, ch. 103.] 

§ 1196. Reports. To whom sent. A copy of the enumeration of such deaf 
and dumb persons shall be furnished the superintendent of the school for the 
deaf; a copy of the enumeration of such blind persons shall be furnished to 
the superintendent of the school for the blind; and a copy of the enumeration 
of such feeble minded persons shall be furnished the superintendent of the 
institution for the feeble minded, by the county superintendent immediately 
upon the receipt of the same. A copy of such enumeration shall also be kept in 
the office of the district court. [1911, ch. 266, § 90; R. C. 1905, § 885; 1899, ch. 
81; R. C. 1899, § 707; 1903, ch. 78; 1905, ch. 103.] 

§ 1197. Clerk’s annual report. The board shall also cause the district clerk 
to make out an annual report for the year beginning July first, and ending 
June thirtieth, containing such actual and statistical statements and items as 
shall be required by the superintendent of public instruction, and upon and 
in accordance with the blanks furnished therefor by the county superintendent. 
Such reports shall be carefully examined and certified to as correct by the 
board at its regular meeting in July, and transmitted to the county superin- 
tendent prior to the first day of August following. A copy of such report 
shall be filed in the district clerk’s office. [1911, ch. 266, § 91; R. C. 1905, § 835; 
1899, ch. 81; R. C. 1899, § 707; 19038, ch. 78; 1905, ch. 103.] 

§ 1198. Records open to inspection. All reports, books, records, vouchers, 
<ontracts and papers relating to school business in the school district in the 
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office of the clerk shall at all times be open to the inspection of any director, 
who shall advise and aid in securing correct records, accounts and legal 
reports, and they shall likewise be open to the county superintendent, and 
any particular paper or record shall be exhibited at reasonable hours to any 
voter or taxpayer. [1911, ch. 266, § 92; R. C. 1905, § 836; 1890, ch. 62, § 88; 
R. C. 1899, § 708.] 

§ 1199. Records and teaching in English. All reports and records of school 
officers and proceedings of all school meetings shall be in the English language, 
and if any money belonging to any district shall be expended in supporting a 
school in which the English language is not the medium of instruction exclu- 
sively, the county superintendent or any taxpayer of the school corporation 
may in a civil action in the name of the corporation recover for such corpora- 
tion all such money from the officer expending it or ordering or voting for its 
expenditure. [1911, ch. 266, § 93; R. C. 1905, § 837; 1890, ch. 62, § 89; R. C. 
1899, § 709.] 

1200. Exits required. All school houses having more than one school room 
shall have the doors in the exits opening outward, and it is hereby further 
provided that after the passage of this act [sections 1200-1203], school houses 
of more than one room thereafter erected shall be provided with an exit not 
less than four feet six inches in width. All doors to be kept unlocked from 
eight thirty o’clock a. m. to four thirty o’clock p. m. on school days. [1913, ch. 
295, § 1.] 

§ 1201. Fire escapes, how constructed. There is hereby required a station- 
ary fire escape, consisting of iron stairways, attached to school houses having 
more than one story, with iron landings easily accessible from each school room 
above the first floor, guarded by an iron railing not less than two feet six 
inches in height. Such landings shall be connected by iron stairs not less than 
three feet wide and with steps not less than six inches tread, and protected by 
a well secured hand rail of iron on both sides and reaching to the ground. 
Provided, however, that the six-foot section immediately above the ground 
shall be hinged to the main escape so it may be swung out of the way when 
not in use; further provided that this section shall not affect school houses 
now constructed and provided with adequate fire escapes. The way of egress 
to such fire escape shall at all times be kept free and clear from all obstruction 
ei) and every nature. [1913, ch. 255, § 2; 1911, ch. 266, § 94; 1909, ch. 124, 


Laws 1911, ch. 266, §§ 94, 95 and 96 deemed to be superseded by sections 1201, 1202, 
1203, herein provided, respectively as follows: 

“§ 94. Fire escapes required. One or more stationary fire escapes, consisting of 
stairways, shall be attached to the outside of each and every story above the first story, 
of all school houses in the state having more than one aoe and not provided with a 
front and rear exit, each at least four feet six inches in width. 

“§ 95. Duty of school officers. It shall be the duty of all persons including trustecs. 
boards of directors and boards of education having charge of such school houses, to 
comply with the provistons of the last section. 

“§ 96. Penalty. Any and all such persons failing to comply with the provisions of 
sections 94 and 95 of this act shall be guilty of'a misdemeanor.” 

The three sections above quoted were re-enactments of §§ 1, 2 and 3 of Laws 1909, ch. 
124, the latter being expressly repealed in Laws 1911, ch. 266, § 310. 


§ 1202. Duty of school officers. Trustees, boards of directors, boards of edu- 
cation, or any other person having charge of such school houses shall comply 
with the provisions of this act [sections 1200-1203] within six months after 
its passage and approval. [1913, ch. 255, § 3; 1911, ch. 266, § 95; 1909, ch. 124, 

2 


§ 1203. Penalty. Any person or board violating any of the provisions of 
this act [sections 1200-1203] shall upon conviction thereof, be deemed guilty 
of a misdemeanor and shall be punished by a fine of not less than twenty-five 
dollars or more than one hundred dollars. [1913, ch. 255, § 4; 1911, ch. 266, 
§ 96; 1909, ch. 124, § 3.] 
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§ 1204. Duties of district school boards as to tree planting. It is hereby 
made the duty of every district school board in the state of North Dakota to 
plant trees and shrubs upon the grounds of every school house in their 
district and to entourage school children to plant such trees and shrubs and 
to cultivate and protect the same. (1911, ch. 266, § 97; 1909, ch. 201, § 1.] 

§ 1205. Fences. Where stock is permitted to run at large it is hereby made 
the duty of the district school board to cause to be erected about the grounds 
of every school house in each district a fence sufficient to protect the trees 
and shrubs upon the school house grounds from destruction by live stock, and 
such fence shall be provided with convenient gates or stiles; provided, further, 
that in the construction of such fence barbed wire shall not be used. (1911, 
ch. 266, § 98; 1909, ch. 201, § 2.] a. 

§ 1206. Funds for tree planting and cultivation. The district school board 
is hereby empowered and it shall be its duty to expend not less than ten 
dollars annually for each school yard out of the funds of the school district 
for the purpose mentioned in the foregoing section. [1911, ch. 266, § 99; 1909, 
eh. 201, § 3.] 

§ 1207. Stables in rural districts. Hitching posts. If in any rural school 
district, a petition signed by the persons charged with the support and having 
the custody and care of eight or more children of school age is presented to 
the school board asking for the building of a suitable stable upon the school 
site, the board shall provide such stable without unnecessary delay. It shall 
be the duty of the school board in rural districts to provide for substantial 
hitching posts for each school site in the district. [1911, ch. 266, § 100; R. C. 


1905, 5 1089 ; 1901, ch. 188. ] 
he foregoing is Laws 1911, ch. 266, § 100, which was identical with R. C. 1905, § 1039, 
except that the latter required the school board “to provide four substantial hitching 
posts,” etc., instead of “to provide for,” etc. Nevertheless, the enrolled bill for section 
100, above mentioned, as enacted and on file with the secretary of state reads “ for” and 
not “four.” It is “four” in session laws for 1901, ch. 188. 


ARTICLE 7.— SCHOOL FUNDS. 


§ 1208. State tuition fund. How raised. The net proceeds arising from 
all fines and penalties for violation of state laws, from leasing the school 
lands and the interest and income from the state permanent school fund shall 
be collected and paid into the state treasury in the same manner as is pro- 
vided by law for the collection and payment of state taxes, and shall con- 
stitute the state tuition fund, which shall be apportioned among the several 
counties of the state in proportion to the number of children of school age. 
in each as shown by the last enumeration authorized by law. [1911, ch. 266, 
§ 101; R. C. 1905, § 843 ; 1899, ch. 88; R. C. 1899, § 710.] 

§ 1209. County treasurer to report state tuition fund quarterly. It shall be 
the duty of the county treasurer to receive from the proper officers the net 
proceeds of fines, penalties and forfeitures for violation of state laws, and all 
moneys arising from leasing of school lands within the county, and to forward 
a detailed statement of moneys so collected, specifying the amount received 
from each of the above sources, to the state auditor at the same time that he 
is required to make reports of other moneys to such auditor. [1911, ch. 266, 
§ 102; R. C. 1905, § 844; 1899, ch. 83; R. C. 1899, § 711.] 

§ 1210. Duty of state auditor. It shall be the duty of the state auditor on or 
before the third Monday in February, May, August and November in each year 
to certify to the superintendent of public instruction the amount of the state 
tuition fund and the superintendent of public instruction shall immediately 
apportion such funds among the several counties of the state in proportion to 
the number of children of school age residing in each as shown by the last 
enumeration provided for by law and certify to the state auditor, state 
treasurer and to the county treasurer and county superintendent of each 
county, the amount apportioned to the respective counties. Immediately 
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upon receipt of such apportionment from the state superintendent as herein 
provided, the state auditor shall draw a warrant upon the state treasurer for 
the full amount of the state tuition fund apportioned to the several counties 
and shall deliver the same to the state treasurer, taking his receipt therefor 
and shall notify the several county treasurers of the amount due their 
respective counties and that such warrant has been issued therefor, and the 
state treasurer shall pay on such warrant to the several county treasurers 
the amount due their respective counties. [1911, ch. 266, § 103; R. C. 1905, 
§ 844; 1899, ch. 83; R. C. 1899, § 711.] 

§ 1211. Funds kept separate. All moneys arising from interest on the per- 
manent school fund and from leasing school lands shall be apportioned under 
@ separate item and such money shall be taken account of as a separate item 
by all officers making or certifying such apportionment, or through whose 
hands any portion of such funds shall pass and it is further made the duty 
of the district treasurer to keep such funds separate from all other funds 
and if at the close of the school year any part of such funds which was appor- 
tioned prior to the third Monday of May of such year remains in the hands 
of the district treasurer, he shall transfer the same to the general fund of the 
district to which it was apportioned. [1911, ch. 266, § 104; R. C. 1905, § 644; 
1899, ch. 83; R. C. 1899, § 711.] 

§ 1212. Funds defined. How used. All moneys received by the school dis- 
trict from the apportionment made by the superintendent of public instruction 
shall constitute and be designated the state tuition fund. All moneys received 
from district taxes, from subscription, from sale of property, or from any 
other source whatever except from apportionment made by the superintendent 
of public instruction shall be designated the general fund. In addition to the 
state tuition fund and the general fund, a sinking fund may be established as 
provided by this article. The state tuition fund shall be used only in the 
payment of teachers’ salary ; provided, that if the amount of state tuition fund 
apportioned to any district in any one year is insufficient for the payment of 
teachers’ salary in such district, any money on hand or available belonging to 
the general fund of such district may be applied to meet such deficiency ; 
provided, further, that if the state tuition fund apportioned to any district 
in any one year is more than sufficient for the payment of teachers’ wages in 
such district the portion of such fund in excess of the amount so required shall 
be transferred to and become a part of the general fund. [1911, ch. 266, 
§ 105; R. C. 1905, § 845; 1890, ch. 62, § 92; 1891, ch. 57, § 1; R. C. 1899, § 712.] 

§ 1213. Funds controlled and paid out by district treasurer. All funds shall 
be kept in the possession or under the control of and paid out by the district 
treasurer except as otherwise provided in this chapter, and he shall keep for 
each district one general account of the entire receipts and expenditures, and 
separate itemized accounts, as herein provided, for each class of receipts and 
expenditures. His books shall at all times show by entries under proper heads 
all receipts of fund and payments made therefrom, so as to enable any person 
readily to ascertain the balance in any fund. [1911, ch. 266, § 106; R. C. 
1905, § 846; 1899, ch. 83; R. C. 1899, § 713.] 

§ 1214. Not entitled to tuition fund, when. Enumeration. No school dis- 
trict shall be entitled to receive any portion of the state tuition fund that 
fails to make a report of the enumeration of the children of school age in 
the manner provided by law, nor until the enumeration has been taken and 
reported as required by law. The county superintendent is empowered to 
withhold the payment of county tuition fund from any district whose officers 
have failed to make the reports required by law; and, further, the county super- 
intendent shall not authorize the payment of money apportioned to any dis- 
trict unless the bond and oath of the treasurer of such district has been duly 
approved and filed as provided by law. [1911, ch. 266, § 107; R. C. 1905, § 847; 
1897, ch. 75; R. C. 1899, § 714; 1903, ch. 173.] 
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§ 1215. Enumeration in new districts. New districts organized after the 
annual enumeration has been taken shall proceed immediately to take the 
enumeration as provided by law, and after the receipt of such enumeration 
by the superintendent of public instruction through the county superintendent, 
the newly organized district shall receive its proportionate share of the funds 
to be apportioned. [1911, ch. 266, § 108; R. C. 1905, § 847; 1897, ch. 75; R. C. 
1899, § 714; 1903, ch. 173.] 

§ 1216. Apportionment of funds withheld, when. The county superin- 
tendent shall have the right to withhold the apportionment of the county 
tuition fund (two mill tax and school poll tax) from any school district other 
than the new districts herein provided for, which has not maintained school 
therein for a period of not less than six school months in each school of said 
district during the school year preceding such apportionment or has not other- 
wise provided school facilities for the pupils of that district ; provided, further, 
that it shall be mandatory upon the county superintendent to withhold the 
apportionment of the county tuition funds from any district which has not 
maintained school for a period of at least five months in each school in said 
district or has not otherwise provided school facilities for the pupils of that 
district for the school year preceding such apportionment; and when such 
apportionment of county tuition fund shall be withheld by the county superin- 
tendent from any district, it shall revert to the funds from which it was 
originally apportioned. [1911, ch. 266, § 109; R. C. 1905, § 847; 1897, ch. 75; 
R. C. 1899, § 714; 1903, ch. 173.] 

§ 1217. Apportionment of state tuition funds by county superintendent. 
Within thirty days and not less than twenty days after receiving the certificate 
of apportionment from the superintendent of public instruction and the 
certificate from the county auditor as provided for in section 1225, the county 
superintendent shall apportion separately to the several school districts, which 
are entitled to any portion of the state tuition and special funds within the 
county, in proportion to the number of children residing in each district over 
six and under twenty-one years of age as appears from the last enumeration 
authorized by law, upon which the superintendent of public instruction made 
the apportionment to the several counties, and he shall immediately notify 
each district treasurer of the amount of tuition fund in the county treasury 
due the district, and shall certify to the county treasurer and to the county 
auditor the amount due each school district. The county treasurer shall 
deliver to the several school treasurers, upon the order of the county auditor, 
the amounts apportioned to their respective districts, taking a receipt therefor. 
(1911, ch. 266, § 110; R. C. 1905, § 848; 1899, ch. 83; R. C. 1899, § 715; 1901, 
ch. 58; 1903, ch. 83.] 

§ 1218. Treasurer’s accounts. Annual settlement. The district treasurer 
shall open new accounts with each fund at the beginning of each school year, 
and the balance of each fund shall be brought down and become a part of the 
first entry in opening the account for the new year. On the second Tuesday 
in July, the school board shall make settlement with the district treasurer, 
and shall carefully examine his books, accounts and vouchers, and shall ascer- 
tain if the amount of all warrants, bonds and coupons paid and redeemed or 
paid in part, together with the cash in his hands or under his control, is equal 
to the amount of cash on hand at the beginning of the school year, together 
with all money received by him from all sources for school purposes during 
the year. The district treasurer shall deliver to the board at such annual 
meeting, all warrants, bonds and coupons paid and redeemed by him during 
the school year and held by him as vouchers, taking the receipt of the board 
therefor, and such vouchers shall forthwith be filed with the district clerk. 
He shall at that meeting make his annual report in triplicate, one 
copy to be preserved in the treasurer’s office, one to be filed with the clerk 
of the school board and one to be transmitted to the county superintendent 
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of schools, and the board shall cause to be published an itemized statement of 
the receipts and expenditures of the preceding year in a newspaper of the 
county nearest said school district; provided, that if said board or treasurer 
shall have failed to publish said statement by the first of September following 
the presentation of the treasurer’s annual report, then it shall be the duty 
of the county superintendent of schools to cause the publication of the same 
"in a newspaper of the county, said publication to be paid for by the school 
district. The treasurer’s reports shall show the following: 


RECEIPTS. 


The balance at the close of the year. 

The amount received into the state tuition fund. 
The amount received into the special fund. 

The amount received into the county tuition fund. 
The amount received into the sinking fund. 


EXPENDITURES. 


The amount paid for school houses, sites and furniture. 

The amount paid for apparatus and fixtures. 

The amount paid for teachers’ wages. 

The amount paid for services and expenses of school officers. 

The amount paid for redemption of bonds. 

The amount paid for interest on bonds. 

The amount paid for incidental expenses. 

The cash on hand at the close of the school year. : 

Such report shall include such other items as may be required by the district . 
board, or the superintendent of public instruction, and shall be upon and in 
conformity with the blanks furnished him for that purpose. [1911, ch. 266, 
§ 111; R. C. 1905, § 850; 1897, ch. 75; R. C. 1899, § 717; 1901, ch. 86.] 

§ 1219. When county treasurer to pay funds to district treasurer. The 
treasurer of each district shall apply to the county auditor for an order, and 
the county treasurer shall pay over to him on such order all of the school 
money collected for such district and all school money apportioned to such 
district by the county superintendent and the county auditor shall issue 
such order; provided, such district treasurer has qualified and filed his oath 
and bond as provided by law. It shall be the duty of the county treasurer, 
when payment is made to any school treasurer or any funds herein provided 
for, immediately to notify the clerk of the school board of the payment of the 
same. [1911, ch. 266, § 112; R. C. 1905, § 851; 1897, ch. 75; R. C. 1899, § 718.] 

§ 1220. County treasurer to keep accounts with the school corporation. 
Each county treasurer shall keep a regular account with each school corpora- 
tion, in which he shall charge himself with all taxes collected by levy of 
the district school board and all sums apportioned to the district by the 
county superintendent or other authority and all sums received from the dis- 
trict, and he shall credit himself with all payments made to the treasurer of the 
district, distinguishing between the items paid by apportionment, those from 
county taxes and those from other sources. He shall also credit himself with 
all payments for redemption or endorsement of warrants in the collection of 
taxes and shall deliver to the district treasurer a duplicate tax receipt for the 
amount of each warrant so indorsed or redeemed, together with all warrants 
so redeemed at the time of making other regular payments to the district 
treasurer. To these credits, to balance the accounts, he shall add all items for 
legal fees, for collection and other duties. He shall annually on the first day 
of July file with the county superintendent of schools an itemized statement of 
all funds remitted by him during the preceding school year to each of the 
respective school district treasurers. On the same day he shall also send state- 
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ments to each of such treasurers itemizing the payments made by him during 
such time to such respective treasurers. Also, he shall, on the same day, send 
to each district clerk a copy of the statement which he sends to the treasurer 
of that district. [1913, ch. 269; 1911, ch. 266, § 113; R. C. 1905, § 852; 1899, 
ch. 83; R. C. 1899, § 719.] 

§ 1221. School taxes, how and when collected. It shall be the duty of the 
county treasurer to collect the taxes for school purposes at the same time 
and in the same manner that the county and state taxes are collected, and full 
power is hereby given him to sell property for school taxes the same as is pro- 
vided by law for the collection of other taxes; whenever an error occurs in 
the tax list of any school district, the school board or board of education in 
special or independent districts or districts organized under special laws may 
correct such errors and refund such taxes improperly collected. All penalties 
and interest collected on delinquent school taxes shall be applied to the proper 
fund to which such delinquent taxes belong. [1911, ch. 266, § 114; R. C. 1905, 
§ 853 ; 1899, ch. 83; R. C. 1899, § 720.] 


ARTIOLE 8.— TAXES. 


§ 1222. School board to levy tax. Each district school board shall have 
power and it shall be its duty to levy upon all property subject to taxation 
in the district, a tax for school purposes of all kinds authorized by law, not 
exceeding in the aggregate a rate of thirty mills on the dollar in any one year. 
Such tax shall be levied by resolution of the board prior to the twentieth day 
of July of each year, which resolution shall be entered in the records of the 
proceedings of the board. The clerk shall immediately thereafter notify the 
county auditor in writing of the amount of tax levied, and such notice shall be 
substantially the following form: 


State of North Dakota, \ss 


County of .............. 
Sota sacs toto enitlep ue Paes gales Dae wes ea e«acea SOROO) District 
OO Le tis erased testy ascent ae poeice 
‘ County Auditor of <6 2..02i22 ded ssesacdadieadeeeees County: 
ir: 
You are hereby notified that the School Board of.................. School 
District.............. has levied a tax of.......... dollars upon all real and 


personal property in said school district for school purposes. You will duly 
enter and extend such tax upon the county tax list for collection upon the 
taxable property of such school district for the current year. 

Dated at............ 1184 44sec dees BF OL xcvewiieiccas 19.. 

District Clerk. 

[1911, ch. 266, § 115; R. C. 1905, § 854; 1890, ch. 62, § 101; 1891, ch. 56, § 21; 
R. C. 1899. § 721.] 

§ 1223. Levy to pay judgment. The notice of a tax levy to pay any judg- 
ment against the district shall be in addition to the regular tax and shall be 
certified to the county auditor under the same general form, as near as may be; 
provided, that if the boundaries of such district shall embrace a portion of two 
counties then the clerk of such district shall certify to the county auditor of 
the county in which is located the original district to which such portions of 
the district embraced in the other county is attached, in addition to the tax 
levy above mentioned, a list and valuation of all property subject to taxation in 
such portion of such district embraced in the other county, as shown by the 
assessor making the assessment in such county, township or assessor’s district, 
and the auditor shall enter such property upon the tax duplicate of his county 
and levy all school taxes upon the same, and the county treasurer of the 
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county shall collect the taxes levied thereon the same as other taxes are col- 
lected and pay the same over as provided by law. [1911, ch. 266, § 116; BR. C. 
1905, § 854; 1890, ch. 62, § 101; 1891, ch. 56, § 21; R. C. 1899, § 721.] 

§ 1224. Tax, how levied. The county auditor of each county shall at the 
time of making the annual assessment and levy of taxes levy a tax of one dollar 
on each elector in the county for the support of public schools, and a further 
tax of two mills on the dollar on taxable property in the county, to be col- 
lected at the same time and in the same manner as other taxes are collected, 
which shall be apportioned by the county superintendent of schools among 
the school districts of the county. (1911, ch. 266, § 117; R. C. 1905, § 855; 
1899, ch. 83; R. C. 1899, § 723.] 

§ 1225. How apportioned. It shall be the duty of the county auditor on or 
before the third Monday in February, May, August and November in each 
year, to certify to the county superintendent of schools the amount of such 
county tuition fund, which the county superintendent of schools shall appor- 
tion among the several school districts in the same manner as provided for the 
apportionment of the state tuition fund. The county superintendent shall file 
with the county auditor and the county treasurer a certified statement showing 
the amount apportioned to each district. [1911, ch. 266, § 118; R. C. 1905, 
§ 855 ; 1899, ch. 83; R. C. 1899, § 722.] 

§ 1226. Apportionment of delinquent taxes. It shall also be the duty of 
the county auditor to certify at the time herein specified the amount of delin- 
quent taxes collected for the special tuition fund prior to those levied for the 
year 1899, which amounts shall be apportioned by the county superintendent of 
schools as herein provided. [1911, ch. 266, § 119; R. C. 1905, § 119; 1899, ch. 
83; R. C. 1899, § 722.] 

1227. Maximum levy for final judgment. Taxes to be uniform. When any 
final judgment shall be obtained against a school district the board thereof 
shall levy a tax upon the taxable property of such district not exceeding in 
amount twenty mills on the dollar in any one year, which shall be used in the 
payment thereof. The county auditor shall make out, charge and extend 
upon the tax list against each description of real property and against all 
personal property, and upon all taxable property of the district, all such taxes 
for school and judgment of which he has been notified, have been levied by 
the district in which the property is situated and taxable, in the same manner 
in which the county and state tax list is prepared, and deliver it to the county 
treasurer at the same time. All taxes for school purposes shall be uniform 
upon the property within each school district. [1911, ch. 266, § 120; R. C. 
1905, § 856; 1890, ch. 62, § 103; R. C. 1899, § 723.] 

§ 1228. Indebtedness of district. How adjusted when no legal school board 
exists. If any school district in the state has for one or more years past, either 
through failure to elect a school board or through a failure of the county 
superintendent to appoint a school board, been without a legal school board 
or if hereafter any school district through such failure to elect or appoint such 
school board shall be without such legal school board and such district shall 
have an authorized indebtedness either in bonds, interest due on bonds or 
otherwise, it shall be the duty of the county superintendent, the county treas- 
urer and county auditor, acting as a board of adjusters, to assess upon the 
taxable property of such school corporation a tax not to exceed twenty mills 
on the dollar in any one year upon the assessed valuation thereof for the pay- 
ment of the same. Which tax so levied shall be extended upon the tax lists by 
the county auditor and be collected and shall be applied upon and used for the 
payment of such indebtedness and shall be paid to the creditors of such dis- 
trict upon the warrant of the county auditor, countersigned by the county 
superintendent, and all warrants, bonds, interest coupons, receipted bills or 
accounts shall be filed in the office of the county auditor, and in case such 
school corporation has a bonded indebtedness, it shall be the duty of such 
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board of adjusters to levy a tax upon the property of such district sufficient 
to create a sinking fund for the redemption of such bonds upon the maturity of 
the same, such sinking fund to be levied and provided for in compliance with 
the requirements of such bonds. [1911, ch. 266, § 121; R. C. 1905, § 858; 
1890, ch. 62, § 105; R. C. 1899, § 725.] 


ARTICLE 9.— SPECIAL DISTRICTS. 


§ 1229. Cities governed by the provisions of this article. All cities and 
incorporated towns and villages which have heretofore been organized under 
the general school laws, and which are provided with a board of education, 
shall be governed by the provisions of this article. Any city, or incorporated, 
or platted town or village, may be constituted a special school district in the 
manner hereinafter prescribed, and shall then be governed by the provisions 
of this article; provided, that any city heretofore organized for school pur- 
poses under a special act, may adopt the provisions of this article by a majority 
vote of the voters therein, in the same manner as is provided for the organ- 
ization of a new corporation under the provisions of this article. [1911, ch. 


266, § 122; R. C. 1905, § 937; 1897, ch. 75; R. C. 1899, § 785; 1903, ch. 175.] 


City under a a ae charter, which organizes under general law, is thereafter governed 
by general school law. State v. Power, 5 S. D. 627, 59 N. W. 1090. 


§ 1230. Special school districts. Whenever any platted or incorporated city, 
town or village shall constitute a portion of a school district, it may be organ- 
ized into a special school district, alone or with contiguous territory, and the 
property and indebtedness of such organized school district divided as herein- 
after provided. [1911, ch. 266, § 123; R. C. 1905, § 938; 1901, ch. 186, § 1.] 

1231. Superintendent shall call election on petition. When. In such 
cases a petition signed by a majority of the voters of such school district, 
including women who are legal voters, may be presented to the county super- 
intendent of schools for the division of such school district and the organiza- 
tion of such city, town or village, together with such territory contiguous 
thereto as may be described in said petition, into a special school district, and 
setting forth in detail the boundaries of such proposed special district, the man- 
ner and terms of the division of the property, real and personal, and the indebt- 
edness, bonded or otherwise, of such school district as desired by the peti- 
tioners, and thereupon such superintendent shall within five days call an 
election to be held in such proposed special district, incorporated city, town 
or village, and an election to be simultaneously held in that portion of such 
school district, situated outside of such proposed special school district, city, 
town or village. [1911, ch. 266, § 124; R. C. 1905, § 939; 1901, ch. 186, § 2.] 

§ 1232. Notice given, election. How held. Such superintendent shall cause 
notice of each of such elections to be given by publishing notice thereof, stating 
the time and place of holding such elections, in a newspaper, published in such 
school district (if any), and if there is no newspaper published in such school 
district, then by posting three notices of the election to be held, in such 
proposed special school district, city, town or village, and in three public 
places in said district outside of such proposed special school district, city, 
town or village. Such notices shall be posted or published not less than 
fourteen days before such election. Such superintendent shall appoint judges 
and clerks of such elections and the same shall be held and conducted in 
the same manner, and the polls shall be opened at the same time as in other 
school district elections, and the result of such elections shall be certified 
and delivered to such superintendent within three days after the close of the 
polis. (1911, ch. 266, § 125; R. C. 1905, § 940; 1901, ch. 186, § 3.] 

§ 1233. Ballots. How printed. There shall be printed or written on the 
ballots used at such election the following statement: ‘‘ For division of (here 
state the name of the district to be divided) and the division of its property 
and debts as follows: (here state the boundaries of the proposed special school 
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district and the manner and terms of such division as set forth in the petition 
filed).’? The voter shall write after such statement the word ‘‘ yes ’’ if in 
favor of such division, and the word ‘‘ no ’’ if against it. [1911, ch. 266, § 126; 
R. C. 1905, § 941; 1901, ch. 186, § 4.] 

§ 1234. Superintendent shall notify president of school board. Such super- 
intendent shall thereupon forthwith notify the president of the school board 
of such school district and the auditor or clerk of such city, town or village, 
ye eae such elections. [1911, ch. 266, § 127; R. C. 1905, § 942; 1901, 
ch. ,§ 4 

§ 1235. Districts constituted. If such elections shall each be in favor of the 
division of such school district, such proposed special school district, city, 
town or village shall thereafter constitute a special school district ; and such 
original school district situated outside of such special school district, city, 
town or village, shall constitute a common school district. (1911, ch. 266, 
§ 128; R. C. 1905, § 943; 1901, ch. 186, § 6.] 

§ 1236. Election for special district and common district. The county super- 
intendent shall thereupon call an election for the election of officers of such 
special school district and common school district, of which election notice 
shall be given for at least fourteen days; such elections shall be held as in 
other cases, in common school districts and special school districts, and such 
special school district shall thereafter be subject to all provisions of law 
a ise a school districts. [1911, ch. 266, § 129; R. C. 1905, § 944; 1901, 
ch. 97. 

§ 1237. Division of property. Such school district and such special school 
district shall thereupon proceed to divide the property of such original school 
district according to such petition and shall be bound respectively to pay the 
indebtedness of such district as provided in such petition, and may make any 
contracts or conveyances necessary to carry into effect all the provisions of 
such petition. [1911, ch. 266, § 180; R. C. 1905, § 945; 1901, ch. 186, § 8.] 

ine, 2 changing boundaries of school district on rights in real property. 26 L-‘R.A. 

§ 1238. Bonded indebtedness. Tax to be levied to pay. In case such original 
school district shall have outstanding any bonded debt for the payment of 
which no sufficient levy of taxes has been made, the board of education of 
such special school district and the school board of such school district shall, 
at the time of making the next annual tax levy, levy a tax sufficient to pay 
the interest and also the principal of so much of such bonded debt as shall be 
assumed by said special school district and such common school district 
respectively as the same mature, and shall designate the amount of such tax 
to be collected in each year thereafter, and shall certify such levy to the county 
auditor, who shall thereupon enter and extend upon the tax list in each year 
the amount of such tax to be collected in that year. ([1911, ch. 266, § 131; 
R. C. 1905, § 946; 1901, ch. 186, § 9.] 

§ 1239. Bonded debt. Special school district and common school district 
to pay. Such special school district and such common school district shall 
provide for and pay according to the terms of the bonds, such portion of bonded 
- 10 as is assumed by it. (1911, ch. 266, § 182; R. C. 1905, § 947; 1901, ch. 186, 

10. 

§ 1240. Adjacent territory. How attached for school purposes. When 
any special school district has been organized and provided with a board of 
education under any general law, or a special act, or under the provisions of 
this article, territory outside the limits thereof but adjacent thereto may be 
attached to such special school district by the board of education thereof, 
upon application m writing signed by a majority of the voters of such ad- 


jJacent territory; provided, that no territory shall be annexed which is at | 


a greater distance than three miles from the central school in such special 
district, except upon petition signed by two-thirds of the school voters resid- 
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ing in the territory which is at a greater distance than three miles from the 
central school in such special district; and upon such application being made, 
if such board shall deem it proper and to the best interests of the school of 
such corporation and of the territory to be attached, an order shall be issued 
by such board attaching such adjacent territory to such corporation for school 
purposes, and the same shall be entered upon the records of the board. Such 
territory shall from the date of such order be and compose a part of such 
corporation for school purposes only. Such adjacent territory shall be at- 
tached for voting purposes to such corporation, or, if the election is held in 
wards, to the ward or wards or election precinct or precincts to which it lies 
adjacent; and the voters thereof shall vote only for school officers and upon 
such school questions; provided, that nothing in this act shall prevent any 
such adjacent territory from being annexed because of such adjacent territory 
being in an adjoining county, and provided, that the county commissioners may 
detach any part of such adjacent territory which is at a greater distance than 
three miles from the central school in such special district and attach it to 
any adjacent common or special school district or districts upon petition 
to do so, signed by three-fourths of the legal voters of such adjacent terri- 
tory; provided, further, that in all cases fourteen days’ notice of a hearing 
before the board shall be given, by publication in the nearest newspaper and 
posted notices in conspicuous places, three in the special district, three in the 
territory sought to be annexed, and three in the district remaining from 
which the territory shall be taken. And such territory shall not become a 
part of the special district until five days after such hearing, upon order of 
the board as hereinbefore provided; and all assets and liabilities shall be 
equalized according to section 1327. [1911, ch. 266, § 183; R. C. 1905, § 949; 


1897, ch. 75; R. C. 1899, § 786; 1905, ch. 99.] 

Territory may be detached from independent school district in county and attached to 
another school district in adjoining county. Independent School Dist. No. 2 v. District 
No. 37, 20 S. D. 349, 106 N. W. 302. 

Amendatory act is not void because subject is not expressed in title, if subject matter 
is ane to subject of original act and within title of that act. School Dist. v. King, 
20 N. D. 614, 127 N. W. 515. 

Territory cannot be segregated from school district except by petition as provided in 
this section. State ex rel. Nicholson v. Ferguson, 23 N. D. 153, 134 N. W. 872. 

Question as to whether application for annexation of territory to school district was 
signed by majority of voters is conclusively determined by annexation. Greenfield School 
Dist. v. Hannaford Special School Dist., 20 N. D. 393, 127 N. W. 499. 

Liability of territory annexed to school district to pay proportionate share of existing 
debts. 27 L.R.A.(NS.) 1147. 


§ 1241. Name of body corporate. Every such district shall be a body cor- 
porate for school purposes by the name of ‘‘ The Board of Education of the 
City, town or village (as the case may be) of ............ cece eee eees (here 
insert the corporate name of the city, town or village) of the State of North 
Dakota,’’ and shall possess all the powers and duties usual to corporations 
for public purposes or conferred upon it by this article or which may here- 
after be conferred upon it by law; and in such name it may sue and be sued, 
contract and be contracted with, and hold and convey such real and personal 
property as shall come into its possession by will or otherwise; and it shall 
procure and keep a corporate seal by which its official acts may be attested. 
[1911, ch. 266, § 184; R. C. 1905, § 950; 1890, ch. 62, § 171; R. C. 1899, § it) 


Corporate existence of district not put in issue by denial on information and belie 
Board of Ed. v. Prior, 11 S. D. 292, 77 N. W. 106. 


§ 1242. Conveyance of school property. How executed. Any such city or 
incorporated town or village is authorized and required upon the request of 
the board of education, to convey to such board of education all property 
within the limits of any such corporation heretofore purchased by it for 
school purposes and now held and used for such purposes, the title to which 
is vested in any such civil corporation. All conveyances for such property 
shall be signed by the mayor or president of the board of trustees or com- 
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mission and attested by the clerk of such corporation, and shall have the 
seal of the corporation affixed thereto and be acknowledged by the mayor 
or president in the same manner as other conveyances of real estate, [1911, 
ch. 266, § 185; R. C. 1905, § 951; 1890, ch. 62, § 172; R. C. 1899, § 788.] 

§ 1243. Special school districts. How organized. When a petition signed 
by one-third of the voters of a city, incorporated or platted town or village, 
or a school district in which is located a city or incorporated or platted town 
or village entitled to vote at such election, is presented to the council, com- 
mission or board of trustees of such city, incorporated or platted town or 
village or school district, asking that such city, incorporated or platted town 
or village or school district be organized as a special school district, such 
council, commission or board of trustees shall within ten days order an election 
for such purpose, notice of which shall be given, and the election conducted 
and the returns made in the manner provided by law for the annual school 
election; and the voters of such city, incorporated town or village or school 
district shall vote for or against organization as a special schoo) district at 
7a] [1911, ch. 266, § 1386; R. C. 1905, § 951; 1897, ch. 75; R. C. 1899, 

§ 1244. Election of first board of education. If a majority of the votes 
cast at such election is for organization as a special school district, another 
election shall be called in the same manner as is prescribed in the foregoing 
section, at which the voters of such city, incorporated town or village or 
school district shall elect five members of the board of education, two of whom 
shall serve until the first annual election, two until the second annual election, 
and one until the third annual election thereafter, and until their successors 
are elected and qualified, and their respective terms shall be determined by 
lot. (1911, ch. 266, § 187; R. C. 1905, § 953; 1897, ch. 75; R. C. 1899, § 790.) 

§ 1245. Terms of office. Quorum. The board of education of each special 
district shall consist of five members who shall be elected by the legal voters 
thereof and who shall hold their office for the term of three years and until 
their successors are elected and qualified, except as provided for first elections 
under this article; and three members shall constitute a quorum for the 
transaction of business at any legal meeting. [1911, ch. 266, § 138; R. C. 
1905, § 954; 1890, ch. 62, § 175; R. C. 1899, § 791.] 

§ 1246. Compensation of members. Must not be interested in contracts. 
Each member of such board of education shall receive a compensation of 
one dollar and fifty cents for each meeting of such board actually attended 
by him; provided, that no compensation shall be allowed for more than one 
meeting in each calendar month. The members shall not be interested, 
directly or indirectly, in any contract for making any improvements or 
repairs, or for erecting any building or for furnishing any materials or sup- 
plies for their district. [1911, ch. 266, § 139; R. C. 1905, § 955; 1890, ch. 62, 
§ 176; R. C. 1899, § 792.] 

§ 1247. Meetings of board. The annual meeting of such board of education 
shall be held on the second Tuesday in July following the annual election, 
at which time the newly elected members shall assume the duties of their 
office. The board shall meet for the transaction of business as often as once 
in each calendar month thereafter and may adjourn for a shorter time. 
Special meetings may be called by the president or in his absence by any 
two members of the board or by giving a personal] notice to each member of 
the board or by causing a written or printed notice to be left at his place 
of residence, at least forty-eight hours before the time of such meeting. 
[1911, ch. 266, § 140; R. C. 1905, § 956; 1890, ch. 62, § 177; R. C. 1899, § 793.] 

§ 1248. Organization of board. At the annual meeting on the second 
Tuesday in July of each year such board of education shall organize by 
electing a president from among its members, who shall serve for one year; 
and they shall also appoint a clerk and a treasurer, not of their own number, 
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who shall hold their offices during the pleasure of the board and receive 
such compensation for their services as shall be fixed by the board. In the 
absence of the president at any meeting a president pro tempore may be elected 
by the board. [1913, ch. 256; 1911, ch. 266, § 141; R. C. 1905, § 957; 1890, 
ch. 62, § 178; R. C. 1899, § 794.] 

§ 1249. Duties of president. The president shall preside at all meetings 
of the board, appoint all committees whose appointment is not otherwise 
provided for and sign all warrants ordered by the board to be drawn upon 
the treasurer for school moneys and perform other acts required by law. 
[1911, ch. 266, § 142; R. C. 1905, § 958; 1890, ch. 62, § 179; R. C. 1899, § 795.] 

§ 1250. Duties of clerk. Records. The clerk shall keep a true record of 
all the proceedings of the board, take charge of its books and documents, 
countersign all warrants for school moneys drawn upon the treasurer by 
order of the board and affix the corporate seal thereto and perform such 
other duties as the board may require. The records, books, vouchers and 
papers of the board shall be open to examination by any taxpayer of the 
district. Such record or a transcript thereof certified by the clerk and at- 
tested by the seal of the board, shall be received in all courts as prima facie 
evidence of the facts therein set forth. [1911, ch. 266, § 143; R. C. 1905, § 959; 
1890, ch. 62, § 180; R. C. 1899, § 796.] 

§ 1251. Powers and duties of board. Each board of education shall have 
the power and it shall be its duty: 

1. To establish a system of graded common schools which shall be free to 
all children of legal school age, residing within such special district, and 
shall be kept open not less than seven nor more than ten months in any year. 

2. To establish and maintain such schools in its city, town or village as it 
shall deem requisite or expedient and to change or discontinue the same. 

3. To establish and maintain a high school, whenever in its opinion the 
educatione] interests of the corporation demand the same, in which such 
courses of study shall be pursued as shall be prescribed or approved by the 
superintendent of public instruction, together with such additional courses as 
such board of education may thereafter deem advisable to establish. 

4. To purchase, sell, exchange and hire school houses and rooms, lots or 
sites for school houses, and to fence and otherwise improve them as it deems 
proper. 

5. Upon such lots and upon such sites as may be owned by such special 
district, to build, alter, enlarge, improve and repair school houses, outhouses 
and appurtenances as it may deem advisable. 

6. To purchase, sell, exchange, improve and repair school apparatus, text 
books for the use of the pupils, furniture and appendages, and to provide 
fuel for the schools. 

7. To have the custody of all school property of every kind and to see 
that the ordinances and by-laws of the city or village in relation thereto are 
observed. | | 

8. To contract with, employ and pay all teachers in such schools and to 
dismiss and remove for cause any teacher whenever the interests of the 
school may require it; but any such teacher shall be required to hold a 
certificate to teach, issued by the county superintendent or the superintendent 
of public instruction, and if any such teacher holds only an elementary 
certificate the board may impose such further requirements as the best in- 
terests of the several grades may require. No person who is related to any 
member of the board, by blood or marriage, shall be employed as a teacher 
without the concurrence of the entire board. 

9. To employ, should it deem expedient, a competent and discreet person 
as superintendent of schools for a period not to exceed three years, and to 
pay such person a reasonable salary; such superintendent may be required to 
act as principal or teacher in such school. 
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10. To defray the necessary and contingent expenses of the board, in- 
cluding the compensation of its clerk. 

11. To adopt, alter and repeal, whenever it may deem expedient, rules 
‘and regulations for the reception, organization, grading, government and 
instruction of pupils, their suspension, expulsion or transfer from one school 
to another. But no pupil shall be suspended or expelled except for insub- 
ordination, habitual indolence or disorderly conduct; such suspension shall 
not be for a longer period than ten days, nor such expulsion beyond the end 
of the current term of school. 

12. Each member shall visit, at least twice in each year, all the public 
schools in the city or village. 

13. To make a report on July Ist, or as soon thereafter as practicable, of 
the progress, prosperity and condition, financial as well as educational, of 
all the schools under its charge, a copy of which, together with such further 
information as shall be required by the superintendent of public instruction, 
shall be forwarded to the county superintendent, the same as reports are 
made by other school districts; and such report or such portion thereof as 
the board of education shall consider advantageous to the public, shall be 
published in a newspaper in the city or village, and in cities of over eight 
hundred inhabitants it may be published in pamphlet form. 

14. To admit children of persons not living in such special district, and to 
fix and collect the tuition therefor, if in its judgment the best interests of 
the school will permit. 

15. To cause an enumeration to be made annually, of the children of 
school age within such special district, including those residing in any terri- 
tory thereto attached for school purposes, as provided for other school dis- 
tricts, and return the same to the county superintendent. (1911, ch. 266, 


§ 144; R. C. 1905, § 960; 1897, ch. 75; R. C. 1899, § 797.] 
8. Power of trustees to hire teacher for period extending beyond their own term. 16 
L.R.A. 257. 
11. Forbidding student’s affiliation with secret society. 7 L.R.A.(N.S.) 352. 
Power of school authorities over pupils while outside of school grounds. 3 L.R.A. 


(N.S.) 496. 

Right of school authorities to control pupils when going to and from school. 62 
L.R.A. 160. 

Right to exclude, suspend, or expel pupils for misconduct of themselves or parents. 41 
L.R.A. 593. 


§ 1252. School under supervision of whom. The schools of each special 
district shall be under the immediate supervision of the board of education 
or the school superintendent appointed by such board. [1911, ch. 266, § 145; 
R. C. 1905, § 962; 1890, ch. 62, § 183; R. C. 1899, § 799.] 


As to schools in special districts not being under supervision of county superintendents. 
Dickey County v. Denning, 14 N. D. 77, 103 N. W. 422. 


§ 1253. Treasurer, custodian of school moneys. All moneys from whatever 
source, which the board of education of any special district shall by law be 
authorized to receive, shall be paid over to the treasurer of the said board 
and he shall charge the same to the proper fund. (1911, ch. 266, § 146; 
R. C. 1905, § 961; 1890, ch. 62, § 182; R. C. 1899, § 798.] 

§ 1254. Treasurer. The treasurer of any city, town or village comprising 
a special district shall be treasurer of the board of education thereof; pro- 
vided, however, should the said special school district have within its boun- 
daries and be comprised partly of territory without the limits of said city, town 
or village, then the said special school district shall elect, at its regular 
elections, a treasurer in the manner provided by law for the election of 
school district treasurer. [1911, ch. 266, § 147; R. C. 1905, § 966; 1890, ch. 
62, § 187; R. C. 1899, § 803.] 

§ 1255. Treasurer. Duties of. The treasurer of each board of educa- 
tion shall keep a true account of the receipts and expenditures of the various 
funds separately, and shall prepare and submit in writing a quarterly report 
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of the state of the finances of the district, and shall, when required, produce 
at any meeting of such board, or any committee appointed for the purpose 
of examining his accounts, all books and papers pertaining to his office. He 
shall safely keep in his possession or under his control all school moneys 
coming into his hands, and shall pay out such moneys only upon a warrant 
signed by the president, countersigned by the clerk and attested by the cor- 
porate seal of the board. (1911, ch. 266, § 148; R. C. 1905, § 967; 1890, ch. 
62, § 188; R. C. 1899, § 804.] 

§ 1256. Treasurer’s bond. The treasurer of the board shall execute a bond 
to such board, with sufficient sureties to be approved by the board, in such 
sum as such board may from time to time require, as near as can be ascer- 
tained in double the amount of the moneys likely to come into his hands, 
conditioned for the faithful discharge of his duties as treasurer; which bond 
shall be in addition to his bond to the city, town or village. In case of the 
failure of the city, town or village treasurer to give such bond within ten 
days after being required so to do by such board of education, such treasurer’s 
office shall become vacant and the council or board of trustees of such city, 
town or village shall appoint another person to his place, who shall give 
such additional bonds. [1911, ch. 266, § 149; R. C. 1905, § 968; 1890, ch. 62, 
§ 189; R. C. 1899, § 805.] 

§ 1257. Taxable property. The taxable property of the whole school cor- 
poration including the territory attached for school purposes shall be subject 
to taxation. All taxes collected for the benefit of the school shall be paid in 
money, and shall be placed in the hands of the treasurer, subject to the 
order of the board of education. [1911, ch. 266, § 150; R. C. 1905, § 963; 
1890, ch. 62, § 184; R. C. 1899, § 800.] 

§ 1258. Annual school tax. The board of education shall on or before 
the twentieth day of July of each year levy a tax for the support of the schools 
of the corporation, including any expenditures allowed by law, for the fiscal 
year next ensuing, not exceeding in any one year thirty mills on the dollar 
on all the real and personal property within the district which is taxable 
according to the laws of this state, the amount of which levy the clerk of the 
board shell certify to the county auditor, who is authorized and required to 
place the same on the tax roll of such county to be collected by the county 
treasurer as other taxes and paid over by him to the treasurer of the board 
of education of whom he shall take a receipt in duplicate, one of which he 
shall file in his office and the other he shall forthwith transmit to the clerk of 
the board of education. [1911, ch. 266, § 151; R. C. 1905, § 964; 1890, ch. 62, 
§ 185; R. C. 1899, § 801.] 

§ 1259. Expenditures. Contracts. No expenditure involving an amount 
greater than one hundred dollars shall be made except in accordance with the 
provisions of a written contract, and no contract involving an expenditure of 
more than five hundred dollars for the purpose of erecting any public build- 
ings or making any improvements shall be made except upon sealed proposals 
and to the lowest responsible bidder, after public notice for fourteen days 
previous to receiving such bids. (1911, ch. 266, § 152; R. C. 1905, § 965; 1890, 
eh. 62, § 186; R. C. 1899, § 802.] 

§ 1260. Board assumes control after equalization of debts and property. 
When any board of education shall be organized under the provisions of this 
article, it shall, after the equalization hereinafter provided for, assume con- 
trol of the schools of the city, town or village, and shall be entitled to the 
possession of all property of the former district or districts or parts thereof 
lying within such city, town or village, for the use of schools. Such board 
shall also be entitled to its due proportion of all moneys on hand and taxes 
already levied but not collected, and shall be liable for a proper amount of 
the debts and liabilities of such former district, to be determined in the 
manner provided in this chapter for the equalization, determination and 
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division of debts, property and assets of school districts consolidated or 
divided. [1911, ch. 266, § 153; R. C. 1905, § 969; 1890, ch. 62, § 190; R. C. 
1899, § 806.] 

§ 1261. Special district may become part of common school district when. 
Any special district organized under the general school laws and provided 
with a board of education may become a part of the common school district 
in which it is located, whenever it is so decided by a majority vote of the 
school electors of the city, town or village and of such common school district 
voting at an election called for that purpose. An [election] for such purpose 
shall be ordered and proper notice thereof given by the board of education 
of the special district, and the school board of such eommon school district 
in the same manner as is required for the election of school officers in such 
district, when petitioned by one-third of the voters resident in such district; 
and when so united the determination and division of the debts, property 
and assets shall be made by arbitration as provided in this chapter for school 
districts consolidated or divided. Villages not incorporated but heretofore 
organized under the general school laws and provided with a board of educa- 
tion shall become a part of the school district in which they are located and 
the determination and division of the property, debts and assets shall be made 
by arbitration as aforesaid. (1911, ch. 266, § 154; R. C. 1905, § 970; 1890, 
ch. 62, § 191; R. C. 1899, § 807.] 

§ 1262. Election of boards of education in special districts. On the first 
Tuesday in June, each year, an election shall be held in each special district 
at which such members of the board of education shall be elected at large 
as shall be necessary to fill all vacancies therein caused by expiration of 
terms of office or otherwise, and each member elected shall serve for a term 
of three years commencing on the second Tuesday in July following his 
election and until his successor is elected and qualified except when elected 
to serve an unexpired term. The polls shall be open at nine o’clock a. m. 
and kept open until four o’clock p. m. on the day of such election. (1911, ch. 
266, § 155; R. C. 1905, § 971; 1890, ch. 62, § 192; 1891, ch. 56, § 34; R. C. 
1899, § 808. ] 

§ 1263. Notice of election. Such election shall be called by the board of 
education of such special district, which shall cause notice thereof to be posted 
or published as required by law for the annual election of civil officers in the 
city, town or village comprising such special district; such notice shall be 
signed by the clerk, or, in his absence, by the president of the board of educa- 
tion of such district, and shall state the time and place of holding such elec- 
tion and what officers are to be elected and their terms. [1911, ch. 266, § 156; 
R. C. 1905, § 972; 1890, ch. 62, § 194; R. C. 1899, § 809.] 

§ 1264. Notice of election. Form of. Such notice shall be in substantially 
the following form: 

Notice is heby given that on Tuesday, the ........ day of June, A. D. 
eee , an annual election will be held at ............... (here 
insert polling place) for the purpose of electing the following members of 
the board of education ................- (here insert terms for which they , 
are to be elected), for the city, town or village ................ (here insert 
name), and the polls will be open at nine o’clock a. m., and closed at four 
o’clock p. m. of that day. 

By order of the Board of Education. 
SINE: seks ewe keene , Clerk. 

(1913, ch. 262; 1911, ch. 266, § 157; 1890, ch. 62, § 194; R. C. 1895, § 810.] 

§ 1265. Candidates. Official ballot. Any person desiring to be a candidate 
at such election shall file his or her name with the clerk not less than five 
days before such election, stating what position he or she desires to be a 
candidate for. At least three days before such election the clerk shall pre- 
pare and have printed an official ballot containing all the names filed as here- 


304 


Education. POLITICAL CODE. §§ 1265-1272 


inbefore provided. Such ballot shall be headed ‘‘ Official Ballot,’’ shall con- 
tain the name of the district and the date of such election, shall be non- 
partisan, and state the number of persons to be voted for for each office, 
shall contain blank spaces below for writing in other names. Provided 
nothing herein shall prevent any person desiring to be a candidate at such 
election and who failed to file as hereinbefore provided, from providing 
stickers to be attached to the official ballot by the voter, such stickers to be 
not over one-half inch in width and have printed thereon one name only. 
[1913, ch. 262. ] 

§ 1266. Provisions applicable. The provisions of sections 640 [985], 641 
[986], 644 [989], 648 [1006], 649 [1007] and 681 [1039] of the Revised Codes 
of 1905, and sections 9 [931], 10 [932], 11 [933], 12 [934], 13 [935], 14 [936], 
15 [937], 16 [939], 17 [940], 18 [941], 19 [942], 20 [943], and 21 [944] of 
chapter 129 of the Session Laws of 1911, shall apply to elections held under 
the provisions of sections 1264, 1265. (1918, ch. 262.] 

The figures in brackets are the numbers of the sections in this compilation. 

§ 1267. Election precincts and officers of election. At least fourteen days 
prior to such election the board of education of each special district shall 
designate one polling place and appoint two persons to act as judges and two 
persons to act as clerks. Before opening the polls each of such judges and 
clerks shall take an oath that he will perform his duties as judge or clerk 
(as the case may be) according to law and to the best of his ability, which 
oath may be administered by any officer authorized to administer oaths or by 
either of said judges or clerks to the others. [1911, ch. 266, § 158; R. C. 
1905, § 974; 1890, ch. 62, § 195; R. C. 1899, § 811.] 

§ 1268. Canvass of returns. Such election shall be conducted, the votes 
canvassed in the manner provided by law for election of county officers, and 
returns shall be made showing the number of votes cast for each person for 
any office, which shall be signed by the judges and clerks of election, and the 
person receiving the highest number of votes for each office in the district 
shall be declared elected, and the returns shall be filed with the clerk of the 
board of education within two days thereafter. [1911, ch. 266, § 159; R. C. 
1905, § 975; 1890, ch. 62, § 196; R. C. 1895, § 812.] 

§ 1269. Certificates of election. The clerk of the board shall give to each 
person elected at such election a certificate stating that he was duly elected 
as a member of the board of education and the time he is to take the oath and 
enter upon the duties of his office. Such clerk shall also, within five days, 
certify to the county superintendent of schools the persons so elected and 
their terms. [1911, ch. 266, § 160; R. C. 1905, § 976; 1890, ch. 62, § 197; R. C. 
1899, § 813.] 

§ 1270. Oath of office. Before entering upon the duties of his office each 
person elected or appointed as a member of the board of education shall take 
the oath or affirmation prescribed in section 211 of the constitution, which 
oath shall be filed with the clerk of the board. [1911, ch. 266, § 161; R. C. 
1905, § 978; 1890, ch. 62, § 199; R. C. 1895, § 815.] 

§ 1271. Vacancies. How filled. The board of education of each city, town 
or village shall have power to appoint a person to fill any vacancy which may 
occur in the board; and such appointee shall hold his office until the next 
annual school election, at which time a person shall be elected to serve for 
the unexpired term; but if such vacancy shall occur within ten days before 
an annual election, such appointee shall hold office until the annual election 
in the following year. When any such appointment shall be made the clerk 
shall certify the same to the county superintendent. [1911, ch. 266, § 162; 
R. C. 1905, § 977; 1890, ch. 62, § 198; R. C. 1899, § 814.] 

§ 1272. Bonds, how and when issued. Whenever the taxes authorized by 
law shall not be sufficient or shall be deemed by the board of education to be 
burdensome, bonds may be issued and negotiated for the purpose of raising 
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money to purchase a site or to erect suitable buildings thereon, or to fund 
any outstanding indebtedness, or for the purpose of taking up any outstand- 
ing bonds of the school corporation ; provided, that the issuance of such 
bonds shall first be authorized by the voters of such special district as here- 
inafter prescribed. Such bonds shall be signed by the president and clerk 
and attested by the corporate seal of the board, shall bear the date of their 
issue, and be payable in not less than five nor more than twenty years from 
their date, at such place as shall be designated upon their face. [1911, ch. 
266, § 163; R. C. 1905, § 979; 1897, ch. 75; R. C. 1899, § 816.] 


Right of eed in seonence of statute, to enjoin issuance or payment of school 
bonds. 36 L.R.A.(N.S.) 7 


§ 1273. Denomination of bonds. The denominations of the bonds which 
may be issued under the provisions of this article shall be fifty dollars or 
some multiple of fifty, and shall bear interest at not more than five per cent 
per annum, payable semi-annually on the first day of January and July in 
each year, shall show upon their face that they are issued for school pur- 
poses, and shall be sold at not less than par. Each bond shall have endorsed 
thereon the certificate of the clerk stating that such bond is issued pursuant 
to law and is within the debt limit prescribed by the constitution. [1911, 
eh. 266, § 164; R. C. 1905, § 979; 1897, ch. 75; R. C. 1899, § 816.] 

§ 1274. Bonds. Election for issuing. Before issuing any such bonds the 
board of education shall call an election for the purpose of submitting to the 
voters of the district the question of issuing such bonds, notice of which 
shall be given in the manner prescribed by law for giving notice of the annual 
election for the several officers of the city, town or village comprising such 
special district, except that such notice shall be given fourteen days before 
such election. Such election shall be conducted and the returns made in the 
manner provided for the annual election of members of the board of educa- 
tion and may be held at the time of the annual school election or at any 
other time named in such notice. The notice of such election shall clearly 
state the amount of the bonds proposed to be issued, the time in which they 
shall be made payable, the purpose for which they are to be issued, and the 
time and place such election will be held. At such election the voters shall 
have written or printed on their ballots ‘‘ for issuing bonds ’’ or “‘ against 
issuing bonds,’’ and if a majority of the votes cast is for issuing bonds such 
bonds shall be issued and negotiated by such board of education, but if a 
majority thereof is against issuing bonds such bonds shall not be issued, nor 
shall the question be again submitted for one year thereafter except for a 
different amount and then only upon a written petition of a majority of the 
voters of the district. [1911, ch. 266, § 165; R. C. 1905, § 980; 1890, ch. 62, 
§ 201; R. C. 1899, § 817.] 

§ 1275. Bonds to specify what. Debt limit. The bonds, the issuance of 
which is provided for in the foregoing section, shall specify the rate of in- 
terest and the time when the principal and interest shall be paid; and no 
district shall issue bonds in pursuance of this article in a sum greater than 
five per cent of its assessed valuation, including other debts. (1911, ch. 266, 
§ 166; R. C. 1905, § 981; 1890, ch. 62, § 202; R. C. 1899, § 818.] 


Maintenance of school as necessity which will justify school district in exceeding debt 
limit. 27 L.R.A.(N.S.) 891. 

§ 1276. Levy for interest and sinking fund. The board of education at 
the time of its annual tax levy for the support of schools shall also levy a 
- gufficient amount to pay the interest as the same accrues on all bonds issued 
under the provisions of this article, and also to create a sinking fund for the 
redemption of such. bonds, which it shall levy and collect in addition to the 
rate per cent authorized by the provisions aforesaid for school purposes, and 
such amount of funds when paid into the treasury shall be and remain a 
special fund for such purpose only, and shall not be apportioned in any other 
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way except as hereinafter provided. At or before the issuance of any bonds 
as herein provided the board shall by resolution provide for such annual 
levy to pay the interest and to create such sinking fund, and such resolution 
shall remain in force until all such bonds and the interest thereon shall have 
been paid. [1911, ch. 266, § 167; R. C. 1905, § 982; 1890, ch. 62, § 208; R. C. 
1899, § 819.] 


Board of education estopped to set up failure to provide sinking fund, where bonds 
recite that law has been complied with. Wilson v. Board of Ed., 12 S. D. 535, 81 N. W. 


§ 1277. Investment of sinking funds. School districts. All moneys raised 
for the purpose of creating a sinking fund for the final redemption of all 
bonds issued under article 71 of chapter 9 of the Civil Code of the state shall 
be invested annually by the board of education of any special school district 
in this state as follows, viz.: 

1. In the bonds of this state or of the United States. 

2. A special school district board may designate one or more national or 
state banks in the county where such special school district is situated, as a 
depositary for such sinking fund, and in such case the school board shall 
advertise for at least fourteen days in some newspaper printed within the 
limits of said special school district, if there be one, if not, in the county 
where said school district is situated, for sealed proposals for the deposit 
of the sinking fund of such school district, reserving the right to reject any 
and all bids, and satisfying itself of the responsibility of all banks proposing 
to act as depositaries. Before any bank shall be designated as such depositary, 
it shall present to the school board a sealed proposal stating in writing what 
rate of interest will be paid for the deposit of such sinking funds, and shall 
submit to the board for its approval a bond payable to the special school 
district conditioned for the safe keeping and repayment of any funds deposited 
in such bank, which bond shall. be signed by not less than three freeholders 
of this state as sureties or some surety bond company qualified to do business 
in this state, and such bond to be in the sum required by the school board 
and in no case to be less than double the probable amount of the funds to be 
deposited in such bank. The approval of such bond shall be endorsed thereon 
by the board and deposited with the county auditor, and any bank whose 
bond shall have been so approved shall thereupon be designated by the 
school board as a depositary for the sinking fund, and shall continue as such 
until such time as the board shall direct the withdrawal of such funds or 
until such funds are needed for the payment or the purchase of bonds as 
provided in this act. When the sinking fund of any special school district 
is deposited by the treasurer of the board of education of said school district 
in the name of the school district in such depositary, such treasurer and 
his sureties shall be exempt from all liability thereon by reason of loss of 
any such funds from the failure, bankruptcy or any other act of any such 
bank, to the extent only of such funds in the hands of such bank or banks 
at the time of such failure or bankruptcy. Such depositary shall furnish 
to the clerk of the board of education of such special school district prior 
to the fifth day of July of each year, a verified statement of the school dis- 
trict account with such depositary for the year ending June thirtieth, which 
statement shall show a credit to such deposit account of all sums of interest 
accruing on the sinking fund deposited. 

3. The board of education of any special school district may buy and 
cancel the bonds of such district and pay for the same with the moneys in 
the sinking fund created to pay such bonds. 

4, In first mortgages on farm lands in this state only in the following manner, 
to-wit: | 

(a) That said first mortgages and all of them shall run for a period of 
time not to exceed ten years and that the funds so invested shall bear interest 
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at a rate not less than six per cent per annum and such interest when paid 
shall be covered into and become a part of the said sinking fund. 

(b) First mortgage loans shall be made only upon cultivated lands within 
the state, and in no case on lands of which the appraised value is less than 
seven dollars and fifty cents per acre, and in sums not to exceed forty per 
cent of the appraised valuation of such lands. Such appraisement to be made 
by the school board of such special school district or by some competent 
person designated by them for the purpose. [1911, ch. 266, § 168; R. C. 1905, 
§ 983; 1890, ch. 62, § 204; R. C. 1899, § 820; 1901, ch. 190.] 

The reference at the beginning of this section to “ article 71 of chapter 9 of the Civil 
Code ” is erroneous. See explanation in note to section 1307. 

§ 1278. Satisfaction and foreclosure of mortgages. All or any of said mort- 
gages may be satisfied at any time after five years from the date when made, 
on payment of the full amount due thereon, by any instrument in writing 
executed in the corporate name of the special school district which shall be 
the payee in all notes taken for loans as herein provided and the mortgagee 
in all mortgages taken. Such instrument to be executed and acknowledged 
in the same manner as is or may be provided for by law for the execution and 
acknowledgment of transfers of real estate by corporations. Such mortgages 
may be foreclosed by advertisement or an action in the name of the special 
school district in any court of competent jurisdiction as is now or may be 
provided by law. [1911, ch. 266, § 169; R. C. 1905, § 984; 1890, ch. 62, § 204; 
R. C. 1899, § 820; 1901, ch. 190.] 

§ 1279. Interest coupons. When the interest coupons of the bonds herein- 
before authorized shall become due they shall be promptly paid by the treas- 
urer, upon presentation, out of any moneys in his hands collected for that . 
purpose, and he shall indorse in red ink upon the face of such coupons the ° 
word ‘‘ paid ’’ and the date of payment and sign the initials of his name. — 
(1911, ch. 266, § 170; R. C. 1905, § 985; 1890, ch. 62, § 205; R. C. 1899, § 821.] 

§ 1280. Security for payment of bonds. The school fund and property of 
such school corporation and territory attached for such purposes is hereby 
pledged to the payment of the interest and principal of the bonds mentioned 
in this article as the same may become due. [1911, ch. 266, § 171; R. C. 1905, 
§ 986; 1890, ch. 62, § 206; R. C. 1899, § 822.] 

§ 1281. Bond register. The clerk of the board of education shall register 
in a book provided for that purpose the bonds issued under this article, and 
all warrants issued by the board, which register shall show the number, date 
and amount of such bonds and to whom payable. [1911, ch. 266, § 172; BR. C. 
1905, § 987; 1890, ch. 62, § 207; R. C. 1899, § 823.] 

§ 1282. Refunding bonds. Issuance of. The board of education of any 
special or independent school district shall have power, whenever two-thirds 
of the members of such board shall deem it necessary for the best interests of 
such school district, to issue bonds for the purpose of refunding any out- 
standing bonds when the same become due. Such bonds shall be issued in 
denominations of fifty dollars or some multiple of fifty, and shall not exceed 
in amount the face value of the bonds they are issued to replace, and shall 
not bear a higher rate of interest than five per cent per annum, payable semi- 
annually on the first day of January and July of each year, nor run for a 
longer period than twenty years. [1911], ch. 266, § 173; R. C. 1905, § 988; 
1907, ch. 75; R. C. 1899, § 824.] 

§ 1283. Bonds may be exchanged. Such refunding bonds may be exchanged 
at par for an equal amount of outstanding bonds or may be sold at not less 
than par value and the proceeds applied solely to the payment of the bonds 
to be refunded, except that any premium that may be received on the sale of 
such bonds shall be kept as a separate fund and used for the payment of the 
interest on such bonds. [1911], ch. 266, § 174; BR. C. 1905, § 989; 1891, ch. 59, 
§ 2; R. C. 1899, § 825.] 
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§ 1284. Issue of bonds. How governed. In the issuance of such refunding 
bonds the board of education shall be governed by the provisions of sec- 
tions 980-986. [1911, ch. 266, § 175; R. C. 1905, § 990; 1891, ch. 59, § 3; 
R. C. 1899, § 826.] 

§ 1285. Surplus funds. How transferred. Any moneys remaining in the 
treasury of such school districts, appropriated or held for the purpose of 
paying such bonds so refunded, may, at the discretion of the board of educa- 
tion at any time within six months after such refunded bonds have been taken 
up and cancelled, be transferred to the building or contingent fund of such 
Or [1911, ch. 266, § 176; R. C. 1905, § 991; 1891, ch. 59, § 4; R. C. 1899, 


ARTICLE 10.— INDEPENDENT SCHOOL DISTRICTS. 


§ 1286. Independent school districts. How organized. Any city heretofore 
organized for school purposes under a special law and provided with a board 
of education may become incorporated as an independent school district under 
the provisions of this article in the manner following: Whenever one-eighth 
of the legal voters of such city voting at the preceding municipal election 
shall petition the mayor and council thereof to submit the question as to 
whether such city shall establish an independent school district under this 
article to a vote of the electors in such city it shall be the duty of such 
mayor and council to submit such question accordingly and to appoint a time 
and place or places at which such vote may be taken and to designate the 
persons who shall act as judges at such election, but such question shall not 
be submitted oftener than once in two years. (1911, ch. 266, § 177; R. C. 1905, 
§ 992; 1890, ch. 64, § 1; R. C. 1899, § 828.] 

§ 1287. Notice of election. The mayor of such city shall cause at least 
fourteen days’ notice of such election to be given by publishing a notice thereof 
im one or more newspapers within such city, but if no newspaper is published 
therein, then by posting at least five copies of such notice in each ward or 
voting precinct. [1911, ch. 266, § 178; R. C. 1905, § 993; 1890, ch. 64, § 2; 
R. C. 1899, § 829.]} 

§ 1288. Form of ballots. Returns. The ballots to be used at such election 
shall be in the following form: ‘‘ For establishing an independent school 
district,’’ or ‘‘ against establishing an independent school district.’’ The 
judges of such election shall make returns thereof to the city council whose 
duty it shall be to canvass such returns and cause the result of such canvass 
to be entered upon the records of such city. If a majority of the votes cast 
at such election shall be for establishing an independent school district, such 
independent school district shall henceforth be deemed to be organized under 
this article and the board of education then in office shall thereupon exercise 
the powers conferred upon the officers in this article until their successors are 
elected and qualified. [1911, ch. 266, § 179; R. C. 1905, § 994; 1890, ch. 64, 
§ 3; R. C. 1899, § 830.] 

§ 1289. Boundaries of independent districts. All that portion included 
within the corporate limits of any city, together with the additions that are 
now or may be hereafter attached to such city limits shall be constituted and 
established an independent ace, district to be designated as the ‘‘ Independ- 
ent School District of the City of ............ ?? and a board of education is 
hereby established for the same. [1911, ch. 266, § 180; R. C. 1905, § 995; 1890, 
ch. 64, § 4; R. C. 1899, § 831.] 

§ 1290. Members of the board. How elected. Quorum and term of office. 
Such board shall consist of one member from each ward in the city, and 
when the city is divided into an even number of wards then such city shall 
elect one member of such board at large, and when such city is divided into 
an odd number of wards such city shall elect two members of such board at 
large. Such members shall hold their office for the term of three years and 
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until their successors are elected and qualified. Provided that at the first 
election in independent districts hereafter organized members from even 
numbered wards shall be elected for a term of one year; and members from 
odd numbered wards for a term of two years; and members at large shall 
be elected for a term of three years. Provided further, that in such cities 
as have been heretofore organized as independent school districts that the 
term of office of members at large elected in 1912 shall be three years; that 
the term of office for members of said board from even numbered wards 
elected in 1912 be extended to two years from the date of their election; 
that their term of office of the members elected from odd numbered wards 
in 1911 shall remain two years, and that thereafter the term of office for 
all members shall be three years. A majority of said board shall constitute 
a quorum. [1913, ch. 257; 1911, ch. 266, § 181; R. C. 1905, § 996; 1897, ch. 75; 
R. C. 1899, § 832.] 

§ 1291. Date of election. Canvass of votes. The election referred to in 
the foregoing shall be held on the third Monday in April of each year, at 
the usual polling place for municipal elections in each ward. The mayor 
shall have authority and is hereby empowered to appoint two judges and 
one clerk for such election, who shall open the polls at the hour of eleven 
o’clock in the forenoon and hold the same open until five o’clock in the 
afternoon of the same day. Such elections shall be conducted in all respects 
and the polls closed and votes canvassed in the same manner as municipal 
elections, and the judges shall have the same power and authority in all 
respects as the judges of election for municipal officers, and after the 
votes are canvassed the judges shall make their returns to the city clerk or 
auditor, as the case may be, within twenty-four hours after the polls are 
closed, and the city council shall canvass such returns and declare the result 
within three days thereafter, which result shall be entered upon the records 
of the city, and it shall be the duty of the city clerk or auditor to issue 
certificates of election to the persons declared elected. The judges and clerks 
of election shall receive the same compensation for their services as at 
municipal elections for mayor and aldermen. [1911, ch. 266, § 182; R. C. 1905, 
§ 997; 1890, ch. 64, § 6; R. C. 1899, § 833.] 

§ 1292. Vacancies, how filled. If any vacancy occurs in the board for any 
eause, the remaining members thereof shall fill such vacancy by appointment 
until the next annual election, and at such election a new member shall be 
elected to fill the unexpired term. [1911, ch. 266, § 183; R. C. 1905, § 998; 
1890, ch. 64, § 7; R. C. 1899, § 834.] 

§ 1203. Style and powers of board. The board so elected shall be a body 
corporate in relation to all the power and duties conferred upon it by this 
article and shall be styled ‘‘ The Board of Education of the Independent 
School District of the City of........... ccc eeeees (here insert the name of 
the city,)’’ and as such shall have the power to sue and be sued, contract 
and be contracted with, and shall possess all the powers usual and incident 
to such bodies corporate, and such as shall be herein given, and shall procure 
and keep a corporate seal. At each annual meeting of the board the members 
thereof shall elect one of their number president of the board, and when 
he is absent a president pro tempore shall be appointed, who shall preside 
during such absence. The members so elected shall each qualify by taking 
the prescribed oath of office within ten days after receiving their certificates 
of election, and shall assume the duties of their office at the annual meeting 
of the board held on the first Tuesday in May of each year. [1911, ch. 266, 
§ 184; R. C. 1905, § 999; 1890, ch. 64, § 8; R. C. 1899, § 835.] 

8 1204. Responsibility of board. The members of the board shall receive 
no compensation, nor be interested directly or indirectly in any contract for 
building or making any improvements or repairs provided by this chapter. 
They shall have the care and custody of all public property in such district 
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pertaining to school purposes and the general management and control of 
all school matters. [1911, ch. 266, § 185; R. C. 1905, § 1000; 1890, ch. 64, § 9; 
R. C. 1899, § 836.] 

§ 1295. Meetings of board. The regular meetings of the board shall be 
held on the first Tuesday of each month, and the board may hold special 
meetings upon notice. The regular meeting may be adjourned for any time 
shorter than one month. Special meetings may be called by the president 
or in case of his absence or inability to act, by any three members of the 
board as often as necessary by giving a personal notice in writing to each 
member of the board or by causing such notice to be left at his place of 
residence at least forty-eight hours before the hour of such special meeting. 
[1911, ch. 266, § 186; R. C. 1905, § 1001; 1890, ch. 64, § 10; R. C. 1899, § 837.] 

§ 1296. Secretary, duties of. Such board shall appoint a secretary, who 
shall hold his office during the pleasure of the board and whose compensa- 
tion shall be fixed by the board. The secretary shall keep a record of the 
proceedings of the board and perform such other duties as the board may 
prescribe. Such record, or a transcript thereof, certified by the secretary 
and attested by the seal of the board, shall be received in all courts as prima 
facie evidence of the facts therein set forth; and such records and all books, 
accounts, vouchers and papers of the board shall at all times be subject to 
inspection by the members of such board or any committee thereof, or by 
any taxpayer of the district. For the purpose of economy the board may, 
if deemed advisable, appoint one of its own members secretary. The annual 
report of the secretary shall contain such items as may be required by the 
superintendent of public instruction. [1911, ch. 266, § 187; R. C. 1905, § 1002; 
1890, ch. 64, § 11; R. C. 1899, § 838.] 

§ 1297. General powers of board. The board shall have power and it 
shall be its duty: 

1. To organize and establish such schools in the district as it shall deem 
requisite and expedient, and to change and discontinue the same. 

2. To purchase, sell, exchange and lease school houses and rooms, lots or 
sites for school houses, and to fence and improve the same. 

3. To build, enlarge, alter, improve or repair school houses, outhouses and 
appurtenances as it may deem advisable upon lots and sites owned by the 
district. 

4. To purchase, sell, exchange, improve and repair school apparatus, books 
for indigent pupils, furniture and appendages and provide fuel for schools. 

5. To have the custody and safe keeping of the school houses, outhouses, 
books, furniture and appurtenances, and to see that the ordinances of the 
eity council in relation thereto are observed. 

6. To contract with and employ a superintendent and all teachers in such 
schools for a period not to exceed three years, and remove them at pleasure. 

7. To pay the salaries of such teachers out of the money appropriated and 
provided by law for the support of common schools in such district, so far 
as the same shall be sufficient, and the residue thereof from the money 
authorized to be raised by this article. 

8. To defray the necessary and contingent expenses of the board, including. 
the compensation of the secretary. 

9. To have in all respects the superintendence, supervision and manage- 
ment of the public schools of such district and from time to time to adopt, 
alter, modify and repeal, as they may deem expedient, rules and regulations 
for their organization, grading, government and instruction, for the reception 
of pupils and their transfer from one school to another, for the suspension 
and expulsion of pupils subject to the same restrictions as are contained in 
subdivision 11 of section 1251, and generally for their good order, prosperity 
and utility. 

10. To prepare and report to the city council of the city such ordinances 
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and regulations as may be necessary and proper for the protection, safe 
keeping, care and preservation of school houses, lots and sites and appur- 
tenances and all the property belonging to the district connected with or 
appertaining to the schools within the city limits, and to suggest proper 
penalties for the violation of such ordinances and regulations, and annually, 
on or before the first Monday in July, to determine and certify to the county 
auditor the rate of taxation in its opinion necessary and proper to be levied 
under the provisions of this article, for the year commencing on the first day 
of July thereafter, and also at any time to determine how many and what 
denomination of bonds shall be issued, and sold to pay the extraordinary 
outlays required. [1911, ch. 266, § 188; R. C. 1905, § 1010; 1890, ch. 64, § 19; 


R. C. 1899, § 846.] 
- Kg Power of trustees to hire teacher for period extending beyond their own term. 16 
R.A. 257, 
Power of board to appoint superintendents or teachers for terms extending beyond 
its own term. 29 L.R.A.(NS.) 657. 


§ 1298. Powers of board. The board shall have power and it shall be its 
duty to levy and raise from time to time, by tax, such sums as may be deter- 
mined by the board to be necessary and proper for any of the following 
purposes : 

1. To purchase, exchange, lease or improve sites for school houses. 

2. To build, purchase, lease, enlarge, alter, improve and repair school houses 
and their outhouses and appurtenances. 

3. To purchase, exchange, improve and repair school apparatus, books, fur- 
niture and appendages. 

4. To procure fuel, to pay janitors and defray the contingent expenses of 
the board, including the expenses of the secretary. 

5. To pay teachers’ salaries after the apportionment of public moneys 
which may be by law appropriated and provided for that purpose. [1911, 
ch. 266, § 189; R. C. 1905, § 1003; 1890, ch. 64, § 12; R. C. 1899, § 839.] 

§ 1299. Visiting schools. Each member of the board shall visit all the 
public schools in the district at least twice in each year of his official term, 
and the board shall provide that each of the schools shall be visited by a 
committee of three or more of their number at least once during such term. 
[1911, ch. 266, § 190; R. C. 1905, § 1011; 1890, ch. 64, § 20; R. C. 1899, § 847.] 

§ 1300. Nonresident pupils. Such board of education shall have power to 
allow the children not resident in such district to attend the schools of such 
district under the control and care of such board, upon such terms as the 
board shall prescribe, fixing the tuition which shall be paid therefor. [1911, 
ch. 266, § 191; R. C. 1905, § 1012; 1890, ch. 64, § 21; R. C. 1899, § 848.] 

§ 1301. Collection of tax. The tax to be levied and collected as aforesaid 
by virtue of this article shall be collected in the same manner as other county 
taxes, and for that purpose the board of education shall have power to levy 
and cause to be collected such taxes as are herein authorized, and shall cause 
the amount for each purpose to be certified by the secretary to the county 
auditor in time to be added to and put upon the annual tax list of the county. 
And it shall be the duty of the county auditor to calculate and extend upon 
the annual assessment roll and tax list the tax so levied by such board, and 
such tax shall be collected as other county taxes are collected. [1911, ch. 266, 
§ 192; R. C. 1905, § 1004; 1890, ch. 64, § 13; R. C. 1899, § 840.] 

§ 1302. Amount of tax limited. The amount raised for teachers’ salaries 
and contingent expenses shall be only such as together with the public moneys 
coming to such district from the state and county fund and other sources 
shall be sufficient to maintain efficient and proper schools in such district. The 
taxes for the purchasing, leasing or improving of sites, and the building, pur- 
chasing, leasing, enlarging, altering or repairing of school houses shall not 
exceed in any year twenty mills on the dollar, of the assessed valuation of 
taxable property of the district, and the board of education is authorized and 
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directed, when necessary, to borrow in anticipation, the amount of the taxes 
to be raised, levied and collected as aforesaid. [1911, ch. 266, § 193; R. C. 
1905, § 1005; 1890, ch. 64, § 14; R. C. 1899, § 841. ; 

§ 1303. Authority to issue bonds. The board of education of such district 
is authorized and empowered, and it is its duty whenever the board deems it 
necessary for the efficient organization and establishment of schools. including 
the purchase of school sites and the construction and furnishing of school 
houses, in such district, and when the taxes authorized by this article shall not 
be sufficient or shall be deemed by the board to be burdensome upon the tax 
payers of the district, from time to time to issue bonds of the district in the 
denomination of fifty dollars or some multiple of fifty, payable at a time not 
to exceed twenty-five years after date and bearing interest at a rate not to 
exceed five per cent per annum, payable semi-annually on the first day of 
January and July of each year; and to show upon their face that they are 
issued for the purpose of building or furnishing a school house or school houses, 
purchasing grounds on which to locate the same, or to fund any outstanding 
indebtedness, or for the purpose of taking up any outstanding bonds; and 
the said board of education is authorized to cause the same to be sold at not 
less than par value, and the money realized therefrom deposited with the city 
treasurer to the credit of such board of education ; and when any bonds shall be 
so negotiated it shall be the duty of the board to provide by tax for the pay- 
ment of the principal and interest of such bonds; provided, that at no time 
shall the aggregate amount of such bonds, including all other indebtedness, 
exceed fifty mills on the dollar of valuation of the taxable property of such 
district, to be determined by the last city assessment. [1911, ch. 266, § 194; 
R. C. 1905, § 1006; 1897, ch. 75; R. C. 1899, § 842.] 

Laws 1909, ch. 205, provided that “Section eighteen of a bill for an act to create cer- 
tain territory now within the school township of Brightwood, Richland county, D. T., as 
an independent school district, to be known as Brightwood Independent District Number 
One, Richland county, North Dakota, passed February 16, 1885, be and the same is hereby 
amended to read as follows: ”’— proceeding then to authorize the board of education of 
that district to issue bonds, the section being substantially in the same terms as the 
foregoing § 1303. : 

§ 1304. Moneys paid to city treasurer. All moneys raised pursuant to the 
provisions of this article and all moneys which shall by law be appropriated 
to or provided for such district, shall be paid over to the city treasurer of the 
city, and the county treasurer shall from time to time as he shall receive the 
county school funds, and at least once in each month, on the first Monday 
thereof, pay over to such treasurer the proportion thereof belonging to such dis- 
trict ; and for that purpose the board shall have the power to cause all needful 
steps to be taken including census reports or other acts or things, to enable such 
board to receive the school money belonging to such district, as fully and 
completely as though such district formed one of the school districts of the 
county where the same may be situated. [1911, ch. 266, § 195; R. C. 1905, 
§ 1007 ; 1890, ch. 64, § 16; R. C. 1899, § 843.] 

§ 1305. Bond of treasurer. The city treasurer of such city shall give a bond 
to such board of education in such sum as the board shall from time to time 
require, with two or more sureties to be approved by the board, conditioned 
for the safe keeping of the school funds, which shall be in addition to his 
other bond; and such treasurer and the sureties upon such bond shall be 
accountable to the board for the moneys that come into his hands, and in case 
of failure of such treasurer to give such bond when required by the board, or 
within ten days thereafter, his office shall become vacant and the city council 
shall appoint another person in his place. [1911, ch. 266, § 196; R. C. 1905, 
§ 1008 ; 1890, ch. 64, § 17; R. C. 1899, § 844.] 

§ 1306. School funds, how kept and paid out. All moneys required to 
be raised by virtue of this article shall be paid in cash or in warrants herein- 
after provided, drawn on the school fund only, and such moneys and all 
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moneys received by such district for the use of the common schools 
therein shall be deposited for safe keeping with such city auditor to the 
credit of the board of education, and shall by him be safely kept separate 
and apart from any other funds until drawn from the treasury as herein 
provided. Such treasurer shall pay out the moneys authorized by this 
article only upon warrants drawn by the president, countersigned by the secre- 
tary and attested by the seal of such board of education. [1911, ch. 266, § 197; 
R. C. 1905, § 1009 ; 1890, ch. 64, § 18; R. C. 1899, § 845.] 

§ 1307. Investment of sinking funds. School districts. All moneys raised 
for the purpose of creating a sinking fund for the final redemption of all bonds 
issued under article 71 of chapter 9 of the Civil Code of the state shall be 
invested annually by the board of education of any independent school district 
in this state as follows, viz.: 

1. In the bonds of this state or of the United States. 

2. An independent school district board may designate one or more national 
or state banks in the county where such independent school district is sit- 
uated, as a depositary for such sinking fund, and in such case the 
school board shall advertise for at least fourteen days in some newspaper 
printed within the limits of said independent school district, if there be one, 
if not, in the county where said school district is situated,-for sealed proposals 
for the deposit of the sinking fund of such school district, reserving the right 
to reject any and all bids and satisfying itself of the responsibility of all banks 
proposing to act as depositaries. Before any bank shall be designated as such 
depositary it shall present to the school board a sealed proposal stating in 
writing what rate of interest will be paid for the deposit of such sinking 
funds, and shall submit to the board for its approval a bond payable to the 
independent school district conditioned for the safe keeping and repayment of 
any funds deposited in such bank, which bond shall be signed by not less than 
three freeholders of this state as sureties or some surety bond company qualified 
to do business in this state, and such bond to be in the sum required by the 
school board and in no case to be less than double the probable amount of 
the funds to be deposited in such bank. The approval of such bond shall be 
indorsed thereon by the board and deposited with the county auditor, and any 
bank whose bond shall have been so approved shall thereupon be designated 
by the school board as a depositary for the sinking fund, and shall continue 
as such until such time as the board shall direct the withdrawal of such funds 
or until such funds are needed for the payment or the purchase of bonds as 
provided in this act. When the sinking fund of any independent school district 
is deposited by the treasurer of the board of education of said school district in 
the name of the school district in such depositary such treasurer and his sureties 
shall be exempt from all liability thereon by reason of loss of any such funds 
from the failure, bankruptcy or any other act of any such bank to the extent 
only of such funds in the hands of such bank or banks at the time of such failure 
or bankruptcy. Such depositary shall furnish to the clerk of the board of educa- 
tion of such independent school district prior to the fifth day of July of each 
year, a verified statement of the school district account with such depositary | 
for the year ending July thirtieth, which statement shall show a credit to such _ 
deposit account of all sums of interest accruing on the sinking fund deposited. 

3. The board of education of any independent school district may buy and 
cancel the bonds of such district and pay for the same with the moneys in the 
sinking fund created to pay such bonds. [1911, ch. 266, § 197%.] 

The reference at the beginning of this section to “ article 71 of chapter 9 of the Civil 
Code” is erroneous. Undoubtedly, article 17 of chapter 9 of the Political Code is in- 
tended. See R. C. 1905, § 913. The said article 17 of chapter 9 (R. C. 1905, §§ 910-919) 
was expressly repealed in Laws 1911, ch. 266, § 310, and the provisions enacted in the 
place of it constitute sections 1332, 1341 herein. 

§ 1308. Expenditures not to exceed revenues. It shall be the duty of the 
board in all its expenditures and contracts to have reference to the amount 
of money which shall be subject to its order during the current year for the 


314 


Education. POLITICAL CODE. §§ 1308-1314 


particular expenditures in question and not to exceed that amount. [1911, 
ch. 266, § 198; R. C. 1905, § 1013; 1890, ch. 64, § 22; R. C. 1899, § 849.] 

§ 1309. Title to property of district. The title of all property belonging to 
any such independent school district shall be vested in such district for the 
use of the schools, and the same while used and appropriated for school pur- 
poses shall not be levied upon or sold by virtue of any warrant or execution or 
other process, nor be subject to any judgment or mechanic’s lien or taxation 
for any purpose whatever; and the district in its corporate capacity may 
take, hold and dispose of any real and personal property transferred to it by 
gift, grant, bequest or devise for the use of common schools for the district, 
whether the same is transferred in terms of such district by its proper name 
or to any person or body for the use of such schools. [1911, ch. 266, § 199; 
R. C. 1905, § 199; 1890, ch. 64, § 23; R. C. 1899, § 850.) 

§ 1310. Real property. Title, how conveyed. Whenever any property is 
purchased by the board a conveyance thereof shall be taken in the name of such 
district ; and whenever any sale of such property is made by the board, a resolu- 
tion in favor of such sale shall first be adopted and spread upon the records of 
the board, and the conveyance of such property shall be executed in the name 
of such district by the president of the board attested by the secretary under 
the seal thereof, and acknowledged by such officers. Such president and secre- 
tary shall have authority to execute conveyances as aforesaid with or without 
covenants of warranty on behalf of the district. [1911, ch. 266, § 200; R. C. 
1905, § 1015; 1890, ch. 64, § 24; R. C. 1899, § 851.] 

§ 1311. Report of city treasurer. It shall be the duty of the city treasurer at 
least fifteen days before the annual election for members of such board and 
as often as called upon by the board, to prepare and report to such board 
a true and correct statement of the receipts and disbursements of moneys 
under and pursuant to the provisions of this article, during the preceding 
year, which statement shall set forth under appropriate head: 

1. The money raised by the board under section 1298. 

2. The school moneys received from the county treasurer. 

3. The money received under section 1303. 

4, All moneys received by the city treasurer, subject to the order of the 
board, specifying the sources from which it accrued. 

5. The manner in which all money has been expended, specifying the 
amount under each head of expenditures and the board shall at least one 
week before such election, cause such statement to be published in all the 
newspapers of the city which will publish the same gratuitously. [1911, 
ch. 266, § 201; R. C. 1905, § 1016; 1890, ch. 64, § 25; R. C. 1899, § 852.] 

§ 1312. New district to assume debts of old. School districts created under 
the provisions of this article shall assume all obligations and liabilities in- 
curred by the districts out of which they are formed, if old districts are not 
divided, and a proportionate part if divided. [1911, ch. 266, § 202; R. C. 1905, 
§ 1019; 1890, ch. 64, § 28; R. C. 1895, § 855.] 

§ 1313. Forfeit for refusal to serve as member of board. It shall be the 
duty of the clerk of said school board immediately after the election of any 
person as a member thereof, personally or in writing, to notify him of his 
election, and if any person shall not within ten days after receiving such 
notice of election, take and subscribe the oath as herein provided and file the 
same with the city auditor, the board may consider it as a refusal to serve, 
and fill the vacancy thus occasioned, and the person so refusing shall forfeit 
and pay to the city treasurer for the benefit of the schools of such district a 
penalty of fifty dollars, which may be recovered in the name of such city by a 
civil action. [1911, ch. 266, § 203; R. C. 1905, § 1018; 1890, ch. 64, § 27; R. C. 
1899, § 854. ] 

§ 1314. City council to pass certain ordinances. The city council shall have 
the power and it shall be its duty to pass such ordinances and regulations 
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as the board of education may recommend as necessary for the protection, 
preservation, safe keeping and care of the school houses, lots, sites, appurte- 
nances, libraries, and all necessary property belonging to or connected with 
the schools of the city, and to provide proper penalties for the violation 
thereof, and all penalties shall be collected in the same manner that the 
penalties for violation of city ordinances are collected, and when collected 
shall be paid to the city treasurer and placed to the credit of the board of 
education, and shall be subject to its order as herein provided. [1911, ch. 266, 
§ 204; R. C. 1905, § 1017; 1890, ch. 64, § 26; R. C. 1899, § 853.] 


ARTICLE 11.— BoaRD OF EDUCATION IN CERTAIN CITIES. 


§ 1315. Boards to be elected at large. In each city not organized under 
the general law there shall be a board of education consisting of seven members 
having the qualifications of electors who shall be elected at large by the 
electors of such city qualified to vote at school elections; and, except as may 
be otherwise provided herein for the first election, two members of such 
board shall be elected annually and three triennially at a special election 
to be held on the Tuesday after the first Monday in June; provided, that the 
provisions of this article shall not apply to cities existing under a special act 
or which are now under the general school laws. [1911, ch. 266, § 205; R. C. 
1905, § 1020; 1890, ch. 65, § 1; R. C. 1899, § 856.] 

§ 1316. Term of office. The term of office of a member of the board of 
education, except as in this article otherwise provided, shall be three years 
and until his successor is elected and qualified. [1911, ch. 266, § 206; R. C. 
1905, § 1021; 1890, ch. 65, § 2; R. C. 1899, § 857.] 

§ 1317. Elections, how conducted. All elections under the provisions of 
this article shall be called, conducted and the votes canvassed and returned 
in the manner provided by law for general city elections. [1911, ch. 266, § 207; 
R. C. 1905, § 1022; 1890, ch. 65, § 4; R. C. 1899, § 858.] 

§ 1318. Relatives not eligible as teachers. No son, wife or daughter of any 
member of the school board shall be eligible to a position as a teacher in 
schools of the district which such member represents except upon the consent 
of all the members of such board. [1911, ch. 266, § 208; R. C. 1905, § 1023; 
1890, ch. 65, § 5; R. C. 1899, § 859.] 

§ 1319. Independent school organizations under special laws abolished. Any 
independent school district organized for school purposes under a special law, 
which does not include or is not included in any city or incorporated town or 
' village organized for municipal purposes, shall become a part of the school 
district in which it is located by the repeal of the special law organizing or 
governing such independent district. Any independent district organized 
for school purposes under a special law or under any other law than is con- 
tained in this chapter, which includes or is included in any city or incorpo- 
rated town or village organized for municipal purposes, shall become a special 
district by the repeal of the special law organizing or governing such inde- 
pendent school district. Any school district or special district so constituted 
or constituted in part shall be governed by the provisions of this chapter; 
provided, that nothing herein shall prevent any such independent district from 
coming under the operation of this chapter in the manner therein provided. 
[1911, ch. 266, § 209; R. C. 1905, § 1024; 1891, ch. 63, § 1; R. C. 1899, § 860.] 

§ 1320. Old school officers hold over. The board of education or other gov- 
erning board of such independent district shall continue to exercise the powers 
and duties devolving upon it under the provisions of such special or other law 
governing such independent district, the same as though such law had not been 
repealed, until the second Tuesday in July following the repeal of such special 
or other law; provided, that all that portion of the general school laws which 
provides for an annual school election shall apply to such independent district 
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and shall be in full force and effect for the purpose of electing school officers at 
such annual election; and such officers shall be elected in and for the whole 
school district, including the independent district or portion of such inde- 
pendent district located therein, or in and for the special district, the same 
as though no law had ever existed providing for the organization of such 
independent district; provided, further, that in a special district formed and 
created as herein provided, a full board of education shall be elected as 
provided by law for first elections, but in school districts formed as herein 
provided by the addition of such independent district or portion thereof there 
shall be elected only such officers as are required to fill the regular vacancies 
in the school offices of such school district heretofore organized. [1911, ch. 266, 
§ 210; R. C. 1905, § 1025; 1891, ch. 63, § 2; R. C. 1899, § 861.] 

§ 1321. Debts and assets determined by arbitration. When the boundaries 
of such school district shall have been arranged as contemplated in this article, 
the determination and division of consolidation of all debts, property and 
assets of the several portions of such district or districts so consolidated shall 
be made by arbitration as provided by law. [1911, ch. 266, § 211; R. C. 1905, 
§ 1026; 1891, ch. 63, § 3; R. C. 1899, § 862.] 


ARTICLE 12.— VACANCIES. 


§ 1322. Vacancy in office of superintendent of public instruction filled by 
appointment. Should a vacancy occur in the office of the superintendent of 
public instruction, the governor shall have power and it shall be his duty to 
fill such vacancy by appointment, which appointment shall be valid until the 
next general election and until his successor is elected and qualified. [1911, 
ch. 266, § 212; R. C. 1905, § 859; 1890, ch. 62, § 106; R. C. 1899, § 726.] 

. § 1323. Vacancy in office of county superintendent. Should a vacancy occur 
in the office of county superintendent of schools, the board of county com- 
missioners of such county shall have power and it shall be their duty to fill 
such vacancy by appointment, as provided by law, which appointment shall 
be valid until the next general election. The county auditor shall immediately 
notify the superintendent of public instruction of such appointment. ([1911, 
ch. 266, § 213; R. C. 1905, § 860; 1897, ch. 75; R. C. 1899, § 727.] 

§ 1824. Vacancy in office of director or treasurer. How filled. When any 
vacancy occurs in the office of director or treasurer of a school district by 
death, resignation, removal from the district, or otherwise, the fact of such 
vacancy shall be immediately certified to the county superintendent by the 
clerk of the district, and such superintendent shall immediately appoint in 
writing some competent person who shall qualify and serve until the next 
annual school election. The county superintendent shall at the same time 
notify the clerk of the school district and the county auditor of every such 
appointment. [1911, ch. 266, § 214; R. C. 1905, § 861; 1890, ch. 62, § 108; 
R. C. 1899, § 728.) 

§ 1325. Vacancy in office of clerk, how filled. Should the office of clerk of 
a school district become vacant, the school board shall immediately fill such ' 
vacancy by appointment and the president of the board shall immediately 
notify the county superintendent and the county auditor of such appointment. 
[1911, ch. 266, § 215; R. C. 1905, § 862; 1890, ch. 62, § 109; R. C. 1899, § 729.] 

§ 1826. Office, when deemed vacant. An office of a school district shall be- 
come vacant by resignation of the incumbent thereof, but such resignation 
shall not take effect until a successor has qualified according to law. Any office 
of a school district shall be deemed vacant if the person duly elected thereto 
shall neglect or refuse for the period of two weeks after the beginning of the 
term for which he was elected, to accept and qualify for such office and serve 
therein. Any school officer may be removed from office by a court of com- 
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petent jurisdiction as provided by law. [1911, ch. 266, § 216; R. C. 1905, § 863; 


1890, ch. 62, § 110; 1891, ch. 56, § 22; R. C. 1899, § 730.] 
Right of school officer to repudiate or withdraw resignation. 16 L.R.A.(N.S.) 1058. 


ARTICLE 13.— EQUALIZATION OF INDEBTEDNESS. 


§ 1327. Equalization of indebtedness by arbitration. After the boundaries 
of a school district have been established as provided for in this chapter, all 
school districts or parts of school districts that existed as school corporations, 
vr as parts thereof, before the taking effect of this code, and that are now 
included in one school district, shall effect an equalization of property, funds 
on hand and debts; or whenever the boundaries of two or more districts are 
rearranged, all districts affected by such change shall effect an equalization 
of property, funds on hand and debts. To effect this, such school board of 
such corporation constituting a school district under the operation of this 
chapter, shall select one arbitrator, and the several arbitrators so selected, 
together with the county superintendent, shall constitute a board of arbitra- 
tion to effect such equalization. If in any case the number of arbitrators, 
including the county superintendent, shall be an even number, the county 
treasurer shall be included and be a member of such board. The county super- 
intendent shall fix the time and place of such meeting. [1911, ch. 266, § 217; 


R. C. 1905, § 864; 1897, ch. 75; R. C. 1899, § 731.] 
Arbitrators to take into consideration the buildings owned by the original district. 
State v. School Dist., 6 N. D. 488, 71 N. W. 772. 
Legislature may make distribution of school property on division or consolidation of 
districts. School Dist. v. King, 20 N. D. 614, 127 N. W. 515. 


§ 1828. Tax to equalize and pay previous debts. Such board shall take an 
account of the assets, funds on hand, the debts properly and justly belonging 
to or chargeable to each corporation, or part of a corporation affected by such 
change, and levy such a tax against each as will in its judgment justly and 
fairly equalize their several interests. [1911, ch. 266, § 218; R. C. 1905, § 865; 
1897, re 75; R. C. 1899, § 732.] 


to when tax levy will be enjoined at suit of tax payer. Torgrinson v. Norwich 
School Dist. No. 31, 14 N. D. 10, 103 N. W. 414. 
Liability of territory annexed to school district to pay proportionate share of existing . 
debts. 27 L.R.A. (N.S.) 1147. : 

§ 1329. Maximum annual tax levy for such purposes. When the amounts 
to be levied upon the several corporations or parts of corporations mentioned 
in the preceding section, shall be fixed, a list thereof shall be made wherein 
the amount shall be set down opposite each corporation. The whole shall be 
stated substantially in the form herein required for certifying school taxes, 
and addressed to the county auditor, and shall be signed by a majority of such 
board of arbitration; such levy shall be deemed legal and valid upon the tax- 
able property of each corporation; provided, however, that not more than 
fifteen mills thereof shall be extended against such taxable property in any 
one year, and such levy not exceeding fifteen mills on the dollar shall be 
extended as in this section provided from year to year, until the whole amount 
shall be so levied. The county auditor shall preserve such levies and shall 
extend the several rates from year to year, as above required by law for district 
taxes and the taxes shall be collected at the same time and in the same manner 
as other taxes are collected. [1911, ch. 266, § 219; R. C. 1905, § 866; 1890, 
ch. 62, § 118; R. C. 1899, § 733.] 

§ 1330. Proceeds to be turned over to the respective districts. Opposite the 
several descriptions of property on the tax list shall be entered the school 
districts within which it lies, and all the proceeds of these equalizing taxes 
shall be collected and shall be paid over to the proper school district within 
which the property is situated. The proceeds of taxes upon parts of districts 
lying outside of the district as at present constituted with which they were 
equalized shall be paid to the treasurer of the school district within which the 
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property is situated; the same as hereinbefore provided for regular taxes. 
(1911, ch. 266, § 220; R. C. 1905, § 867; 1890, ch. 62, § 114; R. C. 1899, § 734.] 
§ 1331. Maximum tax levy for all school purposes. The taxes levied for 
purposes of equalization shall be in addition to all other taxes for school 
purposes; provided, that all taxes for school purposes, including such taxes 
for equalization, shall not exceed thirty mills on the dollar in any one year. 
The provisions of this article shall apply to and govern all school districts 
and parts of school districts hereafter divided or consolidated with each 
other or with other districts in the divisions, uniting for apportionment of their 
debts and liabilities or property and assets. [1911, ch. 266, § 221; R. C. 1905, 
§ 868; 1890, ch. 62, § 115; R. C. 1899, § 735.] 


ARTICLE 14.— Bonps oF CoMMON ScHOOL DISTRICTS. 


§ 1332. School bonds, how issued. Whenever a duly constituted school 
district, under the provisions of this chapter, excepting special or independent 
school districts, in any organized county in the state at any regular or special 
meeting held for that purpose, shall determine by a majority vote of all the 
qualified voters of such school district present at such meeting and voting, 
to issue school district bonds for the purpose of building and furnishing a 
school house and purchasing grounds on which to locate the same, or to fund 
any outstanding indebtedness or for the purpose of taking up any outstanding 
bonds, the district school board may lawfully issue such bonds in accordance 
with the provisions of this article. [1911, ch. 266, § 222; R. C. 1905, § 910; 
1897, ch. 75; R. C. 1899, § 775; 1901, ch. 40.] 

Municipal corporations estopped by recitals in bonds issued and negotiated, when. 
Coler v. School IT wp., 3 N. D. 249, 55 N. W. 587; Flagg v. School District, 4 N. D. 30, 58 
N. W. 499; Wilson v. Board of Education, 12 S. D. 535, 81 N. W. 952; Coler v. Rhoda 
School Twp., 6 S. D. 640, 63 N. W. 158. 

Recital on face of bonds that all preliminary requirements have been complied with 
estops corporation to raise question. Coler v. Dwight School Twp., 3 N. D. 249, 55 N. W. 
587, 28 L.R.A. 649; Wilson v. Board of Education, 12 8. D. 535, 81 N. W. 952; City of 
Huron v. Sav. Bank, 86 Fed. 272, 30 C. C. A. 38; Nat. Life Ins. Co. v. Board of Ed., 62 
Fed. 778, 10 C. C. A. 637; Hughes County v. Livingston, 104 Fed. 306, 43 C. C. A. 541; 
Second Ward Sav. Bank v. Huron, 80 Fed. 660; Coler v. Rhoda School Twp., 6 S. D. 640, 
63 N. W. 158; Flagg v. School Dist., 4 N. D. 30, 58 N. W. 499, 25 L.R.A, 363. 

Illegal bonds may be made valid by payment of interest. Coler v. Rhoda School Twp., 
6 S. D. 640, 63 N. W. 158. 

§ 1333. Notice of election to vote bonds. Before the question of issuing 
bonds shall be submitted to a vote of the school district, notices shall be 
posted in at least three public and conspicuous places in such district, stating 
the time and place of such meeting, the amount of bonds proposed to be issued, 
rate of interest, purpose issued for, and the time in which they shall be made 
payable. Such notices shall be posted at least fourteen days before the meet- 
ing, and the voting shall be done by means of written or printed ballots, and 
all ballots shall be prepared before the opening of the polls and shall be in 
substantially the following form: 


For issuing bonds in the sum of $........ at ...... per cent., to run ...... 
years, 
Yes | | 
No | | 


and if a majority of the votes cast shall be in favor of issuing bonds the school 
board, through its proper officers, shall forthwith issue bonds in accordance 
with such vote; but if a majority of all votes cast are against issuing bonds 
then no further action can be had and the question shall not be again submitted 
to a vote for one year thereafter, except for a different amount; provided, 
that the question of issuing bonds shall not be submitted to a vote of the 
district, and no meeting shall be called for that purpose until the district 
school board shall have been petitioned in writing by at least one-third of 
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the voters of the district. [1911, ch. 266, § 223; R. C. 1905, § 911; 1890, ch. 62, 


§ 160; R. C. 1899, § 776.] 
School board is bound to issue bonds for school house when voters of district so vote. 
Schouweiler v. Allen, 17 N. D. 510, 117 N. W. 866. 


§ 1334. Bonds, denomination of. Interest. Limit of issue. The denomina- 
tions of the bonds which may be issued under the provisions of this article 
shall be fifty dollars or some multiple of fifty, and shall bear interest at a rate 
not exceeding five per cent per annum, payable semi-annually on the first 
day of January and July in each year, in accordance with interest coupons 
which shall be attached to such bonds; provided, that the amount of bonds 
including all other indebtedness shall not exceed five per cent of the assessed 
valuation of the school district and may be made payable in not less than 
ten or more than twenty years from their date. [1911, ch. 266, § 224; R. C. 


1905, § 912; 1897, ch. 75; R. C. 1899, § 777; 1901, ch. 40.} 
tatute as to denomination and time of payment of bonds must be strictly complied 
with. seople’s Bank v. School Dist., 3 N. D. 496, 57 N. W. 787, 28 L.R.A. 642. 

Bonds in a denomination greater than allowed by law are void even-in the hands of an 
innocent purchaser. Livingston v. School Dist., 9 S. D. 345, 69 N. W. 15. 

Holder of void bond may recover on quantum meruit for value of school house erected 
with proceeds, where retained and used by district. Livingston v. School Dist., 11 S. D. 
150, 76 N. W. 301. 

Maintenance of school as necessity which will justify school district in exceeding debt 
limit. 27 L.R.A.(NS.) 891. 

Right of tax payer, in absence of statute, to enjoin issuance or payment of school bonds. 
36 L.R.A.(N.S.) 7. 


§ 1335. Bonds, record of to be kept. Whenever any bonds are issued under 
the provisions of this chapter they shall be lithographed or printed on bond 
paper and shall state upon their face the date of their issue, the amount of 
the bonds, to whom and for what purpose issued, also the time and place of 
payment, and the rate of interest to be paid. They shall have printed upon 
the margin the words ‘‘ Authorized by Article 14 of chapter ........ of the 
Session Laws of North Dakota of 1911.’’ Immediately after the issuing of 
school bonds pursuant to this chapter the clerk of the school district so issu- 
ing its bonds shall file, with the county auditor of the county in which such 
district is situated, certified copies of all the proceedings had in such district 
relative to the issuing of such bonds and also a statement of the amount of the 
indebtedness of such school district ; and before any of the bonds are disposed 
of they shall be presented to the county auditor of the county in which the 
school district issuing the same is situated. He shall carefully examine the 
records of the proceedings of such school district upon the question of issu- 
ing such bonds as the same are filed with him as hereinbefore directed, and 
shall satisfy himself by the evidence thus furnished, whether-or not all the 
laws of the state relative to the issuing of such bonds have been complied 
with. If satisfied that they have been and that the bonds in question have 
been legally issued, he shall in a book kept for such purpose, preserve a 
register of each bond showing in separate columns the name of the school 
district issuing the bonds, the number of such bonds, the denomination thereof, 
the date of their issue, the date when they will mature, the names of the 


school officers executing the same and such other facts as may be pertinent — 


and he shall then indorse on each of such bonds the following certificate: 
State of North Dakota, 
County of.............. \ss. ; 
Me Geach eSdpwie wie ane esiattins Weenie , county auditor, do hereby certify that the 
within bond is issued pursuant to law and is within the debt limit prescribed 
by the constitution of the state of North Dakota, and in accordance with the 


vote of ............ school district ............ Ot: O. ess ences (regular 
or special) meeting held on the ............ ri: at) ee ee A. D., 19.. 
to issue bonds to the amount of ............ dollars, and is a legal and valid 


debt of such school district ; that such bonds are fully registered in this office 
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and that such school district is legally organized and the signatures affixed 
to such bonds are the genuine signatures of the proper officers of such school 
district. 

The blanks shall be filled according to the facts, and the certificate officially 
signed by the county auditor and attested by his official seal. Such bonds shall 
be signed by the president and clerk of the school board and shall be reg- 
istered in a book to be kept by the clerk for that purpose, in which shall be 
entered the number, date and name of the person to whom issued and the date 
when the same will become due. [1911, ch. 266, § 225; R. C. 1905, § 913; 1890, 
ch. 62, § 162; R. C. 1895, § 778. 

§ 1336. Sinking fund and interest tax. In addition to the amount that may 
already be assessed under existing laws there shall be levied annually, upon 
the taxable property of the school district so issuing bonds at or before their 
issuance and collected as other taxes are collected, a sum sufficient to pay 
interest upon such bonded indebtedness, and in like manner a further annual 
tax to create a sinking fund that will at the maturity of such bonds be sufficient 
to pay the principal thereof, and said sinking fund shall be used for no other 
purpose, except that whenever there are sufficient funds on hand, belonging 
to such sinking fund, the school board may, in its discretion, purchase any of 
the outstanding bonds at their market value and pay for the same out of 
such sinking fund ; provided, that the school district board may designate one 
or more national or state banks in its county for a depositary for such sinking 
fund ; and in such case the school board shall advertise for at least two weeks 
in some newspaper printed in the county for sealed proposals for the deposit 
of the sinking fund of such school district, reserving the right to reject any 
and all bids and satisfying itself of the responsibility of all banks proposing 
to act as depositaries. Before any bank shall be designated as such deposi- 
tary, it shall present to the school board a sealed proposal stating in writ- 
ing what rate of interest will be paid for the deposit of such sinking fund, and 
shall submit to the board for its approval, a bond payable to the school 
district conditioned for the safe keeping and repayment of any funds deposited 
in such bank, which bond shall be signed by not less than three freeholders 
of the county or by a surety company as surety, such bond to be in the sum 
required by the school board but in no case less than double the probable 
amount of funds to be deposited in such bank. The approval of such bond 
shall be indorsed thereon by the board and deposited with the county auditor, 
and any bank whose bond shall have been so approved shall thereupon be 
designated by the school board as.a depositary for the sinking fund, and shall 
continue as such, until such time as the board shall readvertise for bids as 
aforesaid, and new depositaries are designated and qualified, or until such 
funds are needed for the payment or purchase of bonds as provided in this 
section. When the sinking fund of any school district is deposited by the 
district treasurer in the name of the school district in such depositary, such 
treasurer and his sureties shall be exempt from all liability thereon by reason 
of loss of any such funds from the failure, bankruptcy or any other act of 
any such bank, to the extent only of such funds in the hands of such bank or 
banks at the time of failure or bankruptcy. Such depositary shall furnish 
to the school district clerk prior to the fifth day of July of each year, a verified 
statement of the school district’s account with such depositary for the year 
ending June thirtieth, which statement shall show a credit to such deposit 
account of all sums of interest accruing on the sinking fund deposited. (1911, 
ch. 266, § 226; R. C. 1905, § 914; 1899, ch. 145; R. C. 1899, § 776.] 

§ 1337. Bonds, how negotiated. When any bonds shall be issued under the 
provisions of this article, the county treasurer shall have authority to negotiate 
and sell such bonds for not less than par, and the said district treasurer shall 
apply the proceeds arising from the sale of such bonds only for the purpose 
of building and furnishing a school house and purchasing grounds on which 
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the said school house shall be located, or to fund any outstanding indebtedness, 

according to the express purpose for which such bonds were authorized by the 

voters, as provided in section 1332 of this chapter. [1911, ch. 266, § 227; R. C. 

1905, § 915; 1897, ch. 75; R. C. 1899, § 780.] 

Board and not treasurer has authority to issue, negotiate or sell bonds. Prairie 
oe a pore Saat an GE than pat of epee det 

On I0F ent OF ex a er ns 0 a en es 8 

negotiability. perme School District, 4 x. D. 30, 58 N. W. 499. ya ” 


§ 1338. County auditor may levy tax to pay bonds. When. When any 
school board neglects or refuses to levy a tax in accordance with law to meet 
outstanding bonds or the interest thereon, the county auditor shall have power 
to levy such tax and when collected to apply the proceeds to the payment of 
such coupons and bonds. [1911, ch. 266, § 228; R. C. 1905, § 916; 1890, ch. 62, 
§ 165; R. C. 1895, § 781.] 

§ 1889. Cancelled bonds, record of. When the bonds of any school district 
shall have been paid by the school board they shall be cancelled by writing 
or printing in red ink the words ‘‘ cancelled and paid ’’ across each bond and 
coupon and the date of payment and amount paid shall be entered in the 
clerk’s register against the proper number of the bonds and bonds so cancelled 
shall be filed in the office of the district clerk until all the outstanding bonds 
are paid, when they shall be destroyed in the presence of the full board. 
(1911, ch. 266, § 229; R. C. 1905, § 917; 1890, ch. 62, § 166; R. C. 1895, § 782.] 

1340. for building school houses. When any school house is 
built with funds provided for in the manner herein authorized, the school 
board shall advertiss at least thirty days in some’ newspaper printed in the 
county or by posting notices for the same length of time in at least three of 
the most public and conspicuous places if no newspaper is published in the 
county for sealed proposals for building such school house in accordance with 
plans and specifications furnished by the school board, reserving the right to 
reject any and all bids, and if any of the proposals shall be reasonable and 
satisfactory such board shall award the contract to the lowest responsible 
bidder and shall require of such contractor a bond in double the amount of 
the contract, conditioned that he will properly account for all money and 
property of the school district that may come into his hands and that he will 
perform the conditions of his contract in a faithful manner and in accordance 
with its provisions; and in case all the proposals are rejected, such board shall 
advertise anew in the same manner as before until a reasonable bid shall be 
submitted. [1911, ch. 266, § 230; R. C. 1905, § 918; 1890, ch. 62, § 167; 1891, 
ch. 56, § 32; R. C. 1899, § 783.] 

§ 1341. Provisions of this article. How applicable. The provisions of this 
article shall be applicable to and authorize the issuance of bonds by such 
school districts as have already built school houses and issued orders or war- 
rants therefor, and any such school district may vote to bond the indebtedness 
incurred by reason of building and furnishing a school house and purchasing 
a site for the same and bonds may be issued in the same manner as herein- 
before Di paeto for building and furnishing school houses. ([1911, ch. 266, 
§ 231; R. C. 1905, § 919; 1890, ch. 62, § 168; 1891, ch. 56, § 32; R. C. 1899, 
§ 784.) 


ARTICLE 15.— COMPULSORY EDUCATION AND MEDICAL INSPECTION. 


§ 1342. School age. Who exempt from compulsory attendance. Every 
parent, guardian or other person, who resides in any school district or city, 
and who has control over any child of or between the ages of eight and fifteen, 
shall send such child to a public school in each year during the entire time 
the public schools of such district or city are in session; and every parent, 

guardian or other person having control of any deaf, blind or feebie-minded 
child or youth between the ages of seven and twenty-one years of age shall 
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_be required to send such deaf child to the school for the deaf at the city of 
Devils Lake for the entire school year unless excused by the superintendent 
or principal of such school, such blind child to the school for the blind at 
Bathgate for the entire school year unless excused by the superintendent or 
principal of such school, and such feeble-minded child to the institution for 
the feeble-minded at Grafton; provided, that such parent, guardian or other 
person having control of any child shall be excused from such duty by the 
school board of the district or by the board of education of the city or village 
whenever it shall be shown to their satisfaction subject to appeal as provided 
by law that one of the following reasons therefor exists: 

1. That such child is taught for the same length of time in a parochial or 
private school, approved by the county superintendent of schools subject to 
appeal to the superintendent of public instruction; that no school shall be 
approved by the county superintendent of schools or superintendent of public 
instruction unless the branches usually taught in the common schools are 
taught in such schools. | 

2. That such child is actually necessary to the support of the family. 

3. That such child has already acquired the branches of learning taught 
in the public schools. 

4. That such child is in such a physical or mental condition (as declared 
by a licensed physician, if required by the board) as to render such attendance 
inexpedient or impracticable. 

5. If no school is taught the requisite length of time within two and one- 
half miles of the residence of such child by the nearest route such attendance 
shall not be enforced, except in cases of consolidated schools, where the school 
board has arranged for the transportation of pupils. In every school district 
where consolidated schools have not been established the school board shall 
arrange a system of zones for the transportation of children to and from 
school at the expense of the district. Children living within not less than 
one and one-quarter miles nor more than two and one-quarter miles from 
the school house by the nearest public route shall be in zone number one; 
 ehildren living within not less than two and one-quarter miles nor more 
than three and one-quarter miles from the school house by the nearest public 
route shall be in zone number two; and children living at a greater distance 
than three and one-quarter miles from the school house by the nearest public 
route shall be in zone number three. In providing compensation for trans- 
portation the school board shall provide a maximum compensation per family 
for the first zone, and compensation per family for transportation from zone 
number two shall be one-half greater per family than for zone number one, 
and compensation per family for zone number three shall be twice the com- 
pensation per family for zone number one. Provided, that when provision 
has been made for the transportation of pupils by the school board of any 
district agreeably to the provisions of this chapter, the pupils residing therein 
shall be amenable to the provisions of law requiring the attendance at school 
of such pupils. Provided, further, that the provisions for transportation 
shall not apply to deaf, blind and feeble-minded children in this state, and 
this section shall not be construed to apply to parents, guardians or other 
persons having control of any child or children between the ages of eight 
and fifteen, who desire to send such child or children for a total period of 
not exceeding six months, which may be taken in one or more years, to any 
parochial school for the purpose of preparing such child or children for 
certain religious duties. It shall be the duty of the clerk of the school board 
to include in his annual statement an item setting forth the amount spent for 
the transportation of pupils. [1913, ch. 267; 1911, ch. 266, § 232; R. C. 1905, 
§ 894; 1890, ch. 62, § 140; 1891, ch. 56, § 28; R. C. 1899, § 759; 1903, ch. 84; 
1905, ch. 100, § 7. | 


What inatruction constitutes compliance with compulsory education statute. 41 
L.R.A.(NS.) 95. 
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§ 1343. Schools equally free and accessible. The public schools provided 
for in this chapter shall be at all times equally free, open and accessible to 
all children over six and under twenty-one years of age residing in the district. 
[1911, ch. 266, § 233; R. C. 1905, § 894; 1890, ch. 62, § 140; 1891, ch. 56, § 28; 
R. C. 1899, § 759; 1903, ch. 84; 1905, ch. 100, § 7.] 

§ 1344. Penalty. Any such parent, guardian or other person failing to 
comply with the requirements of the foregoing sections, shall upon conviction 
thereof be deemed guilty of a misdemeanor, and shall be fined in a sum not 
less than five nor more than twenty dollars for the first offense and not less 
than ten dollars nor more than fifty dollars for the second and every subse- 
quent offense, with costs in each case. [1911, ch. 266, § 895; 1890, ch. 62, 
§ 141; R. C. 1899, § 760.] 

§ 1345. Prosecution for neglecting this duty. It shall be the duty of the 
superintendent or principal of schools in any city, town or village, or the 
teacher of any district school, or the county superintendent of schools for 
children that are deaf, blind or feeble-minded, to inquire into all cases of 
negligence of the duty prescribed in this article and to ascertain from the 
person neglecting to perform such duty the reason therefor, if any, and in 
common school districts notify the county superintendent of schools of such 
neglect; the said county superintendent, upon proper presentation of facts, 
shall lay the complaint before the state’s attorney, whose duty it will be 
to proceed forthwith to secure the prosecution for any offense occurring 
under this article. In special or independent districts the superintendent 
or principal of schools shall lay the complaint before the state’s attorney 
who shall proceed as above; provided, further, that the board of education 
or district school board in any city or school district of over five hundred 
inhabitants may employ a truant officer who shall perform the duties implied 
in this section. (1911, ch. 266, § 235; R. C. 1905, § 896; 1897, ch. 75; R. C. 
1899, § 761; 1903, ch. 84; 1905, ch. 100, § 8.] 

§ 1346. Medical inspection of schools. The board of any school corpora- 
tion may employ one or more physicians as medical inspector of schools. 
It shall be the duty of the medical inspector to examine, at least once annually, 
all children enrolled in the public schools of the district, except those who 
present a certificate of health from a licensed physician, and to make out 
suitable records for each child, one copy of which shall be filed with the 
county or city superintendent of schools. Notice of physical defects of 
abnormal or diseased children shall be sent to the parents, with recommenda- 
tions for the parent’s guidance in conserving the child’s health. The medical 
inspector shall co-operate with state, county and township boards of health 
in dealing with contagious and infectious diseases and to secure medical 
treatment for indigent children. It shall be the duty of the county and city 
superintendents of schools to co-operate with school boards in promoting 
medical inspection. He may arrange schools by groups, especially in the 
rural districts, for the purposes of inspection, and shall advise school boards 
with a view to securing the most efficient and economical administration of 
this law. The school board or board of education shall furnish all blanks 
and other needed supplies for this purpose. [1911, ch. 266, § 236.] 


ARTICLE 16.— FINES, FORFEITURES AND PENALTIES. 


§ 1847. Penalty for neglect of duty by school director, treasurer or clerk. 
Each person duly elected to any school district office, who, having entered 
upon the duties of his office, shall neglect or refuse to perform any duties 
required of him by the provisions of this chapter [sections 1105-1422], shall 
upon conviction be fined in the sum of ten dollars and his office shall be 
deemed vacant. [1911, ch. 266, § 237; R. C. 1905, § 900; 1890, ch. 62, § 146; 
R. C. 1899, § 765.] 


324 


Education. POLITICAL CODE. §§ 1348-1355 


§ 1848. Penalty for false election returns. Any judge or clerk of election, 
school district clerk or county auditor who willfully violates the provisions 
of this chapter in relation to elections or who wilfully makes a false return 
shall upon conviction be deemed guilty of afelony. [1911, ch. 266, § 238; R. C. 
1905, § 901; 1890, ch. 62, § 147; R. C. 1899, § 766.] 

§ 1349, Speculation in office prohibited. No school officer shall personally 
engage in the purchase of any school bonds or warrants nor shall any such 
officer be personally interested im any contract requiring the expenditure of 
school funds except for the purchase of fuel and the procuring of insurance 
and such supplies as are in daily use, but not including furniture, or the 
expenditure of funds appropriated by the state, county, school corporation 
or otherwise, for any special purpose connected with his office. Any viola- 
tion of this section shall be a misdemeanor. ([1911, ch. 266, § 239; R. C. 1905, 
§ 902; 1890, ch. 62, § 148; 1891, ch. 56, § 31; R. C. 1899, § 767.) 


‘Officials and teachers prohibited from receiving commissions, see section 1529. 

§ 1350. Penalty for unlawful drawings of school money. Any person who 
draws money from the county treasury, who is not at the time a duly qualified 
treasurer of the school corporation for which he draws the money and 
authorized to act as such, shall be guilty of a misdemeanor and shall upon 
conviction thereof be punished by a fine of not less than twenty-five dollars. 
768) ch. 266, § 2398 R. C. 1905, § 903; 1890, ch. 62, § 149; R. C. 1899, 

7 

§ 1351. Use of school funds. When embezzlement. Each treasurer who 
shall loan any portion of the money in his hands belonging to any school 
district, whether for consideration or not, or who shall expend any portion 
thereof for his own or any other person’s private use, is guilty of embezzle- 
ment, and no treasurer shall pay over or deliver the school money in his 
hands to any officer or person or to any committee to be expended by him 
or them; but all public funds shall be paid out only by the proper treasurer 
as hereinbefore provided. (1911, ch. 266, § 239b; R. C. 1905, § 904; 1890, 
ch. 62, § 150; R. C. 1899, § 769.] 

§ 1352. Action to recover money when treasurer fails to pay over. If any 
person shall refuse or neglect to pay over any money in his hands as treasurer 
of a school district to his successor in office his successor must, without delay, 
bring action upon the official bond of such treasurer for the recovery of such 
money. [191], ch. 266, § 239c; R. C. 1905, § 905; 1890, ch. 62, § 151; R. C. 
1899, § 770.] 

§ 1353. Penalty. When indorsement of unpaid warrants is not made. Any 
violation by a district treasurer of the provisions of this chapter requiring 
indorsement of warrants not paid for want of funds, and the payment thereof 
in the order of presentation and indorsement is a misdemeanor punishable by 
a fine not exceeding one hundred dollars. (1911, ch. 266, § 239d; R. C. 1905, 
§ 906; 1890, ch. 62, § 152; R. C. 1899, § 771.] 

§ 1354. Penalty for false reports. Hach school officer who willfully signs 
or transmits a false report to the county superintendent or willfully signs, 
issues or publishes a false statement of facts purporting or appearing to be 
based upon the books, accounts or records, or of the affairs, resources and 
eredit of the district shall upon conviction be punished by a fine not exceeding 
fifty dollars or by imprisonment in the county jail not exceeding fifteen days. 
[1911, ch. 266, § 240; R. C. 1905, § 907; 1890, ch. 62, § 153; R. C. 1899, § 772.] 

§ 1355. Penalty for willful disturbance of school. Each person whether 
pupil or not, who willfully molests or disturbs a public school when in session 
or who willfully interferes with or interrupts the proper order of management 
of a public school by act of violence, boisterous conduct or threatening lan- 
guage, so as to prevent the teacher or any pupil from performing his duty, 
or who shall in the presence of the school children upbraid, insult or threaten 
the teacher, shall upon conviction thereof be punished by a fine not exceeding 
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twenty-five dollars or by imprisonment in the county jail for a period not 
exceeding ten days, or by both. [1911, ch. 266, § 241; R. C. 1905, § 908; 1890, 
ch. 62, § 155; BR. C. 1899, § 773.] 

§ 1356. Proposals for contracts. No contract except for teacher’s salary, 
professional services, janitors’ wages, or school text books involving the 
expenditure of school funds or money appropriated for any purpose relating 
to the educational system of this state, or any county, district or school cor- 
poration therein, when the amount exceeds one hundred dollars, shall be let 
until proposals are advertised for a period of ten days, and after such adver- 
tisement, only to the lowest responsible bidder. Any violations of this section 
shall be a misdemeanor. [1911, ch. 266, § 242; BR. C. 1905, § 909; 1890, ch. 62, 


§ 156; B. C. 1899, § 774; 1908, ch. 83, § 7.] 
In absence of ¢ or statutory requirements municipal contracts need not be let 
under competitive bidding. Price v. Fargo, 24 N. D. 440, 139 N. W. 1054. 


_ ARTIOLE 17.— Stare Boarp or ExaMINERS, EXAMINATIONS AND CERTIFICATES. 


The first three sections of this article as it was enacted in Laws 1911, ch. 266, viz, §§ 
843, 244 and 245 of that act, were repealed in Laws 1913, ch. 149, § 8. Laws 1913, ch. 
149, § 5, which is section 1487 in this compilation, transfers to the state board of educa- 
tion all the duties, authority and powers provided for in sections 1357~—1377 inclusive. 


§ 1857. Annual report. The board shall, on or before the first day of 
November of each year, make a report to the governor covering the school 
year ending June thirtieth, preceding, setting forth in detail all its official 


transactions. (1911, ch. 266, § 246.) 
See note under the head of this article, immediately preceding section 1357. 
As to the time for making reports to the governor and as to the contents thereof, see 
sections 95, 97, 98 and 633. 


§ 13858. Duties. The state board of examiners shall prepare or cause to 
be prepared all questions for examinations for all certificates to teach in this 
state, and shall prescribe the rules and regulations governing the same, shall 
examine, mark and file all answer papers for all certificates or cause the same 
to be done, and shall issue all certificates to teach in the public schools of 


this state. (1911, ch. 266, § 247.] 
See note under the head of this article, immediately preceding section 1357. 


§ 1359. Certificates. There shall be four regular grades of certificates 
issued by the board of examiners. These shall be issued only to persons of 
good moral character who fulfill all the requirements specified by law and 
by the rules and regulations of the board, viz.: 

(1) The second grade elementary certificate. 

(2) The first grade elementary certificate. 

(3) The second grade professional certificate. 

(4) The first grade proressional certificate. [1911, ch. 266, § 248.] 


See note under the head of this article, immediately preceding section 1357. 

§ 1360. Second grade elementary certificate. The second grade elementary 
certificate shall be granted to those persons over eighteen years of age who 
are found proficient in the following subjects: reading, arithmetic, language 
and grammar, geography, United States history, physiology and hygiene 
(including physical culture), civil government, pedagogy, and any one of 
the following named subjects: music, drawing, agriculture, nature study, 
domestic science, manual training; provided, that the board of examiners 
may in their discretion specify which of the above subjects may be required. 
The proficiency of the applicants in spelling and writing will be determined 
from the papers submitted by the applicants. The second grade elementary 
certificate shall be valid for two years in any county in the state when recorded 
by the county superintendent of schools. It shall qualify the holder to teach 
in any grade in rural and graded schools up to and including the eighth 
grade, and may be renewable by the county superintendent of schools under 
rules presenped by the board of examiners. [1911, ch. 266, § 249.] 

ee note under the head of this article, immediately preceding section 1357. 
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§ 1361. First grade elementary oertificate. The first grade elementary 
certificates shall be granted to those persons over twenty years of age who 
have had at least eight months’ experience in teaching and who, in addition 
to those subjects required for a second grade elementary certificate, are 
found proficient in elements of psychology and four of the following subjects 
of secondary grade: elementary algebra, plane geometry, physics, physical 
geography, botany, the elements of agriculture, nature study, manual train- 
ing, domestic science and American literature. The first grade elementary 
certificate shall be valid for three years in any county in the state when 
recorded by the county superintendent of schools. It shall qualify the holder 
to teach in any grade in any school in the state up to and including the 
eighth grade and in the ninth grade of schools doing not over one year of 
high school work, and may be renewable by the county superintendent of 
§ ost under rules prescribed by the board of examiners. [1911, ch. 266, 

ee note under the head of this article, immediately preceding section 13857. 

§ 1362. Second grade professioual certificate. The second grade profes- 
sional certificate shall be granted to those persons who are at least twenty 
years of age and who have had at least nine months’ experience in teaching 
and have the qualifications necessary for a first grade elementary certificate, 
and who in addition are found proficient in the following subjects of advanced 
grade: (1) psychology, (2) the history of education, (3) the principles of 
education, (4) school administration, (5) methods in elementary subjects, 
(6) rhetoric and composition, (7) American or English literature, (8) Ancient, 
English or American history, (9) some one natural science (which may include 
agriculture), (10) higher algebra, solid geometry, manual training or domestic 
science. The second grade professional certificate shall legally qualify the 
holder to teach in any of the common, graded or high schools of the state, 
except in the high school departments of schools doing four years of high 
school work. It shall be valid for a period of five years and shall be renew- 
able in the discretion of the board for a period of years or for life. (1911, 
ch. 266, § 251.] 

See note under the head of this article, immediately preceding section 1357. 

§ 1363. First grade professional certificate. The first grade professional 
certificate shall be granted to those persons who have substantially the 
equivalent of a college education, and who have had at least eighteen months’ 
experience in teaching. They shall have all the qualifications necessary for 
a second: grade professional certificate, and in addition thereto, be found 
proficient in the following subjects: (1) foreign language, (2) a natural 
science other than the one presented for the second grade professional certifi- 
eate, (3) ethics, logic or sociology, (4) political science, economics or domestic 
science, (5) any two subjects of college grade listed for the second grade 
professional certificate and not previously offered by the applicant. The first 
grade professional certificate shall qualify the holder to teach in all the 
common, graded and high schools of the state, and shall be valid for five 
years, or for life. (1911, ch. 266, § 252.) 

See note under the head of this article, immediately preceding section 1357. 

1864, Special certificates. The board may grant special certificates 
authorizing the holders to teach in any of the common, graded or high schools, 
(1) drawing, (2) music, (3) kindergarten, or (4) primary subjects, to teachers 
holding at least a second grade elementary certificate. Special certificates 
to teach (1) agriculture, (2) commercial subjects, (3) domestic science, or 
(4) manual and industrial training in the common, graded or high schools 
of the state, may be issued to applicants who possess qualifications equivalent 
to those required for a second grade professional certificate. The applicant 
for a special certificate must satisfy the board by examination or otherwise 
of his proficiency in the subject which the holder is authorized to teach. 
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Special certificates shall be valid for such a term of years as the board shall 


prescribe. [191], ch. 266, § 253.] 
See note under the head of this article, immediately preceding section 1357. 


§ 1365. Diplomas accredited. The diplomas granted on the completion of 
the four-year curriculum of Teachers College of the University of North 
Dakota, shall be accredited as a first grade professional certificate for two 
years, and after the holder has had nine months’ successful experience in 
teaching, satisfactory evidence of which having been filed with the board, 
ir re a shall entitle the owner to a first grade professional certificate 
or life. 

(2) The diploma from the advanced, or five-year curriculum of the state 
normal schools, or its equivalent, the two-year curriculum for high school 
graduates, shall be accredited as a second grade professional certificate for 
two years, and after the holder has had nine months’ successful experience 
in teaching, satisfactory evidence of which having been filed with the board, 
such diploma shall entitle the holder to a second grade professional certificate 
valid for life. 

(3) The diploma from the four-year curriculum of the state normal schools 
or its equivalent, the one-year curriculum for high school graduates shall be 
accredited as a professional certificate of the second grade for two years, 
and, after the holder has had nine months’ successful experience in teaching, 
satisfactory evidence of which having been filed with the board, shall entitle 
the holder to a second grade professional certificate, valid for five years, 
which certificate shall be renewable in the discretion of the board. 

(4) The certificate of completion issued by the state normal schools to 
those who complete the ten-and-one-half months’ curriculum of the state 
normal schools shall entitle the holder to a second grade elementary certificate. 
(1911, ch. 266, § 254.] 

§ 1366. Other diplomas accredited. Diplomas from institutions within or 
without the state shall be accredited, and professional certificates issued 
thereon upon the following basis: (a) the bachelor’s diploma from a college 
of recognized standing shall be valid for a period of two years, after its 
presentation to the board, as a first grade professional certificate, provided, 
that the diploma implies at least two year courses, or sixteen semester hours, 
of professional preparation for teaching, or in lieu of such professional study, 
that the holder of the diploma has had three years’ successful experience in 
teaching or in administering schools after receiving such diploma; and after 
the holder has had nine months of successful experience in teaching, after 
the presentation of such diploma, satisfactory evidence of such experience 
having been filed with the board, he shall be entitled to a first grade pro- 
fessional certificate which shall be valid for five years and which shall be 
renewed for life upon satisfactory evidence of successful experience of five 
years. 

(b) The diploma or certificate from institutions whose curriculum is the 
equivalent. of the four year or the five year curriculum of the state normal 
schools shall be valid for two years as a second grade professional certificate, 
provided, that the diploma or certificate implies at least two year courses, 
or sixteen semester hours, of professional preparation for teaching or, in 
lieu of such professional study, that the holder of the diploma has had three 
years of successful experience in teaching or in administering schools after 
receiving such diploma; and after the holder of such diploma has had nine 
months of successful experience in teaching after receiving such diploma, 
satisfactory evidence of such experience having been filed with the board, 
he shall be entitled to a second grade professional certificate valid for five years 
or for life respectively. [1911, ch. 266, § 255.] 


See note under the head of this article, immediately preceding section 1357. ; 
8 1367. Permits. A college graduate without experience or the required 
professional preparation may, for reasons satisfactory to the board, be granted 
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a permit, or probationary certificate, valid until such time, not to exceed six 
months, as shall be set by the board for his examination on the professional 
subjects, when, if successful, he may be granted a certificate, valid for a term 
of years or for life. Permits to teach till the next regular examination may 
be granted by the county superintendent of schools to any person applying at 
any time other than the regular examination, who can show satisfactory 
reasons for not attending the previous examination and satisfactory evidence 
of qualification, subject to the rules and regulations of the board. ([1911, 


ch. 266, § 256.] 
See note under the head of this article, immediately preceding section 1357. 


§ 1368. Accredited work. The board of examiners shall be authorized to 
accredit, under its rules and regulations, the specific marks or standings given 
in high schools, summer schools, normal schools and the other institutions 
of this state, when upon investigation it deems such standings good evidence 
of proficiency in the subjects specified. [1911, ch. 266, § 257.] 

See note under the head of this article, immediately preceding section 1357. 

§ 1869. High school diplomas. Diplomas from North Dakota high schools 
doing four years’ work, granted to graduates who have had psychology, 
pedagogy, and two senior review subjects, together with eighteen days’ 
attendance at a teachers’ training school, shall be accredited as second grade 
elementary certificates; and if within two years from the date of the diploma 
the holder has had at least eight months’ successful experience in teaching, 
he shall be entitled to a first grade elementary certificate. (1913, ch. 261; 
1911, ch. 266, § 258. ] 

See note under the head of this article, immediately preceding section 1357. 

§ 1370. Examination conducted by county superintendent. Under the 
direction of the state board of examiners, the county superintendent shall 
hold a public examination of all persons over eighteen years of age offering 
themselves as applicants for teachers’ certificates, at the most suitable place 
or places in the county on the second Tuesday and Friday in February, May, 
August and November of each year, and when necessary such examination 
may be continued on the following day. He shall examine them by a series 
of written or printed questions, according to the rules prescribed by the 
state board of examiners. The county superintendent shall forward all answer 
papers submitted by applicants immediately after the close of the examina- 
tion to the state board of examiners, for examination, marking, filing and 
recording. The state board of exsminers by its president and secretary 
shall grant to each applicant a certificate of qualification, if from the per- 
eentage of correct answers required by the rules said applicant is found — 
to possess the requisite knowledge and understanding to teach, in the common 
schools of the state, the various branches required by law; provided, that 
sufficient evidence is furnished that the candidate is a person of good moral 
character, has had successful experience, if any, and possesses an aptness to 
teach and govern. [1911, ch. 266, § 259.] 

See note under the head of this article, immediately preceding section 1357. 

§ 1371. Papers to be kept on file. Appeals. The written answers of appli- 
cants for elementary certificates, after being duly examined under the direc- 
tion of the state board of examiners, shall be kept on file in the office of the 
secretary of the board of examiners for a period of six months after such 
examination, and any applicant thinking an injustice has been done hin, 
may, by paying a fee of one dollar in the institute fund of the county and 
notifying both the county superintendent and the secretary of the board 
of examiners of the same, have his papers specially re-examined by the board, 
and, if such answer papers warrant it, the state board of examiners shall issue 
such applicant an elementary certificate of the proper grade. [1911, ch. 266, 


260. | 
: bee note under the head of this article, immediately preceding section 1357. 
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§ 1372. Qualifications of teachers. No certificate or permit to teach shall 
be issued to any person under eighteen years of age, and no first grade elemen- 
tary certificate to any person who is under twenty years of age, and who has 
not taught successfully eight months school. First and second grade elemen- 
tary certificates may be renewed without examination, under such requirements 
as shall be imposed by the state board of examiners. The certificates issued 
by the state board of examiners shall be valid in any county in this state 
when recorded by the county superintendent of schools. [1911, ch. 266, 


§ 261.) 


See note under the head of this article, immediately preceding section 1357. 

§ 13878. Teacher must hold certificate, to be recorded. No person shall 
be employed or permitted to teach in any of the public schools of the state, 
except those in cities organized for school purposes under special laws, 
or organized as independent districts under the general school laws, who 
is not the holder of a lawful certificate of qualification or a permit to teach, 
and no teacher’s certificate, issued by the state board of examiners nor a 
teacher’s diploma granted by any institution of learning in this state shall 
entitle a person to teach in such public schools of any county, unless such 
certificate or diploma shall have been recorded in the office of the county 
superintendent of the county in which the holder is engaged to teach, and 
it shall be the duty of the county superintendent to record such certificate 
or diploma. (1911, ch. 266, § 262.] 

See note under the head of this article, immediately preceding section 1357. 

Contract between school board and teacher is not void merely because, at date of con- 
tract, teacher did not have teacher’s certificate. Schafer v. Johas, 23 N. D. 593, 43 
L.R.A(NS.) 411, 187 N. W. 481. 

Validity of contract by unlicensed teacher. 13 L.R.A.(N.S.) 614. 
eas 7 contract by teacher without license or certificate of qualification. 43 L.R.A. 

§ 1374. Certificates, when revocable. The state board of examiners is 
authorized and required to revoke and annul at any time a certificate granted 
in this state, for any cause which would have authorized or required it to 
refuse to grant the same, if known at the time it was granted, and for incom- 
petency, immorality, intemperance, cruelty, crime against the laws of the 
state, breach of contract, refusal to perform his duty, or for the general 
neglect of the work of the school. The revocation of the certificate shall 
terminate the employment of such teacher in the school where he may be 
at the time employed. Such teacher must be paid up to the time of receiving 
notice of such revocation. The state board of examiners shall immediately 
cause notice to be sent to the clerk of the school district where such teacher 
is employed and notify the teacher through the clerk, of such revocation; 
and it shall also notify each county superintendent in the state, and shall 
enter its action in such case on its records. (1911, ch. 266, § 263.] 

See note under the head of this article, immediately preceding section 1357. 

Interference by courte with revocation of school teacher’s license. 15 L.R.A.(N.S.) 
1148. 

§ 1375. Proceedings to revoke. Teacher allowed defense. In proceedings 
to revoke a certificate the board of examiners may act upon personal 
knowledge or upon competent evidence obtained from others. In the latter 
case action shall be taken only after a fair hearing, and the teacher must 
be notified of the charge and given an opportunity to make a defense at 
such time and place as may be stated in such notice. Upon their own knowl- 
edge the board may act immediately without notice, after an opportunity 
has been afforded such teacher for personal explanation. When any certifi- 
cate is revoked the teacher shall return it to the secretary of the state 
board of examiners, but if such teacher refuses or neglects so to do the 
board may issue notice of such revocation by publication in some newspaper 
printed in the county where the accused was last employed. [1911, ch. 266, 

264. 
: 40 note under the head of this article, immediately preceding section 1357. 
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§ 1376. Fees for certificates. The state board of examiners shall require 
a fee of five dollars from each applicant for a first grade professional certifi- 
cate, and a fee of three dollars from each applicant for a second grade 
professional certificate or for a special certificate. The same fee shall be 
charged for a renewal of a professional or special certificate as is charged 
’ for its issuance. The county superintendent shall collect a fee of two dollars 
from each applicant for an elementary certificate, and a fee of one dollar 
for each renewal of an elementary certificate. A deposit of the fee required 
for any certificate sought must be made when a permit is issued, which 
deposit shall be forfeited in case the applicant fails to take the following 
examination. [1911, ch. 266, § 265.] 

See note under the head of this article, immediately preceding section 1357. 


§ 1377. Disposition of fees. One dollar of each fee collected by the county 
superintendent from the applicants for elementary certificates, and all fees 
received for the renewal of elementary certificates shall be paid into the 
county teachers’ institute fund to be used in support of teachers’ institutes 
or teachers’ training schools for the county as provided by law, and one 
dollar of each fee from applicants for elementary certificates shall be for- 
warded to the state board of examiners who shall deposit all fees received 
by them in the state treasury as a fund from which to pay the clerical help, 
per diem and all other expenses incurred by the board in the discharge of 
their duties, and to aid in the establishment and maintenance of teachers’ 
reading circles and in the professionalizing of teaching in such other ways 
as the board may deem advisable. [1911, ch. 266, § 266.] 


See note under the head of this article, immediately preceding section 1357. | 
Fund created by $1 payments is public fund and superintendent of public instruction 
is accountable for unexpended balance. State v. Stockwell, 23 N. D. 70, 134 N. W. 767. 


ARTICLE 18.— Dutizs or TEACHERS. 


_ § 1378. Duties and powers of city and village superintendents. The super- 
intendents of schools in all districts employing such officer, shall, subject 
to the final authority of the board, supervise the administration of the course 
of study, visit schools, examine classes, and have general supervision of the 
professional work of the school, including the holding of teachers’ meetings 
and the classification of teachers. The superintendent, from time to time, 
shall make reports to the board of education embodying recommendations 
relative to the employment of teachers and janitors, adoption of text books. 
changes in the course of study, enforcement of discipline, and general school 
matters; and shall also make such other reports and perform such other 
a a the board of education may direct and delegate. (1911, ch. 266, 

§ 1379. Give notice of opening and closing school. Each teacher on begin- 
ning & term of school shall give written notice to the county superintendent 
of the time and place of opening such school and the time when it will 
probably close, and prior to receiving salary for the first month each teacher 
must exhibit his certificate or permit to teach to the clerk of the district 
school board. If such school is to be suspended for one week or more in 
such term the teacher shall notify the county superintendent of such sus- 
pension. (1911, ch. 266, § 267; R. C. 1905, § 879; 1890, ch. 62, § 126; R. C. 
1899, § 746.] 

§ 1380. When teacher not entitled to compensation. No teacher shall be 
entitled to or receive any compensation for the time he teaches in any public 
school without a certificate or permit to teach, valid and in force for such 
time in the county where such school is taught, except that if a teacher’s 
certificate shall expire by its own limitation within six weeks of the close 
of the term, such teacher may finish such term without re-examination or 
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renewal of such certificate. [1911, ch. 266, § 268; R. C. 1905, § 880; 1890, 


ch. 62, : 127; R. C. 1899, § 747.] 
a nee of contract by teacher without license or certificate of qualification. 42 L.R.A. 
-) 412. 
epee of teacher to salary during temporary interruption of school in term time. 50 
Right of school teachers to pay during absence. 38 L.R.A.(NS.) 513. 


§ 1881. Teacher's register, what to contain. Each teacher shall keep a 
school register and at the close of each term make a report containing the 
number of visits of the county superintendent and such items and in such 
form as shall be required. Such report shall be made in duplicate, both 
copies of which shall be sent to the county superintendent who, if he finds 
such report to be correct, shall immediately return one copy to the district 
elerk to be filed with him. No teacher shall be paid the last month’s salary 
in any term until such report shall have been approved by the county super- 
intendent and one copy returned to the district clerk. [1911, ch. 266, § 269; 
R. C. 1905, § 881; 1897, ch. 75; R. C. 1899, § 748.] 

§ 13882. School year and school week defined. Holidays. The school year 
shall begin on the first day of July and close on the thirteenth day of June 
of each year. A school week shall consist of five days and a school month 
of twenty days. No school shall be taught on a legal holiday or on Saturday, 
provided, however, that on February the twelfth (Lincoln’s birthday), Feb- 
ruary twenty-second (Washington’s birthday) and May the thirtieth (Memo- 
rial day) all schools in session shall assemble for a portion of the day and 
devote the same to patriotic exercises consistent with the day, unless such 
holiday shall fall upon Saturday or Sunday. A legal holiday in term time 
falling upon a day which otherwise would be a school day shall be counted 
and the teacher paid therefor, but no teacher shall be paid for Saturday or 
be permitted to teach on Saturday to make up for the loss of a day in the 
term. [1911, ch. 266, § 270; R. C. 1905, § 882; 1897, ch. 75; R. C. 1899, § 749.] 

§ 1383. Branches to be taught in all schools. Each teacher in the common 
schools shall teach pupils as they are sufficiently advanced to pursue the 
same, the following branches: Orthography, reading, writing, arithmetic, 
language lessons, English grammar, geography, and lessons in nature study 
and elements of agriculture, United States History, civil government, physi- 
ology and hygiene, giving special and thorough instruction concerning the 
nature of alcohotic drinks and narcotics, and their effect upon the human 
system. There shall also be taught in every school in connection with physi- 
ology and hygiene simple lessons in the nature treatment and prevention of 
tuberculosis and other contagious and infectious diseases. All pupils in the 
above mentioned schools below the high school and above the third year 
of school work computing from the beginning of the lowest primary year, 
shall receive instructions in hygiene every year from text books adapted 
to grade in the hands of pupils for not less than four lessons per week for 
ten weeks of each school year. Im all schools above mentioned, all pupils 
in the (three) lowest three primary school years, shall each be instructed 
orally in hygiene for not less than three lessons per week for ten weeks 
of each school year by teachers using text books adapted to grade for such 
instruction as a guide or standard. Each teacher in schools in special dis- 
tricts and in the cities organized for school purposes under special law shall 
conform to and be governed by the provisions of this section. [1911, ch. 266, 
§ 271; R. C. 1905, § 883; 1890, ch. 62, § 180; 1895, ch. 56, § 1; R. C. 1899, 


§ 750; 1905, ch. 106, § 2.] 
Power of legislature to prescribe subjects to be taught in schools. 47 L.R.A.(N.S.) 200. 


§ 1384. Teaching humane treatment of animals. There shall be given in 
the public schools of North Dakota, in addition to other branches of study 
now prescribed, instruction in the humane treatment of animals; such instruc- 
tion shall be oral and shall consist of not less than two lessons of ten minutes 
each per week. [1911, ch. 266, § 272; R. C. 1905, § 884; 1905, ch. 108.] 
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§ 1885. Teachers’ institute and teachers’ training schools. Notice. Penalty 
for failure to attend. When a teachers’ institute or teachers’ training school 
is appointed to be held in-or for any county it shall be the duty of the 
county superintendent to give written or printed notice thereof to each 
teacher in the public schools of the county, and as far as possible to call 
others not then engaged in teaching, who are holders of teachers’ certifi- 
cates, at least ten days before the opening of such institute or teachers’ 
training school of the time and place of holding it. Each teacher receiving 
such notice, engaged in teaching a term of school which includes wholly or 
in part the time of holding such institute or teachers’ training school, shall 
close school and attend the same and shall be paid by the school board of 
the district his regular salary as teacher for the time he attended such 
institute or teachers’ training school, as certified by the county superin- 
tendent, but no teacher shall receive pay unless he has attended four days 
nor shall any teacher receive pay for more than five days. The county super- 
intendent may revoke the certificate of any teacher in his county for inex- 
cusable neglect or refusal, after due notice, to attend a teachers’ institute 
or teachers’ training school held for such county. The provisions of this 
section shall not apply to high school teachers, nor to teachers in cities 
organized for school purposes under a special law, nor to teachers in cities 
organized as independent districts under the provisions of this chapter. 
(1911, ch. 266, § 278; R. C. 1905, § 885; 1899, ch. 81; R. C. 1899, § 751.] 

§ 1386. Pupil may be suspended for cause. A teacher may suspend from 
school for not more than five days any pupil for insubordination, habitual 
disobedience or disorderly conduct. In such case the teacher shall give 
immediate notice to the parent or guardian of such pupil, and also to some 
member of the district school board of such suspension and the reason 


therefor. [1911, ch. 266, § 274; 1890, ch. 62, § 182; R. C. 1899, § 752.] 
Right of schoolmaster to inflict punishment. 31 Am. Dec. 491. 
Right of teacher to inflict corporal punishment on pupil. 1 B. R. C. 718. 
Homicide by excessive or improper chastisement of pupil 60 L.R.A. 803. 
Liability of school-teacher for personal injury to pupil. 65 L.R.A. 891. 


§ 1887. Assignment of studies to pupils. It shall be the duty of the teacher 
to assign to each pupil such studies as he is qualified to pursue, and to place 
him in the proper class in any studies subject to the provisions of section 1383, 
provided, that in graded school under the charge of a principal or local 
superintendent, such principal or superintendent shall perform this duty. 
In case any parent or guardian in a common school district is dissatisfied 
with such assignment or classification, the matter shall be referred to and 
decided by the county superintendent. [1911, ch. 266, § 275; R. C. 1905, 
§ 887; 1890, ch. 62, § 183; R. C. 1899, § 753.] 

oe duties, liabilities and powers of teachers. 76 Am. Dec. 164; 102 Am. St. 
p. : 

§ 1888. Bible not sectarian book. Reading optional with pupils. The Bible 
shall not be deemed a sectarian book. It shall not be excluded from any 
public school. It may at the option of the teacher be read in school without 
sectarian comment, not to exceed ten minutes daily. No pupil shall be 
required to read it or to be present in the school room during the reading 
thereof, contrary to the wishes of his parents or guardians or other person 
having him in charge. [1911, ch. 266, § 276; R. C. 1905, § 888; 1890, ch. 62, 


§ 134; R. C. 1890, § 754.) 
Religious exercises or instruction in public schools. 16 L.R.A.(N.S.) 960; 105 Am. St. 


Rep. 151. 

8 1389. Moral instruction. Moral instruction tending to impress upon the 
minds of pupils the importance of truthfulness, temperance, purity, public 
spirit, patriotism, international peace, respect for honest labor, obedience 
to parents and due deference for old age, shall be given by each teacher in 
the public schools. [1911, ch. 266, § 277; R. C. 1905, § 888; 1890, ch. 62, 
§ 184; R. C. 1899, § 754.] 
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§ 1390. Physical education. Physical education, which shall aim to develop 
and discipline the body and promote health through systematic exercise, 
shall be included in the branches of study required by law to be taught in 
the common schools, and shall be introduced and taught as a regular branch 
to all pupils in all departments of the public schools of the state, and in 
all educational institutions supported wholly or in part by money from the 
state. It shall be the duty of all boards of education and boards of educa- 
tional institutions receiving money from the state, to make provision for 
daily instruction in all the schools and institutions under their respective 
Jurisdiction, and to adopt such method or methods as will adapt progressive 
physical exercise to the development, health and discipline of the pupils in 
the various grades and classes of schools and institutions receiving aid from 
4 any [1911, ch. 266, § 278; BR. C. 1905, § 889; 1899, ch. 85; R. C. 1899, 

a. 
ARTICLE 19.— INSTITUTES AND ASSOCIATIONS. 

§ 1391. Teachers’ county institute fund. All money received by the county 
superintendent from examination fees for the county institute fund, and all 
money paid into this fund from the county general revenue fund, shall be 
used by him to aid in the support of teachers’ institutes or teachers’ training 
schools, district teachers’ meetings and annual school officers’ meetings, to 
be held within or for the county and to pay necessary expenses incurred 
therein. The county superintendent shall present an itemized statement, 
duly verified, to the county auditor for the amount of all such necessary 
expenses and the auditor shall issue a warrant therefor as provided by law. 
The county superintendent shall, at the end of each year, submit a full and 
accurate statement of the receipts and expenditures of these funds. under 
oath, to the superintendent of public instruction. [1911, ch. 266, § 279; R. C. 
1905, § 890; 1899, ch. 81; R. C. 1899, § 755.] 

§ 1392. Appropriation for institute fund. Designation of conductors. There 
is hereby appropriated out of any funds in the state treasury, not otherwise 
appropriated, the sum of one hundred dollars each year to each organized 
county in the state which shall be designated as the state institute fund, and 
which shall be used exclusively in employing persons of learning, ability and 
experience as conductors, assistants and lecturers of teachers’ institutes. 
The superintendent of public instruction after consultation with the county 
superintendent as to the special needs and wants of their respective counties, 
shall appoint the time, place and duration of these institutes and training 
schools, and shall designate the persons to act as conductors, assistants and 
lecturers of the same, as in his judgment the needs of the various counties 
demand. [1911, ch. 266, § 280; R. C. 1905, § 891; 1890, ch. 62, § 136; 1891, 
ch. 56, § 26; R. C. 1899, § 756.] 

§ 1393. Institute fund, how paid out. It shall be the duty of the county 
superintendent of schools in all cases to consult with the state superintendent 
of public instruction in reference to the management of such institute or 
teachers’ training school, and he shall carry out the suggestions of such state 
superintendent as to the modes of instruction. No salary shall be paid to 
any conductor or instructor not previously appointed or employed as -herein 
provided. The money hereby appropriated from the state treasury for the 
support of teachers’ institutes or teachers’ training schools shall be paid 
to the persons to whom it is due by warrant of the state auditor upon the 
state treasurer, which shall be issued upon the presentation of an account 
in due form, verified by the person to whom due, and approved by the state 
superintendent of public instruction; provided, that all the state and county 
institute funds provided by law, of one or more counties may be applied 
to the support of a teachers’ training school for such county or counties 
at the request of the county superintendent of such county or counties with 


the consent and under the direction of the state superintendent of public 
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instruction. [1911, ch. 266, § 281; R. C. 1905, § 892; 1899, ch. 81; R. C. 1899, 
§ 757; 1905, ch. 100, § 6.] 

§ 1394. Conductor and county superintendent must file statement of number 
of schools. Where a teachers’ training school of not less than three weeks’ 
duration is held within or for any county, the conductor of such training 
school and the county superintendent shall file a certified statement with the 
county auditor, specifying the time and place of such teachers’ training 
school and the county superintendent shall certify to the total number of 
schools and separate departments in graded and high schools in said county . 
in which school has been taught at least four months during the preceding 
school year. The county auditor shall file a copy of said statement with 
the county treasurer who shall thereupon transfer from the county general 
revenue fund to the county institute fund the sum of two dollars for each 
school or separate department in high and graded schools in the county, as 
per specified statement filed with the county auditor. [1911, ch. 266, § 282; 


R. C. 1905, § 292; 1899, ch. 81; RB. C. 1899, § 757; 1905, ch. 100, § 6.] 
An amendment to this section was vetoed in Laws 1913, ch. 317, p. 477. 


§ 1395. Expenses of conductor, assistants and lecturer, how paid. The 
traveling and other necessary expenses of institute conductors, assistants and 
lecturers, in counties where a one week’s institute is held, shall be paid from 
the institute fund of the county. Upon the filing of an itemized statement 
with the county auditor of the necessary expenses incurred in connection 
with his work as institute conductor, assistant or lecturer, as the case may | 
be, duly verified, and approved by the county superintendent of schools, the 
county auditor shall draw a warrant on the county treasurer for the amount 
ay shall be paid from the institute fund of the county. (1911, ch. 266, 

283. 

§ 1396. Reading circle board. The state board of examiners shall be the 
state reading circle board and as such shall prescribe the course of reading 
for the teachers’ reading circle of the counties of the state and shall make 
all rules and regulations for conducting the reading circle work and granting 


of credit therefor. [1911, ch. 266, § 284.] 
Authority and powers of state board of examiners transferred to state board of edu- 
cation, see section 1427. 


ARTICLE 20.— FREE TrExt Books. 


§ 1397. Power of board of education. The school board or board of educa- 
tion of each and every school district in the state of North Dakota is hereby 
authorized and empowered to select, adopt and contract for all books and 
supplies needful for the school or schools under its charge, and the said 
school board or board of education shall have power to purchase the text 
books and supplies selected or contracted for, and provide for the loan free 
of charge or sale at cost of such text books and supplies to the pupils in 
attendance at such school or schools; provided, that no adoption or contract 
shall be for a period to exceed three years; provided, further, that before 
any publisher or publishers shall enter or attempt to enter into any contract 
with any school board or board of education for the sale of text books, as 
hereinbefore provided, they shall file with the superintendent of public 
instruction of the state of North Dakota a list of their books and the lowest 
prices at or for which they will sell any or all of such books to any school board 
or board of education in the state of North Dakota, and they, the said pub- 
lishers, shall deposit with the superintendent of public instruction a sample 
copy of each book so listed, which shall represent in style, binding, mechanical 
execution, general make-up and matter, the book or books they offer to sell 
to the school board or board of education at or for the prices listed and in 
no case shall prices be raised above said listed price as filed. It shall be the 
duty of the superintendent of public instruction to furnish a certified copy 
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of the list of books and prices filed in accordance with the provisions of 
this section to the district clerk of each school district in the state of North 
Dakota, through the office of the county superintendent. [1911, ch. 266, 


§ 285; BR. C. 1905, § 1899, ch. 82; R. C. 1899, § 863.] 
Adoption of text books for public schools. 36 L.R.A. 277. 
Who may complain of poncomnpuance with statute in adopting or changing text books 
in schools. 19 L.R.A.(N.S.) 1003. 


§ 1398. Free text books provided. When. Whenever in the judgment of 
the board it is desirable or necessary to the welfare of the schools in the 
district or to provide for the children therein better school privileges, or 
whenever petitioned so to do by two-thirds of the voters of the district, the 
board shall provide free text books and supplies for all schools under its 
charge, in such manner as hereinbefore provided. All books purchased in 
accordance with the provisions of this article shall be paid for out of the 
school funds of the respective districts, and it shall be the duty of school 
boards and boards of education to see that sufficient funds are raised and 
set aside for the purpose of this article. The clerk of each district shall also 
keep a record of all books furnished the schools in the district. [1911, 


ch. 266, § 286; R. C. 1905, § 1028; 1899, ch. 82; R. C. 1899, § 864.] 
Power of school authorities to purchase text books. 45 L.R.A.(NS.) 972. 


§ 1399. Text books in districts not having free text book system. In any 
district which does not have the free text book system, the person in charge 
of any child in school shall provide it with suitable text books, which shall 
be those adopted by the school board and necessary to its reasonably success- 
ful progress in class in all of the subjects of study for the grade to which it 
is assigned by its teacher. [1913, ch. 254.] 


ARTICLE 21.—SPpEcIaAL PROVISIONS. 


§ 1400. United States flag to be displayed. The school board or board of 
education of any city, town or district, is authorized and required to purchase 
at the expense of the city, town or district, one or more flags of the United 
States, which shall be displayed in seasonable weather, upon the school houses 
or flagstaff upon the school grounds during the school hours of each day’s 
session of school. [1911, ch. 266, § 287; R. C. 1905, § 1029; 1897, ch. 75; 
R. C. 1899, § 865.] 

§ 1401. Superintendents, principals, teachers attending the North Dakota 
educational association. The board of education in special or independent dis- 
tricts, or the school district board in any common school district is hereby 
authorized to allow the superintendent, principal or teachers of the schools 
under its charge, to attend, without loss of salary, any meeting of the North 
Dakota or other educational association which may be held within this state 
while the schools of such district are in session. [1911, ch. 266, § 288.] 

§ 1402. Free kindergartens may be established, cost, how paid, government. 
Duty of superintendent of public instruction. The school board of any school 
district in the state, upon a petition signed by a majority of the legal voters 
in the district, shall have the power to establish and maintain free kinder- 
gartens in connection with the public schools of said district, for the instruc- 
tion of children between four and six years of age, residing in said district, 
and shall establish such course of training, study and discipline and such 
other rules and regulations governing such preparatory or kindergarten schools 
as said board may deem best; provided, that nothing in this act shall be 
construed to change the law relating to the taking of the census of the school 
population or of the apportionment of the state or county school funds among 
the several counties and districts in the state; provided, further, that the cost 
of establishing and maintaining such kindergartens may be paid from the 
school funds of said districts raised by direct taxation for such purpose, and 
the said kindergartens shall be a part of the public school system, and gov- 
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erned as far as practicable, in the same manner and by the same officers as are 
provided by law for the government of the other public schools of the state; 
provided, further, that no person shall be employed as a teacher in such 
kindergarten schools who has not passed a satisfactory examination in such 
subjects as the state examining board shall require. The state examining 
board shall adopt rules governing the examination of kindergarten teachers, 
and shall furnish county superintendents with examination questions and the 
examination shall be held in the manner provided by law for the examination 
of teachers in the public schools; provided, further, that any person who shall 
complete the course of training for kindergarten teachers at the state normal 
schools shall be entitled to teach in the kindergarten schools of this state with- 
out examinations. [1911, ch. 266, § 289; 1909, ch. 103.] 

§ 1403. Health and decency. It shall be the duty of all boards of education 
and school boards in this state to provide suitable and convenient water 
closets or privies for each of the schools under their charge, at least two in 
number, which shall be entirely separate, each from the other, and having 
separate means of access; and it shall be the duty of the school officers afore- 
said to keep the same in a clean, chaste and wholesome condition; and a 
failure to comply with the provisions of this article on the part of any board 
of education or school board, shall be sufficient grounds for removal from 
office and for withholding from any district any part of the county tuition 


fund 


See further as to sanitary regulation for school houses, section 415. 

The foregoing section 1403 with the exception of the substitution of the words 
a see | tuition fund” for the words “the public moneys of the state,” is a re-enact- 
ment of the first part of section 1038 of the Kevised Codes of 1905, in which compilation 
sections 1038 and 1039 constituted “Article 26.— Health and Decency in Public Schools.” 

ion 1038 read as follows: 

“ Duty of boards of education. It shall be the duty of all boards of education and 
district school boards in this state to provide suitable and convenient water closete or 
privies for each of the schools under their charge, at least two in number, which shall be 
entirely separate each from the other, and having separate means of access; and it shall 
be the duty of the school officers aforesaid to keep the same in a clean, chaste and whole- 
some condition; and a failure to comply with the provisions of this article on the part 
of any board of education or district school board, shall be sufficient grounds for re- 
moval from office and for withholding from any district any part of the public moneys of 
the state. The expense incurred by the officers aforesaid in carrying out the require- 
mente of this article shall be a charge upon the district, when such expense shall have 
been approved by the county superintendent of schools of the county within which the 
Pn ae is located, and a tax may be levied therefor without a vote of the 

istrict. 

The legislature probably intended in Laws 1911, ch. 266, expressly to repeal section 
1038, just quoted, but there is a discrepancy between the title of that chapter and the 
express repealing section thereof (§ 310), which is more fully explained in note to sec- 
tion 1454. Section 1039, above mentioned, constitutes section 1207 herein. 


ARTICLE 22.— CHILD LABOR. 


§ 1404. Unlawful to employ children under fourteen years. No child under 
fourteen years of age shall be employed, permitted or suffered to work in or 
in connection with any mine, factory, workshop, mercantile establishment, 
store, business office, telegraph office, restaurant, hotel, apartment house or in 
the distribution or transmission of merchandise or messages. It shall be 
unlawful for any person, firm or corporation to employ any child under 
fourteen years of age in any business or service whatever, during the hours 
when the public schools of the district in which the child resides are in 
session. [1911, ch. 266, § 291; 1909, ch. 153, § 1; R. C. 1905, § 897; 1890, ch. 62, 


§ 148; 1891, ch. 56, § 29; R. C. 1899, § 762.] 
Conatitutionality of child labor laws. 17 L.R.A.(NS.) 602; 24 L.R.A.(N.S.) 1121. 
Private action for violation of child labor laws. 9 L.R.A.(NS.) 381. 

Employment of child in violation of statute as negligence which will sustain an action 
by the child for personal injuries. 7 L.R.A.(NS.) 335; 1 B. R. C. 629, 
$ 1405. Employment of child under sixteen years. No child between four- 


teen and sixteen years of age shall be employed, permitted or suffered to 
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work in any mine, factory, workshop or mercantile establishment unless the 
person or corporation employing him procures and keeps on file, and accessible 
to the superintendent of schools of the city or village, if one is employed, 
otherwise, to the clerk of the school board or board of education, an employ- 
ment certificate as hereinafter prescribed, and keeps two complete lists of all 
such children employed therein, one on file and one conspicuously posted near 
the principal entrance of the building in which such child is employed. On 
termination of the employment of a child so registered and whose certificate 
is 80 filed, such certificate shall be forthwith surrendered by the employer to 
the child or its parent, or guardian or custodian. The superintendent of schools 
or clerk of the school board or board of education, as the case may be, may 
make demand on an employer in whose factory a child apparently under the 
age of sixteen years is employed or permitted or suffered to work and whose 
employment certificate is not then filed as required by this act, that such 
employer shall either furnish him within ten days evidence satisfactory to 
him that such child is in fact over sixteen years of age, or shall cease to 
employ or permit or suffer such child to work in such factory. The super- 
intendent of schools of the city or village or clerk of the school board or 
board of education may require from such employer the same evidence of age 
of such child as is required on the issuance of an employment certificate; 
and the employer furnishing such evidence shall not be required to furnish 
any further evidence of the age of the child. In case such employer shall 
fail to produce and deliver to the superintendent of schools of the city or 
village or the clerk of the school board or board of education, as the case 
may be, within ten days after such demand, such evidence of age herein 
required by him, and shall thereafter continue to employ such child or permit 
or suffer such child to work in such factory, proof of the giving of such notice 
and of such failure to produce and file such evidence shall be prima facie 
evidence in any prosecution brought for a violation of this act that such 
child is under sixteen years of age and is unlawfully employed. [1911, ch. 266, 
§ 292; 1909, ch. 153, § 2.] 

§ 1406. Who authorized to issue employment certificates. The superintend- 
ent of schools of the city or village, if one is employed, and if not, then the 
clerk of the school board or board of education, is hereby authorized to issue 
an employment certificate in writing, such certificate is to be issued upon the 
evidence prescribed in section four of this act [section 1407]; provided, that 
no employment certificate shall be issued for any child then in or about to 
enter his own employment or the employment of a firm or corporation of 
which he is a member, officer or employe. [1911], ch. 266, § 293; 1909, ch. 153, 


3.] 

§ 1407. Employment certificate, on what issued. The person authorized to 
issue employment certificate shall not issue such certificate until he has 
recelved, examined, approved and filed the following papers duly executed: 

1. The school record of such child properly filled out and signed as provided 
in this act. 

2. A passport or duly attested transcript of the certificate of birth or 
baptism or other religious record, showing the date and place of birth of such 
ehild. A duly attested transcript of the birth certificate filed according to 
law with a registrar of vital statistics, or other officer charged with the duty 
of recording births, shall be conclusive evidence of the age of such child. 

3. The affidavit of the parent or guardian or custodian of a child, which 
shall be required, however, only in case such last mentioned transcript of the 
certificate of birth be not produced and filed, showing the place and date of 
birth of such child, which affidavit must be taken before the officer issuing 
the employment certificate, who is hereby authorized and required to admin- 
ister such oath, and who shall not demand or receive a fee therefor. Such 
employment certificate shall not be issued until such child has personally 
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appeared before and been examined by the officer issuing the certificate, and 
until such officer shall, after making such examination, sign and file in his 
office a statement that ‘the child can read and legibly write simple sentences 
in the English language and that in his opinion the child is fourteen years 
of age or upwards, and has reached the normal development of a child of its 
age, and is in sound health and is physically able to perform the work which 
it intends to do. In doubtful cases such physical fitness shall be determined 
by a medical officer of the board or department of health. Every such employ- 
ment certificate shall be signed, in the presence of the officer issuing the 
oh. 138,"6 ve child in whose name it is issued. [1911, ch. 266, § 294; 1909, 
ch. : : 

§ 1408. Contents of certificates. Such certificates shall state the date and 
place of birth of the child and describe the color of the hair and eyes, the 
height and weight and any distinguishing marks of such child, and that the 
papers required by the preceding section have been duly examined, approved 
and filed and that the child named in such certificate has appeared before 
the officer signing the certificate and been examined. [1911, ch. 266, § 295; 
1909, ch. 153, § 5.] 

§ 1409. School record, what to contain. The school record required by this 
act shall be signed by the principal or chief executive officer of the school 
which such child has attended and shall be furnished, on demand, to a child 
entitled thereto. It shall contain a statement certifying that the child has - 
regularly attended the public schools or schools equivalent thereto or parochial 
schools for not less than one hundred and twenty days during the school year 
previous to his arriving at the age of fourteen years or during the year 
previous to applying for such school record and is able to read and write 
simple sentences in the English language and has received during such period 
instruction in reading, spelling, writing, English grammar and geography and 
is familiar with the fundamental operations of arithmetic up to and including 
fractions. Such school record shall also give the age and residence of the 
child as shown on the records of the school and the name of its parent, 
guardian or custodian. (1911, ch. 266, § 296; 1909, ch. 153, § 6.] 

§ 1410. Hours of labor. No person under the age of sixteen years shall be 
employed or suffered or permitted to work at any gainful occupation more 
than forty-eight hours in any one week, nor more than eight hours in any one 
day; or before the hour of seven o’clock in the morning or after the hour 
of seven o’clock in the evening. Every employer shall post in a conspicuous 
place in every room where such minors are employed a printed notice stating 
the hours required of them each day of the week, the hours of commencing 
and stopping work and the hours when the time or times allowed for dinner 
or for other meals begin and end. The printed form of such notice shall be 
furnished by the superintendent of schools of the city or village, or the clerk 
of the school board or board of education, and the employment of any minor 
for longer times in any day so stated shall be deemed a violation of this 
section. [1911, ch. 266, § 297; 1909, ch. 153, § 7.] 

§ 1411. Peace officers to inspect places of work. Peace officers may visit 
mines, factories, workshops and mercantile establishments in their several 
towns and cities and ascertain whether any minors are employed therein con- 
trary to the provisions of this act [sections 1404-1414] ; and it shall be their 
duty to report any cases of such illegal employment to the school board or 
board of education. Such officer may require that the employment certificates 
and lists provided for in this act [sections 1404-1414] of minors employed in 
such factories, mines, workshops or mercantile establishments shall be pro- 
duced for their inspection. Complaints for offenses under this act [sections 
1404-1414] may be made by such peace officer or by any other person cognizant 
of the facts. [1911, ch. 266, § 298; 1909, ch. 153, § 8.] 

§ 1412. Employments. No child under the age of sixteen years shall be 
employed at sewing belts, or to assist in sewing belts, in any capacity what- 
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ever; nor shall any child adjust any belt to any machinery, they shall not oil 
or assist in oiling, wiping or cleaning machinery; they shall not operate or 
assist in operating circular or band saws, wood shapers, wood-joiners, planers, 
sand-paper or wood polishing machinery, emery or polishing wheels used for 
polishing metal, wood-turning or boring machinery, stamping machines in 
sheet metal and tinware manufacturing, stamping machines in washer 
and nut factories, operating corrugating rolls, such as are used in roofing 
factories, nor shall they be employed in operating any steam boiler, steam 
machinery or other steam generating apparatus, or as pin boys in any 
bowling alleys; they shall not operate or assist in operating dough brakes, or 
cracker machinery of any description; wire or iron straightening machinery ; 
nor shall they operate or assist in operating rolling mill machinery, punches 
or shears, washing, grinding or mixing mill or calendar rolls in rubber manu- 
facturing; nor shall they operate or assist in operating laundry machinery; 
nor shall children be employed in any capacity in preparing any composition 
in which dangerous or poisonous acids are used, and they shall not be employed 
in any capacity in the manufacture of paints, colors or white lead; nor shall 
they be employed in any capacity whatever in operating or assisting to operate 
any passenger or freight elevator; nor shall they be employed in any capacity 
whatever in the manufacture of goods for immoral purposes, or any other 
employment that may be considered dangerous to their lives or limbs, or where 
their health may be injured, or morals depraved; nor in any theater, concert 
hall or place of amusement wherein intoxicating liquors are sold; nor shall 
females under sixteen years of age be employed in any capacity where such 
employment compels them to remain standing constantly. (1911, ch. 266, § 299; 
1909, ch. 153, § 9.] 

§ 1418. Penalty for violation of this act. Each owner, superintendent, man- 
ager or overseer of any mine, factory, workshop or mercantile establishment, 
anid any other person who shall employ any child contrary to the provisions 
of this act [sections 1404-1414] or who shall in any manner violate the pro- 
visions thereof, shall be deemed guilty of a misdemeanor, and upon conviction 
thereof shall be fined for each offense in a sum not less than twenty dollars 
nor more than fifty dollars and costs. Each person authorized to sign a 
certificate as prescribed in the preceding section who certifies to any material 
false statement therein shall be deemed guilty of a misdemeanor, and upon 
conviction thereof, shall be fined not less than twenty dollars nor more than 
fifty dollars and costs. [1911, ch. 266, § 300; 1909, ch. 153, § 10.] ; 

§ 1414. Prosecution, how brought. Prosecutions under this act [sections 
1404-1414] shall be brought in the name of the state of North Dakota before 
any court of competent jurisdiction, and the fines collected shall be paid over 
to the county treasurer and by him credited to the school fund of the state. 


[1911, ch. 266, § 301; 1909, ch. 153, § 11.] 
Private action for violation of child labor laws. 9 L.R.A.(NS.) 381. 


ARTICLE 23.— MAINTENANCE OF EDUCATIONAL INSTITUTIONS. 


§ 1415. Free public schools. The state university and school of mines at 
Grand Forks, the agricultural college at Fargo, the state normal schools at 
Valley City and Mayville, the deaf and dumb school at Devils Lake, the normal 
and industrial school at Ellendale, the scientific school at Wahpeton, the 
school of forestry at Bottineau, and all other schools heretofore established 
by law and maintained by taxation constitute the system of ‘‘ free public 
schools ’’ of the state. (1911, ch. 266, § 302; R. C. 1905, § 783; 1901, ch. 98.] 

§ 1416. Maintenance of institutions. For the purpose of providing for the 
maintenance of the state university and school of mines at Grand Forks, the 
agricultural college at Fargo, the state normal school at Valley City, the state 
normal school at Mayville, the school for the deaf and dumb at Devils Lake, 
the school of forestry at Bottineau, the North Dakota Academy of Science at 
Wahpeton and the normal and industrial school at Ellendale, as a part of the 
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public school system of this state, real and personal annual tax of one mill 
on each dollar of the assessed valuation of such property in each and every 
year hereafter. [1911, ch. 266, § 303; R. C. 1905, § 838; 1901, ch. 156, § 1.] 

§ 1417. County auditor shall calculate amount of levy. The county auditor 
of each county shall, at the time of making the annual tax list in his county, 
calculate the amount of the levy hereinbefore provided for upon each and 
every item of property assessed in his county as it appears upon the last 
assessment roll, and extend the same upon such tax list in a column to be 
provided for that purpose and such tax shall thereupon be calculated and paid 
over to the state treasurer the same as other state taxes. [1911, ch. 266, § 304; 
R. C. 1905, § 889; 1901, ch. 156, § 2.] 

§ 1418. Such taxes, how apportioned. Such taxes as levied shall be appor- 
tioned by the state treasurer to the several institutions herein mentioned as 
follows: Thirty-three one-hundredths of a mill to the state university and 
school of mines at Grand Forks; twenty one-hundredths of a mill to the 
agricultural college at Fargo; fifteen one-hundredths of a mill to the state 
normal school at Valley City; thirteen one-hundredths of a mill to the state 
normal school at Mayville; six one-hundredths of a mill to the school for the 
deaf at Devils Lake; two one-hundredths of a mill to the school of forestry 
at Bottineau; four one-hundredths of a mill to the North Dakota academy of 
science at Wahpeton; seven one-hundredths of a mill to the normal and 
industrial school at Ellendale; provided, that all moneys hereafter collected 
from any tax heretofore levied shall be apportioned as herein provided. 
[1911, ch. 266, § 305; R. C. 1905, § 840; 1901, ch. 156, § 3.] 

§ 1419. Moneys, how apportioned. The moneys arising from the taxes here- 
inbefore levied are hereby apportioned for the maintenance of the state uni- 
versity and school of mines at Grand Forks, the agricultural college at Fargo, 
the state normal school at Valley City, the state normal school at Mayville, 
the school for the deaf and dumb at Devils Lake, the school of forestry at 
Bottineau, the North Dakota academy of science at Wahpeton, and the normal 
and industrial school at Ellendale, the same to be paid monthly to the board 
of trustees of the several institutions herein mentioned and in proportion as 
herein provided, upon vouchers of said board signed by their respective presi- 
dents, and to be expended by the several boards, in their discretion, in the 
establishment and maintenance of said institutions hereinbefore mentioned. 
[1911, ch. 266, § 306; R. C. 1905, § 841; 1901, ch. 156, § 4.] 

§ 1420. Funds, when paid over. All moneys received as interest, all moneys 
received for rents, for penalties, for permits and all moneys received from 
any other source from the respective lands of the different educational insti- 
tutions hereinafter mentioned (except moneys received as principal from the 
sale of lands belonging to the agricultural college, lands belonging to the 
state university and school of mines, lands belonging to the two normal 
schools, lands belonging to the normal and industrial school), shall be paid 
over to the respective treasurers of the educational institutions above men- 
tioned, by the state auditor on the first day of January, April, July and 
October in each year. The funds herein referred to shall be subject to the 
order of the respective boards of trustees of each institution hereinbefore 
mentioned and shall be used for the maintenance of such institutions respec- 
tively. (1911, ch. 266, § 307; R. C. 1905, § 842; 1901, ch. 138.] 


ARTICLE 24.— CeRTAIN Acts LEGALIZED. 


§ 1421. Acts legalized. Where the officers of any incorporated city, village 
or school district of this state shall have incurred indebtedness and issued 
warrants or orders for the erection, purchase, repair or maintenance, within 
and for said city, village or school district for school or other buildings, or 
water works, gas or electric light plants, public wells, cisterns, fire apparatus 
or legitimate corporate purposes for said city, village or school district, or to 
pay for or to raise money for any such purpose, and said warrants or orders 
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are outstanding, or held in the general revenue or other funds of said city, 
village or school district, in any and all such cases where said warrants or 
orders are within the debt limit, the same are hereby legalized and are declared 
to be the valid indebtedness of such city, village or school district, and in 
every case where the city council or city commissioners, village board of 
trustees, school board or board of education thereof shall have heretofore or 
shall hereafter determine by resolution or ordinance, that it was or is for the 
best interests of the city, village or school district to issue its negotiable bonds 
in the name of the city, village or school district for the sole purpose of 
funding such indebtedness, and shall have been or shall be authorized to issue 
such bonds, by a majority vote of the qualified electors of such city, village 
or school district, voting thereon at any regular or special election legally 
called and held after public notice thereof as required by law, and if such 
bonds shall have been or shall be executed, sold and delivered for value, and 
the proceeds arising from such sale shall have been or shall be applied exclu- 
sively to the express purpose of funding such warrants or orders, then in 
every such case such bonds whether engraved, lithographed or printed on 
bond paper, shall when executed, sold and delivered as provided by law be 
deemed, and hereby are declared to be valid and subsisting indebtedness of 
the city, village or school district issuing the same. [1911, ch. 266, § 308.] 

§ 1422. Pending actions not affected. Debt limit. This act [sections 1105— 
1422] shall not affect any actions now pending in which the validity of any 
such warrants, orders, bonds or indebtedness is called in question; providing, 
however, that the issue of such bonds shall not be construed to be an increase 
of the indebtedness of the municipality and the proceeds of sales of such 
bonds shall be applied exclusively towards the discharge of the indebtedness 
of such city, village or schoo] district referred to in section 1421 of this act. 
[1911, ch. 266, § 309.] 


B. SCHOOL LAWS NOT INCLUDED IN CODIFICATION. 
ARTICLE 1.— State Boarp or EpucatTIon. 


§ 1423. The board and membership. There is hereby created a state board 
of education, to be composed of the president of the university, president of 
the agricultural college, the state superintendent of public instruction, the 
state inspector of graded and rural schools, the state high school inspector, 
each ex-officio, and a state normal school president, to be designated by the 
governor of the state from the normal schools in the order of the establish- 
ment of the institutions which they represent, and an industrial school presi- 
dent, to be designated by the governor of the state from the industrial schools, 
in the order of the establishment of the institutions which they represent, a 
county superintendent of schools and a male citizen who is not connected with 
the educational system, each to be designated by the governor. (1913, ch. 149, 


1.] 

§ 1424. Appointment and terms. The governor shall appoint by the advice 
and consent of the senate, during the thirteenth legislative assembly, a 
normal school president, an industrial school president, a county superintend- 
ent and a male citizen, as members of the state board of education, for a term 
from July first, 1913, to the first Tuesday in April, 1915, and thereafter during 
the session of the legislative assembly, for a term of two years from the first 
Tuesday in April of each odd numbered year. No normal school or industrial 
school shall be represented a second time on the state board of education by 
its president until each normal school and each industrial school has been 
represented on the state board of education by its president. [1913, ch. 149, 
§ 2.] 

§ 1425. Compensation. The members of the state board of education not 
receiving salaries from the state, county or state institutions, shall receive 
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three dollars for each day employed, and all members of the board shall 
receive the actual and necessary expenses incurred in attending meetings of 
the board and in the performance of all duties in connection therewith, which 
shall be paid out of the state treasury on the voucher of the board, as provided 
by law. [1913, ch. 149, § 3.] 

§ 1426. Meetings. The board shall hold six regular meetings, one in each 
of the months of July, September, November, January, March and May of 
each year, and all such meetings shall be held at one of the state educational 
institutions, at the state capitol, or at such place as the board may determine. 
The board may hold, at its discretion, special meetings, of which due notice 
stating special purposes shall be given, and which may be held at any place 
within the state, but it shall not meet to exceed twelve times a year. The 
state superintendent of public instruction shall be the president of the board, 
and his deputy shall be secretary with such compensation as the board may 
determine. (1913, ch. 149, § 4.] | 

§ 1427. Powers and duties. The duties of the state board of examiners 
established for the purpose of granting certificates to persons desirous of 
teaching in the state of North Dakota, as provided for in chapter 266 of the 
Session Laws of 1911, sections 246, 247, 248, 249, 250, 251, 252, 253, 254, 255, 
206, 257, 258, 259, 260, 261, 262, 263, 264, 265 and 266 [8§ 1357-1377 herein], 
are “hereby made a part of the duties of the state board of education, and all 
authority and powers granted to the said board of examiners are hereby 
transferred and made a part of the duties of the state board of education. 
The state board of education is further authorized to establish such rules as 
may be found necessary to secure uniformity and best results among the 
schools receiving state aid, as rural, graded or consolidated schools, as pro- 
vided in chapter 35 of the Session Laws of 1911 [sections 1439-1450 herein]. 
The duties of the state agricultural and training school board, as defined in 
chapter 265 of the general laws of 1911 [sections 1455-1470 herein], are 
hereby transferred to the state. board of education, and made a part of its 
duties. The duties of the state high school board, as defined in chapter 267 
of the Session Laws of 1911 [sections 1430, 1433, 1436 and 1437 herein], are 
also hereby transferred to the state board of education, and made a part of 
its duties. The rules and regulations for classification of state, rural, graded 
and consolidated schools, as provided for by law, shall be made by the state 
board of education. Provided, also, that the classification of those schools and 
apportioning of the funds, as ‘provided by law, shall be under the control of 
the state board of education, and it shall perform such other functions as the 
legislature may from time to time confer upon it. [1913, ch. 149, § 5.] 

§ 1428. Visitations and inspections. The state board of education, or their 
representatives or inspectors, may visit, examine into and inspect any educa- 
tional institution under the supervision of the state, and may require as often 

as desired duly verified reports therefrom, giving such information in such 
fot as the superintendent of public instruction or the board of education 
may prescribe. [1913, ch. 149, § 6.] 

1429. Appointments by superintendent of public instruction. The super- 
intendent of public instruction, shall appoint the deputy superintendent of 
public instruction, state consolidated, graded and rural school inspectors or 
assistants, high school inspectors, clerks and others in the office of the 
superintendent of public instruction provided by law. [1913, ch. 149, § 7.] 


ARTICLE 2.— HiaH ScHoot Am. 


This article (Laws 1913, ch. 268) supersedes Laws 1911, ch. 267, and the duties of the 
state high school board as defined in the latter chapter were transferred to the state 
board of education in Laws 1913, ch. 149, § 5, which constitutes section 1427 herein. 


§ 1430. State board of education. Powers. The state board of education 
shall have general supervision over secondary education in the state, and shall 
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perform the duties and have and exercise the powers hereinafter mentioned. 
a ch. 268, § 1; 1911, ch. 267, § 1; B. C. 1905, § 1031; 1895, ch. 53, § 1; 

. C. 1899, § 867.] 

§ 1431. Schools classified. Any public graded school in any city or incor- 
porated village or township, organized into a district, under the township or 
district system, which shall give instruction according to the terms and pro- 
visions of this act, and shall admit pupils of either sex from any part of the 
state without charge for tuition in the secondary school or high school depart- 
ment, shall be entitled to be classified as a state high school, and to receive 
pecuniary aid as hereinafter specified ; provided, however, that no such school 
shall be required to admit non-resident pupils unless they pass an examina- 
tion in orthography, reading in English, penmanship, arithmetic, language and 
grammar, modern geography and the history of the United States; provided, 
however, that in case of state high schools having an agricultural depart- 
ment, pupils pursuing courses in said department shall be admitted into the 
seventh and eighth grades, and secondary school department without charge 
ne [19138, ch. 268, § 2; R. C. 1905, § 1032; 1899, ch. 81; R. C. 1899, 
§ 1482. Requirements for classification. The said board shall require of the 
schools applying for such pecuniary aid compliance with the following con- 
ditions, to wit: 

1. That there shall be adequate school buildings conforming to modern 
approved ideas respecting heating, lighting, ventilation and sanitation, and 
under no circumstances shall aid be given to or continued when the board of 
education fails to or refuses to comply with reasonable requirements of this 
character. 

2. That there shall be regular and orderly courses of study in the eight 
grades of the elementary school, together with all subjects prescribed by the 
said board for the first two years of the secondary school curriculum. 

3. That the said secondary school receiving pecuniary aid under this article 
shall at all times permit members of the state board of education, or any one 
appointed by said board, to visit and examine the classes pursuing said ele- 
mentary and secondary school courses, and make recommendations concern- 
ing the conduct of such school. [1918, ch. 268, § 3; R. C. 1905, § 1033; 1899, 
ch. 81; R. C. 1899, § 869.] 

§ 1433. High school inspector. How appointed. Salary and expenses. 
Schools to receive state aid. Appropriation. The state board of education 
shall appoint a high school inspector, upon the nomination of the superin- 
tendent of public instruction, who shall be a graduate of a college or a uni- 
versity of recognized standards, and shall have had five years of successful 
experience either as principal of a high school or superintendent of city schools 
in North Dakota. The board shall prescribe his duties. His term of office 
shall be two years, provided that the inspector appointed in 1911 shall hold 
office for two years from July first, 1911. The yearly salary of said inspector 
shall not exceed two thousand dollars, as may be fixed by the state board of 
education. Such salary shall be payable monthly on warrant of the state 
auditor from the general fund of the state. It shall be the duty of the secre- 
tary of the state board of education to notify the state auditor, prior to July 
first of each year, the amount of salary which has been fixed for the biennial 
period. 

The state high school inspector shall receive his actual and necessary ex- 
penses incurred in the discharge of his official duties; such.duties, under the 
direction of the state board of education, may take him outside of the state 
of North Dakota, and in such cases all his actual and necessary expenses 
shall be paid. These expenses, which shall not exceed twelve hundred 
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dollars ($1,200) in any given year, shall be paid from the general fund of 
the state upon itemized vouchers properly approved. 

The said state high school inspector, under the direction of the state board 
of education, shall carefully inspect the instruction, discipline and all con- 
ditions affecting the efficiency of the high schools of the state receiving aid 
under this article, and make a written report on the same; provided, that 
no money shall be paid in any cases until such report shall have been received, 
examined and the work of the school approved by the board. The said board 
shall receive applications from such schools for aid as hereinafter provided, 
which applications shall be received and acted upon in the order of their 
reception. The said board shall apportion to each of said schools, which shall 
have fully complied with the provisions of this article, and whose applications 
shall have been approved by the board, the following sums, to wit: Two 
thousand five hundred dollars for the school year 1913-14 to each of seven 
schools having an agricultural, manual training and domestic economy depart- 
ment; and after the school year of 1913-14, the sum of two thousand five 
hundred dollars each year to each ten schools having an agricultural, manual 
training and domestic economy department; eight hundred dollars each year 
to each school maintaining a four-year high school curriculum and doing 
four years of high school work; the sum of five hundred dollars each year to 
each school having a three-year high school curriculum and doing _three 
years of high school work; and the sum of three hundred dollars each year 
to each school having a two-year high school curriculum and doing two years 
of high school work; provided, that the moneys so apportioned to any high 
school shall be used to increase the efficiency of the high school work; pro- 
vided, also, that the state board of education may require that forty per cent 
of the money appropriated shall be used in any one year for libraries, labora- 
tories and other apparatus and equipment; provided, further, that the total 
amount of apportionment, expenses and salary under this act, except salary 
and expenses of the inspector provided for above, shall not exceed seventy- 
seven thousand five hundred dollars in the school year 1913-14, and eighty- 
five thousand dollars in each succeeding year. The sum of seventy-seven 
thousand five hundred dollars for the year July first, 1913-14, and thereafter 
the sum of eighty-five thousand dollars, is hereby appropriated annually for 
the purpose of this act, to be paid out of any moneys in the state treasury 
not otherwise appropriated, which amount, or so much thereof as may be 
necessary, shall be paid upon the itemized vouchers of said board, duly certified 
and filed with the state auditor; provided, that in case the amount appropri- 
ated and available under this article for the payment of aid to such schools 
shall in any year be insufficient to apportion each of such schools as are entitled 
thereto the full amount intended to be apportioned to the high schools of the 
various classes, then, in such case, two thousand five hundred dollars shall be 
apportioned to each of the seven or ten schools having an agricultural, manual 
training and domestic economy department, and the remainder of such amount 
as is appropriated and available shall be apportioned pro rata among the 
schools entitled thereto; provided, further, that with the approval of the 
state board of education, the money appropriated by the state to the high 
schools designated to maintain departments of agriculture, manual training 
and domestic economy may be used for the extension of agricultural educa- 
tion and demonstration outside of the district in which the school is located, 
within the limits of efficiency. [1913, ch. 268, § 4; 1911, ch. 267, § 2; 1907, 
- 99; R. C. 1905, § 1034; 1899, ch. 81; R. C. 1899, § 870; 1903, ch. 8; 1905, 
ch, 24, § 1.] 

As to the salary of the high school inspector and the manner in which it is to be paid, 
see sections 653e, 653b. 

§ 1434. Schools to maintain departments of agriculture. How designated. 
Requirements. Any state high school having satisfactory rooms, equipment 
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and a tract of land of at least ten acres within one mile of the school house, 
having shown itself fitted by location and otherwise to do agricultural work ; 
having trained instructors in agriculture, manual training and domestic 
economy ; maintaining well organized short courses and agricultural, manual 
training and domestic science and art courses, and meeting such other re- 
quirements as the state board of education may define, shall upon application 
be designated by said board to maintain an agricultural department ; provided, 
that the high schools now designated and those hereafter designated to main- 
tain departments of agriculture, manual training and domestic economy 
shall continue to be so designated and aided so long as they comply with the 
rules and regulations of the state board of education and perform satisfac- 
ane the work contemplated by this section. [1913, ch. 268, § 5; 1911, ch. 40, 


§§ 1-3.] 

§ 1435. National and state aid. One school in county. In addition to the 
state aid of two thousand five hundred dollars herein provided for a state 
high school having an agricultural department as defined in section five of this 
act [section 1434] shall receive its proportionate share of all moneys appro- 
priated by the national government for the teaching of elementary or second- 
ary agriculture in the public or high schools of this state; provided, that 
said high schools having an agricultural department shall not receive more 
than two thousand five hundred dollars of aid from the state under this act; 
provided, further, that no more than one high school in any county shall be 
designated a state high school having an agricultural department and re- 
ceiving two thousand five hundred dollars state aid. (1913, ch. 268, § 6; 
1911, ch. 40, §§ 4, 5.] 

§ 1436. Compensation of board members, clerical service, salary, expenses. 
The ex-officio members of the board shall serve without compensation, but the 
appointive members shall receive a per diem of three dollars while actually on 
duty as members of the board. 

The necessary expenses of all members of the board while on duty as mem- 
bers, salary and expenses of the clerical help of the examiner and of the 
readers of the state board of education examination papers, and other neces- 
sary expenses of administration, shall be paid from the ‘‘ state high school 
aid ’’ fund, and in the manner provided by law for salaries and expenses of 
other state officers. [1913, ch. 268, § 7; 1907, ch. 99; R. C. 1905, § 1035; 1899, 
ch. 81; R. C. 1899, § 871; 1903, ch. 8; 1905, ch. 24, § 2.] 

1437. Annual meeting. Organization. Powers. Assistant examiners. The 
board shall hold a regular meeting in the months of July, September, Novem- 
ber, January, March and May of each year. 

The board shall have full discretionary power to consider and act upon 
applications of schools for state aid, and to prescribe conditions upon which 
said aid shall be granted; and it shall be its duty to accept and aid such 
schools only as will, in its opinion, if aided, efficiently perform the service con- 
templated by law. The period for which a school shall be classified shall 
be one year. The board shall have power to establish any necessary and suit- 
able rules and regulations relating to qualifications of teachers and superin- 
tendents, to examinations, reports, acceptance and classification of schools, 
curricula, and other proceedings implied under this article. The examiner 
shall report the results of the state board of education examinations annually 
to the superintendent of public instruction, who shall publish the same in his 
biennial report. Readers of state board of education examination papers shall 
be appointed by the examiner of the state board of education, and shall be 
entitled to receive such compensation as the board may allow. (1913, ch. 268, 
§ 8; 1907, ch. 99; R. C. 1905, § 1036; 1899, ch. 81; R. C. 1899, § 872; 19038, ch. 8.] 

§ 1438. Annual report of inspector. Board shall keep record and make 
report. The said high school inspector shall make, on or before August first, 
an annual report to the state board of education concerning the previous 
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school year, showing the names and number of schools receiving state aid, 
the number of pupils enrolled, and other matters as directed by the board, 
and the said board shall cause the same to be published. Said board shall 
keep a record of all proceedings, and shall biennially make a report to the 
governor of the receipts and disbursements, matters of general importance 
regarding the schools aided, and shall add any recommendations that it deems 
useful and proper. This report shall be included and made a part of the 
printed report of the state superintendent of public instruction. [1913, ch. 


268, § 9; R. C. 1905, § 1037; 1899, ch. 81; R. C. 1899, § 873.] 
As to the time for making reports to the governor and as to the contents thereof, see 


sections 95, 97, 98, 633. 


ARTICLE 3.— RursaL SCHOOLS. 


The several sections in this article amend and superseded the sections bearing the same 
numbers in Laws 1911, ch. 35. See reference to the latter in section 1427. 


§ 1439. Purpose. The purpose of this article shall be to aid, encourage, stim- 
ulate, and standardize the rural, consolidated and graded schools of this state, 
and thereby increase the efficiency of the entire educational system of this 
state. [1913, ch. 6, § 1; 1911, ch. 35, § 1.] 

§ 1440. Graded, consolidated and rural schools may obtain state aid. Any 
public school in any common school district in the state, or any public school 
in any city, town or village, or any consolidated school in the state, not entitled 
to aid as a state high school, but fully complying with the conditions of this 
article relating to state graded schools, and any public school in any common 
school district in the state not located in any incorporated city, town or 
village, but fully complying with the conditions of this article relating to 
state rural schools, may receive aid as hereinafter provided for state consoli- 
dated schools, state graded schools and state rural schools. (1913, ch. 6, § 2; 
1911, ch. 35, § 2.] 

§ 1441. Conditions to be complied with by the state graded schools in order 
to obtain aid. State graded schools shall be of two classes, viz.: first and 
second class. First class: In order to be entitled to aid as a state graded 
school of the first class, such school shall for the school year next preceding 
that for which aid is granted have complied with the following conditions: 
First, it shall have maintained at least nine months’ school. Second, it shall 
be well organized, having at least four departments under the supervision of 
proficient teachers. The principal shall be a graduate of a normal or other 
institution of higher learning or shall hold a professional certificate, and each 
department of such school shall be taught by a teacher having at least a first 
grade elementary certificate. Third, it shall have a suitable school building, 
properly lighted, heated and ventilated, sanitary and commodious outhouses, 
and other necessary accommodations, library and such other apparatus as is 
necessary to do efficient work. Fourth, such school shall have a regular and 
orderly course of study, and shall include the first two years of a high school 
course, as suggested by the state board of education, as well as courses in 
domestic science and either manual training or elementary agriculture, and 
shall comply with such rules as may be established by the state board of 
education. | 

Second Class: In order to be entitled to aid as a state graded school of 
the second class, such school shall have complied with the following condi- 
tions for the school year next preceding that for which aid is granted, viz.: 
First, it shall have maintained at least nine (9) months’ school. Second, it 
shall be well organized, having at least two departments under the supervision 
of proficient teachers. The principal shall be a graduate of a normal school or 
other institution of higher learning or shall hold a professional certificate, and 
each department of such school shall be taught by a teacher having a first- 
grade elementary certificate or better. Third, it shall have a suitable school 
building, properly lighted, heated and ventilated; sanitary and commodious 
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outhouses and other necessary accommodations, a library, and such other 
apparatus as is necessary to do efficient work. Fourth, such schoo) shall have 
a regular and orderly course of study as prescribed in the state course of 
study for common schools, courses in domestic science, and either manual train- 
ing or agriculture, and shall comply with such rules as may be established by 
the state board of education. [1913, ch. 6, § 3; 1911, ch. 35, § 3.] 

§ 1442. Conditions for obtaining aid as a state rural school. State rural 
schools shall be of two classes, viz.: first and second class. 

First Class: In order to be entitled to aid as a state rural school of the 
first class, such school have have complied with the following conditions during 
the school year next preceding that for which aid is granted; First, such 
school shall have maintained at least nine (9) months’ school. 

Second: It shall be taught by a teacher of successful experience, holding 
a first-grade elementary certificate, or a certificate of higher grade. 

Third: It shall have a suitable school building, properly lighted, heated 
and ventilated; sanitary and commodious outhouses and other necessary 
accommodations, a library and such other apparatus as is necessary to do 
efficient work. 

Fourth: Such school shall have a regular and orderly course of study as 
prescribed in the state course of study for common schools, including elemen- 
tary agriculture, and shall comply with such rules as may be established by 
the state board of education. 

Second Class: In order to be entitled to aid as a state rural school of the 
second class, such school shall have complied with the following conditions 
for the school year next preceding that for which aid is granted, viz.: 

First: Such school shall have maintained at least eight (8) months’ school. 

Second: It shall be taught by a teacher of successful experience, holding a 
second-grade elementary certificate or a certificate of higher grade. 

Third: It shall have a suitable school building, properly lighted, heated 
and ventilated, sanitary and commodious outhouses, and other necessary 
accommodations, library and such other apparatus as is necessary to do 
efficient work. 

Fourth: Such school shall have a regular and orderly course of study as 
is prescribed in the state course of study for common schools, including ele- 
mentary agriculture, and shall comply with such rules as may be established 
by the state board of education. [1913, ch. 6, § 4; 1911, ch. 35, § 4.] 

§ 1443. Application to be made to the county superintendent of schools. 
Applications from schools for the aid herein provided in the case of state 
graded consolidated and state rural schools, shall be made to the county super- 
intendent of schools of the county in which such schools are located. The 
county superintendent shall forward to the state superintendent of public 
instruction such applications as are endorsed and recommended by him, 
together with a certificate of the superintendent of the county wherein the 
school making such application is situated, to the effect that such school has 
fully complied with the conditions mentioned in section 1441 of this article in 
the case of state graded or state consolidated schools, and with the conditions 
mentioned in section 1442 of this article, in the case of state rural schools, and 
in addition the rules established by the state board of education. The county 
superintendent shall also file with the inspector when requested to do so by 
that officer a certified list of such schools as have met the requirements for 
classification. (1913, ch. 6, § 5; 1911, ch, 35, § 5.] 

§ 1444. Inspection of schools. State school inspector. Appointment. Quali- 
fications. Salary and expenses. Duties and reports. Assistant inspector. 
Application for aid to state graded schools, state rural schools or state con- 
solidated schools which have the endorsement and recommendation of the 
county superintendent wherein such schools are located shall be filed in the 
office of the state superintendent of public instruction; and before any appor- 
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tionment of any aid can be made under the provision of this article, such 
school shall be duly inspected and recommended for classification by an 
officer to be known as state inspector of rural and graded schools and consoli- 
dated schools. Such inspector shall be appointed by the state superintendent 
of public instruction for a period of two years; provided, that such appoint- 
ment must be confirmed by the state board of education. This inspector shall 
have the same educational qualifications as required by law for the office of 
state superintendent of public instruction, and shall have been a county super- 
intendent of schools. The inspector shall receive an annual salary of two 
thousand dollars; and in addition thereto his necessary and actual expenses 
incurred in the discharge of his official duties, not exceeding fifteen hundred 
dollars in any one year. The salary and traveling expenses shall be paid in 
the same manner as in the case of the state superintendent of public instruc- 
tion. It shall be the special duty of the state inspector of consolidated, rural 
and graded schools to aid and promote consolidation of schools, and to further 
that end, he shall, when possible, attend teachers’ meetings, institutes, training 
schools and school officers’ and patrons’ meetings, and discuss consolidation 
and kindred topics. He shall on or before the fifteenth day of September 
in each year, make and transmit to the governor and the state superintendent 
of public instruction, a report showing the conditions of the schools inspected, 
with such summaries and recommendations as he may think proper; and not 
more than fifteen hundred of such reports shall be printed each year. He 
shall also file in the office of the state superintendent at the close of each 
school month individual reports of the several schools inspected during that 

month. (1913, ch. 6, § 6; 1911, ch. 35, § 6.] 
See appropriation for salary of inspector rural and graded schools in section 653e 
end a Baer therewith, see section 653b. As to reports to the governor, see sections 

95, 97, 98. 

§ 1445. Amount of apportionment. Between the first and fifteenth of 
August in each year, the state board of education shall apportion to each of 
said state consolidated schools the sums named in section 1446, and to each 
of said state graded schools which have fully complied with the provisions of 
this article and such additional rules as may be established by the board, 
relating to state graded schools, the sum of two hundred dollars in each year 
to state graded schools of the first class, and to state graded schools of the 
second class the sum of one hundred fifty dollars; and they shall apportion to 
each of the state rural schools which have fully complied with the provisions 
of this article and such additional rules as may be established by the board 
relating to state rural schools, the sum of one hundred fifty dollars in each 
year to each state rural school of the first class; and to each state rural school 
of the second class, the sum of one hundred dollars in each year: provided, 
however, that in case the amount apportioned and available shall not be suf- 
ficient to pay the amounts specified above, then the amount available shall 
be apportioned pro rata among the schools entitled thereto, and any moneys 
apportioned under this article shall be used solely to increase the efficiency 
of such schools. Provided, also, that but one school of each class in any 
township or district shall receive aid under the provisions of this article 
until all of those schools applying for aid before August first of each year 
are considered and disposed of. These amounts shall be paid by the state 
treasurer on warrant of the state auditor when duly certified and filed with 
the state auditor by the superintendent of public instruction. [1913, ch. 6, § 7; 
1911, ch. 35, § 7.] 

§ 1446. Aid to consolidated schools. Any consolidated school meeting the re- 
quirements for a state graded school of the first class shall receive aid in the 
amount of six hundred dollars, and any consolidated school meeting the require- 
ments for a state graded school of the second class shall receive aid in the 
amount of five hundred dollars. A consolidated school within the meaning of 
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this article shall be one organized in accordance with section 84, chapter 266, 
Session Laws of 1911 [am’d, § 1190 herein]; and in addition shall have at 
least two departments. [1918, ch. 6, § 8; 1911, ch. 35, § 8.] 
§ 1447. Records, accounts and rules. The state superintendent of public 
instruction shall keep a record of all schools applying for and receiving aid 
as state graded schools, state consolidated schools or state rural schools, in 
each year, and a detailed account of all moneys apportioned for such pur- 
poses. The state board of education is also authorized to establish such 
additional rules as shall be found necessary to secure uniformity and the best 
‘ihe among the schools receiving state aid. [1913, ch. 6, § 9; 1911, ch. 35, 


9. 

§ 1448. Advancement of graded or consolidated schools, of the first class 
to high schools, and advancement of graded or consolidated schools of the 
second class to graded or consolidated schools of the first class. First Class: 
When any state graded school or state consolidated school of the first class 
in this state attains such a degree of proficiency as to satisfy the state inspector 
of rural and graded schools that it has the qualifications necessary to entitle 
it to be advanced to a state high school, such inspector may recommend the 
same to the state board of education for such advancement. If the state board 
is satisfied that such school has complied with all the requirements to entitle 
it to promotion, said board shall raise it to a state high school entitling it to 
aid as such. 

Second Class: When any state graded school or state consolidated school of 
the second class in this state has attained such a degree of proficiency as to 
satisfy the inspector that it has the qualifications necessary to entitle it to be 
advanced to a state graded or consolidated school of the first class, such 
inspector may recommend the same to the state board of education for such 
advancement. If the state board is satisfied that such school fully complies 
with all the requirements necessary to entitle it to promotion, such board 
shall raise it to a state graded or consolidated school of the first class, entitling 
it to aid as such. [1913, ch. 6, § 10; 1911, ch. 35, § 10.] 

§ 1449. Report of state superintendent of public instruction. The state 
superintendent of public instruction shall include in his biennial report a com- 
prehensive statement of all receipts and disbursements; the name and number 
of schools in each class receiving aid; the number of pupils enrolled in each, 
and the cost of supervision of all schools receiving aid under this article for 
the years covered by such report, to which may be added an estimate of appro- 
priation needed to meet the requirements of this article for the succeeding 
two years, and such other recommendations as he may deem useful and 
proper. [1913, ch. 6, § 11; 1911, ch. 35, § 11.] 

§ 1450. Amount appropriated for each class. For the purpose of carrying 
out the provisions of this article, the following sums are hereby appropriated 
annually, to be paid out of any moneys in the state treasury not otherwise 
appropriated, viz., for aid to state graded schools the sum of ten thousand 
dollars ($10,000.00) annually. For aid to state rural schools the sum of fifteen 
thousand dollars ($15,000.00) annually, and for aid to state consolidated 
schools the sum of ten thousand dollars ($10,000.00) annually. [For the 
inspector’s and assistant’s salary, as hereinbefore provided, the sum of two 
thousand dollars ($2,000.00) annually.] For the actual and necessary traveling 
expenses of said inspector, the sum of fifteen hundred dollars ($1,500.00) 
annually. [For the payment of postage, stationery and clerical assistance 
required by the inspector and the printing of the inspector’s annual report, 
the sum of four hundred ($400.00) dollars annually.] Provided, however, 
that in case the amount appropriated and available under this article for the 
payment of aid to such schools shall in any year be insufficient to apportion 
to each of such schools as are entitled thereto the full amount intended to be 
apportioned to the state graded schools, state rural schools and state consoli- 
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dated schools, then, in such case, such amounts as are appropriated and avail- 
able shall be apportioned pro rata among the schools entitled thereto. Pro- 
vided, the first annual appropriations herein provided for such shall become 


available July first, 1913. [1913, ch. 6, § 12; 1911, ch. 35, § 12.] 
The items printed in brackets were vetoed, 1913, ch. 6, p. 7. 


ArtIcLe 4.— THorovcH System oF INSTRUCTION IN SCHOOLS. 


§ 1451. Writing. Each pupil in the common schools as they shall become 
sufficiently advanced to pursue the same, shall be required to devote at least 
eae a practice in writing each day during the school year. [191], 

§ 1452. Course of study in high schools, selections by pupils. All pupils 
entering high school shall select one of the courses of study offered by said 
high school, and no pupil shall be permitted te change said course of study, 
except by permission of the superintendent of said school, or upon request of 
the parents or guardian of said pupil. [1911, ch. 264, § 2.] 

§ 1453. Review by senior class, duty of superintendent. The superintendent 
shall, and it is hereby made his duty to cause to be reviewed by each senior 
class during the senior year, the full and complete course of study pursued 
by said class in the grammar grades. [1913, ch. 252; 1911, ch. 264, § 3.] 


ARTICLE 5.—STaTE EDUCATIONAL LIBRARY. 


§ 1454. Appropriation for. There is hereby appropriated out of any funds 
in the state treasury the sum of three hundred dollars annually, to be paid by 
warrant of the state auditor on the state treasurer upon the presentation of 
an itemized bill in due form by the superintendent of public instruction, for the 
purchase of reference or pedagogical books for the state educational library 
in the office of such superintendent. [R. C. 1905, § 1030; 1891, ch. 32, § 1; 


R. (:. 1899, § 866.] 

This section is § 1030 of the Revised Codes of 1905. The title of Laws 1911, ch. 266 
and the text of § 310 of that sae ee (enumeration of repealed sections in R. C. 1905) 
are both identical with the enrolled bill on file in the office of the secretary of state. 
The title recites by numerical designation a multitude of sections in the Revised Codes 
of 1905 that are repealed by the chapter, and among them is § 1038, substantially re- 
enacted in § 290 of that chapter and constituting section 1403 in this compilation. But 
§ 310 of chapter 266, above cited, while it manifestly purports to be the same specifica- 
tion of sections expressly repealed by it as found in the title, reads “1030” in the 
place where “ 1038 ” appears in the title, and § 1030 does not elsewhere appear in said 
section 310. In view at this discrepancy, it seems not to be absolutely certain whether 
it was § 1030 or § 1038 of the Revised Codes of 1905 that was expressly repealed. As 
above stated, the greater part of § 1038 of the Revised Codes of 1905 is re-enacted in 
section 1403 herein, and is quoted in the note to the latter section. On the other hand, 
§ 1030 of the Revised Codes of 1905 appears to have no counterpart or substitute in 
Laws 1911, ch. 266, which constitutes sections 1105-1422 in this compilation. 


ARTICLE 6.— Counry AGRICULTURAL AND TRAINING SCHOOL. 


The duties of the state agricultural and training school board as defined in this article, 
which constituted Laws 1911, ch. 265, were transferred to the state board of education 
in Laws 1913, ch. 149, § 5, which is section 1427 herein. , 


§ 1455. General or special election to establish school. Appropriation by 
county commissioner. Whenever in the opinion of the citizens of any county 
in the state, it shall be deemed wise to establish a county school for the 
purpose of giving instruction in agricultural, domestic economy, manual 
training and for training of teachers for the rural schools and a petition 
containing the names of not less than three hundred freeholders is filed with 
the board of county commissioners, praying for the establishment of such a 
school such board of county commissioners shall at its next regular meeting 
consider such petition and in case such board of county commissioners decide 
in favor of establishing such school, such board of county commissioners 
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shall submit the question of establishing and maintaining such school to 
the electors of such county either at the next general election or they may 
order a special election for the purpose of determining whether such county 
shall establish such school. Such special election shall be held in the manner 
and upon the notice prescribed by law for other elections; but the published 
and posted notices of such election shall state its gbject and the amount 
of money to be appropriated for the establishing of such school. If the 
majority of all the votes cast at such general or special election upon the 
question of establishing such school are in favor of establishing such school, 
the board of county commissioners of such county is hereby authorized to 
appropriate money for the organization, equipment and maintenance of same 
and to levy and spread on the tax roll a sufficient sum to carry into effect 
the provisions of this article, but such sum shall not be less than ten thou- 
sand dollars, nor more than twenty thousand dollars, and not exceeding 
such sum as may be recommended by the board of trustees of the county 
agricultural and training school created by this article, which sum together 
with any gift or donation offered by any cjty or village desiring the location 
of such school shall be sufficient to purchase a building already constructed 
or to purchase material or labor to erect a new main building and such out- 
buildings as may be necessary; said sum may be all levied in one year, or 
the board of trustees of the county agricultural and training school created 
by this article may issue and sell certificates of indebtedness in an amount 
not to exceed said sum plus any additional amount required to pay the 
interest that may accrue on such certificates, which interest shall not exceed 
six per cent per annum and shall be paid annually. Such certificates shall 
be paid in five equal yearly payments and in case such certificates are issued 
and sold, it shall be the duty of the county board to levy and spread upon 
the tax roll a sufficient sum to pay the same as they become due together 
with accrued interest. [1911, ch. 265, § 1.] 


See note immediately preceding this section. 
See validating act, section 1471. 

§ 1456. Joint maintenance by county and state. After the establishment 
of such a school, the maintenance thereof shall be borne jointly by such 
county and the state, as hereinafter provided. The board of county com- 
missioners are hereby empowered and directed annually to levy and spread 
on the tax roll a sum sufficient to pay the county’s share of the cost of 
maintenance; provided, that not to exceed one-half of the yearly cost of 
maintenance shall be paid by the state, but the state’s share of such main- 
tenance shall not exceed the sum of three thousand dollars in any one year; 
it being the intent of this act that a sum at least equal to the state’s share 
shall be levied and paid by the county, but this shall not prevent the county 
from levying a greater sum of (for) maintenance, if deemed necessary ; 
provided, further, that the board of county commissioners may from time 
to time levy and spread upon the tax roll sums of money for the erection 
and construction of additional buildings or other improvements, or for the 
purchase of equipment, but levies for improvements or equipment shall not 
exceed the sum of five thousand dollars in any one year, without first having 
been submitted to a vote of the electors of such county as provided in 
section 1455. [1913, ch. 250; 1911, ch. 265, § 2.] 

§ 1457. Treasurer of board. Funds, how paid out. The county treasurer 
shall be and shall act as the treasurer of the board of trustees and all funds 
levied and collected for the purpose of establishing and maintaining such a 
school shall be placed in his hands, the same as all other funds and shall be 
paid out, on the order of the president of the board of trustees and counter- 
signed by its secretary. [1911, ch. 265, § 3.] 


See note immediately preceding section 1455. 
§ 1458. Board of trustees. There is hereby created for any county desiring 
to establish such a school a board consisting of five members to be known as 
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*‘ the board of trustees ’’ of the county agricultural and training school, of 
which the county superintendent of schools shall be a member and of which 
he shall in all cases act as secretary; the other four shall be appointed by 
the board of county commissioners, two of whom shall serve for the balance 
of the school year ending June thirtieth, following their appointment and 
two shall serve until the end of the second school year or until their suc- 
cessors are appointed and have qualified. After the organization of such 
board of trustees the terms of appointment of the members of such board 
shall be for a term of two years, the terms of two members expiring at the 
end of each school year, but no member of the board of county commissioners 
shall be eligible to appointment on the board of trustees, during his term 
of office as a member of the board of county commissioners. Vacancies 
occurring in the board of trustees, excepting in the case of the county super- 
intendent, shall also be filled by appointment by the board of county com- 
missioners within sixty days after they occur. (1911, ch. 265, § 4.] 
See note immediately preceding section 1455. 


§ 1459. Oath and bond. Organization of board. Compensation. Tax. 
Each person appointed a member of the board of trustees shall within ten 
days after notice of such appointment, take an oath to discharge his duties 
faithfully, which oath together with a bond, in the sum of two thousand 
dollars, shall be filed in the office of the county auditor. Within fifteen 
days after their appointment the members shall meet and organize by electing 
one of their members president. The members shall receive no compensa- 
tion except their actual expenses while going to and from and while attend- 
ing the meetings of the board of trustees and in the necessary discharge of 
their official duties in establishing, equipping and maintaining the school. 
After having determined the amount of money required to establish, equip and 
maintain the school for one year, the secretary shall make a report of the 
estimated amount required, to the county auditor, in sufficient time to spread 
on the tax roll, but any such amount shall be subject to the approval of the 
board of county commissioners. Should the board of county commissioners 
deem it advisable to sell certificates of indebtedness in lieu of making a 
tax levy, it shall be done as required by section 1455, [1911, ch. 265, § 5.] 

See note immediately preceding section 1455. 

§ 1460. State agricultural and training school board created. Powers and 
duties. There is hereby created a state agricultural and training school 
board which shall consist of the president of the state agricultural college, 
the state superintendent of public instruction and three practical farmers 
who shall be appointed by the governor of this state, one of whom shall serve 
until the end of the first school year, one of whom shall serve until the end 
of the second school year, and one of whom shall serve until the end of the 
third school year after the organization of this board; it being the intent of 
this act after the organization of this board, that the term of each appointed 
member of this board shall be for three years and no two of whose term 
shall expire in the same year. The president of the agricultural college shall 
be president of this board and the superintendent of public instruction shall 
be its secretary. This board shall meet at such time and place as its president 
may direct and shall prescribe the course of study to be pursued in the county 
agricultural and training schools, which shall include, first instruction in the 
elements of agriculture including the study of soil, horticulture and plant 
life, animal life on the farm, a system of farm accounts, and manual training 
and domestic economy ; second, instructions in the common branches and such 
other branches as are necessary for the training of teachers in the rural 
schools, in methods of school management and provisions for observation and 
practice in the art of teaching. 

The state board of agricultural and training schools shall determine the 
qualifications to be required of the principal and other teachers in said 
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school, and the president and secretary of the said state board shall each 
have a vote in the election of, and fixing the salaries of the principals of said 
schools. The other teachers shall be elected by the board of trustees of each 
school established under this article. It is provided that the course of study 
in the department of agriculture shall be so framed as to co-relate with the 
courses of study in the state agricultural college so that students from the 
county schools shall be admitted without examination to the next higher 
class in the state agricultural college next following that which they have 
completed in the county school. The superintendent of public instruction and 
the president of the agricultural collegé shall visit and inspect each of said 
schools at least once each year, and make a report to the governor, relating 
to property management, instruction and efficiency of these schools, and make 
such recommendations as in their judgment will further the efficiency and 
usefulness of any or all of such schools. (1911, ch. 265, § 6.] 
See note immediately preceding section 1455. 

§ 1461. Site for school. Trustees to build. After the board of county 
commissioners have decided to establish a school it may receive offers of 
location, as well as money from each village or city desiring to have a school 
located within or near its boundaries; such offers and location shall be 
examined and considered by the board of county commissioners after which 
the board of county commissioners shall accept in the name of the county 
such site and money or other valuable property in aid of establishing a 
school as in their judgment may seem best, receiving to all lands bought or 
donated for a school site a deed in the name of the county. The board 
of trustees shall thereafter proceed to build such school as soon as all other 
requirements prescribed by the article theretofore necessary have been com- 
plied with. [1911, ch. 265, § 7.] 

§ 1462. School free to whom. Admission of nonresidents. Any school or- 
ganized under the provisions of this article shall be free to residents of the 
county contributing to its support, but whenever students desire admission 
to the school in sufficient numbers to warrant the organization of special classes 
for their instruction, such classes shall be organized and continue for such 
time as the trustees may direct. The board of trustees shall make rules 
prescribing the conditions under which students may enter who are not resi- 
dents of such county. [1911, ch. 265, § 8.] 

§ 1463. When school deemed to be established. State aid. When a county 
has determined as herein provided to establish, equip and maintain a county 
agricultural and training school, the trustees, shall through the secretary 
and president make application to the superintendent of public instruction 
for the establishment of such a school. The application shall be accompanied 
by a certified statement from the chairman of the board of county commis- 
sioners, and the county auditor, that the necessary tax levy will be made for 
the establishment and maintenance of such school. Such application shall 
be referred to the state board of agricultural and training schools, who shall 
determine as to its acceptance or rejection. If the application from any 
county for the establishment of such school is granted by them, and when 
subsequently all the provisions of this article are complied with by the county 
board and board of trustees, the county agricultural and training school 
shall be considered as established in and for such county, and shall upon 
its compliance with the other provisions of this article receive aid from the 
state as provided herein. [1911, ch. 265, § 9.] 

See note immediately preceding section 1455. 

§ 1464. Procedure to obtain state aid. On the first day of July in each 
year the secretary of each county agricultural and training school board of 
each county maintaining a school on the approved list shall report to the 
state superintendent, setting forth the facts relating to the cost of maintaining 
the school, the character of the work done, the number of teachers employed 
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and such other matters as may be required by the state board of agricultural 
and training schools. Upon the receipt of such report, if it shall appear 
that the school has been maintained in a satisfactory manner for a period 
of not less than nine months during the year closing on the thirtieth day of 
the preceding June, the superintendent of public instruction, as secretary 
of such board shall make a certificate to that effect and file it with the state 
auditor. Upon receiving such certificate the state auditor shall draw his war- 
rant payable to the treasurer of the county maintaining such school a sum 
equal to one-half (4) the amount actually expended for maintaining such 
school during the year; provided, that the total amount so apportioned shall 


not exceed three thousand dollars in any one year. (1911, ch. 265, § 10.] 
See note immediately preceding section 1455. 


§ 1465. Training school certificates after completion of course. Any person 
who shall complete in a satisfactory manner the course of study prescribed 
for any county agricultural and training school and who shall be of good 
moral character shall receive a certificate signed by the principal of the 
school and by the members of the county training school board. Such cer- 
tificate shall certify that the person named therein has satisfactorily com- 
pleted the course of study prescribed for the county school and is of good 
moral character; it shall also contain a list of the standings secured by the 
person on the completion of such studies pursued in the school. Such cer- 
tificates shall have the force and effect of a second grade certificate issued by 
the county superintendent of the county in which the school is located, for 
a term of two years from the date of its issue; provided that in case the 
holder thereof has never taught or cannot furnish satisfactory evidence of 
having successfully taught for at least one school year in the public schools 
of this state, said certificate shall be of full force and effect for one year only 
from its date of issue. When satisfactory evidence of successful teaching for 
at least one year upon said training school certificate shall be furnished to 
the county superintendent, said superintendent shall remove the limitation, 
whereupon the training school certificate shall have the full force and effect 
of a teacher’s certificate of the second grade for two additional years. Any 
school superintendent or officer authorized to grant certificates to teachers in 
North Dakota is hereby authorized in his discretion to accept standings ob- 
tained by the completion of studies in any county and agricultural training 
school in lieu of actual examination by said superintendent or examiner at 
any time within three years from the date of the certificate of completion of 
the course by the person desiring to have such standings accepted. This 
provision shall apply to certificates of second grade. [1911, ch. 265, § 11.] 

See note immediately preceding section 1455. 

§ 1466. Establishment of schools by two or more adjoining counties. The 
county boards of two or more adjoining counties may unite in establishing 
and maintaining agricultural and training school for teachers for the purpose 
and on the general plan as provided for in section 1455, and may appropriate 
money for its maintenance, and when two or more counties unite in estab- 
lishing such school the county superintendent of the county in which the 
school house is situated shall be ex-officio secretary of the board, and the 
board of trustees shall consist of two members appointed from each of the 
counties so uniting in establishing and maintaining such school and no member 
of any board of county commissioners shall be eligible. [1911, ch. 265, § 12.] 

§ 1467. Tax for maintenance of such joint schools. Whenever two or more 
counties unite in maintaining and establishing such school the board of 
trustees provided for in such cases shall determine the amount of money 
necessary for the maintenance and equipment of the school for the next suc- 
ceeding year and annually thereafter. They shall apportion the amount to 
be raised by the taxation among the counties in proportion to the assessed 
valuation of the real and personal property in each county as fixed by the 
state board of equalization and shall report to the county auditor of each 
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county on or before the first Monday in May in each year, the amount of 
apportionment so fixed, and such apportioned amount shall be levied by the 
board of county commissioners of each county for the ensuing year for the 
support of such school. [1911, ch. 265, § 13.] 

§ 1468. County treasurer ex-officio treasurer training school board. The 
county treasurer of the county in which the school is located shall be ex- 
officio treasurer of the agricultural and training school board, and all moneys 
appropriated and expended under the provisions of this article shall be ex- 
pended by the board of said county training school and shall be paid by the 
said county treasurer on orders drawn by the secretary and countersigned 
by the president. [1911, ch. 265, § 14.] 

“ee note immediate!y preceding section 1455. 

§ 1469. State agricultural and training school fund created. For the pur- 
pose of providing funds for the payment of such claims as the state hereby 
obligates itself to do and the warrants thereon drawn, there is hereby created 
a fund to be known as the state agricultural and training school fund. [191], 
ch. 265, § 15.] 

§ 1470. Special tax for training school fund. It shall be the duty of the 
state board of equalization at the time of the levy of the annual tax to 
estimate the amount required to pay the state’s share of the cost of maintain- 
ing the county agricultural and training schools established under the pro- 
visions of this article, and to levy a special tax of not to exceed one-fifth (1-5) 
of one mill on the dollar upon the assessed valuation of all property in the 
state, which tax when collected shall be paid into the hands of the state 
treasurer who shall at once enter the same into the state agricultural and 
training school fund. Said fund shall be preserved inviolate for the payment 
of the state claims provided herein. 

§ 1471. Acts, proceedings and elections legalized. That all acts and pro- 
ceedings heretofore had by the board of county commissioners in any county, 
preliminary to submitting to the voters of such county at either a general 
or special election, the question whether such county shall establish a county 
agricultural and training school under the provisions of chapter 265, Session 
Laws of 1911 [§§ 1455-1470 herein], and all general or special elections held 
pursuant to such acts, proceedings, calls and notices shall be and are hereby 
legalized in each and every case, and hereby declared valid acts, proceedings, 
calls, notices and elections. And this shall be true notwithstanding the 
omission of any matter or thing by law required as a prerequisite to the 
submission of such question at a general or special election and the holding 
of such election, and notwithstanding defects or omissions in the proceedings 
had preliminary to or in the calling of, and the giving of the required notice 
of the submission of such question, for the establishment of such county 
agricultural and training school at such general or special election; and not- 
withstanding the omission of any matter or thing by law required to be 
stated in such notice; and notwithstanding any defect in the form of or 
the omission from the ballot used at such general or special election, any 
matter or thing required by law therein to be stated. [1913, ch. 150.] 


As to the general or special election mentioned in this section, see section 1455. 


ARTICLE 7.— SCHOOL FUNDS. 


§ 1472. School funds required to be deposited. All funds of each and 
every city or school district of this state shall be deposited by the treasurer 
of the city, county or school district, as soon as received by him, in the name 
of the city or school district of which he is an officer, in such bank or banks 
as shall have been designated as city or school district depositaries in accord- 
ance with this article, as hereinafter provided. [R. C. 1905, § 920; 1905, ch. 
105, § 1.] 
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§ 1473. Depositaries to be designated. The city council or school board 
of each and every city or school district of this state, at its first regular 
meeting after this article shall take effect and at its first regular meeting in 
July of each odd numbered year thereafter, shall designate one or more 
national or state banks in its city or district or county as city or school district 
depositaries, in which all the funds of such city or school district shall be 
deposited. [R. C. 1905, § 921; 1905, ch. 105, § 2.] 

§ 1474. City auditor or school clerk to advertise for proposals. The city 
auditor or school clerk of each city or school district shall advertise in one 
or more newspapers of the city, county or village, for at least two weeks 
immediately prior to such meeting for sealed proposals for the deposit of 
funds of such city or school district, which advertisements shall state the 
date up to which such proposals will be received, which date shall be the day 
of the meeting of the city council or school board, at which such proposals 
are to be opened. Such proposals shall state in writing, what rate of interest 
will be paid on average daily balances during the month, interest to be paid 
monthly on condition that such funds, with accrued interest, shall be held 
subject to draft at all times on demand. Such proposals shall be inclosed 
in sealed envelopes, addressed to the city auditor or school clerk and marked 
‘* proposals for deposit of city or school funds,’’ and shall be by the city 
auditor or school clerk filed in his office. [R. C. 1905, § 922; 1905, ch. 105, . 


§ 3.] 

§ 1475. How proposals acted on. Bonds required. Such proposals shall 
be presented to the city council or school board at such meetings, and then, 
but not until then, shall be opened by the city auditor or school clerk in the 
presence of the council or school board, and the council or school board shall 
thereupon proceed to accept the proposal of the bank or banks offering the 
highest rate of interest, not inconsistent therewith, subject to the filing of 
a satisfactory bond as hereinafter provided, the amount of which bond shall 
then and there be fixed by the city council or school board. Before any bank 
shall be designated as such depositary, it shall submit to the city council 
or school board for its approval a bond payable to the city or school district, 
conditioned for the safekeeping and repayment of any and all funds deposited 
in such banks, which bonds shall be signed by not less than five freeholders 
of the county or state as sureties; such bond to be in the sum required by 
the city council or school board, but in no case less than double the probable 
amount of funds to be deposited in such bank. If at any time the amount 
of funds on deposit in any of such depositaries shall exceed one-half of the 
amount named in such bond, it shall be the duty of the city council or school 
board at its next regular meeting thereafter to require from such depositary 
an additional bond in a sum not less than twice the amount of such excess. 
Such bond shall be approved by the city council or school board and the 
approval thereof indorsed thereon by the mayor or president of the school 
board, and by him deposited with the city auditor or school district clerk; 
and any bank whose bond shall have been so approved shall thereupon be 
designated by the city council or school board as a city or school district 
depositary and shall continue as such until such time as the city council or 
school board shall advertise for bids as aforesaid. If the city council or 
school board fails or refuses to approve such bond, the same may be presented 
to the judge of the district court, upon three days’ notice to the city auditor 
or school district clerk, who shall proceed to hear and determine the sufficiency 
of such bond, and may approve such bond and the said bank shall be declared 
a city or school district depositary as aforesaid. The sureties on such bond 
shall be required to justify as required by law in arrest and bail proceedings; 
provided, however, that in lieu of such personal bond, the city council or 
school board may require such banks or bank to file a surety company bond 
for a sum equal to the amount of funds such bank may receive according 
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to the provisions of this article. If at any time the amount of funds on 
deposit in such depositaries shall exceed the amount named in such surety 
company’s bond, it shall be the duty of the city council or school board at 
its next regular meeting thereafter to require from such depositaries an 
additional surety bond in the sum of not less than the amount of such excess. 
Such surety company’s bond shall be approved as provided by law. ([R. C. 
1905, § 923; 1905, ch. 105, § 4.] 

§ 1476. In case bids are equal, how decided. When two or more banks in 
the same city or village, proposing to be city or school district depositaries, 
offer the same rate of interest, it shall be the duty of the city council or 
school board to select, impartially, as many of such banks as depositaries 
as offer ample security for such deposits. In estimating the value of the 
security, offered by any proposed depositary, the capital, surplus and general 
eredit of the bank shall be taken into consideration, as well as the bonds 
proposed to be given. [R. C. 1905, § 924; 1905, ch. 105, § 5.] 

§ 1477. Two or more banks may be designated. In case two or more 
banks be designated as depositaries, the city or school district treasurer shall, 
as far as practicable, keep in each of the several depositaries equal balances 
at all times; provided, that in cities or villages where two or more banks 
are designated as depositaries, the amount deposited in any bank shall not 
exceed the capital of such bank; provided, further, that in cities or villages 
where the city or school board deposits exceed the capital of the banks in 
said city or village, then the city council or school board shall deposit 
the funds of the city or school district in the banks of the city or village 
nee their giving a bond according to law. [R. C. 1905, § 925; 1905, ch. 105, 


§ 1478. When time deposits may be made. Whenever there shall be ac- 
cumulated in the sinking fund or any other revenue, city or school district 
fund, established by law, in any of the cities or school districts of this state, 
an amount of money exceeding two hundred dollars, and for which there is 
no immediate use, the city council or school board of such city or school dis- 
trict is authorized and empowered to direct a time deposit of such funds 
for a period of one year or six months, as they may deem expedient, either 
in one or more of the city or school district depositaries created by law, or 
such state or national bank as the city council or school board may designate. 
[1907, ch. 103; R. C. 1905, § 926; 1905, ch. 105, § 7.] 

§ 1479. How depositaries for time deposits selected. The depositaries 
for such time deposits of the city or school district funds may be designated 
at any regular meeting of the city council or school board of such city or 
school district upon the advertisement and proposals as provided by law for 
designating the depositaries of the general city or school district funds, 
and the bank or banks designated as the depositary or depositaries of such 
time deposits of such city or school district funds shall be required to furnish 
a bond in the same amount, manner and form as prescribed by law for the 
several city and school district depositaries. [R. C. 1905, § 927; 1905, ch. 105, 

8, 

§ 1480. Maximum rate of interest on call deposits. To further secure the 
safety of the city or school district funds deposited under the provisions of 
this article the city council or school board shall satisfy itself of the re- 
sponsibility of the several banks proposing to act as depositaries, and any 
bank offering more than four per cent per annum on deposits, subject to 
check, shall not be designated as a depositary under the provisions of this 
article; provided, this act [section] shall not apply to school districts in in- 
corporated cities or villages. [1907, ch. 103; R. C. 1905, § 928; 1905, ch. 105, 


§ 9.) 
§ 1481. In whose name deposited. All funds of the city or school district 
shall be deposited in the name of the city or school district by the city 
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treasurer or treasurer of the school district, as soon as received by him, 
in such bank or banks as shall have been designated as city or school district 
depositaries. [R. C. 1905, § 929; 1905, ch. 105, § 10.] 

§ 1482. Penalty for violation. If any city or school district treasurer shall 
deposit any of the funds of his city or school district or loan the same in 
any manner except according to the provisions of this article, he shall be 
liable to a penalty of five hundred dollars for each deposit or loan so made. 
{R. C. 1905, § 930; 1905, ch. 105, § 11.] 

§ 1483. Banks to furnish monthly statements. Each depositary shall fur- 
nish to the city auditor or clerk of the school district on the first day of 
each month an itemized statement of the account of the city or school dis- 
trict with such depositary, duly verified by the affidavit of the cashier of 
such bank, which statement shall be filed and carefully preserved in the 
office of the city auditor or school clerk. All sums of interest accruing on 
the funds deposited as aforesaid shall be credited to such deposit account 
on the first day of each month for the preceding month, and a statement of 
such interest shall be rendered by such depositary to the city auditor or 
school clerk on the first day of each month and the auditor or clerk shall 
charge the treasurer with the amount thereof and credit the sum to the 
ee funds of the city or school district. [R. C. 1905, § 931; 1905, ch. 105, 

12. 

§ 1484. How checks shall be signed. All checks drawn upon the city 
or school district depositaries shall be signed by the city or school district 
treasurer in the name of the city or school district by himself as treasurer. 
[R. C. 1905, § 932; 1905, ch. 105, § 13.] 

§ 1485. When bids not required. It is the duty of the officers mentioned 
in this article to comply with the provisions hereof; provided, that in cities 
or villages where only one bank is located, the city council or school board 
shall designate such bank or other bank within this state as depositary 
without advertising for bids, if such bank agrees to pay interest at the rate 
of at least two per cent per annum and furnishes a bond as hereinbefore 
provided for the safe keeping and repayment of any funds deposited in such 
bank. In cities or villages or counties where there is no bank or where no 
bank offers to comply with the requirements of this article, the city council 
or school board must designate some bank or banks outside of such city or 
village and within this state as such depositaries, but such bank or banks 
must furnish a bond in the same manner as other depositaries. [R. C. 1905, 
§ 933 ; 1905, ch. 105, § 14.] 

§ 1486. Treasurer not liable for funds deposited, by reason of bank failure. 
When the funds of any city or school district are deposited by the city or 
school district treasurer as provided herein, such treasurer and his sureties 
shall be exempt from all liability thereon by reason of the loss of any funds 
from the failure, bankruptcy or any other act of such bank to the extent 
only of such funds in the hands of such bank or banks at the time of such 
failure or bankruptcy. [R. C. 1905, § 934; 1905, ch. 105, § 15.] 

§ 1487. Exceptions to law. It shall not be incumbent upon the city council 
or school board to designate depositaries as herein provided for until the 
amount in such city or school treasury equals or exceeds the sum of five 
hundred dollars. [1907, ch. 103; R. C. 1905, § 9385; 1905, ch. 105, § 16.] 

§ 1488. Violation constitutes misdemeanor. Any officer violating any of 
the provisions of this article shall be deemed guilty of a misdemeanor. [R. C 
1905, § 936; 1905, ch. 105, § 17.] 


ARTICLE 8.— CONSTRUCTION OF SCHOOL BUILDINGS AND INSPECTION, VENTILATION 
AND SANITATION THEREOF. 

§ 1489. Buildings inspected. Plans and specifications to be submitted to 

superintendent of public instruction. No building which is designed to be 
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used, in whole or in part, as a public school building, shall be erected until a 
copy of the plans thereof has been submitted to the state superintendent of 
public instruction, who for the purpose of carrying out the provisions of 
this article is hereby designated as inspector of said public school building 
plans and specifications, by the person causing its erection or by the architect 
thereof; such plans shall include the method of ventilation provided for, and 
a copy of the specifications therefor. (1911, ch. 269, § 1.] 

§ 1490. Construction of school houses. Such plans and specifications shall 
show in detail the ventilation, heating and lighting of such building. The 
state superintendent of public instruction shall not approve any plans for 
the erection of any school building or addition thereto unless the same shall 
provide at least twelve square feet of floor space and two hundred cubic feet 
of air space for each pupil to be accommodated in each study or recitation 
room therein. 

(1) Light shall be admitted from the left or from the left and rear of class 
rooms and the total light area must, unless strengthened by the use of reflecting 
lenses, be equal to at least twenty per cent of the floor space. 

(2) All ceilings shall be at least twelve feet in height. 

(3) No such plans shall be approved by him unless provision is made therein 
for assuring at least thirty cubic feet of pure air every minute per pupil and 
warmed to maintain an average temperature of seventy degrees F. during the 
coldest winter weather, and the facilities for exhausting the foul or vitiated 
air therein shall be positive and independent of atmospheric changes. No 
tax voted by a district meeting or other competent authority in any such 
elty, village or school district, exceeding the sum of two thousand dollars 
($2,000.00) shall be levied by the trustees until the state superintendent of 
public instruction shall certify that the plans and specifications for the same 
comply with the provisions of this act. All school houses for which plans and 
detailed specifications shall be filed and approved, as required by this act, 
shall have all halls, doors, stairways, seats, passageways and aisles and all 
lighting and heating appliances and apparatus arranged to facilitate egress 
in case of fire or accident and to afford the requisite and proper accommo- 
dations for public protection in such cases. All exit doors shall open out- 
wardly, and shall if double doors be used, fasten with movable bolts operated 
simultaneously by one handle from the inner face of the door. No staircase 
shall be constructed with wider steps in lieu of a platform, but shall be con- 
structed with straight runs. changes in direction being made by platform. 
No doors shall open immediately upon a flight of stairs, but a landing at 
least the width of the door shall be provided between such stairs and such 
doorway. 

(4) Every public school building shall be kept clean and free from effluvia 
arising from any drain, privy or nuisance, and shall be provided with sufficient 
number of water closets, earth closets or privies, and shall be ventilated in 
such a manner that the air shall not become so impure as to be injurious to 
health. [1911, ch. 269, § 2.] 

§ 1491. Toilet rooms. How constructed. No toilet rooms shall be con- 
structed in any public school building unless same has outside ventilation and 
windows permitting free access of air and light. The provisions of this 
article shall be enforced by the state superintendent of public instruction or 
some person designated by him for that purpose. [1911, ch. 269, § 3.] 

§ 1492. Method of inspection and adjustment of grievances. If it appears 
to the state superintendent of public instruction or his deputy appointed for 
that particular purpose, that further or different sanitary or ventilating pro- 
visions, which can be provided without unreasonable expense, are required in 
any public school building, he may issue a written order to the proper 
person or authority, directing such sanitary or ventilating provisions to be 
provided. A school committee, public officer or person who has charge of any 
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such public school building, who neglects for four weeks to comply with the 
order of said state superintendent of public instruction or his deputy, shall 
be punished by a fine of not less than one hundred dollars nor more than 
one thousand dollars. 

(1) Whoever is aggrieved by the order of the state superintendent of 
public instruction or his deputy issued as above provided, and relating to a 
public school building, may within thirty days after the service thereof, 
apply in writing to the board of health of the city, town, incorporated village 
or school district to set aside or amend the order; and thereupon the board, 
after notice to all parties interested, shall give a hearing upon such order, 
and may alter, annul or affirm it. [1911, ch. 269, § 4.] 

§ 1493. Ventilating flues and method of constructing same. No wooden 
flue or air duct for heating or ventilating purposes shall be placed in any 
building which is subject to the provisions of this article, and no pipe for 
conveying hot air or steam in such building shall be placed or remain within 
one inch of any wood-work, unless protected by suitable guards or casings 
of incombustible material. [1911, ch. 269, § 5.] 

§ 1494. Approval of plans. By whom and penalty for violation. To secure 
the approval of plans showing the method or systems of heating and ventila- 
tion as provided for in section 1490 the foregoing requirements must be 
guaranteed in the specifications accompanying the plans. Hereafter erections 
or constructions of public school buildings by architect or other person who 
draws plans or specifications or superintends the erection of a public school 
building, in violation of the provisions of this article, shall be punished by 
a fine of not less than one hundred dollars nor more than one thousand dollars. 
[1911, ch. 269, § 6.] | 


ARTICLE 9.— TEACHERS’ INSURANCE AND RETIREMENT FUND. 


§ 1495. Creation of fund and membership of board. There is created a 
teachers’ insurance and retirement fund, which shall be managed by a board 
of trustees to be known as the board of trustees of the teachers’ insurance 
and retirement fund. Such board shall consist of five members. The state 
treasurer and the state superintendent of public instruction shall be ex-officio 
members of said board; three members, one of whom shall be a woman, shall 
be appointed by the governor from among the members of the teachers’ 
retirement fund as provided for in this article. One such appointive member 
may be a retired member of the fund. The term of office of the appointive 
members of said board of trustees shall be three years, except as provided 
herein, and shall begin on the first day of July, next succeeding their appoint- 
ment; provided that the terms of office of the first members appointed shall 
be one for a period of one year, and one for a period of two years and one 
for a period of three years. [1913, ch. 251, § 1.] 

§ 1496. Annual meeting of members. At the time and place of the meet- 
ing of the North Dakota state education association, those teachers who have 
qualified as members of the teachers’ insurance and retirement fund according 
to sections 1505, 1506 and 1507 of this article, shall meet for the purpose 
of hearing the report of the board created by section 1495 of this article, and 
of transacting such other business as may properly come before them. [1913, 
ch. 251, § 2.] 

1497. Vacancies. In case any vacancy occurs among the members of 
the board, said vacancy shall be filled immediately by the governor, and the 
appointee shall serve the balance of the term for which the original member 
was appointed. [1913, ch. 251, § 3.] 

§ 1498. Organization of the board. Said board of trustees shall organize by 
the election of a president. The state treasurer shall be ex-officio treasurer of 
said board, and shall receive and make payments from and account for said 
funds in the same manner as for other state funds. Said board may employ 
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a secretary to be chosen for such a term as shall be determined by said board. 
Said secretary shall perform such duties in connection with the teachers’ insur- 
ance and retirement fund as may be prescribed by the board. [1913, ch. 251, 


§ 4.) 

§ 1499. Meetings and regulations. Said board shall meet annually within 
three months after July first of each year, at the office of the superintendent of 
public instruction, at a time to be fixed by the board, and at any other time 
on the call of the president or of any two members thereof. Said board shall 
adopt rules for the government of its meetings and for membership in the fund, 
payments thereto and therefrom, and for other matters which will be calculated 
to aid teachers in securing the benefit of the fund. (1913, ch. 251, § 5.] 

§ 1500. Compensation and secretary. Members of said board shall receive no 
compensation except their necessary traveling expenses incurred in attending 
the meetings, to be paid from the teachers’ insurance and retirement fund 
upon the certificate of the president and secretary ; but if the board shall elect 
one of its members secretary, such member may receive compensation for serv- 
ices rendered as secretary. The secretary of said board shall receive a salary 
to be fixed by the board, at an amount not to exceed twelve hundred dollars 
per annum. The compensation of the secretary and any other necessary 
expenses incurred by said board in carrying out the provisions of this article 
shall be paid from the fund. [1913, ch. 251, § 6.] 

§ 1501. Investment of funds. Said board shall have charge of the 
fund and shall invest the same under the same conditions as the trust funds 
of the state may be invested. (1913, ch. 251, § 7.] 

§ 1502. Annual report. On or before the first day of October of each year, 
said board shall report for the fiscal year ending the thirtieth of June pre- 
ceding. A copy of said report shall be transmitted to the annual meeting of 
the members of the teachers’ insurance and retirement fund and to the state 
superintendent of public instruction. Said superintendent shall include a 
copy of said report in his biennial report to the governor. (1913, ch. 251, § 8.] 

As to reports to the governor, see sections 95, 97, 98, 633. 

§ 1503. Retention of assessments. Each school district board, each board 
of education, or other managing body of each city, and of each school district, 
and of each village, and of each town operating its schools under the town- 
ship system of school government, shall retain on every pay day from the 
salary of each teacher in their respective schools, the amounts herein provided. 
Each teacher shall be furnished a statement by such board, showing the amount 
so deducted from his or her salary. (1913, ch. 251, § 9.] 

§ 1504. Amount of assessments. Every teacher who has joined the fund 
shall be assessed upon his or her salary as teacher for a period of twenty-five 
years as follows: one per centum per annum, but not more than twenty dollars 
per year, for each of the first ten years of service as a teacher; and two per 
centum per annum, but not more than forty dollars per year for each suc- 
cessive year of service as teacher, until said teacher shall have had a total 
of twenty-five years of teaching service, when said assessments shall cease. 
The total amount paid into said fund by each teacher shall be based upon said 
twenty-five years of service as teacher with assessments as provided in this 
section ; provided that such total amount shall not be less than the full amount 
of the annuity to which such teacher shall be entitled for the first year. [1913, 
eh. 251, § 10. 
.  § 1505. All new teachers assessed after January first, 1914. In becoming a 

teacher in said public schools after January first, 1914, he or she shall 
be conclusively deemed to join the fund and to undertake and agree to pay 
such assessments, and to have such assessments deducted from his or her salary 
as herein provided. [1913, ch. 251, § 11.] 

§ 1506. Assessments optional for teachers now teaching in the state. Any 
person employed as teacher in said public schools when this article takes 
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effect, may, at any time before January first, 1914, elect to join the fund and 
to come within the provisions of this article, by notifying in writing the 
board of trustees of the teachers’ insurance and retirement fund; but no person 
employed as teacher in said public schools, when this article takes effect, shall 
be compelled to join the fund, or to come within the provisions of this article 
or to pay the assessments or to have the same deducted from his or her salary 
without his or her consent. (1913, ch. 251, § 12.] 

§ 1507. Notification by teacher. At the time of giving said notice to the 
board of trustees, as herein provided, such teacher shall notify the local school 
board or any other managing body, in writing, of his or her election to come 
within the provisions of this article; and shall authorize said school board, as 
a part of said notice, to deduct from each payment of salary due him or her a 
sum equal to said per centum of such payment as provided in section 1504. 
(1913, ch. 251, § 13.] 

§ 1508. Transmission of money to county treasurer. Each such school dis- 
trict board, each board of education, or other managing body, shall each year 
between the twentieth and the thirtieth days of June, forward to the treasurer 
of the county in which the school house of said teacher is located, a state- 
ment verified by the secretary or clerk thereof, of the moneys so retained, 
in accordance with the provisions of this article, together with said 
moneys so retained. Said statement shall also include the following: Name 
and monthly salary of each of said teachers; number of months of school 
taught by each teacher in said public schools of the district, village or city 
over which said school board or other managing body has jurisdiction during 
the school year for which the statement is made; the number of months con- 
stituting a school year in such district, village or city ; the total salary of each 
teacher ; the total amount withheld from the salary of each teacher, in accord- 
ance with the provisions of this article; the total amount withheld from the 
salaries of all of said teachers for the school year next preceding; and the 
total number of years such teacher has taught in the public schools of the 
state. [1913, ch. 251, § 14.] 

§ 1509. Statements to be sent to county superintendent and county auditor. 
Said school board shall at the same time send a copy of said statement to the 
superintendent of the county in which said school house is located, and also 
; a copy of the same to the auditor of said county. (1913, ch. 251, 

§ 1510. Statement to be sent in all cases. If no teacher in such city, vil- 
Jage, town or school district comes under the .provisions of this article, the 
school board or other managing body of such city, village, town or school dis- 
trict shall state this fact under the oath of the secretary or the clerk thereof, to 
the treasurer of said county; and shall at the same time forward copies of 
said statement to the superintendent of said county and to the auditor of said 
county. (1913, ch. 251, § 16.] 

§ 1511. Reports to be made to the board. Each county superintendent shall 
each year, between the thirtieth day of June and the tenth day of July, report 
under oath to the board of trustees of the teachers’ insurance and retire- 
ment fund. Said report shall contain an itemized account of the statements 
received by him from the school boards and a statement of the total amount 
withheld from the salaries of all of said teachers in said report. [1913, ch. 251, 
§ 17.] 

§ 1512. Reports to be preserved. The board of trustees of the teachers’ 
Insurance and retirement fund, each county superintendent, each county 
auditor, each county treasurer, each school district board, each town board of 
education, or other managing body, shall keep complete records of the data 
contained in said reports and of the statements hereinbefore mentioned. [1913, 
ch. 251, § 18.] 
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§ 1513. Transmission of funds to state treasurer. Between the fifteenth day 
of July and the first day of August of each year, the county treasurer shall 
transmit to the state treasurer all moneys which he has received from the 
school boards in accordance with the provisions of this article; and shall 
certify under oath to the board of trustees of the teachers’ insurance and 
retirement fund the amount so received and transmitted to the state treasurer, 
as herein provided. The state treasurer shall credit all moneys received under 
the provisions of this article to the fund designated as the teachers’ insurance 
and retirement fund. ([1913, ch. 251, § 19.] 

§ 1514. Penalty for failure to report and transmit funds. No city, village, 
town or school district shall share in the apportionment of the state tuition 
fund for any year, unless it has made the report as herein provided and paid 
over to the state treasurer for the teachers’ insurance and retirement fund 
such per centum as provided in section 1504 of the total sum paid in wages to 
such teachers as come under the provisions of this article, and also the portion 
of the county tuition fund described in section 1515. [1913, ch. 251, § 20.] 

§ 1515. Fund to be set aside from county tuition fund and transmitted to 
state treasurer. Each county treasurer shall annually set aside from the county 
tuition fund a sum equal to ten cents for each child of school age in his 
county and shall transmit this sum to the state treasurer at the same time that 
he transmits the funds received from the school boards in accordance with sec- 
tion 1513, and shall certify under oath to the board of trustees of the teachers’ 
insurance and retirement fund the amount so transmitted to the state treas- 
urer. The state treasurer shall credit all moneys received in accordance with 
this section to the fund designated as the teachers’ insurance and retirement 
fund. [1913, ch. 251, § 21.] 

§ 1516. Name of fund. The moneys received by the state treasurer under 
the provisions of sections 1513 and 1515 of this article, together with dona- 
tions or legacies received therefor, or moneys received from any legal source 
of increment, shall constitute a fund to be known as the ‘‘ teachers’ insurance 
and retirement fund.’’ [1913, ch. 251, § 22.] 

§ 1517. Payment of back assessments. Any teacher coming from schools 
not included under the provisions of this article shall pay assessments for said 
years of service in such schools, as provided in section 1504, based upon his 
or her first annual salary in said public schools of the state, together with 
the regular assessments as provided in section 1504, before receiving any 
retirement annuity. [1913, ch. 251, § 23.] 

§ 1518. Retirement of teachers who are eligible to annuity. Any teacher 
who may be teaching in said public schools and who has complied with the 
provisions of these sections may retire and receive the annuity provided for 
in the following cases: 

1. After a period or periods, aggregating twenty-five years of service as 
teacher, of which eighteen years, including the last five, must have been spent 
in public schools of this state, provided that payments by said teacher to the 
fund shall have amounted to a sum as provided in section 1504. If said pay- 
ments shall not have amounted to said sum, the teacher shall pay into the fund 
the deficiency before receiving said annuity. 

2. After fifteen years of service as teacher in the public schools of this state, 
when said teacher suffers from a permanent mental or physical disability, 
to be determined by said board after an examination by two physicians 
appointed by said board, provided that payments by said teacher to the fund 
shall haye amounted to a sum as provided in section 1504. If said payments 
shall not have amounted to said sum, the teacher shall pay into the fund the 
deficiency before receiving the annuity. The examination fees of such 
physician shall be paid by said applicant. [1913, ch. 251, § 24.] 
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§ 1519. Legal school year defined. In computing the terms of service under 
section 1518, a year shall be a legal school year at the time and place where said 
service was rendered, except that where the service was rendered in schools 
not included within the provisions of this article, a time less than a legal school 
year in this state shall not be included as a year, but only as such proportion 
of a year as the number of teaching weeks in each such year bears to the 
number of weeks required at the time to constitute a legal school year in 
this state. (1913, ch. 251, § 25.] 

§ 1520. Applications to the board. Any person who has complied with the 
provisions of this article and desires to retire from active service in said public 
schools, shall apply in writing to the board of trustees of the teachers’ insur- 
ance and retirement fund. [1913, ch. 251, § 26.] 

§ 1521. Amount of annuity. Each teacher retiring from the service of said 
public schools under the provisions of section 1518, shall annually and for life 
be entitled to receive as annuity a sum equal to one-fiftieth of his or her aver- 
age annual salary for the last five years of service, multiplied by the whole 
number of years of service as teacher ; provided, however, that his said annuity 
shall not exceed seven hundred and fifty dollars in any one year, or be less than 
three hundred and fifty dollars in any one year, subject, however, to all the 
provisions of this article. [1913, ch. 251, § 27.] 

§ 1522. Trustees may ratably diminish annuities. The board of trustees 
may ratably reduce the annuities provided in this article, whenever in the 
judgment of the board, the condition of the fund shall require such reduction. 
[1913, ch. 251, § 28.] | 

§ 1523. Withdrawals from membership in the fund. Any teacher who shal! 
cease to teach in said public schools before receiving any benefit or annuity 
from the fund, shall, if application be made in writing to the board of 
trustees within six months after the date of his or her resignation, be entitled 
to the return of one-half of the amount, without interest, which shall have been 
paid into the fund by such teacher. If such teacher should again thereafter 
teach in said public schools, he or she shall, within one year from the date 
of his or her return to the service on said public schools, refund to said fund 
the amount so returned to such teacher, together with simple interest on 
said amount (but not to exceed four per centum per annum) for the time 
such amount was withdrawn from the fund. [1913, ch. 251, § 29.] 

§ 1524. Annuities to be paid quarterly. The state treasurer shall pay said 
annuities quarterly in September, December, March and June of each year, 
upon the warrants of the state auditor issued upon certificates of the president 
and secretary of said board. No payments shall be made prior to September, 
1915. (1913, ch. 251, § 30.] 

§ 1525. Annuities paid from interest and principal. Payments from the 

fund shall be made from the income thereof and in addition thereto, when 
necessary, from the principal of moneys received under sections 1513 and 1515. 
[1913, ch. 251, § 31.] 
_ § 1526. Annuities to cease upon resumption of teaching. Any person retir- 
ing under these sections may again enter upon the work of teaching in said 
public schools; during said term of teaching the annuity paid to such person 
shall cease. Said annuity shall again be paid to said. person upon his or her 
further retirement. [1913, ch. 251, § 32.] 

§ 1527. Annuities not subject to legal process. The annuities so created 
shall not be subject to attachment, garnishment, execution, or other seizure 
on (or) process, nor shall they be subject to sale, assignment, pledge, mortgage, 
or other alienation. [1913, ch. 251, § 33.] 

§ 1528. The term ‘‘ teacher ’’ defined for the act. The term “ teacher,’’ as 
used in this article, shall include all persons employed in teaching by any city 
board of education, or school board or other managing body of any city, town, 
village, or rural school district in this state, and all superintendents and assist- 
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ant superintendents of said schools, including county superintendents and 
their assistants, all supervisors of instruction, all principals and assistant 
principals, and special teachers of said schools. [1913, ch. 251, § 34.] 


ARTICLE 10.— ScHOOL OFFICIALS AND TEACHERS PROHIBITED FROM RECEIVING 
CoMMISSION. 


§ 1529. Misdemeanor to receive commission, fee or reward. Every county 
superintendent of schools, deputy thereof, school district directors, clerk, 
treasurer, principal of a school or teacher therein who shall receive any com- 
missions, fee or reward for or on account of any school books, furniture or 
other supplies purchased during the incumbency of such official, principal 
or teacher for the use of the school district or school under the supervision of 
such official, principal or teacher, is guilty of a misdemeanor and upon con- 
viction thereof shall be punished by a fine of not less than fifty dollars and not 
oa five. hundred dollars and may be removed from his office. [1911, 
c 

Speculation in office prohibited, section 1349. 


CHAPTER 13. 
STATE LIBRARY COMMISSION. 


§ 1580. Commission created. There is hereby created a state public library 
commission consisting of five members. (1909, ch. 156, § 1; 1907, ch. 243, § 1.] 

§ 1531. Commission, of whom composed. The state superintendent of public 
instruction, the secretary of the state historical society and the president of 
the state library association are hereby constituted members, ex-officio, of the 
said state library commission; and the governor of the state shall appoint, as ~ 
soon as practicable after the passage and approval of this act, two suitable 
persons within the state as members of the said state library commission, which 
appointments shall be confirmed by the senate. The commission shall elect its 
own officers from among its own members and shall also have the power to 
select a competent person to have control of the work and who shall be known 
as the secretary of the library commission and director of library extension. 
(1909, ch. 156, § 2; 1907, ch. 248, § 2.] 

1532, Term of office of appointed members. The members appointed by 
the governor shall hold office as follows: One for four years, from April first, 
1909, and one for six years from April first, 1909, and until their successors are 
appointed and qualified. Appointments made thereafter shall be for the full 
term of six years each ; provided, that in case of. appointment to fill a vacancy 
caused by resignation, death or removal, the appointment shall be made for the 
unexpired term of the member whose death, resignation or removal caused 
the Memes (1909, ch. 156, § 3; 1907, ch. 243, § 3.] 

§ 1533. Expenses of members allowed. No member of said state library 
Sea shall ever receive any salary or per diem or compensation of any 
kind for services as members of such commission. Members of the said state 
library commission shall be allowed and paid necessary traveling expenses 
in attending meetings of the commission or in visiting or establishing libraries, 
and other incidental and necessary expenses connected with the work of the 
commission. [1909, ch. 156, § 4; 1907, ch. 243, § 4.] 

See appropriation for state library commission in section 653g, and in connection 
therewith, see section 653b. 

§ 1534. Duties. The state library commission on and after its creation and 
organization shall take over and add to the educational reference library and 
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the system of traveling libraries, and shall continue the same, and as its funds 
permit, shall increase the number and usefulness of the libraries. Any city, 
town, village, school district or community within the state of North Dakota 
may borrow books under the rules and regulations of the state library com- 
mission. The commission shall catalogue and otherwise prepare said books 
for circulation and shall make rules and regulations according to which the 
business of the commission shall be done; and also such rules and regulations 
as shall insure the care, preservation and safe return of all books loaned. The 
state library commission shall have the power and it shall be its duty to estab- 
lish a legislative reference bureau for the information and assistance of the 
members of the legislative assembly in the work of legislation. The legisla- 
tion of other states and information upon legal and economic questions shall 
be classified and catalogued in such a way as to render the same easy of 
access to members, thereby enabling them better to prepare for their 
work. It shall be the duty of the legislative librarian to assist in every way 
possible the members of the legislative assembly in obtaining information and. 
in the preparation of bills. [1909, ch. 156, § 5; 1907, ch. 243, § 5.] 

§ 1535. Commission gives advice and aid. The librarian or trustees of any 
free public library or the trustees of any village, town or community, entitled 
to borrow books from said traveling libraries may, without charge, ask and 
receive advice and instruction from said library commission upon any matter 
pertaining to the organization, maintenance or administration of the libraries, 
and said commission shall, as far as possible, promote and assist by counsel 
and encouragement, the formation of libraries where none exist, and the com- 
mission may also send its members to aid in organizing new libraries or im- 
proving those already established. (1909, ch. 156, § 6; 1907, ch. 243, § 6.] 

§ 1536. Statistics kept. Publish report. The state library commission shall 
keep statistics of the free public libraries of North Dakota and a record of the 
work done and books loaned by said commission, and shall make a full report 
to each general session of the legislature of all expenditures by the commis- 
sion, and of such statistics and records as shall show the work done by the 
commission, the use made of the traveling libraries, and of all other matters 
which they deem expedient for the information of the legislature, and the 
printing of which, and all other printing coming within the purview of the 
library commission, shall be paid for out of the general printing fund of the 
state. [1909, ch. 156, § 7; 1907, ch. 243, § 7.] 

As to reports to the legislature, see sections 95, 97, 98, 633. 

§ 1537. Offices provided. There shall be provided in the capitol building 
adequate office room, to be furnished in the same manner as other offices 
therein are furnished, for the state library commission with such suitable 
quarters as may be necessary for the proper shelving of the educational! refer- 
ence library, the books of the traveling libraries and the legislative reference 
collection. [1909, ch. 156, § 8; 1907, ch. 248, § 8.] 

§ 1538. Appropriation. There is hereby appropriated for the use and pur- 
poses of the state library commission any unexpended balances in the funds 
appropriated for the educational reference library and traveling libraries, and 
also an annual appropriation of seven thousand eight hundred dollars out of 
any moneys in the state treasury not otherwise appropriated. [1909, ch. 156, 
§ 9; 1907, ch. 243, § 9.] 
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ARTICLE 1.— UNIVERSITY OF NORTH DAKOTA. 


§ 1539. University, where located. The university of North Dakota as now 
established and located at the city of Grand Forks shall continue to be the 
university of the state. [R. C. 1905, § 1040; 1883, Sp., ch. 40, § 1; R. C. 1895, 
§ 875. ] 

§ 1540. Board of trustees to govern. The government of such university 
shall be vested in a board of trustees, consisting of five members, of which 
the Hon. William Budge, for and during his good pleasure, as an honorary 
member, with all rights and powers of a member of said board, shall be 
one of said board; the remaining members thereof to be appointed by the 
governor, by and with the advice and consent of the senate, and shall hold 
their offices for the term of four years commencing on the first Tuesday in 
April next succeeding their appointment. [R. C. 1905, § 1041; 1883, Sp., ch. 40, 
§ 2; 1887, ch. 168, § 1; R. C. 1899, § 876; 1903, ch. 189.] 

§ 1541. Governor to nominate. Vacancies, how filled. The governor shall 
nominate and, by and with the advice and consent of the senate, appoint 
during each regular session of the legislative assembly trustees of such 
university in the place of those whose terms shall thereafter first expire, 
and such trustees shall hold their office until their successors are appointed 
and qualified; provided, that the governor shall fill any vacancy in such 
board by appointment to extend only until the first Tuesday in April suc- 
ceeding the next regular session of the legislative assembly; and provided, 
further, that the governor shall during such next regular session nominate and, 
by and with the advice and consent of the senate, appoint some person to 
fill such vacaney for the remainder of the term unexpired. Not more than 
two members of the board shall be appointed from the same county. [R. C. 
1905, § 1042; R. C. 1895, § 877.] 


Governor can appoint to fill vacancies only where other mode is not provided. State 
ex rel. Standish v. Boucher, 3 N. D. 389, 56 N. W. 142. 
The power to appoint carries power of removal by trustees. State ex rel. Moore v. 
Archibald, 5 N. D. 359, 66 N. W. 234. 
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eon has power to fill vacancy for unexpired term. State v. Bacon, 14 S. D. 284, 
85 N. W. 225. 

Legislature has power to regulate terms of office of members of public boards. State 
v. Bacon, 14 S. D. 394, 85 N. W. 605. 


§ 1542. Powers and duties of board. The board of trustees shall possess 
all the powers necessary to accomplish the objects and perform the duties 
prescribed by law, and shall have the custody of the books, records, buildings 
and all other property of such university. The board shall elect a president 
and a secretary who shall perform such duties as may be prescribed by the 
by-laws of the board. The secretary shall keep a correct record of all trans- 
actions of the board, and of the committees thereof, and in addition to 
performing the duties of secretary, he shall be the superintendent of the 
buildings and grounds of the university and discharge such other duties as 
may from time to time be prescribed by the board of trustees. [R. C. 1905, 
§ 1043 ; 1883, Sp., ch. 40, § 3; 1887, ch. 168, § 1; R. C. 1895, § 878.] 

§ 1543. Meetings of the board. The time for the election of the president 
and secretary of such board and the duration of their respective terms of 
office, the time for holding the regular annual meeting, and such other meet- 
ings as may be required, and the manner of giving notice of the same shall 
be determined by the board. Four members shall constitute a quorum for 
the transaction of business, but a less number may adjourn from time to time. 
[R. C. 1905, § 1044; 1883, Sp., ch. 40, § 4; 1887, ch. 168, § 2; R. C. 1899, § 879.] 

§ 1544. Number of meetings limited. Such board shall not hold more than 
twelve sessions in any year and such sessions shall not exceed twenty-four 
days in the aggregate; but the governor may in his discretion authorize addi- 
tional sessions. [R. C. 1905, § 1045; 1889, ch. 93, § 3; R. C. 1895, § 880.] 

§ 1545. Government of university. Powers of trustees. The board of 
trustees shall adopt rules for the government of the university in all its 
branches; elect a president and the requisite number of professors, instructors, 
officers and employes, fix the salaries and the term of office of each, and 
determine the moral and educational qualifications of applicants for admis- 
sion to the various courses of instruction; but no instruction, either sectarian 
in religion or partisan in politics, shall ever be allowed in any department 
of the university, and no sectarian or partisan test shall ever be allowed or 
exercised in the appointment of trustees, or in the election of professors, 
teachers or other officers of the university, or in the admission of students 
thereto or for any purpose whatever. Such board shall have power to remove 
the president or any professor, instructor or officer of the university, when 
in its Judgment the interests of the university require it. The board may 
prescribe rules and regulations for the management of the library, cabinets, 
museum, laboratories and all other property of the university and of its 
several departments and for the care and preservation thereof, with suitable 
penalties and forfeitures by way of damages for their violation, which may 
be sued for and collected in the name of the board before any court having 
jurisdiction. [R. C. 1905, § 1046; 1883, Sp., ch. 40, § 5; R. C. 1899, § 881.] 

§ 1546. Board may expend income. The board is authorized to expend 
such portion of the income of the university fund as it may deem expedient 
for the erection of suitable buildings and the purchase of apparatus, a library, 
cabinets and additions thereto; and, if deemed expedient, it may unite with 
the university as a branch thereof any college in the state, upon application 
of its board of trustees; and such college so received shall become a branch 
of the university and be subject to visitation by the trustees. [R. C. 1905, 
§ 1047; 1883, Sp., ch. 40, § 6; R. C. 1899, § 882.] 

§ 1547. Board to make report, when. At the close of each fiscal year 
the trustees through their president shall make a report in detail to the gov- 
ernor, exhibiting the progress, condition and wants of each of the colleges 
embraced in the university, the course of study in each, the number of pro- 
fessors and students, the amount of receipts and disbursements, together with 
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the nature, cost and results of all important investigations and experiments and 
such other information as they may deem important, one copy of which shall 
be transmitted free by the governor to each college endowed under the pro- 
visions of the act of congress entitled ‘‘An act donating land to the several 
states and territories which provide colleges for the benefit of agriculture and 
mechanic arts,’’ approved July 2, 1862, and also one copy to the secretary of 
the interior. [R. C. 1905, § 1048; 1883, Sp., ch. 40, § 7; R. C. 1899, § 883.] 
As to the time for making reports to the governor, and as to the contente thereof, see 
sections 95, 97, 98, 633. 

§ 1548. Powers of the president and faculty. The president of the uni- 
versity shall be president of the several faculties and the executive head of 
the instructional force in all its departments; as such he shall have authority, 
subject to the power of the board of trustees, to give general directions respect- 
ing the instruction and scientific investigation of the several colleges, and 
so long as the interests of the institution require it he shall be charged with 
the duties of one of the professorships. The immediate government of the 
several colleges shall be intrusted to their respective faculties, but the trustees 
shall have the power to regulate the course of instruction and prescribe the 
books or works to be used in the several courses, and also to confer such 
degrees and grant such diplomas as are usual in universities, or as they shall 
deem appropriate, and to confer upon the faculty, by by-laws, the power to 
suspend or expel students for misconduct or other causes prescribed in such 
by-laws. [R. C. 1905, § 1049; 1883, Sp., ch. 40, § 8; R. C. 1899, § 884.] 

§ 1549. Object and departments of the university. The object of the uni- 
versity shall be to provide the means of acquiring a thorough knowledge of 
the various branches of learning connected with scientific, industrial and pro- 
fessional pursuits, in the instruction and training of persons in the theory 
and art of teaching, and also instruction in the fundamental laws of this state 
and of the United States in regard to the rights and duties of citizens, and to 
this end it shall consist of the following branches or departments: 

1. The college or department of arts. 

2. The college or department of letters. 

3. The teachers’ college. 

4. The school of mines, the object of which shall be to furnish facilities for 
the education of such persons as may desire to receive instructions in chemistry, 
metallurgy, mineralogy, geology, mining, milling and engineering. 

5. The military department or school, the object of which shall be to in- 
struct and train students in the manual of arms and such military maneuvers 
and tactics as are taught in military colleges. 

6. Such professional or other colleges or departments as now are or may 
from time to time be added thereto, or connected therewith, and the board of 
trustees is hereby authorized to establish such professional and other colleges 
or departments as in its judgment may be deemed necessary and proper, 
but no money shall be expended by the board in establishing and organizing 
any of the additional colleges or departments provided for in this section, 
until an appropriation therefor shall have first been made. ([1907, ch. 100; 
R. C. 1905, § 1050; 1883, Sp., ch. 40, § 9; 1887, ch. 168, § 3; 1890, ch. 180, § 1; 
R. C. 1899, § 885.] 

§ 1550, Courses of instruction. The college or department of arts shall 
embrace courses of instruction in mathematical, physical and natural sciences, 
with their application to industrial arts such as agriculture, mechanics, engi- 
neering, mining and metallurgy, manufactures, architecture and commerce; 
and such branches included in the college of letters as shall be necessary 
properly to fit the pupils in the scientific and practical courses for their chosen 
pursuits and in military tactics. In the teachers’ college the proper instruc- 
tion and learning in the theory and art of teaching and all the various branches 
and subjects needful to qualify for teaching in the common and high schools; 
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provided, that all instruction in the teachers’ college shall be above the grade 
of secondary schools, and as soon as the income of the university will allow, 
in such order as the wants of the public shall seem to require, the courses of 
science and their application to the practical arts shall be expanded into 
distinct colleges of the university, each with its own faculty and appropriate 
title. The college of letters shall be co-existent with the college of arts and 
shall embrace a liberal course of instruction in languages, literature and 
philosophy, together with such courses or parts of courses in the college of 
arts as the trustees shall prescribe. [1907, ch. 100; R. C. 1905, § 1051; 1883, 
Sp., ch. 40, § 10; RB. C. 1899, § 886.] 

§ 1551. Scandinavian language taught. It shall be the duty of the trustees 
to cause to be taught at said institution the Scandinavian language, and for 
that purpose shall employ as one of the teachers of such institution a pro- 
aon in that language. [R. C. 1905, § 1052; 1891, ch. 60, § 1; R. C. 

§ 1552. Pupils, who may become. The university shall be open to students 
of both sexes under such regulations and restrictions as the board of trustees 
may deem proper, and all able bodied male students of the university may 
receive instruction and discipline in military tactics, the requisite arms for. 
which shall be furnished by the state. [R. C. 1905, § 1053; 1883, Sp., ch. 40, 
§ 11; R. C. 1899, § 888.] 

§ 1553. Graduates entitled to certificates to teach. After any person has 
graduated at the university, and after such graduation has successfully taught 
a public school in this state for sixteen months, the superintendent of public 
instruction shall have authority and it shall be his duty to countersign the 
diploma of such teacher if upon examination he is satisfied that such person 
has a good moral character and is possessed of sufficient learning and ability 
to teach. Any person holding a diploma granted by the board of trustees of 
such university, certifying that the person holding the same has graduated 
from such university, shall, after his diploma has been countersigned by the 
superintendent of public instruction as aforesaid, be deemed qualified to 
teach any of the public schools in the state, and such diploma shall be a 
certificate of such qualification until annulled by the superintendent of public 
instruction. [R. C. 1905, § 1054; 1883, Sp., ch. 40, § 11; R. C. 1895, § 889.] 

Mandamus to compel issuance of diploma. 3 L.R.A.(NS.) 1115. 

§ 1554. Tuition fees. No student who shall have been a resident of the 
state for one year next preceding his admission shall be required to pay any 
fees for tuition in the university, except in the law department and for extra 
studies. The trustees may prescribe rates of tuition for any pupil in the 
law department, or who is not a resident as aforesaid, and for teaching extra 
studies. [R. C. 1905, § 1055; 1883, Sp., ch. 40, § 12; R. C. 1899, § 890. 

§ 1555. Compensation of trustees. The trustees shall be entitled to receive 
the sum of three dollars per day for each day employed in attendance upon 
sessions of the board and all traveling expenses necessarily incurred thereby. 
Upon the presentation of the proper vouchers containing an itemized state- 
ment of the number of days’ attendance and money actually expended as 
above specified, duly verified by the oath of the trustee and certified by the 
president and secretary of the board, the state auditor shall audit such claim 
and draw his warrant upon the state treasurer for the amount allowed. 
[R. C. 1905, § 1056; 1889, ch. 98, § 4; R. C. 1895, § 891.] 

See for appropriation and regulation for payment of the same, section 653g. 

§ 1556. Trustees to make rules and by-laws. The board of trustees shall 
make rules, regulations and by-laws for the government and management 
of the university and of each department thereof. It shall also prescribe 
rules, regulations and by-laws for the admission of students; but each appli- 
cant for admission must undergo an examination to be prescribed by the 
board, and shall be rejected if it shall appear that he is not of good moral 
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character. The board shall also require each applicant for admission in the 
normal department, other than such as shall, prior to admission, sign and 
file with such board a declaration of intention to follow the business of 
teaching in the common schools of this state for at least one year, to pay 
such fees for tuition as the board may deem proper and reasonable. [R. C. 
1905, § 1057; 1883, Sp., ch. 40, § 17; R. C. 1899, § 892.] 

§ 1557. Salaries. The board of trustees shall from time to time fix the © 
salary of the president, professors and teachers of such university, and shall 
certify the same to the state auditor. Such board shall also from time to 
time certify to the state auditor the amount due such persons for salary, 
and the state auditor shall draw his warrants upon the state treasurer for 
the amounts so certified. [R. C. 1905, § 1058; 1883, Sp., ch. 42, § 2; R. C. 
1899, § 893.] 

§ 1558. Secretary of state to furnish laws. The secretary of state shall 
deliver to the university fifty copies of each volume of the general and 
special laws of the state, and the reports of the decisions of the supreme 
court, hereafter published, for use in the way of exchanges and otherwise 
in the establishment and maintenance of a law library for the law department 
of such university. [R. C. 1905, § 1059; 1890, ch. 179, § 1; R. C. 1899, § 894.] 

§ 1559. Supreme court reports, how obtained. He shall procure for the 
purpose aforesaid from the publishers of the supreme court reports fifty 
copies of each volume thereof hereafter published, in addition to the number 
authorized for other purposes, to be paid for at the same price and in the same 
manner as such reports are delivered to the secretary for other purposes. 
[R. C. 1905, § 1060; 1890, ch. 179, § 2; R. C. 1899, § 895.] 

§ 1560. Loan of muskets authorized. The adjutant-general or whoever may 
be in charge of state arms shall, under the direction of the governor, loan to 
the board of trustees of such university one hundred muskets and accoutre- 
ments or as many as can be spared, not exceeding that number, the same 
to be used for drill purposes, by the students of such university. [R. C. 1905, 
§ 1061; 1890, ch. 181, § 1; R. C. 1899, § 896.] 

§ 1561. Muskets, when returned. In case such arms and accoutrements are 
needed by the state at any time, the governor or adjutant-general under his 
instructions may call in the same and the trustees of such university shall 
immediately turn the same over to such officer in good condition. [R. C. 1905, 
§ 1062; 1890, ch. 181, § 2; R. C. 1899, § 897.] 

§ 1562. Geological survey. Duty of trustees. It shall be the duty of the 
board of trustees of the university to cause to be begun as soon as may be 
practicable, and to carry on a thorough geological and natural history survey 
of the state. [R. C. 1905, § 1063; 1895, ch. 66, § 1; R. C. 1899, § 898.] 

§ 1563. Extent of the survey. The geological survey shall be carried on 
with a view to a complete account of the mineral kingdom, as represented 
in the state, including the number, order, dip and magnitude of the several 
geological strata, their richness in ores, coals, clays, peats, salines and mineral 
waters, marls, cements, building stones and other useful materials, the value 
of said substances for economical purposes, and their accessibility; also an 
accurate chemical analysis of the various rocks, soils, ores, clays, peats, marls 
and other mineral substances of which a complete and exact record shall be 
made. [R. C. 1905, § 1064; 1895, ch. 66, § 2; R. C. 1899, § 899.] 

§ 1564. Meteorological statistics tabulated. The board of trustees shall also 
cause to be collected and tabulated such meteorological statistics as may be 
needed to account for the varieties of climate in the various parts of the 
state; also to cause to be ascertained by barometrical observations or other 
appropriate means, the relative elevations and depressions of the different 
parts. of the state; and also on or before the completion of such surveys to 
cause to be compiled from such actual surveys and measurements as may be 
necessary an accurate map of the state; which map when approved by the 
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governor shall be the official map of the state. [R. C. 1905, § 1065; 1895, 
ch. 66, § 3; R. C. 1899, § 900.] : 

§ 1565. Specimens collected. It shall be the duty of said board to cause 
proper specimens, skillfully prepared, secured and labeled, of all rocks, soils, 
ores, coals, fossils, cements, building stones, plants, woods, skins and skeletons 
of animals, birds, insects and fishes, and other mineral, vegetable and animal 
substances and organisms discovered or examined in the course of said sur- 
veys, to be preserved for public inspection free of cost, in the university of 
North Dakota, in rooms convenient of access and properly warmed, lighted, 
ventilated and furnished, and in charge of a proper scientific curator; and 
they shall also, whenever the same may be practicable, cause duplicates in 
reasonable numbers and quantities of the above named specimens, to be 
collected and preserved for the purpose of exchange with other state universi- 
ties and scientific institutions, of which latter the Smithsonian institution at 
Washington shall have the preference. [R. C. 1905, § 1066; 1895, ch. 66, § 4; 
R. C. 1899, § 901.] 

§ 1566. Map of the state. The board shall cause a geological map of the 
state to be made as soon as may be practicable, upon which by colors and 
other appropriate means and devices the various geological formations shall 
be represented. [R. C. 1905, § 1067; 1895, ch. 66, § 5; R. C. 1899, § 902.] 

§ 1567. Annual report of trustees. It shall be the duty of the board, 
through its president, to make on or before the second Tuesday in December 
of each year, a report showing the progress of said surveys, accompanied 
by such maps, drawings and specifications as may be necessary and proper 
to exemplify the same to the governor, who shall lay the same before the 
legislative assembly, and the board upon the completion of any separate 
portion of any of the said surveys shall cause to be prepared a memoir or 
final report which shall embody in a convenient manner all useful and impor- 
tant information accumulated in the course of the investigation of the particu- 
lar department or portion; which report or memoir shall likewise be com- 
municated through the governor to the legislative assembly. [R. C. 1905, 
§ 1068; 1895, ch. 66, § 6; R. C. 1899, § 903.] 

§ 1568. Establishment of biological station. There is hereby created and 
established a biological station to be located on or near the shore of Devils 
Lake, in Ramsey county, North Dakota, and to be under the control and 
regulation of the board of trustees of the state university, and the biological 
staff at the state university shall have direction of the work of said station. 
[1909, ch. 47, § 1.] 

§ 1569. Duties of director. Site. It shall be the duty of the staff of said 
station, as directors thereof, to study the animals and plants in Devils Lake 
and in any other portions of North Dakota with reference to the problem of 
restocking and cultivating fish in Devils Lake and in any other waters of the 
state, especially those of an alkaline character; to study and make collection 
of any animals and plants in North Dakota that have commercial or scientific 
value, and to cause to be issued from time to time, bulletins and reports, which 
shall be printed at state expense, setting forth results of the studies at the 
station or of those carried on in work associated with the station, the substance 
of which bulletins and reports, embodying all useful and important informa- 
tion resulting from the work carried on at the station or in the work asso- 
ciated with the station each year, shall be incorporated by said directors in 
an annual report to the governor who shall lay the same before the legislative 
assembly; provided, that this biological station shall not be established nor 
its work undertaken unless a suitable tract of land therefor be donated free 
of charge by warranty deed. [1909, ch. 47, § 2.] 

§ 1570. Appropriation for building. For the purpose of erecting a suitable 
building for a biological station, at Devils Lake, North Dakota, there is hereby 
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appropriated for the said station the sum of five thousand dollars out of 
monies in the state treasury not otherwise appropriated. [1909, ch. 48, § 1.] 

§ 1571. Appropriation for maintenance. For the purpose of providing 
proper equipment and for the maintenance of said biological station and its 
associated work there is hereby appropriated the sum of three thousand dollars 
annually out of monies in the state treasury not otherwise appropriated. 
[1909, ch. 48, § 2.] 

§ 1572. State geologist. The professor of geology in the university shall 
ae i state geologist. [R. C. 1905, § 1069; 1895, ch. 66, § 7; R. C. 1899, 

§ 1573. Tests, what of. Bulletins published. In order to aid in the develop- 
ment of our mineral resources and manufacturing industries and to keep good 
faith with the United States government in accepting the land grant and to 
further the purpose of the grant, the board of trustees of the state university 
and school of mines are directed to provide suitable means for experimentation 
and practical testing of the mineral and other allied resources in order to 
demonstrate their fitness for mining and manufacturing industries. It shall 
be the duty of the dean of the school of mines to make or to cause to 
be made by suitable persons, as rapidly as may be, exhaustive and prac- 
tical tests of all mineral and allied resources to show the exact value and 
uses of all these materials, as well as the best and most economical methods 
of extracting and manufacturing. The products thus derived shall be properly 
labeled and kept for public inspection in the museum of said school of mines, 
excepting at such times as these products may be needed as displays for the 
purpose of securing the development of industries. Investigations and prac- 
tical tests shall be made to obtain a cheap and efficient method of lignite coal 
briquetting and to show by actual tests the best methods of burning lignite; 
to determine the possibility of utilizing lignite as a gas producing material 
and also for power and lighting; to determine the value of sandstones and 
other stones for building material; to test clays for tableware, earthenware, 
stoneware, sewer pipe, etc.; to take up other resources for practical testing as 
opportunity is afforded. In order that the greatest possible good may come 
from the practical testing and other provisions of this law, and in order to 
promote the development of the mining and allied manufacturing industries, 
bulletins shall be published from time to time by the school of mines 
announcing the progress and results of all tests and investigations and giving 
as much aid as possible relative to the best methods of mining, handling, 
treating and manufacturing the various mineral products of the state. A 


biennial report shall be issued. [1907, ch. 236.] 
See also sections 1645-1649. As to biennial reports, see section 633. 


§ 1574. Appropriation. There is hereby appropriated out of any funds 
in the state treasury, not otherwise appropriated, the sum of one thousand 
dollars annually, to meet the necessary expenses connected with the geo- 
logical survey of the state, as provided for in sections 1562 and 1563. [R. C. 


1905, § 1070; 1899, ch. 94; R. C. 1899, § 904a; 1903, ch. 14.] 
A further appropriation was vetoed. Laws 1913, ch. 303, p. 465. 


§ 1575. Annual appropriation for maintenance. For the year one thou- 
sand eight hundred and ninety-nine and for each year thereafter, there is 
hereby appropriated out of any moneys in the state treasury, not otherwise 
appropriated, the sum of two-fifths of a mill upon the dollar of the assessed 
valuation of the property assessment of the state of North Dakota, as fixed by 
the state board of equalization for the preceding year, the same to be paid 
monthly to the board of trustees of the university of North Dakota upon the 
voucher of said board, signed by its president. [R. C. 1905, § 1071; 1899, 
ch. 94; R. C. 1899, § 904b.] 

§ 1576. Appropriation for Cochrane library. For the purchase of the law 
library of the late John M. Cochrane. of Grand Forks, North Dakota, for 
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the use and benefit of the college of law of the university of North Dakota, 
there is hereby appropriated out of any money in the state treasury, not 
otherwise appropriated, the sum of ten thousand dollars. [R. C. 1905, § 1072; 
1905, ch. 19, § 1.] 

§ 1577. Duty of dean of college of law. The dean of the college of law 
of the university of North Dakota is hereby authorized to inventory and 
receive the said law library, properly classify the same, have the same suitably 
labeled and branded as being the property of the state of North Dakota, 
provide suitable shelving for the said books, insure the same in the name 
of the state of North Dakota, and in any proper manner direct the manage- 
ment of the said law library. The said law library shall be a reference library 
only and be for the use of students attending the college of law of the 
university of North Dakota and others who may desire to consult the same 
during proper hours to be prescribed by the dean of said college of law. 
The dean of said college is authorized and required to make suitable rules 
for the use of said law library, one of which rules shall be to the effect that 
no books shall be removed for use from the library room in which said books 
are contained. If at any time the college of law of the said university of 
North Dakota shall be discontinued the said books, and all of them, shall 
be immediately transferred to the capitol at the seat of government and be 

merged with and become a part of the state law library. The dean of said 
' @ollege of law, immediately on the receipt of said law library, shall make 
out duplicate invoices and inventories of said law library and transmit one 
to the secretary of state, to be by him preserved. On the first day of July 
thereafter in each year the said dean shall transmit a new invoice and new 
inventory showing all books on hand, including the additions to said law 
library, if any, which additions shall, from time to time, as fast as received, 
be branded and marked as provided for the original purchase herein. Any 
law books now the property of the said university, or which shall be hereafter 
received, shall be likewise branded and a full inventory returned to the 
secretary of state, it being the intention of this section that on the receipt 
of the said Cochrane library all books on the subject of the law, owned by 
the university of North Dakota and used in its college of law, shall be 
merged with the said Cochrane library so as to form one full and complete 
law library. The dean of said college of law is authorized to exchange, before 
branding, any duplicate books he may have, for other works of a legal nature 
suitable for use in said college of law. [R. C. 1905, § 1073; 1905, ch. 19, § 2.] 


ARTICLE 2.— NoRMAL SCHOOLS. 


§ 1578. Schools designated. The normal schools established and located 
at Valley City in the county of Barnes and Mayville in the county of Traill, 
the normal school authorized and located at Minot in the county of Ward, 
and any other normal schools as they may hereafter be established and 
located, shall be the normal schools of the state. [1911, ch. 61, § 1; R. C. 
1905, § 1074; 1891, ch. 89, § 1; R. C. 1895, § 905.] 

§ 1579. Purpose of schools. The purpose of the state normal school shall 
be to prepare teachers in the science of education and the art of teaching 
for the public schools of the state. Said schools shall in all things be free 
from political and sectarian control. [1911, ch. 61, § 2; 1907, ch. 100; R. C. 
1905, § 1082; 1891, ch. 89, § 18; R. C. 1899, § 913.] 

§ 1580. Interest and income. All proceeds accumulating in the interest and 
income fund arising from the sale or rental of the lands granted or hereafter 
to be granted by the state for any of the several normal schools are hereby 
pledged for the establishment and maintenance of such schools. [1911, ch. 61, 
§ 3; RK. C. 1905, § 1075; 1891, ch. 89, § 2; R. C. 1899, § 906.] 
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§ 1581. Separate funds. All moneys arising from interest and income, 
appropriation and taxation, or in any other manner, and belonging to any 
of the several schools, shall be deposited with the state treasurer and kept 
by him in separate funds to be known by the names of the different schools 
to which they belong and to be used exclusively for the benefit of such 
schools. (1911, ch. 61, § 4; R. C. 1905, § 1081; 1891, ch. 89, § 11; R. C. 
1899, § 912.] 

§ 1582. Government and control. The government and control of the 
state normal schools shall be vested in a board of trustees to be known 
as the state board of normal school trustees. [1911, ch. 61, § 5; R. C. 1905, 
§ 1076; 1891, ch. 89, § 3; R. C. 1899, § 907.] 

§ 1583. Constitution of board. The normal board of control shall con- 
sist of one member for each school, who shall reside within the vicinity 
of such school, of three members from the state at large, and of the super- 
intendent of public instruction, ex-officio, provided, that no two members 
shall be from the same county. [1913, ch. 54, § 1; 1911, ch. 61, § 6; R. C. 
1905, § 1077; 1891, ch. 89, § 4; R. C. 1899, § 908.] 

§ 1584. Appointment and term. The governor shall by and with the advice 
and consent of the senate appoint during the twelfth legislative assembly 
the members for the three schools now in existence or authorized and the 
three members at large, all of whom, as well as the superintendent of public 
instruction, shall hold office on the board of trustees from the first Tuesday 
in April of the year nineteen hundred and eleven; provided that two of 
the members for the three schools now in existence or authorized and one 
of the members at large shall be appointed for a term of two years, thai 
one of the members for the three schools now in existence or authorized 
and two of the members at large shall be appointed for a term of four 
years, that as additional schools may be established their first resident mem- 
bers shall be appointed for terms of either two or four years as may be 
necessary to keep the board as evenly divided as possible at the regular 
times of appointment between new and holdover members, and that all 
other appointments, except those to fill out unexpired terms which the 
governor shall also make, shall be for the regular term of four years. (1911, 
ch. 61, § 7; R. C. 1905, § 1078; 1891, ch. 89, § 6; R. C. 1899, § 909.] 

§ 1585. Commission, quorum, president and secretary. The governor shall 
cause to be issued to each of the appointive members of the board, a com- 
mission under the great seal of the state. A majority of the entire mem- 
bership of the board shall constitute a quorum for the transaction of business. 
The board shall elect a president from among the members at large. It 
shall also elect a secretary, who may or may not be a member of the board, 
and who shall receive such compensation as the board may determine, not 
to exceed two thousand dollars per annum. ([1913, ch. 54, § 2; 1911, ch. 61, 
§ 8; R. C. 1905, § 1078; 1891, ch. 89, § 6; R. C. 1899, § 909.] 

§ 1586. Meetings and compensation. The board shall hold an annual 
meeting in June and shall hold other regular meetings monthly, excepting 
in the discretion of the board for July, August and September, and all 
such meetings, including the annual meeting, shall be held at one of the 
normal schools or at the capitol of the state. The board may hold at its 
discretion special meetings, of which due notice stating the special purpose 
shall be given, and which may be held at any place within the state, but 
it shall not meet to exceed fifteen times a year. The members, except the 
superintendent of public instruction who shall receive only his actual and 
necessary expenses, shall receive three dollars for each day employed and 
the actual and necessary expenses incurred in attending the meetings of 
the board and in the performance of all duties connected therewith, which 
per diem and expenses shall be paid out of the state treasury upon the 
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voucher of the board as provided by law. [1911, ch. 61, § 9; R. C. 1905, 
§ 1080; 1891, ch. 89, § 9; R. C. 1899, § 911; 1901, ch. 35.] 

§ 1587. Moneys, grounds, buildings and expenses. The board shall direct 
the disposition of all moneys arising from interest and income, appropria- 
tion and taxation, or in any other manner, and belonging to the different 
schools. It shall have supervision and control of the grounds, buildings and 
equipment of the different schools, including all care and construction, and 
all expenses incurred therewith and under the direction of the board shall 
be audited and allowed by the board. [1911, ch. 61, § 10; R. C. 1905, § 1083; 
1891, ch. 89, § 14; R. C. 1899, § 914.] 

§ 1588. Faculties and employes. The board shall elect the members of 
the faculties and engage the employes of the different schools, fix their 
salaries, prescribe their duties and for sufficient cause remove any of them 
at any time. [1911, ch. 61, § 11; 1907, ch. 240, § 3; R. C..1905, § 1084; 1891, 
ch. 89, § 15; R. C. 1899, § 915.] 

§ 1589. Rules, inspection and courses of study. The board shall make 
the necessary rules and regulations for its government and control of the 
normal schools and it shall, as a whole, or by committee, visit and inspect 
each school at least twice a year. It shall determine the yearly calendar 
and courses of study for the different schools, which courses of study shall 
be uniform for each of the several schools and embrace the academic and 
professional branches usually taught in state normal schools; provided that 
none of such courses of study shall extend more than two years beyond 
the course of study prescribed in a high school of the first class. [1911, 
eh. 61, § 12; 1907, ch. 240, § 4; R. C. 1905, § 1085; 1891, ch. 89, § 16; R. C. 
1899, § 916.] 

§ 1590. Faculties and rules. The faculty of each school shall consist of 
the president and the teachers. It shall make all needful rules and regu- 
lations for the immediate educational administration of the school, especially 
as relating to program, classification, attendance, discipline, instruction, 
morals, decorum, health, records and other things pertaining to the welfare 
of the students. [1911, ch. 61, § 18; 1907, ch. 240, § 5; R. C. 1905, § 1086; 
1891, ch. 89, § 17; R. C. 1899, § 917.] 

§ 1591. President, duties, expenses. The president of each school shall be 
the chief executive of the school and shall see that all rules and regula- 
tions made by the board and the faculty are enforced. All teachers and 
employes of the school shall be under his supervision. He shall at such 
times as the board may designate recommend, after careful investigation 
as to their qualifications, suitable persons for the various positions in the 
school. He may be the accounting officer and the purchasing agent for the 
school under such regulations as the board may make. He shall attend the 
meetings of the board of trustees, and at such meetings he shall have voice 
without vote. For attendance at such meetings he shall receive only actual 
and necessary expense, which shall be paid as herein provided for members 
of the board. [1911, ch. 61, § 14; 1907, ch. 240, § 6; R. C. 1905, § 1087; 
1891, ch. 89, § 18; R. C. 1895, § 918.] 

§ 1592. President and annual report. The president of each school shall 
make to the board at its annual June meeting a complete report showing 
the condition of the school at the time and throughout the previous year, 
and containing recommendations of such things as the welfare of the school 
demands. The report shall contain a complete financial statement and infor- 
mation concerning the various things pertaining to the welfare of students 
and as herein described. [1911, ch. 61, § 15; R. C. 1905, § 1088; 1891, ch. 89, 
§ 19; R. C. 1895, § 919.] 

§ 1593. Board and biennial report. The board shall make to the gov- 
ernor on or before the fifteenth day of October next preceding each biennial 
session of the legislature, a complete report based upon the annual reports 


377 


§§ 1593-1599 POLITICAL CODE. Educational and 


of the presidents of the different schools for the two years previous. [1911, 
ch. 61, § 16; R. C. 1905, § 1089; 1891, ch. 89, § 20; R. C. 1895, § 920.] 
sta time of making reports to the "governor, and the contents thereof, see sections 

§ 1594. Diplomas. The board of trustees and the faculty of each school 
shall issue diplomas of appropriate grade to all persons completing any of 
the courses of study in the school, known to possess good moral character, 
and having met all other requirements made by the board and the faculty, 
which diplomas shall set forth the above mentioned facts and be designated 
state normal school diplomas. [1911, ch. 61, § 17; 1907, ch. 240, § 7; R. C. 
1905, § 1090.] 

Mandamus to compel issuance of diploma. 3 L.R.A.(N.S.) 1115. 

§ 1595. Diplomas as licenses. All diplomas issued as herein described shall 
have value as teachers’ licenses according to the provisions of the certifica- 
tion laws of the state. [1911], ch. 61, § 18; R. C. 1905, § 1091; 1891, ch. 89, 
§ 22; R. C. 1899, § 922.] 


ARTICLE 3.— NortTH Dakota ACADEMY OF SCIENCE. 


§ 1596. Object of academy of science. The North Dakota academy of 
science heretofore established at Wahpeton is hereby continued as such. The 
object of such academy shall be to furnish instruction in the pure and 
applied sciences, mathematics, languages, political science, and history as 
is usually given in schools of technology below the junior year, the chief 
object being the training of skilled workmen in the most practical phases 
of applied science. A general science course may also be offered, consisting 
of three years’ work above the high school course. Upon completion of 
either of the above courses the board of trustees may grant appropriate 
certificates of the work accomplished. [1907, ch. 100; R. C. 1905, § 1092; 
1890, ch. 158, § 1; R. C. 1905, § 923; 1903, ch. 50.] 

§ 1597. How governed. Such school shall be under the direction and 
management of a board of trustees and shall be erected, governed and main- 
tained as hereinafter provided. [R. C. 1905, § 1093; 1890, ch. 158, § 2; R. C. 
1899, § 924; 1903, ch. 50.] 

§ 1598. Board, how constituted. Such board of trustees shall consist 
of five members, who shall be appointed by the governor, by and with the 
consent of the senate, and shall hold their office for a term of four years; 
provided, that immediately upon the taking effect of this article the governor 
shall appoint three members of this board who shall hold office for four 
years and two members who shall hold office for two years, each member 
of said board to hold office until his successor is appointed and qualified ; 
and the governor may fill vacancies by appointment as in other cases. The 
members of such board shall meet at Wahpeton annually on the first Tuesday 
in April and shall from among their number elect a president and secretary, 
and said board may provide for such other meetings at such times and places 
as may be deemed expedient; provided, that the governor may designate 
the time for holding the first meeting of said board. [R. C. 1905, § 1094; : 
1890, ch. 158, § 3; R. C. 1895, § 925; 1903, ch. 50.] 

§ 1599. Powers of board. Such board shall have power to buy or procure 
the necessary ground and to erect and equip the necessary buildings for said 
school, to appoint a principal and assistants to take charge of such school 
and such other teachers and officers as may be required, and fix the salaries 
of each and prescribe their several duties. It shall also have power to 
remove, either principal, assistant or teacher and appoint others in their 
stead. The board shall prescribe the various books to be used in such school 
and shall make all the regulations and by-laws necessary for good govern- 
ment and maintenance of the same and shall have power to procure all 
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necessary apparatus, instruments and appurtenances for instruction in said 
school. [R. C. 1905, § 1095; 1890, ch. 158, § 4; R. C. 1899, § 926; 1903, ch. 50.] 

§ 1600. Rules and regulations. The board shall prescribe such rules and 
regulations for the admission of pupils to said school as it shall deem 
necessary and proper and may in its discretion require applicants for admis- 
sion into such school to pay such fees or tuition as the board may deem 
ae he [R. C. 1905, § 1096; 1890, ch. 158, § 5; RB. C. 1899, § 927; 1903, 
ch. 50. 

§ 1601. Compensation. All necessary expenses incurred by members of 
the board of trustees and the sum of three dollars per diem for the time 
actually and necessarily employed in the discharge of the duties of their 
office shall be paid on the proper voucher out of the general funds of the 
state. The principal, assistants, teachers and other officers and employes 
in such school shall be paid out of the fund of the North Dakota academy 
e ue [R. C. 1905, § 1097; 1890, ch. 158, § 12; R. C. 1899, § 929; 1903, 
ch. 50.} 

§ 1602. Duties of state treasurer. The state treasurer shall be the cus- 
todian of all funds belonging to such school, from whatever source received, 
and the same shall be deposited with him and by him kept in a separate fund 
which shall be known as the North Dakota academy of science fund, and shall 
be used exclusively for the benefit of such academy; provided, however, that 
any sum or sums received by such board of trustees for tuition or fees for 
scholarships in such school, may be kept and disbursed by the secretary of 
such board upon the order of the president thereof for current expenses 
of such school. [R. C. 1905, § 1098; 1890, ch. 158, § 15; R. C. 1899, § 932; 
1903, ch. 50.] 

§ 1603. Majority shall constitute quorum. A majority of the members of 
the board of trustees shall constitute a quorum, but a less number may 
adjourn from time to time. All proceedings of the board shall be recorded 
in a book to be kept for that purpose, which shall be open to inspection to 
any person on request; and the secretary shall keep a strict account of all 
moneys received by him in such manner as may be prescribed by the board, 
and such accounts shall at all times be open to inspection by said board or 
any member thereof. [R. C. 1905, § 1099; 1890, ch. 158, § 16; R. C. 1899, 
§ 933; 1903, ch. 50.] 


ARTICLE 4.—AGRICULTURAL COLLEGE. 


§ 1604. Location of. The agricultural college shall continue as now estab- 
lished and located at Fargo in the county of Cass. [R. C. 1905, § 1100; 1890, 
ch. 160, § 1; R. C. 1899, § 934.] 

§ 1605. Management of. The government and management of such col- 
lege is vested in a board of trustees to be known as the board of trustees of 
Pas adaiai college. [R. C. 1905, § 1101; 1890, ch. 160, § 2; R. C. 1895, 

§ 1606. Board of trustees, how appointed. Vacancies. The board of 
trustees shall consist of seven members, to be appointed as follows: During 
each biennial session of the legislative assembly there shall be nominated 
by the governor and, by and with the advice and consent of the senate, 
appointed for the term of four years, trustees to fill vacancies occurring by 
the expiration of the term of office of those previously appointed. The 
governor shall have power to fill all vacancies in such board which occur 
when the legislative assembly is not in session, and the members of such 
board shall hold their office until their successors are appointed and qualified 
as provided in this article. Persons appointed to fill vacancies shall hold 
office only until the first Tuesday in April succeeding the next session of 
the legislative assembly. [R. C. 1905, § 1102; 1890, ch. 160, § 3; 1891, ch. 5, 


§ 1; R. C. 1895, § 936.] 
379 


§§ 1607-1611 POLITICAL CODE. Educational and 


§ 1607. Commission. Oath. Organization. The governor shall cause to 
be issued to each trustee so appointed a commission under the great seal of 
the state. At the first meeting of such board the members thereof shall take 
and subscribe the oath of office required of other civil officers and shall then 
proceed to elect a president, secretary and treasurer, but the treasurer shall 
not be a member of the board. A majority of the members of the board 
shall constitute a quorum for the transaction of business. The board shall 
require a bond of its treasurer in such an amount and with such sureties as 
it may deem proper. [R. C. 1905, § 1103; 1890, ch. 160, § 4: R. C. 1899, § 937.] 

§ 1608. Meetings, where held. Compensation of trustees. The board shall 
hold its meetings at the city of Fargo at such time as it may designate, but 
there shall not be to exceed six regular meetings each year; provided, that 
the president of the board shall have power to call special meetings whenever 
in his judgment it becomes necessary. The members of the board shall 
receive as compensation for their services the sum of three dollars per day 
for each day employed and five cents per mile for each mile actually and 
necessarily traveled in attending the meetings of the board. which sum shall 
be paid out of the state treasury upon vouchers of the board duly certified 
by the president and secretary thereof. [R. C. 1905, § 1104; 1890, ch. 160, 
§ 5; 1891, ch. 5, § 2; R. C. 1899, § 938.] 


See appropriation for this section with regulation for payment of the same, section 
53g. 


§ 1609. Duties of board. Such board shall direct the disposition of all 
moneys appropriated by the legislative assembly or by the congress of the 
United States, or that may be derived from the sale of lands donated by 
congress to the state for such college, or that may be donated to or come 
from any source to the state for said college, or experiment station for North 
Dakota, subject to all restrictions imposed upon such funds either by the 
constitution or laws of the state or by the terms of such grants from congress, 
and shall have supervision and charge of the construction of all buildings 
authorized by law for such college and station. The board shall have power 
to employ a president and necessary teachers, instructors and assistants to 
conduct such school and carry on the experiment station connected therewith 
and to appoint one of its members superintendent of construction of all build- 
ings, who shall receive three dollars per day for each day actually and 
necessarily engaged in the discharge of his duties, not to exceed fifty days 
in any one year, which sum shall be paid out of the state treasury upon the 
vouchers of said board. [R. C. 1905, § 1105; 1890, ch. 160, § 6; R. C. 1899, 
§ 939.] 

§ 1610. Course of instruction. The object of such college shall be to 
afford practical instruction in agriculture and the natural sciences connected 
therewith, and in the sciences which bear directly upon all industrial arts 
and pursuits. The course of instruction shall embrace the English language 
and literature, military tactics, civil engineering, agricultural chemistry, 
animal and vegetable anatomy and physiology, the veterinary art, ento- 
mology, geology and such other natural sciences as may be prescribed, politi- 
eal, rural and household economy, horticulture, moral philosophy, history, 
bookkeeping and especially the application of science and the mechanic arts 
to practical agriculture. A full course of study in the institution shall 
embrace not less than four years, and the college year shall consist of not 
less than nine calendar months, which may be divided into terms by the 
board of trustees as in its judgment will best secure the objects for which 
the college was founded. [R. C. 1905, § 1106; 1890, ch. 160, § 8; R. C. 1899, 

940. 

§ 1811. Board of trustees to fix salaries. The board of trustees shall fix 
the salaries of the president, teachers, instructors and other employes and 
prescribe their respective duties. The board shall also fix the rate of wages 
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to be allowed the students for labor on the farm and experiment station or 
in the shops or kitchen of the college. The board may remove the president 
or subordinate officers and supply all vacancies. [R. C. 1905, § 1107; 1890, 
eh. 160, § 9; R. C. 1899, § 941.] 

§ 1612. Faculty to adopt rules and regulations. The faculty shall consist 
of the president, teachers and instructors and shall pass all needful rules 
and regulations for the government and discipline of the college, regulating 
the routine of labor, study, meals and the duties and exercises, and all such 
rules and regulations as are necessary for the preservation of morals, decorum 
and health. [R. C. 1905, § 1108; 1890, ch. 160, § 10; R. C. 1899, § 942.] 

§ 1613. Duties of president. The president shall be the chief executive 
officer of the college and it shall be his duty to see that all rules and regula- 
tions are executed, and the subordinate officers and employes not members of 
the faculty shall be under his direction and supervision. [R. C. 1905, § 1109; 
1890, ch. 160, § 11; R. C. 1899, § 943.] 

§ 1614. Faculty to make annual report to board. The faculty shall make 
an annual report to the board of trustees on or before the first Monday in 
November of each year, showing the condition of the school, experiment 
station and farm and the results of farm experiments and containing sueh 
recommendations as the welfare of the institution demands. [R. C. 1905, 
§ 1110; 1890, ch. 160, § 12; R. C. 1899, § 944.] 


As to contents of report, see also section 633. 


§ 1615. Annual report to governor. The board of trustees shall on or 
before the fifteenth day of November in each year make a report to the 
governor setting forth in detail the operations of the experiment station, 
including a statement of the receipts and expenditures, a copy of which report 
shall be sent by the governor to the commissioner of agriculture and to the 
secretary of the treasury of the United States, and the board shall also make 
a report to the governor on or before the fifteenth day of November next 
. preceding each biennial session of the legislative assembly, containing a 
financial statement showing the condition of all funds appropriated for the 
use of such college and experiment station, also the moneys expended and 
the purposes for which the same were expended, in detail, also the condition 
of the institution and the results of the experiments carried on there. [R. C. 
1905, § 1111; 1890, ch. 160, § 13; R. C. 1899, § 945.] 

See as to time of making report to the governor and as to contents of reports, sections 
95, 97, 98, 633. 

§ 1616. Degrees may be conferred. The board and the faculty shall have 
power to confer degrees upon all persons who shall have completed the 
course of study prescribed by them, and who shall have passed a Satis- 
factory examination in the branches contained in such course, and who possess 
a good moral character. [R. C. 1905, § 1112; 1891, ch. 160, § 14; R. C. 
1899, § 946.] 

§ 1617. Acceptance of land grant. The grants of land accruing to this 
state by virtue of an act of congress donating public lands for the use and 
support of agricultural colleges approved February twenty-second, 1889, is 
hereby accepted with all the conditions and provisions in said act contained, 
and said lands are hereby set apart for the use and support of the colleges 
herein provided for. [R. C. 1905, § 1113; 1890, ch. 160, § 18; R. C. 1899, 

949. 

§ 1618. Bond of treasurer. The treasurer of such college shall give a 
bond in the sum of fifty thousand dollars with at least four sureties to be 
approved by the board of trustees of such college, conditioned for the faithful 
accounting of all moneys received by him as such treasurer. [R. C. 1905, 
§ 1114; 1891, ch. 7, § 5; R. C. 1895, § 950.] 
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ARTICLE 5.— EXPERIMENT STATIONS. 


§ 1619. Experiment station. The agricultural experiment station hereto- 
fore established in connection with the agricultural college is continued and 
the same shall be under the direction of the board of trustees of such college, 
for the purpose of conducting experiments in agriculture according to the pro- 
visions of section 1 of the act of congress approved March second, 1887, 
entitled ‘‘An act to establish agricultural experiment stations in connection 
with the colleges established in the several] states under the provisions of an 
act approved July second, 1862, and of the acts supplementary thereto.’’ 
[R. C. 1905, § 1115; 1890, ch. 160, § 16; R. C. 1895, § 947.] 

§ 1620. Legislative assent to grant by congress. The assent of the legis- 
lative assembly is hereby given in pursuance of the requirements of section 9 
of said act of congress, approved March second, 1887, to the grant of money 
therein made and to the establishing of an experiment station in accordance 
with section 1 of said last mentioned act, and assent is hereby given to 
carry out the provisions of said act. [R. C. 1905, § 1116; 1890, ch. 160, § 17; 
R. C. 1899, § 948.] 

§ 1621. Appropriation. There is hereby appropriated annually out of any 
money in the state treasury, not otherwise appropriated, the sum of five 
thousand dollars for state support and maintenance of the agricultural experi- 
ment station at Fargo, and it shall be the duty of the board of trustees of 
the North Dakota agricultural college to set apart annually this sum for 
the expenses of maintaining the sub-experiment station at Edgeley, for 
erecting suitable buildings thereon, and for making such investigations and 
experiments as may be deemed necessary for the solution of agricultural, 
horticultural and other problems peculiar to districts of the state where the 
soil and climatic conditions differ from those of that portion of the state 
known as the Red River Valley. [R. C. 1905, § 1117; 1903, ch. 10.] 

§ 1622. Annual appropriation for enforcing pure food and drug laws. There 
is hereby appropriated annually out of any money in the state treasury, not 
otherwise appropriated, the sum of ten thousand dollars to the North Dakota 
government agricultural experiment station at Fargo, the same to be used 
for the further and better enforcement of the food law, the drug laws, 
formaldehyde and paris green laws, the paint laws, and such other enacted 
food or drug laws as the said station may be charged with the enforcement 
of by acts of the legislative assembly, and also for the dissemination of 
information through bulletins and reports, which the said station is hereby 
authorized to publish from time to time setting forth the results of such 
analyses and investigations as are of interest to the people of the state and 
which are made under authority of the several acts hereinbefore named. 
The sum herein named shall be paid in equal semi-annual installments to 
the treasurer of the board of trustees of said station, upon the order of the 
state auditor, who is hereby directed to draw his order for the same; pro- 
vided, that of the amount herein appropriated there shall be paid to Prof. 
E. F. Ladd, state pure food commissioner, in addition to any sum or sums 
he may from time to time receive as salary from the agricultural college, so 
long as he shall continue to fill said position, the sum of five hundred dollars 
annually, to be paid him quarterly. [1907, ch. 198.] 

§ 1623. Appropriation for various purposes. There is hereby annually ap- 
propriated out of any money in the state treasury, not otherwise appropri- 
ated, the sum of twelve thousand dollars, to be paid quarterly to the treasurer 
of the North Dakota Agricultural College in April, July, October and Janu- 
ary of each year upon the order of the state auditor, who is hereby directed 
to draw order for the same for the use of the government experiment station 
at Fargo for the purpose of continuing the twelve demonstration farms now 
located at Sanborn, Bismarck, New Salem, Beach, Carrington, Flaxton, Page, 
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Bathgate, Larimore, Lakota, Granville and Ross respectively, and for the 
establishment of not less than six nor more than twelve additional demon- 
stration farms, to be located by the director of the government experiment 
station in counties that are not already provided with a demonstration farm ; 
provided that each demonstration farm hereafter located shall not be more 
than three miles from a railway depot where at least one passenger train 
stops each way each day, and on land that shall have been leased to the 
state of North Dakota for a period of not less than ten years; provided, fur- 
ther, that should any of the twelve demonstration farms heretofore leased 
and operated refuse, after their present lease shall have expired, to enter 
into a ten year lease as provided for in this section, then the said govern- 
ment experiment station, through its director, shall be authorized to effect 
a lease with some other farmer, but within the same county if possible; pro- 
vided, further, that two thousand dollars of the amount hereby annually 
appropriated shall be set aside for the sole purpose of installing and con- 
ducting demonstration farms at or near the village of McLeod, North Dakota, 
for making additional experiments with cereals, root crops and tree culture 
and for making experiments in the manufacture of denatured alcohol from 
by-products of the farm; for publishing the annual report of the demonstra- 
tion farms and of the experiment station, and for printing additional popular, 
press and scientific bulletins; for complying with the provisions of the pure 
paint law, paris green law, and formaldehyde law now on the statute books, 
and for making analyses of fertilizers and stock foods and for other experi- 
mental purposes. (1909, ch. 28; 1907, ch. 123.] 
Further appropriation was vetoed in Laws 1911, ch. 318, p. 568. 
The foregoing section 1623 evidently supersedes Laws 1907, ch. 123. 

§ 1624. Further appropriation for various purposes. There is hereby appro- 
priated annually out of any moneys in the state treasury not otherwise appro- 
priated the sum of twelve thousand ($12,000) dollars to the North Dakota 
government agricultural experiment station at Fargo for the enforcement of 
the feeding stuffs, fertilizers, beverage and sanitary inspection laws, and such 
other enacted inspection laws as the food commissioner of this state may be 
authorized to enforce by the acts of the legislative assembly, and for the 
making of such investigations as are necessary for the gaining of information 
under the provisions of such laws, and also for the dissemination of informa- 
tion through bulletins and reports which said station is hereby authorized 
to publish from time to time, setting forth such information as may be of 
interest to the people of the state and which is gained under the authority 
of the several acts hereinbefore named, or which experiments are instituted 
for the purpose of gaining information upon which to base conclusions for 
better enforcing the provisions of such laws. The sum herein named shall 
be paid in equal semi-annual installments to the treasurer of the board of 
trustees of said station upon order of the state auditor, who is hereby directed 
to draw his order for the same. [1911, ch. 24.] 

See sections 2918, 2920. 


§ 1625. Wheat experiments. Agricultural college makes tests. It shall be 
the duty of the North Dakota government agricultural experiment station at 
Fargo to conduct experiments and determine the comparative milling values 
of the different grades and kinds of cereals and baking tests of the flours 
made therefrom. Such tests, as far as possible, shall be made from the 
products grown on soils in North Dakota which have been analyzed and tested 
and reported on by the geological survey branch of said government agri- 
cultural experiment station. A record shall be kept and published of the 
different kinds and grades of cereals received and by whom graded, the name 
of the person from whom received, with address, the nature of the soil, previous 
cropping and number of years which the land has been cropped. No cereals 
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shall be tested if the same cannot be identified and reported on as herein- 
before mentioned. The result of the chemical analysis of each sample shall 
be kept, which shall show the total weight of the sample, total weight of 
flour, total weight of feed, total weight recovered and per cent of flour; also 
data as to the moisture and proteids in the different grades of cereals, and 
analysis of the flour or other product made from the different kinds and 
grades of cereals and the yield and quality of bread or other product made 
from the same. In addition to such information it shall be the duty of the 
said North Dakota government agricultural experiment station to obtain, 
tabulate and publish such other and further information in relation to the 
comparative values of the different kinds and grades of cereals and products 
made therefrom as shall be of value to the residents of this state. (1909, 
ch. 116, § 1.] 

§ 1626. Appropriation for testing cereals and flours. For the purpose of 
carrying out the provisions of this act [sections 1625, 1626], there is hereby 
appropriated the sum of five thousand dollars, or so much thereof as is 
necessary, out of any money in the state treasury not otherwise appropriated. 
to the North Dakota government agricultural experiment station at Fargo, 
the said money to be used in the further equipping of the experimental 
flour mill, adding room for storing and testing cereals, for the purchase of 
samples, for the expense of collecting samples, and the gathering of informa- 
tion regarding the property of cereals and for employing competent investi- 
gators. [1909, ch. 116, § 2.] 

§ 1626a. Appropriation for building. There is hereby appropriated the 
sum of six thousand dollars, or so much thereof as may be necessary, out of 
any moneys in the state treasury not otherwise appropriated, for the purpose 
of erecting a building at the agricultural college grounds in which to conduct 
experiments to determine the comparative milling values of the different 
grades of wheat and to install therein the necessary machinery and fixtures. 
[1907, ch. 16, § 1.] : 

§ 1626b. Appropriation for maintenance of plant. There is hereby annually 
appropriated the sum of five hundred dollars, or so much thereof as may be 
necessary, out of any moneys in the state treasury not otherwise appropri- 
ated, for the purpose of maintaining the plant and conducting the experiments 
provided for in section 1626a. [1907, ch. 16, § 2.] 

§ 1627. Experiment station created and established at Dickinson. Members 
of board. There is hereby created and established an agricultural and grass 
experiment station to be located at or near Dickinson in Stark county, in 
connection with the North Dakota agricultural college at Fargo and under 
the direction of the board of directors of said college, and one additional 
member to be appointed by the governor by and with the advice and con- 
sent of the senate, whose term of office shall be for four years from and after 
the date of his appointment and until his successor shall be appointed and 
qualified, and who shall receive for his services the sum of three dollars per 
day for each day employed under the direction of said board, or in attending 
its meetings, and five cents for each mile actually and necessarily traveled 
in connection therewith; provided, however, that said member’s authority 
on said board shall be limited to the consideration of matters affecting the 
sub-station provided for in this article. [R. C. 1905, § 1119; 1905, ch. 21, § 1.] 

§ 1628. Experiments with grasses, forage and agricultural products. Ex- 
periments undertaken, when. It shall be the duty of said board, as constituted 
herein, at said station, to make experiments with native and other grasses 
and forage products as well as other agricultural products of the soil, with 
a view of improving and enlarging the supply of forage of said district and 
extending and increasing the agricultural products thereof; provided, that 
such experiments shall not be undertaken nor said station established unless 
a suitable area of land not less than one hundred sixty acres within two miles 
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of the city of Dickinson shall be donated free of charge, by warranty deed 
to the state of North Dakota. There is hereby appropriated out of the funds 
of the state treasury not otherwise appropriated the sum of ten thousand 
dollars for the purpose of establishing said station and conducting said 
experiments, as provided herein and for no other purpose. [R. C. 1905, § 1120; 
1905, ch. 21, §§ 2, 3.] 

§ 1629. Experiment station created and established at Williston. Members 
of board. There is hereby created and established an irrigation and dry farm- 
ing experiment station, to be located at or near Williston, in Williams county, 
in connection with the North Dakota agricultural college at Fargo, and 
under the direction of a board composed of the board of directors of said 
college, and one additional member to be appointed by the governor, by and 
with the consent of the senate, whose term of office shall be for four years 
from and after the date of his appointment and until his successor shall have 
been appointed and shall qualify, and who shall receive for his services the 
sum of three dollars per day for each day employed under the direction of 
said board, or in attending its meetings, and five cents for each mile actually 
and necessarily traveled in connection therewith; provided, however, that 
said member’s authority on said board shall be limited to the consideration 
a gray rigs the experiment station provided for in this act. (1907, 

. 122, : 

§ 1630. Duty of board to make experiments with grasses, forage and other 
agricultural products. Station not to bo established or experiments undertaken 
unless suitable land is donated. It shall be the duty of said board, as con- 
stituted herein, to make experiments at said station, through both irrigation 
and dry farming methods, with native and other forage plants, fruit trees, 
grains and grasses and other agricultural products with a view of improving 
and enlarging the supply of forage plants, fruit trees, grains, grasses and other 
agricultural products of said district ; provided, that such station shall not be 
established nor such experiments undertaken unless a suitable tract of land 
containing not less than one hundred and sixty acres within two miles of the 
city of Williston shall be donated free of charge, by warranty deed to the 
state of North Dakota. [1907, ch. 122, § 2.] 

§ 1631. Appropriation. There is hereby appropriated out of the funds of 
the state treasury not otherwise appropriated the sum of four thousand dollars 
for the purpose of establishing said station, and-three thousand dollars per 
annum hereafter for conducting said experiments, as provided in this act and 
for no other purpose. [1907, ch. 122, § 3.] 

§ 1632. Further appropriation for Williston experiment station. The sum 
of five hundred dollars is hereby appropriated for each of the years 1909, 
1910, 1911, 1912, 1918, 1914, 1915, 1916, 1917 and 1918, out of any money 
in the state treasury not otherwise appropriated, for the Williston experiment 
station, at Williston, Williams county, for the payment of the charges for 
water for irrigation, including construction, operation and maintenance 
charges. [1909, ch. 23.] 

§ 1633. Establishment of experiment station. Management. There is 
hereby created and established an agricultural and grass experiment station, 
to be located at or near Hannah or Langdon, in Cavalier county, in connection 
with the North Dakota agricultural college at Fargo, and under the direction 
of the board of directors of said college, and one additional member to be 
appointed by the governor, by and with the advice and consent of the senate, 
whose term of office shall be for four years from and after the date of his 
appointment and until his successor shall be appointed and qualified, and who 
shall receive for his services the sum of three dollars per day for each day 
employed under the direction of said board, or in attending its meetings, and 
ten cents for each mile actually and necessarily traveled in connection there- 
with. [1907, ch. 120, § 1.] 
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§ 1634. Experiments to be made. It shall be the duty of said board as 
constituted herein at said station to make experiments with native and other 
grasses and forage products as well as other agricultural products of the 
soil, with a view of improving and enlarging the supply of forage of said 
district and extending and increasing the agricultural products thereof; pro- 
vided, that such experiments shall not be undertaken nor said station estab- 
lished unless a suitable area of land not less than one hundred sixty acres 
within two miles of the village of Hannah or the city of Langdon shall be 
donated free of charge, by warranty deed to the state of North Dakota. 
[1907, ch. 120, § 2.] 

§ 1634a. Appropriation. There is hereby appropriated out of the funds 
of the state treasury not otherwise appropriated the sum of ten thousand 
dollars for the purpose of establishing said station and conducting said ex- 
periments, as provided in this act [sections 1633-1634a], and for no other 
purpose. [1907, ch. 120, § 3.] 

§ 1635. Sub-experiment stations. How governed. Each of the sub-experi- 
ment stations located at Dickinson, Williston and Langdon, and such other 
agricultural sub-experiment stations as may hereafter be established by law, 
shall be operated in connection with the North Dakota government experiment 
station at Fargo and under the exclusive management and control of the 
board of trustees of the agricultural college, as provided for in sections 1101 
and 1102 of the Revised Codes of 1905 [sections 1605, 1606 herein], and as 
provided for in the several acts establishing said sub-stations, except as herein 
amended. [1909, ch. 117, § 1.] 

§ 1636. Duty of superintendents. It shall be the duty of the superintendent 
of each of said sub-experiment stations to make an annual report to the board 
of trustees on or before the first day of January of each year. Said report 
shall set forth in detail the investigations and experiments made during 
the year, together with recommendations for the welfare of the sub-experiment 
station ; said report shall be printed in sueh numbers as the board may direct 
and the expense thereof shall be charged to the sub-station making such report ; 
provided, however, the director of the government experiment station may 
require of the superintendent of each of said sub-experiment stations a sum- 
marized statement setting forth the condition of the sub-experiment station 
in his charge and an outline of the work accomplished during the preceding 
biennial period, for said director’s biennial report. [1909, ch. 117, § 2.] 

§ 1637. Report biennially. The superintendents of all sub-experiment sta- 
tions shall make a biennial report to the president of the agricultural college 
before the last Monday of October next preceding each biennial session of the 
legislative assembly. Such report shall show the financial condition of the 
sub-stations, how all moneys have been expended, and the results of the ex- 
periments carried on. This report shall be kept separate and included by the 
board of trustees of the agricultural college with their biennial report to the 
governor. [1907, ch. 121.] 

§ 1638. Appropriation. There is hereby annually appropriated out of any 
moneys in the state treasury not otherwise appropriated the sum of fifteen 
thousand dollars to be paid quarterly to the treasurer of the North Dakota 
agricultural college on the first days of April, July, October and January of 
each year, upon the order of the state auditor, who is hereby directed to 
draw his order for the same for the use of the government experiment station 
at Fargo and it shall be the duty of the board of trustees of the North Dakota 
agricultural college to set apart annually this sum for the support and mainte- 
nance of the sub-experiment stations located at Dickinson, Williston and 
Langdon ; said fifteen thousand dollars to be divided as follows: Five thousand 
dollars annually for the support and maintenance of the Dickinson sub-experi- 
ment station; five thousand dollars annually for the support and maintenance 
of the Williston sub-experiment station; and five thousand dollars annually 
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for the support and maintenance of the Langdon sub-experiment station. 
[1909, ch. 117, § 3.] 

§ 1639. Experiment station near Harvey created. There is hereby created 
and established a state agricultural experiment station to be located at or 
near the city of Harvey, in Wells county, in connection with the North Dakota 
agricultural college at Fargo, and under the direction of the board of directors 
of said college. [1909, ch. 111, § 1.] 

§ 1640. Experiments to be made. It shall be the duty of said board of 
directors at said station to make experiments with native and other grasses 
and forage product, as well as other agricultural products of the soil, with a 
view of improving and enlarging the supply of forage of the surrounding 
district and extending and increasing the agricultural products thereof; pro- 
vided, that said experiments shall not be undertaken, nor said station estab- 
lished, unless a suitable area of land, not less than one hundred and sixty 
acres within two miles of the city of Harvey shall be donated free of charge by 
warranty deed to the state of North Dakota. [1909, ch. 111, § 2.] 

1641. Experiment station near Mandan created. There is hereby created 
and established an agricultural, grass and tree experiment station, to be lo- 
cated on the grounds of the state reform school, and to be operated in con- 
nection with the North Dakota agricultural college at Fargo, and under the 
direction of the board of directors of said college. [1909, ch. 112, § 1.] 

§ 1642. Experiments to be made. It shall be the duty of said board, as 
constituted herein, at said station, to make experiments with native grasses, 
forage products, other grasses, agricultural products of the soil, trees, etc., 
both under irrigation and the so-called dry farming with a view to improv- 
ing and enlarging the supply of forage of said district and extending and 
increasing the agricultural products thereof; provided, that all necessary 
labor in connection with said experiment station, except the services of an 
expert, shall be performed by the boys of said reform school under the super- 
vision of the officers of said school and all surplus products of said experi- 
ment station shall apply on the maintenance of said reform school. [1909, 


’ ch. 112, § 2.] 


§ 1643. Experiment station near Hettinger created. There is hereby created 
and established a state agricultural experiment station to be located at or 
near the village of Hettinger, in Adams county, in connection with the North 
Dakota agricultural college at Fargo, and under the direction of the board 
of directors of said college. [1909, ch. 115, § 1.] 

§ 1644. Object of. Donation required. It shall be the duty of said board 
of directors at said station to make experiments with native and other grasses 
and forage product, as well as other agricultural products of the soil, with a 
view of improving and enlarging the supply of forage of the surrounding 
district, and extending and increasing the agricultural products thereof; pro- 
vided, that said experiments shall not be undertaken, nor said station estab- 
lished, unless a suitable area of land, not less than one hundred sixty acres 
within two miles of said village of Hettinger, shall be donated free of charge 
by warranty deed to the state of North Dakota. There is hereby appropriated 
out of the funds of the state treasury not otherwise appropriated, the sum of 
ten thousand dollars for the purpose of establishing said station and conduct- 
ing said experiments. [1909, ch. 115, §§ 2, 3.] 

§ 1645. Mining experiment sub-station created. In order to promote the 
development of the mining interests, particularly with reference to the best 
methods of mining and utilizing lignite coal and clays, and to give the most 
practical service to that portion of the state in which these resources exist, 
there is hereby created and established a mining experiment station, to be 
located at such a place as may seem best suited for the purpose herein men- 
tioned and in accordance with the provisions of this act [sections 1645-1648]. 
Said mining experiment station shall be a sub-station in connection with the 
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state school of mines at the state university and under the direction of the 
board of trustees of said institution. (1909, ch. 168, § 1.] 

§ 1646. Purposes of station. Bulletins issued. The purpose of this mining 
experiment station shall be to aid in developing the mineral resources of the 
state, particularly the coal and clays. Actual mining and treatment of coal, 
clays and other mineral resources shall be conducted at this sub-station and 
a variety of experiments shall be carried on to determine the most scientific 
and best methods of mining, timbering and ventilating and preparing lignite 
coal and other products for the market. Special attention shall be paid to 
the study of prevention of losses and accidents in mining, to securing the 
most intelligent conservation, use and development of the mining resources 
of the state, to make more safe the work of mining and to render mining 
property more productive, in short to carry on such practical mining experi- 
ments as will promote the general welfare of the mining industry. At this 
station the students of the school of mines shall be instructed during some 
portion of the year as to the best methods of mining and handling lignite coal, 
clays, etc. The best and most scientific methods of mining shall be investi- 
gated, and so far as possible, actually carried on at this station, and when- 
ever practicable, an opportunity shall be afforded for mine owners and workers 
to secure information and instruction in the most improved methods of 
developing and operating coal and other mines, applicable to this state. Bulle- 
tins shall be issued from time to time, giving detailed information of the 
experiments conducted, the results achieved, and advise as to the best methods 
of mining and utilizing the coal and other mineral resources of the state. 
[1909, ch. 168, § 2.] 

§ 1647. Under whose control. The work of this station shall be under 
the general direction of the board of trustees of the state university and 
school of mines, and under the immediate charge of the dean of the school 
of mines. All receipts and expenditures shall be under the direction of the 
board of trustees. Coal and products of this station which are not needed 
for the work of the station may be turned over to the university or any other 
state institution at the cost of production, but the production of coal or any 
other material shall be only incidental to the experimental work of the station. 
[1909, ch. 168, § 3.] 

§ 1648. Location. This experimental sub-station shall be located on a 
tract of at least eighty acres of land at or near Hebron, Morton county, and 
underlaid by a workable vein of lignite coal, the location to be as accessible 
as possible and consistent with the necessary operations of such station, due 
consideration being given to nearness and accessibility of deposits of clays 
and other mineral resources of the state. In case such suitable location can 
be secured on lands owned by any of the state institutions or the common 
schools of the state, one hundred and sixty acres of such lands shall be trans- 
ferred to the school of mines by the board of university and school lands and 
an equal amount of land now owned by the school of mines and of equal 
appraised value shall be transferred by such board of university and school 
lands to replace the land hereby transferred to such school of mines. If suit- 
able land cannot be thus secured, a tract of at least eighty acres may be 
purchased, if necessary, by the board of trustees of the state university and 
school of mines. [1909, ch. 168, § 4.] 

§ 1649. Appropriation. In order to properly provide for the work being 
done in the experimentation and testing of the state’s mineral and allied 
industrial resources at the mining experimental station at the school of mines 
and the mining sub-station at Hebron, Morton county, and in accordance with 
the laws establishing the same (chapter 236, Laws of 1907 [section 1573 
herein], entitled, an act to foster the development of mineral and allied 
industries by providing experimentation, encouragement, publicity and prac- 
tical tests under the direction of the school of mines; and chapter 168, Laws 
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of 1909 [sections 1645-1648], entitled, an act creating and establishing a 
mining experiment sub-station under the direction of the state school of 
mines at the University of North Dakota and providing for its management), 
and to provide the necessary equipment and permanent improvements for 
carrying forward the work, there is hereby appropriated for the biennial 
period of 1911 and 1912, out of any money in the state treasury not otherwise 
appropriated, the sum of twenty-five thousand dollars to be paid quarterly 
of each year to the treasurer of the university for the school of mines experi- 
mental station and sub-station, in April, July, October and January of each 
year, upon the order of the state auditor, who is hereby directed to draw 
orders for the proper amounts at the times specified. 

At least one-half of this amount shall be expended upon the sub-station at 
Hebron, Morton county. 

Provided, however, that no more than one-fourth of the money hereby 
appropriated shall be expended upon or at the sub-station at Hebron in Morton 
eounty, North Dakota, until the process or formula used in the manufacturing 
of briquettes at said sub-station at Hebron is patented in the name of the 
inventor and duly assigned to the governor of North Dakota as trustee for 
the benefit of the people of the state; and provided, further, that all dis- 
coveries of utility in experimentation and testing of state minerals or allied 
industrial resources at the mining experimental station, the school of mines, 
and the mining sub-station at Hebron in Morton county, North Dakota, shall 
be patented in the name of the inventor and duly assigned to the governor 
of North Dakota as trustee for the benefit of the people of the state. And 
it is hereby made the duty of the dean of said school of mines and the said 
sub-station at Hebron and the professors connected therewith, and any person 
or persons in the employ of said school of mines or experimental stations, 
to report such discoveries and to make proper application for patent therefor, 
and to duly assign the patent, when obtained, to the governor of North 
Dakota as said trustee. Any costs and expenses incurred in securing patents 
shall be paid out of the appropriation herein provided for. The provisions 


hereof do not apply to discoveries that are not patentable. ([1911, ch. 18.] 
It will be ovserved that the latter part of the foregoing appropriation provision is 
legislation of a permanent character. 


ARTICLE 6.— PuBLic HEALTH LABORATORY. 


§ 1650. Laboratory established. There is hereby established a public health 
laboratory. Such laboratory shall be established at the state university and 
school of mines. It shall be under the control and regulation of the trustees 
of the university and the professor of bacteriology and pathology at the state 
university shall be the director of said laboratory. [1907, ch. 238, § 1.] 

§ 1651. Director makes examinations. It shall be the duty of the director 
of said laboratory to make bacteriological examinations of bodily secretions 
and excretions, waters and foods, and make preparations and examinations 
of pathological tissues submitted by the state superintendent of public health, 
or by any county [superintendent] of public health, or by any regularly 
licensed physician of North Dakota. These analyses and preparations shall 
be made and the results furnished as expeditiously and promptly as the 
nature of the work and the equipment of the laboratory permits. (1907, 
ch. 238, § 2.] 

§ 1652. Statistics collected. The board of trustees shall cause to be col- 
lected and tabulated such sanitary statistics, and shall cause to be ascertained 
by research work such methods as will lead to the improvement of the sanita- 
tion of the various parts of the state. [1907, ch. 238, § 3.] 

§ 1653. Specimens preserved. It shall be the duty of the said board to 
cause proper specimens of bacteriological and pathological material discovered 
or examined in the work of said laboratory to be skillfully prepared, secured, 
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labeled and preserved for public inspection free of cost in the university of 
North Dakota in rooms convenient of access and properly furnished and in 
charge of a proper scientific curator. [1907, ch. 238, § 4.] 

§ 1654. Director issues bulletins. The director of said laboratory shall 
cause to be issued from time to time, bulletins and reports setting forth 
the results of the sanitary and pathological work done in such laboratory. 
The substance of these bulletins and reports, embodying all useful and 
important information resulting from the work carried on in such laboratory 
each year, shall be incorporated in an annual report to the governor, who shall 


lay the same before the legislative assembly. [1907, ch. 238, § 5.] 
As to reports to the governor, see sections 95, 97, 98. 


§ 1655. Who director. The professor of bacteriology and pathology in 
the medical college of the state university shall be the director of the public 
health ry seas and shall be ex-officio the state bacteriologist. [1907, 
ch. 238, § 6. 

§ 1656. Appropriation. For the purpose of meeting the necessary expenses 
in the conduct of the public health laboratory in the medical department 
of the state university and school of mines at Grand Forks, and of its branches 
now established at Bismarck and at Minot, there is hereby annually, and 
commencing January first, 1911, appropriated out of the state treasury from 
any moneys not otherwise appropriated, the sum of ten thousand dollars, 
or so much thereof as may be necessary, subject to the control and regulations 
of the board of trustees of the state university and school of mines. [1911], 
ch. 15; 1907, ch. 26, § 1.] 


ARTICLE ?7.— SERUM INSTITUTE. 


§ 1657. Institute established. There is hereby established a serum institute. 
Said institute shall be established at the state agricultural college and experi- 
ment station and shall be under the control and regulation of the trustees of 
the state agricultural college and experiment station and the professor of 
veterinary science of the agricultural college shall be the director of the said 
serum institute. [1909, ch. 60, § 1.] 

§ 1658. Duty of director. It shall be the duty of the director of said 
institute to manufacture or cause to be manufactured vaccines, sera and 
other agents for the prevention, eradication, cure and control of tuberculosis, 
glanders, hog-cholera, black-leg and other infectious or contagious diseases. 
[1909, ch. 60, § 2.] 

§ 1659. Serum to be distributed. It shall be furthermore the duty of the 
director of said institute to distribute or cause to be distributed to citizens, 
residents of the state of North Dakota, free of charge, said vaccines, sera and 
other agents upon application, showing evidence that the issue of said vaccines, 
sera and other agents is warranted by existing conditions, and upon such 
er a a may be prescribed by the live stock sanitary board. [1909, 
ch. 60, § 3. 

§ 1660. Serum must not be sold. It shall be unlawful for any one receiving 
said vaccines, sera and other agents issued by the state serum institute, to 
sell or offer for sale said vaccines, sera and other agents and a failure to 
observe these provisions shall be deemed a misdemeanor and on conviction 
shall be punished by a fine of not less than twenty-five dollars and not 
exceeding one hundred dollars. [1909, ch. 60, § 4.] 

§ 1661. Appropriation. There is hereby appropriated out of any money in 
the state treasury, not otherwise appropriated, the sum of three thousand 
dollars per annum to be paid quarterly to the treasurer of the state agricul- 
tural college and experiment station, on the first days of April, July, October 
and January of each year, upon the order of the state auditor, who is hereby 
directed to draw his order for the same for the use of the serum institute as 


390 


Charitable Institutions. POLITICAL CODE. §§ 1661-1667 


herein provided for the purpose of paying the expenses incurred by said 
serum institute, subject to the control and regulation of the board of trustees 
of the state agricultural college. [1909, ch. 60, § 5.] 


ARTICLE 8.—AGRICULTURAL AND GEOLOGICAL SURVEY. 


§ 1662. Agricultural college board co-operate. The board of trustees of 
the agricultural college of the state of North Dakota is hereby authorized 
to co-operate with the directors of the United States federal surveys and 
to accept the co-operation of the United States with this state in executing 
a topographic, economic and agricultural survey and map of North Dakota, 
which is hereby authorized to be made; and the said board of trustees shall 
have the power to arrange with said directors, or other authorized represen- 
tatives of the United States government surveys, concerning the details of 
said work, the methods of its execution, and the order in part of time in 
which these surveys and maps of the different parts of the state shall be 
completed ; provided, that the said directors of the United States government 
survey, thus co-operating with the state of North Dakota, shall agree to 
expend on the part of the United States upon said work a sum equal to that 
appropriated by the state of North Dakota for that purpose. [R. C. 1905, 
§ 1121; 1901, ch. 8, § 1.] 

§ 1663. Maps uniform with U. 8. maps. In arranging the details hereto- 
fore referred to, it is expected that the topographic maps resulting from this 
survey shall be similar in general design to the Fargo and Casselton sheets 
already made by the United States geological survey, that they shall show the 
location of all roads, railroads, streams, lakes and rivers, and shall contain 
certain lines showing the elevation and depression for every twenty feet of 
vertical interval of the surface of the county; and that the resulting maps 
shall recognize the co-operation of the state of North Dakota. [R. C. 1905, 
§ 1122; 1901, ch. 8, § 2.] : 

§ 1664. Make an economic survey. Following the completion of the topo- 
graphic maps, or as rapidly as deemed expedient, an economic survey shall 
be made, including a complete account of all economic resources of agricul- 
tural importance, including the character and value of soil for agricultural 
purposes, the nature and extent of water supplies, both surface and artesian, 
together with the analysis of soils, waters, etc., including also the collecting 
and tabulating of meteorological data necessary in explaining climatic varia- 
tions, and such other investigations as naturally belong to an economic survey. 
[R. C. 1905, § 1123; 1901, ch. 8, § 3.] 

§ 1665. State director to collect samples. It shall be the duty of the 
state director of this survey to collect or cause to be collected samples of all 
rocks, soils, coals, clays, minerals, fossils, plants, woods, skins and skeletons 
of native animals, and such other products of economic or scientific interest 
discovered during this survey, which, properly secured and labeled, shall be 
placed on exhibition in the museum of the North Dakota agricultural college. 
[R. C. 1905, § 1124; 1901, ch. 8, § 4.] 

§ 1666. Arrange to publish maps. The state director of this survey shall 
arrange with the directors of the government surveys for the publication of 
economic maps resulting from this survey, which shall be similar in design 
to, and uniform with the publication now made by these surveys, accom- 
panied by written description of the formations and economic resources, 
which shall constitute a report, embodying and setting forth all useful infor- 
mation developed during these investigations. [R. C. 1905, § 1125; 1901, 
ch. 8, § 5.] 

§ 1667. Publish reports. There shall be published from time to time, as 
bulletins of the North Dakota experiment station, preliminary reports of this 
survey, as the work progresses, showing the results of the survey and investi- 
gations conducted, together with preliminary maps, showing the areas covered, 
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and these preliminary reports shall be sent gratis to all citizens of North 
Dakota making application. [R. C. 1905, § 1126; 1901, ch. 8, § 6.] 

§ 1668. Biennial report to governor. It shall be the duty of the said board 
of trustees, through the state director of this survey, to make on or before 
the second Tuesday of December of each year, immediately preceding the 
regular sessions of the legislative assembly of North Dakota, a biennial report 
to the governor, showing the progress of the survey, accompanied by copies of 
the maps completed and results accomplished, together with a report of all 
moneys received and expended and the governor shall lay this report before 
the legislative assembly. [R. C. 1905, § 1127; 1901, ch. 8, § 7.] 

As to reporte to the governor, see sections 95, 97, 9, 633. 

§ 1669. State director. The professor of geology of the North Dakota 
agricultural college shall act, under the direction of the board of trustees 
es me 7 ae as state director of this survey. [R. C. 1905, § 1128; 1901, 
e 
§ 1670. Appropriation. There is hereby appropriated out of the money 
of the state treasury, not otherwise appropriated, the sum of one thousand 
dollars annually, which shall be paid by the state treasurer upon a draft 
from the secretary of the board of trustees, having in control this survey. 
[R. C. 1905, § 1129; 1901, ch. 8, § 9; 1903, ch. 13.] 

An amendment to this section was vetoed. Laws 1913, ch. 294, p. 459. 

§ 1671. Name. This survey shall be known as the ‘Agricultural College 
survey of North Dakota. [R. C. 1905, § 1130; 1901, ch. 8, § 10.] 

§ 1672. Not conflicting. This act is not to be construed as conflicting in 
any manner with or repealing the geological survey of North Dakota already 
established at the state university. ([R. C. 1905, § 1131; 1901, ch. 8, § 11.] 

§ 1673. Belong to the state. Any lands belonging to the state, or lands 
known as school lands and public institution lands, in which is discovered 
any valuable deposit of coal or minerals of any kind, clay, gravel or stone 
shall be and remain the property of the state until provision for the sale 
eae aa is especially provided for by law. [R. C. 1905, § 11382; 1901, 
ch. 8, § 12. 

3 ARTICLE 9.— ScHOOL OF FORESTRY. 


§ 1674. Object of school of forestry. A state school of forestry, to be known 
as the North Dakota school of forestry, is located at Bottineau, in the county 
of Bottineau, state of North Dakota, by virtue of the vote taken thereon ac- 
cording to law. The object of the school of forestry shall be to furnish the 
instruction and training contemplated in an agricultural high school, empha- 
sizing those subjects that have a direct bearing on forestry and horticulture. 
[1907, ch. 100; R. C. 1905, § 1231; 1897, ch. 129; R. C. 1899, § 1020g¢. ] 

§ 1675. Management. The said school shall be under the direction of a 
board of directors, and shall be governed and supported as hereinafter pro- 
vided. The board of directors shall consist of three members, to be appointed 
by the governor with the consent and advice of the senate, two of whom 
shall be appointed for the term of two years and one for a term of four years. 
Thereafter and at each biennial session of the legislative assembly, and on 
or before the third Monday in February during each session there shall 
be nominated by the governor, and by and with the advice and consent of 
the senate, appointed for the term of four years, commencing on the first 
Tuesday in April following such appointment, directors to fill vacancies oc- 
curring by the expiration of the term of office of those previously appointed. 
The governor shall have power to fill all vacancies in said board which may 
occur when the legislative assembly is not in session, and the members of 
said board shall hold office until their successors are appointed and qualified 
as provided by this article; provided, further, that in all cases where the 
governor has made an appointment to fill a vacancy when the legislative 
assembly is not in session the term of office of the director or directors so 
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appointed shall expire on the first Tuesday in April following the next session 
rao ae assembly. [R. C. 1905, § 1232; 1897, ch. 129; R. C. 1899, 

§ 1676. Commission. Oath. Organization. The governor shall cause to 
be issued to each of said directors a commission, which shall be under the 
seal of the state. At the first meeting of said board the members thereof 
shall take and subscribe the oath of office required of all civil officers of that 
state, and shall then proceed to elect a president, secretary and treasurer, 
but the treasurer shall not be a member of said board of directors. A 
majority of said board shall be a quorum for the transaction of business. 
The board shall require a bond of its treasurer, and fix the amount thereof. 
[R. C. 1905, § 1238; 1897, ch. 129; R. C. 1899, § 1020i.] 

§ 1677. Meetings. Compensation. The board of directors shall hold its 
meetings at Bottineau and fix the time of holding the same; provided, there 
shall not exceed three regular meetings in each year. The members shall 
receive as compensation for their services three dollars per day for each 
day employed, and all traveling expenses necessarily incurred therein, which 
sum shall be paid out of the state treasury upon vouchers of said board duly 
certified by the president and secretary thereof, which sum is hereby appro- 
priated therefor. The president of said board shall have power to call special 
meetings whenever in his judgment it becomes necessary. [R. C. 1905, § 1234; 
_ 1897, ch. 129; R. C. 1899, § 1020).] : 

See appropriation and regulation for payment of the same in section 653g. 

§ 1678. Accounts, how audited. The board shall audit all accounts against 
the funds appropriated by the legislative assembly of the state of North 
Dakota, or held by the state for the use of the school of forestry, and the 
state auditor shall issue his warrants upon the state treasurer for the amount 
of all accounts which shall have been so audited and allowed by the board 
of directors and attested by the president and secretary of the same. [R. C. 
1905, § 1235; 1897, ch. 129; R. C. 1899, § 1020k.] 

§ 1679. Report. The board of directors shall make a report to the gov- 
ernor on or before the first Monday in December next preceding each biennial 
session of the legislative assembly, to be published in the biennial report of 
the superintendent of public instruction; in addition to the other publication 


as provided by law. [R. C. 1905, § 1236; 1897, ch. 129; R. C. 1899, § 10201.] 
As to reports to the governor, see sections 95, 97, 98, 633. 


ARTICLE 10.— Nurseries, STATE FORESTER. 


§ 1679a. State forester. For the promotion of forestry in this state there 
is hereby created the office of state forester. This office shall be filled by the 
president of the school of forestry. He shall have general supervision 
of the raising and distribution of seeds and forest tree seedlings as herein- 
after provided; shall promote practical forestry; compile and disseminate 
information relative thereto, and publish the results of such work by issuing 
and distributing bulletins, lecturing before farmers’ institutes, associations 
and other organizations interested in forestry, and in such other ways as will 
most practically reach the public.’ [1913, ch. 170, § 1.] 

§ 1679b. State nursery. There shall be established in connection with the 
state school of forestry and under the direction of the state forester a forest 
tree nursery for the propagation of seeds and forest tree seedlings which shall 
be best adapted to the climatic conditions of this state. For such purpose 
the board of trustees of the school of forestry shall set apart a tract of not 
less than ten acres of the lands belonging to such school. (1913, ch. 170, § 2.] 

§ 1679c. Distribution. Seeds and seedlings from such nursery shall be dis- 
tributed to citizens and land owners of this state upon the payment of the 
actual cost of transportation from the nursery to the place where the same 
are to be planted. As a condition precedent to such distribution the citizen 
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or land owner making application therefor must agree to plant the seeds and 
seedlings distributed under the direction of the state forester and in conform- 
ity with his instructions. [1913, ch. 170, § 3.] 

§ 1679d. Directions for planting. Assistants. The state forester is hereby 
required to furnish to each applicant for seeds or forest tree seedlings, suitable 
directions for planting the same, and when requested so to do, shall furnish 
skilled assistants to supervise such work and in the event that assistance 
is furnished, the applicant therefor shall pay the expense thereof. [Approved 
March eleventh, 1913.] 


ARTICLE 11.— SCHOOL FOR THE DEAF AND DuMB. 


In Laws 1913, ch. 55 [section 243 herein) amending Laws of 1911, ch. 62, § 8, full 
power to manage, control and govern the school for the deaf and dumb, subject only to 
the provisions of said act of 1911, is given to the board of control The board of trus- 
tees for that institution is abolished and the powers of the board are vested in the board 
of control in section 244. 

§ 1680. Location. The school for the deaf and dumb as located by the con- 
stitution at Devils Lake shall continue to be the institution for the support 
and education of the deaf and dumb children of the state. [R. C. 1905, § 1133; 
1890, ch. 161, § 1; 1893, ch. 123, § 1; R. C. 1895, § 951.] 

§ 1681. Board of trustees, how appointed. Such institution shall be under 
the supervision of a board of trustees consisting of five members, who shall 
be appointed by the governor by and with the advice and consent of the 
senate. At each biennial session of the legislative assembly the governor 
shall nominate and, by and with the advice and consent of the senate, appoint 
for the term of four years, trustees to fill vacancies occurring by the expiration 
of the term of office of those previously appointed, and the governor shall 
have power to fill all vacancies in the board which occur when the legislative 
assembly is not in session, and the members of such board shall hold their 
office for the term of four years commencing on the first Tuesday in April 
succeeding their appointment, and until their successors are appointed and 
qualified, except members appointed to fill vacancies during the recess of the 
legislative assembly, which members shall hold only until the first Tuesday 
in April succeeding the next regular session of the legislative assembly. [R. C. 
1905, § 1134; 1890, ch. 161, § 2; 1891, ch. 133, § 2; 1893, ch. 122, § 1; RB. C. 1895, 

952. 

: a note immediately, preceding section 1680. 

§ 1682. Organization. Meetings. Such trustees shall meet in the city of 
Devils Lake. They shall choose from among their number a president and 
secretary, who shall hold office for two years, and until their successors are 
appointed and qualified. Three members of the board shall constitute a quorum 
for the transaction of business. Such board shall meet annually in the month 
of April and as often thereafter as may be deemed necessary for the proper 
transaction of business, upon the call of the president or secretary. [R. C. 
1905, eek 1890, ch. 161, § 3; R. C. 1895, § 953.] 

note immediately preceding section 1680. 

§ 1683. Oath. Duties of officers of board. Each member of the board shall 
before entering upon his duties take and subscribe the oath required of other 
eivil officers, which oath shall be filed in the office of the secretary of state. 
The president shall preside at all meetings of the board when present and in 
his absence a president pro tempore may be named to perform the duties of 
president. The secretary shall keep a correct record of the proceedings of 
the board and have charge, in trust for the institution, of all papers and 
records of the same. [R. C. 1905, § 1136; 1890, ch. 161, § 4; R. C. 1895, § 954.] 

See note immediately preceding section 1680. 

_§ 1684. Board to direct disposition of moneys. The board shall direct the 
disposition of all moneys appropriated by the legislative assembly or received 
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from any other source for the benefit of such institution. [R. C. 1905, § 1137; 


1890, ch. 161, § 5; R. C. 1899, § 955.] 
See note immediately preceding section 1680. 


§ 1685. Duties of board. Such board shall have general supervision of 
the institution, adopt rules for the government thereof, employ and fix the 
salaries of all employes, provide necessaries for the institution and perform 
other duties, not devolving upon the principal, necessary to render it efficient 
and to carry out the provisions of this article. [R. C. 1905, § 1138; 1890, ch. 


161, § 6; 1893, ch. 123, § 2; R. C. 1895, § 956.) 
See note immediately preceding section 1680. 


§ 1686. Indebtedness limited. The board shall not create any indebtedness 
against such institution exceeding the amount appropriated by the legislative 
assembly for the use thereof. [R. C. 1905, § 1139; 1890, ch. 161, § 7; R. C. 1899, 


957. 

: dee note immediately preceding section 1680. 

§ 1687. Compensation of members of board. The members of the board shall 
receive as compensation for their services three dollars per day for each day 
employed, and five cents per mile for each mile actually and necessarily 
traveled in attending meetings of the board, to be paid out of the state treasury 
upon vouchers of the board duly certified by the president and secretary 
thereof. [R. C. 1905, § 1140; 1890, ch. 161, § 8; 1893, ch. 123, § 3; R. C. 1899, 


§ 958.] 
See note immediately preceding section 1680. 


§ 1688. Fee for nonresident children. Deaf and dumb children, not resi- 
dents of this state, of suitable age and capacity, shall be entitled to an edu- 
cation in such school on payment to the state treasurer of the sum of one 
hundred and eighty dollars per annum, in advance, but such children shall not 
be received to the exclusion of children of this state. [R. C. 1905, § 1141; 
1890, ch. 161, § 9; R. C. 1899, § 959.] 

§ 1689. Residents entitled to education free. Each deaf and dumb person, 
who is a resident of this state, of suitable age and capacity, shall be entitled 
to receive an education in such institution at the expense of the state. [R. C. 
1905, § 1142; 1890, ch. 161, § 10; R. C. 1899, § 960.] 

§ 1690. Accounts for clothing, how collected. When the pupils of such 
institution are not otherwise provided or supplied with suitable clothing, 
they shall be furnished therewith by the principal who shall make out an 
account thereof in each case against the parent or the guardian, if the pupil 
is & minor, and against the pupil if he has no parent or guardian or if he 
has attained the age of majority ; which account shall be certified to be correct 
by the principal, and when so certified such account shall be presumed correct 
in all courts. The principal shall thereupon transmit such account by mail 
to the county treasurer of the county from which the pupil so supplied shall 
have come; and such treasurer shall proceed at once to collect the amount by 
suit in the name of his county, if necessary, and pay the same into the state 
treasury. The principal shall at the same time remit a duplicate of such 
account to the state auditor, who shall credit the same to the account of the 
school and charge it to the proper county; provided, that if it shall appear 
by the affidavit of three disinterested citizens of the county, not of kin to the 
pupil, that such pupil or his parents would be unreasonably oppressed by such 
suit, then such treasurer shall not commence such action, but shall credit the 
same to the state on his books and report the amount of such account to the 
board of county commissioners of his county, which board shall levy a sufficient 
tax to pay the same to the state and cause the same to be paid into the state 
treasury. [R. C. 1905, § 1143; 1890, ch. 161, § 12; R. C. 1899, § 962.] 

§ 1691. Transportation of indigent persons, how paid. The board of county 
commissioners shall order to be paid the expenses of transportation to and 
from such institution of any indigent deaf and dumb children entitled to 
admission thereto, and they shall, at the time of levying other taxes, levy a 
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tax sufficient to reimburse the county therefor. In order to avoid long deley 
in transporting indigent children to and from the institution, the principal 
may, upon correspondence with the auditor of such county, pay such trans- 
portation and forward to such county auditor an itemized statement of the 
expenses. The board of county commissioners shall order the county treasurer 
to draw his warrants for such amount in favor of the principal of the institu- 
tion, who shall account for such money as provided by law. [R. C. 1905, 
§ 1144; 1890, ch. 161, § 13; 1893, ch. 123, § 4; R. C. 1895, § 963.] 

§ 1692. Faculty. Duties of principal. The officers of the institution shall 
be a principal and a matron. The principal shall be a capable person, skilled 
in the sign language and all the methods in use in educating the deaf, and 
shall have knowledge of the wants and requirements of the deaf in their 
proper training and instruction. The principal and matron must reside at the 
institution. The principal shall receive a salary of not less than fifteen hun- 
dred dollars per annum. The principal shall annually make to the board 
of trustees a written report stating in full the true condition of the educa- 
tional, the domestic and the industrial departments of the institution and his 
action and proceedings therein, which report shall be embraced in the report 
of the trustees to the governor. He shall keep and have charge of all neces- 
sary records and registers of each department and have the supervision of 
teachers, pupils and servants and perform such other duties as the board 
may require. He may recommend and with the approval of the board employ 
all assistants needed therein. He shall have special charge of the male pupils, 
out of school hours, and shall furnish them with employment about the prem- 
ises or in some trade to which they are adapted when such trades have been 
organized and established at the institution by the trustees and provision for 
their maintenance made by the legislative assembly. The proceeds and prod- 
ucts arising from the labor and employment of the pupils shall inure to the 
use and benefit of the institution. [R. C. 1905, § 1145; 1890, ch. 161, § 14; 


1893, ch. 128, § 5; R. C. 1895, § 964.] 
See note immediately preceding section 1680. 


§ 1693. Duty of matron. The matron of the school shall have control of the 
internal arrangement and management of the institution and of the female 
pupils, out of school hours. She shall instruct the female pupils in the domes- 
tic arts or in some trade to which they are adapted, under the direction 
of the principal. [R. C. 1905, § 1146; 1890, ch. 161, § 15; R. C. 1895, § 965.] 

§ 1694. Board to make biennial reports. The board of trustees shall on 
or before the fifteenth day of November preceding each regular session of 
ae legislative assembly make a full and complete report to the governor, 
showing: 

1. A statement of the financial condition of the institution from the date 
of the last report, giving in detail the amount of moneys received from all 
sources and the amount expended. 

2. The value of real estate and buildings at the date of the last report and 
the cost of improvements made, if any, since such report. 

3. The number of pupils in attendance, their names, ages, residences, and 
cause of deafness; also the number that have entered the institution, and 
the number of those who have left since the last report. 

4, The number and cause of deaths, if any, which have occurred in the insti- 
tution since the last report. 

do. The improvement, health and discipline of the pupils. 

6. The names of the officers, teachers and servants employed. 

7. All other needful information touching such matters as may be deemed 
of interest. 

8. Such recommendations as may be deemed needful. [R. C. 1905, § 1147; 
1890, ch. 161, § 16; R. C. 1899, § 966.] 


See note immediately preceding section 1680. And as to reports to the governor, see 
sections 95, 97, 98, 633. 
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§ 1695. Disposition of money received. All money that shall arise from the 
interest reecived on all moneys derived from the sale of lands hereinbefore 
or that may hereafter be appropriated for said school for the deaf and dumb, 
including all money that may be received from the renting of said land and 
all moneys that may be hereafter appropriated for said school for the deal and 
dumb, by the state of North Dakota, including all money raised in any other 
manner or donated to said school, shall be deposited with the state treasurer, 
to be kept by him in a separate fund, which shall be known as the school for 
the deaf and dumb fund, and be used exclusively for the benefit of said 
school for the deaf and dumb as may be herein or hereafter provided. ([R. C. 
1905, § 1148; 1897, ch. 72, § 2; R. C. 1899, § 966b.] 

§ 1696. Books open to inspection. Every duty and contract to be performed 
by said trustees must receive the approval of the majority of the board in 
regular session duly called, in order to make binding and valid. All pro- 
ceedings of said board shall be recorded in a book kept for that purpose, and 
open to the inspection of any body on request. [R. C. 1905, § 1149; 1897, ch. 


72, § 3; R. C. 1899, § 966c.] , 
See note immediately preceding section 1680. 

§ 1697. Itemized vouchers. All money that may come into the treasury of 
the state of North Dakota, and credited to the school for the deaf and dumb, 
shall be paid out to the persons entitled thereto, and the state auditor is hereby 
directed to draw his warrant on the funds in the hands of the state treasurer 
belonging to said school for the deaf and dumb upon the written order of the 
said board of trustees, which order shall be accompanied by itemized vouchers 
for the full amount of such order; provided, no such order shall be issued 
until there is cash in the treasury with which to pay the same. [R. C. 1905, 
§ 1150; 1897, ch. 72, § 4; R. C. 1899, § 966d.] 

See note immediately preceding section 1680. 

§ 1698. No compensation. The trustees shall receive no compensation for 
performing the duties herein prescribed. [R. C. 1905, § 1151; 1897, ch. 72, 
§ 5; BR. C. 1899, § 966e.] 

See note immediately preceding section 1680. 


ARTICLE 12.— BLIND ASYLUM. 


Section 243 vests full power to manage, control and govern the North Dakota blind 
asylum in the board of control. subject only to the provisions of sections 236—283a. The 
board of trustees for that institution is abolished and the powers of the board are vested 
in the board of control in section 244. The office of treasurer of the institution is 
abolished in section 271. 


§ 1699. Location and government. There is hereby established and located 
at Bathgate in Pembina county, a blind asylum, which shall be known by the 
name of the North Dakota blind asylum. The government and management of 
said asylum is hereby vested in a board of trustees consisting of five members, 
which shall be styled the board of trustees of the North Dakota blind asylum. 
(R. C. 1905, § 1152; 1895, ch. 24, § 1; RB. C. 1899, § 967.] 

See note immediately preceding section 1699. 

§ 1700. Trustees, how appointed. Length of term. The members of the 
board shall be nominated by the governor, and, by and with the advice and 
consent of the senate, shall be appointed on or before the third Monday of 
February of each biennial session of the legislative assembly, for a period of 
four years from said date; provided, however, that the first board of trustees 
shall be appointed by the governor at once upon the taking effect of this 
article; provided, further, that the terms of the first board shall be, three 
members for the period of four years, and two members for the period of two 
years, the length of the term of the respective trustees to be designated 
by the governor in making the appointments. Such appointments shall be 
made by and with the advice and consent of the senate, when the legislative 
assembly is in session ; otherwise, the trustees appointed shall qualify and hold 
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office until their successors are appointed and qualified. The governor shall 
have power to fill all vacancies which may occur in said board when the legis- 
lative assembly is not in session, and the members of said board shall hold their 
office until their successors are appointed and qualified as provided herein. 
[R. C. 1905, § 1153; 1895, ch. 24, § 2; R. C. 1899, § 968.] 

See note immediately preceding section 1699. 
_ § 1701. Organization of board. Quorum. The governor shall cause to be 
issued to each of said trustees a commission, which shall be under the great 
seal of the state. At the first meeting of said board the members thereof shall 
take and subscribe the oath of office required of all civil officers and shall then 
proceed to elect a president, secretary and treasurer, but the treasurer need not 
be a member of the board. A majority of the trustees shall constitute a quorum 
for the transaction of business. The board shall require a bond of its treasurer 
and fix the amount thereof. [R. C. 1905, § 1154; 1895, ch. 24, § 3; R. C. 
1899, § 969.] 

See note immediately preceding section 1699. 

§ 1702. Meetings of board. Compensation. The board shall hold its meet- 
ings at Bathgate and fix the time of holding the same; provided, there 
shall not be to exceed twelve regular meetings in each year. The members 
of the board shall receive as compensation for their services three dollars 
per day for each day employed, not to exceed twenty-four days in any one 
year, and five cents per mile for each mile actually and necessarily traveled 
in attending the meetings of the board, which sum shall be paid out of the 
state treasury on the vouchers of said board; provided, that until such time 
as the legislative assembly shall make an appropriation for the construction 
and maintenance of such asylum, or until there shall be derived from the 
interest on the proceeds of sales or of rents derived from the thirty thousand 
acres appropriated for this asylum, sufficient funds to construct and maintain 
such asylum, the sum of five thousand dollars, the trustees appointed under 
this article shall receive no compensation whatever, nor shall they issue 
their warrant upon the state treasury for any purpose whatever. [R. C. 
1905, § 1155; 1895, ch. 24, §§ 4,5; R. C. 1899, § 970.] 

See note immediately preceding section 1699. 

§ 1703. Proceeds from land grant. The thirty thousand acres of land 
donated by congress for the purpose of such blind asylum and appropriated 
by the constitution of this state therefor, and all moneys received from 
the interest and income derived from the sales of such lands or rents derived 
from the leasing of such lands, are hereby appropriated for the construction 
and maintenance of said asylum. [R. C. 1905, § 1156; 1895, ch. 24, § 6; R. C. 
1899, § 971.] 

§ 1704. By-laws and rules of regulation. The board shall direct the dis- 
position of all moneys appropriated by the legislative assembly or the interest 
on all moneys that may be derived from the sale, or the rent derived from 
the leasing of land donated by congress to this state and by the constitution 
of the state appropriated for such asylum, and shall have supervision and 
charge of the construction of all buildings provided for or authorized by 
law for said asylum. Said board shall have power to enact by-laws and 
rules for the regulation of all its concerns not inconsistent with the laws of 
this state, to see that its affairs are conducted in accordance with the require- 
ments of law; to provide employment and instruction for the inmates; to 
appoint a superintendent, a steward, a matron, a teacher or teachers, and 
such other officers as in its judgment the wants of the institution may require 
and prescribe their duties; to exercise a general supervision over the imsti- 
tution, its officers and inmates, fix the salaries to be paid to the officers and 
to order their removal upon good cause. °[R. C. 1905, § 1157; 1895, ch. 24, § 7; 
R. C. 1899. § 972.] 

See note immediately preceding section 1699. 
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§ 1705. Reports, when made. The board shall make a report to the gov- 
ernor on or before the last Monday in December next preceding each biennial 
session of the legislative assembly, containing a financial statement showing 
the condition of all funds appropriated for the asylum; also the money 
expended and the purpose for which the same was expended in detail; 
also showing the condition of the institution generally. [R. C. 1905, § 1158; 
1895, ch. 24, § 8; R. C. 1899, § 973.] 


See note immediately preceding section 1699. As to reports to the governor, see sec- 
tions 95, 97, 98, 633. 


§ 1706. Instruction of blind children. Until otherwise provided the gov- 
ernor is hereby authorized to contract with the state of South Dakota, or 
with the state of Minnesota, for the care and instruction of blind children 
of school age, and shall authorize the state auditor to issue warrants upon 
the state treasury for that purpose. [R. C. 1905, § 1159; 1899, ch. 86; R. C. 
1899, § 973a.] 


ARTICLE 18.— Care or BLIND CHILDREN. 


§ 1707. Board of control to make provision. Until there shall have been 
established by law in this state an institution for the care, maintenance and 
instruction of blind children under school age the board of control of state 
institutions shall have power to provide for such care, maintenance and 
instruction of such children residing in this state in a suitable institution 
inside or without the state, in any case where by reason of lack of means 
or other cause the parent or parents of such children may be unable to 
properly care for, maintain and instruct them until they reach school age. 

§ 1708. Board of control may contract with suitable institution. For the 
purpose of providing such care, maintenance and instruction, the said board 
of control shall have power to contract with any suitable institution for the 
care, maintenance and instruction of such children and to provide for their 
transportation to and from the same. 


ARTICLE 14.— INSTITUTION FOR FEEBLE MINDED. 


Section 243 transfers to the board of control full power to manage, control and govern 
the school for the feeble-minded, subject only to the provisions of sections 236-283a. 
The. board of trustees for that institution is abolished and the powers of the board are 
vested in the board of control in section 244. The office of treasurer of the institution 
is abolished in section 271. 


§ 1709. Location. There shall be located and permanently maintained at 
or near the city of Grafton, in the county of Walsh, an institution for the 
feeble minded, upon the grounds conveyed by the United States of America 
to the state of North Dakota for that purpose, to be known and designated 
as ‘‘ the institution for feeble minded.’’ [R. C. 1905, § 1116; 1903, ch. 108, § 1.] 

§ 1710. Board of trustees. Said institution shall be controlled by a board 
of five trustees who shall be appointed by the governor, by and with the 
advice and consent of the senate, for the term of four years each, and 
until their successors are appointed and qualified; provided, however, that of 
the first board of trustees appointed under this article three shall be appointed 
for the term of four years and the other two for the term of two years. 
All vacancies occurring in said board shall be filled by appointment in 
like manner as aforesaid, to fill the unexpired term. [R. C. 1905, § 1161; 


1903, ch. 108, § 2. 
See note immediately preceding section 1709. 


§ 1771. Term of office. Such board of trustees shall annually elect from 
among their number a president and secretary, who shall hold office for 
two years and until their successors are chosen and qualified. Three of said 
trustees shall constitute a quorum, and shall meet annually in the month of 
April and as often thereafter as may be deemed necessary for the proper 
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transaction of business, upon the call of the president or secretary. [R. C. 


1905, § 1162; 1903, ch. 108, § 3. 
Sec note immediately rele section 1702. 


§ 1712. Duties. Said trustees shall have the general management and super- 
intendency of said institution; shall prescribe all rules and regulations for the 
government thereof, and the admission of pupils thereto, and generally per- 
form all acts necessary to render the said institution efficient for the purposes 
for which the same is established, to wit: For the relief and instruction of 
the feeble minded and for the care and custody of the epileptic and idiotic 
of the state, and they may introduce and establish such trades and manual 
industries as in their judgment will best train their pupils for future self- 


support. [R. C. 1905, § 1168; 1903, ch. 108, § 4.] 
See note imniediately preceding section 1709. 


§ 1718. Appointment of superintendent. Such board shall appoint a super- 
intendent of said institution who shall be a physician skilled in caring for, and 
in instructing the class of unfortunates to be provided for by this article. 
Such superintendent shall name all the subordinate officers, and such nomina- 
108 6S] confirmed or rejected by the board. [R. C. 1905, § 1164; 1903, 
ch. : 3 


See note immediately preceding section 1709. 

§ 1714. Who may receive benefits of school. All feeble minded persons 
residents of this state, who, in the opinion of the superintendent, are of suit- 
able age and capacity to receive instruction in the institution for feeble 
minded, and whose defects prevent them from receiving proper training in the 
public schools of the state, and all idiotic and epileptic persons residents of 
this state, may be admitted to and receive the benefits of the institution, sub- 
ject to payment of the sums hereinafter provided, and to such rules and regu- 
lations as may be made by the board of control; provided, however, that any 
inmate of such institution shall not be removed therefrom, except upon a 
written request of the parent, parents, guardian or custodian of such inmate, 
which said request must receive the approval of the superintendent before 
such inmate can be removed. But any feeble minded person who is offensive 
to the public peace or to good morals, and who is a proper subject for classi- 
fication and discipline in the institution, may be committed, on pursuing the 
same course of legal commitment as govern admissions to the state hospital 
for the insane. Such commitment shall comply with such rules and regulations 
as may be made by the board of control, and shall be accompanied by the 
certificate of indigence, as provided in chapter 165 of the Laws of 1911 
[constituting, as amended, sections 1717 and 1718 herein]. (1913, ch. 166; 
1909, ch. 213; 1907, ch. 237; R. C. 1905, § 1165; 19038, ch. 108, § 6.] 


See note immediately preceding section 1709. 

§ 1715. Inmate may be deported, when. Whenever it shall be found by the 
board of trustees of the institution for feeble minded that the parent or 
guardian of any inmate, if legally chargeable with the support of such inmate, 
shall have removed from the state and become a resident of another state or 
county, such board shall have authority to send such inmate, at the expense 
of the state, to the place where such inmate belongs in every case where the 
place of residence of his parent or guardian can be ascertained. The superin- 
tendent of such institution shall cause such inmate to be conveyed to the 
place of his parent’s or guardian’s residence, and shall be entitled to be reim- 
bursed in the amount of the actual expense thereof out of the state treasury 
upon the presentation of his bill therefor, audited and certified to by the 
board of trustees. There is hereby appropriated out of any moneys in the 
state treasurer’s hands, not otherwise appropriated, a sum sufficient to carry 
out the provisions of this section. [1909, ch. 212.] 


See note immediately preceding section 1709. ; 
§ 1716. Duties of officers. The president shall preside at all meetings of 
the board, when present, and in his absence a president pro tempore may be 
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chosen to perform the duties of president. He shall sign all contracts on 
behalf of the board and all orders upon the treasurer. The secretary shall 
countersign all contracts and orders upon the treasurer and shall keep a cor- 
rect report of the proceedings of the board, and shall have charge in trust for 
the institution of all papers and records of the same. Such board shall appoint 
a treasurer who may or may not be one of their number, as they deem 
best, as provided in section 1808. [R. C. 1905, § 1166; 1903, ch. 108, § 7.] 
note immediately preceding section 1709. 

§ 1717. Payments required. The person legally responsible for the sup- 
port of any person heretofore or hereafter admitted to such institution shall 
pay to the support of said institution the sum of fifteen dollars ($15.00) per 
month during all the time such person is an inmate of said institution, but 
if the person so liable be unable to pay such sum, for which inability the 
certificate of the county judge of the county from which said person is 
admitted shall be prima facie evidence, it is hereby made a charge upon the 
county, and upon the presentation of a certificate by the superintendent of 
said institution, certified to by the chairman of the board of control, to the 
auditor of said county, that such indigent person is a regular and proper 
inmate of such institution, said auditor shall immediately transmit to the 
superintendent of said institution his warrant as such auditor payable out of 
the county treasury for said sum of fifteen dollars, and a county auditor’s 
warrant for a like amount each month thereafter so long as such person 
remains an inmate of said institution. [1913, ch. 167, § 1; 1911, ch. 165; 1907, 
ch. 237; R. C. 1905, § 1167; 1903, ch. 108, § 8; 1905, ch. 120.] 

See note immediately preceding section 1709. 

Appropriation of $11,500 for maintenance of feeble minded institute should be sup- 
plemental to extent of payments under chapter 237, Laws 1907. State ex rel. McCue v. 
Lewis, 18 N. D. 125, 119 N. W. 1037. 

§ 1718. Proceedings to charge county. Any inmate of said institution shall 
become a charge on the county from which such inmate came when the 
superintendent of the institution certifies to the county judge of such county 
under oath that he is no longer able to collect the monthly payment herein 
provided for from the legally responsible parent or guardian of such feeble 
minded inmate, and that he has exhausted all means at his disposal to compel 
payment. The county judge shall then issue a certificate of indigence, and 
upon the presentation thereof, certified to in the same manner as is provided 
for in section 1717 of this act, the county auditor shall immediately transmit to 
the superintendent of said institution his warrant as such auditor, and the. 
sum of fifteen dollars ($15) each month shall be paid to said superintendent 
as provided for in section 1717. [1913, ch. 167, § 2.] 

§ 1719. Payments, how applied. The superintendent quarterly, during the 
months of January, April, July and October shall cover into the state treasury 
all sums so paid, the same to be credited to the maintenance fund of said 
institution. [1911, ch. 164; 1907, ch. 237; R. C. 1905, § 1168; 1903, ch. 108, § 9.] 

See note immediately preceding section 1709. 

§ 1720. Duties of trustees. The board of trustees shall take and hold in 
trust for said institution all lands or property hereafter granted, given, devised 
or conveyed to the institution for feeble minded, to be applied and used at 
Grafton aforesaid, and any moneys now or hereafter appropriated or intrusted 
to said institution may be drawn at any time from the state treasury upon 
the order of the board of trustees, on the presentation of proper vouchers to 
the state auditor. [R. C. 1905, § 1169; 1903, ch. 108, § 10.] 

See note immediately preceding section 1709. 

§ 1721. Officers to report, when. On or before the first day of November, 
in each even numbered year, or oftener if required, the superintendent, 
secretary and treasurer shall render to the board of trustees full and complete 
reports, accompanied by such recommendations as may seem to them wise 
and proper, and biennially, and on or before the first day of December, pre- 
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ceding the regular sessions of the legislature, said board of trustees shall 
furnish the governor a printed report of said institution for the two years 
ending on the preceding June thirtieth. Said report shall contain such 
matters as are of interest to the institution, with reports of the superintendent, 
such as is common from like institutions; with a detailed statement of the 
disbursements. The state authorities shall print and deliver to the proper 
officers for the use of the legislature and state officers, five copies for each, 
and shall deliver to the officers of such institution the number estimated by 
them to be necessary for the use thereof, not to exceed five for each member 
enrolled therein. [R. C. 1905, § 1170; 1903, ch. 108, § 11.] 

See note immediately preceding section 1709. 

As to reports to the governor and the contents thereof, see sections 95, 97, 98, 633. 

§ 1722. Compensation. Each member of the board shall receive as full 
compensation for his services as such trustee, three dollars per day for each 
day necessarily and actually employed in his duties as such trustee, together 
with five cents per mile for every actual and necessary mile traveled in going 
to and returning from the place of meeting of said board; provided, however, 
that the secretary and treasurer shall each receive for his services annually 
a sum not to exceed fifty dollars, as may be allowed by the board. [R. C. 


1905, § 1171; 1908, ch. 108, § 12; 1905, ch. 120.] 
ee note immediately preceding section 1709. 


ARTICLE 15.— FLORENCE CRITTENDEN Home. 


§ 1723. Declared a charitable institution. The Florence Crittenden home, 
located at Fargo, is hereby declared to be one of the charitable institutions 
of the state of North Dakota and as such entitled to receive aid from the 
oie fund of the state for the support of the poor therein. [1909, ch. 35, 

1. 


See section 243. 
§ 1724. Appropriation. There is hereby annually appropriated the sum 
of three thousand dollars to such Florence Crittenden home, located at Fargo, 
for the purpose of assisting in its support and maintenance. [1909, ch. 35, § 2.] 


ARTICLE 16.— INDUSTRIAL SCHOOL. 


§ 1725. Name and objects. That the institution known as the industrial 
school and school for manual training, located at Ellendale, Dickey county, 
North Dakota, be henceforth designated the state normal and industrial school, 
the object of such school being to provide instruction in a comprehensive 
way in wood and iron work and the various other branches of manual train- 
ing, cooking, sewing, modeling, art work, and the various other branches 
of domestic economy as a co-ordinate branch of education, together with 
mathematics, drawing and the other necessary school studies, and to prepare 
teachers in the science of education and the art of teaching in the public 
schools, with special reference to manual training. [1907, ch. 241; R. C. 
1905, § 1172; 1897, ch. 89, §§ 1, 2; R. C. 1899, § 974.] 

§ 1726. Endowment. All proceeds accumulating in the interest and income 
fund arising from the sale or leasing of all lands granted or hereafter to be 
granted by the state of North Dakota or by the constitution of the state of 
North Dakota for the said industrial school, are hereby pledged for the 
establishment and maintenance of said industrial school. [R. C. 1905, § 1173; 
1897, ch. 89, § 3; R. C. 1899, § 975.] 

§ 1727. Management. The management and government of such school 
shall be vested in a board of trustees, consisting of five members, two of whom 
shall be residents of Dickey county, to be known as the board of trustees of 
the industrial school, and to be appointed as provided in this section. The 
members of the board shall be nominated by the governor and by and with the 
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consent of the senate, shall be appointed on or before the third Monday in 
February of each biennial session of the legislative assembly, for a period of 
four years from said date; provided, however, that the first board of trustees 
shall be appointed by the governor at once upon the taking effect of this 
article; and provided, further, that the term of the first board shall be, three 
members for a period of four years and two members for a period of two years, 
the length of the term of the respective trustees to be designated by the 
governor in making the appointments. Such appointments shall be made by 
and with the consent of the senate, when the legislative assembly is in session, 
otherwise the trustees appointed shall qualify and hold office until their 
successors are appointed and qualified. The governor shall have power to 
fill all vacancies which may occur in said board when the legislative assembly 
is not in session, and the members of said board shall hold their office until 
their successors are appointed and qualified as provided herein. [R. C. 1905, 
§ 1174; 1897, ch. 89, §§ 4, 5; R. C. 1899, § 976.] 3 

§ 1728. Meetings of board. Compensation. The board shall hold its meet- 
ings at the city of Ellendale, in Dickey county, and fix the time for holding 
the same. They shall not hold to exceed six regular meetings each year; pro- 
vided, that the president of the board shall have power to call special meet- 
ings, whenever in his judgment it becomes necessary. At their first meeting 
they shall proceed to elect a president and a secretary. but the secretary need 
not be a member of the board of trustees, and at said meeting they shall adopt 
a seal for said state industrial school. A majority of the board shall be a 
qucrum. tkach trustee and the secretary shall receive three dollars per day 
for each day necessarily employed in attendance upon sessions of the board, 
and five cents per mile for each mile necessarily traveled, to be paid on pre- 
sentation of proper vouchers containing an itemized statement of the number 
of days in attendance and miles actually traveled as above provided, duly 
verified by his oath and approved by the president and secretary of the board, 
and the state auditor shall audit such claims and draw his warrants upon the 
state treasurer for the amounts so allowed. [R. C. 1905, § 1175; 1897, ch. 89, 
§§ 6, 7; R. C. 1899, § 977.] 

§ 1729. Oath. Bond. Plans and specifications. Before entering upon the 
duties of his office each member of said board of trustees shall take and sub- 
scribe an oath as follows: ‘‘ I do solemnly swear that I will support the con- 
stitution of the United States and the constitution of the state of North 
Dakota, and will faithfully discharge the duties of board of trustees of the 
state industrial school according to the best of my ability; that I have not 
received and will not knowingly and intentionally, directly or indirectly, 
receive any money or other consideration from any source whatever for any 
vote or influence I may give or withhold or for any other official act I may 
perform as such trustee, except as herein provided.’’ He shall also execute 
a bond in the penal sum of three thousand dollars, for the use and benefit of 
the state of North Dakota, with two or more good and sufficient sureties to 
be approved by the governor, and be filed with the secretary of state, con- 
ditioned upon the faithful performance of his duties and the honest and 
faithful disbursements of and accounting for all moneys which may come into 
his hands under the provisions of this article. The members of said board 
having taken the foregoing oath and executed the bond as aforesaid are hereby 
empowered and required to cause to be prepared suitable plans and speci- 
fications by a competent architect. Such plans shall contemplate-the erection 
of a building or buildings which will accommodate not less than one hundred 
nor more than five hundred students, and shall be accompanied by specifi- 
cations and by a detailed estimate of the amount required and description of 
all material and labor required for the erection and full completion of the 
building or buildings; and no plan shall be adopted that contemplates the 
expenditure of more money for its completion than the amount reasonably 
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necessary to carry out the object of said institution. [R. C. 1905, § 1176; 
1897, ch. 89, § 8; BR. C. 1899, § 978.] 

§ 1780. Superintendent of construction. Proposals for building. The said 
board of trustees shall employ the architect whose plans and specifications are 
accepted to act as superintendent of construction, who shall receive for 
such plans and specifications and for superintending construction such pay 
as the board by agreement may determine, which pay shall not exceed an 
amount equal to five per cent of the estimated cost of said building. When- 
ever the said plans and specifications shall have been approved and adopted 
by a majority of the board of trustees they shall cause to be inserted in at least 
two of the daily newspapers published in the state of North Dakota, and 
having a general circulation therein an advertisement for sealed bids for the 
construction of the buildings herein authorized, and they shall furnish a 
printed copy of this article, and a copy of the plans and specifications to any 
person or persons applying therefor; provided, said trustees may advertise 
as aforesaid whenever there shall be a sufficient amount of money to the 
credit of said industrial school with which to construct all or any part thereof 
deemed expedient by said trustees to erect or construct; provided, further, 
that said building or buildings shall be erected on the piece.or parcel of land 
at or near the city of Ellendale, in Dickey county, donated by the citizens 
of said city, and now held in fee simple by the state of North Dakota. No 
trustees or officers of said industrial school shall be in any way interested 
in any contract for the erection of said building or buildings or furnishing 
any material for said buildings, and if any such officer be so interested he 
shall be deemed guilty of a misdemeanor and on conviction be fined in any 
sum not exceeding five thousand dollars. [R. C. 1905, § 1177; 1897, ch. 89, 
§§ 9, 10, 11; R. C. 1899, § 979.] 

§ 1731. Treasurer to keep funds. Accounts, how audited. All moneys 
that may accrue from the interest and income derived from the renting and 
sale of lands hereinbefore appropriated and all moneys that may hereafter 
be appropriated by the legislative assembly of North Dakota, including all 
moneys raised in any other manner for said school, shall be deposited with the 
state treasurer, to be by him kept in a separate fund, which shall be known 
as the state industrial school fund; and such funds shall be used exclusively 
for the benefit of said school, as may be herein or hereafter provided. The 
board of trustees of the state industrial school shall audit all accounts against 
the funds appropriated by the legislative assembly of the state of North 
Dakota, or held by the state for the use of the state industrial school, and the 
state auditor shall issue his warrant upon the state treasurer for the amount 
of all accounts which have been so audited and allowed by the board of 
trustees and attested by the president and secretary of said board. The 
board of trustees of the state industrial school shall direct the disposition of 
all moneys appropriated, or that may hereafter be appropriated by the 
legislative assembly of the state of North Dakota, or may hereafter accumu- 
late in any manner in the state industrial school fund. The board shall have 
the power to receive all donations, gifts and bequests that may be offered or 
tendered to or for the benefit of such school, and dispose of the same. All 
moneys coming into the hands of such board shall be immediately covered 
into the state treasury to the credit of the state industrial school fund. 
[R. C. 1905, § 1178; 1897, ch. 89, §§ 13, 14, 15, 16; R. C. 1899, § 981.) 

§ 1732. Faculty. The board of trustees shall have power to employ a 
president and necessary teachers, instructors and assistants to conduct such 
school, and to prescribe their respective duties and to fix the salaries of 
such employes. They shall have power to remove the president, instructors 
and assistants and to fill all vacancies. The faculty shall consist of the presi- 
dent, teachers and instructors, and it shall pass all needful rules and regu- 
Jations for the government and discipline of the school and all such rules and 
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regulations as are necessary for the preservation of morals, decorum and 
health. [R. C. 1905, § 1179; 1897, ch. 89, §§ 17, 18; R. C. 1899, § 982.] 

_ § 1783. Military instruction required. The state normal-industrial school 
is authorized and required to give theoretical and practical instruction in 
military science under such rules and regulations as the faculty of said 
institution may prescribe. [1909, ch. 167, § 1.] 

§ 1734. Inspection by adjutant-general. Such company or companies as 
may be organized and drilled at said institution shall be subject to regular 
Inspection by the adjutant-general of the state of North Dakota, or by an 
officer detailed for that purpose. [1909, ch. 167, § 2.] 

§ 1735. Muskets to be loaned. The adjutant-general is hereby authorized 
to loan to said state normal-industrial school fifty muskets and accoutrements, 
or such part thereof as may be available, for efficiently organizing and drill- 
ing said company or companies, the adjutant-general to prescribe the terms 
upon which such loan may be made. [1909, ch. 167, § 3.] 

§ 1736. Appropriation. There is hereby appropriated out of the state 
treasury for said state normal-industrial school from any moneys not other- 
wise appropriated, the sum of one hundred fifty dollars annually for the 
re ay such stores as may be necessary for target practice. [1909, ch. 

§ 1737. Reports. The faculty shall make an annual report to the board 
of trustees on or before the first Monday of November of each year, showing 
the condition of the school and containing such recommendations as the wel- 
fare of the institution shall demand. The board of trustees shall make a 
report to the governor on or before the fifteenth day of November next pre- 
ceding each biennial session of the legislative assembly, containing the sev- 
eral reports of the faculty herein provided for, and showing the condition of 
the funds appropriated for the school, the money expended and the purpose 
for which the same was expended in detail, and showing the number of 
students in attendance, the work accomplished by them, and the condition of 
. the school in general. [R. C. 1905, § 1180; 1897, ch. 89, §§ 19, 20; R. C. 1899, 


§ 983. 
1, to reports to the governor, see sections 95, 97, 98. As to reports in general, see 
section 633. 


ARTICLE 17.— LEasina PorTIOoNS oF CAMPUSES OF EDUCATIONAL INSTITUTIONS. 


§ 1738. Power to lease granted. The board of trustees or directors of the 
state university and school of mines, the state agricultural college, the state 
industrial school, the North Dakota academy of science, the state school of 
forestry and the various state normal schools and such other state institu- 
tions of learning of the state of North Dakota as may hereafter be estab- 
lished, shall have power to grant leases of land of portions of the campuses 
of said institutions to student and graduate student organizations for the pur- 
pose of erecting and maintaining thereon student club-houses or dormitories ; 
provided, that said organizations shall first have incorporated under the laws 
of the state of North Dakota and shall have submitted to the board of trustees 
or directors plans and specifications of the building proposed to be erected 
thereon; and, provided, further, that in relation to the conduct and behavior 
of said organizations and their members in and about said premises and the 
use to be made of such buildings and premises said organizations and their 
members shall, in each instance, be subject to the management and control 
of the board of trustees or directors, and the faculty of the institution upon 
whose lands said lease is granted. Such premises and improvements thereon 
shall at all times remain under the absolute and exclusive control of the 
state, and the state or the board of trustees or directors of the institution 
upon whose lands such lease shall be granted may at any time revoke the 
game, and any such lease as may have been granted by any such board to any 
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such organization for such purpose prior to the passage of this act is hereby 
legalized and must be considered as binding on the parties thereto, in so far 
as the same shall be in accordance with the provisions of this section and the 
constitution of this state. [1909, ch. 107.] 


ARTICLE 18.—APPROPRIATION REQUESTS TO BE PRINTED. 


§ 1739. Required of boards. The boards of trustees of the state university 
at Grand Forks, the agricultural college at Fargo, the state normal schools, 
the normal and industrial school at Ellendale, the science school at Wahpeton, 
and the school of forestry at Bottineau, shall prepare and submit to the state 
board of education on or before November fifteenth preceding each biennial 
session of the legislature, in duplicate form, a carefully itemized statement 
of the needs of the institutions under the direction of the above boards for 
the biennial period. [1913, ch. 64, § 1.] 

See sections 708-710. 

§ 1740. Contents of statements. (a) The statements shall show estimated 
receipts from all sources, and the estimated expenditure for maintenance, 
not including expenditures for buildings and other permanencies for the 
biennial period. 

(b) The statements shall also show the appropriations necessary for build- 
ings, other permanencies, such maintenance as is needed over and above esti- 
mated income, and the specific amounts asked for in the form of appropria- 
tions for such purposes. 

(c) It is further provided that the legislature shall make no appropria- 
tions for purposes not presented in the general requests of the institutions 
at the time required in section 1739. [1913, ch. 64, § 2.] 

§ 1741. Publication. Upon receipt of these statements from the boards 
enumerated in section 1739 the governor shall immediately have the same 
printed in one pamphlet and distributed to members and members-elect of 
the legislature not later than December fifteenth. ([1913, ch. 64, § 3.] 

§ 1742. Legislation. All persons, institutions and educational interests 
shall so far as possible submit to the state board of education on or before 
November fifteenth preceding the assembling of the legislative assembly any 
desired legislation affecting education or amendments to the existing school 
laws, which, together with any comments on the same that the board of 
education may care to make, shall be published, and copies thereof presented 
to the members of the legislature as hereinbefore provided in section 1741. 
[1918, ch. 64, § 4.] 

ARTICLE 19.— EpucaTIONAL Tax. 


§ 1743. Maintenance of state educational institutions. For the purpose of 
providing for the maintenance of the state university and school of mines at 
Grand Forks, the agricultural college at Fargo, the state normal school at 
Valley City, the state normal school at Mayville, the state normal school at 
Minot, the school for the deaf at Devils Lake, the school of forestry at Bot- 
tineau, the North Dakota academy of science at Wahpeton, and the normal 
industrial school at Ellendale, as a part of the public school system of this 
state, there is hereby levied upon all taxable property in the state, real and 
personal, an annual tax of one and one-eighth mills of each dollar of the 
assessed valuation of such property in each and every year thereafter. [1913, 


ch. 148, § 1; 1907, ch. 107, § 1; R. C. 1905, § 838; 1901, ch. 156, § 1.] 
R. C. 1905, §§ 838, 839, 840 and 841 were expressly repealed in Laws 1911, ch. 266, 
§ 310, but are here amended and re-enacted in sections 1743, 1744, 1745 and 1746, 
respectively. ; 

§ 1744. County auditor shall calculate amount of levy. The county auditor 
of each county shall at the time of making the annual tax list in his county 
calculate the amount of the levy hereinbefore provided for upon each and 
every item of property assessed in his county as it appears upon the last 
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assessment roll, and extend the same upon such tax list in a column to be pro- 
vided for that purpose, and such tax shall thereupon be calculated and paid 
over to the state treasurer the same as other state taxes. [1913, ch. 148, § 2; 
1907, ch. 107, § 2; R. C. 1905, § 839; 1901, ch. 156, § 2.] 

§ 1745. Taxes, how apportioned. Such taxes so levied shall be apportioned 
by the state treasurer to the several institutions herein mentioned as follows: 
Thirty-three one-hundredths of a mill to the state university and school of 
mines at Grand Forks; twenty one-hundredths of a mill to the agricultural 
college at Fargo; fifteen one-hundredths of a mill to the state normal school 
at Valley City; twelve one-hundredths of a mill to the state normal school at 
Mayville; thirteen and one-half one-hundredths of a mill to the state normal 
school at Minot; six one-hundredths of a mill to the school for the deaf at 
Devils Lake; two one-hundredths of a mill to the school of forestry at Bot- 
tineau; four one-hundredths of a mill to the North Dakota academy of science 
at Wahpeton; seven one-hundredths of a mill to the industrial school at 
Ellendale; provided, that all moneys hereafter collected shall be apportioned 
as herein provided. [1913, ch. 148, § 3; 1907, ch. 107, § 3; R. C. 1905, § 840; 
1901, ch. 156, § 3.] 

§ 1746. Moneys, how appropriated. The moneys collected from the tax 
hereinbefore levied are hereby appropriated for the maintenance of the state 
university and school of mines at Grand Forks, the agricultural college at 
Fargo, the state normal school at Valley City, the state normal school at 
Mayville, the state normal school at Minot, the school for deaf and dumb at 
Devils Lake, the academy of science at Wahpeton, the school of forestry at 
Bottineau, and the normal industrial school at Ellendale. The moneys herein 
appropriated shall be used only for the payment of expense of maintenance of 
the several institutions specified. [1913, ch. 148, § 4; 1907, ch. 107, § 4; 
R. C. 1905, § 841; 1901, ch. 156, § 4.] 


ARTICLE 20.— StaTeE HOSPITAL FOR THE INSANE. 


See section 1755 and note thereto ’ 

§ 1747. Location of. The state hospital for the insane as now established 
and located at Jamestown, in the county of Stutsman, shall continue to be the 
hospital for the insane of this state, and shall be known by the name of 
‘“ State Hospital for the Insane.’’ [R. C. 1905, § 1181; 1885, ch. 68, § 1; R. C. 
1895, § 984.] 

§ 1748. Board of trustees, appointment of. Vacancies. Such hospital shall 
be governed by a board of trustees consisting of five members to be appointed 
by the governor as hereinafter provided, and the term of office of such trus- 
tees shall be four years, except as hereinafter provided, and shall commence 
on the first Tuesday of April next succeeding their appointment. The 
governor at each regular session of the legislative assembly shall nominate 
and, by and with the advice and consent of the senate, appoint the trustees of 
such hospital in the place of those whose term shall thereafter first expire, and 
such trustees shall hold their offices until their successors are appointed and 
qualified. The governor shall fill all vacancies in the board by appointment to 
extend to the first Tuesday of April succeeding the next regular session of the 
legislative assembly and at such session the governor shall nominate and, by 
and with the advice and consent of the senate, appoint some person to fill the 
vacancy for the remainder of the term. Not more than two members of the 
board shall be appointed from the same county. [R. C. 1905, § 1182; 1885, 
ch. 68, § 2; 1889, ch. 93, § 1; R. C. 1899, § 985.] | 

See section 1755 and note thereto. ; 

§ 1749. Sessions of board. Compensation of trustees. The sessions of 
the board shall be held at the hospital and shall not in any one year exceed 
twenty-four days in the aggregate, but the governor may, when deemed 
necessary, authorize additional sessions. Each trustee shall receive three 
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dollars per day for each day necessarily employed in attendance upon sessions 
of the board and all necessary traveling expenses incurred therein, to be paid 
on the presentation of proper vouchers containing an itemized statement of 
the number of days’ attendance and the money actually expended as above 
provided, duly verified by his oath and approved by the president or secretary 
of the board; and the state auditor shall audit such claims and draw his 
warrant upon the state treasurer for the amounts so allowed. [R. C. 1905, 
§ 1183; 1889, ch. 93, §§ 3, 4; R. C. 1895, § 986.] 
See section 1755 and note thereto. 

§ 1750. Bond and oath of trustees. Each trustee shall, before entering 
upon the duties of his office, execute a bond to the state in the sum of five 
thousand dollars with two or more sureties to be approved as provided in 
section 662, conditioned for the faithful and impartial performance of his 
duties as such trustee; and he shall take and subscribe an oath to be indorsed 
upon his bond, which oath shall be the same as that required of other civil 
officers. [R. C. 1905, § 1184; 1889, ch. 93, § 1; BR. C. 1899, § 987.] 


section 1755 and note thereto. 

§ 1751. Object of hospital. The object of such hospital shall be to receive 
and care for all insane persons residing within the state who may be com- 
mitted to its care in accordance with the provisions of this article, and to 
furnish al] needed medical treatment, seclusion, rest, restraint, attendance, 
amusement, occupation and support which may tend to restore their health 
and recover them from insanity or to alleviate their sufferings. The board of 
trustees shall have power to discharge patients and to refuse additional 
applications for admission to such hospital when in its judgment the interests 
of the patients demand such discharge or refusal; and in the admission and 
retention of patients, curables and recent cases shall have preference over 
eases of long standing and violent, dangerous or otherwise troublesome cases 
shall have preference over those of an opposite description. [R. C. 1905, 
§ 1185; 1885, ch. 68, § 3; R. C. 1895, § 988.] | 

See section 1755 and -note thereto. 

§ 1752. Trustees may take land. The board of trustees may take in the 
name of the state and hold in trust for the hospital any lands conveyed or 
devised, and any money or personal property given or bequeathed to be applied 
for any purpose connected with such institution; but it shall not have power 
to bind the state by any contract beyond the amount of the appropriation 
which may at the time have been made for the purpose expressed in the 
contract, nor to sell or convey any part of the real estate belonging to such 
hospital without the consent of the legislative assembly, except that it may 
release any mortgage or convey any real estate which may be held by it as 
security for any money or upon any trust, the terms of which authorize such 
conveyance. No trustee or officer of the hospital shall be either directly or 
indirectly interested in any contract. for the purchase of building material. 
supplies or other articles for the use of the institution. The board shall provide 
and keep a seal upon which shall be inscribed the name of the hospital with 
such other words and devices as they may deem appropriate. [R. C. 1905, 
§ 1186; 1885, ch. 68, § 4; R. C. 1899, § 989.] 

See section 1755 and note thereto. 

§ 1753. Officers of board. The board of trustees shall elect a president and 
secretary from its own number, whose term of office shall be one year, and 
until their successors are elected and qualified. The board shall keep a record 
of its proceedings at all meetings in a book to be kept for that purpose; and 
at its annual meeting next preceding the biennial session of the legislative 
assembly it shall make a report to the governor of the condition and wants 
of the hospital, which shall be accompanied with a full and accurate report of 
the superintendent, showing the annual cost per capita of the inmates, and 
the per cent of discharges and recoveries, together with a detailed account 
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of all moneys received and paid out; five hundred copies of which report shall 


be printed. [R. C. 1905, § 1187; 1885, ch. 68, § 6; R. C. 1895, § 990.] 
See section 1755 and note thereto. 
As to reports to the governor, see sections 95, 97, 98, 633. 


§ 1754. Meetings of the board. The annual meeting of the board shall be 
held on the first Wednesday of September. Special meetings for the appoint- 
ment or removal of officers, or for the transaction of general business may be 
held upon the written request of the president or of any three members of 
the board. Three members of the board shall constitute a quorum for the 
transaction of business. [R. C. 1905, § 1188; 1885, ch. 68, § 7; R. C. 1895, 


§ si 
section 1755 and note thereto. 

§ 1755. Powers and duties of board. Salaries. The board of control shall 
have general control and management of the hospital, and shall make all 
by-laws, rules and regulations necessary for the government of the same, 
not inconsistent with the laws of the state. It shall appoint a superintendent 
who must be a physician of acknowledged skill and ability and a graduate 
of a reputable medical college. The superintendent shall appoint one or more 
assistant physicians who shall possess like skill and ability, and be a graduate 
of a reputable medical college; the board of control shall appoint a steward, 
also a matron, all of whom shall be styled the resident officers of the hospital, 
and who shall reside therein, and be governed by the laws and by-laws of 
the institution. The annual salaries of the resident officers shall be as follows: 
Superintendent, not to exceed four thousand dollars; matron, not to exceed 
nine hundred dollars; steward, not to exceed two thousand dollars; assistant 
superintendent, not to exceed two thousand dollars; assistant physician, not 
to exceed one thousand six hundred dollars; which said salaries shall be fixed 
by the board of control. (1913, ch. 58; R. C. 1905, § 1189; 1885, ch. 68, § 8; 
1891, ch. 182, § 1; R. C. 1895, § 992; 1905, ch. 119.) 


Section 243 transfers to the board of control full power to manage, control and govern 
the state hospital for the insane, subject only to the limitations therein mentioned. 
Section 244 abolishes the board of trustees of that institution and vests the powers pos- 
pessed by the board of trustees in said board of control. Section 258 makes it the duty 
of the board of control to appoint the superintendent, and section 269 provides for ap- 
pointments and discharges by him. 

Section 1755 amends and re-enacts R. C. 1905, § 1189. Amendment of the latter sec- 
tion was vetoed in Laws 1911, ch. 334, because it would conflict with the board of contro] 
bill passed at the same session. 

§ 1756. Monthly visits by one trustee. One or more of the trustees shall 
visit the hospital monthly, and the president of the board, with the superin- 
tendent, shall make monthly examinations of the accounts of the steward 
and certify their approval on the same page with his monthly balance. [R. C. 
1905, 3 1190; 1885, ch. 68, § 9; R. C. 1899, § 993.] 

ee section 1755 and note thereto. 

§ 1757. Superintendent. Bond and oath of. The superintendent of the 
hospital shall, before entering upon the duties of his office, give a bond to the 
state in the penal sum of twenty-five hundred dollars, conditioned for the faith- 
ful and impartial discharge of the duties of his office according to law, and the 
by-laws of such hospital, to be approved by the board, and take and subscribe 
an oath faithfully and diligently to discharge the duties required of him 
by law and the by-laws of the board of trustees. He shall be the chief 
executive officer of the hospital and shall have the entire control of the 
medical, moral and dietetic treatment of the patients; he shall employ all 
employes and assistants necessarily connected with the institution below the 
grade designated as officers in section 1755, and he may discharge any such 
employe at will and suspend any resident officer of the hospital, except the 
steward, being responsible to the board for the proper exercise of that 
power. [R. C. 1905, § 1191; 1885, ch. 68, § 10; R. C. 1895, § 994.] 

See section 1755 and note thereto. 

§ 1758. Duties of steward. The steward shall keep the accounts, pay those 
employed in and about the hospital, and have personal superintendence of 
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the farm, garden and grounds, and perform such other duties as may be 
assigned him by the by-laws, under the direction of the board of trustees; he 
shall purchase all supplies for the hospital wherever the best grade of articles 
in suitable quantities can be purchased at the lowest price, and, so far as 
practicable, in large rather than in small quantities; and shall, if in his judg- 
ment it can be done to advantage, advertise for proposals for staple articles 
and make contracts for the furnishing of the same in bulk or in quantity as 
may be needed for use. [R. C. 1905, § 1192; 1885, ch. 68, § 11; R. C. 1899, 


§ sic 
ee section 1755 and note thereto. 

§ 1759. New buildings. Whenever any additional building is erected or 
extensions, alterations or repairs are to be made in connection with such 
hospital, the board of trustees shall have authority to procure all necessary 
plans, drawings and specifications for such buildings, alterations or repairs; 
to advertise for proposals for the erection and completion thereof and to accept 
such bid as may seem to it most advantageous, the contractor in each case to 
give adequate security for the faithful performance of his contract; to appoint 
and fix the compensation of a building superintendent who shall superin- 
tend the work and perform such other duties in that respect as the board 
may require, and to discharge him; also to examine and certify to the correct- 
ness of his estimates and accounts for work under the contract, and of the 
superintendent and the employes. [R. C. 1905, § 1193; 1885, ch. 68, § 13; 


R. C. 1899, § 996.] 
See section 1755 and note thereto. 


§ 1760. Appropriations not to be diverted. No portion of any special ap- 
propriation for the erection of any building or for the doing of any work 
or for any purpose other than ordinary expenses shall be drawn from the state 
treasury in advance of the work done or the materials furnished, and only 
upon proper estimates thereof approved by the trustees, and no portion of 
any appropriation for any purpose shall be drawn from the treasury before it 
shall be required for the purpose for which it is made, and no appropriation 
which is or may be made for one purpose shall be drawn or used for any 
other purpose, and if at any time hereafter the sum appropriated by the 
legislative assembly for any specific purpose shall be found insufficient to 
complete and accomplish the purpose for which such appropriation is made, 
then no part of the sums so appropriated shall be expended or drawn from 
the treasury, nor shall any liability on the part of the state be created on 
account of such appropriation. [R. C. 1905, § 1194; 1885, ch. 68, § 14; R. C. 
1899, § 997.] 

§ 1761. Admission of nonresidents. The residents of other states or terri- 
tories may be admitted to the state hospital for the insane upon payment of 
the first cost of such board and treatment; provided, that no resident of 
another state or territory shall be received or retained to the exclusion of 
any resident of this state. If the superintendent shall receive any money 
or goods for the purpose of furnishing extra attention and comfort to any 
patient he shall account for the same in an itemized statement to the board 
of trustees. [1907, ch. 1387, § 2; R. C. 1905, § 1195; 1897, ch. 91; R. C. 1899, 
§ 998; 1903, ch. 105, § 1.] 

See section 1755 and note thereto. 

§ 1762. Cost of treatment. How determined. The board of trustees of 
the state hospital for the insane shall from time to time fix the amount to be 
paid for the board, care and treatment of the patients, which shall not exceed 
the sum of fifteen dollars per month for residents of the state; provided, 
however, that all nonresidents shall pay the actual cost of care and treatment, 
and the amounts so fixed shall be the sum the state hospital for the insane 
shall be entitled to demand for keeping any patient, and the certificate to 
that effect, subscribed and sworn to by the superintendent, shall be evidence 
of the amount due as fixed. [1911, ch. 155; 1907, ch. 137, § 3.] 


See section 1755 and note thereto. 
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§ 1763. Care of patients to be impartial. Exceptions. All patients in the 
hospital shall be regarded as standing on an equal footing; and the several 
patients, according to their different conditions of mind and body and their 
respective needs, shall be provided for and treated with equal care; provided, 
that if the relatives or immediate friends of any patient shall desire it and 
pay the expenses thereof, such patient may have special care and may be 
provided with a special attendant, as may be agreed upon with the super- 
intendent. In such cases the charges for such special care and attendance 
shall be paid quarterly in advance. The relatives or friends of any patient 
in the hospital shall have the privilege of paying any portion or all of the 
expenses of any such patient therein, and the superintendent shall cause the 
account of such patient to be credited with any sums so paid. [R. C. 1905, 
§ 1197; 1879, ch. 23, § 23; R. C. 1899, § 999.] 

See section 1755 and note thereto. 

§ 1764. Preference given in receiving patients. If at any time it becomes 
necessary, for want of room or other cause, to discriminate in the general 
reception of patients into the hospital, a selection shall be made as follows: 

1. Cases of less than one year’s duration. 

2. Chronic cases of more than one year’s duration, presenting the most 
favorable prospects for recovery, shall be next preferred. 

3. Those for whom application has been longest on file, other things being 
equal, shall be next preferred. 

4. When cases are equally meritorious in all other respects, the indigent 
ee = preferred. [R. C. 1905, § 1198; 1879, ch. 23, § 32; R. C. 1899, 

§ 1765. Proceedings when patient escapes from hospital. If any patient 
shall escape from the hospital the superintendent shall cause immediate search 
to be made for such patient and if such patient cannot be found he shall 
cause notice of such escape to be forthwith given to the commissioners of 
insanity of the county where the patient belongs and if such patient is found 
in such county the commissioners shall cause him to be returned and shall 
issue their warrant therefor as in other cases, unless the patient shall be dis- 
charged. [R. C. 1905, § 1199; 1879, ch. 23, § 36; R. C. 1895, § 1001.] 

§ 1766. Discharge of patients when cured. Any patient who is cured 
shall be immediately discharged by the superintendent. Upon such discharge 
the superintendent shall furnish the patient, unless otherwise supplied, with 
suitable clothing and a sum of money not exceeding twenty dollars, which 
shall be charged with the other expenses of such patient in the hospital. The 
relatives of any patient not susceptible of cure and not dangerous to be at 
large, shall have the right to take charge of and remove such patient on con- 
sent of the board of trustees, and during the interim between the meetings of 
the board the consent of two of the trustees shall be sufficient. [R. C. 1905, 
§ 1200; 1879, ch. 23, § 37; R. C. 1899, § 1002.] 

Bee section 1755 and note thereto. 

§ 1767. Discharge of patients before cure. On application of the relatives 
or immediate friends of any patient in the hospital who is not cured and who 
cannot be safely allowed to go at liberty, the commissioners of insanity of the 
county where such patient belongs, on making provision for the care of such 
patient within the county as in other cases, may authorize his discharge 
therefrom ; provided, that no patient who is under charge or conviction of 
homicide shall be discharged without order of the board of trustees. [R. C. 
1905, § 1201; 1879, ch. 23, § 38; R. C. 1899, § 1003.) 

See section 1755 and note thereto. 

§ 1768. Discharge of patient without application. When any patient is 
discharged from the hospital by the authorities thereof, without application 
therefor, notice of the order of discharge shall at once be sent to the commis- 
sioners of insanity of the county where he belongs and the commissioners 
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shall forthwith cause him to be removed and shall at once provide for his care 
in the county, as in other cases, unless such patient is discharged as cured. 
And if the commissioners of insanity of such county fail or neglect to take 
and remove such patient so discharged within thirty days from the date of 
the order discharging him, and of the notice of the order so sent, such county 
shall be liable for and pay to the state the sum of two dollars per day for the 
. care and keeping of such patient at the hospital during the time commencing 
at the expiration of thirty days after the date of such order and notice. It 
shall be the duty of the superintendent of the hospital to report all such 
delinquencies and the time of any patient so kept beyond such period of thirty 
days, giving the name thereof, the county where such patient belongs, the 
amount due from such county for such charge, to the governor, for the year 
ending on the thirtieth day of Jume each year. It shall be the duty of the 
state board of equalization to include and charge such amount so reported to 
each county so named, and the same shall be included and made a part of the 
tax levied against such county, in addition to the amount so levied by such 
board for state purposes. [R. C. 1905, § 1202; 1879, ch. 23, § 39; 1887, ch. 
66, § 1; R. C. 1895, § 1004.) 
See section 1755 and note thereto. 

§ 1769. Attorney-general to bring suit, when. Upon the report of the 
superintendent provided for in the preceding section, it shall be the duty of 
the attorney-general to bring an action against the county so indebted, for the 
amount due the state, and any judgment obtained in such action may be. 
enforced as other judgments against counties are enforced. [R. C. 1905, 
-§ 1203; 1887, ch. 66, § 2; B. C. 1899, § 1005. ] 

§ 1770. Superintendent not responsible for reception of patient, when. 
The warrant of the commissioners of insanity authorizing the admission of 
any person to the hospital as a patient, accompanied by a physician’s certifi- 
eate as provided by law, shall operate to shield the superintendent and other 
officers of the hospital against all liability to prosecution of any kind on 
account of the reception and detention of such persons in the hospital; pro- 
vided, such detention shall be otherwise in accordance with the laws and 
by-laws regulating its management. [R. C. 1905, § 1204; 1879, ch. 23, § 43; 
R. C. 1899, § 1006. ] 

§ 1771. Hospital seal to be affixed. The superintendent shall affix the seal 
of the hospital to each notice, order of discharge, report or other paper re- 
quired to be given or issued by him. [R. C. 1905, § 1205; 1879, ch. 23, § 44; 
R. C. 1899, § 1007.] 

§ 1772. Board to furnish blanks to commissioners of insanity. The board 
of trustees of the hospital shall provide the commissioners of insanity of 
each organized county with such blanks as may be necessary to enable them 
to comply with the provisions of this article, and also with a copy of the by- 
laws of the hospital, when printed. [R. C. 1905, § 1206; 1879, ch. 28, § 46; 
R. C. 1899, § 1008.] 

See section 1755 and note thereto. 

§ 1773. Additional buildings. To provide for the erection of necessary 
additional buildings for the hospital for the insane at Jamestown and other 
needed and necessary improvements and the proper equipment of such build- 
ings, the board of trustees of the state hospital for the insane may issue bonds 
for such sum or sums of money as can actually be used in the construction 
of such necessary additional buildings, not exceeding the sum of fifty thousand 
dollars; said bonds shall be in denominations of one thousand dollars each, 
shall bear interest at a rate not exceeding six per cent per annum, and shall 
be payable in twenty years from the date of issue, from the interest and income 
fund accumulating from the sale, rental or lease of lands donated to the said 
hospital for the insane by article 19, section 215, division 8, of the constitution 
of the state of North Dakota, or from the rental or lease of such lands. The 
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interest on such bonds shall be paid annually on the first day of January of 
each year, and shall be payable from the interest and income accumulating 
from the sale, rental or lease of lands apportioned to the institution ; provided, 
if at any time there shall not be sufficient money to pay such interest there is 
hereby appropriated out of the state treasury, out of funds not otherwise 
appropriated, a sum sufficient to meet such interest; provided, further, that a 
sufficient amount of funds accumulating in the interest and income fund for 
sale or rental of land or lands appropriated to the hospital for the insane 
shall be used and applied solely for the payment of interest on such bonds 
and for the creation of a sinking fund with which to pay such bonds on 
maturity. The state board of equalization, at the time the other taxes are 
levied, shall levy a sufficient tax annually to pay the interest on such bonds 
as the same shall become due, which tax shall be collected in the same manner 
that other state taxes are collected. [R. C. 1905, § 1207; 1899, ch. 99, § 1; 
R. C. 1899, § 1008a.] 
See section 1755 and note thereto. 

§ 1774. Moneys, where deposited. All moneys that may arise or be derived 
from the sale, rental or lease of lands appropriated to the hospital for the 
insane shall be deposited with the state treasurer, to be used exclusively for 
the benefit of the hospital for the insane. [R. C. 1905, § 1208; 1899, ch. 99, 
§ 2; R. C. 1899, § 1008b.] | 


ARTICLE 21.— So.tpiErs’ Homer. 


§ 1775. Location of. The soldiers’ home as located and established at the 
city of Lisbon, in the county of Ransom, shall continue as such at said place. 
[R. C. 1905, § 1209; 1890, ch. 165, § 1; R. C. 1895, § 1009.] | 

§ 1776. Object of. The object of the soldiers’ home shall be to provide a 
home and subsistence for all honorably discharged soldiers, sailors and marines 
who have served in the army or navy of the United States, and who are dis- 
abled by disease, wounds, old age or otherwise, and their wives and widows. 
[R. C. 1905, § 1210; 1890, ch. 165, § 2; 1893, ch. 121, § 1; R. C. 1899, § 1010. ] 

§ 1777. Who may be admitted. No applicant shall be admitted to such 
home who has not been a resident of this state at least one year next preceding 
his application for admission therein, unless he served in a Dakota regiment 
or was accredited to the territory of Dakota. [R. C. 1905, § 1211; 1890, ch. 
165, § 2; 1893, ch. 121, § 1; R. C. 1899, § 1011. 

§ 1778. Granted lands and funds pledged. All lands which have been or 
may be hereafter granted by the United States or by this state for a soldiers’ 
home are hereby set apart for the support of such home, and all proceeds 
from the sales of such lands are hereby pledged as a perpetual fund for the 
use and benefit of such home. [R. C. 1905, § 1212; 1890, ch. 165, § 3; R. C. 
1899, § 1012.] 

§ 1779. Board of trustees. The general supervision and government of the 
home shall be vested in a board of five trustees, to be styled ‘‘ the board of 
trustees of the soldiers’ home,’’ each member of which shall have served in 
the army or navy of the United States, or members of the national guard of 
North Dakota, and four of whom shall be appointed by the governor, by and 
with the advice and consent of the senate, two of whom shall be from the 
county wherein the institution is located. The members of the board shall 
hold their office for the term of three, four and five years, respectively. The 
time for which each member shall hold his office shall be designated in his 
certificate of appointment. The commander or chief officer of the organization 
known as the Grand Army of the Republic shall be ex-officio a member of said 
board, with the same powers, duties and privileges as the other members 
thereof. The compensation of the trustees shall be three dollars per day each, 
for not exceeding twenty-four days in any one year and their necessary 
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expenses while performing the duties of their office. [1911, ch. 278; BR. C. 
1905, § 1213; 1897, ch. 182; R. C. 1899, § 1013.] 

§ 1780. Oath and bond of trustees. Before entering upon the duties of 
his office each member of the board shall take and subscribe the oath required 
of other civil officers and execute a bond to the state in the sum of three 
thousand dollars with two or more sureties, to be approved by the governor, 
conditioned for the faithful performance of his duties and the honest and 
faithful disbursement of and accounting for all moneys which may come 
into his hands under the provisions of this article, which bond and oath 
shall be filed in the office of the secretary of state. [R. C. 1905, § 1214; 
1890, ch. 165, § 6; R. C. 1899, § 1014.] 

§ 1781. Annual meeting. It shall be the duty of the board to meet annually 
on the first Tuesday in June, and at such meeting to elect a chairman of 
the board. The commandant shall act as secretary of said board. The board 
shall have four regular meetings in each year and may adopt a seal and 
make rules and regulations not inconsistent with the constitution of the 
United States, or of this state, for the management and government of such 
homes, including such rules as it shall deem necessary for the preservation 
of order, enforcing discipline and preserving the health of its inmates. The 
board shall annually make full and detailed report of the disbursements of 
the home and its condition financially and otherwise to the governor, and to 
each regular session of the legislative assembly. [R. C. 1905, § 1215; 1897, 
ch. 182; R. C. 1899, § 1015; 1901, ch. 37.] 

As to reports to the governor, see sections 95, 97, 98, 633. 

§ 1782. Commandant and subordinate officers. Qualifications. Such board 
shall have the power and it shall be its duty to appoint a commandant for 
said home who shall serve during the pleasure of the board and who shall be 
one who was honorably discharged from the military or naval service of the 
United States, who served in the war of the Rebellion, whose salary shall 
not exceed twelve hundred dollars per annum, and who shall nominate, sub- 
ject to the approval of the board, all necessary subordinate officers who shall 
all be persons either honorably discharged from the service of the United 
States or widows of honorably discharged soldiers. Such subordinate officers 
may be removea by the commandant for inefficiency or misconduct, but in 
case of removal he must make a detailed statement of the cause thereof to 
the trustees and the board shall have the power to reinstate such persons. 
The compensation of the subordinate officers shall be fixed by the board. 
[R. C. 1905, § 1216; 1890, ch. 165, § 11; R. C. 1895, § 1016.]. 

§ 1783. Funds. How kept. Premiums for insurance. How paid. All 
moneys that may arise from the interest received on all moneys derived from 
the sale of lands appropriated for such home, including all moneys received 
from the rental of such lands, and all moneys hereafter appropriated for such 
home by this state, and all moneys received from other sources, shall be 
deposited with the state treasurer, to be by him transmitted at least once in 
every sixty days to the institution treasurer, if he shall have qualified as 
provided by law; and such money, when received by such institution treas- 
urer, shall be used exclusively for the benefit of such home as provided by 
law. Provided, that the cost for insurance on the buildings, furniture and 
equipment of said soldiers’ home shall be paid from the funds of said institu- 
tion, known as ‘‘ the soldiers’ home fund.’’ (1913, ch. 272; R. C. 1905, § 1217; 
1890, ch. 165, § 13; 1893, ch. 121, § 3; R. C. 1899, § 1017.] 

§ 1784. Majority of board to approve contracts, etc. Every contract to be 
performed by the board must receive the approval of a majority of the 
trustees in regular session, in order to be valid. All proceedings of the board 
shall be recorded in a book to be kept for that purpose and open to the 
inspection of any person on request. [R. C. 1905, § 1218; 1890, ch. 165, § 14; 
R. C. 1899, § 1018.] 
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§ 1785. Governor to accept grant. The governor is empowered and 

directed to accept for the state the conditions imposed by an act of congress, 
entitled ‘‘An act to provide aid to state or territorial homes for the support 
of disabled soldiers and sailors in the United States, approved Aug. twenty- 
seventh, 1888.’’ He is further directed to send to the president of the board 
of managers of the national home for disabled volunteer soldiers a copy of all 
laws bearing upon the establishment, regulation and maintenance of the 
soldiers’ home at Lisbon, with all printed regulations, relating to the manage- 
ment of the home now in force, together with a copy of this and the next 
section. [R. C. 1905, § 1219; 1895, ch. 104, § 1; R. C. 1899, § 1019.] 
« § 1786. Auditor to receipt for money. The state auditor is empowered to 
receive and receipt for any and all money which may become due to the state 
by reason of said act and to turn the same into the state treasury for the 
use and benefit of the state soldiers’ home, to be disbursed and accounted 
for in the same manner as other moneys appropriated out of the treasury for 
such home. [R. C. 1905, § 1220; 1895, ch. 104, § 2; R. C. 1899, § 1020.] 

§ 1787. Moneys received other than from sale of land to be paid to insti- 
tution treasurer, when. All moneys received as interest, rents, penalties, 
permits or from any other source than from the principal of sale of soldiers’ 
home lands, shall be paid over to the institution treasurer of said soldiers’ 
home, upon the warrant of the state auditor on the first day of January, 
April, July and October in each year. The money herein referred to shall 
be subject to the order of the board of trustees of the soldiers’ home, and 
shall be used for the support and maintenance of said institution. [R. C. 1905, 
§ 1221; 1905, ch. 164.] 

§ 1788. Disposition of estates of inmates of soldiers’ home when valued at 
$100 or less. Whenever any inmate of the soldiers’ home shall die, leaving 
property of the value of one hundred dollars or less, it shall be the duty of 
the commandant of the home to immediately take charge of the same, and if 
no valid claim of any heir or legatee is made therefor, and no application for 
letters of administration be made within one year, he shall convert it into 
cash and without probate or other proceedings, cover the same into the state 
treasury where it shall be credited to the institution, and he shall make a 
report of his action to the board of trustees, which report shall be audited 
and spread upon the records of the board. [R. C. 1905, § 1222; 1905, ch. 163, 
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§ 1789. When in excess of $100, commandant to apply for letters of 
tion. Whenever any inmate of the said soldiers’ home shall die 
leaving property in excess of one hundred dollars in value, and not disposed 
of by will, the commandant of the institution shall be entitled to letters of 
administration upon his estate, and it shall be his duty to make application 
to the proper court for the same, to qualify as such administrator and to 
distribute and dispose of such estate as otherwise by law provided; except 
that when no valid claim shall be made to said estate, by heirs or next of 
kin, for a period of one year after the granting of such letters of administra- 
tion, the residue of such estate shall revert to the state for the benefit of the 
said soldiers’ home. [R. C. 1905, § 1223; 1905, ch. 163, § 2.] 

§ 1790. No bond required nor compensation allowed for services. The 
commandant of the home, upon becoming administrator of any such estate, 
shall not be required to give any bond as otherwise required by law, nor 
shall he be entitled to charge or receive any compensation for his services as 
such, nor shall the county court of the county in which proceedings are had 
make or allow any charge or fee in connection therewith, other than the actual 
disbursements of the administrator. [R. C. 1905, § 1224; 1905, ch. 163, § 3.] 

§ 1791. Issuance of bonds. Rate of interest. Denomination. The governor, 
state auditor and state treasurer are hereby authorized and empowered to 
prepare for issuance negotiable bonds of the state of North Dakota to the 
amount of twenty thousand ee aor the purposes hereinafter stated. 
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Such bonds shall be in denominations of five hundred dollars each, payable 
to purchaser or bearer, and payable in thirty years from date of issuance, 
from the interest and income fund accumulating from the sale, rental or 
lease of lands or from the rental or lease of said lands donated to the said 
soldiers’ home by section 216 of the constitution of the state of North Dakota, 
which bonds shall bear interest at a rate not to exceed six per cent per 
annum, interest payable semi-annually on the first day of January and July 
in each year, with coupons attached for each interest payment, said coupons 
to be payable anywhere in the United States. Said bonds shall be issued 
under the great seal of the state, by the governor and treasurer, and shall 
be attested by the secretary of state and shall be negotiated by the treasurer. 
[R. C. 1905, § 1225; 1899, ch. 148; R. C. 1899, § 1020a.] 

§ 1792. Publication of notice of sale of bonds. The state treasurer shall 
receive sealed proposals for the purchase of said bonds and shall give public 
notice for four successive weeks in two or more newspapers of general 
circulation, one of which shall be published in the city of New York, giving 
date of such sale, and said bonds shall be sold to the highest bidder, for 
cash, at not less than their par value. [R. C. 1905, § 1226; 1897, ch. 131, § 2; 
R. C. 1899, § 1020b.] 

§ 1793. Tax to pay interest. The state board of equalization at the time 
other taxes are levied, shall levy a sufficient tax annually to pay interest on 
said bonds, as the same shall become due, until such time as there shall be 
funds in the treasury to pay said coupons from the sale or lease of lands 
granted by the constitution for a soldiers’ home, and it shall be the duty of 
the state treasurer from time to time to reimburse the state for all moneys 
so advanced, as soon as there shall be funds in the treasury derived from the 
0 or a of said lands. [R. C. 1905, § 1227; 1897, ch. 131, § 3; R. C. 1899, 

¢. 

§ 1794. Treasurer to pay coupons and bonds when due. When the interest 
coupons become due, and whenever the said bonds mature, it shall be the 
duty of the state treasurer to pay the same on presentation out of any funds 
in the treasury applicable thereto, and to cancel the same when paid. [R. C. 
1905, § 1228; 1897, ch. 181, § 4; R. C. 1899, § 1020d.] 

§ 1795. Proceeds of bonds. Said bonds shall bear date of July first, 1897, 
and proceeds of sale thereof shall be deposited with the state treasurer, and 
by him transmitted to the treasurer of the board of commissioners of the 
soldiers’ home, as provided by law, to be paid out only as hereinafter pro- 
vided. Whenever from any cause there shall not be sufficient funds to pay 
the interest as accumulated on said bonds, it shall be the duty of the treasurer 
to pay the interest out of any other unappropriated funds belonging to the 
state, and there is hereby appropriated out of the state general fund a sum 
sufficient to pay said interest on said bonds as it may become due before the 
funds and tax herein provided for can be made available, and it shall be the 
duty of the state treasurer to pay such interest promised at the time it falls 
due. [R. C. 1905, § 1229; 1897, ch. 131, § 5; R. C. 1899, § 1020e.] 

§ 1796. Appropriation. The sum of twenty thousand dollars so realized 
and received into the state treasury by the sale of bonds as hereinbefore 
provided, or so much thereof as may be necessary, is hereby appropriated 
for the purpose of paying outstanding indebtedness of said soldiers’ home, 
which is evidenced by eleven certificates, aggregating nine thousand five 
hundred forty-seven dollars, and interest thereon at six per cent, such cer- 
tificates bearing date as heretofore specified; provided, that if there shall 
remain in the hands of the institution treasurer any sum or sums after paying 
the above specified indebtedness, and the expense incidental to the issuance 
of the above bonds the same shall be used for permanent improvement or 
repairs of said soldiers’ home as the board of commissioners may direct. 
IR. C. 1905, § 1280; 1897, ch. 131, § 6; R. C. 1899, § 1020f.] 
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CHAPTER 15. | 
NORTH WING OF CAPITOL, AND STATE TROLLEY LINE, 


ArTIcte 1. NortH Wine or Capiton, §§ 1797-1803. 
2. State TROLLEY Line, §§ 1804-1806. 


ARTICLE 1.— NortH WING or CAPITOL. 


§ 1797. Bonds authorized. The governor, state auditor and state treasurer 
are hereby authorized and empowered to prepare for issue negotiable bonds 
for the state of North Dakota, to the amount of one hundred thousand 
dollars, for the purpose hereinafter stated. Such bonds shall be in denomina- 
tion of one thousand dollars each, payable to purchaser or bearer, and pay- 
able in twenty years from date of issue, or the said bonds, or any of 
them, may be paid off at periods of five years from the date of issue, and 
shall bear interest at a rate not to exceed four per cent per annum, interest 
payable semi-annually on the first day of January and July of each year, 
with coupons attached for each interest payment, said coupons to be payable 
anywhere in the United States; said bonds shall be executed under the great 
seal of the state by the governor and treasurer, and shall be attested by the 
secretary of state, and shall be negotiated by the treasurer. [R. C. 1905, 
§ 1259; 1903, ch. 27, § 1.] 

§ 1798. Treasurer to receive proposals. The state treasurer shall receive 
sealed proposals for the purchase of said bonds, and he shall give public 
notice for four successive weeks in two or more newspapers in general circu- . 
lation, one of which shall be published in the city of New York, giving date 
of such sale, and said bonds shall be sold to the highest bidder for cash at 
not less than their par value. [R. C. 1905, § 1260; 1903, ch. 27, § 2.] 

Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 
Validity of agreement to pay interest on interest coupons. 33 L.R.A.(N.S.) 296. 

§ 1799. Treasurer to pay interest coupons. When the interest coupons 
become due, and whenever the said bonds mature, it shall be the duty of the 
state treasurer to pay the same on presentation out of any funds in the 
treasury applicable thereto, and to cancel the same when paid. [R. C. 1905, 
§ 1261; 1903, ch. 27, § 3.] 

§ 1800. Date. Interest. Said bonds shall bear date July first, 1903, and the 
proceeds of the sale thereof shall be placed to the credit of the ‘‘ Capitol 
Building Fund,’’ to be paid out only as hereinafter provided. Whenever, 
from any cause, there shall not be sufficient funds available to pay the interest 
accrued on said bonds, it shall be the duty of the treasurer to pay the 
interest out of any other unappropriated funds belonging to the state, and 
it shall be the duty of the state treasurer to pay such interest promptly at 
the time it falls due. [R. C. 1905, § 1262; 1903, ch. 27, § 4.] 

§ 1801. Appropriation. The sum of one hundred thousand dollars so 
realized and received into the state treasury from the sale of the bonds, as 
hereinbefore provided, or so much thereof as may be necessary, is hereby 
appropriated for the purpose of erecting, constructing and completing the 
north wing of the capitol building at Bismarck, and for the extension of the 
grounds and improvement of the buildings of the executive mansion, and 
such funds shall be paid out by the state treasurer only upon warrants drawn 
by the state auditor upon such fund, and no such warrants shall be issued by 
the state auditor except upon itemized and verified vouchers, duly approved 
by the board of capitol commissioners. [R. C. 1905, § 1263; 1903, ch. 27, § 5.] 

§ 1802. Duty of board of capitol commissioners. As soon as the money 
arising from the sale of said bonds shall be paid into the treasury, the board 
of capitol commissioners shall proceed to erect, construct and complete the 
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said north wing to said capitol building according to the original plans and 
specifications, as near as may be, and they are hereby authorized to employ 
an architect, if deemed necessary. The said board shall contract for and 
purchase necessary material, and shall employ a sufficient number of skilled 
workmen, and shall, so far as the same can reasonably and profitably be 
done, utilize the labor of the convicts in the state penitentiary, not otherwise 
employed according to law, and it is hereby made the duty of the warden 
of said penitentiary, whenever requested by the said board, to place any or 
all available convicts of proper character and condition that he may have in 
his charge, with proper guards and attendants therefor, at the disposal of 
said board, to be used in performing the labor required In erecting said 
structure, or in the manufacture of material to be used therein. [R. C. 1905, 
§ 1264; 1903, ch. 27, § 6.] 

1803. What laws continued. Sections 7, 9, 10, 11, 12, 18, 14 and 15 of 
chapter 29 of the laws of 1893, are hereby continued in force, and made 
i to the provisions of this article. [R. C. 1905, § 1265; 1903, ch. 27, 

7. 


ARTIOLE 2.— State TROLLEY LINE. 


§ 1804. Board authorized to construct. The board of trustees of public 
property is hereby authorized to construct, keep in repair and operate a single 
track electric trolley line of railway from the capitol building to the Northern 
Pacific depot or a point conveniently near said depot in the city of Bismarck ; 
and said board is authorized and empowered to secure the necessary right 
of way for such railway over the most convenient and feasible route ; provided, 
that said board shall, so far as the same can reasonably and profitably be done, 
utilize the labor of the convicts of the state penitentiary, and it is hereby made 
the duty of the warden of the said penitentiary, whenever requested by the 
said board, to place any available convicts of the proper character and con- 
dition, that he may have in his charge, with proper guards and attendants 
therefor, at the disposal of the said board, to be used in performing the labor 
required in installing an electric light and power plant and constructing 


said electric railway. [R. C. 1905, § 1266; 1903, ch. 29, § 1.] 
Right to compel prisoner to labor. 27 L R.A. 593. 


§ 1805. Light and power plant. Said board is further authorized to install 
at the capitol building an electric light and power plant with sufficient capacity 
to run said railway and to furnish power and light for use at the capitol 
building. [R. C. 1905, § 1267; 1903, ch. 29, § 2 

§ 1806. Appropriation. For the purpose of carrying out the provisions 
of this article, the sum of twenty thousand dollars, or as much thereof as may 
be necessary, is hereby appropriated out of the capitol building fund, not 
otherwise appropriated. [R. C. 1905, § 1268; 1903, ch. 29, § 3.] 


CHAPTER 16. 
UNIFORM SYSTEM OF ACCOUNTING. 


Compulsory uniform system of accounting, see sections 711, 712, 244. 

§ 1807. State institutions to designate an accounting officer. The managing 
board of each of the state institutions shall designate an accounting officer. 
They shall also designate either the accounting officer or some other officer of 
the institution to act as a purchasing agent, whose duty it shall be to pur- 
chase all goods and supplies needed for the institution under such rules and 
regulations as the managing board shall prescribe. [1907, ch. 232, § 1; R. C. 
1905, § 1269; 1890, ch. 182, § 2; R. C. 1895, § 309.] 

§ 1807a. Duties of accounting officer. The accounting officer of each insti- 
tution shall keep or supervise the financial accounts of the institution and shall 
perform such other duties as shall be prescribed by law or the managing board 


418 


of Accounting. POLITICAL CODE. §§ 1807a-1807b 


of the institution. He shall receive all miscellaneous collections to the credit 
of the institution from the sales of public property, board of inmates, labor 
of inmates, or from any other source, and he shall in all cases issue a receipt 
therefor. He shall, on the last business day of each month, draw an order on 
the institution treasurer in favor of the state treasurer for the amount of all 
miscellaneous receipts collected during the month. He shall forward there- 
with a statement showing from what source received and to what account or 
accounts such collections shall be credited. [1907, ch. 232, § 2; R. C. 1905, 
§ 1269; 1890, ch. 182, § 2; R. C. 1895, § 309.] 


As to the institution treasurer mentioned in this section, see note to section 1808. 

§ 1807b. Describing books to be used, forms of such books, forms of vouch- 
ers, receipts, checks. Receipt to take place of duplicate voucher to state auditor. 
Forms of expense lists. 1. Voucher. The voucher shall give the date, the 
name of the party to whom payment is due, the address of the person or com- 
pany making the bill, and on the bottom of such voucher form shall be blank 
places to be used to show the approval of such voucher by the board of trus- 
tees and the approval as to the receipt of the goods or performance of services 
by the superintendent or accounting officer of the institution. Such voucher 
shall have on the back thereof a blank line for the number of the voucher 
and blank lines to show out of what fund and for what account such voucher 
‘was rendered, and it shall have the form of oath required for vouchers against 
the state. All vouchers must be verified by this oath and in cases where 
invoices are from merchants for goods, contract work, etc., such original bill 
may be attached to the voucher before described. All vouchers or bills shall 
be fully itemized, prices and quantity furnished, discounts and such other 
information as may be necessary to make the bill clear shall be given. 
Vouchers shall be presented monthly to the accounting officer of the institution. 

2. Check with receipt attached. The check shall be of the ordinary form 
and shall have the classification of accounts as carried on the books of the 
institution printed at the left end and shall have attached a receipt the size 
of the check and perforated so as to be easily detached. The check and receipt 
shall be numbered the same number and when a check is written, entry shall be 
made in the classification in the margin to show from what account and fund 
it is to be paid. The same information shall be placed on the check receipt 
and both presented to the person who is receiving payment. The receipt shall 
be for the same amount as the check and it shall be required that such receipt 
is signed before said check is cashed by the treasurer. The receipt shall not be. 
detached by any other person than the accounting officer of the institution and 
the check shall be nonpayable until such receipt is signed. The signature to 
appear on the check shall be that of the accounting officer of the institution 
and such check shall be countersigned by any official of the institution that 
the board of trustees may see fit to designate. It is further provided that in 
case payment is to be made of the claim of some person or company whose 
place of business is located so that it would be desirable to send a bank 
draft in payment, then, and in that case, the check may be presented to the 
bank and the cashier of the bank issuing draft may sign the receipt and such 
receipt shall be considered good evidence of receipt of payment when the 
number of the draft and amount are noted on the receipt by the cashier of the 
bank signing same, and the state auditor shall accept such receipt as though 
it were signed by the party to whom the check was issued. It is further pro- 
vided that the last mentioned check shall appear on the records as written to 
the person or company presenting the claim. The checks shall be numbered 
consecutively and all numbers shall be accounted for. In case a check is 
spoiled the same shall be marked ‘‘ canceled ’’ and filed in its numerical order 
in the files of the accounting officer of the institution. The check shall be 
drawn on the treasurer of the institution and shall show who or what bank 
1g treasurer to such institution. 
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3. Expense list. The expense list shall be filed monthly and shall be made to 
cover the calendar month. Each voucher making up the month’s expense list 
shall be listed separately on the expense list and such voucher or invoice 
shall be numbered in the left hand margin and there shall be shown the name 
of the person or company to whom payment is due and the address of such 
person or company. Following shall be given the full itemized invoice as pre- 
sented for payment. The itemized invoice shall show the date or dates 
on which goods were purchased or services performed and the number of such 
invoice shall be the number of the check which is used in payment of such 
invoice or claim. After each invoice shall be shown against what fund and 
account such invoice is a charge. It is hereby further provided that any 
institution may continue the use of a pay roll; but that such pay roll shall be 
itemized in the expense list the same as though each person had filed a separate 
voucher and each person’s account on said pay roll shall be given the number 
of the check the same as other vouchers or claims. Any institution may make 
up its pay roll on the last day of the month and when such pay roll is certified 
to by the accounting officer and the superintendent of the institution and for- 
warded to the state auditor the state auditor shall be authorized to make pay- 
ment of the pay roll that the employes and officials of the institution may 
receive their money regularly on the first of the month. The pay roll thus 
made at the end of the month need not be approved by the board of trustees 
before payment, but they shall approve such pay roll when they approve the 
expense list for the month’s business. The total amount of the pay roll shall 
be deducted from the total amount of the expense list when the state auditor 
makes payment of the said expense list. 

4. General ledger. The accounts and funds in total shall be kept in the 
general ledger and there shall be shown the total credit to each account or 
each fund, the total payments against each account or fund for the month 
and the balance in each account or fund at the end of the month. In the first 
column shall be listed the names of the accounts and the funds, then classified 
under the month shall be columns to show the total credits, the payments and 
the balance; provided, that where an account is carried for interest and 
income fund, one mill tax fund and appropriation accounts, three separate 
columns shall be carried for each month’s classification for the three accounts 
mentioned. 

5. Payment register. The payment register shall show: first, the date on 
which the check was issued, the number of check, the name of the person or 
company to whom check was issued, a small column in which to check off the 
payment when checks are returned from the institution treasurer, and follow- 
ing a classification of accounts such as are necessary to cover the institution 
business. The check shall be numbered the same as the voucher which it is in 
payment of and the amount shall be carried into the proper classification 
column in the payment register. At the end of the month each column shall be 
totaled and the amount carried to the payment column of the general ledger op- 
roe the proper fund or account to which the total payment should be 
charged. 

6. Collection receipt. The accounting officer shall issue a receipt to every 
person paying money to the credit of the institution and shall deliver the 
original to the person making such payment. The duplicate shall be preferably 
a carbon copy and shall be numbered consecutively as the original. The dupli- 
cate shall be filed in the office of the accounting officer of the institution and 
all numbers shall be accounted for. The receipt shall give the date of col- 
lection, from whom received, from what source received, and to what fund or 
funds credit shall be given. The accounting officer shall issue ‘‘ dummy ”’ 
receipts account of appropriations made by the legislature and shall enter such 
receipt on the books as though they were collections in the ordinary manner, 
but shall not consider such credits as cash. In case of payment of mill tax or 
interest and income fund the accounting officer shall issue therefor receipts, the 
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original shall be forwarded to the state auditor after having been entered 
upon the collection register. This provision is made to provide a record to 
show from what sources all credits are taken. It is further provided that in 
cases where the collections account of miscellaneous items shall be in amounts 
of less than one dollar the accounting officer shall have the privilege of enter- 
ing such miscellaneous collections in a small book kept for that purpose 
showing the date and the name of the person from whom received, also the 
amount and a credit to what fund and he shall at the end of the month write 
a receipt to cover the total of such miscellaneous payments. 

7. Collection register. A collection register shall be used and shall be in the 
following form: First shall be shown the date of the issuance of such receipt ; 
second, the number of receipt; third, to whom issued; fourth, the total amount 
of receipt, and following, a classification of the accounts and funds of the insti- 
tution. The receipts shall be entered in numerical order and all receipts shall 
be accounted for. At the end of the month the several columns in this book 
shall be totaled and the totals carried into the credit column of the general 
ledger opposite and to the credit of the fund or account to which it shall be a 
erect [1907, ch. 232, § 3.] 

As to the institution treasurer, see note to section 1808. 

§ 1807c. Exceptions. It is further provided that any institution now using 
a government form of accounting shall not be required to use the system 
herein provided if the said system shall necessitate the using of two sets of 
books in order to comply with the government system of accounting. But 
such parts of this system shall be used as can be used without interfering with 
the system provided by the government. [1907, ch. 232, § 4.] 

§ 1807d. State auditor makes forms. It is hereby made the duty of the state 
auditor to make up the forms for the several institutions and to aid in the 
installment of the new system in the institutions of this state as soon as can 
conveniently be done. He shall have the right to recommend and make such 
changes in the system herein described as he believes will be of benefit both to 
the state and to the institution. [1907, ch. 232, § 5.] 

But see as to the subject matter of this section sections 711, 712. 

§ 1808. Institution treasurer. Duties of. The managing board of each state 
institution shall also appoint an institution treasurer, which treasurer shall 
be either some trustworthy person residing in the city or village at which 
the institution is located or some solvent national or state bank in such city 
or village. Such treasurer shall give a bond in such sum as the managing 
board may require, to be approved by the board and to be subject to the ap- 
proval of the governor. It shall be the duty of such treasurer to hold and 
safely keep all public funds belonging to the institution which may come 
into his hands from any source and to pay out the same only on written 
orders signed by the accounting officer of the institution and countersigned 
by a member of the managing board, who shall have been authorized by a vote 
of the board to sign such orders. [R. C. 1905, § 1270; 1890, ch. 182, § 3; R. C. 
1899, oD ere 


ction 271 abolishes the office of treasurer in each of the institutions named in sec- 
tion 243. 


§ 1809. Care and custody of funds belonging to inmates. It shall be the 
duty of each superintendent of any state institution, when the care and 
custody of any funds belonging to inmates thereof is by law devolved upon 
him, to keep accurate accounts of such funds in books provided for that 
purpose, and to pay out such funds under such rules and regulations as may be 
prescribed by law or by the board of management, taking proper vouchers 
therefor in all cases; and every such superintendent shall give a bond in such 
sum as may be required by law, or may be prescribed by the board of managers 
of such institution, to be subject to the approval of the state examiner, con- 
ditioned for the faithful performance of his duties and a due accounting for 
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1695, 6 8 7 to his care. [R. C. 1905, § 1271; 1890, ch. 182, § 4; R. C. 
; 11. 

§ 1810. Funds belonging to institutions to be paid to superintendent. Each 
officer and employe of the several institutions shall pay over to the superin- 
tendent of the institution without delay any funds which may come into 
his hands belonging to any inmates of the institution and of which the 
superintendent is the legal custodian, and pay over to the accounting officer 
of the institution without delay any funds which may come into his hands 
belonging to the institution. [R. C. 1905, § 1272; 1890, ch. 182, § 5a; R. C. 
1899, § 312.] 

§ 1811. Duty of accounting officer. The accounting officer of each institu- 
tion at the close of each month or oftener shall pay over to the institution 
treasurer all institution funds which may have come into his hands from sales 
of public property, board of inmates, labor of inmates or from other sources 
and at the close of the fiscal quarter to draw an order on the institution 
treasurer in favor of the state treasurer for the amount of all such miscel- 
laneous receipts, and at the same time to forward to the state auditor a 
statement of the amount of the same and the sources from which they have 
arisen. [R. C. 1905, § 1273; 1890, ch. 182, § 5b; R. C. 1899, § 313.] 


As to the institution treasurer, however, see note to section 1308. 

§ 1812. Duty of state auditor and treasurer. It shall be the duty of the 
state auditor upon receiving such statement to place in the hands of the state 
treasurer a draft for the amount upon the institution treasurer, specifying 
the fund to which the same is to be credited, and upon payment of such draft 
to place the amount so received to the credit of such institution, adding to 
it any appropriation that may have been previously made by the legislative 
assembly for the institution, distributing it to the several appropriations from 
which it may have arisen, or to the current expense appropriation according 
to his discretion; provided, that the miscellaneous receipts of the penitentiary 
and the state reform school shall be paid over to the state treasurer monthly 
instead of quarterly in like manner as herein provided. [R. C. 1905, § 1274; 
1890, ch. 182, § 5c; R. C. 1899, § 314.] 


As to the institution treasurer, see note to section 1808. 

§ 1813. Duplicate monthly pay rolls. Bills for supplies, etc. The account- 
ing officer of each institution shall prepare a duplicate monthly pay roll or 
pay rolls, showing the services rendered by each officer and employe of the 
institution, which pay roll shall contain the receipt of such officers and em- 
ployes for the orders issued to them in payment for their services. Services 
rendered or labor performed by persons other than officers or employes shall 
be accounted for and proper vouchers made. The accounting officer shall 
require all persons selling goods or supplies to the institution to furnish with 
such goods, when delivered, bills or invoices in duplicate, and he may require 
persons, who furnish goods at intervals during the month, to furnish also a 
detailed statement in duplicate at the close of the month. Such bills and 
invoices shall, whenever practicable, be made upon the bill heads or blanks 
used by such persons in their business. [R. C. 1905, § 1275; 1890, ch. 182, § 6; 
R. C. 1895, § 315.] 

§ 1814. Manner of filing bills, etc. Duplicates sent to state auditor. Each 
of the original and duplicate bills mentioned in the last section shall be inclosed 
in an envelope or jacket on one side of which shall be a classification of the 
items contained in the bill, and on the other side a receipt in the following 
form: ‘‘ Received on the.............. day Ofc scescuscs from the.......... 
(here insert the name of the accounting officer) of the... ..... (here insert 
the name of the institution) an order on the treasurer of the.......... for 
the sum of ........ dollars, in payment of the within account.’’ Any pay 
rolls and.vouchers for services rendered or labor performed shall be inclosed 
in similar envelopes or jackets. One of the duplicate pay rolls or bills with 
the accompanying receipts shall be retained by the accounting officer in the 
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files of the institution and the other shall be sent to the state auditor within 

thirty days after the issuance of an order on the institution treasurer for the 

a of the same. [R. C. 1905, § 1276; 1890, ch. 182, § 7; R. C. 1899, 
16. 

: \, to the institution treasurer, see note to section 1808. 

§ 1815. Duty of storekeeper. It shall be the duty of the storekeeper of 
each institution, or some person to be designated by the superintendent, to 
check off all goods and supplies, when received, by the invoices; to certify 
thereon the quantity and condition of the same, and to notify the superin- 
tendent or the accounting officer forthwith, in case such goods or supplies do 
not appear to be of the kind or the quantity purchased or bargained for. In 
case goods are received without an invoice it shall be the duty of such store- 
keeper or designated person to make a memorandum bill of such goods and 
certify thereon as herein required. [R. C. 1905, § 1277; 1890, ch. 182, § 8; 
R. C. 1899, § 317.] 

§ 1816. Expense lists to be prepared monthly by accounting officer. The 
accounting officer at the close of each month shall make, or cause to be made, 
an expense list for expenses incurred during the month under appropriations 
for current expenses, and a separate expense list for expenses incurred under 
appropriations for other purposes, showing the name of each person render- 
ing service or furnishing supplies, the nature of the service rendered and at 
what rate, the quantity, kind, price and cost of supplies furnished, and the 
amount to which each person is entitled by law; provided, that the state 
auditor may in his discretion allow items of the same class amounting to less 
than one dollar each, except food items, to be consolidated on the expense list 
as ‘‘ sundries.’’ Such expense list shall be audited by the managing board or 
a committee of the same, and shall be certified by the accounting officer of 
each institution and a member of the managing board to be designated by the 
board, and shall be forwarded to the state auditor by the accounting officer, 
not later than the eleventh day of the succeeding month. [R. C. 1905, § 1278; 
1890, ch. 182, § 9; R. C. 1899, § 318.] 

§ 1817. State auditor to draw warrants on receipt of expense lists. On 
receipt of such certified expense list the state auditor shall examine, adjust 
and approve, suspend or reject the same, and on or before the sixteenth day 
of each month draw his warrants on the state treasurer for the amounts 
due thereon to each institution, and no money shall be paid out of the state 
treasury for the use of such institution except on expense lists duly certified ; 
provided, that the state auditor may in his discretion draw his warrants for an 
amount not exceeding twenty per cent in addition to the amount of the expense 
list, to be used for the immediate payment of such accounts as he may authorize 
to be so paid; such payment to be property accounted for on the next monthly 
expense list. [R. C. 1905, § 1279; 1890, ch. 182, § 10; R. C. 1899, § 319.] 

§ 1818. When auditor to cancel unexpended appropriations. The state 
auditor shall at the close of each biennial period cancel all unexpended appro- 
priations or balances of appropriations, which shall have remained undrawn 
for the period of two years after the expiration of the biennial period during 
which they became available under the law; provided, that the governor, 
secretary of state and attorney-general may continue such appropriation or 
balances in force temporarily upon recommendation of the state auditor. 
[R. C. 1905, § 1280; 1890, ch. 182, § 11; R. C. 1899, § 320.] 

§ 1819. Appropriation of miscellaneous receipts. There is hereby appro- 
priated for the use of the several institutions all the funds in the state treasury 
derived from miscellaneous receipts under sections 1810 and 1811. [R. C. 
1905, § 1281; 1890, ch. 182, § 12; R. C. 1899, § 321.] 
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CHAPTER 17. 
GENERAL PROVISIONS RELATING TO PUBLIC INSTITUTIONS, 


ARTICLE 1. FLaGs TO BE DISPLAYED, § 1820. 
2. EXPENDITURES AND TRANSFER OF Funps, §§ 1821-1826. 
8. INVENTORY OF STATE PROPERTY, § 1827. 
4. LigNITE Coal TO BE USED, § 1828. 


ARTICLE 1.— FLaGs To BE DISPLAYED. | 


§ 1820. Flags displayed on public institutions. The fiag of the United 
States shall be displayed upon all state institutions between the hours of nine 
o’clock a. m. and four o’clock p. m. of each day. It is the duty of the officials 
in charge of the various state institutions to make the necessary arrangements 
for carrying out the provisions of this article and the expenses necessarily 
incurred in so doing shall be audited and paid by the state auditor in the same 
manner as bills for incidental expenses are audited and paid. [R. C. 1905, 


- § 1282; 1890, ch. 69, §§ 1, 2; R. C. 1899, §§ 1021, 1022.] 


ARTICLE 2.— EXPENDITURES AND TRANSFER OF FUNDS. 


§ 1821. Excessive expenditures out of appropriations prohibited. Emer- 
gency commission. It shall be unlawful for any board of trustees, commis- 
sioners, directors, person or persons having the control or management of 
public institutions of the state, or having in any manner whatsoever the 
responsibility of disbursing or expending any money appropriated by the state, 
either directly or indirectly, or in any manner whatsoever to expend or to 
agree or contract to expend for the use or benefit of any institution or pur- 
pose any amount in excess of the sum appropriated for such institution or 
purpose, nor shall any amount appropriated for any specific purpose or fund 
be used for or transferred to any other purpose or fund, provided that when 
in belief of any such board of trustees, commissioners, directors or official, any 
emergency exists, and the interests of the state are jeopardized by reason of 
the exhaustion of the amount appropriated, or by cause for which there is 
no provision of law, the matter, with all relative facts, shall be referred to a 
commission consisting of the governor, secretary of state and state auditor, 
who may authorize the transfer of money from one fund to another fund of the 
same institution or purpose. [1913, ch. 159, § 1; R. C. 1905, § 1283; 1895, ch. 


23, § 1; R. C. 1899, § 1023.] 
This section clearly supersedes Laws 1907, ch. 234, § 1. The latter chapter express] 
repealed R. C. 1905, § 1283 (and § 1284), which, however, is here amended and re-enac 


§ 1822. Penalty. Any persons violating the provisions of section 1821 shall 
be deemed guilty of a misdemeanor. [1913, ch. 159, § 2; RB. C. 1905, § 1284; - 
1895, ch. 23, § 2; R. C. 1899, § 1024.] 

§ 1823. Monthly report required. It shall be the duty of the chairman of 
the board of trustees, commissioners, directors, regents, or person or persons 
mentioned in section one of this act [superseded by section 1821 herein] to 
make an itemized report to the governor, under oath, on or before the fifteenth 
day of each month, showing the amount of money expended and for what pur- 
pose and showing what contracts have been made involving the expenditure 
of money in the future. The time covered by such report shall be the calendar 
month next preceding the date of said report. Any person or officer mentioned 
in this act who shall fail to comply with the provisions of this act shall be 


deemed guilty of a felony. [1907, ch. 234, § 2.] 
“ This act” to which the foregoing section refers was Laws 1907, ch. 234. “ Section one 
of this act,” which wae clearly superseded by Laws 1913, ch. 159, § 1, the latter consti- 
tuting section 1821 herein, read as follows: 
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“It shall be unlawful for any board of trustees, commissioners, directors, regents, 
person or persons having the control or management of public institutions of the state, 
or having in any manner whatsoever the responsibility of disbursing or expending any 
money appropriated by the state, either directly or indirectly, or in any manner what- 
soever to expend, or agree to contract to expend, for the use or benefit of any institution 
or purpose, any amount in excess of the sum appropriated for such institution or pur- 
pose, nor shall any amount appropriated for any specific purpose or fund be used for or 
transferred to any other purpose or fund.” 

§ 1824. Penalty for failure. If any of the persons mentioned in section 1823 
shall fail to make the report as therein provided, or if the report as made to 
the governor shall show that there is reason to believe that the provisions of 
section one hereof [see note to section 1823 herein] have been violated, it shall 
be the duty of the governor to promptly notify the attorney-general of such 
violation and the attorney-general shall prosecute such person for the violations 
of the provisions of this act; provided, that when in the belief of any such 
board, person or persons, an emergency exists, and the interests of the state 
are jeopardized by reason of the exhaustion of the amount appropriated, or 
by cause for which there is no provision of law, the matter with all relative 
facts shall be referred to a commission consisting of the governor, secretary 
of state and state auditor, who may authorize the transfer of money from one 
fund to another fund of the same institution or purpose, or who may in extreme 
cases authorize money to be drawn from the state treasury to meet the emer- 
gency. [1907, ch. 234, § 3.] 

§ 1825. Trustees not to be interested in contracts. No member of any 
board of trustees or managers, or any officer or employe of any state, educa- 
tional, charitable or correctional institution now existing in this state or 
which may hereafter be established by law shall be interested, directly or 
indirectly, in any contract, purchase or sale for or on account of the institu- 
tion with which he may be connected. [R. C. 1905, § 1285; 1895, ch. 33, § 1; 
R. C. 1899, § 1025.] ; 

§ 1826. Penalty. Any violation of the preceding section shall be sufficient 
eee removal from office. [R. C. 1905, § 1286; 1895, ch. 33, § 2; R. C. 1899, 

026. 
ARTIOLE 3.— INVENTORY OF STATE PROPERTY. 


_ § 1827. Inventory required. The person in charge of any state institution 
in this state shall, on the first Monday in July of each even numbered year, 
make a complete inventory of all property contained in or used in connection 
with such state institution, and within thirty days thereafter, said person 
shall transmit said inventory, with his certificate thereto attached as to the 
correctness of the same, to the governor of this state. (1907, ch. 235.] 


ARTICLE 4.— LIGNITE CoaL TO BE USED. 


§ 1828. Public institutions to use. The various state institutions, county 
buildings and public school houses of this state shall use for fuel, native or 
lignite coal, and it shall be unlawful for any officer to purchase for use in such 
institutions, county buildings and public schools any coal other than that 
taken from the mines within the boundaries of this state. This section shall 
not be construed, however, as prohibiting the use of wood at such institutions, 
county buildings and public schools, when the cost thereof does not exceed 
that of native coal, or the use of coal other than native lignite coal at such 
public schools as are located six miles or more from any mine or railroad 
station within the boundaries of this state; provided, that the comparative 
cost of such fuel is not greater than that of lignite coal. [R. C. 19C5, § 1290; 
1893, ch. 38, § 1; R. C. 1899, § 1030; 1905, ch. 132.] 
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CHAPTER 18. 
CONSTRUCTION OF PUBLIC BUILDINGS. 


§ 1829. Building and repair by contract. In altering, repairing or construct- 
ing buildings belonging or appertaining to any of the public institutions © 
of the state, or in doing any work thereon amounting to more than one thou- 
sand dollars, the board of trustees thereof shall procure all necessary plans, 
drawings and specifications thereof, and in all cases where expedient, such 
plans, drawings and specifications shall be procured from an architect or 
architects maintaining offices and residing and doing business within the 
state of North Dakota. [1911, ch. 235, § 1.] 

§ 1830. Advertising for bids. Said board shall advertise for bids for the 
doing of such work for which such plans, drawings and specifications are 
required; such advertisement shall be for three successive weeks, the first 
publication thereof being twenty-one days prior to the date of the opening 
of the bid; such advertisement shall be published in some established news- 
paper of general circulation qualified to publish legal notices, and which 1s 
printed and published in the city or town where such public institution is 
located, and also in some trade publication of general circulation, among the 
contractors and building material manufacturers and dealers of this state. 

Said advertisement shall state: 

1. When and where the plans, drawings and specifications therefor may be 
seen and examined. 

2. The place where, and the day and hour when the bids will be opened. 

3. Must reserve the rights of the board to reject any and all bids and, 

4. Shall require a certified check on some solvent bank within the state of 
North Dakota; for not less than five per cent of the amount of the bid to 
accompany the same, as guaranty that the bidder will enter into the contract, 
if his bid be accepted. [1911, ch. 235, § 2.] 

§ 1831. Plans and specifications, filed where. Copies of all plans, drawings 
and specifications required by this article shall be filed im the office of the 
secretary of local board of trustees, where institution is located in the office of 
each and every builders and traders exchange maintaining an office in the 
state of North Dakota, organized for at least one year prior to date thereof, 
and such other places as may be designated by the board of trustees, imme- 
diately cae the first publication of said advertisement for bids. [1911, 
ch. 235, § 3. 

§ 1832. Opening bids. Award of contract and bond required. At the 
time and place specified in said notice, the board shall publicly open and read 
aloud the bids received and may award the contract to the lowest bidder, and 
when deemed by said board to be for the best interests of the state, such 
contract shall be awarded to a contractor or contractors who are and have 
been established and continuously in business in the state of North Dakota 
for the period of not less than one year prior thereto. The board shall require 
of the contractor to whom the contract is awarded, a bond complying with ! 
the provisions of chapter 80 of the Civil Code, according to the 1905 revision 
thereof [sections 6832-6835 herein]. 

The board has power to reject any and all bids and may advertise anew 
in accordance herewith until a satisfactory bid is received. [1911, ch. 235, § 4.] 

§ 1833. Allowance and payment of estimates. At least once during each 
ealendar month during the continuance of work upon any public building, 
begun and carried on under the provisions of the preceding sections, the board 
of trustees of such institution, or a committee thereof duly authorized by the 
board for that purpose, shall meet to receive and allow estimates furnished 
by the supervising architect or the superintendent of construction of such 
building, which estimate shall not be less than seventy per cent nor more than 
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eighty-five per cent of the labor then performed upon such building and of 
the material then upon the ground for use in the construction thereof, said 
board or committee thereof shall immediately after accepting and allowing 
such estimates, certify and forward the same to the state auditor who shall 
forthwith draw his warrant upon the proper fund and transmit the same 
promptly to the contractor or contractors entitled thereto; and in case said 
board or committee shall fail or neglect to certify said estimate or said auditor 
shall neglect or fail to issue and forward said warrant as above provided, for 
a period of more than thirty days from the date of said estimate, then and in 
that event said estimate shall draw interest from its date at the rate of six per 
cent per annum until the issuance of the auditor’s warrant therefor, which 
interest shall be computed and added to the face of said estimate by said 
auditor, included in the warrant when drawn and charged to the fund upon 
which said warrant is drawn; and no payment for or on account of any con- 
tract made under the provisions of this article shall be made except upon 
the estimate of the supervising architect or superintendent, as in this section 
provided. [1911, ch. 235, § 5.] 

§ 1834. Appropriations not to be diverted. No portion of any special ap- 
propriation for the erection of any building or for the doing of any work shall 
be drawn from the state treasury in advance of the work done or the materials 
furnished, and only upon proper estimates thereof approved by the trustees, 
and no portion of any appropriation, for any purpose, shall be drawn from 
the treasury before it shall be required for the purpose for which it was 
made, and no appropriation which is or may be made for one purpose shall be 
drawn or used for any other purpose until the building for which the appro- 
priation was made is fully completed and paid for. [1911, ch. 235, § 6.] 

§ 1835. Materials produced in state to be used in public buildings. All 
boards of trustees purchasing materials for use in making alterations, repairs 
or additions or in erecting new buildings, and all contractors making such 
alterations, repairs or additions or erecting new buildings shall always, price, 
fitness and quality being equal, prefer materials manufactured or produced 
within this state, and shall next prefer such as shall have been partially 
manufactured or produced in this state. [1911, ch. 235, § 8.] 

§ 1836. Specified brands, marks, names or patented articles not to be speci- 
fied. No board of trustees or officers or employe of any public institution 
in this state shall, when specifying for materials to be used in or about the 
work for which plans and specifications are called for as provided in section 
1829, ask for bids for any article of a specified brand or name, the product 
of any manufacturer or any patented apparatus or appliances, when such 
requirement will prevent proper competition, unless such specifications shall 
also ask for bids on other similar articles of equal value, utility and merit. 
[1911, ch. 235, § 9.] 

§ 1837. Officers must not be interested in contract. No board of trustees 
or any member thereof, or any employe or appointee of any of such boards 
shall be pecuniarily interested or concerned, directly or indirectly, in any 
contract, either verbal or written, that may be entered into by any person or 
persons on behalf of the state for any purpose whatever connected with the 
business of such institution. [1911, ch. 235, § 10.] 

§ 1838. Architects and superintendents. That the board of trustees of all 
public institutions in the state are hereby authorized to employ the architect 
furnishing the plans as hereinbefore provided, or some other suitable person 
who shall be a practical mechanic and builder, as superintendent of construc- 
tion of the work for which the plans and specifications are called for as pro- 
vided by section 1829, who shall have personal charge and supervision of the 
contractor on the work under the direction of the architect and board of 
trustees, and whose duty it will be to see that such contractor performs his 
work in full compliance with the plans and specifications adopted by the 
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board of trustees; that the architect, while acting as such superintendent, shall 
receive such compensation therefor as may be agreed upon by such architect 
and said board of trustees; and any other person, while acting as such super- 
intendent, shall receive a reasonable compensation to be fixed by the board 
of trustees; provided, that the duties imposed and powers conferred upon 
the board of trustees by this article shall apply to any other board hereafter 
created to have charge of such institution, in lieu of such board of trustees. 


[191], ch. 235, § 11.] 
CHAPTER 19. 
FIREMEN’S ASSOCIATION. 


§ 1839. Appropriation for firemen’s association. There is annually ap- 
propriated out of any money in the state treasury not otherwise appropriated 
the sum of fifteen hundred dollars for the use and benefit of the North Dakota 
firemen’s association for the purpose of promoting the efficiency and growth 
of its different departments and the holding of an annual tournament accord- 
ing to the rules and regulations of such association. Such money shall be 
paid to the treasurer of such association and by him paid out only on the 
order of the president and secretary of such association for the purpose 
herein mentioned. [R. C. 1905, § 1291; 1893, ch. 65, § 1; R. C. 1899, § 1031; 
1903, ch. 12.] 

§ 1840. Report of officers. The president, secretary and treasurer of such 
association shall, within thirty days after the termination of each tournament, 
make to the state auditor a full and complete report, duly verified by the 
secretary, of the disposition of all moneys received by such association from 
the state. [R. C. 1905, § 1292; 1893, ch. 65, § 2; R. C. 1899, § 1032.] 

§ 1841. Tournament. Payment of appropriations. The time and place 
at which such tournament is to be held shall be determined at the annual 
state convention of such firemen’s association; the name of which place with 
the date of tournament, shall be forwarded at least thirty days prior to the 
holding of such tournament, to the state auditor by the secretary of such 
association. Such secretary shall also furnish the state auditor with the 
name and address of the treasurer of such association, and it is the duty of 
the state auditor to pay to such treasurer, not later than the first day of 
June of each year, the sum so appropriated, but not, however, until such 
association shall file with the state auditor a good and sufficient bond in 
the sum of two thousand dollars, conditioned for the faithful disposition 
of the ‘ied so appropriated. [R. C. 1905, § 1293; 1893, ch. 65, § 3; R. C. 1899, 
§ 1033. 

§ 1842. Firemen exempt from poll tax. Every volunteer fireman in any 
city, town or village having an organized fire department, the same being 
@ member in good standing in the North Dakota firemen’s association, shall 
be exempt from the payment of poll tax. It.shall be the duty of the secretary 
of each fire company or department on or before the first Monday in April 
to file with the city auditor a report of all members in good standing and 
doing active fire service, during the past year, and who has attended not less 
than seventy-five per cent of all fire alarms, to entitle them to such exemption. 
[R. C. 1905, § 1294; 1903, ch. 138.] 


CHAPTER 20. 
STATE LIBRARY. 
§ 1843. State law library custodian. The clerk of the supreme court of 
the state shall have the care and custody of the state law library. [1911, 
ch. 284, § 1; R. C. 1905, § 1295; R. C. 1895, § 1034.] 


§ 1844. Same appropriation. There is hereby appropriated out of any 
money in the state treasury not otherwise appropriated, the sum of two 
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thousand dollars annually, to be expended by the clerk of the supreme court 
under the direction of the judges of that court, in purchasing for the state 
law library such volumes of the supreme court reports, digests and statutes 
of any state or territory when such volumes cannot be procured by exchange, 
and for the purchase of such documents as may be deemed advisable for such 
library. Before purchasing such books the clerk of the supreme court shall 
advise with and consult the judges of the supreme court as to what books 
shall be purchased. (1911, ch. 284, § 2; R. C. 1905, § 1296; 1890, ch. 166, § 1; 


R. C. 1895, § 1035.] 
See note to section 1846. 


§ 1845. Librarian. Clerk to employ. Compensation. The clerk of the 
supreme court shall employ such librarians and assistant librarians in such 
library as may be deemed necessary and receive the approval of the judges 
of the supreme court, and said library shall be conducted in accordance with 
any rules which the judges of the supreme court may prescribe, and there is 
hereby appropriated out of the state treasury the sum of twelve hundred dol- 
lars annually, or so much thereof as may be necessary, for paying for the 
services of a librarian and assistant librarian or librarians. [1911, ch. 284, 
§ 3; R. C. 1905, § 1297; 1890, ch. 166, § 2; R. C. 1899, § 1036; 1903, ch. 186; 


1905, ch. 18.] 
See note to section 1846. 


1846. Expenses, how paid. Upon the presentation of verified accounts 
by the clerk of the supreme court for the purchase and cost of transportation 
of any books, pamphlets or other volumes purchased for the law library, and 
for the care and custody of such library, and upon such account being ap- 
proved by the supreme court, the state auditor shall draw his warrant on 
the state treasury for such amount or amounts. [1911, ch. 284, § 4; R. C. 


1905, § 1298; 1890, ch. 166, § 3; BR. C. 1899, § 1037.] 
All the sections in this chapter (sections 1843-1846) constitute Laws 1911, ch. 284, 
which was repealed “so far as the same relates to appropriations ” in sections 653e, 653i. 
The appropriations in sections 653a—653h expire July first, 1915. That the repeal is also 
probably temporary, see comments in note immediately preceding section 653a, 


CHAPTER 21. 
AGRICULTURAL EXPOSITIONS. 


ARTIOLE 1. State Fares, §§ 1847-1859. 
2. MissourI SLOPE AGRICULTURE AND Farr AssocraTIon, §§ 1860-1866. 
3. County Farrs, §§ 1867-1874. 
4. Dury or Orricers or Farr Associations, §§ 1875, 1876. 
5. FarMers’ INSTITUTES, §§ 1877-1880. 


ARTICLE 1.— STATE Farrs. 


§ 1847. Location permanently fixed at Grand Forks and Fargo. For the 
purpose of promoting and improving the condition of agriculture, horti- 
culture, mechanical, manufacturing and household arts, a state fair or expo- 
sition shall be held biennially at or near the city of Grand Forks, in the 
state of North Dakota, during each odd numbered year, and biennially at or . 
near the city of Fargo, in the state of North Dakota, during each even 
numbered year, subject to the conditions hereinafter named, and the location 
of the state fairs as herein provided is hereby declared to be permanent. 
[R. C. 1905, § 1299; 1905, ch. 46, § 1.] 

§ 1848. Conditions to be complied with by Grand Forks. If an organiza- 
tion, to be known and designated as the North Dakota state fair association 
for Grand Forks, or by some similar name, shall be, during the year 1905, 
created and organized under and pursuant to the general laws of this state, 
in relation to corporations, with a paid-up capital stock of not less than 
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twenty thousand dollars, such association shall become entitled to receive the 
appropriations hereinafter named upon the conditions set forth in this article. 
The said association may acquire the title to not less than seventy nor more 
than one hundred and sixty acres of ground at or near the city of Grand 
Forks, in said state, and such association may, and it is hereby empowered 
and authorized to convey the title to the land so acquired by it, unto the 
state of North Dakota, which property, when so conveyed, shall be held 
by the state of North Dakota forever for the following purposes and no other: 
For the purpose of exhibiting thereon under the management of such associa- 
tion, or its successors, biennially, during each odd numbered year the agri- 
cultural, stock breeding, horticultural, mining, mechanical, industrial and 
other products and resources of the state of North Dakota, including proper 
exhibits of the arts, sciences and all other public displays pertinent to and 
dependent upon exhibitions and expositions of human art, industry and skill. 
The said association may use so much of its paid-up capital stock as may be 
necessary for the acquisition of title to the land so to be purchased by it 
for use as fair grounds, and the balance thereof shall be and constitute a 
fund toward the construction of buildings and other permanent improvements 
thereon. [R. C. 1905, § 1300; 1905, ch. 46, § 2.] 

§ 1849. Conditions to be complied with by Fargo. If an organization, 
to be known and designated as the North Dakota state fair association for 
Fargo, or by some similar name, shall be, during the year 1905, created 
and organized under and pursuant to the general laws of this state, in 
relation to corporations, with a paid-up capital stock of not less than twenty 
thousand dollars, such association shall become entitled to receive the appro- 
priations hereinafter named upon the conditions set forth in this article. 
The said association may acquire the title to not less than seventy nor more 
than one hundred and sixty acres of ground at or near the city of Fargo, in 
said state, and such association may, and it is hereby empowered and author- 
ized to convey the title to the land so acquired by it, unto the state of North 
Dakota, which property, when so conveyed, shall be held by the state of 
North Dakota forever, for the following purposes and no other: For the 
purpose of exhibiting thereon under the management of such association, 
or its successors, biennially, during each even numbered year, the agricul- 
tural, stock breeding, horticultural, mining, mechanical, industria] and other 
products and resources of the state of North Dakota, including proper 
exhibits of the arts, sciences and all other public displays pertinent to and 
dependent upon exhibitions and expositions of human art, industry and skill. 
The said association may use so much of its paid-up capital stock as may be 
necessary for the acquisition of title to the land so to be purchased by it for 
use as fair grounds, and the balance thereof shall be and constitute a fund 
toward the construction of buildings and other permanent improvements 
thereon. [R. C. 1905, § 1301; 1905, ch. 46, § 3.] 

§ 1850. Custody and control of Grand Forks grounds. The custody and 
control of the premises upon which said fair at Grand Forks is located shall 
be vested in said North Dakota state fair association for Grand Forks, and 
the general offices thereof shall be located and maintained either upon the 
premises so acquired or at some suitable place in the city of Grand Forks, 
and said association is hereby authorized, required and empowered to main- 
tain its said offices as aforesaid wherein shall be contained the property and 
records of such association, and the entire care, custody, management and 
control of said premises, and the structures thereon, shall be vested in said 
association. [R. C. 1905, § 1302; 1905, ch. 46, § 4.] 

§ 1851. Custody and control of Fargo grounds. The custody and control 
of the premises upon which said fair at Fargo is located shall be vested in 
said North Dakota state fair association for Fargo, and the general offices 
thereof shall be located and maintained either upon the premises so acquired 
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or at some suitable place in the city of Fargo, and said association is hereby 
authorized, required and empowered to maintain its said offices as aforesaid 
wherein shall be contained the property and records of said association, and 
the entire care, custody, management and control of said premises, and the 
structures thereon, shall be vested in said association. [R. C. 1905, § 1303; 
1905, ch. 46, § 5.] 

§ 1852. Governor and attorney-general to accept title. Failure of state 
appropriations land reverts to original owners. Board of directors. When 
the state of North Dakota accepts the title to the land so acquired by either 
of said associations, which acceptance shall be made by the governor and 
attorney-general, thereupon, and not before such time, shall the deed of con- 
veyance of said property to the state be accepted and recorded. Should 
the state of North Dakota cease to appropriate the sum of at least five thou- 
sand dollars annually to be awarded as premiums in connection with said 
fairs then the title of said premises shall revert to and become the property 
of the association that transferred the same to the state; provided, further, 
that the state shall never become liable for any of the debts and liabilities 
of said associations, save as appropriations shall be made therefor from time 
to time by the legislative assembly. The provisions of this article shall not 
become binding upon the state as to either fair association until the stock- 
holders of such association shall adopt and file with the secretary of state 
an irrepealable by-law consenting and providing that its board of directors 
shall consist of fifteen persons; that the governor, commissioner of agriculture 
and labor and the state auditor shall, ex-officio, constitute three of such 
directors; that five of the directors of such association shall be residents of 
the judicial district in which said fair is to be held, and that one director 
shall be selected from each other judicial district of this state, and shall be 
a resident of the same. [R. C. 1905, § 1304; 1905, ch. 46, § 6.] 

§ 1853. Appointment and duties of executive committee. The board of 
directors of each association shall appoint an executive committee which shall 
keep an accurate account of the expenditures of all moneys appropriated to 
it by the state and of all other receipts and expenditures, and shall collect, 
arrange and collate all the information in their power in relation to the 
nature and preparation of soils, the cultivation and growth of crops, the 
breeding and management of stock, the application and character of manure 
and fertilizers, the introduction of new cereals and other grains and other 
agricultural subjects, and report the same together with a statement of their 
doings, and such account of their expenditures, to the governor on or prior 
to the first day of January each year following the holding of a state fair, 
such report to be audited by the governor, commissioner of agriculture and 
labor and the auditor, and by the governor laid before the legislative assembly. 
All moneys hereby appropriated shall be paid over to the treasurer of the 
association entitled to the same on the order of the president attested by the 
secretary. [R. C. 1905, § 1305; 1905, ch. 46, § 7.] 

§ 1854. Treasurer to give bond. It shall be the duty of the directors of any 
fair association to require the treasurer thereof to give a sufficient bond to 
such directors, conditioned for the faithful keeping of such money as may 
come into his hands as such treasurer. [1913, ch. 163, § 1.] 

§ 1855. Penalty. Any person violating the provisions of section 1854 shall 
be guilty of a misdemeanor. [1913, ch. 163, § 2.] 

§ 1856. Special appropriation, limit of. For the purpose of enabling said 
associations to suitably inclose their grounds and to aid them in the erection 
thereon of proper buildings, structures and other improvements suitable for 
the purposes of giving expositions or fairs the sum of ten thousand dollars 
is hereby appropriated out of the moneys in the state treasury, not otherwise 
appropriated, one-half of which amount shall go to each association ; provided, 
nevertheless, that no part of said appropriation shall be payable until after 
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a deed of conveyance of the premises upon which the fair is to be held, has 
been made and accepted by the state as hereinbefore provided; provided, 
further, that this appropriation shall lapse and shall only be available to the 
association whose conveyance is made and accepted by the state on or prior 


to June first, 1906. [R.C. 1905, § 1306; 1905, ch. 46, § 8 


_ State fair association conveying mortgaged property to state is entitled to appropria- 
ee State ex rel. North Dakota State Fair Asso. v. Holmes, 17 N. D. 32, 112 


§ 1857. General appropriation. There is hereby appropriated out of any 
funds in the treasury of the state of North Dakota not otherwise appropriated, 
the sum of ten thousand dollars for premiums and five thousand dollars for 
ee annually, to be expended by the directors of said association as 

ollows: 

For premiums in the way of live stock, poultry and agricultural products 
for better farming interests. Such appropriation to be paid to the North 
Dakota fair association for Grand Forks in the odd numbered years, and to 
the North Dakota fair association for Fargo in the even numbered years. 
(1913, ch. 45; R. C. 1905, § 1307; 1905, ch. 46, § 9.] 

§ 1858. Conditions binding on state. The provisions of this article shall 
not become binding or effective upon the state as to either of such associations 
until the stockholders of such association shall adopt a by-law expressly 
accepting and agreeing to all of the conditions hereof, and file a certified 
copy me tN by-law with the secretary of state. [R. C. 1905, § 1808; 1905, 
ch. 46, § 10. 

§ 1859. Conditions governing holding of state fairs. In the event of the 
failure of either of such associations to comply with the provisions of this 
article then the other association shall be entitled to hold a state fair upon its 
grounds during each year and receive the appropriation herein made for the 
association failing thus to comply with this article, and such failure on the 
part of either association shall operate to permanently establish the state fair 
upon the grounds of the other association; provided, that nothing in this 
article contained shall be construed to prohibit the fair association leasing 
said grounds and buildings for the purpose of holding stock and agricultural 
eat — they deem it advisable. [R. C. 1905, § 1809; 1905, ch. 46, 

11, 12. 


ARTICLE 2.— Missouri SLOPE AGRICULTURE AND Farr ASSOCIATION. 


§ 1860. Purpose of and location permanently fixed at Mandan. For the 
purpose of promoting and improving the condition of agriculture, horticulture, 
mechanical, manufacturing and household arts, a Missouri slope agriculture 
and fair association fair or exposition shall be held annually at the city of 
Mandan, in the state of North Dakota, subject to the conditions hereinafter 
named, and the location of the Missouri slope agriculture and fair association 
as herein provided, is hereby declared to be permanent. ([1911, ch. 43, § 1.] 

§ 1861. Conditions to be complied with by Mandan. If an organization, 
to be known and designated as the Missouri slope agriculture and fair asso- 
ciation for Mandan, or by some similar name, shall be during the year 1911, 
created and organized under and pursuant to the general laws of this state, 
in relation to corporations, with a paid-up capital stock of not less than 
twenty thousand dollars, such association shall become entitled to receive 
the appropriations hereinafter named upon the conditions set forth in this 
article. The said association may acquire the title to not less than forty 
acres of ground in the city of Mandan, in said state, and such association 
may, and it is hereby empowered and authorized to convey the title to the 
land so acquired by it, unto the state of North Dakota, which property, 
when so conveyed, shall be held by the state of North Dakota forever for 
the following purposes and no other: For the purpose of exhibiting thereon, 
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under the management of such association, or its successors, annually, the 
agricultural, stock breeding, horticultural, mining, mechanical, industrial and 
other products and resources of the state of North Dakota, including proper 
exhibits of the arts, sciences and all other public displays pertinent to and 
dependent upgn exhibitions and expositions of human art, industry and skill. 
The said association may use so much of its paid-up capital stock as may be 
necessary for the acquisition of title to the land so to be purchased by it for 
use as fair ground, and the balance thereof shall be and constitute a fund 
toward the construction of buildings and other permanent improvements 
thereon. (1911, ch. 43, § 2.] 

§ 1862. Custody and control of Mandan grounds. The custody and con- 
trol of the premises upon which said fair at Mandan is located shall be 
vested in said Missouri slope agriculture and fair association for Mandan, 
and the general offices thereof shall be located and maintained either upon 
the premises so acquired or at some suitable place in the city of Mandan, 
and said association is hereby authorized, required and empowered to main- 
tain its said offices as aforesaid wherein shall be contained the property and 
records of such association, and the entire care, custody, management and 
control of said premises and the structures thereon shall be vested in said 
association. [1911, ch. 43, § 3.] 

§ 1863. Governor and attorney-general to accept title. Failure of state 
appropriations land reverts to original owners. Board of directors. When 
the state of North Dakota accepts the title to the land so acquired by said 
association, which acceptance shall be made by the governor and attorney- 
general thereupon, and not before such time, shall the deed of conveyance 
of said property to the state be accepted and recorded. Should the state - 
of North Dakota cease to appropriate the sum of at least two thousand five 
hundred dollars annually in connection with said fair, then the title of said 
premises shall revert to and become the property of the association that 
transferred the same to the state; provided, further, that the state shall never 
become liable for any of the debts and liabilities of said association, save as 
appropriations shall be made therefor from time to time by the legislative 
assembly. The provisions of this article shall not become binding upon the 
state as to said fair association until the stockholders of such association shall 
adopt and file with the secretary of state an irrepealable by-law consenting 
and providing that its board of directors shall consist of fifteen persons; that 
the governor, commissioner of agriculture and labor and the state auditor 
shall, ex-officio, constitute three of such directors; that five of the directors of 
such association shall be residents of the judicial district in which said fair 
is to be held, and that one director shall be selected from each other judicial 
district of the state, and shall be a resident of the same. [191], ch. 43, § 4.] 

§ 1864. Appointment and duties of executive committee. The board of 
directors of said fair association shall appoint an executive committee, which 
shall keep an accurate account of the expenditures of all moneys appro- 
priated to it by the state and of all other receipts and expenditures, and 
shall collect, arrange and collate all the information in their power in rela- 
tion to the nature and preparation of soils, the cultivation and growth of 
crops, the breeding and management of stock, the application and character 
of manure and fertilizers, the introduction of new cereals and other grains 
and other agricultural subjects, and report the same together with a state- 
ment of their doings and such account of their expenditures, to the governor 
on or prior to the first day of January each year following the holding of 
a fair, such report to be audited by the governor, commissioner of agricul- 
ture and labor and the auditor, and by the governor laid before the legisla- 
tive assembly. All moneys hereby appropriated shall be paid over to the 
treasurer of the association on the order of the president attested by the 
secretary. [1911, ch. 43, § 5.] 

Duty of directors to require treasurer to give bond, see sections 1854, 1855. 
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§ 1865. General appropriation. There is hereby appropriated out of the 
funds of the treasury of the state of North Dakota not otherwise appro- 
priated, the sum of two thousand five hundred dollars annually to be expended 
by oa i the supervision of the directors of said association. [191], 
ch, 43, § 6. 

§ 1866. Conditions binding on state. The provisions of this article shall 
not become binding or effective upon the state as to such association until 
the stockholders of such association shall adopt a by-law expressly accepting 
and agreeing to all of the conditions hereof, and file a certified copy of said 
by-law with the secretary of state. [1911, ch. 43, § 7.] 


ARTICLE 3.— County Farrs. 


§ 1867. Certain counties may aid. Conditions. Application. Levy of tax. 
If in any county the taxable real and personal property within which has 
an assessed value of not less than five million dollars, there may be organized 
a county agricultural association all of whose executive officers and directors, 
or trustees, are resident freeholders of such county, such association may 
apply to the board of county commissioners of any such county for a grant 
to aid in the erection of suitable buildings and improvements to accommodate 
its patrons and the exhibits to be made at any fair to be held by any such 
association and to pay expenses and premiums awarded. Application for 
such grant must be made in writing and must show that such association is 
duly incorporated, the names and places of residence of all its executive 
officers, that it is the owner in fee of real property in such county, sufficient 
in area for the purpose of its fairs and of the value of at least twenty-five 
hundred dollars. If such board of county commissioners shall be satisfied 
that the statements in said application are true and that such association 
intends in good faith to hold a fair within said county annually for the 
exhibition of agricultural, horticultural, mechanical and manufactured 
products of the county, live stock’ and such articles as are usually exhibited 
at such fairs, they may, at the time specified in section 2133, levy a tax not to 
exceed, for the first year’s grant of such aid, one-half of a mill on all the 
taxable property within such county, and the same shall be collected as other 
taxes. If such tax be levied, the board of county commissioners shall not 
later than July thirty-first thereafter pay to the secretary of such association 
- the amount of the tax so levied and take the receipt of such association 
therefor. [R.C. 1905, § 1310; 1897, ch. 66; R. C. 1899, § 163; 1905, ch. 70, § 1.] 

§ 1868. Annual reports. Duties of county commissioners. Any county fair 
association which has received the aid provided for herein, shall at the regular 
meeting of the board of county commissioners held in the month of February 
following the holding of such county fair, make a full report to such board 
of all moneys received by it from all sources and of all disbursements thereof, 
which report shall show the amount of the debts, the amount of moneys in 
the treasury of such association and the amount of any deficit after the pay- 
ment of its expenses. Such report shall contain an estimate of the amount, 
if any, which it will be necessary to raise above the estimated ordinary receipts 
of the association for the purposes of its fairs for the ensuing year, and 
such report and estimate shall be verified by the oath of the president or 
vice-president, the secretary, treasurer and a majority of the board of directors 
of such association. Upon the filing and approval of such report such 
board of commissioners shall, if such report shall show that the funds of 
such association have not been illegally expended, levy a tax for the then 
current year equal to the estimate contained in such association’s report; 
provided, that such tax shall not exceed one-fourth of one mill upon the 
taxable property in said county, and the amount so levied shall be paid over 
to such association as provided in section 1310. [R. C. 1905, § 1311; 1905, 


ch. 70, § 2.] ia 
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§ 1869. Levy of tax. Upon the filing and approval of such annual reports 
by such county fair association the board of county commissioners of such 
county shall levy a tax annually, for the aid of such association; the same 
shall be levied, paid and collected in the manner and upon the basis provided 
in the preceding section. [R. C. 1905, § 1312; 1905, ch. 70, § 3.] 

§ 1870. One association entitled to benefits. Exception. The aid pro- 

vided for in this article shall not be granted to more than one such agricul- 
tural association in any one county, and shall not be given to any association 
organized for profit; provided, however, that should there be two such agri- 
cultural fair associations, in any county, that have held fairs for three suc- 
cessive years prior to the taking effect of this article, then and in that case 
the amount of taxes so collected shall be divided equally between each of 
such agricultural fair associations. [R. C. 1905, § 1318; 1905, ch. 70, § 4.] 
- § 1871. If association fails to hold fair commissioners shall refuse to make 
further levy. Officers liable for misappropriation of funds. If any such 
association shall fail to hold a fair within such county in any year for which 
it has received aid from such county, the board of county commissioners 
shall refuse to make further levy of taxes for its benefit; and in such case 
it shall be the duty of such county commissioners to inquire into the disposi- 
tion of moneys paid by such county to such association after its last annual 
report and, if there has been any misappropriation thereof, to at once institute 
‘proceedings to recover the same, and for any such misappropriation the 
officers and trustees or directors of such association shall be personally liable 
to such county. ([R. C. 1905, § 1314; 1905, ch. 70, § 5.] 

§ 1872. Treasurer to give bond. It shall be the duty of the directors of any 
fair association to require the treasurer thereof to give a sufficient bond to 
such directors, conditioned for the faithful keeping of such money as may 
come into his hands as such treasurer. (1913, ch. 163, § 1.] 

§ 1873. Penalty. Any person violating the provisions of section 1872 shall 
be guilty of a misdemeanor. [1913, ch. 163, § 2.] 

§ 1874. Tax provided for submitted to vote. Whenever the county com- 
missioners shall have voted and ordered a tax levied in aid of an agricultural 
fair then at the next general election the question of continuing the annual 
levy and collection of said tax shall be submitted to a vote of the people 
affected thereby, and the county auditor shall certify and give notice of the 
submission to vote of said question as in such cases provided by law. The 
ballots to be used at such election shall be in the following form: 

Yes. 
For tax in aid of county fair \_ 
No. _| 


In voting upon such question the elector in favor of continuing said tax 
shall place a cross ‘‘ X ’’ in the square marked “* yes ’? and the electors opposed 
to continuing such tax shall place a cross in the square marked ‘‘no.”’ Ifa 
majority of the ballots cast at such election is in favor of continuing said 
tax the county commissioners may continue to levy the same annually, but 
if a majority is against levying said tax the county commissioners shall not 
thereafter levy any tax under this article; provided, however, the provisions 
of this article may be submitted by said county commissioners to the electors 
of the county at any general election, but the result of any election held 
under the provisions hereof shall remain in force until changed at some 
subsequent election held hereunder. [R. C. 1905, § 1315; 1905, ch. 70, § 6.] 


ARTICLE 4.— Duty oF OFFICERS OF Farr ASSOCIATIONS. 


§ 1875. File dates claimed. It is hereby made the duty of the secretary, 
or other executive officer of every county, district or state fair association, or 
other exhibit at which the resources or products of the state are placed on 
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exhibition, to file with the commissioner of agriculture and labor, on or before 
May first of each year, by said organization, or any of them, the dates claimed 
by said organization on which they intend giving their exhibitions, together 
with the name of the place where the same is to be held, and the name of the 
president and secretary of such association. [1907, ch. 125, § 1.] 

§ 1876. Penalty. Failure to comply with the provisions of section 1875 
shall render the officer required to make said report liable to a fine of not 
more than fifty dollars to be collected as other fines are collected. [1907, 
ch. 125, § 2.] 

ARTICLE 5.— Farmers’ INSTITUTES. 


§ 1877. Board of directors, who constitute. There is hereby established a 
state farmers’ institute board of directors, composed of the president of the 
board of trustees of the North Dakota agricultural college, the commissioner 
of agriculture and labor, the director of the experiment station, the professor 
of agriculture and the professor of dairying of the North Dakota agricultural 
college. [R. C. 1905, § 1316; 1899, ch. 72, § 17; R. C. 1899, § 1703; 1901, 
eh. 172, § 1.] 

§ 1878. Organization of board. The state farmers’ institute board of 
directors shall have power to organize, by electing one of its members to 
act as president, and one to act as secretary and shall have power, and it 
is hereby made its duty to employ a director of farmers’ institutes and such 
other institute conductors and lecturers as may be deemed necessary, to 
authorize the holding of not less than fifty farmers’ institutes each year, 
the same to be of such a nature as to instruct the farmers of the state in 
maintaining the fertility of the soil, the improvement of cereal crops grown 
in the state, principles of breeding as applied to domestic animals, the mak- 
ing and handling of dairy products, the destruction of noxious weeds and 
injurious insects, forestry and the growing of fruits, feeding and manage- 
ment of live stock, and in general such instruction as will tend to promote 
the prosperity, home life and comfort of the farming population. ([R. C. 
1905, § 13817; 1899, ch. 72, § 17; R. C. 1899, § 1703; 1901, ch. 172, § 2; 1903, 
eh. 11, § 1; 1905, ch. 23, § 2.] 

§ 1879. Compensation of board. No member of this board shall receive 
any compensation for his services, but shall be allowed his actual and neces- 
sary traveling expenses when engaged upon business connected with the 
proper discharge of his duties under this article. [R. C. 1905, § 1318; 1901, 
eh. 172, § 3.] 

§ 1880. Appropriation for institute. There is hereby appropriated out of 
any money in the state treasury, not otherwise appropriated, the sum of six 
thousand dollars annually for carrying out the purpose of this article. All 
charges, accounts and expenses authorized by this article shall be paid by 
the treasurer of the state, upon the approval of the president and secretary 
of the board of directors. [R. C. 1905, § 1819; 1901, ch. 172, § 4; 1903, 
ch. 11, § 1; 1905, ch. 23, § 4.] | 


CHAPTER 22. 
GOOD ROADS EXPERIMENT STATION. 


§ 1881. Established. For the purpose of ascertaining the most practical 
and economical construction and maintenance of public roads and highways 
in this state, there is hereby established at the city of Bismarck a good road 
experimental station. [1909, ch. 133, § 1.] 

§ 1882, Management. The board of trustees of public property shall have 
general supervision of all roads and highways constructed under the pro- 
visions of this chapter. [1909, ch. 133, § 2.] 

§ 1883. State engineer, duties of. It shall be the duty of the state engineer 
to furnish the plans and specifications and to establish the line and grade 
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and to have supervision over the construction and mafntenance of all roads 
and highways constructed under the provisions of this chapter. [1909, ch. 133, 
3 : 


° 4 

§ 1884. Warden, duties of. It shall be the duty of the warden of the state 
penitentiary, upon the requisition of the board of trustees of public prop- 
erty, to furnish convict labor, not otherwise employed, to be used in the 
construction and maintenance of all roads. and highways provided for in 
this chapter. [1909, ch. 133, § 4.] 

§ 1885. Where to build. The said board of trustees of public property and 
_ the state engineer may lay out, construct and improve the roads and high- 
ways from the capitol building to the United States military reservation of 
' Fort Lincoln and from the state penitentiary to the Missouri river, along or 
upon any public road or highway between such points. [1907, ch. 133, § 5.] 

§ 1886. Cannot purchase right of way. No expenditure of any money shall 
at any time be appropriated or used by said board of trustees of public 
property for the purpose of procuring the right of way for any of the roads 
or highways herein mentioned; provided, that the said board of trustees of 
public property may accept and use any money donated by the United States 
or any private individual for the purpose of aiding in the construction, 
maintenance and improvement of the roads and highways herein mentioned. 
(1909, ch. 133, § 6 


CHAPTER 23. 
FISH HATCHERY. 


§ 1887. Establishment of fish hatchery. There is hereby created and estab- 
lished a fish hatchery and fish cultural station to be located at Fish Lake, 
Birchwood Park, Rolette county, North Dakota, on the southeast quarter of 
section three, and the northeast quarter of section ten, all in township one 
hundred and sixty-three, north of range seventy-one west, for the propaga- 
tion of fish to stock the lakes and streams of this state; provided, that this 
fish hatchery shall not be established nor its work undertaken unless a suit- 
able tract of land be donated free of charge by warranty deed to the state 
of North Dakota. [1909, ch. 129, § 1. 

§ 1888. Appropriation. There is hereby appropriated out of the general 
fund of the state, not otherwise appropriated, the sum of three thousand 
dollars for the building and establishing of this fish hatchery and two thou- 
sand dollars for excavating, piping and connections for rearing, retention 
and propagating ponds, and for no other purpose. [1909, ch. 23, § 2.] 


CHAPTER 24. 
CENSUS. 


§ 1889. When enumeration of inhabitants to be taken. An enumeration 
of the inhabitants of this state and of each county, city, village and township 
thereof shall be taken during the year 1905, and during every tenth year 
thereafter, under the direction of the secretary of state. [R. C. 1905, § 1320; 
1905, ch. 168, § 1.] 

§ 1890. Blanks, etc., to be obtained by the secretary of state. The secre- 
tary of state shall, as soon as may be after the taking effect of this article, 
and also every tenth year thereafter, cause uniform blank returns and 
abstracts, together with copies of this article and such instructions as he may 
deem necessary, to be printed for the purpose of taking such enumeration. 
[R. C. 1905, § 1321; 1905, ch. 168, § 2.] 

§ 1891. Blanks to be transmitted to county auditor. The secretary of state 
shall, on or before the first day of April, 1905, and in every tenth year there- 
after, transmit in such manner as he may think proper to each of the county 


437 


$§ 1891-1897 POLITICAL CODE. Census. 


auditors twice as many of such blank returns and as many copies of this 
article and of said instructions as there are assessor districts in their respec- 
tive counties. [R. C. 1905, § 1822; 1905, ch. 168, § 3.] 

§ 1892. County auditors to deliver blanks to assessors. It shall be the 
duty of each county auditor at the time of delivering the assessor supplies to 
the various district, city, village and township assessors of his county in the 
year 1905, and in every tenth year thereafter, to deliver a sufficient number of 
blank returns and copies of this article and instructions so as aforesaid trans- 
mitted to him by the secretary of state, to supply each assessor of such dis- 
trict, city, village and township with duplicate sets of said blank returns, and 
one copy of this article and one copy of said instructions. [R. C. 1905, § 1323; 
1905, ch. 168, § 4.] 

§ 1893. When and how enumeration to be made. During time of making 
the assessments for the year 1905, and in every tenth year thereafter, every 
such assessor shall proceed to enumerate truly and accurately the inhabitants 
residing in the district or territory for which he shall have been elected or 
appointed, by making actual inquiry at every dwelling house or the head 
of every family residing therein; and in making this enumeration he shall 
ascertain and state in separate lines of columns, according to the schedules 
and instructions to be furnished by the secretary of state, viz.: | 

1. The number of dwelling houses numbered in order of visitation. 

2. The number of families numbered in order of visitation. 

3. The names of individuals. 

4. The number of inhabitants arranged, as far as practicable, according 
to families and dwelling houses, and classified as follows: Native white 
males; native white females; native colored males; native colored females; 
foreign males —all other nationalities; foreign females —all other nation- 
alities ; children of five years of age and under — males; children of five years 
of age and under — females; all males five to twenty years of age; all females 
five to twenty years of age; all males twenty to sixty years of age; all females 
twenty to sixty years of age; all males over sixty years of age; all females 
over sixty years of age. [R. C. 1905, § 1824; 1905, ch. 168, § 5.] 

§ 1894. What assessor to enter in blank returns. Each assessor shal] enter 
in the blank return received the particulars of the enumeration so made, 
according to the instructions of the secretary of state. [R. C. 1905, § 1325; 
1905, ch. 168, § 6.] 

§ 1895. What persons to be returned as residents. Every person whose 
abode shall be in any place or in any family on the first day of April, 1905, 
and on the first day of April in every such tenth year thereafter, shall be 
returned as of such place or family, and not otherwise; and every person 
casually absent at the time of taking the enumeration as belonging to that 
place in which he usually resides. [R. C. 1905, § 1826; 1905, ch. 168, § 7.] 

§ 1896. Returns certified by assessor. The returns so made out shall be 
certified by each assessor taking the enumeration to be true and accurate, 
to the best of his knowledge and belief, and shall state the number of pages 
of which it consists, which certificate shall be subscribed and sworn to by 
him before some officer authorized to administer oaths. [R. C. 1905, § 1327; 


1905, ch. 168, § 8.] 
Census returns as evidence of age. 9 L.R.A.(NS.) 718. 


§ 1897. When assessor to transmit returns to secretary of state. Each 
assessor shall, on or before the tenth day of July, 1905, and on or before the 
tenth day of July in every such tenth year thereafter, cause the returns so 
certified to be transmitted to the secretary of state through the county auditor 
of his county, by express, carefully boxed in such manner as to protect them; 
and if the assessor shall neglect, for five days after the tenth day of July, 
to make his returns as aforesaid, the secretary of state shall immediately 
dispatch a messenger to procure such return and the expense thereof shal] 
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be deducted from the account of such assessor by the board of county com- 
missioners, if they shall think proper. [R. C. 1905, § 1828; 1905, ch. 168, § 9.] 

§ 1898. Secretary of state to report general account of enumeration to 
legislature. The secretary of state, after receiving such returns, shall prepare 
and report to the two houses of the legislative assembly, on or before the 
fifteenth day of January at the next following session succeeding the taking 
of such census, & general account of the enumeration, specifying the result 
thereof, in the several townships, cities, villages and counties of the state, 
with a full recapitulation of the whole, and after making such report it shall 
be the duty of the secretary of state to deposit all of such returns in the 
state library, with a copy of the said general account and recapitulation 
thereof. [R. C. 1905, § 1329; 1905, ch. 168, § 10.] 

§ 1899. Appointment of enumerator where assessor has died, etc. In 
case of the death of any assessor, or in his inability from any cause, or his 
neglect or refusal to perform the duties required by this article at the time 
therein specified, it shall be the duty of the board of county commissioners 
immediately to appoint some suitable and proper person residing in said 
district, city, village or township to act as an enumerator in the place of 
such assessor so failing to act, which person, so appointed, shall perform the 
nr oe eth by this article on such assessor. [R. C. 1905, § 1330; 1905, 
ch. : : 

§ 1900. Accounts of assessors and enumerators, how paid. The accounts 
for the services of the assessors done under this article and the enumerators 
appointed under the provisions of this article shall be audited by the board 
of county commissioners, and shall be assessed, collected and paid as part of 
para expenses of such county. [R. C. 1905, § 1331; 1905, ch. 168, . 


§ 1901. Fees for services. The assessors shall be entitled as enumerators, 
for their services, to two dollars per hundred inhabitants, enumerated as 
aforesaid, to be paid by the respective counties, and such fees to be in 
addition to compensation received for services performed as assessor. [R. C. 
1905, § 1332; 1905, ch. 168, § 13.] 

§ 1902. Costs of printing, etc. All liabilities incurred for printing, postage 
and transmission of returns shall be paid out of the state treasury on the 
warrant of the auditor and charged to a special account. [R. C. 1905, § 1333; 
1905, ch. 168, § 14.] 


CHAPTER 25. 
STATISTICS. 


§ 1903. Assessors to furnish statistics. It shall be the duty of the several 
county, township, city and village assessors of this state at the time of listing 
property for taxation each year to require each person, firm, company and 
corporation in his assessor district to make a statistical statement of facts 
relating to agriculture, horticulture, stock raising and such other subjects 
as may be required by the state statistician, in the manner provided for 
herein and specified in the instruction given by the state statistician; and 
each assessor shall make such other statistical returns, not herein mentioned, 
as may be required by the state statistician, of and through the county auditor; 
and each assessor shall make a return of such statements in tabulated form 
to the county auditor at the time of returning the lists of property for 
taxation. Such statements shall be made under oath by the persons or by 
the managers or agents of the firms, companies or corporations, and if any 
such person refuses or neglects to make such statement under oath, it shall 
be the duty of the assessor to obtain such information to the best of his 
ability from neighbors or others that may be supposed to be best prepared 
to furnish it, which information, so obtained, the assessor shall indicate how 
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procured and whether he has reason to believe the same to be reliable. Each 
assessor shall make an alphabetical list of the names of the persons refusing 
to make such statements, with their post office addresses, which list he shall 
return to the county auditor. [R. C. 1905, § 1334; 1891, ch. 114, § 1; BR. C. 
1895, § 1038.] 

§ 1904. What statistical statement to contain. The statistical statement 
mentioned in the foregoing section shall contain, among other things, answers 
properly classified to the following questions: What is the number of farms, 
the number of acres cultivated or to be cultivated to crop for the current 
year, together with the acreage and product, for the year immediately 
preceding, of wheat, oats, barley, flax, corn, rye, potatoes, cultivated and 
wild hay and other farm produce. The number of mules, horses, milch cows 
and other cattle, sheep and hogs subdivided into the breed or classes to 
which they belong. The number of pounds of wool clipped, and the dairy 
products for the past year. The number and kinds of trees grown in 
cultivated or planted forests; the number of nurseries and the acreage of 
each; the number and kind of fruit trees, berries and vines, and the orchard 
products for the preceding year. The male and female population of each 
county, township, city and village, and the number of blind, deaf and dumb, 
insane and idiotic in each assessor’s district. [R. C. 1905, § 1335; 1891, 
ch. 114, § 2; R. C. 1895, § 1039.] 

§ 1905. Statistics, how obtained. Each assessor shall perform the service 
required of him by a personal visit to each dwelling house and to each family 
in his township, district, city or village, and shall ascertain by inquiries 
made of some member of each family, if any one can be found capable of 
giving the information, but if not, then he shall obtain such information from 
the most reliable source; and he shall personally visit the farm, shops and 
other places in the district, respecting which information is required, as 
specified on the blanks furnished him by the state statistician, and he shall 
obtain all information from the best and most reliable sources. The county 
auditor shall furnish to each assessor in his county such blanks as may be 
necessary for taking such statements, which blanks shall be furnished by 
the state statistician to the county auditors, together with printed instructions 
explaining the duties of the assessor in collecting the statistics aforesaid ; and 
the county auditor shall, within thirty days after such statements are returned 
to him, make out in duplicate a tabular statement thereof, by assessors’ 
districts, properly verified, one copy of which shall be preserved in the office 
of the county auditor and the other forwarded to the state statistician. 
In case such statement is not received by the state statistician on or before 
the fifteenth day of August of any year he shall notify such county auditor 
in writing of such delinquency and shall cite him to the provisions of this 
section, and if such auditor refuses or neglects to prepare and forward such 
statement on or before the fifteenth day of September the state statistician 
shall report such fact to the attorney-general, who shall at once proceed to 
enforce the penalties provided in section 1907. [R. C. 1905, § 1336; 1891, 
ch. 114, § 4; R. C. 1895, § 1040.] 

§ 1906. Compensation. The services herein required of the several assessors 
shall be performed at the same time that they list property for taxation. 
They shall not be paid for such services separately but for the time em- 
ployed in collecting such statistics and for listing property for taxation 
they shall be allowed and paid as for one and the same service; and they 
shall be allowed and paid the same per diem for the discharge of the services 
required herein as is now or shall hereafter be provided for listing property 
for taxation; provided, that an assessor shall receive no pay for services as 
assessor, except on presenting a certificate from the county auditor that he 
has fully complied with the requirements of the foregoing section; and it 
is the duty of the county auditor when any assessor fails to make proper 
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and complete returns of the statistics required herein, to withhold such 
certificate until the work is fully and properly completed, and to return 
forthwith the blanks to such assessor, indicating to him the deficiencies in 
such statistics and what is needed by way of correction, and shall specify a 
reasonable time within which such assessor shall fully complete the work 
and return the same to the county auditor; and it shall be the duty of such 
assessor immediately to carry out the instructions of such auditor and return 
the statistics completed within the time prescribed. Im case of his failure 
to comply with such requirement, such assessor shall forfeit all compensation 
and be subject to the penalties prescribed in section 1907; and it is the duty 
of the county auditor to enter complaint against such assessor and the state’s 
attorney of the county shall prosecute the same; and any judgment or 
penalty so recovered against any such assessor shall be a lien against all 
real and personal property owned by such assessor. In case any assessor 
fails to complete such statistics and return the same to the county auditor 
within the time prescribed, after they have been returned to him by the 
county auditor with the proper instructions for completion, such county audi- 
tor shall appoint some suitable person to collect or complete the statistics for 
the district, and such appointee shall perform such work as provided in the 
ease of a regularly chosen assessor and shall be entitled to compensation at 
the same rate, to be paid as provided for assessors. The failure of any county 
auditor to require the complete performance of duty by assessors as herein 
provided or to enter complaint against any assessor who shall fail to perform 
his duty as herein provided shall be deemed a misdemeanor and such auditor 
shall be liable to the penalties prescribed in the next section. [R. C. 1905, 
§ 1337; 1891, ch. 114, § 5; R. C. 1895, § 1041.] 

§ 1907. Penalty for neglect or refusal. Any assessor or county auditor 
who shall willfully neglect or refuse in whole or in part to perform the duties 
required in the foregoing sections, shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined in a sum not less than twenty nor more 
pery oT hundred dollars. [R. C. 1905, § 1838; 1891, ch. 114, § 6; R. C. 1895, 

2. 

§ 1908. County auditor to furnish statistics to state statistician. Each 
county auditor shall, upon request, furnish to the state statistician such 
information from the county records regarding the county, its financial 
condition, products and other statistical information as may be requested, 
on blanks furnished by the state statistician, and the refusal or neglect of 
any county auditor to furnish such information within thirty days from the 
receipt of such request shall be deemed a misdemeanor and shall subject such 
auditor to the penalties prescribed in the preceding section. [R. C. 1905, 
§ 1339; 1891, ch. 114, § 7; R. C. 1895, § 1043.] 

§ 1909. Duty of state statistician. The state statistician is hereby required 

to carry into effect the provisions of the foregoing sections relating to the 
collection and compilation annually of the statistical data therein mentioned, 
and he shall cause the returns when received to be arranged, classified and 
published in the best and most convenient manner in order to exhibit the 
annual growth and development of each county in the state. [R. C. 1905, 
§ 13840; 1891, ch. 114, § 8; R. C. 1899, § 1044.] 
- § 1910. Expenses to be paid by state. The expenses incurred in procuring 
and furnishing the necessary blanks, stationery and postage and compiling 
and publishing the statistical information herein required, shall be paid by 
the state treasurer on the warrant of the state auditor, which shall be issued 
on the presentation of the account of the state statistician duly verified, 
when approved by the governor, [R. C. 1905, § 1341; 1891, ch. 114, § 9; 
R. C. 1899, § 1045.] 
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CHAPTER 26. 
GREAT SEAL OF THE STATE. 


§ 1911. Great seal. The seal prescribed in section 207 of the constitution 
shall be the great seal of the state, and a description in writing of the same 
shall be deposited and recorded in the office of the secretary of state and 
remain a public record. [R. C. 1905, § 1342; 1890, ch. 149, § 1; R. C. 1899, 
§ 1046. ] 

§ 1912. Dimensions of seal. Upon every seal of a court or officer of this 
state required or authorized to have a seal, there shall be engraved the 
words ‘‘ State of North Dakota,’’ and the name of the court or office in 
which the seal is to be used, and all such seals, except the great seal, shall 
be one and five-eighths of an inch in diameter. [R. C. 1905, § 1843; 1890, 
ch. 149, § 2; R. C. 1899, § 1047.] 

§ 1913. Temporary seal may be authorized, when. When any court of 
record is unprovided with a seal, the judge thereof may authorize the use of 
any temporary seal or of any device by way of seal until the same is provided 
as aforesaid. [R. C. 1905, § 1344; 1890, ch. 149, § 3; BR. C. 1899, § 1048.] 


CHAPTER 27. 
STATE FLOWER. 


§ 1914. Named. On and after the passage of this act the state floral 
emblem of North Dakota shall be the wild prairie rose (rosa blanda or 
arkansana). [1907, ch. 231.] 


CHAPTER 28. 
STATE FLAG. 


§ 1915. State flag. The flag of North Dakota shall consist of a field of 
blue silk four feet four inches on the pike and five feet six inches on the 
fly, with a border or knotted yellow fringe two and one-half inches wide. 
On each side of said flag in the center thereof, shall be embroidered an eagle 
with outspread wings and with opened beak, the eagle to be three feet four 
inches from tip to tip of wing, and one foot ten inches from top of head to 
bottom of olive branch hereinafter described; the right foot of the eagle 
shall grasp a sheaf of arrows, the left foot shall grasp an olive branch 
showing three red berries; on the breast of the eagle shall be displayed a 
shield, the lower part showing seven red and six white stripes placed alter- 
nately; through the opened beak of the eagle shall pass a scroll bearing the 
words ‘‘ E Pluribus Unum,’’ beneath the eagle a scroll on which shall be 
borne the words ‘‘ North Dakota; ’’ over scroll carried through the eagle’s 
beak shall be shown thirteen five-pointed stars, the whole device being sur- 
mounted by a sunburst. The flag shall conform in all respects as to color, 
form, size and device with the regimental flag carried by the First North 
Dakota Infantry in the Spanish-American War and Philippine Insurrection, 
except in the words shown on the scroll below the eagle. (1911, ch. 283.] 


CHAPTER 29. 
MOTHERS’ DAY. 


§ 1916. Governor to designate by proclamation. It shall be the duty of 
the governor each year to designate the first Sunday in June as Mothers’ Day 
and the governor shall issue a proclamation asking that the people of the 
state shall upon that Sunday assemble in their churches or such other place 
or places as may be most convenient for the purpose of paying respect and 
tribute to our mothers. [1913, ch. 211.] 
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CHAPTER 30. 
DEPOSITARY FOR STATE TITLES. 


§ 1917. Deeds and title papers of state deposited, where. All abstracts 
and conveyances of title to this state of any lands now owned or hereafter 
acquired by the state, whether such lands are held for penal, educational, 
charitable or other institutions or purposes, shall be by those in whose charge 
such conveyances now are or may come, deposited with and remain in the 
control of the secretary of state. [R. C. 1905, § 1845; 1890, ch. 199, § 1; 
R. C. 1899, § 1049.] 


CHAPTER 31. 
HIGHWAYS, BRIDGES AND FERRIES. 


ARTICLE 1. OPENING AND VacaTINeG Hicuways, §§ 1918-1939. 

2. GENERAL Provisions, §§ 1940-1950. 

3. BripgEs, §§ 1951-1958. 

4. Roap Supervisors, §§ 1959-1976. 

5. Roap Duties oF TownsHIP SuPERVvIsoRS, §§ 1977-1982. 

6. Duties oF STATE ENGINEER IN CONSTRUCTION OF HIGHWAYS AND 
CuLvErts, §§ 1983, 1984. 

%. DuTIEs OF OVERSEERS OF HicHways, §§ 1985-1990. 

8. APPOINTMENT OF CouNTY SUPERINTENDENTS OF HieHways, §§ 19904- 
1990L. 

9. APPOINTMENT OF TOWNSHIP OVERSEER OF HicHways, §§ 1990m- 
1990k. 


10. CoNSTRUCTION OR IMPROVEMENT OF ROADS BY PRIVATE ASSOCIATIONS, 
— §§ 1991-1999. - 

11. ABANDONED CoaL MINES AnD WELLS, §§ 2000, 2001. 

12. Noxious WEEDs, §§ 2002, 2003. 

13. Highway Labor anpD Roap Tax, §§ 2004-2034. 

14. Roaps 1n Cites, § 2035. 

15. Grapes oF Highways ADJOINING CITIEs, § 2036. 

16. Osstructine HicHways, § 2037. 

17. WATERING PLACES oN HicHways, §§ 2038-2040. 

18. DitcuHes ror DraInine HicHways, §§ 2041, 2042. 

19. CatriE-Ways, §§ 2043-2045. 

20. Roaps on LINE oF City oR VILLAGE, §§ 2046, 2047. 

21. Riaut oF Way For HiaHways, §§ 2048-2050. 

22. Law oF THE Roan, §§ 2051-20544. 

23. Bripck PEnattiss, §§ 2055-2061. 

24, FERRIES, §§ 2062-2073. 


ARTICLE 1.— OPENING AND VacaTInG Hicuways. 


§ 1918. What are public roads. All public roads and highways within 
this state which have been open and in use as such, and included in a road 
district in the town in which the same are respectively situated during twenty 
years next preceding the time when this article shall take effect, are hereby 
declared to be public roads or highways and confirmed and established as 
such whether the same have been lawfully laid out, established and opened 
or not. [R. C. 1905, § 1346; 1897, ch. 112, § 1; R. C. 1899, § 1050.) 


Section lines constitute public highways when practicable for such purpose without 
special action of county commissioners. Lawrence v. Ewert, 21 S. D. 580, 114 N. W. 709. 

“ Public highways” are routes of travel whose inception was justified by some claim of 
right, and “ roads ” or “ ways” are routes of travel whose inception was not so justified. 
Roche Realty & Invest. Co. v. Highlands Co., 29 S. D. 169, 135 N. W. 684. 
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Highways by prescription based upon adverse user by public for period of twenty years 
prior to passage of this act and not recognized as statute is prospective only. Burleigh 
County v. Rhud, 23 N. D. 362, 136 N. W. 1082. 

As to power of city to construct bridge only on legal highway. Manning v. Devils’ Lake, 
13 N. D. 47, 65 L.R.A. 187, 112 Am. St. Rep. 653, 99 N. W. 51. 

Congressional grant in 1866 of the right of way for highways over public lands was 
in praesenti. Walcott Township v. Skauge, 6 N. D. 382, 71 N. W. 544; Wells v. Penning- 
ton Co., 2 S. D. 1, 48 N. W. 305, 39 Am. St. Rep. 758; Keen v. Board of Supervisors, & 
S. D. 558, 67 N. W. 623. 

Withholding public lands for school purposes, not “a grant or reservation for public 
uses ’’ within the meaning of congressional grant. Riverside Township v. Newton, 11 S. 
D. 120, 75 N. W. 899. 

What sufficient to prevent change or vacation of highway under act January 12, 1871. 
Keen v. Board of Supervisors, 8 S. D. 558, 67 N. W. 623. 

Highways established by prescription. 57 Am. St. Rep. 744. 

§ 1919. What roads are public highways. Every road laid out by the 
proper authorities, as provided for in this chapter, from which no appeal 
has been taken within the time limited for taking such appeal is hereby 
declared a public highway to all imtents and purposes, and all persons 
having refused or neglected to take an appeal, as provided for in this chapter, 
shall forever be debarred from any further redress. [R. C. 1905, § 1347; 
1897, ch. 112, § 2; R. C. 1899, § 1051.] 

§ 1920. Section lines considered public roads, when: In all townships in 
this state outside the limits of incorporated cities, villages or towns, the 
congressional section lines shall be considered public roads, to be opened 
to the width of two rods on each side of such section lines, where the same 
have not already been opened upon the order of the board having jurisdiction 
as provided by section 1921 without any survey being had, except where it 
may be necessary on account of variations caused by natural obstacles, sub- 
ject, however, to all the provisions of this chapter in relation to assessments 
of damages. [R. C. 1905, § 1348; 1899, ch. 97, § 3; R. C. 1899, § 1052.] 


Where on section line, no necessity, and perhaps no authority, for survey. Williams v. 
Turner Township, 15 S. D. 182, 87 N. W. 968. 

Congressional grant of 1866 effective. Prescription. Right rune against Railroad Co. 
Walcott Township v. Skauge, 6 N. D. 382, 71 N. W. 544; Wells v. Pennington Co., 2 8. D. 
1, 48 N. W. 305; Keen v. Fairview Township, 8 8. D. 558, 67 N. W. 623. 

What necessary for vacation under act 1871. Keen v. Fairview Township, 8 8. D. 558, 
67 N. W. 623. 

Lands reserved for school purpose subject to highway grant. Riverside Township v. 
Newton, 11 S. D. 120, 75 N. W. 899. 

Section line road becomes established public highway, without any action or procedure 
on part of county. Lowe v. East Sioux Falls Quarry Co., 25 S. D. 393, 126 N. W. 609. 

Presumably there is public crossing at least once in every mile on line of railroad. 
Lyons v. Chicago, M. & St. P. R. Co., 28 §. D. 31, 35 L-R.A.(N.S.) 1219, 132 N. W. 679. 

§ 1921. Before whom proceedings brought. In the opening, vacating or 
changing of a highway outside of the limits of incorporated cities, villages 
or towns, all proceedings relating thereto to acquire right of way and to all 
other matters connected therewith shall be under the charge and in the name: 

1. Of the board of county commissioners, if the county is without a civil 
township organization, or if the road is in territory not organized into a civil 
township. 

2. Of the board of township supervisors of organized townships. 

_ 3. Of the board of county commissioners of each county in case the road 
is between or in two or more counties. 

4. Of the board of township supervisors of each organized civil township in 
which any part of the road is situated if the road is situated between two civil 
townships or in more than one civil township. 

d. Of the board of township supervisors of each organized township and of 
the board of county commissioners in case the road is situated partly in an 
organized township and partly in an unorganized township. 

6. Of the board of county commissioners in any case arising under sub- 
division four where the board of township supervisors of the respective civil 
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township cannot agree or will not take action on petition so to do. [1913, 
ch. 88; R. C. 1905, § 1849; 1897, ch. 112, § 4; R. C. 1899, § 1053.] 

§ 1922. County commissioners may condemn and purvhase right of way, 
when. Whenever the expense of constructing a highway ur any part thereof 
is to be borne by the county, the board of county commissiozers thereof shall 
have the power to deviate from section and town lines and condemn and pur- 
chase right of way for such highway, whenever in their opinion the cost of 
constructing and maintaining such highway shall be materially decreased, pro- 
vided, that the cost of obtaining such right of way shall be borne by the 
county. 

§ 1923. Petition for laying out, altering or discontinuing roads. The board 
having jurisdiction as provided by the provisions of the preceding section 
may alter or discontinue any road or lay out any new road upon the petition 
of not less than six legal voters, who own real estate, or who occupy real 
estate under the homestead laws of the United States, or under contract from 
the state of North Dakota, in the vicinity of the road to be altered, discon- 
tinued or laid out; said petition shall set forth in writing a description of the 
road and what part thereof is to be altered or discontinued; and if for a 
new road, the names of the owners of the land, if known, over which the road 
is to pass, the point at which it is to commence, its general course, and the point 
where it is to terminate; provided, that all roads, or parts thereof heretofore 
or hereafter laid out by authority of the board of county commissioners, or 
township supervisors, and not open to public use within ten years from the 
time when so laid out (or which shall thereafter be abandoned and not used 
for ten years), are hereby declared vacant; provided, further, that whenever 
any tract of land is surveyed or sold in tracts less than the original subdivi- 
sion as established by the government survey thereof, so that any part thereof 
does not touch upon some of the lines now considered as public roads and 
so allow the owner of such tract access to a public highway, the board of 
county commissioners or board of township supervisors may, upon a petition 
as herein provided, open a cartway or highway along the lines of any such 
tract or tracts when in the judgment of such board such cartway or highway 
is necessary ; provided, however, that no such cartway, or highway shall ex- 
ceed two rods in width unless in the judgment of such board a roadway two 
rods in width shall not be sufficient to accommodate the travel thereon. The 
provisions of this chapter shall apply to all lands owned by the state or any 
institution thereof, or held by virtue of any contract with the state, and 
notice of the altering, laying out or discontinuing of any such cartway or 
highway shall be served by registered mail upon the board of university and 
school lands not less than thirty days prior to any such board taking action in 
regard to altering, laying out or discontinuing such cartway or highway. 
[1911, ch. 148; R. C. 1905, § 1350; 1899, ch. 97, § 5; R.'C. 1899, § 1054. ] 


An amendment of this section was vetoed in Laws 1913, ch. 309. 
Highways created only by iegal proceedings. Meek v. Mead Co., 12 S. D. 162, 80 N. 
W. 182. 


Petition signed by persons not qualified, immaterial if required number of qualiticd 
persons sign. Bockoven v. Supervisors, 13 S. D. 317, 83 N. W. 335. 

Survey unnecessary when on section lines. Williams v. Turner Township, 15 S. D. 18°, 
87 N. W. 968. 

Description sufficient when a competent surveyor can locate road therefrom. Dunstan 
v. City of Jamestown, 7 N. D. 1, 72 N. W. 899; Yankton County v. Klemisch, 11 S. D. 
170, 76 N, W. 312. 

May be opened on section line of land belonging to United States at time statute was 
enacted. Keen v. Board of Supervisors, 8 S. D. 558, 67 N. W. 623. ; 

Omission in petition of description of schoolhouse site did not deprive board of juris- 
diction, where tract including site described. Woodworth v. Spirit Mound Township, 10 
8. D. 504, 74 N. W. 443. ; 

Recital in petition of jurisdictional] facts, sufficient without specific finding, as against 
collateral attack. Yankton County v. Klemisch, 11 S. D. 170, 76 N. W. 312. 

™ One mile” means one mile in direct line. Kothe v. Berlin Twp., 19 S. D. 427, 103 
N. W. 657. 
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Open to full width where declared open by county commissioners, though only one side 
of section line has been used. Baker v. Hogaboom, 12 S. D. 405, 81 N. W. 730. 

Recently established highways ought not to be vacated unless new conditions make it 
desirable. Miller v. Oakwood Township, 9 N. D. 623, 84 N. W. 556. 

Right to withdraw name from petition for highway. 11 L.R.A.(N.S.) 372. 

§ 1924. Copy of petition to be posted. Whenever such number of legal 
voters determine to petition, as aforesaid, for the alteration or discontinuance 
of any road, or for the laying out of any new road, they shall cause a copy 
of their petition to be posted up in three of the most public places in the 
county or township having jurisdiction thereof twenty days before any 
action is had in relation thereto. [R. C. 1905, § 1351; 1899, ch. 97, § 6; R. C. 
1899, § 1055.] | 

§ 1925. Notice to all parties to be given, and what deemed to be notices. 
When the board having jurisdiction receives a petition in compliance with 
preceding sections for laying out, altering or discontinuing any highway, they 
shall, within thirty days, make out a notice and fix therein a time and place 
at which they will meet and decide upon such application, and the applicant 
shall, ten days previous to such a time so fixed, cause such notice to be given 
to all occupants of the land through which such highway may pass, which 
notice shall be served personally or by copy left at the abode of such occupant. 
The said board shall also cause copies of such notice to be posted in the three 
public places in said county or township, at least ten days previous to such 
meeting; every such notice shall specify, as near as practicable, the highway 
proposed to be laid out, altered or discontinued, and the tract of land through 
which the same may pass. Provided, however, that in cases where at least 
seventy per cent of legal voters who are owners or part owners of land border- 
Ing on said proposed road or highway shall have signed the original petition 
and thereby releasing all their claims to damages arising by altering, dis- 
continuing or laying out of such road or highway, that in such cases it shall 
not be necessary to post notices as provided for in section 1924, nor to post 
notices or serve notices as above provided for in this section except that the 
notices must be served personally or left at the abode of such occupants as 
may have failed to sign the petition and whose land borders on such proposed 
road or highway. The general knowledge of and the fact that seventy per 
cent of the legal voters shall have signed the original petition in compliance 
with this provision shall be deemed sufficient notice to all concerned and for 
all intents and purposes; provided, further, that the petition under this pro- 
vision, if for a road between two or more counties, must be filed with the 
auditor of one of the counties affected at least fifteen days before any action 
is taken, and it shall be the duty of such auditor to immediately transmit 
certified copies of such petition to the auditors of all other counties to be 
affected by such changing, discontinuing or laying out of roads or highways, 
whose duty it shall be to lay such petition before the board of county com- 
missioners at their next meeting for them to take action in the matter as 
provided for in this chapter. [1911, ch. 150, § 1; R. C. 1905, § 13852; 1899, 
ch. 97, § 7; R. C. 1899, § 1056.] 

Irregularities waived by appearance of party. Issenhuth v. Baum, 11 S. D. 223, 76 N. 
. 928. 


§ 1926. Examination of proposed highway. The said board upon being 
satisfied that the notices required in the preceding sections have been duly 
served, or that at least seventy per cent of the legal voters who are owners 
of lands have signed the original petition and notice served personally or left 
at the abode of those who may have failed to sign original petition, proof of 
which shall be shown by affidavit, shall proceed to examine such proposed 
highway and shall hear any reasons for or against the laying out, altering 
or discontinuing the same, and decide upon the application as they deem 
proper. (1911, ch. 150, § 2; R. C. 1905, § 1353; 1899, ch. 97, § 8; R. C. 1899, 
§ 1057.] 
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§ 1927. Proceedings when road is laid out, altered or discontinued. When- 
ever such board of county commissioners or supervisors shall lay out, alter or 
discontinue any highway, they shall cause a survey thereof to be made when 
necessary, and they shall make out an accurate description of the highway so 
altered, discontinued or laid out, and incorporate the same in an order to be 
signed by them, and shall cause such order, together with all the petitions 
and affidavits of service of notice, to be filed in the office of the county auditor, 
if by county commissioners, and in the office of the town clerk if by township 
supervisors, who shall note the time of filing the same; but on the refusal of 
said board to lay out, alter or discontinue such road they shall note the fact 
on the back of the petition and file the same as aforesaid. All orders, petitions 
and affidavits, together with the award of damages, shall be made out and 
filed within five days after the date of the order for laying out, altering or 
discontinuing such highway. But the county auditor or town clerk shall 
not record such order within thirty days, nor until a final decision is had, and 
not then unless such order is confirmed, and when such order, together with 
the award, has been recorded by said county auditor or town clerk as the case 
may require, the same shall be filed in the office of the county auditor. And in 
ease the board having jurisdiction shall fail to file such order within twenty 
days they shall be deemed to have decided against such application. [R. C. 
1905, § 13854; 1899, ch. 97, § 9; R. C. 1899, § 1058.] 


Company operating toll road over route located as highway may show damages. Law- 
rence County v. Toll-Road Co., 11 S. D. 74, 75 N. W. 817. 

Recently established highways should not be vacated, unless conditions have changed 
since its establishment. Miller v. Township, 9 N. D. 623, 84 N. W. 556. 

Supervisors may adjourn proceedings. Issenhuth v. Baum, 11 S. D. 223, 76 N. W. 928; 
Yankton County v. Klemisch, 11 S. D. 170, 76 N. W. 312. 

Order of board and all papers must be filed in office of town clerk within five days after 
its date. Town of Wayne v. Caldwell, 1 S. D. 483, 47 N. W. 547, 36 Am. St. Rep. 750. 


se on ae of county to keep up fences is void. Meek v. Meade County, 12 S. D. 162, 80 
County commissioners have no power to treate highways in any other way than by 
regular proceeding. Meek v. Meade County, 12 S. D. 162, 80 N. W. 182. 

§ 1928. Order or certified copy; competent evidence. The order laying out, 
altering or discontinuing any highway, or-a copy of the record duly certified 
by the county auditor or town clerk, as each case may require, shall be received 
in all courts as competent evidence of the facts therein contained and shall be 
prima facie evidence of the regularity of the proceedings prior to the making 
of such order, except in cases of appeal, when such appeal has been taken 
within the time limited in this chapter. [R. C. 1905, § 1855; 1899, ch. 97, § 10; 
R. C. 1899, § 1059.] 

§ 1929. Damages, how ascertained. The damages sustained by reason of 
laying out, altering or discontinuing any road may be ascertained by the 
agreement of the owners and county commissioners or township supervisors, 
as the case may be, and unless such agreement is made, or the owners shall, 
in writing, release all claim to damages, the same shall be assessed in the man- 
ner hereinafter prescribed before the same is opened, worked or used. Every 
agreement and release shall be filed in the town clerk’s office when with a 
township and in the county auditor’s office when with a county and shall 
forever preclude such owners of land from all further claims for damages. 
In case the board and the owners of land claiming damages cannot agree, or 
if the owner of any land through which any highway shall be laid out, altered 
or discontinued is unknown, the board shall in their award of damages specify 
‘ the amount of damages awarded to all such owners, giving a brief description 
of such parcel of land in their award; the board having Jurisdiction shall 
assess the damages at what they deem just and right to each individual claim- 
ant with whom they cannot agree. Supervisors shall deposit a statement 
of the amount of damages assessed with the town clerk, county commissioners 
with the county auditor, who shall note the time of filing the same. The 
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board in assessing damages shall estimate the advantages and benefits the new 
road or alteration of an old one will confer on the claimant for the same as 
well as the disadvantages. Any person living on United States land who 
has made his declaratory statement for the same in the proper land office, 
shall for all the purposes of this article be considered the owner of such lands. 
[R. C. 1905, § 1856; 1899, ch. 97, § 11; R. C. 1899, § 1060.] 


Necessity for maintaining fences, and injury from water flowing back from highway 
Mae Pe elements of damage. Bockoven v. Board of Supervisors, 13 6. D. 317, 83 N. 


_ Diversion of travel from a former highway, increases in taxation, and expense of fenc- 
ing, as elements of damage. Schuler v. Board of Supervisors, 12 8. D. 460, 81 N. W. 


Right to appeal secures constitutional right to jury trial upon question of damages. 
Town of Dell Rapids v. Irving, 7 S. D. 310, 64 N. W. 149, 29 URAL 861. 
Damages on condemnation of the fee of land over which there is an existing highway. 
15 L.R.A, 413; 37 L.R.A.(N.S.) 281. 
Re ria of compensation to abutting owner for vacation of highway. 36 L.R.A.(N‘S.) 
Interference with access to highway from the part of parcel not taken by the taking 
of another part as element of damages in condemnation. 28 L.R.A.(N.S.) 385. 
were of county for injuries to real property from construction of road. 39 
Necessity of making compensation and measure thereof upon laying of street across 
railway property. 24 L.R.A.(N.S.) 1226. 
oe of damages for laying out street across railroad property. 24 L.R.A.(N.S.) 
Liability for injury to highway by removal of lateral support. 68 L.R.A. 707. 
Interference by highway with wharf rights in navigable waters. 34 L.R.A.(N.S.) 431. 


§ 1930. When damages not allowed. No damages shall be assessed or 
allowed under the provisions of this chapter to any person, persons or cor- 
poration, by reason of the laying out of any new road, or altering any old one, 
when the title of the land over which such road passes was vested in the 
state or the United States at the time of the location of such road, excepting 
as otherwise provided in this chapter. [R. C. 1905, § 1357; 1897, ch. 112, 
§ 12; R. C. 1899, § 1061.] 

§ 1931. Determination final for one year. The determination of boards 
of county commissioners, or supervisors of any town in refusing to lay out, 
alter or discontinue any highway; shall be final (unless such determination 
shall be appealed from as is hereinafter provided in this chapter), for the 
term of one year after the filing of such order or determination in the county 
auditor’s or town clerk’s office, as the case may be; and no application for 
laying out, altering or discontinuing any such highway shall again be acted 
upon by such board within said time of one year; and in case the determina- 
tion of any such board in laying out, altering or discontinuing any highway 
shall be appealed from, as provided in this chapter, and such determination 
shall be reversed on appeal, the said board shall not, within one year after 
the making of the determination so reversed on appeal, act again upon an 
application to lay out, alter or discontinue any such highway. [R. C. 1905, 
§ 1858; 1899, ch. 97, § 18; R. C. 1899, § 1062.] 

§ 1932. Notice to party to remove fences. Whenever any public road has 
been laid out through any inclosed, cultivated or improved lands, in con- 
formity with the provisions of this chapter, and the decision of the board 
laying out such road has not been appealed from, such board shall give the 
owner or occupant of the land through which such road is laid out twenty 
days’ notice, in writing, to remove his fences; if such owner does not remove 
his fences within twenty days after such notice such board shall cause such 
fences to be removed and direct the road to be opened and worked; provided, 
no inclosure shall be ordered opened between the first day of April and the 
first day of October. ([R. C. 1905, § 1359; 1899, ch. 97, § 14; R. C. 1899, 
§ 1063.] 

§ 1933. Notice to road supervisors. When any highway is to be changed 
or laid out, the county auditor or the clerk of the board, as the case may be, 
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must notify the road supervisors or overseer of highways, as the case may be, 
of the proper district and furnish him with a certified copy of the proceedings 
of the board. [R. C. 1905, § 1360; 1897, ch. 112, § 15; R. C. 1899, § 1064.] 

§ 1934. Repair of highways across railroads, etc. Whenever highways 
are laid out across railroads, canals or ditches on public lands, the owners 
must at their own expense so repair their roads, canals or ditches that the 
public highway may cross the same without damage or delay, and when the 
right of way for a public highway is obtained through the judgment of any 
court, over any railroad, canal or ditch, no damages must be awarded for the 
simple right to cross the same. [R. C. 1905, § 1861; 1897, ch. 112, § 16; R. C. 
1899, § 1065.] 

§ 1935. Appeals. Any person who shall feel himself aggrieved by any 
determination or award of damages made by the supervisors of any town or 
towns, or by the commissioners of any county, either in laying out, altering 
or discontinuing, or in refusing to lay out, alter or discontinue any highway 
or cartway, may, within thirty days after the filing of such determination or 
award of damages, as provided in this chapter, appeal therefrom to a justice 
of the peace of the county for a jury to hear and determine such appeal; 
provided, the amount of damages allowed in such appeal does not exceed one 
hundred dollars. [R. C. 1905, § 1862; 1897, ch. 112, § 17; R. C..1899, § 1066.] 

Course of appeal determined by amount claimed in notice of appeal, and not amount 
allowed. Town of Dell Rapids v. Irving, 9 S. D. 222, 68 N. W. 313. 

Not in conflict with § 13, art. 6, S. D. Const., providing that pope shall not be 
taken for public use, unless damages determined by jury. Town of Dell Rapids v. Irving, 
7S. D. 310, 64 N. W. 149, 29 L.R.A. 661. 

Trial de novo on questions presented by notice of appeal. Williams v. Turner Town- 
ship, 15 S. D. 182, 87 N. W. 968. 

ourt may refuse to consolidate individual appeals. Williams v. Turner Township, 15 
S. D. 182, 87 N. W. 968. 

§ 1936. Bond, application, etc. Every application to a justice of the peace 
for an appeal shall be in writing, and shall briefly state the grounds on which 
it is made, and whether it is brought in relation to damages assessed, or In 
relation to laying out, altering or discontinuing, or refusal to lay out, alter 
or discontinue any highway, or whether it is brought to reverse entirely the 
decisions of the supervisors or commissioners, or any part thereof —if the 
latter, what part. Upon filing such application and a bond executed to the 
supervisors of the town, or the commissioners of the county, with sufficient 
sureties to be approved by the justice, conditioned to pay all costs arising 
from such appeal (provided the determination of the supervisors or the county 
commissioners, as the case may be, shall be sustained) such justice shall issue a 
summons specifying therein a time and place for the hearing of such appeal, 
which summons shall be served on one or more of the supervisors (or com- 
missioners, if a county road), at least six days before such time, and at the 
time and place so appointed the justice shall proceed as in other cases of trial 
by jury. If upon the trial it is deemed necessary by the jury, or either party 
in the action, that a personal examination by the jury of the road in con- 
troversy is necessary, the justice may, on motion of the jury or either party to 
the action, direct the jury to view and examine the highway described in the 
application, and consider the determination of the supervisors or commis- 
sioners in laying out, altering or discontinuing, or refusing to lay out, alter or 
discontinue the same, and to make return to him in writing within ten days. 
[R. C. 1905, § 1863; 1897, ch. 112, § 18; R. C. 1899, § 1067.) 

§ 1937. Filing return. Costs, etc. The justice shall file the return of the 
jury in the office of the town clerk if the appeal was taken from the decision 
of the board of supervisors of the town, and in the office of the county auditor 
if the appeal was taken from the decision of the county commissioners ; and if 
the determination of the supervisors or commissioners shall be affirmed by 
the jury, the party appealing shall pay all costs, but if such determination 
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shall be reversed or altered, or a greater amount of damages awarded, then 
the costs in the case shall be a charge against the town or county, as the case 
may be. [R. C. 1905, § 1364; 1897, ch. 112, § 19; R. C. 1899, § 1068.] 

§ 1988. When appeal taken to district court. In case the amount of dam- 
ages claimed exceeds one hundred dollars, appeal may be taken within thirty 
days to the district court of the county in which said damages are sus- 
tained, by filing in the office of the clerk of such court a bond to be approved 
by the judge of such district court, or the court commissioner, or the county 
auditor of the county, of the same nature as provided in the two preceding 
sections and by the service of a written or printed notice of such appeal upon 
the chairman of the board of supervisors or county commissioners, as the case 
may be, signed by the party making the appeal, or his attorney. Such appeal 
shall bring before the appellate court the propriety of the amount of damages 
and all matters referred to in such notice of appeal; unless the parties other- 
wise agree, the matter shall be submitted to a jury and tried as other appeal 
cases are tried, and the court or jury, as the case may be, shall reassess the 
damages aforesaid, and make the verdict conform to the justice and facts 
in the case; but the rule for ascertaining and fixing such judgment shall be 
based upon the same principles as the supervisors or commissioners were 
required to adopt in originally determining the same; and upon judgment 
being rendered the clerk of said court shall serve a certified transcript of such 
judgment upon the chairman on whom the notice of appeal was served as 
aforesaid. If the determination of the board of supervisors or commissioners 
appealed from be affirmed, or if the amount of damages allowed be reduced 
in said district court, the party appealing shall pay all costs and disbursements 
incurred in said court; but if the amount of damages allowed be increased, 
or if such determination shall be altered, modified or reversed in said district 
eourt, otherwise than as to the amount of damages, such costs and disburse- 
ments shall be paid by the town or county, as the case may be; said costs and 
disbursements to be taxed and adjusted as in other cases in said district court, 
and judgment entered therefor in like manner. [R. C. 1905, § 1365; 1897, 
eh. 112, § 20; R. C. 1899, § 1069.] 

§ 1939. When appeal sustained. Duty of board. When an appeal shall 
have been taken from the determination of any board of supervisors or county 
commissioners, and such determination shall have been reversed or altered, 
the supervisors or commissioners from whose determination such appeal was 
taken, shall proceed to lay out, alter or discontinue such highway, in conform- 
ity with the decision of such appeal, and the proceedings thereon shall be the 
same as if they had originally so determined to lay out, alter or discontinue 
such highway. The amount of damages finally determined and awarded by 
the supervisors, commissioners or by the court or jury, together with all 
the charges of officers and other persons necessarily employed in laying out, 
altering or discontinuing any town or county road, shall be audited by the 
county commissioners or township supervisors, as the case may be, specifying 
the amount of charges and damages due each individual, and the respective 
amounts shall be certified to by said commissioners or supervisors and by them 
deposited with the county auditor or township clerk and paid by the county or 
town, as the case may be. Before any road shall be opened or used, an amount 
of town orders or county warrants, as the case may be, equal to the damages 
assessed to individuals, shall be duly issued and deposited with said county 
_ auditor or township clerk, as the case may be, for the use and benefit of said 

individuals, and shall be delivered to him or them on demand. The issuing 
and depositing of said orders or warrants shall be deemed to be sufficient 
security for the payment of said damages. In no case shall a town be com- 
pelled to pay any damages that may be awarded in laying out, altering or 
discontinuing any county road. [R. C. 1905, § 1366; 1899, ch. 97, § 21; 
R. C. 1899, § 1070.] 
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ARTICLE 2.— GENERAL PROVISIONS. 


§ 1940. Highways on county and township lines. Public highways estab- 
lished on county or township lines, or public highways to be laid out parallel 
and adjacent to county or township lines, where such lines are occupied by 
a railroad or other obstructions shall be opened, established and repaired by 
the supervisors of the proper road districts on each side thereof, and by the 
joint labor of the persons in each of such districts in each county or township. 
(1907, ch. 254; R. C. 1905, § 1867; R. C. 1899, § 1076.] 

§ 1941. Settlers have same rights as freeholders. In all applications for 
the location, change or vacation of any public highway, actual settlers upon 
any public lands shall have and possess all the rights in this chapter granted 


to owners. [R. C. 1905, § 1368; R. C. 1899, § 1077.] 
Establishment of highways over public lands subsequent to entry thereon by one who 
has not perfected his title. 24 L.R.A(NS.) 764. 
Occupant under United States land laws upon equal footing with owner of fee. Olson 
v. Huntamer, 6 S. D. 364, 61 N. W. 479. 


§ 1942. Public lands. Damages. When any person shall acquire the title 
to government land over which any road has been or may hereafter be duly 
laid out, subsequent to the laying out of such road, the person so acquiring 
such title shall within three months after the receipt of his patent therefor 
assert his claim for damages in the manner hereinbefore provided in case of 
locating highways, and such roads shall remain and be public highways, but 
his damages, if any, shall be paid, and in case of a failure to assert his claim 
for damages within the time aforesaid, he shall thereafter be barred from 
asserting such claim. [R. C. 1905, § 1369; R. C. 1899, § 1078.] 

§ 1943. Occupying claimants. All public lands in this state settled upon 
and occupied, shall be subject to all the provisions of this chapter so far as 
the rights and liabilities of such settlers are concerned. ([R. C. 1905, § 1370; 
R. C. 1899, § 1079.] | 

§ 1944. Hedge protection. Any person cultivating a hedge or trees upon 
his lands adjoining a public highway and desiring to fence the same, may 
place such fence seven feet over and upon such highway, provided it does 
not obstruct the public travel. ([R. C. 1905, § 1371; 1889, ch. 132, § 1; BR. C. 
1899, § 1080.] 

§ 1945. County road funds. In each county of this state having a popu- 
lation of two thousand or more according to the latest United States or state 
census there shall be levied and .collected a property tax of not less than 
one-fourth of one mill, nor more than four mills on each dollar of the assessed 
valuation of all taxable property in the county, which, when collected, shall 
be kept in a distinct fund to be known as the county road fund and to be 
levied and expended in the improvement of highways as provided in this 
article. All sums levied and collected for the improvement of highways 
under the provisions of this article shall be expended under the direction 
of the board of county commissioners under the provisions of section 1946. 
Such taxes shall be in addition to all other taxes for highway purposes other- 
wise described by law; provided that the board of county commissioners of 
any county may contract to expend all money under this article and may 
contract to expend all money levied and collected under the provisions of 
‘section 2150, if deemed best. [1913, ch. 122; R. C. 1905, § 1372; 1893, 
ch. 69, § 1; R. C. 1899, § 1081; 1903, ch. 162, § 1; 1905, ch. 160.] 

§ 1946. Fund, how expended. Such fund shall be expended only in grad- 
ing, ditching and surfacing, in proper form and condition for public travel, 
such highways or parts of highways, howsoever establishel, as constitute 
the principal thoroughfares of the county, communicating with shipping 
points and market places resorted to by inhabitants of the county, for which 
the means otherwise provided are not, in the opinion of the county commis- 
sioners, sufficient. [R. C. 1905, § 1373; 1893, ch. 69, § 2; R. C. 1899, § 1082, 


1903, ch. 162, § 2.] met 
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§ 1947 Petitions for improvements. Survey. Such petition shall be pre- 
sented at the regular meeting of the board of county commissioners, and there- 
upon the board shall direct such investigation as may be necessary to inform 
it as to the utility and probable cost of the proposed improvement, and may 
for that purpose order a preliminary survey, and at its next succeeding 
July meeting, it shall determine what highways or parts of highways desig- 
nated in such petition shall be so improved, and estimate the probable amount 
of money that will be required to complete such improvement, and how much 
can be reasonably provided for, and for the completion of similar improve- 
ments previously in part made by the tax levy for the current year, and shall 
ret he tax accordingly. ([R. C. 1905, § 1374; 1893, ch. 69, § 3; R. C. 1899, 
_ § 1948. Payments, how made. The board of county commissioners shall 
in case of each improvement ordered by it, designate the place of beginning 
and the direction in which the work shall proceed and require the same to be 
completed mile by mile or in parts of miles continuously, as so ordered, and 
no payment shall be made except for work so completed. It may also require 
the supervision of the work by the county surveyor, so far as deemed neces- 
sary, and shall require him to compute and estimate the amount of com- 
pleted work and certify the same to the county auditor at the end of each 
month, and all work so contracted for shall be completed prior to the first 
day of November next following. The provisions of this section and the orders 
and directions of the board made in pursuance thereof shall constitute a part 
of the provisions and conditions of every such contract, whether expressed 
therein or not. [R. C. 1905, § 1375; 1893, ch. 69, § 5; R. C. 1899, § 1085.] 

§ 1949. County auditor to issue warrants. Upon the filing of the surveyor’s 
certificate as hereinbefore provided, the county auditor shall issue warrants 
accordingly on the county treasurer in favor of the contractor, payable out 
of the county road fund appropriated thereto, and the same shall be paid by 
the treasurer. [R. C. 1905, § 1376; 1893, ch. 69, § 6; R. C. 1899, § 1086.] 

§ 1950. Compensation of surveyor. The county surveyor shall receive for 
his services rendered as aforesaid the same compensation as in other cases, 
to be paid by the county out of such road fund, upon accounts duly verified 
and allowed by the board of county commissioners. [R. C. 1905, § 1877; 
1893, ch. 69. § 7; R. C. 1899, § 1087.] 

§ 1950a. Disposition of appropriation for national forest reserve. That 
all moneys now in the hands of or that hereafter may be received by the 
treasurer of the state of North Dakota by reason of the act of Congress 
approved May twenty-third, 1908, creating a national forest reserve in the 
county of Billings, state of North Dakota, shall be, by the treasurer of the 
state of North Dakota, paid over at the end of each fiscal year to the county 
treasurer of the county of Billings, state of North Dakota, to be by him 
covered into the public road fund of said county. (1911, ch. 193.] 


ARTICLE 3.— BRIDGES. 


§ 1951. Petition. Bids. Whenever a majority of the freeholders of a 
civil township or a majority of freeholders living within a radius of three 
miles of the proposed location, shall petition the board of county commis- | 
sioners for a bridge at a specified location within such township, or within 
any incorporated city or village, when the cost of such bridge shall exceed 
the sum of one hundred dollars, it shall be the duty of the board of county 
commissioners to view and investigate the necessity of such proposed bridge; 
and if such county board approves its location and building, it shall proceed 
to advertise in the official paper in the county, for a period of thirty days, 
the plans and specifications of the proposed bridge, asking for sealed bids 
for the building of such bridge, to be submitted to them at their next regular 
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or special meeting, at which meeting of the board it shall proceed to examine 
all proposals or bids for the building of such bridge, and shall award the 
contract to the lowest responsible bidder, requiring such bidder to give a 
bond In a sum not less than the amount stipulated in the bid or contract, 
conditioned for the faithful compliance with the terms of such bid or contract, 
which bond shall be approved by the board of county commissioners and 
filed in the office of the county auditor. (1907, ch. 42; R. C. 1905, § 1378; 


1890, ch. 38, § 1; R. C. 1895, § 1088.] 

Liability of county for injury to real property from construction and operation of 
bridge. 39 L.R.A. 65. ' 

Liability of county for injuries caused by construction or maintenance of a bridge to 
property thereto adjoining. 21 L.R.A.(N.S.) 209. 

Municipal liability for injury to abutting owner from approach to bridge under con- 
stitutional provision against “ damaging” private property for public use without com- 
pensation. 36 L.R.A.(N.S.) 1198. 

Liability of town or municipality for injuries by interference with flow of water by. 
bridge. 59 L.R.A. 856. | 

Obstruction of water of stream by bridge. 59 L.R.A. 862; 28 L.R.A.(N.S.) 156. 


§ 1952. Expense, how paid. The expense of constructing such bridge shall 
be paid out of the county bridge fund, if such bridge is accepted and approved 
by the board. [R. C. 1905, § 1879; 1890, ch. 38, § 2; R. C. 1895, § 1089.] 

§ 1953. Supervision and repairs of bridge. Any bridge built under the 
provisions of section 1951 shall be under the supervision of the board of 
county commissioners, and the cost of all such building and repairs shall be 
estimated by the county commissioners and paid for by the county; provided, 
however, that should any emergency arise, requiring the immediate rebuilding 
or repairing of any bridges, the board of county commissioners are hereby 
authorized to rebuild or repair, as the circumstances require, and without 
advertising for bids, in case said work can be performed by a responsible 
party, at a price not to exceed the last bid accepted by said board of county 
commissioners for like work. [1911, ch. 152; 1907, ch. 42; R. C. 1905, § 1380; 
1890, ch. 38, § 3; 1895, ch. 42, § 1; R. C. 1899, § 1090. ] : 

§ 1954. Bridges part of highway. Bridges erected or maintained by the 
publie constitute a part of the public highway. [R. C. 1905, § 1381; R. C. 


1899, § 1091.] 
As to power of city to construct bridge only on legal highway. Manning v. Devils’ 
Lake, 13 N. D. 47, 65 L.R.A. 187, 112 Am. St. Rep. 653, 99 N. W. 51. 
Duty to properly guard defective bridge. 20 L.R.A.(N.8.) 681. 
Municipal liability for injury by defects or obstructions on bridge. 20 L.R.A.(NS.) 
571. 


oan eae to travelers by defective bridges through defect in plan of construction. 
for injuries on tollbridge maintained by it. 33 L.R.A.(N.S.) 449. 
Duty of county or town to maintain barriers along bridges. 42 L.R.A.(NS.) 267. 
Duty of municipality to construct and maintain bridges in condition to sustain unusual 
weight. 27 L.R.A.(NS.) 832. 

§ 1955. Bridges across navigable rivers, petition for. Whenever one-third 
of the resident taxpayers of any county as appears by the last preceding 
assessmert roll of such county, shall petition the board of county commis- 
sioners of such county, praying for an appropriation to build a bridge across 
any navigable river on the line of any such county, setting forth therein the 
location of such bridge as near as may be, its estimated cost, and the necessity 
therefor to accommodate the general traveling public, the manner in which it 
is proposed to pay for such structure, and the time when it will be completed, 
such petition to be duly verified by the affidavits of at least fifteen of the 
petitioners therein named, it shall be the duty of the board of county com- 
missioners to publish a notice in the official paper of the county, once each 
week for three consecutive weeks, briefly stating the object of such petition 
and that the same will be heard and considered at the next regular meeting 
of such board. At the time appointed for the hearing of such petition the 
board of county commissioners shall investigate the need for such bridge, and 


453 


§§ 1955-1960 POLITICAL CODE. Highways, Bridges 


if they find the same to be necessary shall, by resolution duly entered upon the 
minutes of the board, appropriate toward the building of such bridge, from the 
county treasury, a sum not exceeding one-half of the estimated cost of such 
bridge, to be paid as hereinafter provided; provided, however, that the appro- 
priation hereinbefore mentioned shall be upon condition that a sufficient 
bond be given, conditioned that the remaining one-half or more, as the case 
may be, of the cost of such bridge will be paid; provided, further, that the 
consent of the general government to span such river shall first have been 
obtained. [R. C. 1905, § 1382; 1887, ch. 18, § 1; R. C. 1899, § 1092.] 

§ 1956. County aid conditional. If the remaining one-half of the cost of 
such bridge shall be made up by an appropriation from any neighboring 
state or by any municipality in this state, to be expended under a commission 
or through any other agency, the board of county commissioners shall appoint 
a committee from its own number, of three or more, to meet such other munici- 
pal agency, confer with its members and advise and assist in the accomplish- 
ment of such improvement in the best possible manner, and when the work 
is completed and approved jointly by such agency and committee, which 
approval shall be in writing and duly reported to such board and recorded 
in the minutes thereof, the board shall thereupon direct the county auditor 
to draw his warrant upon the treasurer in favor of the contractor for the 
amount due him from such county. [R. C. 1905, § 1383; 1887, ch. 18, § 2; 
R. C. 1899, § 1093.] 

§ 1957. May vote bonds. When one-half or such other proportion as may 
be, of the cost of such improvement shall be provided for by any municipality 
within this state, it shall be lawful for such municipal corporation, by a 
majority vote of the legal voters thereof after ten days’ notice, to meet the . 
necessary expense by the issuance of bonds bearing interest not to exceed 
seven per cent per annum and not to run longer than twenty years after the 
date of issue, nor to be sold for less than par value, interest payable semi- 
annually; provided, that the limit of indebtedness of such corporation pre- 
scribed in the constitution is not thereby exceeded. In case the limit of 
indebtedness of such municipality would be thereby exceeded, then it shall 
be lawful for such municipality to make a sufficient tax levy for general pur- 
poses to meet the necessary expenditure in the construction of such bridge. 
and when the same shall be completed and accepted the share of the cost 
thereof to be borne by such municipality shall be paid out of the general 
fund by orders drawn in the usual form and manner. [R. C. 1905, § 1384; 
1887, ch. 18, § 3; R. C. 1895, § 1094.] 

§ 1958. Cost of bridge limited. Not more than one wagon bridge across 
a navigable river in each county shall be built under this article and the total 
cost of such bridge shall in no case exceed the sum of three hundred thousand 
dollars. [1911, ch. 151; R. C. 1905, § 1385; 1887, ch. 18, § 4; RB. C. 1899, 


§ 1095. ] 
ARTICLE 4.-— RoaD SUPERVISORS. 


§ 1959. Road districts. Appointment of supervisors. At the annual meet- 
ing of the board of county commissioners in January of each year, or as soon 
thereafter as practicable, it shall be the duty of such board in each organized 
county to apportion the county into one or more road districts when such 
county is not formed into townships, and shall appoint for each district a 
road supervisor, who shall hold his office until the first day of January 
succeeding his appointment, and shall take an oath faithfully to discharge 
his duties as such road supervisor. [R.C. 1905, § 1386; R. C. 1899, § 1096.] 

Applies only to counties not formed into townships. Blue Grass Twp. v. Morton 
County, 21 N. D. 557, 132 N. W. 148. 

§ 1960. Duties of road supervisors. The road supervisor of each road 

district or township shall obtain the names and make out a list of all male 
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persons between the ages of twenty-one and fifty years residing within his 
district, which list shall be completed on or before the first day of March 
in each year, and in case any person as aforesaid shall locate in any road 
district after the first day of March, the supervisor shall enroll his name and 
he shall be liable to perform labor on the road at the same time and in the 
manner that those originally enrolled are liable, but any person who has per- 
formed labor that year in any road district and has a certificate thereof, shall 
be credited with the labor so performed, in the same manner as though it 
had been performed in the district in which he resides. [R. C. 1905, § 1387; 
R. C. 1899, § 1097.] 

§ 1961. Road poll tax. Each male person between the ages of twenty-one 
and fifty years shall be subject to a poll tax of one dollar and fifty cents, 
which must be paid in money or by one day’s labor in each year on the public 
highway within his road district at the time and place directed by the road 

supervisor. [R. C. 1905, § 1888; R. C. 1899, § 1098.] 
.  § 1962. Notice to be given to persons. The road supervisor must, between 
the first days of April and December of each year, give at least twenty-four 
hours’ notice to all persons subject to road labor as aforesaid, to perform the 
work necessary on the public highways within their respective districts, and 
such notice shall specify the time when and place where they are to appear 
for that purpose. [R. C. 1905, § 1889; R. C. 1899, § 1099.] 

§ 1963. Penalty for neglect to pay tax. Each person subject to labor on 
the public highways, who has been duly notified to work thereon as herein- 
before provided, who shall not commute or pay the sum of one dollar and 
fifty cents as provided in section 1961, and who shall refuse or neglect without 
good cause to appear as above provided, shall for each day’s refusal pay the 
sum of one dollar. [R. C. 1905, § 1890; 1881, ch. 124, § 1; R. C. 1899, § 1100.] 

§ 1964. Supervisor to make complaint. Each road supervisor may, within 
six days after any person shall become liable for the payment of any sum 
under the provisions of the foregoing section, unless a satisfactory excuse is 
rendered to him by the person so liable, make complaint in writing on oath to 
some justice of the peace in the county, stating the default, neglect, refusal 
or other cause by reason of which such person became so liable, which com- 
plaint shall be in the name of the state as plaintiff, and the person liable for 
such tax as defendant, and no fees of officers nor court expenses or costs shall 
be paid or charged in enforcing the provisions of this chapter except that the 
same may be charged and collected from the defendant. [R. C. 1905, § 1391; 
1881, ch. 124, § 1; R. C. 1899, § 1101.] 

§ 1965. Duty of justice on complaint. The justice of the peace to whom 
such complaint is made shall forthwith issue a summons directed to the de- 
fendant in the form prescribed in the justice’s code, which summons shall be 
for relief and shall be made returnable in not less than two nor more than 
six days and it shall be the duty of any sheriff or constable to whom it is 
delivered forthwith to serve the same. [R. C. 1905, § 1392; 1881, ch. 124, 
§ 1; R. C. 1899, § 1102.] 

§ 1966. Proceedings to collect tax. On the return day of such summons, 
- or within such reasonable time thereafter as the justice shall allow, if no 
sufficient cause is shown to the contrary, the justice shall render a Judgment 
in favor of the state against such person for the sum for which such person 
shall have become liable to pay on account of such default, neglect or delin- 
quency, and for the delinquent tax, with the cost of prosecution, and shall 
forthwith issue an execution in the usual form, directed to the sheriff or any 
constable of the county, returnable at the time prescribed therein, commanding 
him to levy the amount of such judgment, including the costs, out of the goods 
and chattels of such defendant, and nothing shall be exempt from such exe- 
cution except the absolute exemptions. [R. C. 1905, § 1393; 1881, ch. 124, 
§ 1; BR. C. 1899, § 1103.] 


455 


§§ 1967-1975 POLITICAL CODE. Highways, Bridges 


§ 1967. Execution. The officer to whom such execution is delivered shall 
forthwith proceed to execute the same, and he shall pay the moneys collected 
thereon to the justice of the peace who issued the execution, who shall pay 
the same less the costs thereof to the supervisor who entered the complaint, 
to be by him expended in improving the roads and bridges in his district, and 
the cost thereof shall be paid to the persons entitled thereto. [R. C. 1905, 
§ 1394; 1881, ch. 124, § 1; R. C. 1899, § 1104.] 

§ 1968. Supervisors shall not excuse payment. The acceptance by a super- 
visor of an excuse for such a refusal or neglect shall in no case exempt the 
person excused from paying for or working the tax for which he shall have 
become liable during the year. [R. C. 1905, § 1395; 1881, ch. 124, § 1; RB. C. 
1899, § 1105.] 

§ 1969. Road tax worked, when. Any road tax levied by the board of com- 
missioners in addition to the poll tax may be worked out in the road district 
in which such person resides when it is a personal tax or a tax on personal 
property, or in the road district where the real property is situate on which 
the tax is levied, at the rate in all cases of one dollar and fifty cents per day. 
[R. C. 1905, § 13896; R. C. 1899, § 1106.] 

§ 1970. Work certified for tax. The road supervisor must obtain a list 
of the road tax assessed against each individual; and a certificate by the 
supervisor for the amount worked out must be taken by the county treasurer 
. oe to that amount of such tax. (R. C. 1905, § 1397; R. C. 1899, 

1107. 

§ 1971. Board to expend tax, how. The board of county commissioners 
must order the expenditure of all road taxes paid into the county treasury, in 
the improvement of the highways, paying the road supervisors, purchasing im- 
plements and repairing bridges in each road district, under such regulations 
as it may deem most expedient for the public interests, and for this purpose 
shall order the payment of such sum by the treasurer to the persons performing 
such labor upon the certificate of the road supervisor; provided, that such 
funds shall be expended in the road district in which the person resides, when 
it is a personal tax or a tax on personal property, and where the real estate is 
situate when it is a tax on real estate. [R. C. 1905, § 1398; R. C. 1899, § 1108.] 


Provides manner in which board of county commissioners of counties not divided into 
townships only, shall expend road taxes collected in such counties. Blue Grass Twp. v. 
Morton County, 21 N. D. 557, 132 N. W. 148. 


§ 1972. Tax levy to pay road supervisor. When the road tax in any road 
district has been worked out as provided in section 1969, and there are no 
funds available for paying the road supervisors, the county commissioners 
may levy a tax, not exceeding one mill on the dollar, upon the taxable 
property of the road district in which such deficiency occurs, for such purpose, 
to be paid in cash to the county treasurer as other taxes are collected and paid. 
[R. C. 1905, § 1899; 1899, ch. 125, § 1; R. C. 1899, § 1109.] 

§ 1973. Obstructions in highway. It shall be the duty of each road super- 
visor having personal knowledge of or on being notified in writing of any 
obstruction in the highway, or public street in his district, immediately to 
remove or cause to be removed any such obstruction. [R. C. 1905, § 1400; 


B. C. 1899, § 1110.] 
Personal liability of highway officers for negligence. 22 L.R.A. 824. 


§ 1974. Penalty for obstructing highway. If any person shall willfully, 
carelessly or negligently obstruct or injure any public highway, public street 
_ or bridge, it shall be the duty of the road supervisor of the district in whieh 
such obstruction is placed or injury done to enter complaint against the 
person so offending, before a justice of the peace of the county, and on con- 
viction thereof the fine so collected shall be immediately paid over to the 
county treasurer. [R. C. 1905, § 1401; R. C. 1899, § 1111.] 

§ 1975. Report of road supervisor. On or before the first Monday in 
January in each year, the road supervisors appointed by the board of county 
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commissioners, shall each make a report to the board of his doings as such 
during the preceding year, the amount of labor performed, the number of 
days’ labor necessarily performed by him in the discharge of his duties, 
and the county commissioners shall thereupon cause a warrant to be drawn 
on the county treasurer in favor of such supervisor for such services at two 
dollars per day, payable from the road fund belonging to such district. [R. C. 
1905, § 1402; R. C. 1899, § 1112; 19038, ch. 155.] 

§ 1976. Penalty for refusal to serve as road supervisor. Each person elected 
or appointed road supervisor who shall fail, refuse or neglect to qualify as 
such for thirty days after having been duly notified of his election or appoint- 
ment, shall forfeit the sum of ten dollars, to be collected upon a complaint 
made by any citizen before a justice of the peace of the county, together 
with all the costs of the prosecution, which forfeiture when collected shall 
be paid into the road fund of the district in which he resides. [R. C. 1905, 
§ 1403; R. C. 1899, § 1113.] 


ARTICLE 5.— Roap Durtises or TOWNSHIP SUPERVISORS. 


§ 1977. Supervisors have care of roads. The supervisors in the several 
townships in this state shall have the care and superintendence of roads and 
bridges therein, shall give directions for the repairing of the roads and 
bridges in their respective townships, regulate roads already laid out and alter 
such of them as they deem proper, as hereinafter provided. They may divide 
the respective townships into as many road districts as they may deem con- 
venient, by an order in writing under their hands, to be filed with the township 
clerk and by him entered in the township records, such division to be made 
annually, if they deem it necessary, and in all cases to be made within at least 
twenty days before the annual township meeting. They shall assign to each 
of the road districts such of the inhabitants liable to work on highways as 
they think proper, having regard to proximity of residents and require the 
overseers of highways as often as they deem necessary to warn all persons 
lable to work on roads, to perform work thereon, with such tools, carriages, 
eattle or teams, as the overseers or either of them shall direct. It shall be the 
duty of the supervisors of every township to inspect the roads, bridges and 
culverts in their respective townships so far as they may deem necessary, 
between the first day of May and the first day of June, each year, and to 
ascertain what repairing and grading on roads is necessary. They shall make 
plans and specifications of all bridges and culverts to be constructed or re- 
paired, stating the size of the same, also to make plans and specifications of 
the grading of roads, stating the shape, width and length of said grade or 
grades and furnish to each of the road overseers in their townships copies 
of such plans and specifications of the work to be done in their respective road 
districts on printed or written forms not later than the first day of June of 
each year. It shall be the duty of such supervisors to see that any grade or 
grades so started shall be finished according to such plans and specifications. 
The supervisors shall inspect such roads between the twenty-fifth day of 
July and the tenth day of September of each year and see that all work is 
done according to their instruction. The supervisors shall at the annual 
township meeting make a detailed report of all culverts, bridges and all road 
work performed by every road overseer, stating in said report whether or 
not in their opinion said work has been well and properly done in accordance 
with their plans and specifications. In fulfilling all their duties, as in this 
article provided, the supervisors of townships shall be governed and guided 
by the amount of road tax available. [R. C. 1905, § 1404; 1883, sub-ch. 2, 


eb. 112, § 4; R. C. 1899, § 1114; 1905, ch. 176.] 
As to power of city to construct bridge only on legal highway. Manning v. Devils’ 
Lake, 13 N. D. 47, 65 L.R.A. 187, 112 Am. St. Rep. 653, 99 N. W. 51. 
Personal liability of highway officers for negligence. 22 L.R.A, 824; 83 Am. Dec. 563. 
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§ 1978. Report of labor performed on roads. The supervisors in each town- 
ship shall render to the annual township meeting an account in writing, stat- 
ing the labor assessed and performed in such township, the sums received by 
them for fines and commutations, and all other moneys received under this 
article, a statement of the improvements necessary to be made on the roads and 
bridges, and an estimate of the probable excess of the expense of making 
such improvements over the road and poll tax for that year; also a statement 
in writing of all expenses and damages in consequence of laying out, altering 
or discontinuing roads. [R. C. 1905, § 1405; 1883, sub-ch. 2, ch. 112, § 5; 
R. C. 1895, § 1115.] 

§ 1979. Board authorized to purchase tools. The township board of any 
township is authorized to purchase for the use of the township, upon credit or 
otherwise, any tools, road machine or grader, or either of them or one or 
more of either of them for the use of the township, or the use of the overseer 
of the districts therein, as in this article provided. Such implements, when 
purchased, shall be paid for in not to exceed five annual payments out of 
the highway tax of the township, according to the contract therefor, and 
the chairman of the township board shall issue orders for the payment of 
the same, and such orders shall be attested by and registered with the town- 
ship clerk, and the township clerk shall certify to the supervisors of such 
township, at the time of assessing the highway tax for such township, the 
sum necessary to pay such orders, and this sum shall be added to the other 
taxes to be raised for highway purposes, and when collected shall be applied 
to the payment of such orders and to no other purpose until all such orders 
are paid. The township board shall have the custody and control of all 
reer so purchased. [R. C. 1905, § 1406; 1899, ch. 140, § 1; R. C. 1899, 

111l5a. 

Township board authorized to ee grader without authorization by freeholders. 
Bank of Park River v. Norton, 14 N. D. 143, 104 N. W. 525. 

§ 1980. Purchase road machine. In any township in which the whole or 
any part of the highway tax is paid in labor, the township board thereof may 
upon being petitioned in writing by a majority of the resident freeholders of 
the town, contract for and purchase, upon credit, or otherwise, a road machine, 
road grader or wheeled scrapers, or one or more of either of them for the 
use of the township, which implements shall be used and owned and cared 
for by the townships. Such implements shall be paid for out of the highway 
tax of the township and may be paid for in not to exceed five annual install- 
ments. A copy of the note or contract issued upon such purchase shall be 
filed in the office of the township clerk, and it shall be the duty of such town- 
ship clerk to present a statement of the sum due thereon, to the township 
board, at each regular meeting held thereafter for the audit of the township 
elaims and charges, and the township board shall audit the same. Not more 
than one-half of the highway tax of the township shall be applied to the 
payment thereof in any one year. The portion of such tax so applied shall be 
required to be paid in money, and shall be assessed and levied upon property 
of the township and collected in the same manner as other township charges 
are assessed, levied and collected, except that the amount thereof shall be put 
into a separate column of the tax roll, and the township board shall cause 
the same so certified to by the township clerk, to be levied upon the taxable 
property of the township. [R. C. 1905, § 1407; 1899, ch. 140, § 2; R. C. 1899, 
§ 1115b; 1901, ch. 147.] 

§ 1981. Overseer responsible. Each road overseer of highways shall be. 
personally responsible for the proper use and care of such implements while in 
his charge, or in use in his district, and any overseer of highways, or other _ 
person who shall through negligence or otherwise willfully injure or damage 
such implements or permit them to be injured, shall be liable for such damage 
to such township, in an action to be brought by the chairman of the township 
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board before any justice of the peace in said town or any adjoining township. 
[R. C. 1905, § 1408; 1899, ch. 140, § 3; R. C. 1899, § 1115c.] 

§ 1982. Storage of implements. It shall be the duty of the township board 
of each township to provide suitable places for the storage and proper housing 
of all tools, implements and machinery owned by the township, and to cause 
such tools, implements and machinery to be stored and housed therein when 
not in use. [R. C. 1905, § 1409; 1899, ch. 140, § 4; R. C. 1899, § 1115d.] 


ARTICLE 6.— Duties or StaTE ENGINEER IN CONSTRUCTION oF HiGHWaYs AND 
CULVERTS. 


§ 1988. Preparing plans, and making examinations and surveys. It shall 
be the duty of the state engineer, whenever requested by any board of county 
commissioners of any county in the state, or by any board of township super- 
visors, to prepare plans for the construction of any bridge or culvert, or to 
examine and report on any existing bridge or culvert. In making examina- 
tions and surveys and plans for such bridges or culverts, he shall, in so far 
as possible, co-operate with the county surveyor or county superintendent of 
highways in such county. [1913, ch. 180, § 1.] 


_ See also section 1990k. 

§ 1984. Compensation. Fees transmitted to state treasurer. For any serv- 
ices rendered under section 1983, he shall receive for such services the sum 
of ten dollars per day and actual and necessary traveling expenses while 
employed on this work, to be paid by the board of county commissioners or 
the board of township supervisors, as the case may be. All fees received for 
services rendered under section 1983 shall be transmitted to the state treas- 
urer monthly. [1913, ch. 180, § 82.] 


ARTIOLE 7.— Duties OF OVERSEERS OF HIGHWAYS. 


§ 1985. Duties of overseers of highways. The overseers of highways in each 
township shall repair and keep in order the roads within their respective 
districts, warn all persons from whom labor is due to work on highways at 
such times and places within their several districts as they may deem proper, 
collect all fines and commutation money, execute all lawful orders of the super- 
visors, and deliver to the township clerk within sixteen days after his election 
or appointment, a list subscribed by such overseer, of the names of all in- 
habitants of his road district who are liable to work on the highways; pro- 
vided, it shall be unlawful for any road overseer to perform any road work 
by contract for any person, corporation or company, during his incumbency 
in the office. Any road overseer who violates any of the provisions of this act 
[section], shall be subject on conviction to a fine not exceeding one hundred 
dollars, or imprisonment in the county jail for a period not exceeding ten days. 
(1907, ch. 253; R. C. 1905, § 1410; 1883, sub-ch. 2, ch. 112, § 6; R. C. 1899, 


§ 1116.] 
Officers of, liability of, for injuries occasioned by their neglect of duty. 83 Am. Dec. 
563. 


§ 1986. Weeds. Road overseer to destroy. All weeds of every name and 
nature and description shall be cut by the road overseer of public highways 
on such roads that are graded or otherwise cultivated. Such weeds shall be 
cut for a distance extending at least sixteen feet from the center on each side 
of the road. [R. C. 1905, § 1411; 1905, ch. 117, §§ 1, 2.] 

§ 1987. When to be cut. How paid for. Owner of adjoining premises who 
cuts to be credited on his road taxes. Such weeds shall be cut not earlier 
than July fifteenth and not later than August fifth of each year and said work 
shall’ be paid for out of the road fund the same as any other road work; 
provided, that if the owner of adjoining premises shall cut the weeds therein 
required to be cut, he shall be credited on his road taxes with the cost of 
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cutting said weeds, said ccst to be determined by the road overseer. [R. C. 
1905, § 1412; 1905, ch. 117, § 3.] 

§ 1988. Bills, how audited. All overseers of public highways shall file their 
bill for road work with the board of township supervisors in organized town- 
ships and with the board of county commissioners in unorganized townships, 
but such bill shall not be allowed until such cutting of weeds is completed, 
and at the time said bill is filed it shall be accompanied by an affidavit of the 
overseer that the said weed cutting has been completed. [R. C. 1905, § 1413; 
1905, ch. 117, § 4.] 

§ 1989. When overseer shall be appointed. If any person chosen or ap- 
pointed to the office of overseer of highways refuses to serve or if his office 
becomes vacant, the supervisors of the township shaJl in writing under their 
hands appoint some person in his stead, and the overseer so appointed shall 
have the same powers, be subject to the same orders, and liable to the same 
penalties as overseers chosen at township meetings. [R. C. 1905, § 1414; 
1883, sub-ch. 2, ch. 112, § 7; R. C. 1899, § 1117.] 

§ 1990. Notice of appointment. The supervisors making the appointment 
shall cause the same to be forthwith filed in the office of the township clerk, 
who shall give notice to the person so appointed as in other cases. [R. C. 
1905, § 1415; 1883, sub-ch. 2, ch. 112, § 8; BR. C. 1899, § 1118.] 


ARTICLE 8.—APPOINTMENT OF COUNTY SUPERINTENDENTS OF HIGHWAYS. 


This article 8 (sections 1990a—19901) constitutes Laws 1911, ch. 145; the title of which 
chapter reads as follows. (See also section 1990c) : 

“An Act Providing for the Appointment of County Superintendents of Highways and 
Deputy Superintendents in Organized Counties, Who Shall Have Charge and Supervision 
of the Construction, Improvement and Maintenance of Roads Within Said Counties, 
Providing for Road Institutes, Prescribing the Duties of the State Engineer in Connec- 
tion Therewith.” 

§ 1990s. Appointment, duties, compensation, terms of office, bond. The 
board of county commissioners may at its first regular meeting after April 
first, 1911, and biennially thereafter at its first regular meeting after January 
first, appoint a competent engineer or practical road builder who may or may 
not be the present county surveyor, who shall be known as the county super- 
intendent of highways, and whose compensation shall be fixed by the county 
board. He shall be allowed by the county commissioners his actual and 
necessary traveling expenses incurred by him while in pursuance of his duties, 
upon presentation of properly itemized account. Such county superintendents 
of highways shall survey, lay out, superintend and inspect the construction 
and maintenance of all roads and ditches connected with the construction of 
highways. He shall hold office for two years or until his successor is ap- 
pointed and qualified. Before entering upon his duties he shall give bond to 
the county, approved by the county board, in the sum of one thousand dollars, 
conditioned for the faithful discharge of his duties. (1911, ch. 145, § 1.] 

§ 1990b. Deputy superintendents. Compensation. In counties where county 
superintendent of highways has been appointed, the offices of the township 
road overseer and county road superintendent are hereby abolished and im 
place thereof the county superintendent of highways shall appoint a compe- 
tent and practical road builder who is acceptable to the township board of 
supervisors in organized townships and to the board of county commissioners 
if in unorganized townships and who shall be known as deputy county super- 
intendent of highways who shall have charge, under the direction of the 
county superintendent of highways, of the construction and maintenance of 
all roads in the township. Provided, however, that this article shall not 
apply in cases where townships have heretofore adopted, or which may 
hereafter adopt the system of cash payment of road taxes, and the contract 
system of road labor, pursuant to section 3210 of the Revised Codes of 1905 
[section 4266 herein]. Such deputy superintendent may with the approval 
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of the county superintendent and township board employ one or more assist- 
ants. The county superintendent may, if he deems advisable, appoint one 
deputy for two or more townships. Such deputies shall serve under the direc- 
tion and supervision of the county superintendent and may be discharged by 
him at any time. The salary of such deputy county superintendent shall be 
fixed by the township supervisors in organized townships and by the county 
superintendents in unorganized townships and shall not be less than three 
dollars nor more than four dollars per day for each day actually engaged 
in the performance of his duties. Such deputy superintendent shall furnish 
a sworn statement of his accounts, giving dates, and when his account is 
approved by the superintendent and the board of county commissioners, the 
county auditor shall issue his warrant on the treasurer for said amount so 
approved for deputies in other than organized townships. The accounts of 
deputy superintendents in organized townships upon approval of the county 
superintendent and chairman of the board of township supervisors shall be 
presented to the town clerk and chairman of the board of supervisors who 
shall issue their warrant upon the town treasurer for payment. [1911, ch. 145, 
2. 
$2] Township road overseer ex-officio deputy county superintendent of. highways, see sec- 
tion 1990n. 


§ 190c. Purpose of this article. It is the intent of this article to impose 
upon the county superintendent of highways and his deputies the duties of con- 
structing, improving and maintaining of public highways within the county, 
not included within an incorporated city or village; throughout the entire 
year, also to cause all weeds along public highways to be cut in proper season 
at ce seal of the abutting land owners as provided by law. [1911, ch. 
145, § 3. 

§ 1990d. Examination and inspection of work on highways. Before any 
person, firm or corporation shall receive credit for labor performed upon the 
highways, it shall be the duty of the county superintendent of highways or 
his deputies, in conjunction with the chairman of the board of township super- 
visors in organized townships, to examine and inspect the work done by said 
person or corporation and unless accepted by said county superintendent or 
deputy superintendent of highways and the chairman of the township board, 
then said person, firm or corporation shall not receive pay for work done. 
Provided, that in unorganized townships such examination, inspection and 
acceptance shall be made by said county superintendent or deputy super- 
intendent of highways. [1911, ch. 145, § 4.] 

§ 1990e. Moneys raised, how used. Apportionment of expenses. All moneys 
raised by organized townships for road purposes shall be used and expended 
for construction, improvement and maintenance within such township, and the 
township supervisors shall designate the places where the work shall be done. 
In case of construction or maintenance on township or county boundary lines, 
then the expenses thereof shall be apportioned by the county superintendent 
or deputy superintendent between such organized township and any ad- 
joining organized township or county, as the case may be. [1911, ch. 145, § 5.] 

§ 1990f. Employment of engineer or surveyor. Whenever the county super- 
intendent of highways deems it necessary to employ an engineer or surveyor to 
establish grade lines or to do any surveying or engineering work in con- 
nection with the construction and maintenance of highways, he is hereby 
authorized to employ such engineer or surveyor, subject to the approval of 
the county commissioners. [191], ch. 145, § 6.] 

§ 1990g. Penalty for neglect of duty. Any county superintendent or deputy 
superintendent who willfully and knowingly neglects the duties imposed upon 
him by this article is guilty of a misdemeanor and upon conviction shall be 
made to pay a fine of not less than ten dollars nor more than twenty-five 
a and in addition thereto shall be removed from office. [1911, ch. 145, 
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§ 1990h. Adoption of rules and regulations. It shall be the duty of the 
county superintendent of highways to adopt rules and regulations for the 
guidance of deputy superintendents of highways in the construction and 
maintenance of roads. [1911, ch. 145, § 8.] 

§ 19901. Annual meeting in road institute. The county superintendent of 
highways and deputy superintendents of highways in each and every county 
in the state shall meet annually in a road institute at such time and place 
in each county as the county superintendent may designate, there to con- 
sider and discuss such matters of road improvement as may be of special 
interest to such county superintendents and deputies. Such institute shall 
be open to the public during its entire session. (1911, ch. 145, § 9.] 

§ 1990j. Report of county superintendent. The county superintendent of 
highways shall on or before December thirty-first each year make and file 
with the county auditor a full report of all work done by him or under his 
supervision during the year immediately preceding. ([1911, ch. 145, § 10.] 

§ 1990k. Duties of state engineer. It shall be the duty of the state engineer 
upon request of the county superintendent of highways to furnish any in- 
formation or bulletins on road construction and maintenance that he may 
have at his command, and it shall also be his duty to attend the road insti- 
tutes in each county when the time and duties of his office will permit. (1911, 
ch. 145, § 11.] 

See also section 1983. 

§ 19901. Officers or employes not to be interested in contracts. No county 
superintendent of highways or deputy superintendent or any of their assist- 
ants or employes shall be directly or indirectly interested in any contract for 
the construction, improvement or maintenance of any road under this article. 
[1911, ch. 145, § 12.] 


ARTICLE 9.—APPOINTMENT OF TOWNSHIP OVERSEER OF HIGHWAYS. 


§ 1990m. Appointment, compensation and duties. There shall be appointed 
by the township board of supervisors at their next meeting succeeding the 
annual town meeting one township overseer of highways for each township, 
who shall be a practical road builder and whose compensation shall be fixed 
by the township board, to be paid on presentation of a verified bill at the 
regular meeting of the township supervisors. All duties now by law resting 
upon district road overseers shall be performed by this township overseer of 
highways. He shall have direct charge of the construction and maintenance 
of all highways and township bridges in the township, whether the work 
done on same is done by contract or by day labor. He shall be responsible for 
the maintenance of said highways throughout the entire year. In unorgan- 
ized territory, in counties where no county superintendent of highways has 
been appointed the board of county commissioners shall appoint a district 
overseer of highways whose powers and duties shall be the same as in the 
organized township, and whose compensation shall be fixed by the county 
commissioners to be paid on presentation of a verified bill at the regular 
meeting of the county commissioners. [1913, ch. 92, § 1.] 

§ 1990n. Ex-officio deputy county superintendent. In counties having a 
county superintendent of highways the township road overseers shall be 
ex-officio deputy county superintendent of highways, as provided in chapter 
145 of the Session Laws of 1911, for his respective township. [1913, ch. 92, 

2. 

§ 2.] The provision referred to in Laws 1911, ch. 145, is section 1990b herein. 

§ 19900. Taxes for road fund. All road taxes and assessments upon persons 
or property shall be paid in cash, and it shall be the duty of the township clerk 
immediately after the board of township supervisors have made the levy of 
taxes for road purposes to notify the county auditor of the amount of the 
levy, who shall enter the same upon the county tax lists to be collected by 
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the county treasurer in the same manner as other township taxes are collected. 
Such taxes, when collected, shall constitute a road fund belonging to the 
township in which it is levied, and shall be returned by the county treasurer 
to the township treasurer. [1913, ch. 92, § 3.] 

§ 1990p. Road labor of taxpayers. Any taxpayer in any township, who so 
elects, shall notify the township overseer of highways before May first of 
his intention to work out his road tax, and the township overseer shall file 
a list of such names with the township clerk before May fifteenth. Provided, 
that in unorganized territory the district overseer of highways or the deputy 
county superintendent of highways shall file said list with the county auditor. 
Said taxpayers shall then be employed on the highways at the time and place 
at which the district overseer or the deputy county superintendent of high- 
ways shall designate. The compensation for this labor shall be paid as pro- 
vided in chapter 149 of the Session Laws of 1911. [1913, ch. 92, § 4.] 

Chapter 149 of the Session Laws of 1911 constitutes sections 2012-2016 herein. 


§ 1990q. Expenditure of road taxes. The board of township supervisors must 
order the expenditure of all road taxes paid into the township treasury in the 
improvement of the highways under such regulations as it may deem most 
expedient for the public interests, and for this purpose shall issue a warrant 
upon the road funds of the township upon the certificate of the township 
overseer that such work has been satisfactorily performed. Provided, that in 
unorganized townships all road taxes shall be expended in the district in 
which they are levied. [1913, ch. 92, § 5.] 

§ 1990r. Work to proceed at once. It shall be lawful in operating under 
this law [article] for the officers charged with the duty of expending the 
road tax to proceed at once with the work upon the roads in their districts 
and cause warrants to be issued in payment thereof in anticipation of the 
current year’s tax. [1913, ch. 92, § 6.] 


ARTICLE 10.— ConsTRUCTION OR IMPROVEMENT OF Roaps BY PrivaTEe Asso- 
CIATIONS. 


§ 1991. Construction authorized. Consent of city or town. It shall be lawful 
for any private organization or association of people to enter upon any work 
of improvement or construction of the public highways of this state under 
authority of the county commissioners of the county in which such road lies, 
and to construct, work upon, improve, drain, and guide board the same at 
their own expense in such manner as said county commissioners shall approve 
of; provided, however, that this act [sections 1991-1999] shall not apply to 
highways in any city or town without the consent of the proper authorities 
thereof. [1913, ch. 181, § 1.] 

§ 1992. Application for permission. Wherever any such association or 
organization desires to so enter upon and improve or do any such work of 
road construction of a trunk line of road in or across any county they shall 
first apply to the county commissioners of such county for permission to make 
such improvement or do such work of construction, furnishing a general 
statement and plan of the work to be so done to the satisfaction of such 
board, and if such commissioners are satisfied that the proposed work will 
result in the betterment of the road in question they may grant such applica- 
tion. (1913, ch. 181, § 2.] 

§ 1993. Name of road. Where application is made as in section 1992 pro- 
vided for permission to so improve or construct a trunk line of road the 
association or organization proposing to do such work, may present with 
their application a proposed distinctive name for such road, ‘which 
name so proposed shall thereupon become the name of such road if the appli- 
cation is allowed, unless the county commissioners for good cause shown refuse 
to allow such name. [1913, ch. 181, § 3.] 
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§ 1994. Names heretofore adopted. In any case where any association or 
organization has heretofore entered upon any work of improvement of any 
such road as is mentioned in section 1992, and worked, built or improved the 
same, or erected guide boards along the line thereof, or named and marked 
any such road, their acts in that regard shall be deemed in all things equiva- 
lent to a naming of such road under the provisions of section 1993, and the 
name so heretofore given to such road shall be recognized as the name thereof. 
(1913, ch. 181, § 4.] 

§ 1995. Name of parallel road. Provided, wherever any road has heretofore 
or may hereafter be named as provided herein no other parallel or competing 
road in the state shall be named with the same name or any combination or 
variation thereof likely to attract travel from said road so first named, and in 
all cases the road so first named by designation with the county commissioners 
as herein provided, or the road so first actually named and marked heretofore 
shall have the right to use such name to the exclusion of all other roads, 
except roads being improved under the provisions hereof and connecting with 
and extending said road in the same general course. [1913, ch. 181, § 5.] 

§ 1996. Improvement by public authorities. This article shall not be con- 
strued as in any manner excluding any of the public authorities from also 
working upon or improving such roads, except that it shall be unlawful for 
any one working under public authority to so work upon such roads as to 
destroy their usefulness as highways of general travel, or destroy or obstruct 
the same, or the improvements so made upon them, and any one doing so shall 


be guilty of a misdemeanor. [1913, ch. 181, § 6.] 
See also section 1998. 


§ 1997. Destruction or removal of guide boards or markings. It shall be 
unlawful for any one to destroy or remove from any such road as described in 
section 1992 any guide boards or markings indicating the course, condition, 
or name of such road, and any one violating this section shall be guilty of a 
misdemeanor. [1913, ch. 181, § 7.] 

§ 1998. Work of public authorities. No work done by any such organiza- 
tion or association under the provisions hereof shall be or become a public 
charge upon any municipality, but any of the towns, cities, villages or town- 
ships through, or by which said road runs, or the county im which the same 
lies may work upon and improve such road in connection with such organiza- 
tion or society in the same manner and to the same extent as though no private 
work was being done thereon. [1913, ch. 181, § 8.] 


See also section 1996. 

§ 1999. Liberal construction of this article. It is the purpose of this article 
to encourage the co-operation of private enterprise with the public authorities 
in the construction of through lines of road in this state, and to permit roads 
so constructed to become known and recognized as highways of travel, and 
to protect the private interests engaged in the improvement thereof from 
appropriation by others of their distinctive name, and this article shall be 
liberally construed to effectuate that purpose. [1913, ch. 181, § 9.] 


ARTICLE 11.—ABANDONED CoaL MINES AND WELLS. 


§ 2000. Mines and wells not in common use. Any individual, firm or cor- 
poration owning or occupying lands within this state, shall fill with earth or 
stone, or cover securely with plank of the thickness of two inches, any and 
all coal mines and wells, situated on such lands, which have become dry, or 
are not in common use, or which are not otherwise securely protected. [R. C. 
1905, § 1416; 1899, ch. 43; R. C. 1899, § 1118a.] 


Duty to trespasser with respect to excavations maintained on uninclosed land near 
highway. 5 L.R.A.(N.S.) 733. 


§ 2001. Duties of overseers. It shall be the duty of the overseer of high- 
ways to cause to be filled or covered, as provided in the previous section, 
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any and all wells situated on any United States lands, state lands or common 
school lands within his district and for so doing such overseer shall receive 
such compensation, payable out of the road and bridge funds of the township, 
as the township board of supervisors, on presentation of his account therefor, 
verified by oath, shall deem reasonable. It shall be the duty of the overseer 
of highways, in case any individual, firm or corporation owning or occupying 
lands within his district shall neglect or refuse to comply with the provisions 
of this article, to serve a written notice on such owner or occupant, and if 
such owner or occupant shall neglect or refuse to comply with the provisions 
hereof the overseer of highways shall, within thirty days after having given 
such notice, cause such wells to be filled or covered as herein provided, and 
the owner of such land shall be liable to the township for the cost of such 
work and material furnished, and the necessary expense incurred in collecting 
the same to the township, and the township board of supervisors shall take 
proper proceedings to obtain judgment against the owner or occupant of the 
subdivision on which such wells are located for the amount expended in 
filing or covering such wells and all costs which may have accrued in obtainin 
judgment therefor. [R. C. 1905, § 1417; 1899, ch. 43; R. C. 1899, § 1118b.] 


ARTICLE 12.— Noxious WEEDS. 
See also as to noxious weeds sections 623-631, 2817-2823. 

§ 2002. Cutting and removing weeds. It shall be the duty of the road 
overseer in all organized townships, and the street commissioner of all villages 
or cities within the state of North Dakota to cause all weeds growing along 
or upon all public highways, streets and alleys in their respective road dis- 
tricts, villages or cities, to be cut or removed before the first day of August 
of each year, such work to be performed same as all other road work, and 
er a the same manner. [R. C. 1905, § 1418; 1899, ch. 115; R. C. 1899, 

118e. 

§ 2003. Penalty for neglect to perform duties. Every overseer of highways 
who refuses or neglects to perform any of the duties prescribed in this article, 
or which may be lawfully required of him by the supervisors of his township, 
shall for every such refusal or neglect forfeit the sum of ten dollars to be sued 
for by the chairman of the board of supervisors of the township, and when 
recovered to be applied by him in making and improving the roads and 
eee therein. [R. C. 1905, § 1419; 1883, sub-ch. 2, ch. 112, § 9; R. C. 1899, 

1119.] 


Action for penalty must be in name of person beneficially interested. State v. Messner, 
9 N. D. 186, 82 N. W. 737. 


ARTICLE 13.— Highway Laspor AND Roap Tax. 


§ 2004. Meetings of supervisors. The supervisors of each township shall 
meet at the township clerk’s office on the last Tuesday of March each year 
and afterwards at such other times and places as they may deem proper. 
eit oH ai § 1420; 1883, sub-ch. 2, ch. 112, § 10; 1887, ch. 155, § 4; R. C. 1899, 

§ 2005. Make estimate of labor. The township clerk shall deliver the list 
filed by the overseers to the supervisors, who shall proceed to ascertain, esti- 
mate and assess the highway labor and road tax to be performed and paid 
in their township the next ensuing year. [R. C. 1905, § 1421; 1883, sub-ch. 2, 
ch. 112, § 11; R. C. 1899, § 1121.] 


Pd ean by the legislature of the power to exercise the right of taxation. 74 Am. 
c. 590. 


§ 2006. Who liable to labor. Each male inhabitant above twenty-one years 
and under fifty years of age, excepting paupers, idiots, lunatics and such 
others as are exempt by law, shall be assessed one day in each year. Super- 
visors shall levy a road tax on all real estate and personal property liable 
to taxation in the township to any amount they may deem necessary not 


exceeding one dollar on each one hundred dollars of valuation as shown on 
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the assessment roll of the preceding year. They shall prepare a list in which 
they shall write in separate columns: _ 

1. The name of each person named in the list furnished by the overseers. 

2. The number of days assessed to each person for highway labor. 

3. A description of each tract of real property, in the name of the owner if 

own. 

4. The valuation thereof as shown by the assessment roll of the previous year. 

o. The amount of road tax assessed thereon. 

The list so prepared shall be signed by the supervisors and deposited with 
the township clerk to be filed in his office. [R. C. 1905, § 1422; 1883, sub-ch. 2, 


ch. 112, § 12; 1885, ch. 128, § 1; R. C. 1899, § 1122] 
Highway, labor and road tax assessed by town supervisor but expended by road over- 
seers. Aldrich v. Collins, 3S. D. 154, 52 N. W. 854. 
Right to compel labor on highway. 74 Am. St. Rep. 667. 


§ 2007. Highway tax list. The supervisors shall also place on the land 
road list the names of all persons against whom a road tax on personal 
property only has been assessed, and place in a separate column opposite 
the name of each person on the list the amount of road tax assessed on 
personal property, which amount shall be subject to collection or commuta- 
tion by labor the same as a land road tax assessed on real estate. [R. C. 
1905, § 1423; 1883, sub-ch. 2, ch. 112, § 18; R. C. 1899, § 1123.] 

_§ 2008. Copy of list to overseers of highways. The supervisors shall 
direct the township clerk to make a certified copy of each list, after which 
the township clerk shall deliver the several copies to the respective overseers 
of highways of the several districts in which highway labor is assessed, for 
which he shall receive a fee of twenty-five cents for each copy so delivered. 
One copy for each overseer shall contain the name of each person against 
whom a poll tax has been assessed, the other the land and personal property 
Ae a [R. C. 1905, § 1424; 1883, sub-ch. 2, ch. 112, § 14; R. C. 1895, 

§ 2009. Overseer to add certain names to list. The overseers of highways 
shall add the names of persons omitted from such lists and of new inhabitants, 
and they shall be rated in the same proportion to work on the highways 
as others are rated by the supervisors on such list. [R. C. 1905, § 1425; 1883, 
sub-ch. 2, ch. 112, § 15; BR. C. 1899, § 1125.] 

§ 2010. Notice to all persons assessed. Overseers of highways shall give 
at least three days’ notice to all persons assessed to work on highways and 
living within the limits of their respective districts, of the time and place 
when and where they are to appear for that purpose, and with what imple- 
ments; but no person who is a resident of the township shall be required 
to work on any highway other than in his own district in which he resides, 
but may elect to pay any land road tax in labor in the district in which said 
land is situated, and shall be allowed one dollar and fifty cents for himself 
and a like amount for the use of his team and wagon or plow. Such labor 
shall be at the disposition of the overseers of their respective districts. If 
any person shall have done any road work under the direction of the road 
Overseer, such person shall be entitled on demand to a receipt from such 
overseer, which receipt shall state the value of such labor and the name of 
the person, when the assessment is against personal property, and the descrip- 
tion of the land, when the assessment is against real property. Such receipt 
shall be received by the county treasurer or road overseer in payment of any 
. road or bridge tax levied and assessed in that or any succeeding year in 
such township against such person or land. If from any cause the amount 
stated in such receipt shall exceed the amount of the tax then due, the county 
treasurer or the road overseer shall accept and retain such receipt, and shall 
give to the owner of such receipt another receipt for the amount of the excess 
of the original receipt over and above said tax. Such receipt shall be received 
in payment of taxes to the amount stated therein, in the same manner as the 
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original receipt. [R. C. 1905, § 1426; 1883, sub-ch. 2, ch. 112, § 16; 1890, 
ch. 42, § 1; R. C. 1899, § 1126.] 

§ 2011. Obstructions to be removed by overseers. Road overseers have 
power and it is their duty whenever any public highway becomes obstructed 
or unsafe from any cause whatever, to call upon any or all persons liable to 
poll tax in his district to come forth with such tools or teams as the overseer 
may direct, and work upon such highway in removing obstructions or repair- 
ing dangerous places, and for all such labor performed under the direction 
of the overseers, by any person in excess of the road tax assessed against 
him for that year, the road overseer shall give a receipt stating the value 
of such labor, and such receipt shall be received in payment of any road tax 
due from any person to such district in that or any succeeding year; and 
any road overseer who fails to perform his duty as required by law shall 
be subject to prosecution therefor by the supervisors of the township, and 
upon conviction shall be liable to a fine of not less than five nor more than 
eu a [R. C. 1905, § 1427; 1883, sub-ch. 2, ch. 112, § 17; R. C. 1895, 

7. 
Persons obstructing road overseers in performance of duty liable to arrest without 
warrant, when. Richardson v. Dybedahl, 14 S. D. 131, 84 N. W. 486. 

§ 2012. Compensation for labor. Electors to fix rate. In organized town- 
ships the electors at the regular annual town meeting each year may by 
resolution fix the rate per diem which shall be allowed for work to be done 
during each year on the highways in payment of road taxes; but the rate of 
such compensation shall not be less than one 50-100 dollars per day nor more 
than two dollars per day for the work of one man or one team of horses 
or mules. [1911, ch. 149, § 1.] 

§ 2013. Supervisors to fix rate, when. If the electors shall fail to fix the 
rate of compensation for road labor as provided in the preceding section, 
then the board of supervisors shall fix and determine the rate of compensation 
at the first meeting of the board after the annual town meeting; and the 
rate so fixed at the annual town meeting or by the supervisors shall not be 
changed during that fiscal year. (1911, ch. 149, § 2.] 

§ 2014. County commissioners to fix rate, when. In counties where road 
supervisors are appointed by the board of county commissioners, such board 
shall annually at the time of appointing the road supervisors, fix the rate of 
compensation to be allowed during such year for road work performed in 
payment of road taxes; the rate so to be fixed not to be less than one 50-100 
dollars per day nor more than two dollars per day for one man, or for a 
team of horses or mules. [1911, ch. 149, § 3.] 

§ 2015. Minimum rate. In case the rate per day of compensation for road 
work shall not have been fixed as herein provided in an organized township, 
or in a county where road supervisors are appointed by the board of county 
commissioners, then the rate of compensation in such township or county, 
as the case may be, shall be two dollars per day for the work of one man, 
and the same amount for one team of horses or mules. [1911, ch. 149, § 4.] 

§ 2016. Commutation. In case of commutation of road taxes by payment 
in cash, such commutation shall be at the rates fixed as in this act [sections 
2011-2015] provided. [1911, ch. 181, § 5.] 

§ 2017. Commutation of road labor. Each person liable to work upon the 
highways shall work the whole number of days for which he is assessed, 
but every such person other than the overseer of highways, may elect to 
commute for the same or some part thereof, at the rate of one dollar and 
fifty cents per day, in which case such commutation money shall be paid to 
the overseer of highways of the district in which the person commuting shall 
reside; such overseer shall pay over such commutation money to the county 
or township treasurer taking his receipt therefor, stating the district where- 
from received, which receipt shall be filed with the township clerk within 
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thirty days from the date such commutation money is collected. Such com- 
mutation money shall be expended by the township board of supervisors in 
improvements upon the roads and bridges in the same district wherein 
collected. Overseers of highways when such road tax is paid either in 
money or labor, shall write in their list the word ‘‘ Paid ’’ opposite the name, 
tract of land or personal property on which the same is paid. [R. C. 1905, 
§ 1428; 1897, ch. 113; R. C. 1899, § 1128.] 

§ 2018. Payment of commutation money. Each person intending to com- 
mute for his assessment or any part thereof shall within two days after he is 
notified to appear and work on the highways, pay the commutation money 
for the work required of him by such notice, and the commutation shall not 
be considered as made until such money is paid. [R. C. 1905, § 1429; 1883, 
sub-ch. 2, ch. 112, § 19; RB. C. 1899, § 1129.] 

§ 2019. Power of overseer to require team or cart. Each overseer of high- 
ways has power to require a team or cart, wagon or plow, with a pair of 
horses or oxen and a man to manage them, from any person having the 
same within his district. [R. C. 1905, § 1480; 1883, sub-ch. 2, ch. 112, § 20; 
R. C. 1899, § 1130.] 

§ 2020. Person assessed may procure substitute. Each ‘person assessed to 
work on the highways and warned to work may appear in person or by an 
able bodied man as a substitute and the person or substitute so appearing 
shall work eight hours in each day, under a penalty of fifteen cents for each 
hour such person or substitute is in default, to be imposed as a fine on the 
person assessed. [R. C. 1905, § 1431; 1883, sub-ch. 2, ch. 112, § 21; 1885, 
eh. 128, § 2; R. C. 1899, § 1131.] 

§ 2021. Fine for neglect to appear. Each person so assessed and duly 
notified, who does not commute or who refuses and neglects to appear as 
above provided, shall be fined for each day’s refusal or neglect the sum of two 
dollars. If he was required to furnish a team, carriage or implements, and 
refused or neglected so to comply, he shall be fined as follows: 

1. For wholly omitting to comply with such requisition, four dollars for 
each day. 

2. For omitting to furnish a cart, wagon or plow, one dollar for each day. 

3. For omitting to furnish a pair of horses or oxen, one dollar and fifty 
cents each day. 

4. For omitting to furnish a man to manage the team, one dollar and fifty 
cents for each day. [R. C. 1905, § 1432; 1883, sub-ch. 2, ch. 112, § 22; R. C. 
1899, § 1132.] 

§ 2022. When overseer shall make complaint... Each overseer of highways 
within nine days after any person so assessed and notified is guilty of any 
refusal or neglect for which a penalty or fine is prescribed in this article, 
unless satisfactory excuse is rendered to him for such refusal or neglect, shall 
make complaint to one of the justices of the peace of the township or of an 
adjoining township. [R. C. 1905, § 1433; 1883, sub-ch. 2, ch. 112, § 23; R. C. 
1899, § 1133.] 

§ 2023. Duty of justice on complaint. The justice to whom such complaint 
is made shall forthwith issue a summons directed to the sheriff or any 
constable of the county, requiring him to summon such delinquent to appear 
at the time and place specified in the summons, to show cause why he should 
not be fined according to law for such refusal or neglect, which summons 
shall be served personally. [R. C. 1905, § 1434; 1883, sub-ch. 2, ch. 112, § 24; 
R. C. 1899, § 1134.] 

§ 2024. Fine and collection thereof. If upon the return of such summons 
no sufficient cause is shown to the contrary, the justice of the peace shall 
impose a fine as provided in this article for the offense complained of, and 
shall forthwith issue an execution under his hand directed to such sheriff 
or constable, commanding him to levy such fine and the costs out of the 
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goods and chattels of the delinquent, and no property shall be exempt there- 
from. [R. C. 1905, § 1435; 1883, sub-ch. 2, ch. 112, § 25; R. C. 1899, § 1135.] 

§ 2025. Fine disposed of, how. The officer to whom such execution is 
directed shall forthwith collect the moneys therein mentioned. He shall pay 
the fine when collected to the justice of the peace who issued the warrant, 
who is required to pay the same to the overseer who entered complaint to 
be by him expended in improving the roads and bridges in his district. The 
costs when collected shall be paid to the persons entitled thereto. [R. C. 
1905, § 1436; 1883, sub-ch. 2, ch. 112, § 26; R. C. 1899, § 1136.] 

§ 2026. Overseer cannot excuse person. The acceptance by an overseer 
of any excuse for refusal or neglect shall in no case exempt the person 
excused from commuting for or working the whole number of days for which 
he is assessed during the year. [R. C. 1905, § 1437; 1883, sub-ch. 2, ch. 112, 
§ 27; R. C. 1899, § 11387.] 

§ 2027. Compensation of overseers. Each overseer of highways is entitled 
to two dollars per day, to be paid out of the fines and commutation money 
for each day he is necessarily employed in the execution of his duties as 
overseer. When there are no funds from fines or commutations the super- 
visors may pay the overseers out of any funds in their hands raised for the 
purpose of repairing and making roads and bridges. [R. C. 1905, § 1438; 
1883, sub-ch. 2, ch. 112, § 28; R. C. 1899, § 1138.] 

§ 2028. Overseer to return tax list. Each overseer of highways shall 
deliver to the township clerk of his township on or before the fifteenth day 
of September in each year the list furnished by the supervisors containing 
the land and personal property road tax, with his certificate thereon that 
all taxes in such list opposite which the word ‘‘ paid ’’ is not written, are due 
and unpaid according to the best of his knowledge and belief. [R. C. 1905, 
§ 1439; 1883, sub-ch. 2, ch. 112, § 29; 1887, ch. 158, § 1; R. C. 1899, § 1139.] 

§ 2029. Refusal or neglect to deliver tax list. If any overseer refuses or 
neglects to deliver such list with his certificate as provided in the last section, 
he shall, for each offense, forfeit the sum of five dollars, and also the amount 
of tax remaining unpaid, to be recovered by the supervisors of such township 
and applied by them in improving roads and bridges in such township. 
[R. C. 1905, § 1440; 1883, sub-ch. 2, ch. 112, § 30; R. C. 1899, § 1140.] 

§ 2030. Township clerk to make out delinquent list. The township clerk 
of each township shall receive the lists returned by the overseer of highways 
pursuant to section 2028 and keep the same on file in his office, and shall 
make out and deliver to the county auditor of the county, on or before the 
first day in October in each year, a list containing a description of each tract 
or parcel of land on which the tax is delinquent, together with the name of 
the owner, if known, and if unknown, so state, and the amount of tax due 
and remaining unpaid on each, and containing all of the unpaid road taxes 
levied upon personal property according to the lists on file in his office, and 
shall make his certificate thereon to the effect that the same is a correct list 
of delinquent road taxes for the year therein stated, as appears from the 
several lists returned by the overseers of highways and on file in his office; 
and it is the duty of the county auditor to extend such unpaid taxes upon 
the tax lists for the current year, to be collected in the same manner as other 
taxes. Such road tax, when collected, shall be paid to the township treasurer 
of the proper township upon the certificate of the county auditor, and shall 
be expended by the supervisors in the construction or repair of roads and 
' bridges, to be paid by the township treasurer upon the order of the super- 
visors. [R. C. 1905, § 1441; 1883, sub-ch. 2, ch. 112, § 31; 1887, ch. 158, § 2; 
R. C. 1899, § 1141.] 

§ 20381. Work done prior to August first. It shall be the duty of each 
overseer of highways to have at least three-fourths of the road labor assessed 
in his district worked out or actually expended on the highways previous to 
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the first day of August in each year. [R. C. 1905, § 1442; 1883, sub-ch. 2, 
eh. 112, § 32; R. C. 1899, § 1142.] 

§ 2032. Report of road overseers. Each overseer of highways shall, on the 
last Tuesday in October of each year for which he is elected, or appointed, 
render to the clerk of the township an account in writing containing: 

e - a names of all persons assessed to work on the highways in his 
istrict. 

2. The names of all those who have actually worked on the highways, 
with the number of days they have worked. 

3. The names of all those who have been fined and the sums in which 
they have been fined. 

4. The names of all those who have commuted and the manner in which 
the moneys arising from fines and commutations has been expended by him. 

0. The amount of all material purchased by him, together with the bills 
of all those from whom the material has been purchased. 

6. The present condition of all road machinery intrusted to him. [R. C. 
1905, § 1443; 1883, sub-ch. 2, ch. 112, § 33; R. C. 1899, § 1143; 1901, ch. 148.] 

§ 2033. Overseer to pay over money. Every such overseer shall then and 
there pay to the supervisors all unexpended moneys remaining in his hands, 
to be applied by the supervisors on the roads and bridges in the township. 
[R. C. 1905, § 1444; 1883, sub-ch. 2, ch. 112, § 34; R. C. 1899, § 1144.] 

§ 2034. Penalty for refusal to render account. If any overseer refuses or 
neglects to render such account or if, after rendering the same, he shall refuse 
or neglect to pay any balance which may be due from him, he shall for every 
such offense, forfeit the sum of five dollars, to be recovered with the balance 
of the moneys remaining in his hands, by the supervisors of the township 
and applied to the improvement of the roads and bridges in such township. 
[R. C. 1905, § 1445; 1883, sub-ch. 2, ch. 112, § 35; R. C. 1899, § 1145.] 


ARTICLE 14.— Roaps In CITIES. 


§ 2035. Powers of city authorities. The same powers and duties in and 
by this chapter conferred and imposed upon township supervisors, are also 
conferred and imposed upon the city councils of the several cities throughout 
this state, and in addition thereto it shall be the duty of the city council to 
appoint some qualified elector of each road district in the city to be overseer 
of roads in such district, and the overseers of roads, city clerks or auditors, 
justices of the peace and constables of the several cities of the state shall 
exercise the same powers and perform the same duties and be subject to the 
same liabilities as are in and by this article conferred and imposed upon the 
township overseers, clerks, justices of the peace and constables, and all the 
provisions of this article shall be applicable to the several cities in this state 
unless otherwise provided for in their several charters, subject, however, to 
the reservations made by law in regard to incorporated cities. [R. C. 1905, 
§ 1446; 1883, sub-ch. 2, ch. 112, § 53; R. C. 1899, § 1146.] 


Jurisdiction to compel railroad to construct crossing over section line highway, in 
incorporated city, was in city council and not in county commissioners. Spink County 
v. Chicago, M. & St. P. R. Co., 28 S. D. 44, 132 N. W. 675, Ann. Cas. 1914a, 1048. 

County liable for payment of road warrants issued before passage of act. Custer 
County Bank v. Custer County, 18 8. D. 274, 100 N. W. 424. 


ARTICLE 15.— GrapEs OF Highways ADJOINING CITIES. 


§ 2036. Grades, how established. In all places where highways are improved 
and graded under the contract system, in a township where land contiguous 
to, adjoining and outside of the limits of any city or village has been sur- 
veyed into a block or blocks and divided into city or village lots, the person 
to whom such contract is awarded shall comply strictly with the ordinances 
of such city or village as to roads, streets, grades, space for sidewalks, 
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berms and gutters, where, in the opinion of the township board having 
control of the same, the cost of such grading shall: be one hundred dollars 
or upwards. An estimate, profile and cross section of such desired improve- 
ment shall be made by the county surveyor of said county, and the contract 
for such improvement shall be let to the lowest responsible bidder not a 
member of the said board and the work done under such contract shall not 
be accepted or paid for until said surveyor has reported that the said contract 
has been substantially complied with; provided, that all roads and streets 
in city, town or village additions of outlots shall be graded according to the 
requirements of such city, town or village ordinance or custom as to space 
for sidewalks, berms and gutters. [R. C. 1905, § 1447; 1905, ch. 118.] 


ARTICLE 16.— OsstructTine Hiauways. 


§ 2037. Penalty for obstructing highway. Whoever at any time obstructs 
any of the public highways in this state in any manner, with intent to prevent 
the free use thereof by the public, or whoever shall do or cause to be done 
any planting or plowing thereon within one rod on either side of the center 
line of such highway, shall be subject to a fine of not less than five nor more 
than twenty-five dollars, together with the costs of prosecution, and on failure 
to pay such fine and costs, he may be committed to the county jail, there to 
remain until such fine and costs are paid or until discharged according to law; 
and it is the duty of the board of supervisors of the several townships in this 
State to make complaint and to prosecute or cause to be prosecuted all persons 
violating the provisions of this section. [R. C. 1905, § 1448; 1883, sub-ch. 2, 
ch, 112, § 74; B. C. 1899, § 1147.] 

Contributory negligence authorizing direction of verdict is shown in action to recover 
for ay to buggy striking stone placed in road by defendant, where it is shown that 

laintiff had laid down reins and permitted young and spirited horse to go unreined. 

endrickson v. Swenson, 28 S. D. 323, 133 N. W. 250, 1 N. C. C. A. 590. 

Right of private persons to basa Sat obstruct highway. 1 Am. St. Rep. 840. 

Injunction against obstruction of highway on behalf of private citizens. 52 Am. Rep. 
574. 

Obstructions upon any part of highway are nuisances. 38 Am. Rep. 127. 

Obstruction of street in violation of police ordinance as ground for private action. 
5 L.R.A.(N.S.) 257. 

Duty and liability of one who maintains temporary obstruction in street for purpose 
of loading or unloading vehicle. 24 L.R.A.(N‘S.) 97. 

Obstruction in highway preventing access to property except by circuitous route as a 
special injury entitling owner to maintain action for damages or abate the nuisance. 8 
L.R.A.(N.S.) 227; 21 L.R.A.(NS.) 75. 

Does the fact that one is prevented by an unlawful obstruction from using a highway 
cause him a special damage which will sustain an action by him against the wrongdoer. 
28 L.R.A.(N.S.) 1053. 

Obstruction or defect in highway as justification for entry on adjoining land which 
would otherwise be a trespass. 20 L.R.A.(N.S.) 153. 

Effect of encroachment as an abandonment of highway. 26 L.R.A. 465. 

Right of abutting property owner to extend steps into street. 24 L.R.A.(N.S.) 193. 

Hitching posts or stepping blocks in public streets as unlawful obstructions. 31 


L.R.A.(NS.) 853. 
Fright of horse from obstructions in highway, right of recovery for. 34 Am. Rep. 630. 


ARTICLE 17.— WATERING PLaces on Hiauways. 


§ 2038. Watering troughs. Bounty for. Any person in any city, village 
or township in this state who shall construct and maintain a watering trough 
beside the highway, which shall be above the ground and made easily 
accessible for horses, shall be allowed by the city, village or township, five 
dollars out of his highway tax for each year during which he shall maintain 
the same. [R. C. 1905, § 1449; 1883, sub-ch. 2, ch. 112, § 84; R. C. 1899, 

1148.] 

§ 2039. Well or spring. Bounty for. Any person in any city, village or 
township who shall construct and maintain a good well or spring beside the 
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highway, easily accessible, and provided with a suitable pail or bucket, and 
keep the same so supplied and in good repair, shall be allowed by the city, 
village or township, three dollars out of his highway tax for each year during 
which he shall furnish the same. [R. C. 1905, § 1450; 1883, sub-ch. 2, ch. 112, 
§ 85; R. C. 1899, § 1149.] 

§ 2040. Proceedings to furnish watering places. Any person upon any 
highway or road in any district or ward desiring to furnish such watering 
trough, well or spring, shall make application to the aldermen of the city 
or supervisors of the township, who shall decide where such trough, well or 
spring shall be located, and the number of persons who may receive the 
benefits of the last two sections. [R. C. 1905, § 1451; 1883, sub-ch. 2, ch. 112, 
§ 86; R. C. 1899, § 1150.] 


ARTICLE 18.— DITCHES FOR DraINING HIGHWAYS. 


§ 2041. Proceedings for. Whenever any overseer of highways or road 
supervisor shall file with the board of supervisors of the township in which 
his road district is located, or with the board of county commissioners, as 
the case may be, his affidavit stating that a certain road in his district runs 
into or through swamp, bog, meadow or other low land, and that it is 
necessary or expedient that a ditch should be constructed and maintained 
through land belonging to any person, also stating the probable length of 
such ditch and the width and depth of the same as near as may be, the point 
at which it is to commence, its general course and the point at or near which 
it is to terminate, the names of the persons owning the land, if known, and a 
description of the land over which such ditch must pass, the board of town- 
ship supervisors or county commissioners as the case may be, if the right 
to construct and maintain such ditch is not voluntarily given by the person 
owning the land over which it is to pass, shall cause proceedings to be 
instituted in its name under the provisions of the chapter on eminent domain 
in the code of civil procedure, to acquire the right to construct and maintain 
the same. [R. C. 1905, § 1452; 1883, sub-ch. 2, ch. 112, § 87; R. C. 1895, 


§ 1151.] 
Acquisition by municipality of right of way for drain. 65 L.R.A. 273. 
Exercise of eminent domain for drains and sewers. 60 L.R.A. 195. 


§ 2042. Penalty for injuring ditch. Any person who shall dam up, obstruct, 
or in any way injure any ditch so opened, shall be liable to pay to the overseer 
of highways of such road district double the damages caused by such injury, 
which shall be assessed by the jury or court and shall also be guilty of a mis- 
demeanor, and upon conviction shall be punished by imprisonment for a period 
not exceeding three months, or by a fine not exceeding one hundred dollars, 
and such damages and fine when collected shall be, by such overseer, expended 
on the roads in his district. [R. C. 1905, § 1453; 1883, sub-ch. 2, ch. 112, 
§ 92; R. C. 1889, § 1152.] 


ARTICLE 19.— CATTLE-Ways. 


§ 2043. Cattle-ways under highways. Upon application to the board of 
county commissioners of any county or the board of township supervisors of 
any organized township by any person for permission to construct a cattle-way 
under any public road, it may grant the same upon condition that such way 
shall not interfere with the public travel; that the grade of the road over 
the cattle-way shall not exceed one foot in ten feet; and that it shall not 
obstruct watering at any running stream. The applicant shall construct the 
same at his own expense and be responsible for all damages that may arise 
in a aaa or from the same not being kept in repair. [1909, 
ch. 138, : 

§ 2044. Failure to keep in repair. If the person on whose land such cattle- 
way is constructed fails to keep the same in repair, it shall be the duty of the 
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road supervisors to make all necessary repairs, and charge the same to the 
owner of the land upon which such way is constructed, and, upon his refusal 
to pay, the county or township board in which such cattle-way i is situated shall 
recover the same in an action brought in the name of such board and it shall 
be the duty of the state’s attorney to prosecute such action, which money, 
when collected, shall be expended in improving or repairing the public roads 
in the road district where such cattle- -way is constructed. [1909, ch. 138, § 2.] 

§ 2045. Board may prescribe regulations. The board granting such applica- 
tion may prescribe such further regulations and specifications in the construc- 
tion of such ways as it may deem proper, not inconsistent with the provisions 
of sections 2043 and 2044. [1909, ch. 138, § 3.] 


ARTICLE 20.— Roaps on LINE oF CiTy oR VILLAGE. 


§ 2046. Roads on lines between township and city. Whenever the super- 
visors of any township and the trustees or common council of any incor- 
porated village or city shall receive a petition praying for the location of a 
road or for the altering or discontinuing of any road on the line between 
such village or city, such road shall be laid out, altered or discontinued by 
two or more of the supervisors of such township, and a majority of the 
common council or trustees of such incorporated city or village. [R. C. 1905, 
§ 1454; 1883, sub-ch. 2, ch. 112, § 95; R. C. 1899, § 1153.] 

2047. Laws applicable. The provisions of this chapter applicable to 
roads on the line between two townships shall be applicable to roads on the 
line between any township and an incorporated city or village. [R. C. 1905, 
§ 1455; 1883, sub-ch. 2, ch. 112, § 97; R. C. 1899, § 1154.] 


ARTICLE 21.— RiguHt oF Way For HIGHWAYS. 


§ 2048. Right-of-way over Devils Lake. There is hereby granted to the 
public, and to each and every county, township, municipal corporation and 
political subdivision interested in, or affected or benefited by the provisions 
hereof, the consent and permission of the state of North Dakota to construct 
and at all times maintain a public highway, consisting either in whole or in 
part of grades, fills, embankments or bridges, or any combination thereof, 
or otherwise, across, within, under or through the waters of Devils Lake, 
extending from the point known as Pelican Point on the northerly bank of 
said lake, in a southerly direction by the most feasible and practical route 
to the southerly bank of said lake. All acts heretofore performed in the con- 
struction or partial construction or maintenance of a highway between the 
points designated in this section by grades, fills, embankments or otherwise, 
vt ee ratified, approved and confirmed. [R. C. 1905, § 1456; 1903, ch. 

§ 2049. Right of way across military grounds. A right of way is hereby 
granted for the laying out of a public ieheiy across the military encampment 
grounds at Rock Island, Ramsey county, from north to south, upon a route 
to be determined by the proper authorities of Ramsey county, subject to the 
approval of the governor. [R. C. 1905, § 1457; 1901, ch. 134.] 

§ 2050. Right-of-way over Des Lacs Lake. There is hereby granted to the 
public, and to each and every municipal corporation and political subdivision 
interested in, affected or benefited by the provisions hereof, the consent and 
permission of the state of North Dakota to construct and at all times main- 
tain a public highway, consisting either in whole or in part of grades, fills, 
embankments or bridges, or any combination thereof, or otherwise, across, 
within, under and through the waters of Des Lacs Lake, on or as near as 
feasible and practicable to the township line between township one hundred 
sixty-one and township one hundred sixty-two in Ward county, North Dakota; 
provided, that said construction does not block or interfere with the naviga- 
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tion on said lake ; and provided, that plans for said bridge are approved by the 
department of war of the government of the United States. [R. C. 1905, 
§ 1458; 1905, ch. 57.] 


ARTICLE 22.— Law OF THE Roap. 


§ 2051. Vehicles turn to the right. Whenever persons shall meet on any 
bridge or road, traveling with carriages, wagons, sleds, bicycles, or other 
vehicles, each shall pass to the right of the middle of the traveled part of 
such bridge or road so that the respective carriages, or other vehicles aforesaid, 
may pass each other without interference. [R. C. 1905, § 1459; R. C. 1895, 
§ 1155. ] 

Rights of travelers in highway and the presumption of negligence from being on the 
wrong side thereof. 48 Am. St. Rep. 366. 

The law of the road. 73 Am. Dec. 404; 13 Am. Rep. 135. 

When contributory negligence bars a recovery for injuries suffered. 47 Am. Rep. 744. 
eye on wrong side of defective highway as contributory negligence. 13 L/R.A. 

S.) 1267. 

Violation of law of the road by person injured on defective street. 21 L.R.A.(NS.) 
66 


8. 
Rule of the road governing vehicles proceeding in the same direction. 41 L.R.A. 
(N.S.) 337. 


a of the road governing vehicles proceeding in opposite directions. 41 L.R.A. 
(N.S.) 332. 


Rule of the road governing vehicles at intersection of streets and when turning a 
cross street. 41 L.R.A.(NS.) 336. 
Law of the road as applied to bicyclists. 47 L.R.A. 203. 

a eee road as affecting street cars and vehicles meeting or passing. 42 L.R.A. 
Violation of ordinance against fast or reckless driving as ground for private action. 5 
L.R.A.(N.S.) 254. ; 

§ 2052. Penalty for violation of last section. Every person violating the | 
provisions of the preceding section shall for each offense forfeit a sum not | 
exceeding twenty-five dollars, and shall also be liable to the party injured 
for all damages sustained thereby. [R. C. 1905, § 1460; R. C. 1899, § 1156.] 

§ 2053. Drunken drivers. No person owning or having the direction or 
control of any coach or other vehicle running or traveling upon any road in 
this state for the conveyance of passengers shall employ or continue in his 
employment any person to drive such coach or other vehicle who is addicted 
to drunkenness or to the excessive use of intoxicating liquors; and if any per- 
son shall violate the provisions of this section, he shall forfeit and pay a sum 
of not less than ten nor more than fifty dollars, and shall be lable for all 
damages sustained thereby. [R. C. 1905, § 1461; R. C. 1899, § 1157.] 

§ 2054. Unlawful not to hitch passenger teams. It shall be unlawful for 
the driver of any carriage or other vehicle used for the conveyance of pas- 
sengers to leave the horses attached thereto while any passenger remains in 
or upon the same, without making such horses fast with a sufficient halter, 
rope or chain, or without some suitable person to take charge or guidance of 
them so as to prevent their running; and if any person shall violate the 
provisions of this section, he and his employer shall each forfeit and pay 
a sum not exceeding twenty dollars; but no prosecution shall be commenced 
therefor after the expiration of three months from the time of committing the 
offense. [R. C. 1905, § 1462; R. C. 1899, § 1158.] 


Neve in leaving horse unhitched in highway. 10 L.R.A.(N.S.) 845; 20 L.R.A. 
S.) 958. 
Violation of ordinance as to unfastened and unguarded animals on street as ground for 
private action. 5 L.R.A.(N.S.) 255. 
Warranty of horse or vehicle kept for hire. 19 L.R.A, 283. 

§ 2054a. Passenger conveyance. Liability of owner. The owner of each 
carriage or other vehicle running or traveling upon any road or public high- 
way for the conveyance of passengers for hire shall be liable jointly and 
severally with the driver of such vehicle to the party injured, in all cases, 
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for all damages done by such driver while in the employment of such owner 
in driving such carriage, or other vehicle, to any person, whether the act 
occasioning such injury or damage was willful, negligent or otherwise. [R. C. 


1905, aoe, R. C. 1899, § 1159.] 
ty of livery-stable keeper as to character of horse. 25 L.R.A.(NS.) 372. 
Who is responsible for acts of driver furnished with a hired vehicle. 13 L.R.A.(N.S.) 
1122; 16 L.R.A.(N.S.) 816; 25 L.R.A.(N.S.) 33; 38 L.R.A.(N.S.) 973. 
Liability of hirer for injury to horse while being used for a purpose other than that 
for which it was hired. 26 L.R.A, 366; 28 L.R.A.(N.S.) 1106. 


ARTICLE 23.— BripGE PENALTIES. 


§ 2055. Notices on bridges. It shall be the duty of the county commis- 
sioners of each county of the state to cause notices to be posted at each end 
of all bridges in their respective counties, where the span of such bridge 1s 
fifty feet or more, stating the number of cattle, horses or other animals that 
may be driven onto or across such bridge at any one time. [R. C. 1905, § 1464; 
1883, sub-ch. 2, ch. 112, § 77; R. C. 1899, § 1160.] 


Nonobservance of public regulations by one using bridge as affecting recovery of 
damages caused by obstruction or defect therein. 42 L.R.A.(N.S.) 1035. 


§ 2056. Driving cattle on bridges. Any person driving or having charge 
of any drove of cattle, horses or other animals who'shall drive or permit more 
of such animals to enter upon or cross such bridge at any one time than Is 
specified in such notice, shall be deemed guilty of a misdemeanor, and upon 
conviction shall be fined in a sum not exceeding one hundred dollars nor less 
than ten dollars. [R. C. 1905, § 1465; 1883, sub-ch. 2, ch. 112, § 78; R. C. 1899, 
§ 1161.] 

§ 2057. Penalty for driving across bridge faster than a walk. Whoever 
drives or rides upon any bridge, belonging to any incorporated bridge com- 
pany or any bridge which has been or may be erected by any county or town- 
ship, or upon any bridge which has been or may be erected by any individual, 
and upon which the notice hereinafter prescribed is conspicuously displayed, 
faster than a walk shall forfeit and pay for the use and benefit of the county 
wherein such bridge is located in whole or in part, as a penalty therefor, a 
sum not less than five nor more than ten dollars for each offense. [R. C. 1905, 
§ 1466 ; 1883, sub-ch. 2, ch. 112, § 79; R. C. 1899, § 1162. ] 

§ 2058. Proceedings on complaint. Upon complaint made to any justice 
of the peace in any county where such bridge is located in whole or in part, 
that any such offense has been committed, such justice shall issue his warrant 
in the usual manner, requiring the officer to whom it is directed forthwith to 
arrest the accused and bring him before such justice or some other justice 
of the county, to be dealt with according to law. ([R. C. 1905, § 1467; 1883, 
sub-ch. 2, ch. 112, § 80; RB. C. 1899, § 1163.] 

§ 2059. Judgment on conviction. In all cases of conviction under the pro- 
visions of the foregoing sections the justice shall enter judgment for the fine 
and costs against the defendant, and may commit him until the judgment is 
satisfied, or issue execution upon the judgment to the use of the county. 
[R. C. 1905, § 1468; 1883, sub-ch. 2, ch. 112, § 81; R. C. 1899, § 1164.] 

§ 2060. Fine imposed only when notice is posted. No fine shall be imposed 
under the provisions of this article unless there was at each end of such bridge 
at the time when such offense was committed, a conspicuous sign board upon 
which was printed the following: ‘‘ Ten dollars fine for riding or driving 
on this bridge faster than a walk,’’ or words importing substantially the same 
meaning. [R. C. 1905, § 1469; 1883, sub-ch. 2, ch. 112, § 82; R. C. 1899, § 1165.] 

§ 2061. Penalty for running tollgate. When any bridge or ferry company 
or individual is authorized by law to collect toll for the crossing of any bridge 
or ferry belonging to such company or individual, any person who willfully 
runs the tollgate of such company or individual and passes over such bridge 
or ferry with the intention of avoiding the payment of the toll prescribed by 
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law, or who refuses to pay such toll when lawfully requested so to do, shall 
forfeit and pay for the use and benefit of the county wherein such bridge 
or ferry is located a fine of five dollars for each offense, which fine shall be 
prosecuted for and collected, together with the costs of prosecution in the 
manner prescribed in the preceding section. [R. C. 1905, § 1470; 1883, sub-ch. 
2, ch. 112, § 83; R. C. 1899, § 1166.] 


ARTICLE 24.— FERRIES. 


§ 2062. Ferries unlawful without lease. Must be two miles apart. It shall 
be unlawful for any person to establish, maintain or run upon any waters 
within the state any ferry upon which to convey, carry or transport any person 
or property for hire or reward, without first having obtained a license therefor 
as hereinafter provided, and where but one bank or shore is in this state, 
the board of county commissioners of the proper county have the same author- 
ity, and this law applies with like effect, as if the entire stream was within 
this state, so far as the banks and waters actually within it are concerned, and 
when any ferry lease has been granted no other lease shall be granted within 
a distance of two miles thereof across the same stream. Any person violating 
any of the provisions of this section shall for each offense forfeit and pay to 
the proper county not less than five nor more than one hundred dollars with 
costs to be recovered in an action in the name of the state. [R. C. 1905, § 1471; 
R. C. 1899, § 1167.] 

No right to operate without license. Evans v. Hughes County, 3 S. D. 580, 54 N. W. 
603; Patterson v. Wollmann, 5 N. D. 608, 67 N. W. 1040, 33 L.R.A, 536. 

The law is constitutional. Evans v. Hughes County, 6 D. 102, 50 N. W. 720. 

The license is exclusive for a distance of 2 miles on either side. Nixon v. Reid, 8 
8. D. 507, 67 N. W. 57, 32 L.R.A. 315, Patterson v. Wollmann, 5 N. D. 608, 67 N. W. 
1040, 33 L.R.A. 536. 

Law not unconstitutional because giving special privileges. Patterson v. Wollmann, 5 
N. D. 608, 67 N. W. 1040, 33 L.R.A. 536. 

Establishment, regulation and protection of ferries. 59 L.R.A. 513. 

What amounts to interference with ferry franchise. 30 L.R.A.(N.8.) 462. 

Bridge as disturbance of ferry franchise. 1 B. R. C. 341. 

§ 2063. Duties of commissioners to grant ferry licenses. The board of county 
commissioners of the county to whom application shall be made for a ferry 
in the manner hereinafter provided, is hereby authorized, and it shall be its 
duty, to grant a lease of such ferry for a term not exceeding fifteen years, to 
such person or persons as shall bid and secure the payment of the highest 
- amount of rent for the same, such lease to be executed by the board of county 
commissioners as lessors, and such bidder as lessee; and such board shall be 
empowered to extend to such person the lease so granted to any person putting 
in a steam ferry, at the same rate as previously paid; provided, that such 
extended time shall not exceed fifteen years from the time of the granting of 
the first lease ; and when in the opinion of the board of county commissioners, 
of the county wherein such lease is granted, the rates fixed by law for crossing 
such ferry are too high, it shall have the right to fix such rates as in its 
judgment may seem just; provided, that upon the petition of fifty or more 
persons owning taxable property and residing in said county, the county com- 
missioners shall survey, lay out and keep in repair a public highway to and 
from said ferry; provided, further, that the mayor and city council of any 
incorporated city, and the board of trustees of any incorporated town or 
village in the state of North Dakota, within whose corporate limits the landing 
of any ferry shall be situated, shall have the sole authority to grant a lease 
of such ferry and the right to fix the rates for crossing such ferry, and upon 
the granting thereof such city, town or village shall lay out and keep in 
repair a public highway and approach to and from such ferry. [R. C. 1905, 
§ 1472; 1899, ch. 90; R. C. 1899, § 1168; 1901, ch. 96, § 1.] 


Where bid is properly tendered it is equivalent to “highest bidder.” Willson v. 
Gabler, 11 S. D. 206, 76 N. W. 924. 
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No license to one who does not secure rent or execute lease. Wilson v. Gabler, 11 
S. D. 206, 76 N. W. 924. 


State grant of franchises for ferries over interstate streams. 27 Am. St. Rep. 555. 
§ 2064. Rates of ferriage. The rates for crossing the Missouri River on 
ferries shall not exceed the following: 
For two horses, mules or oxen and wagon, with or without load, one dollar. 
For each additional pair of horses, mules or oxen, thirty cents. 
For each two horses or mules and buggy, seventy-five cents. 
For each one horse or mule with buggy and driver, fifty cents. 
For each horse or mule led, twenty-five cents. 
For loose cattle per head, fifteen cents. 
For sheep and swine per head, ten cents. 
For each one hundred pounds of freight or merchandise unloaded, ten cents. 
For each thousand feet of lumber unloaded, one dollar. 7 
Each ferryman is required to keep a schedule of his legal rates posted up 
in @ convenient place at or near his ferry in easy view of the passing public. 
[R. C. 1905, § 1473; R. C. 1899, § 1169.] 
Legislative regulation of ferry rates. 33 L.R.A. 180. 
Power of judiciary to fix ferry rates to be charged. 8 L.R.A.(N.S.) 529. 
Business of ferries affected with a public interest subjecting them to regulation and 


control as to rates or prices. 6 L.R.A.(N.S.) 835. 
Right to take tolls without franchise. 37 L.R.A. 712. 


§ 2065. Ferries in unorganized counties. The secretary of state is author- 
ized upon application to grant a lease of any ferry in any unorganized county 
for the like period and under the provisions of this chapter in every respect 
which are applicable thereto. The money received therefor shall be by him 
paid into the state treasury. All licenses granted by the secretary of state 
under this section shall terminate upon the organization of the county in 
which the same or any part thereof lies, and it shall thereafter be subject 
to the provisions of law relating to organized counties. [R. C. 1905, § 1474; 
R. C. 1899, § 1170.] : 

§ 2066. Safety of ferry boats. Each person obtaining a lease to run a ferry 
as aforesaid shall provide and keep in good repair a good and sufficient boat 
for the safe conveyance of persons or property, and when the river or creek 
over which the ferry is run is passable, shall, with a sufficient number of hands 
to work and manage the boat from sunrise to sunset and. with reasonable care 
and promptness, convey across such ferry all persons and property presented 
for transportation across the same. If any lessee as aforesaid shall fail or 
neglect to perform all or any of the duties enjoined upon him by this and the 
preceding section or shall demand or receive a higher rate than is allowed in 
section 2064, the lessee so offending shall for each offense forfeit and pay the 


sum of ten dollars. [R. C. 1905, § 1475; R. C. 1899, § 1171.] 
Duties and liabilities of keepers of ferries. 87 Am. Dec. 720. 
Ferryman as common carrier. 68 L.R.A. 153. 
ar hal nonliability for torts of independent contractor in operation of ferries. 65 
»R.A. 654. 


§ 2067. Penalty for unlawful ferry. If any person shall keep a ferry in 
any of the organized counties of this state without a lease from the board of 
county commissioners as aforesaid, the owner or person so offending shall 
forfeit and pay a sum of not less than fifty nor more than five hundred dollars 
for each year or fractional part of a year such person shall keep such ferry, 
to be recovered in a civil action in the name of the state. [R. C. 1905, § 1476; 
R. C. 1899, § 1172.] 

§ 2068. Money from ferry leases to go to school fund. All moneys received 
by the board of county commissioners upon leases granted for ferries as afore- 
said, shall within thirty days after the receipt thereof, be paid to the county 
treasurer for the use of the public schools of the county, and the same shall 
be apportioned among the several districts of the county in like manner as 
other school funds are now by law apportioned; provided, that all moneys 
received by the mayor and city council of any incorporated city, or by the 
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board of trustees of any incorporated town or village, in this state, for the 
leasing of any ferry whose landing shall be within the corporate limits of such 
city, town or village, shall immediately upon the receipt of the same, be 
turned over to the treasurer of such city, town or village, to be by him 
deposited in the general fund and paid out in like manner as other moneys are 
paid out of said general fund for the use of said city, town or village. [R. -C. 
1905, § 1477; R. C. 1899, § 1173; 1901, ch. 96, § 2.] 

§ 2069. Temporary ferries. Nothing in this article shall prevent any person 
from ferrying persons and property across any small stream in time of high 
water, when in the opinion of the board such stream is too small to justify a 
regular ferry. [R. C. 1905, § 1478; R. C. 1899, § 1174.] 

§ 2070. Forfeiture for not maintaining ferry. All persons, who have here- 
tofore received either a permit, lease, grant or charter in any form, either 
from the legislative assembly or any tribunal or board, for the keeping of a 
ferry of any kind, who shall neglect or fail during the period of one month at 
any one time, to keep their ferry in operation for the safe transportation of 
persons and property over the same according to law, shall forfeit all the 
ferry rights, franchises and privileges, and all right, title or claim to the same, 
granted by or under this law, or any former act as aforesaid; and upon due 
proof being made to the board of county commissioners of the proper county, 
of such failure or neglect, the board is authorized and empowered to declare 
such forfeiture absolute, and thereupon and thereafter all the rights, fran- 
chises and privileges, granted by or under this article, or any other law, shall 
cease and be of no more force or effect. [R. C. 1905, § 1479; R. C. 1899, § 1175.] 


CHAPTER 32. 
STATE PARKS — ISLANDS IN MISSOURI RIVER. 


§ 2071. Dedication for public park. The island situated in the Missouri 
River immediately south of the city of Williston, in this state, and all islands 
that may appear in said river within five miles of said city of Williston in the 
state of North Dakota, shall be a public park, and shall remain dedicated to the 
people of the state under such restrictions as may be provided by law. [1913, 


ch. 216. ] 
CHAPTER 33. 
TERMINAL ELEVATORS. 


§ 2072. State terminal elevator fund created. There shall be levied upon each 
dollar of assessed valuation of all taxable property within this state, for the 
year of 1914 and the year 1915 and the year 1916, and to be paid during said 
years, one-eighth of one mill on every dollar; and all such revenue as may be 
collected under such levy shall be covered into a special fund to be known 
as the ‘‘ state terminal elevator fund,’’ which shall be used for the following 
and no other purpose, viz.: For the erection, purchase, leasing, equipment, 
maintenance and operation of a terminal elevator system or systems in the 
state of Minnesota, or in the state of Wisconsin, or in both said states, and 
for the operation of the same. [1913, ch. 279, § 1.] 

§ 2073. Board of control to submit plans and specifications. It shall be the 
duty of the board of control, in addition to all other duties imposed upon them 
by law, to investigate the matter of the location of such elevators and costs 
of buildings and sites, and to submit plans and specifications of buildings and 
equipment, machinery and methods and rules of operation of the same to the 
1915 legislative assembly of this state, it being the duty of the board of control 
under this act [sections 2072, 2073] to devise methods of operation and submit 
plans and specifications covering in detail the establishment of a terminal 
elevator system in the states mentioned herein, with recommendations as to 
the most favorable location, and estimates of the cost of such system or systems. 


[1913, ch. 279, § 2.] 
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CHAPTER 34. 
REVENUE AND TAXATION. 


ARTICLE 1. DEFINITIONS OF TERMS, § 2074. 

2. TAXABLE PROPERTY, §§ 2075-2077. 

3. EXEMPTIONS, §§ 2078, 2079. ; 
4. NONPARTISAN Tax COMMISSION, §§ 2080-2092. 

5. MANNER OF LISTING PROPERTY, §§ 2093-2132. 

6. BoarDs OF EQUALIZATION, §§ 2133-2143. 

%. ASSESSMENT OF EXPRESS AND OTHER COMPANIES, §§ 2144-2147. 

8. RaTE OF TAXATION AND LEvy, §§ 2148-2154. 

9. THe CounTy TREASURER AND His Duttgs, §§ 2155-2163. 

10. Tax Par By MIsTAKE, § 2164. 

11. DELINQUENCY, PENALTY AND LIEN OF TaxEs, DIsTRESS AND SALB, 
§§ 2165-2188. 

12. Tax Saxe, §§ 2189-2205. 

13. Tax DEED, §§ 2206-2214. 

14. ABBREVIATIONS IN DESCRIPTIONS AND PROCEEDINGS IN CasE OF FALSE 
Lists aND REeTuRNS, §§ 2215-2224. 

15. ASSESSMENT AND Tax LEvy IN UNORGANIZED CouNTIES, §§ 2225, 
2226. 

16. Taxtna Live Stock oF NONRESIDENT OWNERS, § 2227. 

17. LEGALIZING IRREGULARITIES IN ASSESSMENTS AND LEVIES, §§ 2228- 
2231. 

18. VALIDATING ASSESSMENTS SINCE 1889, §§ 2232-2237. 

19. VALIDATING FUTURE ASSESSMENTS AND Tax LEVIES, §§ 2238-2241. 

20. ASSESSMENT OF RAILROAD PROPERTY, §§ 2242-2246. 

21. ASSESSMENT AND TAXATION OF PuBLIC UTILITIES, §§ 2247-2252. 

22. TAXATION OF BaNKRupPT Stocks, §§ 2253-2255. 

23. TAXATION OF GRAIN, §§ 2256-2259. 

24. County COMMISSIONERS TO LEVY Taxes IN CERTAIN CasEs, § 2260. 

25. GoPHER Tax, §§ 2261, 2262. 

26. TAXATION FOR PROMOTION OF DIVERSIFIED FARMING, §§ 2263-2265. 

27. APPROPRIATIONS BY COUNTIES TO PREVENT SPREAD OF TUBERCULOSIS, 
§§ 2266-2268. 

28. ADJUSTMENT OF DELINQUENT TaxEsS DUE THE STATE FROM COUNTIES, 
§§ 2269-2275. 

29. REFUNDING OF OUTSTANDING BONDED AND OTHER INDEBTEDNESS OF 
THE STATE, §§ 2276-2280. 

30. Tax FoR BonpDED INDEBTEDNESS AND SINKING Funp, §§ 2281-2284. 

31. StaTE REVENUE Bonps, §§ 2285-2290. 

32. PROVIDING FOR ASSESSMENT, LEVY AND COLLECTION oF TaxEsS WHERE 
TAXABLE PROPERTY FOR ANY REASON EscaPED TAXATION FOR THE 
YEAR 1889 aNnD Prior YEARS, §§ 2291-2304. 

83. PROTECTION OF PUBLIO CREDIT, § 2305. 

34. Property SoLp To STATE OR COUNTY FOR TaAXEs, §§ 2306-2346. 


ARTICLE 1.— DEFINITIONS OF TERMS. 


§ 2074. Definitions of terms used. pee terms used in this chapter are 
defined as follows: The word ‘‘ money ’”’ ‘ moneys ’’ means gold and silver 
coin, treasury notes, bank notes, and every Pail which any person owning 
the same or holding i in trust and residing in this state is entitled to withdraw 
as money or on demand; the term ‘‘ credits ’’ means and includes every claim 
and demand for money or other valuable things, and every annuity or sum of 
money receivable at stated periods, due or to become due, and all claims and 
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demands secured by deeds, or mortgages due or to become due; the terms 
‘‘ tract ’’ or ‘‘ lot’’ and ‘‘ piece or parcel of real property,’’ and ‘‘ piece or 
parcel of land,’’ means any contiguous quantity of land in the possession, 
owned by, or recorded as the property of the same claimant, person or com- 
pany; every word importing the singular number only may be extended to 
and embrace the plural number; and every word importing the plural may 
be applied and limited to the singular number; and every word importing the 
masculine gender only may be extended and applied to females as well as 
males; the word ‘‘ oath ’’ means oath or affirmation; and the word ‘‘ swear ’”’ 
means to swear or affirm; the words ‘‘ town ’’ or ‘‘ district ’’ mean township, 
village, city or ward, as the case may be; the term “‘ true and full value ’’ 
means the usual selling price at the place where the property to which the 
term is applied shall be at the time of the assessment, being the price which 
could be obtained therefor at private sale, and not at a forced public auction 
sale. The term ‘‘ person ’’ includes a firm, company or corporation. [R. C. 


1905, § 1480; 1897, ch. 126, § 1; R. C. 1899, § 1176. 
“Contiguous” as used in statute means land which touches on sides. Griffin v. 
Denison Land Co., 18 N. D. 246, 119 N. W. 1041. 
Corporation is liable in action at law for deceit to same extent as is natural person. 
Gunderson v. Havana-Clyde Min. Co., 32 N. D. 329, 133 N. W. 554. 


ARTICLE 2.—TAXABLE PROPERTY. 


§ 2075. Property subject to taxation. All real and personal property in 
this state, and all personal property of persons or of corporations residing or 
doing business therein, and the property of corporations residing or doing 
business therein, and the property of corporations now existing or hereafter 
created, and the property of all banks or banking companies now existing 
or hereafter created, except such as is hereinafter expressly excepted, is 
subject to taxation, and such property, or the value thereof, shall be entered 
in the list of taxable property for that purpose, in the manner prescribed by 


this chapter. [R. C. 1905, § 1481; 1897, ch. 126, § 2; R. C. 1899, § 1177.] 
Purposes for which power of taxation may be exercised. 2 Am. St. Rep. 94; 8 Am. St. 
Rep. 506; 16 Am. St. Rep. 365. 
Giassification of property for the purposes of taxation. 62 Am. St. Rep. 175. 
Is property for which no method of taxation is prescribed subject to taxation under a 
statute declaring that all property not exempt shall be taxed “in the manner provided 
by this act.” 28 L-R.A.(NS.) 251. 


§ 2076. Real property defined. Real property, for the purpose of taxation, 
includes the land itself, whether laid out in town lots or otherwise, and, except 
as otherwise provided, all buildings, structures and improvements (except 
plowing and trees thereon) and all rights and privileges thereto belonging 
or in any wise appertaining, and all mines, minerals, quarries in and under 
the same. [R. C. 1905, § 1452; 1897, ch. 126, § 3; BR. C. 1899, § 1178.] 

What constitutes real estate for purposes of taxation. 15 L.R.A. 297. 
Taxation of property of private water companies. 60 L.R.A. 850. 

§ 2077. Personal property defined. Personal property: includes all goods, 
chattels, moneys, credits and effects wheresoever they may be; all ships, 
boats and vessels, whether at home or abroad, and all capital invested therein; | 
all moneys at interest, whether within or without the state, due the person 
to be taxed, and all other debts due such persons; all public stocks and 
securities; all stock in turnpikes, railroads, canals and other corporations, 
except national banks out of the state, owned by the inhabitants of this 
state ; all personal estate of moneyed corporations, whether the owner thereof 
resides in or out of the state, and the income of any annuity, unless the 
capital of such annuity be taxed within the state; all shares of stock in any 
bank organized, or that may be organized, under any law of the United States 
or of this state; and all improvements made by persons upon lands, held by 
them under the laws of the United States, and all such improvements upon 
land, the title to which is still vested in any railway company, and which 
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is not used exclusively for railroad purposes, and the improvements of any 
other corporation whose property is not subject to the same mode and rule 
ere rer as other property. [R. C. 1905, § 1483; 1897, ch. 126, § 4; R. C. 
117 A 
3 
ersona property issued to Indians who have taken lands allotted to them by United 
States is taxable. United States v. Rickert, 106 Fed. 1. 
Taxation of credits. 74 Am. Dec. 93. 
Option as taxable credit. 10 L.R.A.(N.S.) 1061; 34 L.R.A.(N.S.) 1221. 
eye accounts as “ property” or “ credits” subject to taxation. 29 L.R.A. 
Shares of stock in building and loan association as “ credits” within taxing statute. 
38 L.R.A.(N.S.) 137. 
Amount due under contract for the purchase of land, not evidenced by note or pur- 
chase-money mortgage, as a credit subject to taxation. 17 L.R.A.(N.S.) 1220. 
Taxation of patent rights and patented articles. 37 Am. St. Rep. 747. 
Exemption of copyrights from taxation. 57 L.R.A, 57; 58 L.R.A. 564. 
Trademark as a subject of taxation. 21 L.R.A.(N.S.) 30. 
Exemption of goodwill of business from taxation. 58 L.R.A. 566. 
Exemption of property right in intellectual productions from taxation. 51 L.R.A. 381. 
Assessment and taxation of pew. 22 L.R.A. 215. 
Privilege or license to sell intoxicating liquors as subject of taxation. 37 L.R.A.(NS.) 
455. 
Deposit by insurance company as subject of taxation. 36 L.R.A.(NS.) 226. 
Interest of one other than the owner of the soil in growing trees or timber, or their 
products, as separate subject of taxation. 17 L.R.A.(N.S.) 693. 
Interest of one other than the owner of the soil in mineral im sity as independent 
subject of taxation. 17 L.R.A.(N.S.) 688. 
Implied exemption from taxation of state or municipal bonds. 7 L.R.A.(NS.) 663. 
Taxation of United States bonds as part of capital stock of corporation. 57 L.R.A, 
57; 58 L.R.A. 568. 


ARTICLE 3.— EXEMPTIONS. 


§ 2078. Property exempt from taxation. All property described in this 
section to the extent herein limited shall be exempt from taxation, that is 
to say: 

1. All public school houses, academies, colleges, institutions of learning, with 
the books and furniture therein, and the grounds attached to such buildings 
necessary for their proper occupancy, use and enjoyment, not to exceed forty 
acres in area, and not leased or otherwise used with a view to profits; also 
all houses used exclusively for public worship and the lots and part of lots upon 
which such houses are erected. | 

2. All land used exclusively for burying grounds or cemeteries. 

3. All property, whether real or personal, belonging exclusively to the state 
or to the United States. 

4. All buildings belonging to the counties, used in holding courts, for jails, for 
county offices, with the ground, not exceeding in any county ten acres, on which 
buildings are erected. 

5. All land, houses and other buildings belonging to any county, township 
or town, used exclusively for the accommodation or support of the poor. 

6. All buildings and contents thereof, belonging to institutions of public 
charity, including public hospitals under the control of religious or charitable 
societies, used wholly or in part for public charity, together with the land 
actually occupied by such institution, not leased or otherwise used with 
a view to profit; and all moneys and credit appropriated solely to sustaining 
and belonging exclusively to such institutions; also all dormitories and board- 
ing halls, including the Jand upon which they are situated, owned and man- 
aged by a religious corporation for educational and charitable purposes for 
the use of students in attendance upon the state educational institutions; 
provided, that such dormitories and boarding halls be not managed or used 
for the purpose of making a profit over and above the costs of maintenance and 
operation. 

7. All properties belonging to counties and to municipal corporations that 


are used for public purposes. 
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8, Personal property of each individual subject to taxation to the amount of 
fifty dollars. 

9. The personal and real property owned by charitable associations known 

as posts, lodges, chapters, councils, commanderies, consistories, and like organ- 
izations and associations not organized for profit, grand or subordinate, and 
used by them for places of meeting, and to conduct their business and cere- 
monies; provided, however, that such property is used exclusively for such 
charitable purposes, provided, further, all personal and real property owned 
by any fraternity, sorority or organization of college students. 
_ 10. The real and personal property of any agricultural fair association, duly 
incorporated for the exclusive purpose of holding agricultural fairs, and is 
not conducted for profit to any of its members. [1913, ch. 280; 1911, ch. 290; 
RB. C. 1905, § 1484; 1897, ch. 126, § 5; R. C. 1899, § 1180; 1901, ch. 152.] 

Tax levied upon exempt property is void. McHenry v. Britt, 9 N. D. 68, 81 N. W. 65. 

Question as to exemption from tion as Federal question. 62 L.R.A. 537. 

Liability to local assessmente for benefits, of property exempt from general taxation. 
18 L.R.A.(NS.) 451; 32 L.R.A.(NS.) 303. 

Power of state legislature to exempt from taxation. 19 L.R.A. 77. 

Municipal power to exempt from taxation. 15 L.R.A. 860; 29 L.R.A.(N.S.) 183. 
Co. of municipality to exempt rural lands within corporate limits from taxation. 

~R.A. 200. 
; Exemption of patent rights frofo taxation. 29 L’/R.A. 792; 57 L.R.A. 57; 58 L.R.A. 
64, 

1. Exemption of library from taxation when not expressly included in the exemption 
statute. 24 L.R.A.(N.S.) 1205. 

Exemption of property used for pee school from taxation. 21 L.R.A.(N.S.) 164. 

3-5. Lands granted to the N. P. R. Co. not subiect to local taxation while United States 
holds legal title as security for payment of cost of survey. Northern Pac. R. Co. v. 
Rockne, 115 U. S. 600, 29 L.ed. 477, 6 St. R. 201. 

Exemption from taxation of lands owned by governmental bodies or in which they have 
an interest. 132 Am. St. Rep. 291. 

Taxation of public property, when not subject to. 33 Am. St. Rep. 406. 

Property leased by public as subject of taxation. 85 L.R.A.(NS.) 167. 

Property granted or sold with reservation of title or lien in favor of public, as subject 
of taxation. 35 L.R.A(NS.) 669. 
inetd. held by municipal corporation in trust as subject of taxation. 34 L.R.A. 

8.) 143. 

Property leased by municipality as subject of taxation. 35 L.R.A.(N.8.) 167. 

Exemption of municipal light plant from taxation. 16 L.R.A.(N.S.) 867. 

Taxation of waterworks owned by municipality. 60 L.R.A. 851. 

Taxation of water company belonging to municipality. 1 L.R.A.(N.S.) 766. 

Exemption from state taxation of paper given for interest on obligations of Federal 
government. 5 L.R.A.(N.S.) 608. 

6. Real estate used for public charity, but not owned an “institution,” not exempt. 
Engstad v. Grand Forks County, 10 N. D. 54, 84 N. W. 577. 

Building owned by charitable institution and rented in part for store is not exempt 
from taxation, although the rent is used for charitable purposes. State ex rel. Hayes v. 
Board of Equalization, 16 S. D. 219, 92 N. W. 16. 

What exempt from taxation as charitable institutions. 38 Am. Rep. 300. 

Right of charitable, educational, or religious institution to exemption from taxation as 
affected by the geographical field of operation. 17 L.R.A.(N.S.) 733. 

9. Exemption of property of patriotic societies from taxation. 26 L.R.A.(NS.) 707. 

Fraternal benefit society as a benevolent or charitable association within exemption 
statutes. 7 L.R.A.(N.S.) 380. 

Effect of fact that property otherwise exempt from taxation is devoted to purposes of 
a particular society. 16 L.R.A.(N.S.) 829; 26 L.R.A.(NS.) 696. 


§ 2079. Religious property exempt from taxation. Former taxes void. 
Property used exclusively for religious purposes is exempt from taxation as 
hereinafter provided. All real property, not exceeding one acre in extent, 
owned by any religious corporation or organization, upon which there is a 
building used for the religious services of such organization, or upon which 
there is a dwelling and usual outbuildings, intended and ordinarily used for 
the residence of the bishop, priest, rector or other minister in charge of such 
services, shall be deemed to be property used exclusively for religious services, 
and exempt from taxation, whether such real property consist of one tract 
or more. All taxes heretofore assessed or levied on any such real property, 
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while the same was so used for religious purposes, are void and of no effect, 
and must be cancelled. All personal property of any religious corporation 
or organization used for religious purposes is exempt from taxation. [R. C. 
1905, § 1485; 1901, ch. 160.] 
Effect of using property of a religious, charitable, or educational institution in secular 
business or for revenue, upon its right to exemption from taxation. 19 L.R.A. 289. 
Liability of property of religious society to local assessment. 35 L.R.A. 36, 
Exemption of parish house from taxation. 27 L.R.A.(N.S.) 910. 
Exemption of parsonage from taxation. 39 L.R.A.(N.S.) 437. 


ARTICLE 4.— Non-Partisan Tax CoMMISSION. 


§ 2080. Tax commission. Creation of. There is hereby created a state 
board to be designated and known as the tax commission. [1911, ch. 303, § 1.] 

§ 2081. Appointment of. Term of office defined. Said tax commission 
shall be composed of three commissioners, who shall be appointed by the 
governor by and with the advice and consent of the senate. Of such three 
persons, one shall be appointed and designated to serve for a term ending on 
the first Monday in May, 1915, one for a term ending on the first Monday 
in May, 1917, and one for’a term ending on the first Monday in May, 1919, 
each of said terms to begin upon the qualification of the person appointed 
therefor. Upon the expiration of the terms of the three commissioners first 
to be appointed as aforesaid, each successive commissioner shall be appointed 
and hold his office for the term of six years, except in case of a vacancy as 
hereinafter provided, and such commissioner shall hold his office until his 
successor shall have been appointed and qualified. [1911, ch. 303, § 2.] 

§ 2082. Vacancies. How filled. After the appointment of said first three 
commissioners, and except when appointed to fill a vacancy, each commis- 
sioner shall be appointed on or before the last Monday in January, during 
the biennial session of the legislature, next preceding the commencement 
of the term for which he shall be appointed. In case of vacancy, it shall be 
filed by appointment by the governor for the unexpired portion of the term 
in which such vacancy shall occur, subject to confirmation by the senate. If 
such appointment be made when the legislature is not in regular session, the 
appointee shall hold his office until the third Monday in January in the next 
biennial session of the legislature, when if such appointment is not confirmed 
by the senate, the office shall become vacant, and, on or before the last Mon- 
day in February, the governor, by and with the advice and consent of the 
senate, shall appoint a suitable person to fill such vacancy for the remainder 
of such term. (1911, ch. 303, § 3.] 

§ 2083. Qualification of. The persons to be appointed as members of such 
commission shall be such as are known to possess knowledge of the subject of 
taxation and skill in matters pertaining thereto. So far as practicable, they 
shall be so selected that the board will not be composed wholly of persons 
who are members of, or affiliated with, the same political party, or organiza- 
tion. No person appointed as such commissioner shall hold any other office 
under the laws of this state, or any office under the government of the United 
States, or of any other state. Each such commissioner shall devote his entire 
time to the duties of the office, and shall not hold any position of trust or 
profit, engage in any occupation, or business interfering with or inconsistent 
with his duties, or serve on, or under, any committee of any political party. 
(1911, ch. 303, § 4.] 

§ 2084. Oath. Salary. Each commissioner, within thirty days after notice 
of his appointment, and before entering upon the discharge of the duties of 
his office, shall take, subscribe, and file with the secretary of state, the oath 
of office prescribed by law. Each of said commissioners shall receive an 
annual salary of three thousand dollars, payable in the same manner that 
salaries of other state officers are paid. [1911, ch. 303, § 5.] 
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§ 2085. Organization. Salary of secretary. Quorum. Place of meeting. 
The commissioners first appointed under this article, after having duly quali- 
fied, shall without delay meet at the capitol at Bismarck and shall thereupon 
organize by electing a secretary, who shall receive a salary of not more than 
two thousand four hundred dollars per annum. The member having the 
shortest term to serve, except when serving without the approval of the 
senate, shall be the chairman of the commission. A majority of said com- 
mission shall constitute a quorum for the transaction of business and the 
performance of the duties of the commission. The said commission shall be 
in continuous session, and open for the transaction of business every day, 
except Sundays, and legal holidays; and the sessions of such commission shall 
stand, and be deemed to be adjourned from day to day, without formal 
entry thereof upon its records. The commission may hold sessions, or con- 
duct investigations at any place other than the capitol when deemed necessary 
to facilitate the performance of its duties. Individual members of the com- 
mission may, upon direction of said commission, likewise, conduct hearings 
and investigate at any other place than the capitol. (1911, ch. 303, § 6.] 

§ 2086. Assistants. Appointment and salary. Rules. The commission may, 
in addition to secretary provided for in section 2085, also employ such other 
persons as clerks, stenographers and experts as may be necessary for the 
performance of the duties required of the commission. The commission shall 
fix the compensation of such secretary, clerks, stenographers and experts 
employed by them, but the total amount expended for that purpose shall not 
exceed six thousand dollars per annum. The secretary shall keep full and 
correct minutes of all hearings, transactions, and proceedings of said com- 
mission, and shall perform such duties as may be required by the commission. 
The commission shall have the power to make all needful rules, not incon- 
sistent with law, for the orderly and methodical performance of its duties 
as a board of assessment or otherwise, and for conducting hearings and other 
proceedings before it. (1911, ch. 303, § 7.] 

§ 2087. Expenses of. Supplies and travel. The commission shall keep its 
office at the capitol, and shall be provided with suitable rooms, necessary 
office furniture, supplies, stationery, books, periodicals and maps; and all 
necessary expenses shall be audited and paid as other state expenses are 
audited and paid. The commissioners, secretary and clerks and such experts 
and assistants as may be employed by the commission shall be entitled to 
receive from the state their actual necessary expenses while traveling on 
business of the commission; such expenditure to be sworn to by the party 
who incurred the expense, and approved by the chairman of the commission, 
or & majority of the members of such commission, but the total amount to be 
expended for such office supplies and traveling expenses shall not exceed the 
sum of $4500. [1911], ch. 303, § 8.] | 

§ 2088. Powers and duties of. It shall be the duty of the commission, and 
it shall have power and authority: 

1. To have and exercise general supervision over the administration of the 
assessment, and tax laws of the state, over assessors, board of review and 
boards of equalization, to the end that all assessments of property be made 
relatively just and equal at true value in substantial compliance with law. 

2. To confer with, advise, and direct assessors, and boards of review, 
and boards of equalization as to their duties under the statutes of the state. 

3. To direct proceedings, actions, and prosecutions to be instituted to 
enforce the laws relating to the penalties, liabilities, and punishment of 
public officers, persons, and officers or agents of corporations for failure or 
neglect to comply with the provisions of the statutes governing the return, 
assessment and taxation of property, and to cause complaints to be made 
against assessors, members of boards of review, members of county boards 
of equalization, or other assessing or taxing officers, in the proper district 
court, or their removal from office for official misconduct, or neglect of duty. 
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_4. To require states attorneys to assist in the commencement and prosecu- 
tion of actions and proceedings, or penalties, forfeitures, removals, and 
punishment for violation of the laws of the state in respect to the assessment 
and taxation of property, in their respective counties. 

do. To require township, village, city, county and other public officers to 
report information as to the assessments of property, collection of taxes, 
receipts from licenses and other sources, the expenditure of public funds for all 
purposes, and such other information as may be needful in the work of the 
commission, in such form and upon such blanks as the commission may 
prescribe. 

6. To inquire into the system of accounting of public funds in use in town- 
ships, cities, villages and counties, and to make needed recommendation for 
a uniform system of account of the receipts and disbursements of public 
funds in the municipalities of the state. 

7. To require individuals, partnerships, companies, associations, and cor- 
porations to furnish information concerning their capital funds or other 
debt, current assets and liabilities, value of property, earnings, operating and 
other expenses, taxes, and all other facts which may be needful to enable 
the commission to ascertain the value and relative burdens borne by all 
kinds of property im the state. 

8. To summon witnesses to appear and give testimony, and to produce 
records, books, papers and documents relating to any matter which the com- 
mission shall have authority to investigate or determine; to cause the deposi- 
tion of witnesses residing within or without the state, or absent therefrom, 
to be taken, upon notice to the interested party, if any, in like manner that 
depositions of witnesses are taken in civil actions pending in the district 
court in any matter which the commission shall have authority to investigate 
or determine. 

9. To visit the counties in the state, unless prevented by other necessary 
official duties, for the investigation of the work and methods adopted by local 
assessors, boards of review, and county boards of equalization, in the assess- 
ment, equalization, and taxation of real and personal property. 

10. To carefully examine into all cases where evasion or violation of the 
laws for assessment and taxation of property is alleged, complained of, or 
discovered, and to ascertain wherein existing laws are defective, or are im- 
properly or negligently administered. 

11. To investigate the tax system of other states and countries, and to 
formulate and recommend such legislation as may be deemed expedient to 
prevent evasion of assessment and tax laws, and to secure just and equal 
taxation and improvement in the system of taxation in the state. 

12. To consult and confer with the governor of the state upon the subject of 
taxation, the administration of the laws in relation thereto, and the progress of 
the work of the commission, and to furnish the governor from time to time such 
assistance and information as he may require. 

13. To transmit to the governor and to each member of the legislature, 
thirty days before the meeting of the legislature, the report of the commission, 
showing all the taxable property in the state, and the value of the same in 
tabulated form with recommendations for improvement in the system of 
taxation in the state, together with such measures as may be formulated for 
the consideration of the legislature. 

14. To assess at their actual value all light, heat, and power companies 
doing business in the state. : 

15. To consult and confer with the state board of equalization and to aid 
them in the discharge of their duties. 

16. To exercise and perform such further powers and duties as may be 
granted to or imposed upon the commission by law. 
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17. One or more members of the commission shall visit officially at least 
one-half of the counties of the state and some county in each judicial district, 
annually, and every county biennially, for the investigation of the work and 
methods adopted by the local assessors, county boards of equalization and 
other tax officials, in the assessment, equalization and taxation of real and 
personal property. 

18. To review the assessments made by the different assessors and as 
equalized by the county boards of equalization, and to order a reassessment 
of property, where the assessment made seems grossly unjust. 

19. To require local assessors to place upon the assessment rolls property 
which may have escaped taxation during the previous six years, and are 
available and remaining within the taxing jurisdiction. [1911, ch. 308, § 9.] 
_ § 2089. Legal procedure. Oaths to witnesses in any matter under the 
investigation or consideration of the commission may be administered by 
the secretary of the commission, or by any member thereof. In case any 
witness shall fail to obey any summons to appear before said commission, or 
shall refuse to testify or answer any material question, or to produce records, 
books, papers, or documents when required to do so, such failure or refusal 
shall be reported to the attorney-general, who shall thereupon institute pro- 
ceedings in the proper district court to compel obedience to any summons 
or order of the commission, or to punish witnesses for any such neglect or 
refusal. Any person who shall testify falsely in any material matter under 
the consideration of the commission shall be guilty of, and punished for 
perjury. In the discretion of the commission, officers who serve summons or 
subpoenas, and witnesses attending, shall receive like compensation as officer 
and witness in the district court. [1911, ch. 303, § 10.] 

§ 2090. Method of reassessment. Payment of assessor. For the purpose 
of making a reassessment of property as provided in subsection 18 of section 
2088, the tax commission is hereby authorized to appoint such assessor or 
assessors as may be needed, who shall make a reassessment of the property, 
or of the assessment district or districts specified by the commission, in accord- 
ance with the provisions of law now governing local assessors, and such 
assessor shall be allowed for his services the sum of five dollars ($5.00) per 
day and his necessary expenses to be itemized and sworn to by the party 
incurring the expenses and approved by the commission, and the tax com- 
mission is hereby authorized and empowered to certify the expenses of such 
reassessment to the auditor of the county in which such reassessment has 
been made, who shall promptly issue his warrant on the county treasurer 
payable out of the general fund of the county, said fund to be reimbursed 
out of the moneys due the taxing district in which the reassessment was made 
at the next settlement of collection of taxes. (1911, ch. 303, § 11.] 

§ 2091. Constitutionality. Im case any of the provisions of this article 
should be declared unconstitutional that shall not affect the validity of any 
of the other provisions of this article. (1911, ch. 303, § 13.] 

§ 2092. Appropriation. There is hereby annually appropriated out of any 
moneys in the state treasury, not otherwise appropriated the sum of three 
thousand dollars, or as much thereof as may be needed for the purpose of 
carrying out the provisions of this article. [1911, ch. 303, § 14.] 


ARTICLE 5.— MANNER OF LISTING PROPERTY. 


§ 2093. Listing of property. All property subject to taxation shall be 
listed and assessed every year, at its value, on the first day of April preceding 
the assessment. [R. C. 1905, § 1486; 1897, ch. 126, § 6; R. C. 1899, § 1181.] 

Assessment not void because assessed at less than actual value by assessor. Shattuck 
v. Smith, 6 N. D. 56, 69 N. W. 5. 
Personal property not in existence April first not taxable, nor when brought into state 
subsequent to April first. Gaar, Scott & Co. v. Soruin, 11 N. D. 164, 97 N. W. 99. 
Assessability of property brought into tax district after tax day. 38 L.R.A.(N-S.) 856. 
Personal property acquiring a taxable nature after tax day. 33 L.R.A.(N.S.) 1157. 
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_§ 2094. Manner of listing personal property. Personal property shall be 
listed in the manner following: 

1. Every person of full age and sound mind, being a resident of this state, 
shall list all his moneys, credits, bonds or stock shares, or stock of joint or 
other companies (when the property of such company is not assessed in this 
state), moneys loaned or invested, annuities, franchises, royalties and other 
personal property. 

2. He shall also list separately and in the name of his principal all moneys 
and other personal property invested, loaned or otherwise controlled by him 
as the agent or attorney, or on account of any other persons, company or 
corporation whatsoever; and all money deposited subject to his order, draft 
or check, and credits due from or owing to any person or persons, body 
corporate or politic. . 

3. The property of a minor child shall be listed by his guardian or by the 
person having such property in charge. 

4. The property of an idiot or lunatic, by the person having charge of such 
property. 

5. The property of a person for whose benefit it is held in trust, by the 
trustee; of the estate of a deceased person, by the executor or administrator. 

6. The property of persons or corporations whose assets are in the hands of 
receivers, by such receivers. 

7. The property of a body politic or corporate, by the president, agent or 
officer thereof. 

8. The property of a firm or company, by a partner or agent thereof. 

9. The property of manufacturers and others in the care of an agent, 
by such agent in the name of his principal, as merchandise. 

10. Personal property shall be listed and assessed annually with refer- 
ence to its value on the first day of April. [R. C. 1905, § 1487; 1897, ch. 126, 
§ 7; R. C. 1899, § 1182.] 

April first is date for determining taxability, ownership, and value of real and personal 
property for taxation. Gaar, S. & Co. v. Soruin, 11 N. D. 164, 90 N. W. 799. 

§ 2095. Place of listing personal property. Except as otherwise provided 
in this chapter, personal property shall be listed and assessed in the county, 
town or district where the owner or agent resides; the capital stock and 
franchises of corporations and persons shall be listed in the county, town 
or district where the principal office or place of business of such corporation 
or person is located in this state; and if there be no principal office or place 
of business in this state where any such corporation or persons transact busi- 
ness then personal property pertaining to the business of a merchant or manu- 
facturer or corporation shall be listed in the town or district where his busi- 
ness is carried on. [R. C. 1905, § 1488; 1897, ch. 126, § 8; R. C. 1899, § 1183.] 

Cattle ranging in several counties to be listed where the owner resides when he has 
corrals and headquarters for the herders there. Holcomb v. Keliher, 5 S. D. 438, 59 N. 


W. 227, 
Persona] property must be listed and assessed in county where owner or agent resides. 


Knapp v. Charles Mix County, 7 S. D. 399, 64 N. W. 187. 
Each separate “ ranch” for live stock was situs for taxation of stock thereon, though 


owner resided in another county. Morse v. Stanley County, 26 S. D. 313, 128 N. W. 153. 
Situs of personal property for the purposes of taxation. 56 Am. Dec. 522, 62 Am. St. 


Rep. 448. 
Situs, for taxation, of tangible personal property of domestic corporation. 69 L R.A. 
31 


Taxation of capital stock of corporation, whose property is out of state bounds. 58 
L.R.A. 529. 

Taxation of shares of stock owned by nonresidents. 58 L.R.A. 580. 

Personal property pave a situs for taxation elsewhere, as subject of taxation in the 
state of the owner’s domicil. 36 L.R.A.(N.S.) 295. 

Bank wrk to credit of nonresident of the state as subject of local property taxation. 


26 L.R.A.(N.S.) 1120. 
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When transit commencing in another state deemed terminated or definitely interrupted 
so as to render goods liable to local taxation. 2 L.R.A.(N.S.) 662. 


ores s be logs intended for exportation pass beyond state’s power of taxation. 13 L.R.A. 


Situs for taxation of debts, evidenced by notes and mortgages. 16 L.R.A. 729. 
Place of taxation of trust property. 20 L.R.A. 151. 


Pa of water credit for tax purposes. 69 L.R.A. 447; 87 L.R.A. 518; 29 L.R.A.(NS.) 


What is home port of vessel for purpose of taxation. 2 L.R.A.(N.S.) 197, 1196. 

§ 2006. Property of stage companies, etc., where to be listed. The per- 
sonal property of stage companies shall be listed and assessed in the county, 
town or district where the same is usually kept. All persons, companies 
and corporations in this state owning steamboats, sailing vessels, wharve 
boats, barges and other water crafts shall be required to list the same for 
assessment and taxation in the county, town or district in which the same 
may belong, or be enrolled, registered or licensed, or kept not enrolled, 
registered or licensed. [R. C. 1905, §. 1489; 1897, ch. 126, § 9; R. C. 1899, 
§ 1184; 1901, ch. 26.] 

§ 2097. Gas and water, telegraph and telephone companies, where listed. 
The personal property of gas and water companies shall be listed and assessed 
in the town where the works are located; gas and water mains and pipes laid 
in roads, streets or alleys shall be held to be personal property. All personal 
property of telegraph and telephone companies, including poles, wires, in- 
struments, office fixtures and all other apparatus used in conducting their 
business, shall be listed and assessed by the state board of equalization as 
provided in sections 2144 to 2147, inclusive. [R. C. 1905, § 1490; 1897, ch. 
126, § 10; R. C. 1899, § 1185; 1901, ch. 26, §§ 1-4.] 

Taxation of water power on interstate stream. 18 L.R.A. 755. 
Location of street franchise for purposes of taxation. 5 L.R.A.(N.S.) 174. 

§ 2098. Street railway companies, where listed. The personal property 
of street railroad, plank road, gravel road, turnpike or bridge companies 
shall be listed and assessed in the county, town or district where the property 
is located ; and the track, road or bridge shall be held to be personal property. 
[R. C. 1905, § 1491; 1897, ch. 126, § 11; R. C. 1899, § 1186.] 

§ 2099. Nonresident’s farm property, where listed. Where the owner of 
live stock or other personal property connected with a farm does not reside 
thereon, all such live stock and other personal property shall be listed and 
assessed in the town or district where the farm is situated, whenever the 
live stock or personal property assessed is in the same county as the owner 
thereof; otherwise such livestock or other personal property shall be assessed 
wherever found. [R. C. 1905, § 1492; 1897, ch. 126, § 12; R. C. 1899, § 1187.] 

§ 2100. Personal property moved between April first and June first, where 
listed. The owner of personal property moving into this state or from one 
county, town or district to another, between the first day of April and the 
first day of June, shall list his property for assessment whenever called upon 
by the assessor of the county, town or district in which he resides; provided, 
if such person has been assessed and can make it appear to the assessor that 
he has paid or is held for tax of the current year on the property in another 
territory or state, county, town or district, he shall not be again assessed for 
such year, and the assessor shall make a record of all the facts in every such 
case and report them to the county auditor. [R. C. 1905, § 1493; 1897, ch. 126, 
§ 13; R. C. 1899, § 1188.] 

§ 2101. Place of listing, how decided in case of doubt. All personal prop- 
erty wherever and whenever found between the first day of April and the 
first day of June shall be listed by the assessor, and in all questions that 
may arise under this chapter as to the proper place to list personal property, 
or where the same cannot be listed as stated in this chapter, if between 
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several places in the same county, the place for listing and assessing shall be 
determined and fixed by the county board; and when between different 
counties, or places in different counties, by the auditor of the state; and 
when so fixed a es pe a ane be as binding as if listed by the 
assessor as require this chapter. . 1905, § 1494; 1897, ch. 12 . 
R. C. 1899, § 1189.] ace " an 6 914; 

April first is date for determining taxability, ownership and value of real and personal 

property for taxation. Gaar, S. & Co. v. Soruin, 11 N. D. 164, 90 N. W. 799. 

§ 2102. List of personal property to be made under oath. Every person 
required by this chapter to list property shall, when called upon by the 
assessor, make out and deliver to the assessor a statement verified by oath, 
of all the personal property in his possession or under his control, and which 
by the provisions of this chapter he is required to list for taxation, either as 
an owner or holder thereof, or as guardian, parent, husband, trustee, executor, 
administrator, receiver, accounting officer, partner, agent or factor; but no 
person shall be required to include in his statement any share or portion of 
the capital stock or property of any company or corporation which such 
company or corporation is required to list or return as its capital or property 
for taxation in this state. [R. C. 1905, § 1495; 1897, ch. 126, § 15; R. C. 
1899, § 1190.] 

§ 2108. Value to be fixed by assessor. Items of list. It shall be the duty of 
the assessor to determine and fix the true and full value of all items of personal 
property included in such statement, and enter the same opposite such items 
coeeeeue st so that, when completed, such statement shall truly and distinctly 
set forth: 

1. The number of horses one year old, two years old, three years old and 
over, and separately the number of stallions kept for service, with the value 
thereof, in the separate classes. 

2. The number of cattle one year old, two years old; the number of cows 
three years old and over; the number of work oxen, and the number of all 
oe cattle three years old and over, and the value thereof, in the separate 
classes. 

3. The number of mules and asses one year old, two years old, three years 
old and over, and the value thereof, in the separate classes. 

4. The number of sheep and the value thereof. 

5. The number of hogs and the value thereof. 

6. The number of sleighs, sleds, wagons, carriages and all wheeled vehicles 
of whatsoever kind, including bicycles and the value thereof. 

7. The number of melodeons and organs and the value thereof. 

8. The number of pianofortes and the value thereof. 

9. The value of household furniture. 

10. The value of agricultural tools, implements and machinery. 

11. All threshing machines, engines and boilers, and the value thereof. 

12. The value of gold and silver plate and plated ware. 

13. The value of diamonds and jewelry. 

14. The value and description of every franchise, annuity, royalty and 
patent right. 

15. The value of every steamboat, sailing vessel, wharve boat, barge or 
other water craft. 

16. The value of goods and merchandise which such person is required to 
list as a merchant. 

17. The value of materials and manufactured articles which such person 
is required to list as a manufacturer. 

18. The value of manufacturer’s tools and implements and machinery, 
including engines and boilers. 

19. The amount of moneys other than of banks, bankers, brokers or 
stock jobbers. 
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20. The amount of credits other than of banks, bankers, brokers and stock 
jobbers. 

21. The amount and value of bonds and stocks, other than bank stock. 

22. The number of shares of bank stock and the value thereof. 

23. The amount and value of shares of capital stock of companies and 
associations not incorporated by the laws of the state. 

24. The value of stock and furniture of sample rooms and eating houses, 
including billiard tables or other similar tables. 

25. The value of all other articles of personal property, not included in 
the preceding twenty-four items. 

26. The value of all elevators, warehouses and granaries and of all grain 
contained in either thereof, wheresoever the same may be situated. 

27. The value of all improvements, except plowing on lands held under 
the law of the United States, to which final certificates of entry have not 
issued, and on lands the title to which is vested in any railroad company. 
[R. C. 1905, § 1496; 1897, ch. 126, § 16; R. C. 1899, § 1191.]} 

An act authorizing changes in the schedule of items was vetoed in Laws 1913, ch. 314. 

County of owner’s residence proper county for listing personal property, though kept 
temporarily in another county. Knapp v. Charles Mix Co., 7 8. D. 399, 64 N. W. 187. 

As to necessity of city assessor’s affidavit to assessment roll. Douglas v. Fargo, 13 N. 
D. 469, 101 N. W. 919. 

Classification of personal property provided for as well as how value of each class shall 
be fixed. Advance Thresher Co. v. Beck, 21 N. D. 60, 128 N. W. 315, Ann. Cas. 1913B, 
517. 

§ 2104. Range stock, where listed. The owner of range stock, including 
eattle, horses or sheep, or his agent, foreman or superintendent, shall list 
the same for purposes of assessment and taxation in the assessor’s district in 
which he claims his home ranch for rounding and branding purposes, and 
where his herdsmen or employes are boarded and subsisted, regardless of 
where the cattle may range. If such owner of range stock, including horses, 
cattle or sheep, has at the time the assessment is made, no such home ranch, 
then such range stock shall be listed and assessed in the assessor’s district 
in which the home ranch was situated at the last round-up and branding; 
provided, that any such stock, owned outside of this state, and ranging within 
this state, shall be assessed wherever and whenever found ranging within this 
state. When the home ranch of any owner of range stock is situated in an 
unorganized county of this state, such range stock shall be subject to taxation 
and assessed as provided in section 2225. [R. C. 1905, § 1497; 1897, ch. 126, 
§§ 17, 18, 19; R. C. 1899, § 1192.] 


Listed in name of owner if known, if not to “ unknown owner.” Sweigle v. Gates, 9 N. 
D. 538, 84 N. W. 481. 

Home ranch proper location for assessment of all cattle ranging from same in organ- 
ized county. Halcom v. Keliher, 5 S. D. 438, 59 N. W. 227. 

Houses not assessed, even though assessable in certain county, may be assessed in an- 
other county, if found ranging there. Morse v. Stanley County, 26 S. D. 313, 128 N. W. 
153. 


§ 2105. Combination for undervaluation. Penalty. If any assessor or 
county commissioner shall enter into any contract, agreement or understand- 
ing with the owner of any range stock whereby and pursuant to which such , 
stock are to be assessed at less than their cash value, in consideration that 
the owner of such range stock shall remove his home ranch into the county 
of such assessor or commissioner, the owner of such range stock and all per- 
sons aiding or abetting such corrupt transaction and agreement shall be 
deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not less than five hundred dollars nor more than one 
thousand dollars and by imprisonment in the county jail for not less than 
three months nor more than six months. [R. C. 1905, § 1498; 1897, ch. 126, 
§ 20: R. C. 1899, § 1193.] 

§ 2106. Duty of assessor when personal property liable to be removed from 
state or county. If at the time of making the assessment upon any personal 
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property, or at any time thereafter, before taxes upon personal property 
become due, the assessor believes that there is danger of such personal prop- 
erty being removed from the state or from the county in which the same is 
situated at the date of assessment, before the taxes to be levied upon such 
assessment shall be paid, such assessor may immediately demand of the owner, 
agent or person having such property in charge, an undertaking to be made 
in favor of the treasurer of said county, signed by two resident freeholders 
of such county, conditioned that all the taxes to be levied upon such property 
shall be paid when due, which undertaking shall be approved as to its suffi- 
ciency by the clerk of the district court of said county, and until such under- 
taking be given such assessor may seize and hold a sufficient quantity of such 
personal property or any part thereof as in the judgment of such assessor shall 
secure the payment of all such taxes and the costs of such seizure and the 
holding of such property. But when such assessor seizes any such personal 
property before the tax upon such assessment thereof shall be levied, he shall 
seize and hold only so much of said property as shall amount to, in his best 
judgment, ten per cent upon its assessed value, which shall be deemed to 
cover the amount of said taxes and costs aforesaid. As soon as said taxes 
become due, the county treasurer of such county shall proceed to collect said 
taxes by levy upon and sale of said property so seized and held in the manner 
provided by law for the collection of taxes by the sale of personal property, or 
such treasurer shall bring an action upon and recover the amount of such 
taxes from such undertaking when the same shall have been given. Any 
sum of money, the proceeds of the sale of such property or any part of such 
property remaining in the hands of such treasurer after the payment of said 
taxes and costs, shall be returned to the proper party upon his order in 
writing to such treasurer. At the time the treasurer shall levy upon such 
personal property in the hands of the assessor, the assessor shall give notice 
to such treasurer, in writing, of the amount of costs for the seizure and hold- 
re oi ‘ite property. [R. C. 1905, § 1499; 1897, ch. 126, § 21; R. C. 1899, 

1194. 

§ 2107. Examination under oath by assessor. Refusal to answer. When- 
ever the assessor shall be of the opinion that the person listing property for 
himself or for another person, company or corporation, has not made a full, 
fair and complete list of such property, he may examine such person under 
oath in regard to the amount of property he is required to list; and if such 
person shall refuse to answer under oath and a full discovery make, the 
assessor may list the property of such person or his principal, according to his 
best judgment and information, and shall also make a minute of the name 
of the person refusing to swear to such list or refusing to testify in relation 
to the property, and report the same, with all the facts relating thereto, to 
the county auditor at the time he makes his returns. [R. C. 1905, § 1500; 
1897, ch. 126, § 22; R. C. 1899, § 1195.] 

§ 2108. Who are deemed to be merchants. Property consigned. Whoever 
owns or has in his possession or subject to his control, any goods, merchandise, 
grain or produce of any kind or other personal property, within this state. 
with authority to sell the same, which has been purchased either in or out of 
the state with a view of being sold at an advanced price or profit, or which has 
been consigned to him out of this state, for the purpose of being sold at any 
place within this state, shall be held to be a merchant, and when he is by this 
article required to make out and deliver to the assessor a statement of his 
personal property, he shall state the value of such property pertaining to 
his business as a merchant. [R. C. 1905, § 1501; 1897, ch. 126, § 28; R. C. 
1899, § 1196.] 

§ 2108. Who are deemed to be manufacturers. What to be listed. Every 
person who purchases, receives or holds personal property of any description, 
for the purpose of adding to the value thereof by any process of manufac- 
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turing, refining, rectifying or by the combination of different materials, with a 
view of making gain or profit by so doing, shall be held to be a manufacturer ; 
and he shall, when required to make and deliver to the assessor a statement 
of the amount of his other personal property subject to taxation, also include 
in his statement the value of all articles purchased, received or otherwise 
held for the purpose of being used, in whole or in part, in any process or 
operation of manufacturing, combining, rectifying or refining. Every person 
owning a manufacturing establishment of any kind, and every manufacturer 
shall list as a part of his manufacturer’s stock the value of all his engines and 
machinery of every description, used or designed to be used in any process 
of refining or manufacturing including all tools and implements of every 
kind used or designed to be used for the aforesaid purpose. [R. C. 1905, 
§ 1502; 1897, ch. 126, § 24; R. C. 1899, § 1197.] 

§ 2110. Property of companies or associations, how and by whom listed. 
The president, secretary or principal accounting officer of any company or 
association, whether incorporated or unincorporated, except banking cor- 
porations whose taxation is especially provided for in this article, shall make 
out and deliver to the assessor a sworn statement of the amount of its capital 
stock, setting forth particularly: 

1. The name and location of the company and association. 

2. The amount of capital stock authorized and the number of shares into 
which said capital stock is divided. 

3. The amount of capital stock paid up. 

4. The market value, or if they have no market value, then the actual value 
of the shares of the stock. 

5. The total amount of all indebtedness except the indebtedness of current 
expenses, excluding from such expenses the amount paid for purchase or 
improvement of property. 

6. The value of all real property, if any. 

7. The value of its personal property. 

The aggregate amount of the fifth, sixth and seventh items shall be deducted 
from the total amount of the fourth, and the remainder, if any, shall be listed 
as ‘‘ bonds or stocks,’’ under subdivision 23 of section 2103. The real and 
personal property of each company or association shall be listed and assessed 
the same as other real and personal property. In all cases of failure or refusal 
of any person, officer, company or association to make such return or state- 
ment, it shall be the duty of the assessor to make such return or statement 
from the best information he can obtain. [R. C. 1905, § 1503; 1897, ch. 126, 
§ 25; R. C. 1899, § 1198.] 


An amendment to this section was vetoed in Laws 1913, ch. 293. 


Practice and procedure of assessors in taxing capital stock of corporation. 58 L.R.A. 
612. 


Different methods of assessment and procedure in taxation of corporations. 60 L.R.A. 
372. 


Power to compel production of corporate books to aid in assessing holder of stock or 
his estate. 8 L.R.A.(N.S.) 788. 

§ 2111. Assessment of grain in warehouses. Statement of ownership. All 
grain in any elevator, warehouse or grainhouse in this state on the first day 
of April in each year shall be assessed and taxed in the name of the person, 
firm, company or corporation owning or operating such elevator, warehouse 
or grainhouse on said date. All agents or other persons in charge of any 
such elevator, warehouse or grainhouse shall furnish the assessor under oath 
a statement of all grain in any such elevator, warehouse or grainhouse on the 
first day of April in each year, such statement to include the number of 
bushels of each and all kinds of grain on said date in any elevator, warehouse 
or grainhouse of which he is agent or has under his care or control, and shall 
further show in said statement the owner, or owners, of such elevator, ware- 
house or grainhouse, or if said elevator, warehouse or grainhouse is vot 
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operated by the owner then the person, firm, company or corporation oper- 
ating the same. [R. C. 1995, § 1504; 1899, ch. 5, §§ 1, 2; R. C. 1899, § 1199.] 
Assessment of grain in elevators. Sections 2111 to 2113 inclusive are constitutional. 
Minneapolis & Northern Elevator Co. v. Traill County, 9 N. D. 213, 88 N. W. 727; State 
v. Elevator Co., 6 N. D. 41, 68 N. W. 81. 
_ § 2112. Lien of agent or warehouseman for taxes. If the grain so assessed 
is not owned by the person, firm, company or corporation against whom it is 
assessed and taxed under the provisions of this article then such person, 
firm, company or corporation shall have a lien upon such grain for the amount 
of the tax charged under such assessment and taxation, and can hold such 
an amount of the grain assessed and taxed under the provisions of this 
article as may be necessary to pay the tax charged against such person, 
firm, company or corporation on the grain so assessed and taxed. [R. C. 1905, 
§ 1505; 1899, ch. 5, § 3; R. C. 1899, § 1200.] 

§ 2118. Penalty for failure to make true statements. Any agent of any 
person, firm, company or corporation engaged in the handling, buying, selling, 
transferring or storing of grain in this state or any person having any elevator, 
warehouse or grainhouse under his charge or control who shall refuse to make 
the statement as provided in section 2111 shall be deemed guilty of a mis- 
demeanor, and any agent of any person, firm, company or corporation 
engaged in the handling, buying, selling, transferring or storing of grain in 
this state, or any person having any elevator, warehouse or grainhouse under 
his charge or control who in making the statement provided in section 2111 
makes any false statements shall be deemed guilty of perjury, and it is hereby 
made the duty of the assessor to report any violation of this section to the 
state’s attorney of the proper county for his action. [R. C. 1905, § 1506; 
1899, ch. 5, § 4; R. C. 1899, § 1201.] 

§ 2114. Telephone property, where listed. All telephone property within 
this state, including lines, instruments of every kind, office furniture, etc., 
owned, managed or constructed by companies, associations, partnerships or 
individuals shall be listed and assessed at its true value, as provided in sec- 
tion 2144. [R. C. 1905, § 1507; R. C. 1895, § 1202.] 

§ 2115. Bank stock, where and at what valuation to be listed. The stock- 
holders of every bank located in this state, whether such bank has been 
organized under the banking laws of this state, or of the United States, shall 
be assessed and taxed on the value of their shares of stock, in the county, 
town, district, city or village where such bank or banking association is 
located, and not elsewhere, whether such stockholders reside in such places 
or not; such shares shall be listed and assessed annually, with regard to the 
ownership and value thereof on the first day of April of each year. To aid the 
assessor in determining the value of such shares of stock, the accounting officer 
of every bank shall furnish a statement to the assessor, verified by oath, 
showing the amount and number of such shares of capital stock of such bank, 
the amount of its surplus or reserve fund and undivided profits in excess of 
an amount equal to five per cent of the loans and discounts of such bank; 
the amount of its net investment in real estate, which real estate shall be 
returned in the name of the bank and shall be assessed and taxed as other 
real estate is under this article. To determine the real value of such real estate 
investments the assessor shall strike from his lists all real estate which said 
bank has sold to any party or parties under any contract whereby the party 
or parties making and signing such contract agrees to pay all taxes levied 
against said property. The assessor shall deduct the net amount of said 
investment in real estate from the aggregate amount of such capital and 
surplus, and the remainder shall be taken as a basis for the valuation of such 
shares of stock in the hands of the stockholders subject to the provisions of 
law requiring all property to be assessed at its true and full value. . The 
shares of capital stock in national banks not located in this state, held in this 
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state, shall not be required to be listed under this article. [R. C. 1905, § 1508; 


1899, ch. 29; R. C. 1899, § 1203; 1903, ch. 159.] 

An amendment to this section was vetoed in Laws 1913, ch. 292. 

Legal right of bank was infringed by equalizing bank stock at 40 per cent of its value, 
while all other property was equalized at not exceeding 33% per cent. Sioux Falls Sav. 
Bank v. Minnehaha County, 29 S. D. 146, 135 N. W. 689. 

Where state tax on national bank is to be assessed. 45 L.R.A. 759. 


§ 2116. Bank to keep and furnish list of stockholders. In every bank and 
banking office there shall be kept at all times a full and correct list of the 
names and residences of the stockholders, owners or parties interested therein, 
showing the number of shares and amount held, owned or controlled by each 
party in interest, which statement or list shall be subject to the inspection 
of the officer authorized to assess property for taxation; and it shall be the 
duty of the accounting officer or cashier of each bank or banking institution 
to furnish the assessor with a duplicate copy of such statement, verified by 
oath, which shall be returned to the county auditor and filed in his office. 
[R. C. 1905, § 1509; 1897, ch. 126, § 27; R. C. 1899, § 1204.] 

§ 2117. Taxes on bank stock to be a lien on dividends. To secure the 
payment of taxes on bank stock or banking capital, it shall be the duty of 
every bank, or managing officer or officers thereof, to retain so much of any 
dividend or dividends belonging to such stockholders or owners as shall be 
necessary to pay any taxes levied upon their shares of stock or interest 
respectively, and the amount of such taxes shall be a lien on the dividends, 
the capital stock and the assets of the bank, and until it shall be made to 
appear to the county treasurer or to such bank or its officers that such taxes 
have been paid, any officer, or any such bank who shall pay over or authorize 
the paying over of any such dividend or a portion thereof, contrary to the 
provisions of this section, shall thereby become liable for such tax; and if 
the said tax shall not be paid, the county treasurer where said bank is located 
shall sell such shares or interest to pay the same, like other personal property ; 
and in case of sale the provisions of law in regard to the transfer of stock 
when sold on execution shall apply to such sale. [R. C. 1905, § 1510; 1897, 
ch. 126, § 28; R. C. 1899, § 1205.] 

§ 2118. Certain property held to belong to lessee or equitable owner. 
Property held under a lease for a term of years or a contract for the purchase 
thereof, belonging to the state (except such state lands as have been leased for 
pasture or grazing purposes), or to any religious, scientific or benevolent 
society or institution, whether incorporated or unincorporated, or to any 
railroad company or corporation whose property is not taxed in the same 
manner as other property, shall be considered for all purposes of taxation 
as the property of the person so holding the same. [R. C. 1905, § 1511; 
1897, ch. 126, § 29; R. C. 1899, § 1206.] 

§ 2119. Assessors list coal mines. When. The several assessors within the 
state shall list for taxation all lignite coal and minerals and all titles to coal 
and minerals underlying any and all lands, the ownership of which lignite 
coal and minerals has been severed from the ownership of the overlying 
strata, and assess each division of lignite coal and minerals and such title to 
such coal or minerals, whether known to exist or not, in the county in which 
it actually hes. (1911, ch. 297, § 1; 1907, ch. 214.] 

§ 2120. County auditor to furnish lists to assessors. It shall be the duty of 
the county auditor, at the time of furnishing the assessors with books and 
blanks for making their assessments, to give every assessor an accurate 
description of all lands where the titles to the coal or minerals therein and 
the title or fee to the overlying strata or land are not in the same person. 
Such list shall accurately describe the land in which such coal or minerals 
reservations lie, giving the name of the holder of the title to such land; and 
of the holder of the reserved mineral rights thereunder; the said list shall 
also accurately describe, when known and when possible, the location of the 
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coal or minerals lying in such land and shall disclose the name of the person 
in whom the title to such minerals is reserved as provided herein. It shall 
be the duty of the register of deeds to furnish the county auditor with such 
information as is contained in his office, and as will enable the said auditor 
to prepare the lists described in sections 2119 and 2120. [1911, ch. 297, § 2.] 

§ 2121. Delinquent tax sale. If any holder of the title to coal or minerals, 
reserved after the overlying strata or land has been sold, neglects or refuses 
to pay any taxes legally assessed and levied thereon at such time as is now 
or may hereafter be required by law for the payment of real property taxes 
in this state, such title shall be sold in the manner now provided by law for 
the sale of real property for delinquent taxes. [1911. ch. 297, § 3.] 

§ 2122. All property to be assessed at full value. Value, how determined. 
All property shall be assessed at its true and full value in money. In deter- 
mining the true and full value of real and personal property the assessor 
shall not adopt a lower or different standard of value because the same is to 
serve as a basis of taxation; nor shall he adopt as a criterion of value the price 
at which said property would sell at auction or at forced sale or in the 
aggregate with all the property in the town or district, but he shall value 
each article or description of property by itself and at such sum or price as 
he believes the same to be fairly worth in money. In assessing any tract or 
lot of real property the value of the land, exclusive of improvements, shall 
be determined; also the value of all improvements and structures thereon, 
and the aggregate value of the property, including all structures and other 
improvements, excluding the value of crops growing upon cultivated lands. 
In valuing any real property upon which there is a coal or other mine or 
stone or other quarry, the same shall be valued at such a price as such prop- 
erty, including the mine or quarry, would sell at a fair voluntary sale for 
cash. Money, whether in possession or on deposit, shall be entered in the 
statement at the full amount thereof. Every credit for a sum certain, pay- 
able either in money, property of any kind, labor or services, shall be valued 
at the full price of the same so payable; if for a specific article or a specific 
number or quantity of any article of property, or for a certain amount of 
labor, or for services of any kind, it shall be valued at the current price 
of such property, or for such labor or services at the place where payable. 
[R. C. 1905, § 1512; 1897, ch. 126, ; 30; R. C. 1899, § 1207.] 


Duties of tax assessor — valuation of bank stock — inequality. Sioux Falls Sav. Bank 
v. Minnehaha County, 29 S. D. 146, 135 N. W. 689. 

Valuation of capital stock for purpose of taxation. 58 L.R.A. 594. 

Method of fixing values of national bank shares for purpose of taxation. 45 L.R.A. 756. 

Valuation of corporate franchise for purpose of taxation. 57 L.R.A. 98. 


§ 2123. Auditor to furnish books, etc. Real property. Meeting of assessors. 
Compensation of assessors. The county auditor shall annually provide the 
necessary books and blanks at the expense of the county for and to corre- 
spond with each assessment district or township. He shall make out in the 
real property assessment book a complete list of all lands oer lots subject to 
taxation (showing the name of owners, if to him known, and if unknown, 
so state it) the number of acres and the lots and parts of lots or blocks 
included in each description of property. The assessment books and blanks 
shall be in readiness for delivery to the assessors on the second Wednesday 
in April of each year, and all the assessors in the county shall meet on that 
day at the office of the county auditor for the purpose of receiving such 
books and blanks and for conference with the auditor in reference to the 
performance of their duties. Said assessors shall each be allowed for the 
time they are necessarily employed in attending said meeting the sum of 
four dollars per day and five cents per mile for the distance necessarily 
traveled in attendance at such meeting. [1911, ch. 291: 1909, ch. 41; R. C. 
1905, § 1518; 1897, ch. 126, § 31: R. C. 1899, § 1208: 1901, ch. 27.] 


scription as W. 2 of W. 2 insufficient as basis for taxation. (For other descriptions 
see cases cited.) Lee v. Crawford, 10 N. D. 482, 88 N. W. 97; Power v. Larabee, 2 N. D. 
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141, 49 N. W. 724; Power v. Bowdle, 3 N. D. 107, 54 N. W. 404; Stokes v. Allen, 15 S. D. 
421, 89 N. W. 1023; Turner v. Hand Co., 11 8. D. 348, 77 N. W. 589; Van Cise v. Carter, 
9 8. D. 234, 68 N. W. 539. 

§ 2124. Auditor to furnish tax list. It shall be the duty of the county 
auditor of each county within this state to make and transmit to the township 
clerk of each civil township within such county on the first day of March of 
each and every year, a copy of the tax list of each township for the preceding 
year showing the owner and description of each piece or parcel of land 
assessed and the valuation thereof, also a list of the valuation of personal 
property assessed to each person or corporation within such township. [R. C. 
1905, § 1514; 1905, ch. 175.] 

§ 2125. Assessors’ districts. Vacancy. Oompensation. All counties or 
parts of counties in this state not organized into civil townships shall be 
divided into assessor districts, which shall comprise the same territory as the 
commissioner districts of said county, excluding organized civil townships 
and the district assessor thereof shall be elected at the same time that state 
officers are elected, and his term of office shall be two years from and after 
the first day of January following. In case of vacancy in the office of dis- 
trict assessor in any of such districts, such vacancies shall be filled by the 
board of county commissioners of the proper county. Each organized civil 
township in the state shall continue an assessor district, and there shall annu- 
ally be one township assessor elected for each one of said townships, at the 
time the other township officers are elected; provided, that any vacancy in 
township assessor may be filled by appointment by the board of supervisors 
of said township where such vacancy exists; provided, further, that cities, 
towns and villages organized under the general laws of this state shall not 
be included in the districts provided for in this section, but assessors of such 
cities, towns or villages shall act with the board of county assessors in any 
meetings which may be held by such board of county assessors. All assessers 
of territory not organized into civil townships shall be paid four dollars per 
day each and no more, for the time actually spent by them in making and 
completing said assessment. All assessors of civil townships shall receive 
three dollars per day, and no more, for the time actually employed in making 
and completing the assessment of their respective townships, but shall not 
receive more than sixty dollars for assessing any civil township; provided, 
further, that no person shall be eligible to be assessor unless he is a voter 
and owner of real estate in the district or township of which he seeks to 
be assessor. [1909, ch. 198; R. C. 1905, § 1515; 1897, ch. 1388; R. C. 1899, 
§ 1209; 1903, ch. 36.] 

§ 2126. Bond and oath of assessor. Every person elected or appointed to 
the office of assessor shall, at or before the time of receiving the assessment 
books, file with the county auditor his bond, issued by the state bonding 
department, payable to the state of North Dakota, to be approved by the 
chairman of the board of township supervisors, in counties organized into 
civil townships, and in counties not so organized, by the board of county 
commissioners, and in cities as provided by law, in a penal sum of not less 
than one thousand dollars nor more than two thousand dollars, in the dis- 
cretion of the board requiring such bond, conditioned that he will diligently, 
faithfully and impartially perform the duties enjoined on him by any law 
of this state now in force or which may hereafter be enacted; and he shall 
moreover take and subscribe on said bond the oath prescribed by section 211 
of the constitution, and if any person so elected or appointed fails to give 
bond or fails to take the oath required within the time prescribed by law, 
such failure shall be deemed a refusal to serve, and create a vacancy that 
shall be filled as hereinafter provided. [1913, ch. 50; R. C. 1905, § 1516; 
1897, ch. 126, § 33; R. C. 1899, § 1210.] 
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§ 2127. Assessments, when and how made. The assessor shall perform 
the duties required of him during the months of April and May of each 
year, except in cases otherwise provided, and in the following manner, to wit: 
He shall by actual examination determine the true and full value of each 
: tract or lot of real property listed for taxation, and shall enter the value 
. thereof in one column and the value of all improvements and structures 
thereon in another column, opposite each description of property; also the 
. total value of the same including improvements and structures. He shall 
make an alphabetical list of the names of all persons in his town or when 
the assessor’s district is the same as the commissioner’s district he shall make 
in alphabetical order a list of all persons in each school district liable to 
assessment of personal property, and require each person to make a correct 
list and statement of such property according to the prescribed form, which 
statement and list shall be subscribed and sworn to by the person listing 
the property with full name; and the assessor shall thereupon determine 
the value of the property included in such statement and enter the same 
in his assessment books opposite the name of the party assessed; and in 
making such entry in his assessment books he shall give the full name and 
post office address of the party listing the property, and if the party resides 
in a city, the assessor shall give the street and number or other brief 
description of residence or place of business; provided, that personal property 
shall be assessed upon view, by the assessor at any time within the limits 
prescribed by the provisions of this article, as its then actual value regardless 
of any change of ownership prior to such assessment; but if the owner, factor 
or agent can show by duly authenticated certificate that the property has 
been lawfully assessed in any other town, city, village or district in this state 
for that year, then such property shall not be assessed. [R. C. 1905, § 1517; 


1897, ch. 126, § 34; RB. C. 1899, § 1211.] 
April first is date for determining taxability, ownership, and value of real and personal 
property for taxation. Gaar, S. & Co. v. Soruin, 11 N. D. 164, 90 N. W. 799. 
Wheat in elevator sold before, but on hand May first, not assessable. State v. Elevator 
Co., 6 N. D. 41, 68 N. W. 81. 


§ 2128. Statement of personal property to be made by the owner. The 
assessor shall call at the office, place of business or residence of each person 
required by this article to list property and list his name, and shall require 
such person to make a correct statement of his property in accordance with 
the provisions of this article, and every person so required shall enter a true 
and correct statement of such property in the form prescribed, which state- 
ment shall be signed and verified by the oath of the person listing the 
property and delivered to the assessor, who shall thereupon assess the value 
of such property and enter the same in his book; provided, if any such 
property is listed or assessed on or after the fourth Monday in May and 
before the return of the assessor’s books, the same shall be as legal and 
binding as if listed and assessed before that time. [R. C. 1905, § 1518; 1897, 
ch. 126, § 35; R. C. 1899, § 1212.] 

§ 2129. Sickness and absence of owner, duty of assessor. If any person 
required by this chapter to list property be sick or absent when the assessor 
calls for a list of his property, the assessor shall leave at the residence, office 
or usual place of business of such person, if known, a written or printed 
notice, requiring such person to make out and leave at the place named 
by such assessor, on or before some convenient day named therein, the state- 
ment or list required by this article; the date of leaving such notice, and the 
person required to list the property, shall be noted by the assessor in his 
assessment book. [R. C. 1905, § 1519; 1897, ch. 126, § 36; R. C. 1899, § 1213.] 

§ 2130. Refusal to list or swear to statement, duty of assessor. Oath. In 
any case where any person whose duty it is to list personal property for 
taxation, has refused or neglected to list the same when called on by the 
assessor for that purpose, or to take and subscribe an oath in regard to the 
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truth of his statement of personal property, or any part thereof, when required 
by the assessor, the assessor shall enter opposite the name of such person 
in an appropriate column the words, ‘‘ refused to list ’’ or ‘‘ refused to swear,’”’ 
as the case may be; and in every case where any person required to list 
property for taxation has been absent or unable by sickness to list the same, 
the assessor shall enter opposite the name of such person in an appropriate 
column the words, ‘‘ absent ’’ or ‘‘ sick.’’ The assessor is hereby authorized 
to administer oaths to all persons who by the provisions of this article are 
required to swear, or whom he may require to testify in any case; and he 
may examine under oath any person whom he may suppose to have knowledge 
of the amount or value of the personal property of any person refusing to 
list or to verify his list of personal property. [R. C. 1905, § 1520; 1897, 
ch. 126, § 37; R. C. 1899, § 1214.] 

§ 2131. Number or name of school district to be given where property 
is assessed. It shall be the duty of assessors when assessing personal prop- 
erty, to designate the number or name of the school district in which each 
person assessed is liable for tax, which designation shall be made by writing 
the number or name of the district opposite each assessment, in a column 
provided for that purpose in the assessment book. When the personal 
property of any person is assessable in several school districts, the amount 
in each shall be assessed separately and the name of the owner placed 
eer each amount. [R. C. 1905, § 1521; 1897, ch. 126, § 38; R. C. 1899, 
§ 1215. 

§ 2132. Failure to obtain assessment, duty of assessor. In all cases of 
failure to obtain a statement of personal property from any cause, it shall 
be the duty of the assessor to ascertain the amount and value of such 
property, and assess the same at such amount as he believes to be the true 
value thereof. The assessor when requested shall deliver to the person 
assessed a copy of the statement of property so listed, which copy shall be 
signed by the assessor. The assessor of each district shall, on or before the 
first Monday in June of each year, file with the town or city clerk of each 
organized town or city, the assessment list or roll for such town or city, 
where it shall remain subject to the inspection of the residents or property 
owners of such town or city until the Saturday following. [R. C. 1905, 
§ 1522; 1897, ch. 126, § 39; R. C. 1899, § 1216.} 


ARTICLE 6.— Boarps or EQUALIZATION. 


§ 2183. Town board of review, duties. Complaints and grievances. The 
board of supervisors of each town, the president and auditor of each incor- 
porated village, and the mayor, auditor and senior aldermen from the several 
wards of each city (except cities organized under the general law and cities 
whose charters provide for a board of equalization) shall meet on the second 
Monday of June at the office of the town clerk or recorder for the purpose 
of reviewing the assessment of property in each town or district, and they 
- shall immediately proceed to examine, ascertain and see that all taxable 
property in their town or district has been properly placed upon the list and 
duly valued by the assessor; and in case any property, real or personal, shall 

have been omitted by inadvertence or otherwise, it shall be the duty of the 
' gaid board to place the same upon the list, with the true value thereof, and 
proceed to correct the assessment, so that each tract or lot of real property, 
and each article, parcel or class of personal property shall be entered on the 
assessment list at the true value thereof; but the assessment of the property 
of any person shall not be raised until each person shall have been duly 
notified of the intent of the board to do so, and on the application of any 
person considering himself aggrieved, they shall review the assessment and 
correct the same as shall appear to them just; any two of said officers are 
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authorized to act at such meeting, and they may adjourn from day to day 
until they shall finish the hearing of all cases presented on that day; provided, 
that they shall complete the equalization within ten days. All complaints 
and grievances of individuals, residents of the town or districts, in reference 
to the assessments of personal property, shall be heard and decided by the 
town board; provided, further, that the complaints of nonresidents in ref- 
erence to the assessment on any property, real or personal, and of others, 
in reference to any assessment made after the meeting of the town board of 
review, shall be heard and determined by the county board. The clerk of 
the city, town and township boards of equalization shall keep accurate record 
of the proceedings of said boards, showing the facts and evidence upon 
which their action is based, a copy of which shall be furnished the assessor 
and filed by him with the county auditor as part of the assessment returns. 
[R. C. 1905, § 1523; 1897, ch. 126, § 40; R. C. 1899, § 1217.) 
As empowering county board to hear and act on complaints in respect to assessments, 
First Nat. Bank v. Lewis, 18 N. D. 390, 121 N. W. 836 
Scheme of classification to be used by local board of review in equalizing assessments, 
must be same as that outlined in section 1496, subdiv. 11. Advance Thresher Co. v. Beck, 
21 N. D. 55, 128 N. W. 315, Ann. Cas. 1913B, 517. 

§ 2134. Notice of meeting of board of review to be posted. The assessor 
shall cause, at least ten days previous, notice of the time and place of the 
meeting of the township board of review to be given by posting notice in 
at least three public places in each township or district; but failure to give 
such notice or hold such meeting shall not vitiate such assessment, except as 
to the excess of valuation of tax thereon shown to be unjustly made or levied. 
[R. C. 1905, § 1524; 1897, ch. 126, § 41; R. C. 1899, § 1218. 

io to notice to taxpayer of tax proceedings. Begg v. Paine, 15 N. D. 436, 109 N. W. 

§ 2135. Assessor’s statement and return to auditor. The assessor shall add 
and note the amount of each column in his assessment books after making 
the corrections made by the town board of review. He shall also make in 
each book, under proper headings, a tabular statement showing the footings 
of the several columns upon the page, and shall add and set down under the 
respective headings the total amount of the several columns, and on or 
before the last Monday of June he shall make return to the county auditor 
of his assessment books, and deliver therewith the lists and statements of 
all persons assessed, all of which shall be filed and preserved in the office of 
the county auditor; except in cities having charters, the assessor’s returns 
shall be made to the county auditor not later than July tenth. Such returns 
shall be verified by his affidavit substantially in the following form: 


State of North Dakota, 
County of ........... 

deicd geet oka te edoene assessor Of............ do solemnly swear that the 
book to which this is attached contains a full list of all real property (or 
personal property, as the case may be) subject to taxation in.............. 
so far as I have been able to ascertain the same, and that the assessed value 
set down in the proper column opposite the several kinds and descriptions 
of property is in each case the true and full value of such property, to the 
best of my knowledge and belief, (where the assessment has been corrected 
by the town board, except as corrected by the town board) and that the 
footings of the several columns in said books and the tabular statement 
returned herewith are correct as I verily believe. 


[R. C. 1905, § 1525; 1897, ch. 126, § 42; R. C. 1899, § 1219; sp01, ch: ) 
Assessor’s failure to sign affidavit will net ‘affect return where oath. was administer 
Bandow v. Wolven, 20 S. D. 445, 107 N. W. 2 
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Sufficiency of tax assessor’s oath. Richardson v. Howard, 23 8. D. 86, 120 N. W. 768. 

Description of land, as W. 2 of W. 2 or N. E. 4 of N. W. 4 not sufficient. Power v. 
Laribee, 2 N. D. 141, 49 N. W. 724; Power v. Bowdle, 3 N. D. 107, 54 N. W. 404, 44 Am. 
St. Rep. 511, 21 L.R.A. 328; Stokes v. Allen, 15 8. D. 421, 89 N. W. 1023; Lee v. Craw- 
ford, 10 N. D. 482, 88 N. W. 97. 

The descriptions of lands in a tax as “s 2 ¢ & 8 2 8 w sec. or lot 30 twp. or bik. 113 
da, ‘ots ”’ is not sufficient, Turner v. Hand County, 11S. D. 348, 77 N. W. 589. 

ription must be sufficiently specific to identify property. Van Cise v. Carter, 9 8. 

D. 234, 68 N. W. 539. 

Irregularity in assessors’ signed affidavit to return does not invalidate tax deed founded 
on proceedings. Peters v. Lohr, 24 S. D. 605, 124 N. W. 853. 

§ 2136. List given to auditor for persons sick or absent. If any person 
required to list property for taxation is prevented by sickness or absence 
from giving to the assessor such statement, such person or his agent having 
charge of such property, may at any time before the extension of taxes 
thereon by the county auditor make out and deliver to the county auditor a 
statement of the same as required by this chapter, and the county auditor 
in such case shall make an entry thereof and correct the corresponding item 
or items in the return made by the assessor, as the case may require; but no 
such statement shall be received by the county auditor from any person who 
refused or neglected to make oath to his statement when required by the 
assessor, aS provided herein; nor from any person unless he makes and files 
with the county auditor an affidavit that he was absent from his town and 
district without design to avoid the listing of his property, or was prevented 
by sickness from giving the assessor the required statement when called 
aa ay, that purpose. [R. C. 1905, § 1526; 1897, ch. 126, § 43; R. C. 1899, 

1220. 

§ 2137. Auditor to examine assessment books and have returns corrected. 
The county auditor shall carefully examine the assessment books when 
returned to him by the assessors, and if he discovers that the assessment of 
any property has been omitted he shall enter the same upon the proper list 
and forthwith notify the assessor making such omission, who shall imme- 
diately proceed to ascertain the value of such property and make the 
Sil) correction. [R. C. 1905, § 1527; 1897, ch. 126, § 44; R. C. 1899, 

1221. 


County auditor or board of equalization may add omitted property to tax list. Billing- 
hurst v. Spink County, 5 S. D. 84, 58 N. W. 272; Grigsby v. Minnehaha County, 6 S. D. 
492, 62 N. W. 105. 

Personal notice before adding property must be given; but omission of notice waived 
w owner present when done and no protest is made. Avant v. Flynn, 2 8. D. 153, 49 N. 

15 


No authority is given to place upon tax list anv property for other than current year. 
Pierson v. Minnehaha County, 28 S. D. 534, 38 L.R.A.(N.S.) 261, 134 N. W. 212. 

§ 2138. County board of review and equalization. The board of county 
commissioners of each county at its regular meeting in July shall constitute 
a board of review and equalization of the assessments made within their 
respective counties and an accurate record of all its proceedings in pursuance 
of the provisions of this section shall be separately entered upon its minute 
book. Such board shall perform the duties prescribed by section 2133 as 
respects all assessments made in districts not embraced in an incorporated 
city, town or village or civil township having a board of review; and in 
addition thereto such board shall examine and compare the assessments 
returned by the assessors of all the districts within the county, including 
those embraced in incorporated cities (whether organized under general law 
or special charter), and in incorporated towns and villages and civil town- 
ships, and proceed to equalize the same throughout the county between the 
several assessment districts, subject to the following rules: 

1. They shall raise the valuation of each tract or lot of real property 
which, in their opinion, is returned below its true and full value to such price 
and sum as they believe to be the true and full value thereof. 
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2. They shall reduce the valuation of each tract or lot of real property 
which, in their opinion, is returned above its true and full value to such 
price and sum as they believe to be the true and full value thereof. 

3. They shall raise the valuation of each class or article of personal prop- 
erty which, in their opinion, is returned below its true and full value to 
such price and sum as they believe to be the true and full value thereof, 
and they shall raise the aggregate value of the personal property of each 
individual whenever they believe that such aggregate valuation is less than 
the valuation of the taxable personal property of such individual to such 
amounts as they believe was the true and full value thereof; provided, 
however, that the value of the property of any person or corporation shall 
not be raised until due notice shall be given to the owner or agent thereof. 

4. They shall reduce the valuation of each class of personal property 
enumerated in section 2103 which, in their opinion, is returned above its 
true and full value to such price and sum as they believe to be the true and 
full value thereof; and upon complaint of any party aggrieved they shall 
reduce the aggregate valuation of the personal property of such individual, 
who, in their opinion, has been assessed at too large a sum, to such sum 
or amount as they believe is the true and full value of his personal property. 

5. Except as provided in the second and fourth subdivisions of this sec- 
tion, they shall not reduce the aggregate value of the real property, or 
the aggregate value of the personal property of their county below the 
aggregate value thereof as returned by the assessors, except as it may be 
necessary to make the valuation in the different townships equal with the 
additions made thereto by the auditor as hereinbefore required, but they 
may raise the aggregate valuation of such real property and of each class 
of personal property of said county or any town or district thereof, when- 
ever they believe the sum is below the true and full value of said property 
or class of property, to such aggregate amount as they believe to be the true 
and full value thereof. 

6. The county auditor shall keep an accurate journal or record of the pro- 
ceedings and orders of said board, showing the facts and evidence upon 
which their action is based; and said record shall be published the same as 
other proceedings of county commissioners, and a copy of such published 
proceedings shall be transmitted to the auditor of the state, with the abstract 
of assessment herein required. The county board of equalization shall con- 
tinue in session until such equalization has been completed, and upon comple- 
tion of such equalization the county commissioners must proceed to make 
the levy for taxes for the current fiscal year as in this chapter provided. 
[R. C. 1905, 5 1528 ; 1897, ch. 126, § 45; R. C. 1899, § 1222.] 

Board of equalization cannot lawfully assemble at a time and place other than that 
fixed by statute. Power v. Larabee, 2 N. D. 141, 49 N. W. 724. 

After the board has met, adjournment ae ess than quorum will preserve duration of 
session. O’Neil v. Tyler, 3 N. D. 47, 53 N. W. 434. 

Refusal to reduce an assessment appealable. Pierre Waterworks Cc. v. Hughes Co., 5 
D. 145, 37 N. W. 733. 

County board empowered to review assessments. First Nat. Bank v. Lewis, 18 N. D. 
390, 121 N. W. 836. 

Does not provide for county board of assessment. Pierson v. Minnehaha County, 28 8. 
D. 534, 38 L.R.A.(NS.) 261, 134 N. W. 212. 

Taxpayer assessed proportionately higher than others must ask board of equalization 
to equalize valuations before applying to court for relief. Sioux Falls Sav. Bank v. Min- 
nehaha County, 29 S. D. 146, 135 N. W. 689. 

§ 2139. Town and municipal officers to advise with board. The chairmen 
of the boards of township supervisors, the presidents of city councils and 
the presidents of the boards of trustees of towns and villages in each county 
may attend the meetings of the board of equalization in such county, and 
it shall be the duty of each of such officers to advise with such board of 
equalization in regard to the equalization of the assessment of such county, 
the amount of taxes to be levied in such county, and the best means of caring 
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for the poor of such county. Any such officer who shall attend the meeting 
of such board, as herein prescribed, shall be allowed as full compensation for 
all services in connection therewith his actual expenses while in attendance, 
to be paid as other bills are paid, by such township, city, town or village. 
[R. Te § 1529; 1897, ch. 149; BR. C. 1899, § 1223.] 


ty commissioners, sitting as board of county commissioners, have no power to re- 
duce individual assessments or abate individual taxes, except in certain instances. Minot 

v. Amundson, 22 N. D. 236, 133 N. W. 551. 

§ 2140. Corrected lists. Abstracts for state auditor. The county auditor 
' shall calculate the changes of the assessment lists determined by the county 
board of equalization, and make corrections accordingly. Having made such 
_ corrections he shall make duplicate abstracts of the real and personal property 
lists, one copy of which he shall file in his office and one copy he shall forward 
to the auditor of the state, on or before the last day of July following each 
county equalization. [R. C. 1905, § 1530; 1899, ch. 187; R. C. 1899, § 1224.] 

§ 2141. State board of equalisation, how constituted. Meetings. Rules 
for equalizing. The governor, state auditor, state treasurer, attorney-general 
and commissioner of agriculture and labor shall constitute the state board 
of equalization, a majority of which shall constitute a quorum for the trans- 
action of business. The governor shall be ex-officio president of said board, 
and the state auditor shall act as secretary. The said board shall meet 
annually on the first Tuesday in August, at the office of the state auditor, 
and shall then examine and compare the returns of the assessment of the 
property in the several counties of the state, and proceed to equalize the 
same, so that all taxable property in the state shall be assessed uniformly, 
and at its true value in money. In the performance of their duties they shall 
be governed by the following rules: 

1. They shall raise the valuation of each class of personal property of 
every county, which in their opinion is returned below its true and full value, 
to such price and sum as they believe to be the true and full value thereof. 

2. They shall reduce the valuation of each class of personal property 
enumerated in section 2103 of every county, which in their opinion is 
returned above its true and full value, to such price and sum as they believe 
to be the true and full value thereof. 

3. They shall add to the aggregate valuation of the property of every 
county which they believe to be valued below its true and full value in money, 
such per centum in each case as will bring the same to its true and full value 
in money. 

4. They shall deduct from the aggregate valuation of the property of every 
county, which they believe to be valued above its true and full value, such 
per centum in each case as will reduce the same to its true and full value 
in money. 

5. They shall not reduce the aggregate valuation of all the property in 
the state, as returned by the several county auditors, more than one per 
centum on the whole valuation thereof. 

6. Upon the completion of such equalization and determination of the 
aggregate valuation of all the property of the state, the said board shall 
then decide upon the rate of the state tax to be levied for the current year, 
together with any other general or special state taxes required by law to 
be levied. [R. C. 1905, § 1531; 1897, ch. 126, § 47; BR. C. 1899, § 1225; 1903, 


ch. 182. | 

An amendment to this section was vetoed in Laws 1913, ch. 298. 

Increase of 1244 per cent in assessed valuation is authorized. Clark v. Lawrence 
County, 21 8. D. 254, 111 N. W. 558. 

State board of equalization not authorized to raise valuation of bank stock without 
aces that of other stocks and shares. Campbell v. Minnehaha County, 11S, D. 133, 
76 N. W. 10. 

Telephone company failing to furnish sworn statement cannot ae ere of irregularity 
as to time of assessment. Iowa & D. Teleph. Co. v. Schamber, 16 S. D. 588, 91 N. W. 78. 
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‘State board of assessment” does not exist in this state. Pierson v. Minnehaha 
County, 28 8. D. 534, 38 L.R.A.(N.S.) 261, 134 N. W. 212. 


§ 2142. Record of proceedings to be published. Synopsis to be sent to 
county auditors. The secretary shall keep a record of the proceedings of the 
board, which shall be published in the annual report of the state auditor, 
and upon final adjournment he shall transmit to each county auditor an 
abstract of such proceedings specifying the per centum added to or deducted 
from the valuation of the real property of each of the several counties, in 
case an equal per centum has not been added to or deducted from each, and 
specifying also the per centum added to or deducted from the several classes 
of personal property, in each of the counties in the state, and such other 
information as will enable each auditor to properly equalize the valuation 
in their respective counties and the taxable rates thereof. [R. C. 1905, § 1532; 
1897, ch. 126, § 48; R. C. 1899, § 1226.] 

§ 2143. Duty of county auditor after equalization by the state board. Upon 
receipt of the report of the proceedings of the state board of equalization 
it shall be the duty of the county auditor to add to or deduct from each 
tract or lot of real property in his county the required per centum on the 
valuation thereof, as it stands after the same has been equalized by the county 
board of equalization, adding in each case any fractional sum of fifty cents, 
or more, and deducting in each case any fractional sum of less than fifty cents, 
so that the value of any separate tract or lot shall contain no fraction of a 
dollar, and shall also add to or deduct from such class of personal property 
in his county the required per centums on the valuation thereof, as it stands 
after the same has been equalized by the county board of equalization, adding 
or deducting in manner as aforesaid, any fractional sum, so that the value 
of any separate class of personal property shall contain no fraction of a 
dollar. [R. C. 1905, § 1533; 1897, ch. 126, § 49; R. C. 1899, § 1227.] 


ARTICLE 7.—ASSESSMENT OF EXPRESS AND OTHER COMPANIES. 


§ 2144. Express, telegraph, telephone, freight line and equipment com- 
panies, assessment of. The state board of equalization shall at its annual 
meeting in August in each year assess at its actual value the franchise and 
all property within the state of all express companies, freight line companies, 
car equipment companies, sleeping car companies, dining car companies, tele- 
graph or telephone companies. To enable said board to make a correct valu- 
ation of such franchises and property, it shall have access to all reports of 
such corporations which may be on file in any public office of the state, 
and they shall have power to compel and require every such company, on 
reasonable notice, to report to them a full statement of the property and 
mileage operated by it within this state, and shall have power to summon 
and compel the attendance of witnesses, and may examine such witnesses 
under oath in any matter relating to the value of such property. In estimat- 
ing the value of such franchises and property the board shall be governed by 
the same rules as are provided for the government of county and township 
assessors in valuing other property in this state. It shall cause a record to be 
made of the estimated value placed upon each of the items which go to 
make up the aggregate valuation of such assessments. [R. C. 1905, § 1534; 
1901, ch. 26, § 1.] 

§ 2145. Valuation, how apportioned. The board of equalization shall divide 
the valuation so found and determined of each continuous line by the number 
of miles of such line contained in the state, and the result shall be the valu- 
ation per mile for which said line shall be assessed. Such valuation per mile 
shall be apportioned to each county according to the number of miles of such 
line contained in such county. [R. C. 1905, § 1535; 1901, ch. 26, § 2.] 

§ 2146. Miles of line and valuation. State auditor shall certify. The state 
auditor shall at the time of certifying the equalized value of each organized 


503 


§§ 2146-2148 POLITICAL CODE. Revenue and Tazatton. 


county to the county auditor, also certify to the number of miles of line oper- 
ated by each of the companies before mentioned contained in said county and 
the valuation per mile as determined by the state board of equalization, and the 
county auditor of such county shall apportion such valuation to the cities, 
towns, villages, townships and districts through which such lines run according 
to the number of miles contained in each, as a part of the valuation of such city, 
town, village, township and district for the purpose of taxation, and the same 
shall be taxed as personal property is taxed in each county. [R. C. 1905, 
§ 1536; 1901, ch. 26, § 3.] 

§ 2147. Valuation in unorganized counties. Taxes for state purposes only. 
The valuation so apportioned to unorganized counties shall be taxed for 
state purposes only ; and such tax shall be levied annually by the state auditor 
at the same rate as other property is taxed for state purposes and the state 
auditor shall notify each company so taxed of the amount of such tax on or 
before the first day of December in each year, and such tax must be paid to 
the state treasurer at the same time, and subject to the same penalty, as is 
prescribed by law for the collection of personal property taxes in organized 
counties, and the state treasurer shall have the same powers and it shall be 
his duty to collect such tax in the same manner as county treasurers are author- 
mir es law to collect personal property taxes. [R. C. 1905, § 1537; 1901, 
ch. 26, § 4.] 

Express company’s property used in interstate commerce is assessable. State v. State 
Board, 3 8. D. 338, 53 N. W. 192. 

All railway property, including side tracks, station, and freight houses, assessable by 
state board. C.M. & St. P. Ry. Co. v. Cass County, 8 N. D. 18, 76 N. W. 239. 

Assessment not invalid because value fixed was lesa than actual value when there is 
doubt as to liability of property taxation. Schuttuck v. Smith, 6 N. D. 56, 69 N. W. 5. 

A oe company neglecting to file a statement cannot complain of assessment. 
Iowa & ota Tel. Co. v. Schamber, 15 S. D. 588, 91 N. W. 78. 

Mileage tax does not cover lands to be used for railroad purposes in future. St. Paul, 
M. & M. R. Co. v. Howard, 119 N. W. 1032, 23 8, D. 34. 


ARTICLE 8.— RaTE or TAXATION AND LEVY. 


§ 2148. Taxes to be levied in specific amounts. Rate, how determined. All 
county, township, town, city and school district taxes, except special taxes 
for local improvements, in cities or villages, or unless specially provided 
for by law, shall be levied or voted in specific amounts and the rate per centum 
shall be determined from the amount of property as equalized by the state 
board of equalization each year. The state tax shall be levied by the state 
board of equalization at its annual meeting in August of cach year, and the 
rate of such tax shall be certified by the state auditor to each county auditor 
on or before the first day of September annually. In levying said tax the state 
board of equalization shall be limited by the amount necessary to raise for 
the purpose of meeting the appropriations made by the legislative assembly 
and the estimated general expenses of the state, as made by the auditor. Such 
levy shall be made in a specific amount, and the rate shall be determined by 
the state auditor; provided, that if the amount is greater than the rate pre- 
scribed in the constitution will raise, then the state auditor shall only certify 
the limited rate. The county taxes shall be levied by the county commis- 
sioners at the time of their meeting in July in each year. Such taxes shall be 
based upon an itemized statement of the county expenses for the ensuing 
year and a general statement of the outstanding indebtedness of the county, 
which statements shall be included in the published proceedings of said board, 
and no greater levy of county tax shall be upon the taxable property of any 
county than will equal the amount of such expense, plus five per cent of such 
amount, together with the amount of one year’s interest upon, and ten per cenft 
of the prineipal sum of its outstanding indebtedness. The taxes voted by 
incorporated cities, villages, townships or school districts shall be certified 
by the proper authorities to the county auditor on or before the twentieth 
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day of July in each year. The rate per centum of all taxes, except the state 
tax and such other taxes, the rate of which may be fixed by law, shall be cal- 
culated and fixed by the county auditor, according to the limitations herein- 
after prescribed; provided, that if any county, city, town or school district 
shall return a greater amount than the prescribed rate will raise, then the 
county auditor shall only extend such amount of tax as the limited rate will 
produce. Any city, village, town, township or school district officer required 
by law to report the amount of taxes to be levied for such city, town, township, 
village or school district, and neglecting or refusing to make such report 
within the time required by this section, shall be subject to a penalty of not 
less than twenty-five dollars for such refusal or neglect, to be recovered on 
complaint of the county auditor before any court of competent jurisdiction. 
[R. C. 1905, § 1538; 1897, ch. 126, § 50; R. C. 1899, § 1228.] 


Tax upon roadbed, franchise, real estate, rolling stock and other railroad roperty tax 
i a property. Minn. St. P. & S. Ry. bo. v. Dickey County, 11 ¢ D. 107, 90 


§ 2149. County auditor to acknowledge receipt of tax levy. The county 
auditor of such [each] county in this state upon receipt of tax levies certified 
to him by the proper authorities of any incorporated city, village, town, town- 
ship or school district in this state, shall, immediately upon receiving such 
tax levies so certified to him, ackpowledge receipt thereof to the proper officer 
of any incorporated city, village, town, township or school district transmit- 
ting any such tax levy to him. [1911, ch. 113.] 

§ 2150. State and county tax. Rate. Road tax. Sinking fund. The rate 
of the general state tax shall not be more than four mills on the dollar valua- 
tion; and for ordinary county revenue, including the support of the poor, 
not more than eight mills on the dollar ; and for roads and bridges, a poll tax of 
one dollar and a half, or one day’s work, on every male person between the 
ages of twenty-one and fifty years; a bridge tax not to exceed two mills on 
the dollar, and a road tax not to exceed five mills on the dollar, valuation, 
to be paid in money, or in labor at the rate of one dollar and a half per day, 
at the option of the person taxed, and the certificate that the person named 
therein has actually performed eight hours’ labor for each day’s work so 
certified, shall be received by the county treasurer in discharge of said tax 
to the amount so certified; and a further tax of not to exceed two mills on 
the dollar upon all taxable property in the county for emergency purposes; for 
county sinking fund, such rate as may be fixed by any funding act passed by 
the legislative assembly, or in the absence of a provision in any such act, or 
in counties that shall have not funded their indebtedness, then such rate as, 
in the estimation of the board of county commissioners, will pay one year’s 
interest on all the outstanding debts of the county, with ten per cent on the 
principal sum of such debts. [R. C. 1905, § 1539; 1897, ch. 126, § 51; R. C. 
1899, § 1229; 1901, ch. 151.] 

§ 2151. Electors may vote sums of money for road work. The electors of 
each township have power at the annual meeting to vote to raise such sums 
of money for the repair and construction of roads and bridges, for the support 
of the poor, and for all township charges and necessary expenses, as they deem 
expedient; provided, that they may, at their annual meeting, direct such an 
amount of the poll or road tax of the township to be expended on the high- 
ways in an adjoining township, as they deem conducive to the interests of the 
township, which labor and tax shall be expended under the direction of the 
supervisors of the township furnishing the same; provided, further, that 
where more than one entire congressional township is included within an 
organized township, the poll and road taxes raised within the limits of each of 
such congressional townships shall be expended within such congressional 
townships, unless raised to be expended outside of such organized townships 
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in an adjoining township; provided, further, that the amount of tax for road 
purposes shall not exceed eight mills, and for bridge purposes shall not exceed 
two mills, and that the levy of all township taxes shall be in the manner 
prescribed in section 2148, and that the township clerk shall notify the county 
auditor of all such levies as provided in section 4237; provided, further, that 
none of the provisions of this section shall be construed as conflicting with the 
provisions of article 9, chapter 19, of the political code [sections 2004-2034 
herein] ; provided, also, that the board of county commissioners shall have the 
same jurisdiction in relation to roads and bridges, and the same power to levy 
road taxes in the unorganized parts of counties, as the township supervisors 
now have in organized townships. [R. C. 1905, § 1540; 1883, sub-ch. 1, ch. 112, 


§§ 13, 101; 1895, ch. 91, § 3; B. C. 1899, §§ 2542, 2640, 2670; 1901, ch. 151, § 2; 
1903, ch. 172.] 


On right to raise money for highway puree at annual town mecting, and disposition 
of fund illegally raised. Miner v. Clifton wp., 30 S. D. 127, 137 N. W. 585. 


§ 2152. Tax list made out by county auditor. Form. As soon as practicable 
after the taxes are levied, the county auditor shall make out the tax lists ac- 
cording to the prescribed form, and to correspond with the assessment districts 
of the county. The rate per cent necessary to raise the required amount 
of the various taxes shall be calculated on the assessed valuation of property 
as determined by the state board of equalization; but in calculating such rates, 
no rates shall be used resulting in any fraction of less than one-half of one- 
tenth of a mill; and in extending any tax whenever it amounts to the fractional 
part of a cent it shall be made one cent. The tax list shall also be made out 
to correspond with the assessment book, in reference to ownership and de- 
scription of property, with columns for the valuation and for the various items 
of tax included in the total amount of all taxes set down opposite such 
description of property. The amount of special taxes shall be entered in the 
proper columns, but the general taxes may be shown by entering the rate per 
cent of each tax at the head of the proper columns without extending the same, 
in which case a schedule of the rates per cent of such taxes shall be made on 
the first page of each tax list; such tax lists shall also show in a separate 
column the years for which any piece or parcel has been sold for taxes, if the 
same has not been redeemed or deeded for such taxes. The county auditor shall 
on or before the first day of November in each year, make and transmit to the 
state auditor, in such form as the state auditor may prescribe, a complete 
abstract of the tax list of his county. [1911, ch. 112; R. C. 1905, § 1441; 1883, 
sub-ch. 2, ch. 112, § 31; 1887, ch. 158, § 2; R. C. 1899, § 1141.] 

§ 2153. Certificate of county auditor in tax book. It shall be the duty of 
the county auditor to make in each tax book or list a certificate in the follow- 
ing form, viz.: 

State of North Dakota, bea : 


County of ............ 
de etamemuseas @UGILOF OF 54545 savaseias eounty, state of North Dakota, 
hereby certify that the following is a correct list of the taxes levied on the real 
and personal property in the town (or district as the case may be) of ........ 
for the year .......... 
Witness my hand and the official seal this ..... putes Gay OL 2usacurca 19 ns8 
seek (ek et eatertap ace iene County Auditor. 


[R. C. 1905, § 1542; 1897, ch. 126, § 53; R. C. 1899, § 1231.] 

§ 2154. Tax lists, when delivered to treasurer. The county auditor shall 
deliver the tax lists of the several districts of the county to the county treas- 
urer on or before the first day of December in each year, taking his receipt 
therefor; and such list shall be full and sufficient authority for the county 
treasurer to receive and couect taxes therein levied. [R. C. 1905, § 1543; 1897, 
eh. 126, § 54; R. C. 1899, § 1232; 1903, ch. 164,] 


As to necessity of attaching warrant to tax list. Fisher v. Betts, 12 N. D, 197, 96 N. 
W. 132. 
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ARTICLE 9.— Tug County TrEasuRER aND His Dvrtes. 


§ 2155. Notice of rates of taxation and time for payment. Deputy treasurer. 
On receiving the tax lists from the county auditor, the treasurer shall 
give notice in one or more official newspapers of the county, once in each of 
three successive weeks, specifying particularly in said notice the rates of 
taxation for all general purposes, and the amounts raised for each specific 
purpose, also designating a day on which he or his deputy will attend at the 
place of holding elections, or at some other convenient place in each town or 
district, which day shall not be prior to the first day of January in each year, 
for the purpose of receiving such taxes, and the treasurer or his deputy shall 
attend, for the purpose aforesaid, on the day and at the place named in said 
notice. The county treasurer shall, if directed by the county commissioners, 
have duplicate tax lists made, at the expense of the county, for his use while 
collecting taxes away from the county seat; and he may appoint one or more 
deputies to assist him in the collection of taxes, and may take such bond as 
security from the person so appointed as he deems necessary for his indemnity, 
and shall in all cases be liable and accountable for the proceedings and mis- 
conduct of his deputies in office. [R. C. 1905, § 1544; 1897, ch. 126, § 55; R. C. 
1899, § 1233.] 

“ae to notice to taxpayer of tax proceedings. Beggs v. Paine, 15 N. D. 436, 109 N. W. 

§ 2156. County treasurer collector of taxes. The county treasurer shall be 
the receiver and collector of all taxes extended upon the tax lists of the county, 
whether levied for state, county, city, town, school, poor, bridge, road or other 
purposes, notwithstanding anything in the charter of any city, or town, or in 
any other act heretofore passed to the contrary, including the special taxes 
of local improvements in cities as provided for by law, and also of all fines, 
forfeitures or penalties received by any person or officer for the school fund 
or for the use of his county and he shall proceed to collect the same according 
to law, and place the same when collected to the credit of the proper funds; 
but this provision shall not be construed so as to include any fines or penalties 
accruing to any municipal corporation for the violation of its ordinances. 
All tax receipts issued by the county treasurer shall be numbered consecutively, 
commencing with number one on the first receipt issued for the taxes of any 
one year, and he shall not receipt for more than one year ’s taxes on the same 
property in one tax receipt, but shall keep a separate and distinct series of 
numbers of receipts issued for the taxes of each year, for which the same has 
been levied and assessed in this state. ([R. C. 1905, § 1545; 1897, ch. 126, 


§ 56; R. C. 1899, § 1234.] 

County not authorized to retain from amounts collected as taxes for school district any 
portion of expenses incurred in making collection. Mineral School Dist. No. 10 v. Pen- 
nington County, 19 8. D. 602, 104 N. W. 270. 

§ 2157. Tax receipts, what to specify. Numbered consecutively. Dupli- 
cates. The county treasurer, upon the payment of any tax, shall give to the 
person paying the same a receipt therefor, specifying therein the land, town or 
city lot, or other property on which said tax was levied, according to its 
description on the tax list, or in some other sufficient manner, and the year or 
years for which the tax was levied, and each year’s tax shall be on a separate 
receipt and the receipts for each year shall be numbered from one upwards, 
until the tax list is returned to the auditor. Each receipt shall also specify 
the years for which any of the real estate described therein has been sold for 
taxes and not redeemed. The said receipt shall be made in duplicate, showing 
the name of the person, description of property, and the amount and date 
of payment; and the county treasurer shall return all such duplicate receipts, 
made by himself or deputies, to the auditor at the end of each day, who shall 
file and preserve them in his office. charging the treasurer with the amount 
thereof. [R. C. 1905, § 1546; 1897, ch. 126, § 57; R. C. 1899, § 1235.] 
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§ 2158. Treasurer may summon posse. Penalty for refusal. If the treas- 
urer is resisted or impeded in the execution of his office he may require any 
suitable person or persons to aid him therein, and if any such person refuses 
to aid, he shall forfeit a sum not exceeding ten dollars, to be recovered by 
eivil action in the name and for fhe use of the county, and the person or 
persons resisting shall be liable, as in the case of resisting the sheriff in the 
execution of civil process. [R. C. 1905, § 1547; R. C. 1899, § 1236.] 

§ 2159. Treasurer to keep a cash book. The county treasurer is required 
to keep a cash book, in which he shall enter an account of all moneys by him 
received, specifying, in proper columns provided for that purpose, the date 
of the payment, the number of the receipt issued therefor, by whom paid, and 
the several items as the same appear on the tax list, and the amount paid in 
road orders and supervisor’s receipts, each in a separate column, and the 
total amount for which the order or receipt was given in another column, and 
the treasurer shall keep his account of money received for and on account of 
taxes levied and assessed for any one year separate and distinct from those 
levied or assessed for any other year, and all entries in said cash book of 
moneys received for taxes shall be in the numerical order of the receipts 
issued therefor. [R. C. 1905, § 1548; R. C. 1899, § 1237.] 

§ 2160. Receipts for fines. Office hours. Custodian of warrants. When- 
ever the treasurer receives any money on account of fines or any other account, 
except taxes charged on the duplicate, he shall make out duplicate receipts, 
one of which receipts he shall deliver to the person paying, and the other 
he shall deposit with the county auditor at the close of business each day, 
in order that the treasurer may be charged with the amount thereof. The 
treasurer shall enter the same in his cash book, as in case of moneys received 
for taxes, but in a separate place, and with a separate and distinct series of 
numbers of receipts issued therefor. The county treasurer shall keep his 
office open from nine o’clock a. m. to four o’clock p. m. of each business day, 
and shall, within seven days after the close of business on each day, transmit 
to the county auditor the duplicate receipts of all moneys received and can- 
celled by him during the day, all warrants paid, all receipts taken and received 
for money paid out, except as hereinbefore provided. The auditor shall be 
custodian of such receipts, warrants and vouchers, and shall keep the same in 
some safe place to be provided by the county commissioners. He shall receipt 
to the treasurer for each and every receipt, warrant and voucher delivered to 
him, stating in said receipt the number and amount of each receipt, warrant 
and voucher. The county auditor shall forthwith compare said tax receipts 
and all other receipts, warrants and vouchers with the books of the treasurer ; 
and if, upon said comparison, he finds said receipts are in all respects correct, 
and are given for the actual amount due and paid into the treasury or for the 
amount actually paid out, as the case may be, that the warrants were actually 
paid, and that all such items and amounts have been properly entered upon the 
treasurer’s books, he shall so certify on the back of said receipts, but if any 
errors or omissions are found, he shall report the same to the county commis- 
sioners without delay, unless the error is corrected in his presence. ([R. C. 
1905, § 1549; 1881, ch. 117, § 1; R. C. 1899, § 1238.] 

§ 2161. Auditor to keep duplicate treasurer’s cash book. The county 
auditor is required to keep a duplicate of the treasurer’s cash book, and to 
enter therein all duplicate receipts by him received from the treasurer, in the 
same manner and form as the treasurer is required to enter the same. ([R. C. 
1905, § 1550; R. C. 1899, § 1239.] 

§ 2162. What orders receivable for taxes. The county treasurer shall 
receive in payment of taxes, orders or warrants on the several funds for which 
taxes may be levied, to the amount of the tax for such fund, without regard 
to priority of the numbers of the same, except when otherwise provided by 
law; and he shall write or stamp across the face of all such orders or warrants 
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the date of their receipt and the name of the person from whom received. 


[R. C. 1905, § 1551; 1897, ch. 126, § 58; R. C. 1899, § 1240.] 
City warrant upon general fund should be received by ge treasurer in payment of 
city taxes. Western Jown Lot Co. v. Lane, 7 8S. D. 599, 65 N. W. 17. 


§ 2168. Erroneous assessment, how and by whom corrected. If on the 
assessment roll or tax list there is any error in the name of the person assessed 
or taxed, the name may be changed and the tax collected from the person 
intended, if he is taxable and can be identified by the assessor or treasurer ; 
and when the treasurer, after the tax list is committed to him, shall ascertain 
that any land or other property is omitted, he shall report the fact to the 
county auditor, who, upon being satisfied thereof, shall enter the same upon 
his assessment roll and assess the value, and the treasurer shall enter it upon 
the tax list and collect the tax as in other cases. [R. C. 1905, § 1552; R. C. 
1899, § 1241.] 


Assessment of real estate in name of another than owner does not render tax void. 
Hartzler v. Freeman, 12 N. D. 187, 96 N. W. 294. 


ARTICLE 10.— Tax Parp BY MISTAKE. 


§ 2164. Tax paid by mistake. Correction. When any tax upon land for 
a given year shall have been paid through error or mistake of the county 
treasurer or auditor or by reason of the mistake of the party so paying the 
same, the county commissioners, upon affidavit of the party paying said tax 
and sufficient showing thereon and upon the filing of a satisfactory bond in 
the penalty of three times the face of the tax to indemnify the county, and 
all parties interested, shall cause to be corrected such error or mistake and 
may make proper application of the tax payment according to the affidavit 
of the party paying said taxes, and the books in the office of the county 
treasurer and auditor shall be corrected by making proper notation in red 
ink. Provided, that the treasurer, upon making any such correction, shall 
immediately cause a written notice of the same to be served personally or 
by registered mail upon the record owner of the land upon which the tax 
payment was cancelled. (1911, ch. 296.] 


ARTIOLE 11.— DELINQUENCY, PENALTY AND LiEN oF Taxes, DISTRESS AND SALE. 

County commissioners, sitting as board of county commissioners, have no power to re- 
duce individual assessments except in special instances. Minot v. Amundson, 22 N. D. 
236, 133 N. W. 551. : 

§ 2165. Abatement of taxes, how made. The board of county commis- 
sioners may, upon affidavit or other evidence, when satisfied beyond a doubt 
as to the illegality or unjustness of the assessment or in case of error, abate 
taxes whether real or personal. Full record of such abatement must be made, 
showing the reason for their action, and the county auditor shall certify such 
abatement to the county treasurer, who shall enter such facts opposite the 
tax so abated, which shall have the effect of discharging such tax. And when- 
ever taxes on any real estate remain unpaid and such property has not been 
sold to any purchaser other than the county, by reason of depreciation in value 
or other cause, the board of county commissioners may compromise with the 
owner of such property by abating a portion of such delinquent taxes on pay- 
ment of the remainder. The county auditor shall also make out a certified 
statement of the amount of state taxes so abated, which statement shall be 
forwarded to the state auditor, who shall give the county credit for the amount 
so abated. [R. C. 1905, § 1553; 1897, ch. 126, § 59; R. C. 1899, § 1242.) 

As to powers of board of county commissioners. Hagler v. Kelly, 14 N. D. 218, 103 N. 
mere commissioners sitting as board of county commissioners have no power to reduce 
individual assessments except in special instances. Minot v. Amundson, 22 N, D. 236, 133 
Nee ake of land not subject to taxation may recover money paid to redeem from tax 
sale, although sale was not declared void. Tisdale v. Ward County, 20 N. D. 401, 127 N. 
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§ 2166. Delinquent personal property taxes. When due. Penalty. Distress. 
All personal property taxes shall become due on the first day of December in 
each and every year for which the tax was levied, and become delinquent on 
the first day of March next after they become due, and thereupon a penalty of 
five per cent shall attach and be charged upon all delinquent taxes, and 
thenceforth there shall be charged interest at the rate of one per cent per 
month on the original amount of the tax until the same is paid. The county 
treasurer shall, during the month of January preceding the time when such 
tax shall become delinquent, give notice of the fact by mailing to each person, 
firm or corporation, a written notice stating the amount of tax due from each 
person, firm or corporation, and the date when same shall become delinquent. 
On or before the first day of September in each year the county treasurer 
shall make out a list of the unpaid delinquent personal property taxes, in 
the same order as they appear on the tax list, and shall, on or before the 
fifteenth day of September thereafter, notify by mail each of the delinquents 
that unless such taxes are paid on or before the fifteenth day of October, 
such taxes will be placed in the hands of the sheriff for collection, and the 
county treasurer shall on said fifteenth day of October deliver such list of 
delinquent taxes to the sheriff of his county, who shall immediately proceed 
to collect all such delinquent personal property taxes, and if such taxes are 
not paid upon demand he shall distrain sufficient goods and chattels belonging 
to the person, firm or corporation charged with such taxes if found within 
the county, to pay the same, with the said penalty of five per cent and all 
accruing interest and costs, and shall immediately proceed to advertise the 
same by posting notices in three public places in the town or district where 
such property is taken, stating the time when, and the place where, such 
property shall be sold, and the amount of said delinquent tax, together with 
the penalty and accruing interest, which place of sale shall be at the resi- 
dence or place of business of the person, firm or corporation whose goods 
have been distrained, or in case such person, firm or corporation has no 
residence or place of business within the town or district where such goods 
have been distrained, then at the place of sale of mortgaged chattel property 
within such town or district and no personal property shall be exempt from 
distraint and sale; and if the tax for which said property is distrained, 
together with the penalty and accrued interest and costs is not paid before 
the day appointed for such sale, which shall not be less than ten days after 
the taking of such property, such sheriff or his deputy shall proceed to sell 
such property at public vendue, or so much thereof as shall be sufficient to 
pay such taxes, penalty and costs of such distress and sale, and any surplus 
arising from said sale shall be disposed of as in case of sale of mortgaged 
personal property. On the first day of each month after receiving such list 
from the county treasurer such sheriff shall make out and file with the county 
treasurer a statement of the personal property tax collected by him, since 
the date of his last preceding statement, giving the name, town or district 
and post office address of each person, firm or corporation from whom col- 
lected, and the amount of the tax, including the penalty and interest col- 
lected from each, and at the same time turn over to the county treasurer the 
moneys collected as shown by such statement, and the treasurer shall issue 
receipts for the same as provided in section 2157, mailing such receipt to 
the person, firm or corporation entitled thereto. Such sheriff shall, at the 
time of filing such statement with the county treasurer, file a duplicate thereof 
with the county auditor, and shall on or before the first day of January 
next after receiving such list from the county treasurer file his annual state- 
ment of taxes collected as herein provided, together with the list of uncol- 
lected taxes as provided in section 2169; provided that all personal property 
taxes shall be a lien upon the property assessed from and after the date 
upon which assessment is made and it shall be the duty of the sheriff when 
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any person to whom personal property shall have bean assessed is, in his 
opinion, about to sell, barter or remove said property from the county, to 
collect such taxes at any time after the property shall have been assessed. 
The sheriff shall retain in his office the original delinquent tax list furnished 
him by the county treasurer, and it shall be his duty to collect at any time 
any taxes remaining uncancelled, unabated or unpaid, and on sending his 
notice for each succeeding year he shall include any unpaid balances together 
with interest, penalties and costs, with the new delinquent amount, and they 
shall be collected in the same manner as the current delinquent tax. [1911, 
ch. 300; 1909, ch. 197; R. C. 1905, § 1554; 1899, ch. 184; R. C. 1899, § 12438; 
1903, ch. et 1905, ch. ce 
njunction against sale of pro i ; ; ; ; ; 
287,23 Am. Rep. 622; 53 res | si eee ee eng eee oe rae 

§ 2167. Sheriffs shall file tax receipts. What to specify. Numbered con- 
secutively. Triplicates. Every sheriff, upon the payment of any delinquent 
personal property tax collected by him or his deputy, shall give to the person 
paying the same a receipt therefor, specifying therein the name of the person 
paying the same, the year’s tax, and the amount and date of payment; each 
year’s tax shall be on a separate receipt, which receipt shall be numbered 
consecutively from one upwards; each receipt shall be made in triplicate 
showing the name of the person, year’s tax, and the amount and date of pay- 
ment; and the sheriff shall return all duplicate receipts made by himself or 
his deputy to the auditor at the end of each month and keep the triplicate 
receipts on file in his office; and the auditor shall carefully compare and 
check such duplicate receipts with the report filed with the county treasurer 
each month by the sheriff for the collection of said taxes and the auditor 
shall file and preserve them in his office and give to the sheriff a receipt 
therefor. [1911, ch. 274, § 1.] 

§ 2168. Failure. Penalty. Any sheriff who shall fail to comply with the 
provisions of section 2167 shall, upon conviction thereof, be fined not less 
than twenty-five dollars nor more than one hundred dollars for each offense. 
[1911, ch. 274, § 2.] 

§ 2169. List of uncollected taxes, how disposed of. If the sheriff is unable 
to collect any of the taxes appearing in the list of delinquent taxes delivered 
to him by the treasurer, he shall write on the margin opposite the name of 
each person against whom such tax is assessed the word ‘‘ uncollected,’’ and 
append to such list his affidavit, or the affidavit of his deputy intrusted with 
the collection thereof, stating that he has made diligent search and inquiry 
for goods and chattels out of which to make collection of the taxes so remain- 
ing uncollected, and is unable to make or collect the same; he shall also note 
on the margin of such list the place to which any deliquent taxpayer has 
moved, with the date of removal, if he can ascertain such facts, and shall 
on or before the first day of January following the receipt of such lists, deliver 
the same with the affidavit aforesaid to the county auditor. The county auditor 
shall exhibit such list to the board of county commissioners at its next meet- 
ing and the board shall thereupon examine and compare the same with the 
sheriff’s return of taxes collected, to the auditor and treasurer, and may 
cancel on said list such taxes as they are satisfied cannot be collected, fur- 
nishing such lists of cancellation to the sheriff, who shall note on his list that 
such taxés have been cancelled, and it shall be the duty of the county auditor 
to certify to the state auditor the amount of state taxes so cancelled and the 
state auditor shall enter the same to the credit of the county accordingly. 
[R. C. 1905, § 1555; 1897, ch. 126, § 61; R. C. 1899, § 1244; 1903, ch. 134; 
1905, ch. 145.] 

§ 2170. Removal or disposal of personal property on which taxes are 
unpaid a misdemeanor. Any person who shall remove from the state or dis- 
pose of any personal property that has been assessed for the purpose of taxa- 
tion while such person shall be owing any personal property taxes within 
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the state shall be deemed guilty of a misdemeanor; provided, such property 
be so removed or disposed of with the intention of avoiding the payment of 
personal property taxes. [R.C. 1905, § 1556; 1905, ch. 144.] 


also section 2187. 
§ 2171. Lien of state and county for personal taxes. The right of the state 
and each and every county thereof to enforce the collection of personal 


property taxes shall take and have precedence of any and all liens on or | 


against personal property of a tax debtor; provided, that any person holding a 
lien on personal property of any tax debtor may demand and require the 
property of the tax debtor not covered by a lien to be first exhausted in the 
payment of such taxes. [R. C. 1905, § 1557; 1901, ch. 150.] 


Preference created was right merely to extent of taxes assessed against particular 
roperty covered by lien and property included in same class and assessed with it as one 
indivisible item as disclosed by assessment list. Advance Thresher Co. v. Beck, 21 N. 
D. 55, 128 N. W. 315, Ann. Cas. 1913B, 517. 


§ 2172. Delinquent personal taxes. Oollection. Whenever it is deemed 
expedient by the board of county commissioners of any county to collect 
delinquent personal taxes by action, they shall have the power to institute 
such an action in the name of the county for and on behalf of the county. 
[R. C. 1905, § 1558; 1901, ch. 163.] 

Personal liability for taxes, and remedies for its enforcement. 42 Am. St. Rep. 655. 
fcc by taxpayer of taxes paid. 22 Am. Dec. 519; 45 Am. Dec. 164; 94 Am. St. 

§ 2173. Contract for collection. In any county where for any reason per- 
sonal property taxes that have been delinquent more than one year remain 
unpaid, uncancelled or not put into personal property tax judgment, or in any 
county where delinquent taxes have been put into tax judgment, the com- 
missioners of such county may contract with the sheriff of the county to 
pay him a percentage of such delinquent personal property taxes, or per- 
sonal property tax judgments, as compensation for collecting the same, in 
lieu of or in addition to the compensation now provided by law. And such 
expense of collection shall be borne pro rata by the state, county, city, village, 
township or school district in which such tax is laid. [R. C. 1905, § 1559; 
1901, ch. 164.] 

§ 2174. Lien for delinquent personal taxes. After the county commis- 
sioners have cancelled so much of the delinquent taxes as they deem uncollect- 
ible as provided in the preceding section, the county auditor shall extend 
to and enter upon the tax list in the hands of the treasurer for the same year 
in aD appropriate column or columns for remarks, opposite each description 
of real property belonging to any person owning such uncollected personal 
property tax, words showing the year for which the same remains due, and 
the principal sum of such tax, as for example, ‘‘ personal tax, 1896, twelve 
dollars and seventy-eight cents.’’ And when the delinquent afterwards 
acquires any real property in the county such delinquent taxes may be 
entered in like manner upon any subsequent tax list; and from the time of 
such entry the delinquent taxes so entered shall become a lien on any real 
property of the delinquent against which they are so entered in the same 
manner and to the same extent as the taxes upon such real property, and 
collection thereof shall be enforced accordingly by sale of the lands against 
which they are so entered, or so much thereof as may be necessary, at the 
time when the lands are sold for delinquent taxes, and in the same manner 
as if originally charged against such lands. ([R. C. 1905, § 1560; 1897, ch. 126, 
§ 62: R. C. 1899, § 1245.] 

§ 2175. Neglect or refusal of treasurer or sheriff. Penalty. If any county 
treasurer shall refuse or neglect to collect any tax assessed upon personal 
property where the same is collectible, or to file the delinquent list and 
affidavit as herein provided, he shall be held, in his next settlement with the 
auditor, liable for the whole amount of such taxes uncollected, and the same 
shall be deducted from his salary or fees and applied to the several funds 
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for which they were levied, and any refusal or neglect on the part of the 
sheriff to perform the duties herein provided, whereby he fails to collect such 
delinquent taxes, shall be deemed malfeasance in office and he shall be liable 
to the county for the whole amount of tax, penalty and interest that he may 
neglect or refuse to collect. A failure of an assessor to return his assess- 
ment to the county auditor, or of the county auditor to report the changes 
made therein to the state auditor, or to return to the state auditor an abstract 
of the tax lists of his county, or to deliver said lists to the county treasurer, 
or a failure of the treasurer to return the same to the county auditor at the 
time or times specified in this article, or a failure on the part of the treasurer 
to do any of the things prescribed in section 2155 and section 2166, or a failure 
on the part of the sheriff to make an affidavit prescribed by section 2169, or 
to return his list at the time therein prescribed, or to make collection of any 
taxes appearing thereon, or a failure on the part of any officer to do any act . 
at the particular time specified in this chapter, shall in no manner invalidate 
any tax levy or any certificate of tax sale or tax deed. And when any 
notice is required to be published in a newspaper by the provisions of this 
article, if the same is printed in a supplement mailed and distributed with 
and as a part of the newspaper receiving the same for publication, such 
publication shall be deemed sufficient. [R. C. 1905, § 1561; 1897, ch. 126, 
§ 63; R. C. 1899, § 1246.] 

§ 2176. Removal of delinquent taxpayer to another county. Duty of 
auditor. In case of the removal of any delinquent taxpayer from the county 
in which his personal property was taxed to any other county in the state, it 
shall be the duty of the assessor to immediately make proper effort to ascer- 
tain the place of his destination and report the same to the county auditor, 
and thereupon it shall be his duty to make out and forward to the clerk of 
the district court of any county in this state to which any delinquent tax- 
payer may have removed, a statement of the amount of such delinquent taxes, 
including all penalties, interest and costs that may have attached, specifying 
the value of property on which said taxes were levied. [R. C. 1905, § 1562; | 
1897, ch. 126, § 64; R. C. 1899, § 1247.] 

§ 2177. Manner of collecting from such person. On receipt of any such 
‘statement or account, the clerk of the court receiving the same shall issue 
his warrant to the sheriff of his county, and the sheriff shall immediately 
proceed to collect the same of the person so charged with said taxes and per 
centum, together with a fee of twenty-five cents for each warrant so issued ; 
which sum, when collected, shall be paid to the clerk as his fee for issuing the 
same, and all taxes thus collected shall be by him remitted to the treasurer 
of the county to which said taxes belong; and at the same time he shall 
return the original statement or account to the auditor of the county from 
which it was received, stating the amount of his collections, and if any taxes 
remain unpaid, the reason why said taxes could not be collected, certifying 
in his official capacity to the same; and the auditor shall charge the treasurer 
to whom such remittance is made with the amount thereof, and cancel said 
taxes from the list; provided, that in all cases of delinquent taxes collected 
by the sheriff receipts shall be issued to him and payment shall be made in 
the manner provided in section 2157. [R. C. 1905, § 1563; 1897, ch. 126, 
§ 65; R. C. 1899, § 1248.] 

§ 2178. Fees of sheriff. The sheriff or his deputy shall be allowed the 
‘same fees for making distress and sale of goods and chattels, for the payment 
of taxes, as are allowed by law for making levy and sale of property on 
execution; provided, however, that the traveling fees shall be five cents a mile 
for each mile actually and necessarily traveled, and that in no case shall the 
mileage herein provided for be charged more than once under any pretext 
whatever, which fees shall be added to any tax and collected by the sheriff, 
_ and it shall be the duty of the sheriff or his deputy to furnish the county 
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commissioners, together with his bill for such services, a full and complete 
description of his route traveled, and in no case shall mileage be charged 
more than once from the county seat of the county in which the services 
required in this article are performed; provided, further, however, that when 
the sheriff collects delinquent personal tax without distress and sale he shall 
receive a fee of one dollar on such collection, to be paid by the delinquent. 
[R. C. 1905, § 1564; 1897, ch. 126, § 66; R. C. 1899, § 1249; 19038, ch. 170.] 


Error to assess in owner’s name does not render tax void, statute merely directory. 
Hertzler v. Casa Co., 12 N. D. 187, 96 N. W. 294. 


§ 2179. Payment of taxes after judgment. Duty of treasurer. Upon pay- 
ment to the county treasurer of any personal property tax for which judg- 
ment has been obtained, the treasurer shall deliver a certificate of the fact 
of such payment to the clerk of the court, who shall satisfy the judgment 
upon the margin of the record thereof, by stating the date of payment, and 
number of the receipt given therefor, and file such certificate. [R. C. 1905, 
§ 1565; 1897, ch. 126, § 67; BR. C. 1899, § 1250.] 

§ 2180. Settlement between treasurer and auditor. On the first day of 
each month of each year the county treasurer shall make a full settlement 
with the county auditor of his receipts and disbursements since the last 
settlement. and turn over to the auditor county warrants and other vouchers 
paid by him and all auditor’s warrants paid, taking the receipt of the auditor 
for such vouchers, and the auditor and treasurer shall distribute and credit 
to the proper funds all sums received since the last settlement. [R. C. 1905, 
§ 1566; 1897, ch. 126, § 68; R. C. 1899, § cage | | 

Distress may be made without actual seizure of bulky property. Elevator Co. v. Bot- 
tineau County, 9 N. D. 346, 83 N. W. 212. 

§ 2181. Accounts to be kept by auditor and treasurer with township. The 
county auditor and county treasurer shall keep accounts with the state 
and county, and with each township, city, incorporated village and school 
district in the county; and immediately after the settlement as provided in 
the preceding section they shall credit the collections to the proper funds; 
and upon application of any town, city, village or school district treasurer, 
the auditor shall give him an order on the county treasurer for the amount due 
such township, city, village or school district, and shall charge them respec- 
tively with the amount of such order; and at the same time shall notify the 
clerk of each township, city, village or school district of the issuance of such 
order; provided, that the county auditor shall not issue his order as in this 
section provided until the bond of the person applying for such order shall 
have been filed as required by law. [R. C. 1905, § 1567; 1897, ch. 126, § 69; 
R. C. 1899, § 1252.] 

§ 2182. When treasurer shall pay over the funds collected. The county 
treasurer shall immediately after each settlement pay over to the treasurer 
of the state, upon warrant of the state auditor, and to any municipal cor- 
poration or organized township, or any body politic, on the order of the 
county auditor, all moneys received by him arising from taxes levied and 
collected, belonging to the state, or to such municipal corporation or organ- 
ized township or school district. If any county treasurer shall willfully and 
negligently fail to settle with the state treasurer at the times and in the 
manner prescribed by law, he shall forfeit to the use of the state the sum of 
five hundred dollars, which sum may be recovered of him or his sureties on 
suit brought by the state treasurer in the name of the state, in any court im 
this state having jurisdiction; or, in case of failure of the state treasurer to 
bring such suit, then any citizen of the state may bring the same. ([R. C. 
1905, a 1897, ch. 126, § 70; R. C. 1899, § 1253.] 


unty not authorized to retain from amounts collected as taxes for school district 

any portion of expenses incurred in making collection. Mineral School Dist. No. 10 v. 
Pennington County, 19 S. D. 602. 104 N. W. 270. 

§ 2183. County responsible for state taxes. Liability of county tre: : 

Each county is responsible to the state for the full amount of tax levied for _ 
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state purposes, excepting such amounts as are certified to be unavailable, 
double or erroneous assessments as hereinafter provided. If any county 
treasurer proves to be a defaulter to any amount of state revenue, such 
amount shall be made up to the state within the next three coming years by 
additional levies in such manner in annual amounts as the board of commis- 
sioners may direct. In such case the county can have recourse to the official 
bond of the treasurer for indemnity. [R. C. 1905, § 1569; R. C. 1895, §§ 1248, 
1249; R. C. 1899, § 1254.] 

§ 2184. County treasurer’s final settlement, how made. When the county 
treasurer goes out of office, he shall make a full and complete settlement with 
the board of commissioners, and deliver up all books, papers, moneys and 
all other property pertaining to the office to his successor, taking his receipt 
therefor. The board of commissioners shall make a statement so far as state 
dues are concerned to the state treasurer, showing all charges against the 
treasurer during his term of office, and all credits made, the delinquent taxes 
and other unfinished business charged over to his successor, showing to what 
year and to what account the amount so paid over belongs. They shall also 
see that the books of the treasurer are correctly balanced before passing into 
the possession and control of the treasurer-elect. They shall witness and 
attest the actual transfer and delivery of accounts, books, vouchers and all 
funds by any outgoing treasurer to his successor in office, whether the treas- 
urer is succeeded by himself or another; and they shall cause to be entered 
of record their full compliance with the requirements of this section. [R. C. 
1905, § 1570; 1895, § 1254; R. C. 1899, § 1255.] 

§ 2185. Real estate taxes due and delinquent, when penalty and interest. 
All real estate taxes shall become due on the first day of December in each 
and every year for which the tax is levied, and become delinquent on the first 
day of March following, and if unpaid there shall attach thereto a penalty 
of five per cent as soon as the same become delinquent; also on the first day 
of June following an additional penalty of two per cent, and on the first 
day of November following a further penalty of three per cent on the original - 
tax, and the same shall be charged and collected accordingly, without being 
specially entered or noted on the tax list. [1911, ch. 299; R. C. 1905, § 1571;. 
1899, ch. 184; R. C. 1899, § 1256; 1903, ch. 163.] 


Special assessments bear simple interest at 7 per cent per annum from time that they 
must be paid. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

§ 2186. Taxes a perpetual lien. Vendor and vendee. Taxes upon real 
property are hereby made a perpetual paramount lien thereupon against all 
persons and bodies corporate, except the United States and the state, and 
taxes due from any person upon personal property shall be a lien upon any 
and all real and personal property owned by him at the time the tax became 
due, or which may be subsequently acquired by him, and the title to any of 
which personal property so owned or subsequently acquired remains in him 
at the time of the distraint. All faxes shall, as between vendor and pur- 
chaser, become a lien upon real estate on and after the first day of December 
in each year. [R. C. 1905, § 1572; 1897, ch. 126, § 72; R. C. 1899, § 1257.] 

Tax not a personal obligation, mere charge on land. Hertzler v. Cass Co., 12 N. D. 
187, 96 N. W. 294. 

Personal taxes not a superior lien to prior mortgage. Miller v. Anderson, 1 S. D. 539, | 
47 N. W. 957; Buell v. Boylen, 10 S. D. 180, 72 N. W. 406. ; 

Timber culture claim after issuance of final certificate is subject to levy for prior 
personal taxes. Danforth v. McCook County, 11 8. D. 258, 76 N. W. 940, 74 Am. St. Rep. 
808 


Lien for personal property taxes not invalid because county auditor filed no return 
showing them uncollectible out of personal property. Danforth v. McCook County, 11 
8. D. 258, 76 N. W. 940, 74 Am. St. Rep. 808. 

The lien of a county not lost by bidding in land at tax sale. (Rochford v. Fleming, 10 
8. D. 24, 71 N. W. 317. 

Lien for personal taxes is superior to subsequent mortgage. Iowa Land Co. v. Douglas 
County, 8 8. D. 491, 67 N. W. 52. 
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Holder of tax certificates, paying taxes, acquires lien on building removed from lot 
itil avs and before payment of tax by owner. Easton v. Crammer, 19 S. D. 224, 102 

Owner of tax sale certificates may pay subsequent delinquent general taxes, without 
aying subsequent special assessments, and receipts for such taxes constitute additional 
len. State ex rel. Moore v. Furstenau, 20 N. D. 540, 129 N. W. 81. 

Lien upon tax debtor’s property was not preferential. Advance Thresher Co. v. Beck, 
21 N. D. 55, 128 N. W. 315, Ann. Cas. 1913B, 517. 


§ 2187. Shipment of emigrant movables. Tax receipt required. That it 
shall be the duty of the agent of any transportation company, or common 
carrier within and operating in the state of North Dakota, to require of the 
shipper of, or person or persons offering for shipment any emigrant mov- 
ables, live stock or household goods, in weight more than one thousand 
pounds, that the party or parties offering such shipment for transportation 
shall before the same is received for shipment deposit with the agent of such 
transportation company the paid tax receipt for the current year in which 


such shipment is offered for transportation. [1911, ch. 250.] 

An emergency section attached to the foregoing section in Laws 1911 recites that 
“there now being no law by which shipment of emigrant movables and live stock on 
which taxes are due, can be prevented.” 

See, however, the threat in section 2170. 


§ 2188. Return of tax list to county auditor. Whenever any taxes are 
paid the treasurer shall immediately write upon the tax list opposite the 
name, in suitable column or columns for remarks, the word ‘‘ paid,’’ with 
the number of the receipt given. And, when a receipt is given for the pay- 
ment of any taxes on real property on the first Monday in October, the county 
treasurer shall make and deliver to the county auditor a certified list of 
uncollected delinquent taxes of the preceding year, giving full description 
of the property and name of the party to whom assessed, owned by any per- 
son who is charged with taxes on personal property for the same on any 
previous year which remains unpaid, he shall note the same on the tax list 
in like manner, and across the face of the tax receipt and duplicate, substan- 
tially in the following form: 

‘* Personal taxes of A. B. for (giving the year or years) unpaid.’’ And, 
after comparing the tax lists with his duplicate receipts on file in the county 
auditor’s office, he shall, at the July meeting of the board of county commis- 
sioners, exhibit such lists to the board and the county auditor, and the 
auditor shall make the entries concerning personal taxes as prescribed by 
section 2174 without regarding any payment of taxes on such real property. 
On the first day in December in each year the treasurer shall return the tax 
lists of the preceding year to the county auditor, and thereafter any person 
desiring to pay his delinquent taxes charged on said lists may pay the same 
to the treasurer at any time before the sale of the real property charged 
therewith, as in this chapter prescribed, on first obtaining from the auditor 
a statement of the amount due, including penalties and costs of advertising. 
[1913, ch. 220, § 1; R. C. 1905, § 1573; 1897, ch. 126, § 73; R. C. 1899, § 1258.] 


ARTICLE 12.— Tax SALE. 


§ 2189. Auditor’s notice of sale; publisher thereof must give bond. The 
county auditor, under the direction of the board of county commissioners, 
or a majority thereof, shall give notice of said sale in a legal newspaper in 
said county, having at least three hundred bona fide subscribers. In case 
no newspaper published in the county has three hundred bona fide sub- 
scribers, then such tax list shall be published in a legal newspaper in the 
county to be selected by the board of county commissioners. Each legal 
newspaper in said county desiring to be considered by the board of county 
commissioners as an applicant for the publication of the tax list of the current 
year, shall under oath state the average number of such paper’s bona fide 
subscribers for the year last past, not including exchanges, free subscribers 
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and sample copies, and shall, when requested so to do by the board of 
county commissioners, submit the subscription book or books of such paper 
to the board of county commissioners as proof of such bona fide subscrip- 
tion list. The newspaper in which said delinquent tax sale notice is to be 
printed shall be selected at the regular October meeting of each year. 
Said delinquent tax sale notice shall be printed for the three successive 
weeks immediately preceding the tax sale. If there be no newspaper printed 
in the county the county auditor shall give notice of such delinquent tax sale 
by a written or printed notice posted on the door of the court house or the 
building in which terms of court are usually held, or the usual place of 
meeting of the board of county commissioners. In case the newspaper 
designated to print the tax list has a daily edition, then such delinquent 
tax list shall be published in one issue of the daily edition and in two con- 
secutive issues of the weekly edition of the same paper. The publisher or 
publishers of the newspaper selected by the board of county commissioners 
for the publication of said tax list shall give bond to the county in the sum 
to be fixed by the board of county commissioners of not less than five hun- 
dred nor more than one thousand dollars, to be approved by the board of 
county commissioners, or a majority thereof, for the correct and legal pub- 
lication of such tax list in conformity with a copy furnished by the county 
auditor. Said notice shall contain the information that all lands on which 
the taxes of the preceding year (describing the same) remaining unpaid, 
shall be sold and the time and place of sale shall be the second Tuesday in 
December following. Such notice of delinquent tax sale shall contain a 
list of the lands to be sold, the name of the owner, as the records appear, and 
the amount of taxes and penalty due, to which the auditor shall add to each 
description of land so advertised the sum of twenty-five cents, and for each 
description of town lot the sum of ten cents, to defray the expenses of adver- 
tising. The cost of such advertising shall be paid by the county commis- 
sioners at the expiration of the sale upon the affidavit of the publisher; 
provided, that in no case shall the property so advertised be charged for 
such advertising an amount exceeding the sum actually paid for the same. 
To give further notice to the public of such tax sale, it shall be the duty 
of the county treasurer to mail to each owner, as the records appear, whose 
lands or lots are to be sold, a notice giving a legal description of the land 
offered for sale, said notice to be mailed not earlier than October first, nor 
later than October fifteenth, prior to date of sale. Provided, further, that 
in case the auditor’s copy furnished to the publisher of the delinquent tax 
lists contains matter other than description of the land to be sold and total 
and amount due thereon, including penalty, interest and costs, which shall 
be printed, in one sum total, then the extra space required to print the same 
shall be paid for by the county at the rate required for other legal printing. 
[1913, ch. 220, § 2; 1911, ch. 301; 1909, ch. 196; R. C. 1905, § 1574; 1897, 
eh. 126, § 74; R. C. 1899, § 1259.] 
Publication must be for twenty-one days preceding the sale. Finlayson v. Peterson, 
5 N. D. 587, 67 N. W. 953; Dever v. Cornwell, 10 N. D. 123, 86 N. W. 227. 
ee ber and tax deed considered and construed. Fisher v. Betts, 12 N. D. 197, 96 
Tax sale “ at door of the courthouse ” is sale “ at the court house.” Hobart v. Scott, 
25 S. D. 20, 125 N. W. 124. 
Duty of county treasurer, and not commissioners, to designate paper in which to pub- 
lish tax sale notices. Dewell v. Board, 8 S. D. 452, 66 N. W. 1079. 
Publication of notice must be for three full weeks of seven days each. Dever v. Corn- 
well, 10 N. D. 123, 86 N. W. 227. 
Notice must describe lands to be sold, and amount of both real and personal taxes. 
Mather v. Darst, 13 S. D. 75, 82 N. W. 407. 
oe Pada to interest and penalties on city taxes. Fargo v. Ross, 11 N. D. 369, 
92 N. W. 449. 


Unpaid taxes for any preceding year may be included in annual sale for delinquent 
taxes. Scott & B. Mercantile Co. v. Nelson County, 14 N. D. 407, 104 N. W. 528, 
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- oa notice to taxpayers of tax proceedings. Beggs v. Paine, 15 N. D. 436, 109 N. 


As to what constitutes weekly edition of newspaper within meaning of statute. Griffin 
v. Denison Land Co., 18 N. D. 246, 119 N. W. 1041. 

On sufficiency of notice of tax sale. Bandow v. Wolven, 20 8. D. 445, 107 N. W. 204. 

As to disposition of interest and penalties on taxes. State ex rel. Mitchell v. Mayo, 
15 N. D. 327, 108 N. W. 36. 


§ 2190. Penalty and interest, disposition of. All penalty and interest col- 


Ww 


lected on taxes shall belong to the county and become a part of the general | 


fund, or such other fund as the county commissioners may direct; except the 
penalty and interest collected on taxes and parts of taxes and special assess- 
ments due to organized townships and incorporated villages, towns and cities 
and school districts therein and special assessments made for drains and other 
Improvements. Such penalties and interest shall be paid to the township, 
village, town, city or school district therein, or drainage or other improve- 
ment fund for which was levied the tax or special assessment upon which 
the penalty and interest is collected. [1911, ch. 298; R. C. 1905, § 1575; 
(1899, ch. 4; R. C. 1899, § 1260.] 


Special assessments bear simple interest at seven per cent a annum from time the 
same should be paid. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

All penalties and interest, except on special assessments, belong to the county collect- 
ing them. Fargo v. Ross, 11 N. D. 369, 92 N. W. 449. 

Special assessments are not taxes within meaning of general tax provisions, and pen- 
alty or interest collected on special assessments does not belong to county. State ex rél. 
Viking Twp. v. Mikkelson, 24 N. D. 175, 139 N. W. 525. 

Prior to this amendment no authority existed in absence of sale, for collection of any 
interest or penalty on special drain assessments. Hackney v. Elliott, 23 N. D. 373, 137 
N. W. 433; State ex rel. Viking Twp. v. Mikkelson, 24 N. D. 175, 139 N. W. 525. 


_ § 2191. Auditor to sell at public vendue. Said sale shall be made at 
public auction at the office of the county auditor or usual place of holding 
court in the same building, and shall commence at the hour of ten in the 
forenoon, but may be adjourned from day to day for a period of ten days, 
‘whenever it is necessary for the disposal of the lands advertised. The lands 
and lots shall be offered for sale by the county auditor or his deputy in the 
order in which they appear in the advertised list, and each tract or lot shall 
be offered separately and struck off to the bidder who will pay the total 
amount of taxes, penalties and costs charged against it, including any per- 
sonal taxes specified in the list and in the advertisement, which are a lien 
upon it, and who will agree to accept the lowest rate of interest from the 
date of sale on the amount of such taxes, penalties and costs so paid by 
him, which said rate shall in no case exceed twelve per cent per annum. 
But if the sum bid for the same is not paid before the sale closes, such tract 
or lot shall again be offered for sale in like manner. The county treasurer 
shall attend the sale and receive all moneys -paid therein and when any tract 
‘of land or lot remains unsold for want of bidders, the same shall again be 
offered before the sale closes, and if there is no other bidder he shall bid 
for the same in the name of the county and the same shall be struck off and 
‘become forfeited to the county. Such tract or lot shall be assessed and taxed 
like others until the period of redemption expires, but shall not again be 
offered for sale for such subsequent taxes unless the county has made an 
‘assignment of the certificate of sale, and if not so assigned such forfeiture 
shall become absolute at the expiration of such period for redemption. [1911, 
ch. 293; R. C. 1905, § 1576; 1897, ch. 126, § 76; R. C. 1899, § 1261; 1901, 
ch. 154.] 


Tax deeds, see section 2206. 

Tax sale purchaser bound by rule of “caveat emptor.” Budge v. Grand Forks, 1 N. D. 
309, 47 N. W. 390; Tyler v. Cass County, 1 N. D. 369, 48 N. W. 232; McHenry v. Brett, 
9 N. D. 68, 81 N. W. 65; Investment Co. v. Beadle County, 5 8. D. 410, 59 N. W. 212. 

Recital in tax deed that purchaser bid full amount of taxes and recital as to rate of 
interest, were not essential to validity of tax deed. Sobek v. Bidwell, 24 S. D. 469, 124 
N. W. 431. 
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Tax deed is valid which shows sale at “county treasurer’s office in = 
geri v.. Pierce, 27 S. D. 460, 131 N. W. 514. si ; eee 
own lots assessed separately must be sold tely. ] : . D. 
$16.73. N. OW. ano, p y separately. Salmer v. Lathrop, 10 8S. D 
ety assessed together cannot be sold separately. O’Neil v. Tyler, 3 N. D. 47, 53 N. 
As to necessity of each tract sold at tax sale being struck off to bidder accepting lowest 
rate of interest. Youker v. Hobart, 17 N. D. 296, 115 N. W. 839. 
Tax deed must show that entire tract was sold to one offering to pay taxes, etc., at 
eee iy of interest big ting v. Lane, 21 8. D. 101, 110 N. Ww 37. 
njunction against sale of pro for illegal taxes. 69 Am. Dec. 198; 49 : : 
287; 23 Am. Rep. 622; 53 An. Hes 110. ie ic ail 


§ 2192. Certificate of sale of each parcel. What title passes. The auditor 
shall execute to the purchaser of any piece or parcel of land a certificate 
which may include all lands sold to him and which may be substantially in 
the following form: 


COUNTY CERTIFICATE OF SALE FOR TAXES. 


Ly seseses ded ashevaustster uate aus , auditor of the county of ........ ek ware Oiesbavee ag 
in the state of North Dakota, do hereby certify that the following described 
real estate in said county and state, to wit: (describing the same), was 
on the .......... CBY OL cA Gasciee en , A. D. 19...., sold by me in the 
manner provided by law for the delinquent taxes of the year 19...., thereon, 
amounting to .............. dollars, including interest and penalty thereon, 
and the costs allowed by law to .......... ee re for the sum of 
ee ee ee rere dollars, he being the bidder who agreed to accept the 
lowest rate of interest thereon from the date of sale on the amount of such 
taxes, penalties and costs so paid by him, and that said rate of interest which 
said purchaser so agreed to accept was ........ per cent per annum. 

And, I further certify that unless redemption is made of said real estate 
in the manner provided by law the said ...... go pare ated or assigns will 
be entitled to a deed therefor on and after the ........ CGy OL .isssenceucs : 
A. D., 19...., on the surrender of this certificate. 

In Witness Whereof, I have hereunto set my hand and seal this ........ 
A8Y Of ncccenees, vow Ay Deo 19 scc% 

(Seal.) ee ee sawecee 

Auditor. 
(1913, ch. 113; R. C. 1908, § 1577; 1897, ch. 126, § 77; R. C. 1899, § 1262.] 
eee of description in certificate of tax sale. Beggs v. Paine, 15 N. D. 436, 109 
Holder of tax certificates, paying taxes, acquires lien on building removed from lot 
pad and before payment of tax by owner. Easton v. Crammer, 19 S. D. 224, 102 N. 


§ 2193. Certificates as evidence. Grounds for voiding sale. Such certifi- 
cates shall in all cases be prima facie evidence that all requirements of law 
with respect to the sale have been duly complied with, and that the grantee 
named therein is entitled to a deed therefor after the time of redemption has 
expired; and no sale shall be set aside or held invalid, unless the party 
objecting to the same shall prove either that the property upon which the 
tax was levied was not subject to taxation, or that the taxes were paid prior 
to such sale, or that notice of such sale as required by law was not given; 
or that the piece or parcel of land was not offered at said sale to the bidder 
who would pay the amount for which the piece or parcel was to be sold, in 
which cases, but in no other, the court may set aside the sale or reduce the 
amount of taxes upon such land, rendering judgment accordingly. [R. C. 


1905, § 1578 ; 1897, ch. 126, § 78; R. C. 1899, § 1263.] 
Tax sale excludes every objection to proceedings except irregularities specifically men- 
tioned. Beggs v. Paine, 15 N. D. 436, 109 N. W. 322. 
Bars objection to tax sale under tax law of 1897 for assessors’ failure to verify assess- 
oe roll. State Finance Co. v. Mather, 15 N. D. 386, 109 N. W. 350, 11 A. & E. Ann. 
as. 1112. ~ 
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Defect in complaint in action to annul tax sale in omitting itemized statement as basis 
for county levy, is cured by statute. Scott & B. Mercantile Co. v. Nelson County, 14 N. 
D. 407, 104 N. W. 528. 

On certificate of tax sale as prima facie evidence of all prior proceedings, where de- 
scription in notice of sale is defective. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 
ey possession under tax certificate during redemption period adverse. 13 L.R.A.(N.S.) 
Validity of tax sales where nonpayment is due to mistake or negligence of the tax 

officers. 20 L.R.A. 487. 

§ 2194. Limitation of action to quiet title. Any person having or claim- 
ing title to or lien or incumbrance upon any land, whether in his possession 
or the possession of another, or vacant or unoccupied, may commence and 
maintain an action, either in law or in equity, at any time before or after 
the issuing of a tax certificate, and within three years after the execution and 
delivery of a deed, or in case of deeds heretofore issued, then within three 
years after the taking effect of this section, against any party, person, county, 
state or corporation claiming any title to or interest in such lands or len 
upon the same adversely to him by or through such tax sale, tax certificate 
or tax deed heretofore or hereafter made, to test the validity of the tax sale, 
tax certificate or tax deed, or to quiet the title to said lands as against such 
claims of such adverse claimant, or to remove the cloud from the title arising 
from such tax sale, tax certificate or tax deed, and if no action is commenced 
within the time aforesaid such tax deed shall vest in the grantee a fee simple 
title to the lands and premises described in such deed, free from all liens 
and incumbrances made or accrued at or prior to the date of the execution 
and delivery of such deed, except taxes, and such grantee may at any time 
thereafter maintain an action against any and all parties for the possession 
of such premises, and the rights of action herein given shall be governed 
by the same rules of procedure as rights of action given by section 8044; 
provided, that nothing in this section shall be construed to prevent any 
person holding a tax deed from beginning an action against parties claiming 
title to or lien upon such premises at any time after the execution of the deed, 
to obtain possession of such premises, or to quiet the title to such lands as 
against such adverse claimants. [R. C. 1905, § 1579; 1897, ch. 126, § 79; 
R. C. 1899, § 1264.] 

Inapplicable to redemptions under former sales. Blakemore v. Cooper, 15 N. D. 5, 4 
L.R.A.(N.S.) 1074, 125 Am. St. Rep. 574, 106 N. W. 566. 

A tax deed void on its face cannot operate to set statute of limitations in motion. 
Attorney’s fees not properly recoverable as damages. Allowance or not of interest on 
rental value ere with jury. Hegar v. DeGroat, 3 N. D. 354, 56 N. W. 150; Sweigle 
v. Gates, 9 N. D. 538, 84 N. W. 481; Salmer v. Lathrop, 10 S. D. 216, 72 N. W. 570; Hor- 
enill v. Farnham, 16 8. D. 414, 92 N. W. 1082; Roberts v. Bank, 8 N. D. 504, 79 N. W. 
1049; Eaton v. Bennett, 10 N. D. 346, 87 N. W. 188. 

In a suit to set aside a tax deed which is conceded by the record and admitted by the 
answer to have been merged in fee title, section does not apply. McKinney v. Minnehaha 
County, 17 S. D. 407. 

Court can decree that party attacking tax deed shall reimburse the purchaser, if deed 
has been set aside for defects not affecting the validity of the tax. Idem, 17 S. D. 407. 

Does not apply where plaintiff conceded on record and defendant’s answer showed to 
have been merged in the fee title. McKinney v. Minnehaha County, 17 S. D. 407. 

A tax deed void on its face cannot operate to set the statute of limitations in motion. 
Beck v. State Finance Co., 112 C. C. A. 413, 192 Fed. 25. 

Statute limiting time for attack on tax sale, or creating a conclusive presumption as 
to its validity as applied to a sale under proceedings, void for jurisdictional defects, 
under which possession has not been taken. 8 L.R.A.(NS.) 157. 

Effect of void proceedings under which real estate is sold for taxes to start limitations 
running in favor of purchaser in possession. 8 L.R.A.(NS.) 356. 

Does a void tax deed set in motion special statutes of limitations governing actions to 
recover lands sold for taxes. 27 L.R.A.(NS.) 339. 

§ 2195. Tax sale record. The county auditor shall make a record of the 
sale of real estate for delinquent taxes in a book kept for that purpose, which 
shall show the name of the owner (if known), the description of each piece 
or parcel of property as contained in the tax list, the amount of tax, the 
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penalty and costs, the amount sold for, date of sale, to whom sold, number 
of the certificate, to whom assigned, date and amount of redemption (af 
redeemed), and by whom redeemed. All lists, books and records pertaining 
to tax matters shall be turned over to the county auditor for the purposes 
of this chapter, who shall have authority to make redemptions and assign- 
ments of tax sale certificates and tax deeds thereon according to law. [R. C. 
1905, § 1580; 1897, ch. 126, § 80; R. C. 1899, § 1265.] 

§ 2196. Who may not purchase. Effect of purchase by owner. Any person 
except county auditors, county treasurers, and each of their deputies or clerks, 
may become the purchaser at such sale. If the owner purchase, the sale shall 
have the effect to pass to him (subject to redemption as herein provided) 
every right, title and interest of any and every person, company or corpora- 
tion, free from any claim, lien or incumbrance, as the owner so purchasing 
may be legally or equitably bound to protect against such sale, or the taxes 
for which such sale was made; and no such sale of real estate for taxes shall 
be considered invalid on account of the same having been charged in any 
other name than that of the rightful owner; provided, that nothing herein 
contained shall be so construed as to prevent any officer or his deputy or 
clerk from becoming the purchaser at such sale of any lands of which he may 
be the owner, or upon which he may have a lien; provided, further, that no 
county auditor, county treasurer, their deputies or clerks, shall act as agent 
or attorney for the purchasers at such sale. [R. C. 1905, § 1581; 1897, 
ch. 126, § 81; R. C. 1899, § 1266.] 

Assessment of real estate in name of another than owner does not render tax void. 
Hartzler v. Freeman, 12 N. D. 187, 96 N. W. 294. 


Failure to assess in name of owner will not invalidate assessment. Sykes v. Beck, 12 
N. D. 242, 96 N. W. 844. 
e Who may purchase at sale for taxes and enforce title. 15 Am. Dec. 684; 75 Am. St. 

ep. 229. 

Right of cotenant to acquire and enforce tax title. 116 Am. St. Rep. 367. 

Right of cotenant to purchase in his own right at a sale for taxes assessed against the 
person from whom the cotenants derived title. 19 L.R.A.(NS.) 591. 

Purchase by tenant at tax sale during tenancy. 53 L.R.A. 939. 

Right of wife to secure husband’s property at tax sale. 9 L.R.A.(NS.) 674. 

ect of purchase at tax sale by or in the interest of mortgagor, guarantor of mort- 

gage indebtedness, or purchaser of equity of redemption. 16 L.R.A.(N.S.) 121. 


§ 2197. Redemption of real estate. If at said sale any piece or parcel of 
land shall be sold to a purchaser, the same may be redeemed at any time 
within three years from the date of sale by any person or corporation having 
an interest therein who shall pay into the treasury of the county for the 
credit of the person thereto entitled, the amount paid by the purchaser at 
the time of sale, with a penalty of five per cent and interest thereon at the 
rate specified in such certificate of sale together with all amounts of sub- 
sequent taxes, penalties and interest paid by the holder of such certificate 
of sale up to the date of redemption with interest at the rate of one per 
cent per month from the date of payment of such subsequent tax, which 
date of payment shall not be prior to the day upon which such subsequent 
tax became delinquent. In case any piece or parcel of land was not sold for 
want of bidders, then any person or corporation having an interest therein 
shall have the same right of redemption from the county, and on the same 
terms, as from a purchaser at a tax sale. The county auditor shall certify 
to the amount due upon such redemption, and on payment of the same to 
the county treasurer, he shall make duplicate receipts for the certified amount, 
describing the property redeemed, one of which shall be filed with the 
county auditor, which shall have the effect to annul the sale. If the amount 
so paid for the purpose of redemption be less than required by law it shall 
not invalidate such redemption, but the county auditor shall be lable for 
the deficiency to the person entitled thereto. Minors, insane persons or 
persons in captivity, or in any country with which the United States is at 
war, having an estate in, or liens on lands sold for taxes, may redeem the 
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same within three years after such disability ceases; but in such cases the 
right to redeem must be established in a suit for that purpose, brought 
against the party holding the title under sale. Any person who has or 
claims an interest in, or lien upon, any undivided estate in any piece or 
parcel of land sold, may redeem such undivided estate by paying into the 
treasury a proportionate part of the amount required to redeem the whole 
and in such case the certificate of redemption shall express the estate or 
interest redeemed. [1909, ch. 199; R. C. 1905, § 1582; 1897, ch. 126, §§ 83-85; 


1899, ch. 186; R. C. 1899, § 1267; 1905, ch. 158.] 

Right to redeem from tax sale is “right accrued ” which cannot be affected repeal- 

ing cage Blakemore v. Cooper, 15 N. D. 5, 4 L.R.A.(N.S.) 1074, 125 Am. St. Rep. 574, 
. W. 566, 

Forfeited lands under tax sale cannot be in sold for taxes while forfeited lands. 
Patton v. Cass County, 13 N. D. 351, 102 N. W. 174. 

Tender, although not accepted, will work redemption. Gibson v. Pekarek, 27 8. D. 
423, 131 N. W. 728. 

Mortgagee whose mortgage recorded before taxes due on personal property became a 
lien, may redeem from tax sale without paying such taxes. Buell v. Boylan, 10 S. D. 
180, 72 N. W. 406. 

Notice of redemption from tax sale which omits to give section, township, or range of 
property is insufficient. Stokes v. Allen, 15 8S. D. 421, 89 N. W. 1023. 

First and last days in computing time for redemption from tax sale. 49 L.R.A. 237. 

Effect of tender of redemption money. 20 L.R.A. 491. 


§ 2198. Warrants to be drawn for money due owners. Upon application 
of the party entitled thereto, the auditor shall give to such party his warrant 
upon the treasurer for any money paid into the treasury on the sale of any 
piece or parcel of land in excess of the amount due upon such piece or parcel 
at the time of sale, or for any money paid in for redemption which may be due 
to the purchaser at the sale, or his assignee; provided, that the certificate of 
sale shall be surrendered and cancelled at the time of such payment, or if the 
redemption is for a part or undivided interest in such piece or parcel the 
amount of such redemption and the proportion redeemed shall be indorsed 
thereon, which shall be a cancellation of such part of the certificate. [R. C. 
1905, § 1583; 1897, ch. 126, § 86; R. C. 1899, § 1268.] 

§ 2199. Rights of purchaser when land is not redeemed. The purchaser 
of any piece or parcel of land shall, if there be no redemption, be entitled 
to the possession, rents and profits at the end of three years from the date 
of the certificate, and if on demand of such purchaser to the party or parties 
in possession such party or parties refuse or neglect to render such possession, 
such party or parties may be proceeded against as parties holding over after 
the determination of his or their estate, which proceedings may be instituted 
and prosecuted pursuant to the provisions of law in such case made and 
provided; provided, however, that all rights of such purchaser and his 
assigns to possession, title or lien of any kind of, to or upon such piece or 
parcel of land, shall cease absolutely and be deemed forfeited and extin- 
guished (and the auditor shall cancel such lien from his records), unless 
possession thereof be taken by him or them, or proceedings for such posses- 
sion be by him or them instituted or deed therefor be executed and delivered 
to him or them by the proper officer, prior to the expiration of six years .. 
from and after the date of such certificate, or in case of sales heretofore made 
and where five years or more have already elapsed since the date of such 
certificate, then prior to the expiration of one year after the taking effect 
of this section. [1907, ch. 220; R. C. 1905, § 1584; 1897, ch. 126, § 87: R. C. 


1899, ; 1269; 1901, ch. 165.] 
imitations do not run against void tax deed, though recorded three years. Hegar v. 

De Groat, 3 N. D. 354, 56 N. W. 150; Salmer v. SEER 10 S. D. 216, 72 N. W. 570; 
Sweigle v. Gates, 9 N. D. 538, 84 N. W. 481; Duncan v. Newcomer, 9 S. D. 375, 69 N. W. 
580; Horswill v. Farnham, 16 S. D. 414, 92 N. W. 1082. 

Inapplicable to sales to state or county where rights are unassigned. Scott & B. Mer- 
cantile Co. v. Nelson County, 14 N. D. 407, 104 N. W. 528. 

Tax deed which has been recorded three years and is not void on its face, as bar to 
action to recover possession of property. - 

5 


Revenue and Tazatton. POLITICAL CODE. §§ 2199-2200 


Constitutional as valid limitation act. State Finance Co. v. Mather, 15 N. D, 386, 109 
N. W. 350, 11 A. & E. Ann. Cas. 1112. 


Irregularity in tax proceedi insufficient ground to commence action to avoid tax 
deed. Stoddard v. Lyon, 18 8. D. 207, 99 N. W. 1116. 


Action to determine adverse claims not barred by three years’ record of tax deed in- 
valid because property was not assessed. Moran v. Thomas, 19 S. D. 469, 104 N. W. 212.. 


Mere recording of instrument in form of tax deed will not start running of statute. 
Bandow v. Wolven, 20 S. D. 445, 107 N. W. 204. 


Action by former owner to quiet title as against tax deed barred after three years. 
Northwestern Mortg. Trust Co. v. Levtzow, 23 8. D. 562, 122 N. W. 600. 


Tax sale certificates, barred by this statute, are not liens on land. Hodgson v. State 
Finance Co., 19 N. D. 139, 122 N. W. 336. 


_ Tax deed is fair on its face, and running three-year statute of limitation, where no 
ured crionsl step is shown to be defective. J.auderdale v. Pierce, 27 6. D. 460, 131 N. 
. 514. 


Pec ee not accepted, will work redemption. Gibson v. Pekarek, 27 §. D. 423, 
§ 2200. Void sales. Void taxes. Repayment. When any sale of land for 
taxes is adjudged to be void, the judgment shall state the reason why it is 
void, and in all such cases and in cases where, by mistake or wrongful act of 
the county treasurer or auditor, land has been sold upon which no taxes were 
due, and in cases where taxes have been or may be paid on lands not subject 
to taxation, or on lands where subsequent to payment the entry has been or 
may be cancelled, the money so paid and all subsequent taxes, penalties and 
costs which have been or which may be paid, shall be refunded, with interest 
at seven per cent per annum from the date of payment to the person making 
such payment, his heirs or assigns and the same shall be refunded out of the 
county treasury to which such money was paid, on an order from the county 
auditor, and a pro rata share of the money so refunded shall be charged to 
the state and to any incorporated city, town, village or school corporation 
which may have received any part of such void tax. Whenever any sale of 
land or certificate or tax deed made or delivered under this chapter is ad- 
judged to be void, unless the judgment declares the tax to be illegal, the tax 
and all subsequent taxes returned to the purchaser or assignee, shall remain 
and be a lien upon the land sold, and the county auditor shall advertise and 
resell the same at the next succeeding annual sale for the full amount of 
taxes, penalties and costs due thereon. All lands which may have been or may 
be bid in for the state or any county in the state by virtue of the provisions 
of law, may be disposed of by the county auditor at public or private sale 
as the county commissioners may direct, subject to such rules and restrictions 
as they may prescribe. [R. C. 1905, § 1585; 1897, ch. 126, § 88; 1899, ch. 139; 
R. C. 1899, § 1270.] 

Does not conflict with section 61 of constitution. Paine v. Dickey County, 8 N. D. 581, 

80 N. W. 707; Sherwood v. Barnes County, 22 N. D. 310, 134 N. W. 38. 
County not liable for taxes paid on tax sale not adjudged void, though land exempt. 
Money paid to protect tax sale void because property exempt from taxation, not recover- 


able. Van Ness v. Sargent County, 7 N. D. 139, 73 N. W. 1083; Sheets v. Paine, 10 N. D. 
103, 81 N. W. 118. 

Repayment under erroneous sales. Roberts v. Bank, 8 N. D. 504, 79 N. W. 1049; Paine 
v. Dickey Co., 8 N. D. 581, 80 N. W. 707; Investment Co. v. Thayer, 7 S. D. 72; Invest- 
ment Co. v. Beadle Co., 5 S. D. 410. 

Fee owner of land not subject to taxation may recover money paid to redeem from tax 
sale, although sale was not declared void. Tisdale v. Ward County, 20 N. D. 401, 127 
N. W. 512. 

Holder of tax sale certificate, which has been adjudged void, may recover amount paid 
therefor, notwithstanding fact that he has not paid subsequent taxes. Sherwood v. 
Barnes County, 22 N. D. 310, 134 N. W. 38. 

No action to recover purchase money of land at tax sale void because of improper de- 
scription. Towa & Dakota Land Co. v. Barnes County, 6 N. D. 601, 72 N. W. 1019. 

Taxes not recoverable where land sold not subject to taxation because property of 
United States. Stutsman County v. Wallace, 142 U. S. 293, 35 L.ed. 1018, 12 8. Ct. R. 
227. 

Statute does not apply to sales made prior to its enactment. American Invest. Co. v. 
Thayer, 7S. D. 72. 63 N. W. 233. 

No demand is necessary before suit to recover taxes illegally paid Boynton v. Faulk 
County, 7S. D. 423, 64 N. W. 518. ; 

523 


§§ 2200-2202 POLITICAL CODE. Revenue and Tazation. 


Taxes paid are recoverable where treasurer wrongfully advertises and sells real estate 
of one person for taxes of another. Erickson v. Brookings County, 3 8. D. 434, 53 N. W. 
857, 18 L.R.A. 347. 

Purchaser at tax sale bound to know that the property is rightfully sold. American 
Invest. Co. v. Beadle County, 5 S. D. 410, 59 N. W. 212; Budge v. Grand Forks, 1 N. D. 
309, 47 N. W. 390, 10 L.R.A. 165; Tyler v. Cass County, 1 N. D. 369, 48 N. W. 232; Me- 
Henry v. Brett, 9 N. D. 68, 81 N. W. 65. , 

County auditor cannot issue refundment order as means of saving purchaser at tax 
sale harmless. Re Freerks, 11 N. D. 120, 90 N. W. 265. 

Unpaid taxes for any preceding year may be included in annual sale for delinquent 
taxes. Scott & B. Mercantile Co. v. Nelson County, 14 N. D. 407, 104 N. W. 528. 

As to who is entitled to reimbursement on void tax sale certificate. State Finance Co. 
v. Beck, 15 N. D. 374, 109 N. W. 357. 

Necessity of judgment showing reasons why taxes or sales are void. Beggs v. Paine, 
15 N. D. 436, 109 N. W. 322. 

Purchaser of tax certificate with erroneous description cannot recover amount paid for 
Legged and certificate. Minnesota Loan & Invest. Co. v. Beadle County, 18 S. D. 431, 101 

. W. 29. 

Special assessments bear simple interest only, at seven per cent per annum from time 
of delinquency. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

Right of purchaser at void sale to recover money paid. 42 Am. St. Rep. 588. 

Right of purchaser at invalid tax sale, in absence of statute, to be reimbursed by tax- 
ng authority for the purchase price, or for taxes subsequently paid by him. 31 L.R.A. 
(N.S.) 1141. 

Right of one holding under invalid tax deed to be reimbursed for improvements. 34 
uR.A.(NS.) 549. 

Liability of tax officers or their bond for failure of tax purchaser’s title on account of 
irregularities in procedure. 41 L.R.A.(NS.) 967. 

As to similar provision in Iowa Revision of 1860, § 785, see Coulter v. Mahaska 
County, 17 Iowa, 92; Scott v. Chickasaw County, 53 Iowa, 47, 3 N. W. 820. 


§ 2201. Irregularity does not annul tax. In any action or proceeding for 
the collection or annulment of taxes levied or assessed against any person 
or property in this state and in any action or proceedings to determine adverse 
claims to real estate, no tax shall be set aside for any irregularity or defect in 
form, or illegality in assessing, laying or levying such tax if the person against 
whom or the property upon which such tax is levied, assessed or laid is in 
fact liable to taxation, unless it be made to appear to the court that such 
irregularity resulted to the prejudice of the party objecting, or that the 
taxes against such person or property have been partially, unfairly or un- 
equally assessed, and in such cases the court may reduce the amount of such 
taxes and give judgment accordingly; the court shall also have power to 
amend and correct all irregularities or defects in the form or manner of 


assessment. [R. C. 1905, § 1586; 1903, ch. 166.] 
Inapplicable to jurisdictional defects in assessments of real property. State Finance 
Co. v. Bowdle, 16 N. D. 193, 112 N. W. 76. 
As to necessity of one seeking relief in equity paying taxes due. Powers v. First Nat. 
Bank, 15 N. D. 466, 109 N. W. 361. 


§ 2202. Sale of property bid in for the county. ll pieces or parcels of 
real property bid in for the county under the provisions of this chapter, and 
not redeemed or assigned within three years from the date of the certificate 
of sale, shall, upon the giving of the required notice of expiration of redemp- 
tion, become the absolute property of the county and may be disposed of 
by the county auditor at public or private sale, as the county commissioners 
may direct, subject to such rules and restrictions as they may prescribe. 
The county auditor shall execute deeds for all property so sold to the pur- 
chasers thereof, in the same manner and with like effect as upon other certifi- 
cates of purchase of tax sale, and the proceeds of such sale shall be paid into 
the county treasury, and the amounts due the state, or any city, township, in- 
corporated village or school district from the taxes for which the same were 
sold, or their just proportion thereof, shall be apportioned and placed to the 
eredit of the state, city, township, incorporated village or school corporation 
entitled thereto, and the remainder shall go into the general fund of the 
county. Any person having an interest or lien upon any piece or parcel of 
forfeited land may redeem the same any time after forfeiture, and before the 
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sale thereof, by paying the amount due thereon. [R. C. 1905, § 1587; 1897, 
ch. 126, § 89; R. C. 1899, § 1271; 1903, ch. 168.] 
As curing defects in tax proceedings. State Finance Co. v. Mather, 15 N. D. 386, 109 
N. W. 350, 11 A. & E. Ann. Cas. 1112. 

§ 2203. Property bid in for the county. Assignment form. At any time 
after any piece or parcel of land shall have been bid in for the county, and 
before such piece or parcel of land shall become forfeited to the county, and 
while such tract or parcel of land shall remain unredeemed, the county auditor 
may assign and convey the same and all the right of the county in such piece or 
parcel of land acquired at such sale, to any person (except the county auditor, 
county treasurer, their deputies and clerks) who shall pay the amount for 
which the same shall have been bid in, and the amount of all subsequent 
delinquent taxes, penalties, interest and costs upon the same; and shall execute 
to such persons a certificate of conveyance for each piece or parcel which 
may be substantially in the following form: 

Tiss spiteoe eye sever hatin ts nahin Sorayes io autbyiad Nar auditor of the county of .......... euweswes : 
state of North Dakota, do hereby certify that at the sale of real estate for 
the delinquent taxes thereon for the county of ............ccceceee and state 
aforesaid, which sale was held at the .......... in said county of .......... 
OUOCHE: i. 3:o65uwe day of .......... A. D.19.... for the taxes of the year 
sia ansapexeaue , the following described piece or parcel of land situate in said 
county of .......... , State of North Dakota, to wit: (insert description) 
was offered for sale to the highest bidder above the amount for which the 
same was subject to be sold; and no one bidding upon such offer an amount 
equal to that for which the said piece or parcel was subject to be sold, the 
same was then bid in for the county at such amount, being the sum of ........ 
and the same still remaining unredeemed, and on this day .......... having 
paid into the treasury of said county the amount for which the same was 
bid in, and all subsequent taxes, penalties, interest and costs, amounting in 
Bll 10" duce noes dollars; therefore, in consideration thereof, and pursuant to 
law, I do hereby assign and convey all the right, title and interest of said 
county to said piece or parcel of land acquired therein at said sale to the 
saa teweawees his heirs and assigns, subject to redemption as provided 

y law. 

And I further certify that unless redemption is made of said real estate in 
the manner provided by law, the said ............ or assigns will be entitled 
to a deed therefor on and after the expiration of the time for redemption, 
as provided by law, and upon the surrender of this certificate. In witness 
whereof I have hereunto set my hand and seal this ........ day of ...:.... 
| i eae 

is dpiahst dete anti ia Gua tras County Auditor. 
[R. C. 1905, § 1588 ; 1897, ch. 126, § 90; R. C. 1899, § 1272.] 
Tax deed is void, unless ra ere of certificate of sale is in writing and describes 
land. Blessett v. Turcotte, 20 N. D. 151, 127 N. W.., 505. 

§ 2204. Deed to be given on sale of forfeited real property. Upon the 
sale of any tract or lot of forfeited real property, the county auditor shall 
execute to the purchaser thereof a deed in fee simple of the property so pur- 
chased, which shall pass to such purchaser absolute title to the lands therein 
described. If the former owner of the forfeited property becomes the pur- 
chaser, such deeds shall pass to him any and all rights of any action which 
may have arisen, or may exist, for any trespass committed upon such property 
prior to the execution of the deed. Such deed may be recorded as other 
deeds of real estate, and the record thereof shall have the same force and 
effect in all respects as the record of such other deeds, and shall be evidenced 
in like manner. The proceeds of lands or lots sold at such sale for a sum equal 
to or exceeding the amount of taxes thereon shall be distributed the same 
as other collections of taxes, and all excess over the amount of taxes shall be 
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eredited to the county general fund. [R. C. 1905, § 1589; 1897, ch. 126, § 91; 


R. C. 1899, § 1273.) 
Tender of taxes not condition precedent to recovery held under tax title. Court may 
ascertain amount of taxes due. Power v. Larabee, 2 N. D. 141, 49 N. W. 724; O'Neil v. 
ler, 3 N. D. 47, 53 N. W. 434; Farrin v. Invest. Co., 1 N. D. 102, 45 N. W. 191; 
Clark v. Darlington, 11 8. D. 418, 78 N. W. 997; Campbell v. Loan & Trust Co., 14S. D. 
483, 85 N. W. 1015; McComb v. Lake County, 9 S. D. 466, 70 N. W. 652; Rochford v. 
Fleming, 10 8. D. 24, 71 N. W. 317; Bennett v. Darling, 15 8. D. 1, 86 N. W. 751. 
County is entitled to recover just amount of taxes in action against it to cancel void- 
able tax proceedings. Pettigrew v. Moody County, 17 8. D. 275, 96 N. W. 94. 
rs is of taxes in action to quiet title. Moran v. Thomas, 19 S. D. 469, 104 N. 
. 212, 
As to when judgment for taxes due is not authorized by statute. Douglas v. Fargo, 13 
N. D. 467, 101 N. W. 919. 


§ 2205. County auditor to execute deeds to persons entitled thereto. It 
shall be the duty of the county auditor of each county in this state to execute, 
acknowledge and deliver to any person who shall be entitled to receive 
from the state or from the county the title to any piece, parcel or lot of land 
within the county, under or by virtue of any law providing for or relating 
in whole or in part to the levying or collection of taxes or the sale of real 
estate for nonpayment of taxes, a deed in fee simple of such piece, parcel or 
lot of land, and such deed shall pass to such person absolute title to the land 
therein described, and may be recorded as other deeds of real estate are 
recorded, and the record thereof shall have the same force and effect in all 
respects as the record of such other deeds and may be evidenced in like 
manner. [R. C. 1905, § 1590; 1897, ch. 126, § 92; R. C. 1899, § 1274.] 


ARTICLE 13.— Tax DEED. 


§ 2206. Execution, form and effect of tax deeds. At the expiration of the 
time for redemption of lands sold for delinquent taxes and after the filing of 
the proof of notice of expiration of period for redemption, as provided in 
section 1608 [section 2223 herein] of the Revised Codes of North Dakota for 
1905, and on production of the certificate of purchase, the county auditor of 
the county in which the sale of such lands took place shall execute to the 
purchaser, his heirs or assigns, in the name of the state, a deed of the land 
remaining unredeemed, which shall vest in the said purchaser, his heirs or 
assigns, an absolute estate in fee simple in such land, subject, however, to all 
the claims which the state may have thereon for taxes, or other liens or in- 
cumbrances; and such deeds shall be executed by the county auditor under 
his hand and the seal of the county, and such deed shall be conclusive evidence 
of the truth of all the facts therein recited and prima facie evidence of the 
regularity of all the proceedings from the assessment and valuation of the 
land by the assessor up to the execution of the deed, and such deed shall be 
substantially in the following or other equivalent form: 


OW NGTCGS.. i.ciece sak bok oe awe did on the .......... day of ........ , A. D., 
19.., produce to the undersigned, ............ceeeee: , county auditor of the 
county of .............. , in the state of North Dakota, a certificate of pur- 
chase, in writing, bearing the date of the .......... day of .......... , A. D., 
19.., sigmed by ............ , who at the last mentioned date was county 
auditor of said county, from which it appears that .............. did on the 
sro aie Peat es day of ............ A. D., 19.., purchase at public auction at 


the office of the county auditor (or the usual place of holding court in the 
same building), the tract, parcel or lot of land lastly in this indenture de- 
scribed, and which lot was struck off and sold to ............ for the sum 
OF sieuceeseee4 dollars, being the total amount of taxes, penalties and costs 
charged against said land, including any personal taxes specified in the lists 
and in the advertisement, constituting a lien thereon for the year (or years), 
19...., to wit: (Herein insert the description of the land offered for sale) ; 
and that the said .............. did at the time and place of said public 


526 


Revenue and Taxation. POLITICAL CODE. § 2206 


auction, as a part of his bid, agree to accept the lowest rate of interest on the 
amount of such taxes, penalties and costs so paid by him, to wit: The rate 
OF scsareiéacte per cent per annum, and it appearing that the said .............. 
is the legal owner of the said certificate of purchase, and the time fixed by law 
for redeeming the land herein described having now expired and proof of 
legal notice of expiration of the period of redemption having been filed in 
the office of the county auditor prior to the maturity of such certificate as 
provided by law, and said land not having been redeemed from such purchase 
pursuant to law, and the said .............. having demanded a deed for 
the tract of land mentioned in said certificate; and it appearing that said 
lands were legally liable for taxation, and had been duly assessed and properly 
charged on the tax book or duplicate for the year (or years), A. D., 19.., and 
that said lands had been legally advertised for taxes and were sold on the 


rer Gay Of ciccccaeon Ay 1519.2) tO The Sal 260s eth eudceawaises 
Now, therefore, this indenture, made this .......... Q8Y OL xewecaes 
9.., between the state of North Dakota, by .............. , a8 county 
auditor of the said county, party of the first part, and the said ............ ; 


party of the second part: 

WITNESSETH, That the said party of the first part, for and in consider- 
ation of the premises and the sum of one (1) dollar, in hand paid, has granted, 
bargained and sold and by these presents does grant, bargain, sell and convey 
unto the said party of the second part .............. , heirs and assigns, 
forever, the tract ................ or parcel .......0seee. ... Of land men- 
tioned in said certificate, and described as follows, to Wit: ....0...ecceccees 


dicey arSvane Cop taigeled gianna county, in the state of North Dakota. 

TO HAVE AND TO HOLD SAID mentioned tract ............ or parcel 
didraarates Spats of land, with the appurtenances thereto belonging, to the said 
party of the second part, .............0.e00. , heirs and assigns, forever, in 
as full and ample manner as the said county auditor of said county is em- 
powered by law to sell the same. 


IN TESTIMONY WHEREOF, the said ................ , a8 county auditor 
of the said county of .............. , has hereunto set his hand and seal of 
the said county, on the day and year aforesaid. 

(SORls)> secu daar sseueueecaae cas ew. eaney 
County Auditor of . Mewecueeeneas 


North Dakota.’ 

Attest: (Seal.) 

Which deed shall be acknowledged by said county auditor before some one 
authorized by law to take acknowledgments of deeds, for which said deed 
said county auditor shall be entitled to a charge of fifty cents, to be paid 
by the grantee in such deed. In case the land is bid in for the county and 
the certificate assigned under the provisions of section 1588 of the Revised 
Codes of North Dakota for 1905 [section 2203 herein], the language of such 
deed inappropriate to such sales shall be stricken out and the following in- 
serted in lieu thereof: 

‘* Offer for sale to the bidder who agreed to accept the lowest rate of interest 
on the amount of such taxes, penalties and costs so paid, the following de- 
scribed tract or parcel of real property (insert description), which property 
was returned delinquent for the nonpayment of taxes for the year 19.., 
amounting to .............. dollars, including interest and penalty thereon 
and the costs charged against said land including personal property taxes 
specified in the list and in the advertisement constituting the lien thereon, for 
the year (or years) 19...., and no one bidding upon such offer an amount 
equal to that for which ‘said piece or parcel of land was subject to be sold, 
the same was bid in for the county. And it appearing by said certificate that 
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the right, title and interest of the county, in said tract or parcel of land ac- 
quired therein at said sale was on the ....... ecee ORY OL cawoue ease | Pee 
assigned to eoeseee9#eesteoeeesfse ee e028 @ @ for the sum of .......cccecce dollars, being 
the amount due thereon at that time.”’ 

Which deed shall be acknowledged as aforesaid. In case the certificate of 
purchase is assigned by the purchaser then a statement shall be inserted in 
such tax deed briefly describing each assignment of such certificate, which 
may be in substantially the following or other equivalent form: 

And which said certificate of purchase issued to said ...... pa-eiranaed asia ss 
purchaser, at said tax sale and the right, title and interest of the said 
cece eeees ste e wesc eeeees , purchaser, in said tract or parcel of land ac- 
quired therein at said sale was on the ........ weau GOY OF o64 besaecdcuj Ae Ds 
19.., assigned to .............. ..”’ Which said deed shall be acknowledged 
aroma [1913, ch. 281; RB. C. 1905, § 1591; 1899, ch. 155; R. C. 1899, 

An emergency section attached to the foregoing in Laws 1913 recites that the supreme 
court of the state has held that deeds issued in the form prescribed by R. C. 1905, § 1591 
—for which the foregoing section is substituted — are invalid. 

Statutory form of tax deed must be substantially pursued. Rector & Wilhelmy v. 
Maloney, 15 8. D. 271, 88 N. W. 575. 

Tax deed void upon its face may constitute color of title. Parker v. Vinson, 11 S. D. 
381, 77 N. W. 1023. 

Deed reciting a sale at a time legally impossible and that two town lots were sold 
as one parcel is void on its face. Galmer v. Lathrop, 10 8. D. 216, 72 N. W. 570. 

Tax deed regularly issued cuts off delinquent taxes for prior years. Emmons County 
v. Bennett, 9 N. D. 131, 81 N. W. 22. 
see a aera off all interest under prior tax deed. Meldahl v. Dobbin, 8 N. D. 115, 

‘Treasurer cannot sell and deed part of city lot which was assessed in solido. ‘Roberts 
v. Bank, 8 N. D. 504, 79 N. W. 1049. 

Recitals in tax deed cannot be controverted although they show that sale was made in 
contravention of later statutes. Reckitt v. Knight, 16 8. D. 395, 92 N. W. 1077. 

Tax deed must show that entire tract was sold to one offering to pay taxes, etc., at 
lowest rate of interest bid. King v. Lane, 21 8. D. 101, 110 N. W. 37. 

Tax deed regular on its face is prima facie evidence that proper notice had been given 
and served. Bandow v. Wolven, 23 S. D. 124, 120 N. W. 881. 

Validity of tax deed unaffected by omission of seal therefrom. Northwestern Mortg. 
Trust Co. v. Levtzow, 23 S. D. 562, 122 N. W. 600. 

Variance in description between tax deed and assessment record makes tax deed void. 
Sheets v. Paine, 10 N. D. 103, 80 N. W. 118. 

In equity action the absence of assessor’s affidavit from assessment roll does not 
invalidate sale or levy. Fatal in law action. Douglas v. Fargo, 13 N. D. 467, 101 N. W. 
919. 

To cancel and set aside tax sale and levy in equity, pert agen must show tender. 
Legal portion of tax must be tendered as condition to equitable relief. Idem, 13 N. D. 
467, 101 N. W. 919. 

Separate parcels sold to same person may be included in one deed. Bennett v. Darling, 
15 S. D. 1, 86 N. W. 751. 

Including property described in different certificates of sale in one tax deed does not 
show that property was sold together for gross sum. Cornelius v. Ferguson, 17 S. D. 481, 
97 N. W. 388. 

Provision for tax deed to “ assigns ” includes executors. Blakemore v. Cooper, 15 N. D. 
5,4 L.R.A.(NS.) 1074, 125 Am. St. Rep. 574, 106 N. W. 566. 

Recital in tax deed that purchaser bid full amount of taxes and recital as to rate of 
interest were not essential to validity of tax deed. Sobek v. Bidwell, 24 S. D. 469, 134 
N. W. 431. 

Recital in tax deed that property was “duly assessed” as effectually establishes the 
fact as would verbal evidence of assessor or county auditor. Peters v. Lohr, 24 S. D. 
605, 124 N. W. 853. | 

Tax deeds as evidence. 17 Am. Dec. 505; 28 Am. St. Rep. 19. 

Power of the legislature to make prima facie or conclusive evidence. 4 Am. St. Rep. 
187. 

Effect of recitals in tax deeds as evidence. 31 Am. St. Rep. 233. 

Execution of tax deed in name of deputy. 19 L.R.A. 179. 

Right of holder of tax deed to take possession. 28 L.R.A.(N.8.) 398. 

Judgment dismissing bill to set aside tax deed as a cloud on title as res judicata in 
action under tax deed to recover possession of property. 25 L.R.A(N.S.) 1011. 

Presumption as to time of alteration in tax deed. 39 L.R.A.(N.S.) 100, 115. 

Marketability of tax title. 38 L.R.A.(NS.) 26. 
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§ 2207. County auditor to keep tax deed record. It shall be the duty of 
the county auditor to keep a record to be known as the ‘‘ tax deed record,’’ 
in which the county auditor shall record at length all tax certificates as they 
may be presented for tax deed, the notice of expiration of the time for redemp- 
tion issued thereon, and the return of such service of the notice of the expira- 
tion of the iad for redemption as may be made. [R. C. 1905, § 1592; 1905, 
ch. 157, § 1. 

§ 2208. Certified copy prima facie evidence. A certified copy of said record, 
or any part thereof, under the hand and seal of the county auditor, shall be 
prima facie evidence of the matters and things therein contained in the 
courts of North Dakota. ([R. C. 1905, § 1593; 1905, ch. 157, § 2.] 

§ 2209. Fees of auditor. For services of and recording these instruments 
the auditor shall be entitled to receive from the applicant for such deed the 
same fees as are allowed by law to the register of deeds for placing instru- 
ments of record. [R. C. 1905, § 1594; 1905, ch. 157, § 3.] 

§ 2210. Taxes paid by occupant or tenant. When any tax on any real 
estate 1s paid by or collected of any occupant or tenant, or any other person, 
which, by agreement or otherwise, ought to have been paid by the owner, 
lessor or other party in interest, such occupant, tenant or other person may 
recover by action the amount which such owner, lessor or party in interest 
ought to have paid, with interest thereon at the rate of twelve per cent per 
annum, or may retain the same for any rent due and accruing from him to 
such owner or lessor for real estate on which such tax is so paid, and the 
same shall, until paid, constitute a lien upon said real estate. [R. C. 1905, 
§ 1595; 1897, ch. 126, § 93; R. C. 1899, § 1276.] 


Right of purchaser of property to recover the amount he has paid to relieve land from 
tax lien, from one who should have paid the same, but with whom he had no contractual 
relationship. 22 L.R.A.(NS.) 562. 


§ 2211. Taxes paid by mortgagees or others having liens. Any person who 
has a lien by mortgage or otherwise upon any real property that has been 
sold for taxes or on which the taxes have not been paid, may redeem from such 
sale, or may pay such taxes and the interest, penalty and costs thereon, and 
the receipt of the county treasurer or the certificate of redemption, as the case 
may be, shall constitute an additional lien on such land to the amount therein 
stated, and the amount so paid and the interest thereon at the rate speci- 
fied in the mortgage or other instrument, shall be collected with, as part of, 
and in the same manner as the amount secured by the original lien. [R. C. 


1905, § 1596; 1897, ch. 126, § 94; R. C. 1899, § 1277.] 


er of tax sale certificates may pay subsequent delinquent general taxes without pay- 
ing subsequent special assessments, and receipts for such taxes constitute additional lien. 
State ex rel. Moore v. Furstenau, 20 N. D. 540, 129 N. W. 81. 


§ 2212. Duty of county auditor. When any deed, patent or final decree 
of distribution is presented to the county auditor for transfer he shall as- 
certain from the books and records in the office of the county treasurer if 
there are any current taxes due on the land described therein, or any special 
assessment due thereon; he shall also ascertain from the books and records 
in the auditor’s office if there be delinquent taxes on the said land described 
within, or special assessments due thereon, or if it has been sold for taxes, and 
if there are current taxes, delinquent taxes or special assessments due or 
installments of special assessments due, he shall certify to the same, and when 
the receipt of the county treasurer shall be produced for the said current 
taxes, delinquent taxes or special assessments or installments of special as- 
sessments and for any other current or delinquent taxes, or special assessment 
or installments of special assessments that may be in the hands of the county 
treasurer or county auditor for collection, the county auditor shall enter on 
every deed, patent or final decree of distribution of real property so trans- 
ferred, over his official signature, ‘‘ taxes and special assessments or install- 
ments of special assessments, paid and transfer entered,’’ or if the land de- 
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acribed has been sold for taxes, ‘‘ paid by sale of the land described within,’’ 
or if it is an instrument entitled to record without regard to taxes, ‘‘ transfer 
entered,’’ and unless such entry is made upon any deed, patent or final 
decree of distribution, the register of deeds shall refuse to receive or record 
the same. A violation of the provisions of this section by the register of 
deeds shall be deemed a misdemeanor, and upon conviction thereof he shall 
be punished by a fine of not less than one hundred dollars and not exceeding 
one thousand dollars, and he shall be liable to the grantee of any instrument 
so recorded for the amount of any damage sustained ; provided, that sheriff’s 
or referee’s certificates of sale on execution decrees or foreclosures of 
mortgages may be recorded by the register of deeds without any such certifi- 
cate from the county auditor. The county auditor shall keep a record of such 
transfers in a book kept for that purpose, showing the names of the grantor 
and grantee, a description of the property and the date of transfer, and shall 
collect twenty-five cents for each certificate, from the person or persons pre- 
senting the same for certification, and said money so collected shall be by 
him paid into the office of the county treasurer at the end of each month and 
be placed to the credit of the general funds of the county. [1913, ch. 115; 
1911, ch. 302; R. C. 1905, § 1597 ; 1899, ch. 185; R. C. 1899, § 1278; 1901, ch. 144; 
1903, ch. 167.] 

§ 2213. Division of valuation where part of a tract is transferred. When 
the transfer of any land or town lot or any part thereof becomes necessary 
by reason of a sale or conveyance and is of less value than the whole tract or 
lot, or part thereof as charged in the tax list, said county auditor shall transfer 
the same whenever the seller and purchaser agree thereto in writing, signed 
by them, or personally appear before the auditor and agree upon the amount 
of valuation to be transferred therewith; but if the seller and purchaser do 
not agree as to the amount of valuation to be transferred the auditor shall 
make such divisions of the valuation as may appear to him just. If the county 
auditor is satisfied that the proportion of valuation agreed by the parties in 
interest to be transferred is greater than the proportional value of the land 
or lot to be transferred therewith, and that such agreement was made by 
collusion of the parties and with a view fraudulently to evade the payment of 
any taxes which might be legally assessed on the entire tract or lot, he may 
refuse to make such transfer, and when any such transfer has been procured 
by fraudulent agreement the same shall be cancelled by the auditor and the 
land or lot so transferred be charged with taxes in the same manner as though 
said transfer had not been made. [R. C. 1905, § 1598; 1897, ch. 126, § 96; 
R. C. 1899, § 1279.] 

§ 2214. Irregularities of land to be platted into lots if required. In all cases 
where any tract or lot of said land is divided into irregular shapes that 
cannot be described except by metes and bounds, also any town addition or 
subdivision that has already been platted into blocks and lots and subsequently 
sold into parts of blocks or lots which cannot be described only by metes and 
bounds, or that the courses, distances and sizes of each lot and fractional lot is 
not given or marked upon said plat so that the precise location of each and 
every lot and fractional lot can be accurately ascertained, surveyed or laid out, 
it shall be the duty of the owner of such tract or tracts upon the request of the 
county auditor to have such land platted or replatted, as the case may be, into 
lots or blocks as per deeds on record, if such plat cannot be made without 
actual survey of the land then they shall have the same surveyed, platted and 
‘the plat thereof recorded. If the owners of any such tract shall refuse or 
neglect to cause such plat and survey when necessary to be made and recorded 
within thirty days after such request, the county surveyor shall, or some 
other competent surveyor may, upon the request of the county auditor, make 
out such plat from the records of the register of deeds if practicable; but 
if it cannot be made from such records then he shall make the necessary 
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survey and plat thereof, and the said auditor shall have the same recorded; 
such plat being duly certified and recorded and description of the property 
in accordance with the number and description set forth in such plat shall be 
deemed a good and valid description of the lots or parcels of land so de- 
scribed; provided, that no such plat or description as herein provided for 
shall bear the same name or number that has already been applied to any plat 
or description previously made and recorded as a part of any such town, 
village or city. When the owners of such land shall fail to comply with the 
provisions of this section the costs of surveying, platting and recording shall 
be paid by the county, upon allowance by the county commissioners, and the 
amount thereof shall be added to the tax upon such tracts or lots the ensuing 
year, which tax, when collected, shall be credited to the county fund. Said 
county surveyor or other surveyor shall be entitled to receive for his services 
in making such survey of plat the same compensation as is now allowed by 
law for doing other county surveying or platting, and such fees shall become 
a legal charge upon such tracts of land as herein provided for. [1911, ch. 287; 
R. C. 1905, § 1599; 1897, ch. 126, § 97; RB. C. 1899, § 1280.] 


ARTICLE 14.—ABBREVIATIONS IN DESCRIPTIONS AND PROCEEDINGS IN CASE OF 
FaLsE Lists aND RETURNS. 


§ 2215. Abbreviations in describing lands. It shall be sufficient to describe 
land in all proceedings relative to assessing, advertising or selling the same 
for taxes by initial letters, abbreviations and figures to designate the township, 
range, section or parts of sections, and also the number of lots and blocks. 
Whenever the abbreviation ‘‘ do ’’ or characters ‘‘,,’’ or other similar abbrevi- 
ations or characters shall be used in any such proceedings, they shall re- 
spectively be construed and held as meaning and being the same name, word, 
initial, letter or letters, abbreviations, figure or figures as the last preceding 
such ‘‘ do’’ or “‘,,’’ or other similar characters. [R. C. 1905, § 1600; 1897, 
ch. 126, § 98; R. C. 1899, § 1281.] 

§ 2216. Auditor to correct false lists and returns. The county auditor, 
if he has reason to believe or is informed that any person has given to the 
assessor a false statement of his personal property, or that the assessor has 
not returned the full amount of all personal property required to be listed 
in his township or district, or has omitted or made an erroneous return of any 
property which is by law subject to taxation, shall proceed at any time before 
the final settlement with the county treasurer, to correct the return of the 
assessor and to charge the owners of such property, on the tax lists, with the 
proper amounts of taxes, to enable him to do which, he is hereby authorized 
and empowered to issue compulsory process and require the attendance of 
any person whom he may suppose to have a knowledge of the articles or article 
of the property and examine such person on oath in relation to such statement 
or return; and the auditor in all such cases shall notify. every such person 
before making the entry on the tax list that he may have an opportunity 
of showing that his statement on the return of the assessor is correct; and the 
county auditor shall, in all cases, file in his office a statement of the facts of 
evidence upon which he made such correction. [R. C. 1905, § 1601; 1897, 
ch. 126, § 99; R. C. 1899, § 1282.] 

§ 2217. Property omitted. Taxes added to subsequent years’ taxes. The 
county auditor of each county shall keep a book to be called ‘‘ assessment 
roll of property which has escaped taxation,’’ in which he shall each year 
enter all property, real or personal, which shall have been omitted in the 
assessment of any previous year or years, or the assessment of which shall 
have been set aside by the judgment of any court, and such property shall have 
thereby escaped taxation, noting therein the year or years in which such 
property shall have escaped taxation as aforesaid; and such auditor shall 
present such assessment roll to the county board of equalization at its first 
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regular meeting in July for review and equalization, and said board of equal- 
ization shall thereupon, during its session, proceed to equalize such assess- 
ments and hear all complaints that may be made with reference thereto, 
and for the purpose of equalizing the same shall have power to change and 
reduce or increase such assessments as it deems just; and the county auditor 
shall, at the time of making the annual tax list, enter and extend against such . 
property so assessed, taxes for the year or years in which the same has escaped 
taxation at the same rate and for all the purposes for which taxes were 
levied upon property in his county in said year or years designating therein 
the year or years for which such taxes are so entered in said tax list, and if 
any taxes on any property liable to taxation are prevented from being collected 
for any year or years by reason of any erroneous proceedings or other cause, 
the amount of such taxes which such property should have paid shall be 
likewise entered and extended upon such tax list, and all taxes entered upon 
such tax list, under the provisions of this section, shall be collected as other 
taxes. [R. C. 1905, § 1602; 1897, ch. 126, § 100; R. C. 1899, § 1283; 1903, ch. 
156; 1905, ch. 149.] 


Unpaid taxes for any preceding year may be included in annual sale for delinquent 
taxes. Scott & B. Mercantile Co. v. Nelson bounty, 14 N. D. 407, 104 N. W. 528. 


§ 2218. Debts of municipalities void if entailing taxation beyond the rate 
fixed by law. It shall be unlawful for any city, town or village officer or for 
the officers of any school district, unless specially and expressly authorized by 
law, to contract any debt or incur any pecuniary liability, for the payment of 
either the principal or interest, for which during the current year, or any 
subsequent year, it shall be necessary to levy on the taxable property of such 
county, township, city, town or village or school district, a higher rate of tax 
than the maximum rate prescribed by law, and every contract made in con- 
travention of the provisions of this section shall be utterly null and void in 
regard to any obligation thereby imposed on the corporation on behalf of 
which such contract purports to be made; but every commissioner, officer, 
agent, supervisor or member of any municipal corporation that makes or 
participates in making or authorizes the making of any such contract, shall 
be held individually liable for its performance; and every commissioner, 
supervisor, director or member of any city, town or village council, or other 
officer or agent of any such municipal corporation present when any such 
unlawful contract was made or authorized to be made, shall be deemed to 
have made or to have participated in making, or to have authorized the making 
of the same, as the case may be, unless, if present, he dissent therefrom and 
entered or caused to be entered such dissent on the records of such municipal 
corporation, or of its council, supervisors or other officer. [R. C. 1905, § 1603; 
1897, ch. 126, § 101; R. C. 1899, § 1284.] 

School district voters by authorizing bond issue of $7,000 for school site and building 
did not impliedly forbid expenditure of more than that amount. McCavick v. Inde 
pendent School Dist., 25 S. D. 449, 127 N. W. 476. 


Personal liability of public officer on contract which he attempts to make for public in 
excess of his authority. 23 L.R.A.(NS.) 428. 


§ 2219. Exempt property to be valued and assessed. At the time of taking 
the assessment of real property the assessor shall enter on a separate list each 
description of property in the town or district exempt under the provisions 
of section [am’d section 2078 herein] and value and assess the same in the 
manner and subject to the same rules as he is required to assess all other 
property, designating in each case to whom such property belongs, and for 
what purpose used. [R. C. 1905, § 1604; 1897, ch. 126, § 102; R. C. 1899, 
§ 1285. ] 

§ 2220. Neglect of duty by officers. Every county, district or township 
officer who in any case refuses or knowingly neglects to perform any duty 
enjoined upon him by this chapter, or who consents to or connives at any 
evasion of its provisions whereby any proceeding required by this chapter 
is prevented or hindered or whereby any property required to be listed for 
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taxation is unlawfully exempted, or the valuation thereof is entered on the 
tax list at less than its true value, shall for every such neglect, refusal, consent 
or connivance, forfeit and pay to the state not less than two hundred nor more 
than one thousand dollars, at the discretion of the court, to be recovered 
before any court of competent jurisdiction. [R. C. 1905, § 1605; 1897, ch. 126, 
§ 103; R. C. 1899, § 1286.] 

§ 2221. Suits against officers defended at expense of county. Whenever 
civil action is brought against any person holding the office of county treas- 
urer, county auditor or any town or district officer for performing or attempt- 
ing to perform any duty authorized or decreed by any statute of this state 
for collection of the public revenue, such treasurer, auditor or other officer 
may, in the discretion of the court before whom such action is brought, by 
an order made by said court and entered in the minutes thereof, be allowed 
and paid out of the county treasury, reasonable fees for counsel and other 
expenses of defending such action. [R. C. 1905, § 1606; 1897, ch..126, § 104; 
R. C. 1899, § 1287.] 

§ 2222. When auditor to forward list of new taxable lands. A list of all 
lands becoming taxable for the first time in any county of the state shall 
be procured by the state auditor from the proper land officers and forwarded 
by him to the county auditor of the proper county on or before the fifteenth 
day of March of each year. 

Provided, further, that a list of all lands which have been taxable in any 
county of the state, but upon which patents or final proofs have been can- 
celled by the government, shall be procured by the state auditor from the 
proper land officers and forwarded by him to the county auditor of the 
proper county on or before the fifteenth day of March of each year. [191], 
ch. 292; R. C. 1905, § 1607; 1897, ch. 126, § 105; R. C. 1899, § 1288.] 

Section 653g makes an appropriation for expense of the list of new taxable lands. 

§ 2223. Notice of expiration of redemption, certificate holders. Auditor. 
Every person holding a tax certificate shall, at least ninety days before the 
expiration of the time for the redemption of the lands therein described, 
present such certificate to the county auditor and thereupon the auditor shall 
prepare, under his hand and official seal, a notice to the person in whose name 
such lands are assessed, specifying the description of such lands, the amount 
for which the same were sold, the amount required to redeem such lands 
from sale, exclusive of the costs to accrue upon such notice, and the time 
when the redemption period will expire, which notice the auditor shall cause 
to be delivered to the sheriff or his deputy who shall serve it personally upon 
the owner, if known to be a resident of the state, but which may if the owner 
be a nonresident be given by registered letter, addressed to such owner at 
his last known post office address, and by publication once in each week, 
for three consecutive weeks, in some newspaper printed and published in 
the county where such lands are situated, if there be one; if none, then in 
some newspaper printed and published at the capital of the state, and in 
case the property covered by such certificate is occupied, then service of 
such notice shall, in addition to the foregoing provision, be made upon the 
person in possession thereof. Proof of notice herein provided for must 
be filed in the office of the county auditor prior to the maturing of such 
certificate, and no deed shall issue until such proof has been duly filed. 
The fees for serving and the printers’ fees for publishing such notice shall 
be added to the amount required to redeem such land, and shall be paid by 
the party offering to redeem such land before any certificate of redemption 
shall be issued. In case of failure on the part of the holder of any tax 
certificate to present the same to the auditor at the time hereinbefore pro- 
vided, the same may be so presented at any time hereafter, and thereupon 
such notice shall be issued and served as hereinbefore provided, and the 
time for redemption of such lands shall expire ninety days after such 


533 


§§ 2223-2225 POLITICAL CODE. Revenue and Taration. 


notice ; provided that the county shall not be liable for any expense incurred 
under the provisions of this section. Provided, further, that said tax certifi- 
cates, also any subsequent taxes paid by the holder thereof, shall continue 
to draw interest until said taxes are paid or redeemed. Provided, further, 
that in case said tax certificate should for any reason be declared void the 
interest thereon shall cease from and after three (3) years from the date of 
such certificate. (1911, ch. 295; R. C. 1905, § 1608; 1897, ch. 126, § 106; 


R. C. 1899, § 1289; 1901, ch. 166.] 

Must be strictly construed against one claiming title by tax purchase thereunder. 
Archer v. N. 8. Tubbs Sheep Co., 25 8. D. 399, 126 N. W. 577. 

Tax deed is void unless notice as to amount due conforms to statute and describes 
ldnd. Blessett v. Turcotte, 20 N. D. 151, 127 N. W. 505. 

ey of ee when pace) ee from tax sale must be made must be served on non- 
resident owner registe etter, and personally upon person in possession. Hodgson v. 
State Finance Ce, 19 N. D. 142, 122 New. 336. i 

Notice of redemption omitting section, town and range insufficient. Stokes v. Allen, 
15 S. D. 421, 89 N. W. 1023, 

Failure to give notice for proper time does not prevent a tax deed from constituting 
Soe eo question of good faith one of fact. Meadows v. Osterkamp, 13 8. D. 571, 

. W. 624. 

Published notice, addressed “to whom it may concern,” not sufficient. Rector & Wil- 
helmy v. Maloney, 15 8. D. 271, 88 N, W. 575. 

Deed by city for nonpayment of assessments is valid although no notice was given 
that deed would be demanded. Kirby v. Waterman, 17 S. D. 314, 96 N. W. 129. 

Title to land sold for delinquent taxes does not pass by virtue of certificate but only 
after proof of giving of proper notice has been filed prior to maturity of certificate. 
Hardy v. Woods, 28 S. D. 151, 182 N. W. 693. 

Tax title is not good where proof of service of maturity of certificate of sale was not 
served for five years after expiration of year for redemption from sale. Joy v. Midland 
State Bank, 26 S. D. 244, 128 N. W. 147. 


§ 2224. Redemption when owner dies after sale. Auditor’s certificate. 
Whenever the lands of any person have been heretofore or shall be hereafter 
sold for taxes and the owner of such lands, after such sale and before the 
expiration of the period of redemption, heretofore has deceased or hereafter 
shall decease, the executor or administrator of such owner or any person 
interested in his estate as heir or devisee, or creditor, may redeem such lands 
from any such sale at any time within four years from the date thereof. If 
such redemption be made by a creditor, the amount paid to effect such re- 
demption, with interest thereon at the rate of seven per cent per annum, shall 
constitute a valid claim against the estate of the deceased. If such redemption 
be made by an executor or administrator he shall at the time of the making 
thereof produce his letters testamentary, or of administration to the county 
auditor; if made by another person he shall make and file with such auditor 
an affidavit stating under what right or claim such redemption is made. 
Upon any such redemption being made, the county auditor shall make and 
deliver to the person making such redemption a certificate containing the 
name of the person redeeming, a statement of the claim or right upon which 
such redemption was made, the amount paid to redeem, a description of 
the land redeemed, the date of the sale of such lands and the year in which 
the taxes were levied for which such sale was made, which certificate shall 
have the effect to annul any such sale, and such certificate may be recorded 
as other deeds of real estate, and with like effect as evidence or otherwise. 
[R. C. 1905, § 1609; 1897, ch. 126, §§ 107, 108; R. C. 1899, § 1290.] 


ARTICLE 15.—ASSESSMENT AND Tax LEVY IN UNORGANIZED COUNTIES. 


§ 2225. Assessment and taxation in unorganized counties. Any property 
not exempt from taxation, which is situated or kept in any unorganized 
county in this state, shall be listed and assessed by an assessor, to be ap- 
pointed by the board of county commissioners of the organized county to 
which such unorganized county is attached for judicial purposes; and the 
taxes due and payable on property in such unorganized county shall be paid 
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to and collected by the treasurer of such organized county, but such prop- 
erty shall be assessed and taxed for state purposes only. The board of county 
commissioners of the county to which such unorganized county is attached 
for judicial purposes shall, at the time and place it equalizes and corrects 
the assessment roll of its county, equalize and correct the assessment roll 
of such unorganized county, and at the same time and place it makes its 
tax levy for county purposes levy a tax upon the assessed property of such 
unorganized county for state purposes only, and in the same manner and 
form that it makes levy for state purposes in its own county; and when 
the tax list is completed the board of county commissioners shall attach 
to such list its warrant under its hand and official seal in general terms 
requiring the county treasurer of such unorganized county to collect the 
tax therein levied according to law; and it shall require an additional bond 
from such county treasurer in such amount as it may deem necessary for 
the faithful discharge of his duties in collecting such tax and it shall audit 
and allow the necessary expenses of the assessor, auditor and treasurer for 
the assessment and collection of such taxes, which shall be paid upon its 
warrant out of the taxes so assessed and collected. [R. C. 1905, § 1610; 
1897, ch. 126, § 109; R. C. 1899, § 1291.] 
County tax cannot be levied in unorganized county for use of organized county to 
which attached. Farris v. Vannier, 6 D. 186, 42 N. W. 31, 2 L.R.A. 713. 
Unorganized county subject to taxation for state purposes in nearest organized county. 
Dupree v. Stanley County, 8 S. D. 30, 65 N. W. 426. 
ersonal Pp Pee to a resident of Meade county, but situated in the unor- 
ganized county of by, is taxable in Meade county. Meade County v. Hoehn, 12 S. D. 
468, 81 N. W. 886. 

§ 2226. Duplicate tax list. The county auditor of the county to which 
such unorganized county is attached for judicial purposes shall prepare a 
tax list in duplicate, with the warrant of the county commissioners attached, 
and deliver the duplicate thereof to the county treasurer on or before the first 
day of December following the date of the levy for the current year, and such 
duplicate tax list shall be full and sufficient authority for the collection by 
the treasurer of all taxes therein contained. The original tax list shall be 
kept by such auditor as the property of such unorganized county. It shall 
be the duty of the county treasurer, upon receipt of the tax list aforesaid, 
to collect such tax in the same manner and form in which other taxes are 
collected, and he shall pay the warrants drawn by the county commissioners 
upon such tax for necessary expenses of assessing and collecting the same, 
and remit the remainder of such tax to the state treasurer. [R. C. 1905, 
§ 1611; 1897, ch. 126, § 109; R. C. 1899, § 1291.] 


ARTIOLE 16.— Taxine Live Stock or NONRESIDENT OWNERS. 


§ 2227. Nonresident owners of live stock pay for ranging. Amount. Ool- 
lection by seizure. Any owner of live stock nonresident of this state, 
who shall enter any county in the state of North Dakota with horses, mules, 
cattle or sheep for the purpose of herding or feeding them upon the range of 
said state, or who shall permit or suffer any stock owned by him to enter 
any county of the state of North Dakota and feed upon the range thereof, 
shall pay into the treasury of the county thus entered the sum of fifty cents per 
month for each head of stock so entering and feeding on such range, for each 
and every month said stock so fed, which tax shall be in addition to other 
taxes now or hereafter imposed by law. Said amount of fifty cents per head 
per month as herein provided shall be paid monthly in advance. Should 
the owner of such stock fail to comply with the provisions of this article 
within ten days after the time, as herein provided, said tax shall become 
due, the county treasurer of the county so entered by such stock shall 
immediately proceed to collect said tax by seizure and sale in the same 
manner as delinquent personal property taxes are collected by law. [R. C. 


1905, § 1612; 1901, ch. 155.] 
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ARTICLE 17.— LEGALIZING IRREGULARITIES IN ASSESSMENTS AND LEVIEs. 


§ 2228. Tax levy of 1895 legalized. The levy of taxes as made in the 
various counties for the year 1895 is hereby legalized and made valid for all 
intents and purposes the same as if made in conformity to the law then in 
force. [R. C. 1905, § 1613; 1897, ch. 99; R. C. 1899, § 1312.] 

2229. All tax levies of 1895, 1896, 1897, 1898, 1899 and 1900 legalized. 
The levy of taxes for the state of North Dakota as made by the state board 
of equalization, and all levies made in the various counties, townships and 
school districts in said state for the years 1895, 1896, 1897, 1898, 1899 and 
1900, whether the same was levied in mills or in specific amounts, or both, is 
hereby legalized and made valid in all respects and purposes the same as if 
made in conformity to the laws then in force. [R. C. 1905, § 1614; 1897, 


ch. 99; R. C. 1899, § 1312; 1901, ch. 159.] 
coc ttative atatutes, power of legislature to supply defects in assessments. 76 Am. Dec. 


§ 2230, Assessments and levies in certain unorganized counties for county 
purposes. Assessment of taxes. All assessments and tax levies for state 
and county purposes heretofore made within any territory within the state of 
North Dakota, over which any county has exercised jurisdiction in criminal 
and civil matters, and which has to all intents and purposes been treated as 
a portion of said county for not less than four years last past, shall be and 
sa isa) is hereby in all respects legalized. [R. C. 1905, § 1615; 1901, 
ch. 158. 

§ 2231. How collected. It shall be the duty of the treasurer of the county 
exercising such jurisdiction as is mentioned in section 2230 to make out a list 
of such taxes in the same order as it appears in the tax list, and deliver said 
hist of unpaid delinquent personal taxes to the sheriff of his county, whose 
duty it shall be to collect such delinquent personal taxes by distraining 
sufficient goods and chattels belonging to the persons charged with such 
taxes, together with penalty and interest and all accruing costs and interest, 
and shall immediately proceed to advertise the same in three public places 
in said county and in the official newspapers, if there be any in said county, 
for a period of ten days before such sale, stating the time and place where 
such property shall be sold, which place of sale shall be at the county seat 
of said county, and no personal property shall be exempt from such distraint 
and sale; and if on the date of sale such taxes remain unpaid, then the 
sheriff shall sell said property, or so much thereof as may be necessary to 
pay such taxes, together with the interest and penalty and accruing costs, at 
public auction. [R. C. 1905, § 1616; 1901, ch. 158.] 


ARTICLE 18.— VALIDATING ASSESSMENTS SINCE 1889. 


§ 2282. Validating assessments since 1889. Every assessment of real or 
personal property for the purpose of taxation, and every assessment roll, here- 
tofore and since the year 1889 made by any officer authorized by law to 
assess the property described in such assessment roll for the purpose of 
taxation, and returned to the county auditor of any county in this state, and 
acted upon and adopted by the board of equalization of such county as an 
assessment, or assessment roll, is hereby made valid; provided, such assess- 
ment or assessment roll, if it purports to be an assessment of real property, 
contains sufficient data from which can be definitely ascertained the descrip- 
' tion of the property intended to be assessed, and the valuation fixed thereon 
' by the assessor; and if it is an assessment of personal property, contains 
the name of the owner of the property assessed, and the valuation of such 
property. ace C. 1905, § 1617; 1903, ch. 158, § 1.] 

§ 2233. Validating tax levies since 1889. Exceptions. All taxes levied 
for any ces heretofore and since the year 1889, made in this state, by 
any board or officer authorized by law to make the same, and all tax levies 
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heretofore and since the year 1889 made by the state board of equalization, 
or by any county board of equalization, are hereby made valid; provided, 
it can be definitely ascertained from the official records of the proceedings 
of such officer or board, what amount of taxes, or what rate per cent of 
taxation was intended to be levied; and provided, further, that this article 
shall not be construed to validate any tax levy made for any purpose unau- 
thorized by law, or which is in excess of the amount allowed by law to be 
levied. [R. C. 1905, § 1618; 1903, ch. 158, § 2.] 

§ 2234. Fatal defects enumerated. In all actions hereafter tried, in which 
the validity of any tax heretofore levied comes in question, no tax shall be 
held invalid unless it shall be made to appear, by the party objecting thereto, 
that one or more of the following defects exist, to wit: 

1. That the property assessed was not subject to taxation; or in the case 
of an assessment of personal property that the person assessed was not liable 
to taxation at the time such assessment was made, for the property or some 
part thereof assessed to him. 

2. If the tax is upon real property, that the description of the property 
intended to be assessed, or the valuation thereof, cannot be definitely ascer- 
tained from the assessment roll which is the basis of such tax; and if the tax 
is upon personal property, that the assessment roll containing the assessment 
of the property upon which the tax is levied, does not contain either the 
name of the owner of such property or the valuation thereof. 

3. That it cannot be definitely ascertained from the official record of the 
proceedings of the board or officer levying the tax, what amount of taxes, 
or what rate per cent of taxation was intended to be levied. 

4. That such taxes have been paid. 

5. That the valuation of the property assessed upon which such taxes 
were levied was unfair and unequal; provided, however, that no claim of 
any unfairness or inequality of any valuation of property in the assessment 
roll shall be heard, unless it appears, either that there was no meeting of the 
board of equalization authorized by law to equalize such assessment at the 
time fixed by law to hear and determine such complaint, or if there was 
such a meeting of such board of equalization, that such board acted in excess 
of its powers in relation to the valuation objected to; or that the valuation 
as fixed by the proper board of equalization has been unlawfully increased ; 
but in all such cases the court shall hear the evidence and determine there- 
from the amount that is justly due for such taxes, and the tax list containing 
the record of such taxes shall be prima facie evidence of the amount thereof 
justly due. 

6. That the tax, or some part thereof, is in excess of the amount limited 
by law, or for a purpose unauthorized by law, but in such case the court 
shall not cancel the taxes, except as to such excess or as to such unlawful 
purpose. [R. C. 1905, § 1619; 1903, ch. 158, § 3.] 

§ 2235. Portion of tax shall be valid. In all cases where part of any tax 
heretofore levied is declared void by the court, the remainder of such tax 
shall be valid, and shall be enforced against any property liable therefor in 
the same manner that taxes of like nature are now or hereafter may be 
enforced. [R. C. 1905, § 1620; 1903, ch. 158, § 4.] 

§ 2236. Taxes, when delinquent. All taxes which are validated by this 
article shall become and be delinquent on the first day of July, 1903, and if 
then unpaid there shall attach thereto a penalty of five per cent, and there- 
after such taxes shall be subject to the same penalties and interest as taxes 
of like nature under the laws which may then be in force; provided, however, 
that the provision of this section shall not apply to cases where part of a tax, 
only, is held valid, as provided in the preceding section, but in all such cases 
such part of a tax so held valid shall become and be delinquent on the first 
day on which pene attach to delinquent taxes of like nature under the 
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laws then in force, next succeeding the entry of a judgment declaring such 
part of tax valid, and thereupon and thereafter such penalties and interest, 
or either, shall attach thereto as attach to other delinquent taxes of like 
a under the laws then in force. [R. C. 1905, § 1621; 1903, ch. 158, 


.] 

§ 2237. Taxes held valid. Exception. In all cases where real property 
has been sold for delinquent taxes which shall have been validated by this 
article, and such sale shall be adjudged void, and such taxes shall be 
adjudged valid under the provisions of this article, in any action, such taxes 
so held valid, shall remain and be a lien upon the land so sold, and be 
subject to the penalties and interest, if any, as in the preceding section 
provided, unless the party to such action claiming such sale to be invalid, 
shall have tendered to and deposited in the office of the county treasurer, 
before commencing such action, the full face amount of such taxes, and unless 
the action in which the validity of such sale, or of such taxes comes in ques- 
tion shall have been commenced before January first, 1904; provided, that 
the provisions of this article shall not apply to any action or proceeding now 
pending between the fee owner of land, and any person or corporation 
holding a tax certificate or tax deed therefor, involving the validity of such 
tax certificate or tax deed. [R. C. 1905, § 1622; 1903, ch. 158, § 6.] 


ARTIOLE 19.— VaLimpaTING FcTuRE ASSESSMENTS AND Tax LEVIES. 


§ 2238. Assessments valid, when. Every assessment of real or personal 
property for the purposes of taxation, and every assessment roll, hereafter 
made by any officer authorized by law to assess the property described in 
such assessment roll for the purpose of taxation, and returned to the county 
auditor of any county in this state, and acted upon and adopted by the 
board of equalization of such county as an assessment, or assessment roll, 
shall be held valid; provided, such assessment or assessment roll, if it purports 
to be an assessment of real property, contains sufficient data from which 
can be definitely ascertained the description of the property intended to be 
assessed, and the valuation fixed thereon by the assessor; and if it is an 
assessment of personal property, contains the name of the owner of the prop- 
erty ae aa and the valuation of such property. [R. C. 1905, § 1623; 1903, 
eh. 157, § 1. 

§ 2239. Taxes valid, when. All taxes, levied for any purpose, hereafter 
made in this state, by any board or officer authorized by law to make the 
same, shall be held valid, provided it can be definitely ascertained from the 
official records of the proceedings of such officer or board, what amount of 
taxes, or what rate per cent of taxation was intended to be levied; and 
provided, further, that this article shall not be construed to validate any tax 
levy made for any purpose unauthorized by law or which is in excess of 
the amount allowed by law to be levied. [R. C. 1905, § 1624; 1903, ch. 157, 


§ 2.] 

§ 2240. Tax held invalid, when. In all actions in which the validity of 
any tax hereafter levied comes in question, no tax shall be held invalid unless 
it shall be made to appear, by the party objecting thereto, that one or more 
of the following defects exist, to wit: : 

1. That the property assessed was not subject to taxation; or in the case 
of an assessment of personal property, that the person assessed was not 
liable to taxation at the time such assessment was made, for the property or 
some part thereof assessed to him. 

2. If the tax is upon real property, that the description of the property 
intended to be assessed, or the valuation thereof, cannot be definitely ascer- 
tained from the assessment roll which is the basis of such tax; and if the 
tax is upon personal property, that the assessment roll containing the assess- 
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ment of the property upon which the tax is levied, does not contain either 
the name of the owner of such property, or the valuation thereof. 

3. That it cannot be definitely ascertained from the official record of the 
proceedings of the board or officers levying the tax, what amount of taxes, 
or what rate per cent of taxation was intended to be levied. 

4. That such taxes have been paid. 

5. That the valuation of the property assessed upon which such taxes were 
levied, was unfair and unequal; provided, however, that no claim of any 
unfairness or inequality of any valuation of property in the assessment roll 
shall be heard, unless it appears, either that there was no meeting of the 
board of equalization authorized by law to equalize such assessment at the 
time fixed by law to hear and determine such complaint, or if there was such 
a meeting of such board of equalization, that such board acted in excess 
of its powers in relation to the valuation objected to; or that the valuation 
as fixed by the proper board of equalization has been unlawfully increased ; 
but in all such cases the court shall hear the evidence and determine there- 
from the amount that is justly due for such taxes, and the tax list containing 
the record of such taxes shall be prima facie evidence of the amount thereof 
justly due. 7 

6. That the tax, or some part thereof, is in excess of the amount limited 
by law, or for a purpose unauthorized by law, but in such case the court 
shall not cancel the taxes, except as to such excess or as to such unlawful 
purpose. [R. C. 1905, § 1625; 1903, ch. 157, § 3.] 

§ 2241. Portion of tax valid. Delinquent, when. In all cases where part 
of any tax hereafter levied is declared void by the court, the remainder of 
such tax shall be valid, and shall be enforced against any property liable 
therefor in the same manner that taxes of like nature are now or hereafter 
may be enforced, and in all such cases such part of a tax so held valid shall 
become and be delinquent on the first day on which penalties attach to 
delinquent taxes of like nature under the laws then in force, next succeeding 
the entry of a judgment declaring such part of tax valid, and thereupon 
and thereafter such penalties and interest, or either, shall attach thereto as 
attach to other delinquent taxes of the character under the laws then in 
force. [R. C. 1905, § 1626; 1903, ch. 157, § 4.] 


ARTIOLE 20.—ASSESSMENT OF RAILROAD PROPERTY. 


§ 2242. Railroads, how assessed. The state board of equalization shall 
at its annual meeting in August in each year, assess at its actual value the 
franchise, roadway, roadbed, rails and rolling stock of all railroads operated 
in this state, including electric and all other street and interurban railways. 
To enable said board to make a correct valuation of such property, they shall 
have access to all reports, estimates and surveys of such lines of railroads 
as may be on file in the office of the commissioners of railroads and shall 
have power to summon and compel the attendance of witnesses, and may 
examine such witnesses under oath in any matter relating to the value of 
such property. In estimating the value of such railroads, branches and 


sidetracks thereof they shall be governed by the same rules as are provided - 


for the government of county and township assessors in valuing other property 
in this state. They shall cause a record to be made of the estimated value 
placed upon each of the items set forth in this section which go to make the 
aggregate valuation of such assessments. [R. C. 1905, § 1627; 1890, ch. 135, 
§ 1; R. C. 1899, § 1813; 1905, ch. 151.] 

§ 2243. Apportionment to counties according to mileage. The board of 
equalization shall divide the valuation so found and determined of each 
continuous line by the number of miles of such line contained in the state, 
and the result shall be the valuation per mile for which said line shall be 
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assessed. The value of each branch line shall be determined in the same 
manner, and such valuation per mile shall be apportioned to each county 
according to the number of miles of such line or branch line contained in 
such county. [R. C. 1905, § 1628; 1890, ch. 135, § 2; R. C. 1899, § 1314.] 

_§ 2244. Mileage and valuation, how certified to various political subdi- 
visions for taxation. The state auditor shall at the time of certifying the 
equalized value of each organized county to the county auditor, also certify 
the number of miles of each main line of railroad, and branches and side- 
tracks thereof contained in said county and the valuation per mile of such 
line or branch line as determined by the state board of equalization and the 
county auditor of such county shall apportion such valuation to the cities, 
towns, townships and districts through which such railroads run according 
to the number of miles contained in each, as a part of the valuation of such 
city, town, township and district for the purpose of taxation, and the same 
shall be taxed as personal property is taxed in each county. ([R. C. 1905, 
§ 1629; 1890, ch. 135, § 3; R. C. 1899, § 1815.] 

The franchise, roadway, roadbed, rails and rolling stock of a railroad are personal 
property for purposes of taxation. M. & S. Ste. M. Ry. Co. v. Dickey County, 11 N. D. 
107, 90 N. W. 260; Milwaukee Ry. v. Cass County, 8 N. D. 18, 76 N. W. 239. 

Nature of railroad property for purpose of taxation, 15 L.R.A. 298; 66 L.R.A. 51. 

§ 2245. Taxation in unorganized counties. The valuation so apportioned 
to unorganized counties in this state shall be taxed for state purposes only; 
and such tax shall be levied annually by the state auditor at the same rate 
as other property is taxed for state purposes, and the state auditor shall 
notify each railroad company so taxed of the amount of such tax, on or before 
the first day of December in each year, and such tax must be paid to the 
state treasurer at the same time and subject to the same penalty as is 
prescribed by law for the collection of personal property taxes in organized 
counties, and the state treasurer shall have the same powers, and it shall be 
his duty to collect such tax in the same manner as county treasurers are 
authorized by law to collect personal property taxes. [R. C. 1905, § 1630; 
1890, ch. 135, § 4; R. C. 1899, § 1316.] 

§ 2246. Provisions of this article inoperative, when. If at any time the 
legislative assembly shall provide by law for the payment of a per cent of 
gross earnings by railroads as authorized by section 176 of the constitution 
of this state, then and during the time such law shall be in force the provisions 
of this article shall be inoperative. [R. C. 1905, § 1631; 1890, ch. 135, § 5; 
R. C. 1899, § 1317.] 


ARTICLE 21.—ASSESSMENT AND TAXATION OF PusBLic UTILITIES. 


§ 2247. Express, freight line and equipment, telegraph and telephone com- 
panies defined. Any person or persons, joint stock association, company or 
corporation, wherever organized or incorporated, engaged in the business of 
conveying to, from or through this state, or any part thereof, money, pack- 
ages, gold, silver, plate or other property by express, on and by passenger 
and mail trains, shall be deemed an express company; any person or persons, 
joint stock association, company or corporation, wherever organized or incor- 
porated, engaged in the business of operating cars which are not subject to 
assessment and taxation under the provisions of sections 2242, 2243, 2244 
and 2245, for the transportation of freight, whether such freight be owned 
by such company or any other person or company, over any railway line or 
lines in whole or in part within this state, such line or lines not being owned, 
leased or operated by such company, whether such cars be termed box, flat, 
coal, ore, tank, stock, gondola, furniture or refrigerator cars or be known 
by some other name, shall be deemed a freight line company; any person or 
persons, joint stock association, company or corporation, wherever organized, 
engaged in the business of furnishing or leasing cars of whatsoever kind 
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or description to be used for the transportation of freight or for the trans- 
portation, accommodation, convenience, comfort or safety of passengers, | 
whether such cars be termed freight, sleeping, tourist, palace, parlor, chair 
or buffet cars, or be known by some other name, in the operation of any 
railway line or lines wholly or partially within this state, such line or lines 
not being owned, leased or operated by such company, and such cars not 
being subject to taxation under said sections of the revised codes of North 
Dakota, shall be deemed an equipment company; any person or persons, 
joint stock association, company or corporation, wherever organized or incor- 
porated, engaged in the business of conveying telegraphic messages, shall 
be deemed a telegraph company; and any person or persons, joint stock 
association, company or corporation, wherever organized or incorporated, 
engaged in the business of conveying messages by the use of the telephone 
or any similarly constructed instrument or device, shall be deemed a telephone 
company. ([1907, ch. 216, § 1.] 

§ 2248. Annual statement to state auditor, what to contain. Every com- 
pany defined in section one of this act [section 2247], doing business in this 
state, shall annually, between the first and thirtieth day of June, under 
oath of the person constituting such company, if a person, or under the 
oath of its president, secretary, treasurer, superintendent or chief officer if an 
association, company or corporation, make and file with the state auditor a 
statement in such form as the state auditor may prescribe, for the year end- 
ing June first preceding, containing the following facts: The name of the 
company ; the nature of the company, whether a person or persons, associa- 
tion or corporation, and under the laws of what state or country organized ; 
the location of its principal office; the name and post office address of the 
president, secretary, auditor, treasurer and superintendent or general man- 
ager thereof; the name and address of the chief officer or managing agent 
of the company in North Dakota, if any; the number of shares of capital 
stock; the par value and market value, or if there be no market value the 
actual value of its shares of stock on the first day of June of such year; a 
detailed statement of the real estate owned by the company in North Dakota 
on the first day of June of such year, where situated and the value thereof; 
a full and correct inventory of personal property, including money and 
credits owned by the company in North Dakota on the first day of June, 
where situate and the value thereof; the total value of the real estate owned 
by the company and situate outside the state of North Dakota; the total 
value of the personal property owned by the company and situate outside 
the state of North Dakota; the entire gross receipts of the company from 
whatever source derived for the year ending June first, of business wherever 
done; the entire gross receipts for the year ending June first, from what- 
ever source derived, of each office within the state of North Dakota, and the 
total gross receipts of the company for such period in North Dakota; the 
entire operating and other expenses of such company for such year; the 
balances of profit or loss for such year; the whole length in miles of the lines 
or routes over which the company did business in this state during the year 
ending on the first day of June, and the length of so much of said lines or 
routes as is without the state and the length of so much of each within each 
county of the state of North Dakota, naming the lines or routes within this 
state; such other facts and information as the state auditor may require in 
the form of returns, to be prescribed by him, to enable the state board of 
equalization to ascertain the value of the property of such company liable to 
taxation within this state. Blanks for making the above statement shall be 
prepared and on application furnished to any company by the state auditor. 
[1907, ch. 216, § 2.] 

§ 2249. Duties of state board of equalization. The state board of equaliza- 
tion shall at its annual meeting in August in each year assess the property 
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of such companies doing business in this state with reference to the value of 
such property on the first day of June of such year. On the meeting of the 
board of equalization the state auditor shall lay before it the statements and 
schedules returned to him under section two of this act [section 2248]. The 
said board shall proceed to ascertain the value of the property of each of 
said companies in North Dakota and in determining the value of the property 
of each company to be taxed within the state and assessed as herein provided 
said board shall be guided by the value of said property as determined by 
the value of the entire capital stock of said company and such other evidence 
and rules as will enable said board to arrive at the true value in money of the 
entire property of said company within the state of North Dakota in the 
proportion which the same bears to the entire property of said company as 
determined by the value of the capital stock thereof and the other evidence 
and rules aforesaid. The board may adjourn from time to time until the 
business before it is finally disposed of. In case a company fails or refuses 
to make the statement required by law or furnish the board any information 
requested the board shall inform itself as best it may on the matters neces- 
sary to be known in order to discharge its duties with respect to the assess- 
ment of the property of such company. At the annual meeting of the board 
of equalization aforesaid and before the assessment of the property of any 
such company is determined, any company or person interested shall have 
the right, upon written application, to appear before the board of equaliza- 
tion and be heard in the matter of the valuation of the property of any com- 
pany for taxation. [1907, ch. 216, § 3.] 

§ 2250. Penalty for failure to file statement. In case any company required 
to file a statement under the provisions of section two hereof [section 2248] 
fails to make and file such statement on or before the thirtieth day of June 
such company shall be subject to a penalty of five hundred dollars and an 
additional penalty of one hundred dollars for each day’s omission after said 
thirtieth day of June to file such statement, said penalty to be recovered in 
the name of the state and on collection paid into the state treasury to the 
credit of the school fund. The attorney-general shall institute such action 
against any company so delinquent. The state board of equalization shall 
have power to require the president, secretary, treasurer, receiver, superin- 
tendent, managing agent, or other officer or employee or agent of any such 
company, to attend before such board and produce for the instruction of the 
board any books or papers of such company in his possession, custody or 
control, and to testify under oath touching the business, property, moneys, 
credits and value thereof of such company. Any member of the board is 
authorized and empowered to administer such oath. Any officers, employe 
or agent of the company so required to appear before such board as afore- 
said who shall refuse to produce and submit for the inspection of the board 
any such books or papers of such company in his possession, custody or con- 
trol, or shall refuse to answer any question or questions put to him by the 
state board of equalization, or any member thereof, touching the business, 
property, moneys, credits and the value thereof of such company, shall be 
guilty of a misdemeanor, and on conviction thereof before any court of 
competent jurisdiction shall be fined for each such refusal not more than five 
hundred dollars or imprisoned in the county jail not more than thirty days, 
or both such fine and imprisonment. [1907, ch. 216, § 4.] 

§ 2251. State auditor certifies ascertained valuation to county auditors. 
The state auditor shall certify to the county auditor of each county within 
this state the total value of the property of such company in North Dakota 
as ascertained and assessed by said board, at the same time he certifies the 
assessed valuation of other property assessed or equalized by said board, 
and shall also certify the number of miles over which such company operates 
in such county. The total value of the property of said company in North 
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Dakota as assessed by the state board of equalization shall be apportioned 
by the state auditor among the several counties in which the company does 
business in the proportion that the number of miles over which such com- 
pany operates in each county respectively bears to the entire number of 
miles over which such company operates in the state, and the county auditor, 
upon receiving such certificate shall apportion the valuation therein stated 
among the cities, towns, villages, townships and other tax districts of his 
county in proportion to the number of miles operated in each, and the county 
auditor shall place the apportioned valuation on the tax list and taxes shall 
be levied and collected thereon, at the same rate and in the same manner 
as taxes are levied and collected on other property within the state, which 
taxes shall be in lieu of all other taxes upon all property liable to taxation 
under this article. [1907, ch. 216, § 5.] 

§ 2252. Valuation taxed for state purposes only in unorganized counties. 
The valuation so apportioned to unorganized counties in this state shall be 
taxed for state purposes only, and such tax shall be levied annually by the 
state auditor at the same rate as other property is taxed for state purposes 
and the state auditor shall notify each company so assessed of the amount of 
such tax on or before the first day of December in each year, and such tax 
must be paid to the state treasurer at the same time and subject to the same 
penalty as is prescribed by law for the collection of personal property taxes 
in organized counties, and the state treasurer shall have the same powers and 
it shall be his duty to collect such taxes in the same manner as county treas- 
urers are authorized by law to collect personal property taxes. [1907, ch. 
216, § 6.] 


ARTICLE 22.— TAXATION oF BANKRUPT STOCKS. 


§ 2258. Bankrupt stocks, etc., how assessed. All itinerant, transient or 
other merchants, salesmen or other persons, and all merchants or salesmen 
of bankrupt stocks of goods or merchandise, or of stocks of goods or mer- 
chandise claimed to have been injured by fire or otherwise, who shall bring 
into this state any stock of goods at any time after the annual assessment 
is made and returned shall be liable to taxation upon such stock of goods 
and merchandise, and the assessor of the township or city, in which such 
goods or merchandise are offered for sale, shall immediately assess such 
stock at the same rate at which other merchandise of the same character 
has been assessed and forthwith return his assessment roll thereof, if an 
assessor in an incorporated city, to the city auditor, and if not, then to the 
county auditor. [R. C. 1905, § 1632; 1890, ch. 141, § 1; 1893, ch. 111, §1; B.C. 
1899, § 1318.] | 

2254. Proceedings by city council. If such assessment roll is returned 
to the city auditor he shall immediately notify the mayor thereof, who shall 
thereupon call a meeting of the city council for the purpose of equalizing 
or correcting such assessment. Such meeting shall be held not less than three 
nor more than ten days after the return of such assessment, and not less 
than twenty-four hours’ notice of the time and place and purpose of such 
meeting shall be given to the owner of such stock, which notice must be in 
writing and may be served personally or by leaving a copy thereof with any 
person in charge of such stock or employed in selling the same. The city 
council shall at such meeting hear any complaint as to the assessment of such 
stock and equalize and assess the same, and may adjourn from day to day 
until the same is completed; and in the absence of a quorum such meeting 
may be adjourned from day to day by the city auditor and upon the comple- 
tion of such equalization the city auditor shall immediately certify such 
equalized assessment roll to the county auditor, who shall thereupon add 
such assessment to the tax list for the current year, and extend the taxes 
for such year thereon, and on the duplicate thereof, or if such duplicate has 
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been delivered to the county treasurer, shall certify the same to such treasurer, 
who shall thereupon immediately, upon the receipt of such duplicate or certifi- 
cate, demand such taxes and collect the same by distraint and sale in de- 
fault of payment thereof on demand. [R. C. 1905, § 1633; 1893, ch. 111, § 2; 
R. C. 1899, § 1319.] 

§ 2255. Assessment by township assessor. If such assessment is made by 
a township assessor he shall return the same to the county auditor, who shall 
thereupon call a meeting of the board of county commissioners in the man- 
ner and within the time provided in the preceding section for calling a 
meeting of the city council, and thereupon the same proceedings shall be had 
by the board of county commissioners for the equalization of such assessment, 
and the same notice given of such equalization as provided in said section, 
and upon the equalization thereof the county auditor shall enter such assess- 
ment on the tax list as provided in said section, and the same proceedings 
shall be had for the collection of such tax as therein provided. [R. C. 1905, 
§ 1634; 1893, ch. 111, § 3; R. C. 1899, § 1320.] 


ARTICLE 23.— TAXATION OF GRAIN. 


§ 2256. Rate fixed. All grain grown within the state and held therein in 
elevators, warehouses and granaries shall be taxed at a fixed rate as follows: 
Flax at the rate of one-half of one cent per bushel; wheat at the rate of 
three-eighths of one cent per bushel; and oats, barley, corn, speltz and rye 
each at the rate of one-eighth of one cent per bushel. [1907, ch. 217, § 1.] 

See article 5 of the amendments to the state constitution. 

§ 2257. Other grain, how taxed. All grain other than that specified in . 
section 2256 shall be taxed according to its value, and in pursuance of the 
revenue and taxation laws of this state. [1907, ch. 217, § 2.] 

§ 2258. Duty of county auditor. It shall be the duty of the county auditor 
to extend taxes on the tax lists upon all grain, as shown by the assessment 
roll, at the rate fixed by this article. [1907, ch. 217, § 13.] 

§ 2259. Taxes apportioned. All sums received or collected by the county 
treasurer under the provisions of this article shall be apportioned and dis- 
tributed pre rata among the several funds, state, county, school, township 
and municipal, in proportion to the rates of taxation in the taxing district 
for which the same is collected. [1907, ch. 217, § 4.] 


ARTICLE 24.—— County CoMMISSIONERS TO LEvy TaxXEs IN CERTAIN CASES. 


§ 2260. Tax in incorporated towns and cities to be levied by the county 
commissioners, when. Whenever any incorporated city, town or village 
having an existing liability or indebtedness and authorized to levy taxes for 
the payment of the indebtedness for which such city, town or village may be 
liable, fails or refuses to elect proper officers for the government of such city, 
town or village, it shall be the duty of the board of county commissioners of 
the county in which such city, town or village is located, upon a proper 
showing by any person having a legal or subsisting claim against such city, 
town or village, that there are no legal officers in such city, town or village 
authorized to levy a tax for the payment of such indebtedness, to levy a 
tax in the same manner and for the same purposes that the board of directors, 
trustees or city council would be authorized to levy the same for the payment 
of such indebtedness; and any person having a claim against such municipality 
shall have the same right to enforce the levy of such tax by the board of 
county commissioners that he would have had to compel such levy by the 
proper authorities of such city, town or village, had they been properly 
elected and qualified. [R. C. 1905, § 1635; 1890, ch. 143, § 1; R. C. 1899, 
§ 1321.] 
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ARTICLE 25.— GopHER Tax. 


_ § 2261. County commissioners levy gopher tax. The board of county 
commissioners of every county in this state may, at any time fixed by law 
for levy and assessment of taxes, levy a tax not exceeding one-half of one 
mill on the dollar of assessed valuation upon all real estate in such county, 
the proceeds of which shall be used solely for the purpose of promoting the 
destruction of gophers and prairie dogs in said county; the fund provided 
to be raised in accordance with this section shall be denominated the ‘‘ gopher 
and prairie dog destruction fund,’’ and shall be kept separate and distinct 
by the county treasurer and shall be expended by the board of county 
commissioners at such time and in such manner as is by said board deemed 
best to secure the abatement and extermination of the gopher and prairie 
dog pest. [R. C. 1905, § 1636; 1890, ch. 144, §§ 1, 2; R. C. 1899, § 1322; 
1901, ch. 107; 1905, ch. 114, § 1.] 
See State v. Ryan, 9 N. D. 419, 83 N. W. 865. 


§ 2262. Petition required. It shall be the duty of the board of county com- 
missioners of any county, on receiving a petition signed by not less than 
thirty-five per cent of the total number of votes cast at the last general elec- 
tion held in such county requesting them to do so, to offer a bounty or reward 
for each gopher and prairie dog destroyed during the months of April and 
May. The board of county commissioners when so petitioned, as herein 
provided, shall publish in the local papers of the county during the month 
of March of each year, the amount of bounty or reward to be paid for each 
gopher and prairie dog destroyed, the manner of ascertaining the number 
of gophers and prairie dogs destroyed and the manner of procedure necessary 
to obtain such reward. [R. C. 1905, § 1637; 1905, ch. 114, § 2.] 


ARTICLE 26.— TAXATION FOR PROMOTION OF DIVERSIFIED FARMING. 


§ 2263. County commissioners levy tax on petition. The board of county 
commissioners for any county in this state may in its discretion, or, upon 
petition of twenty-five per cent of the taxpayers of said county, shall, an- 
nually make an appropriation and levy a tax upon all the taxable property 
of the county for the purpose of promoting diversified farming and agri- 
eultural development through the employment of a person or persons to carry 
on scientific agricultural work within said county. The amount of tax so 
levied shall not exceed one-half mill upon the dollar of assessed valuation. 
(1913, ch. 117, § 1.] 

§ 2264. Acts validated and legalized. All appropriations, moneys, levies 
of taxes heretofore made by any county for the purposes specified in section 
one of this article are hereby validated and legalized. [1918, ch. 117, § 2.] 

§ 2265. Funds, how expended. All funds raised in accordance with the 
provisions of this article shall be expended by and under the direction and 
eontrol of the board of county commissioners, in such manner as they deem 
best adapted to accomplish the purposes set forth in section 2263. [1913, ch. 
117, § 3.] 


ARTICLE 27.—APPROPRIATIONS BY COUNTIES TO PREVENT SPREAD OF TUBERCULOSIS. 


§ 2266. Report to county commissioners and action thereon. In case any 
town, district, county or state anti-tuberculosis society or association or other 
society or associations organized and existing for the purpose of controlling 
the spread of tuberculosis in this state considers it necessary to secure the 
services of visiting nurse or nurses, or to disinfect any building, room, resl- 
dence, hotel, or other place in such county infected with tuberculosis such 
society shall report such fact to the chairman of board of health and to the 
board of county commissioners, and shall in such report recommend the course 
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of action advisable to be adopted by the board of county commissioners in 
relation thereto, and in accordance with the provisions of this article; and 
such board of county commissioners shall at the next meeting of such board 
consider such report and recommendation and act on the same, and such 
board of county commissioners is authorized and empowered to audit and 
allow bills for services rendered in carrying into effect the action of such 
board in relation thereto. [1913, ch. 124, § 1.] 

§ 2267. County commissioners may appropriate money. The boards of 
county commissioners of the several counties of this state may appropriate 
money out of the general revenue fund of the county for the purpose of 
paying for the services of visiting nurses or other necessary medical attention 
or advice in preventing the spread of tuberculosis in such county, or for the 
purpose of disinfecting any building, room, residence, hotel, or other place 
in such county infected with tuberculosis. [1913, ch. 124, § 2.] 

§ 2268. Homes and hospitals. The board of county commissioners shall 
have authority to co-operate with neighboring counties to establish homes or 
hospitals for incurable tuberculosis patients. [1913, ch. 124, § 3.] 


ARTICLE 28.—ADJUSTMENT OF DELINQUENT TaxeEs DUE THE STATE FROM 
CouNTIES. 


§ 2269. Discrepancies. Whenever any material discrepancy shall be found 
to exist between the statements returned from the several counties and the 
accounts as shown by the books of the state auditor’s office, it shall be the 
duty of the state examiner, when ordered so to do by the state auditor, to 
make an examination of the accounts and tax lists of such county and 
ascertain wherein the discrepancy lies, and make the adjustments in accord- 
aaeee | such examination. [R. C. 1905, § 1638; 1899, ch. 73; R. C. 1899, 

§ 2270. Statement of taxes charged. The state auditor shall furnish the 
board of county commissioners of each county with a statement showing 
the amount of state or territorial taxes charged to such county for each year 
preceding the fourth day of November, 1889; also, showing the amount re- 
ceived by the state treasurer on account of such year’s taxes, and the balance 
still unpaid as shown by the books in his office; such statement shall also 
show the amount of abatements claimed and allowed, if any; also the amount 
of penalty and interest paid each year. [R. C. 1905, § 1639; 1891, ch. 102, 
§ 2; R. C. 1899, § 1324.] 

§ 2271. Statement of unpaid taxes. It is the duty of the board of county 
commissioners of each county on receipt of such statement to prepare or 
cause to be prepared at the expense of such county, a statement of the unpaid 
taxes for each of the years mentioned in the preceding section, showing the 
amount of unpaid personal property taxes, the amount of abatements remain- 
ing in the hands of the treasurer for collection or the amount stricken from 
the list under the provisions of any law heretofore in force; also showing 
the amount of taxes on real property uncollected for each year, the amount 
of abatements or taxes refunded each year and the reasons therefor. Said 
statement shall be made on such forms and in such manner as may be 
prescribed by the commission and forwarded to the state auditor as soon 
as completed. [R. C. 1905, § 1640; 1891, ch. 102, § 3; R. C. 1899, § 1325.] 

§ 2272. Abatements, how allowed. Upon the receipt of the statements 
provided for above, it shall be the duty of the commission carefully to com- 
pare the same with the accounts of the state treasurer now in the auditor’s 
office, and if it is satisfied that the abatements claimed are just and reasonable, 
it may allow the same and the state auditor shall credit each county with 
such abatements and notify the county auditor of each county of the adjust- 
ment as so determined, and the amount due each fund in the county and each 


546 


Revenue and Tazation. POLITICAL CODE. §§ 2272-2277 


township, city or school district shall be determined and adjusted on the 
same basis. [R. C. 1905, § 1641; 1891, ch. 102, § 4; R. C. 1899, § 1326.] 

§ 2273. Abatements allowed, for what reason. Such commission shall also 
allow abatements on real property for the following reasons: On account 
of double assessments of property; on all lands assessed and taxed prior to 
the entry thereof according to the laws of the United States; on all lands 
when the taxes have been declared illegal by a court of competent jurisdiction. 
[R. C. 1905, § 1642; 1891, ch. 102, § 5; R. C. 1899, § 1827.] 

§ 2274. Consolidated tax account. When the true balance due from each 
_ county to the state shall have been determined, the state auditor shall open 

an account with each county, and charge the balance due for each year in one 
account to be known as the ‘‘ consolidated tax account,’’ and all taxes col- 
lected by the counties for the years so adjusted shall be credited to such 
account and may be reported as collections on account of the ‘‘ consolidated 
tax account.’’ [R. C. 1905, § 1643; 1891, ch. 102, § 6; R. C. 1899, § 1328.] 

§ 2275. Attorney-general to enforce payment, when. In the event of the 
refusal or neglect of any county to furnish the statement herein required, 
such commission shall have power to have such statement made at the expense 
of the county, and in case of the refusal of any county to pay the expense 
of the county so incurred, the attorney-general shall proceed to enforce such 
payment according to law. [R. C. 1905, § 1644; 1891, ch. 102, § 8; R. C. 
1899, § 1329.] 


ARTICLE 29.— REFUNDING OF OUTSTANDING BONDED AND OTHER INDEBTEDNESS 
OF THE STATE. 


§ 2276. Refunding indebtedness. To provide for refunding at a lower 
rate of interest, if possible, the outstanding bonds of the state the payment 
of which was assumed by the state of North Dakota under the provisions 
of the report of the joint commission which was approved by the people of 
the states of North Dakota and South Dakota, and further to provide for 
the payment or refunding of any maturing bonds of the state, and the capitol 
warrants issued pursuant to the provisions of chapter 24 of the laws of 1889, 
the payment of which was assumed by this state, the state treasurer is hereby 
authorized and empowered and it is made his duty to prepare for issue, 
and to issue from time to time as occasion requires, the negotiable bonds of 
the state of North Dakota for such amounts as may be necessary to refund 
all such outstanding indebtedness, matured or maturing, or subject to the 
call of the state, or soon to become subject to such call, and for such amounts 
as may be necessary to refund all the outstanding bonds, whenever the rate 
of interest can be reduced, or when they become absolutely due, in accordance 
with the provisions of this article. Such bonds shall be made payable to the 
purchaser or bearer, be payable in not less than ten years nor more than 
thirty years from the date of their issue, and bear interest at a rate not 
exceeding four per cent per annum, payable semi-annually, on the first day 
of January and July of each year, with coupons attached for each interest 
payment, and they may be made payable anywhere in the United States. 
Such bonds shall be executed under the great seal of the state by the governor 
and treasurer, shall be attested by the secretary of state, and shall be ne- 
gotiated by the treasurer. [R. C. 1905, § 1645; 1897, ch. 133, § 1; R. C. 1899, 

1355h. 

§ att . Sealed proposals. Such bonds shall be exchanged by the state 
treasurer, at not less than their par value for an equal amount of the in- 
debtedness of the state permitted to be refunded under the provisions of 
this article, or such bonds may be sold by him for the highest cash price 
obtainable, but not less than par, and the proceeds shall be applied solely 
to the payment of such outstanding indebtedness. If such bonds or any part 
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thereof are to be sold for cash, as provided in this section, the state treasurer 
shall receive sealed proposals for the purchase of the same, and shall give 
public notice of the sale for at least thirty days preceding such sale, in two 
or more newspapers of general circulation, one of which shall be published in 
the city of New York, giving date of such sale, and such bonds shall be sold 
to the highest bidder for cash. [R. C. 1905, § 1646; 1897, ch. 133, § 2; R. C. 
- 1899, § 1355i.] 

Accrued interest as part of par value within prohibition against sale of bonds at less 

than par. 35 L.R.A.(N.S.) 789. 

§ 2278. Board of equalization. The state board of equalization at the time 
the other taxes are levied shall levy a sufficient tax annually to pay the 
interest on such bonds as the same becomes due, which tax shall be collected 
in the same manner as other state taxes are collected. Such board shall before 
the maturity of such bonds provide a sinking fund sufficient to retire and pay 
such bonds at their maturity, and for such purpose shall annually levy a tax 
sufficient to provide such fund. No tax or fund provided for the payment of 
such bonds or interest thereon shall be used for any other purpose. [R. C. 
1905, § 1647 ; 1897, ch. 133, § 3; R. C. 1899, § 13855). ] 

§ 2279. Cancellation of coupons. Whenever the interest coupons attached 
to such bonds become due or any of such bonds mature, it shall be the duty 
of the state treasurer to pay the same on presentation out of any funds in 
his hands applicable thereto, and to cance] them when paid. Whenever any 
of such bonds become subject to the call of the state and funds are in the 
hands of the treasurer to be applied to the payment thereof, he shall call 
in for payment and cancellation such portion of the same as he may have 
funds to pay; and, if to the advantage of the state he may purchase any 
of said bonds at their market value and retire and cancel the same, with the 
sinking fund tax, as the same shall be collected and received by him. [R. C. 
1905, § 1648; 1897, ch. 133, § 4; R. C. 1899, § 1855k.] 

§ 2280. Appropriation. There is hereby appropriated out of the state 
treasury all of the funds realized by the sale of the bonds provided for in 
this article for the purposes in this article provided. [R. C. 1905, § 1649; 
1897, ch. 183, § 5; R. C. 1899, § 13551.] 


ARTICLE 30.— Tax FOR BoNDED INDEBTEDNESS AND SINKING Founp. 


§ 2281. State board of equalization to levy tax for bonded indebtedness. 
The state board of equalization, at the time the other taxes are levied, shall 
levy a tax in 1902 and annually thereafter, equal in amount to one-thirtieth 
of the present bonded indebtedness of the state, which tax shall be collected 
in the same manner as other taxes are collected, and when collected shall 
be used to retire and pay any state bonds at their maturity to the extent 
of the tax then collected and available for that purpose. No tax or fund 
provided for the payment of such bonds shall be used for any other purpose. 
Nothing in this section shall be construed to repeal any prior law for the 
levying of a sinking fund, but in no case shall the board levy a double tax for 
the same purpose. [R. C. 1905, § 1650; 1901, ch. 43.] 

' § 2282. Bond interest, normal schools. The state board of equalization at 
its meeting in 1903, and annually thereafter, is hereby authorized and required 
to include in the tax levy for bond interest, a sufficient amount to pay the 
interest on the state normal school bonds issued under the provisions of 
ea 10, chapter 89, session laws of 1891. [R. C. 1905, § 1651; 1903, ch. 125, 


_ § 2283. Sinking fund, normal schools. The state board of equalization at 
its meeting in 1903, and annually thereafter, is hereby authorized and required 
to include in the tax levy for bond sinking fund a sufficient amount to create 
a fund to pay the state normal school bonds issued under the provisions 
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of section 10, chapter 89, session laws of 1891, at maturity. [R. C. 1905, § 1652; 
1903, ch. 125, § 2.) 

§ 2284. Duties of state treasurer. The state treasurer is hereby authorized 
and required to pay all interest that may hereafter become due upon the 
state normal school bonds issued under the provisions of section 10, chapter 
89, session laws of 1891, out of the state bond interest fund, and he is further 
authorized and required to pay said bonds at maturity out of the state bond 
aie fund as provided in section 1652. [R. C. 1905, § 1653; 1903, ch. 125, 

3. ] 
ARTICLE 31.— Stare REVENUE Bonps. 

§ 2285. State bonds authorized. The governor, state auditor and state 
treasurer are hereby authorized and empowered to prepare for issue nego- 
tiable bonds of the state of North Dakota to the amount of one hundred 
and fifty thousand dollars. Such bonds shall be made payable to the pur- 
chaser or bearer and payable in twenty years from date of issue and shall 
bear interest at a rate not to exceed four per cent per annum, interest payable 
semi-annually on the first day of January and-July of each year, with coupons 
attached for each interest payment, said interest coupons together with the 
principal of said bonds to be made payable at the office of the state treasurer 
in Bismarck. Said bonds shall be executed under the great seal of the state 
by the governor and treasurer, and shall be attested by the secretary of state, 
and shall be negotiated by the treasurer. [R. C. 1905, § 1654; 1905, ch. 55, § 1.] 

§ 2286. State treasurer authorized to sell. The state treasurer is hereby 
authorized and empowered to offer the bonds herein provided for to the board 
of university and school lands and said board is authorized to purchase 
said bonds for cash at not less than their par value, with accrued interest to 
date of delivery. [R. C. 1905, § 1655; 1905, ch. 55, § 2.] 

§ 2287. Tax for interest and sinking fund. The state board of equaliza- 
tion, at the time other taxes are levied, shall levy a sufficient tax annually, 
to pay the interest on said bonds as the same shall become due, which tax 
shall be collected in the same manner that other state taxes are collected. 
Also, five years before the maturity of the said bonds, said board shall provide 
a sinking fund sufficient to retire and pay said bonds at their maturity, and 
for such purpose shall annually levy a tax sufficient to provide such funds. 
No tax or fund provided for the payment of such bonds or the interest thereon 
shall be used for any other purpose. [R. C. 1905, § 1656; 1905, ch. 55, § 3.] 

§ 2288. Cancellation of coupons and bonds. When the interest coupons 
attached to such bonds become due, and whenever said bonds mature, it shall 
be the duty of the state treasurer to pay the same on presentation out of any 
funds in the treasury applicable thereto, and to cancel the same when paid. 
[R. C. 1905, § 1657; 1905, ch. 55, § 4.) 

§ 2289. Residue of fund and subsequent taxes collected to be transferred 
to general fund of the state. When said bonds are all redeemed and all 
interest thereon paid, the residue of said fund and all subsequent collections 
of said tax shall be transferred to the general revenue fund of the state. 
[R. C. 1905, § 1658; 1905, ch. 55, § 5.] 

§ 2290. Style of bonds. Said bonds shall be known and styled ‘‘ North 
Dakota Revenue Bonds, series of 1905,’’ and shall be of denominations as 
Beg required by the purchaser of the same. [R. C. 1905, § 1659; 1905, ch. 
55, § 6.] 


ARTICLE 32.— PROVIDING FoR ASSESSMENT, LEVY AND COLLECTION oF TAXES 
WHERE TAXABLE PROPERTY FOR ANY REASON EscAPED TAXATION FOR THE 
YeEaR 1889 anp Prior YEARS. 


§ 2291. When assessment omitted. In all cases when any buildings or 
lands in this state have heretofore been subject to taxation for the year 
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1889, and subsequent years, but the assessment or levy of taxes therein 
for any year or years has been omitted, or such assessment and levy has for 
any cause been omitted, or set aside, and such property has thereby escaped 
taxation when subject to taxation, all such taxes the assessment or levy of 
which has heretofore or may hereafter be omitted or set aside, including all 
buildings on lands heretofore declared forfeited to the state and omitted 
from assessment by reason thereof, shall hereafter be assessed and levied upon 
such buildings and lands and collected in the manner hereinafter provided. 
[R. C. 1905, § 1660; 1897, ch. 28, § 1; R. C. 1899, § 1355m.] 

§ 2292. Auditor to make list. Duty of county commissioners. Publica- 
tion of notice. It shall be the duty of each county auditor, on or before 
the first day of June next, after the passage of this act, to make a separate 
list of all lands in his county since the year 1889, and of all buildings standing 
upon lands owned by parties other than the owners of such buildings, upon 
which taxes were not assessed and levied for any such year or years, or 
were for any cause set aside, or omitted, or has for any reason escaped 
taxation, but which were subject to taxation for such year. Upon the com- 
pletion of such list or lists, it shall be the duty of the county auditor to forth- 
with notify each county commissioner of his county of such completion, and 
thereupon a special meeting of the board of county commissioners of such 
county for the purpose set forth in this article, shall be called in the manner 
prescribed by law, to be held at a time and place in such call designated, 
not less than two weeks from the time of the making of such call and not 
later than the fifteenth day of July next, after the passage of this act. After 
any such meeting shall have been called, it shall be the duty of the county 
auditor of the county to give notice of the time and place of such meeting, 
by publication in a newspaper published in his county, if there be any news- 
paper published therein, and if there be none, then in a newspaper published 
in the judicial district. Such notice shall be published at least three times 
before the day appointed for such meeting, and at intervals of not less than 
five days. Such notice may be in the following form: 


State of North re 


Y 
Office of County Auditor. 

Notice is hereby given that a special meeting of the board of county com- 
missioners of the county, for the purpose set forth in an act of the legislative 
assembly, entitled ‘‘An act to provide for the assessment, levy and collection 
of taxes upon property in cases where such property was subject to taxation, 
but the assessment and levy of taxes thereon have been omitted, or when 
such property has from any cause escaped assessment and taxation, approved, 


eighth day of March, A. D. 1897,’’ will be held at the court house in.......... 
county, commencing on the ........ potinmaere a SY Of oso isenseuess A. D. 
1897 at cxkcvecyaones o’clock, a. m. 

he County Auditor. 


[R. C. 1905, § 1661; 1897, ch. 28, §§ 2, 3; R. C. 1899, § 1355n.] 
.  § 2293. Meeting of county commissioners. The board of county commis- 
_ sioners shall meet at the time and place appointed therefor in such call, and at 
such meeting shall add to the list aforesaid, furnished by the county auditor, 
a description of each tract of land within the county, owned by parties 
other than the owners of such buildings, not already upon such list, upon 
which taxes were not assessed and levied for the year or years for which such 
list shall have been made, which were subject to taxation for such year, 
' but no accidental failure or omission by either the county auditor or the board 
of county commissioners to place upon any such list any tracts of land or 
buildings within the county, subject to be placed therein under the provisions 
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of this act, shall in any manner affect the validity of anything done under 
the provisions of this article with reference to such lands and buildings as are 
actually placed upon such list. [R. C. 1905, § 1662; 1897, ch. 28, § 4; R. C. 
1899, § 13550. | 

§ 2204. Shall ascertain cash value. After such list shall have been perfected 
as hereinbefore provided, such board shall proceed at such meetings to 
ascertain the true and actual cash value for each year for which such lists 
shall have been made, of each tract of land and of each building described 
in such list, and for that purpose may summon before it and examine under 
oath such witnesses as it may deem necessary for its information in regard 
to such value. In making such valuation the board shall have due regard 
for the average valuation of real property in the county, made according 
to law, for the year for which such lists shall have been made, for the purpose 
of taxation, and also for the relative situation, quality of soil, improvements 
and natural advantages possessed by such tract and lot. Any person inter- 
ested in any lands or any buildings on such list shall have a right to be 
present at such meeting, and to be heard as to the valuation of such lands 
or buildings, and to swear and examine witnesses before such board upon 
the question of such valuation. After the valuation of any tract of land or 
building upon such list shall have been ascertained, as hereinbefore provided, 
such value shall thereupon be entered upon such list opposite to the descrip- 
tion of such tract or building, in a column set apart for that purpose. When 
the valuation of all of the several tracts of lands and buildings upon such 
lists shall have been ascertained and entered thereon, such list and valuation 
shall be authenticated by the signature of the chairman of the board, which 
shall be a sufficient authentication thereof for all purposes. Such meeting may 
be adjourned from day to day, but shall not continue longer than for ten 
days, and the valuation of all tracts of lands and buildings upon such list 
shall be fully completed and authenticated in the manner hereinbefore pro- 
vided, on or before the first day of August next, after the passage of this 
article. [R. C. 1905, § 1663; 1897, ch. 28, § 5; R. C. 1899, § 1355p.] 

§ 2295. Duty of state board of equalization. After such list and valuation 
shall have been completed, as hereinbefore provided, the same shall remain 
in the custody of the county auditor of the county, and he shall on or before 
August first of each year, make a certified copy of such list and valuation, 
and forward the same to the state auditor. At the next session of the state 
board of equalization it shall be the duty of the state auditor to lay before 
the same all certified copies of such lists and valuation as shall have been 
received by him, and it shall thereupon be the duty of such state board to 
equalize the valuation of the property contained in each of such lists with 
the valuation of the property throughout the state, made according to law 
for purposes of taxation for the year for which such lists shall have been 
made, which equalization shall be made in the same manner as near as may 
be, as is provided by law for equalization of values of property throughout 
a ieeea by such board. [R. C. 1905, § 1664; 1897, ch. 28, § 6; R. C. 1899, 

q.] 

§ 2296. Lists returned to county auditor. When the state board shall 
have completed its equalization of the property contained in each of such 
lists as hereinbefore provided, the state auditor shall return each of such 
copies of lists received by him as aforesaid to the auditor of the county 
wherein the property therein described is situated, together with a statement 
specifying the per centum, if any, to be added to or deducted from the 
valuation as made by the county board as determined by such state board, 
and upon the receipt of such copy and statement it shall be the duty of the 
_eounty auditor to add to or deduct from each tract and building upon such 
list the required per centum on the valuation thereof as made by the county 
board, and the value of each tract of land and of each building upon such 


551 


r i ~ fs re | ra 
DVinitig nn lA, Xv | | ) ) ( , ) q y | ( i 
WIGIUZECO-DYy NS Ww 5 _———— — 


<4 


§§ 2296-2299 POLITICAL CODE. Revenue and Tazation. 


list as corrected shall be entered by such county auditor upon such list, 
opposite to the description thereof, in a column provided for that purpose. 
[R. C. 1905, § 1665; 1897, ch. 28, § 7; R. C. 1899, § 1355r.] 

§ 2287. Authenticated by county auditor. After the valuation of such 
property shall have been corrected as hereinbefore provided, it shall be the 
duty of the county auditor to ascertain and set down in a list, opposite to 
the description thereof, in columns provided for that purpose, the rate of 
taxation for all purposes to which each tract of land and each building upon 
such list was subject for the year for which such list shall have been made, 
and such auditor shall thereupon calculate the amount of tax upon each of 
such tracts of land and buildings at such rate, and set down such amount 
upon such list, opposite to the description of the tract or building upon which 
such amount of taxes is so calculated, in columns appropriated for that purpose. 
When such amounts shall have been so calculated and set down on such list 
the same shall be authenticated by the signature to such list by such auditor, 
which shall be deemed a sufficient authentication thereof for all purposes. 
[R. C. 1905, § 1666; 1897, ch. 28, § 8; R. C. 1899, § 1355s.) 

§ 2298. Taxes constitute lien on property. After the amount of tax upon 
each tract of land and each building upon such list shall have been calculated 
and entered thereon as hereinbefore provided, the county auditor shall make 
out and certify two complete duplicates of such list as the same items appear, 
one of which shall be transmitted to the state auditor for custody in his 
office, and the other of which shall be forthwith delivered to the county 
treasurer of the county, and shall constitute his warrant for the collection of 
the taxes herein specified. Upon the receipt of such duplicate by the county 
treasurer, the respective amounts of tax therein specified upon each tract 
of land and buildings therein described shall become forthwith due and pay- 
able, and become a lien upon the tract or buildings upon which the same 
shall have been so levied, and it shall become the duty of such treasurer forth- 
with to collect such tax. [R. C. 1905, § 1667; 1897, ch. 28, §§ 9, 10; R. C. 
1899, § 1355t. ] 

§ 2299. Notice to be published. In case any tax upon any such duplicate shall 
not be paid within three months after the receipt of such duplicate by 
the county treasurer, such tax shall thereafter draw interest at the rate 
of twelve per cent per year, and it shall be the duty of such treasurer to 
apply to the district court of the county, at the next term after the receipt 
by him of such duplicate, for judgment against the tract of land or building 
upon which such tax shall have been assessed for the aggregate amount of 
the taxes and interest thereon, upon all duplicates in his hands made under 
the provisions of this act. Notice of such application shall be given by 
publication in a newspaper published in the county, if any there be published, 
and if no newspaper be published in such county, then in a newspaper pub- 
lished in the judicial district. Such notice shall be published at least 
three times, at intervals of at least five days, the last publication being made 
at least ten days before the term of court at which such application for 
judgment is made. Such notice may be in the following form: 

State of North Dakota, 
County of ............ a8 
Treasurer’s Office, 


Notice is hereby given that in pursuance of an act of the legislative assembly 
entitled (quote title) I shall apply to the district court in and for this county, 
at a term thereof to be held at .............. AYN di Saree ite in this county, 
commencing on the .......... d8Y-Ol- svise es ceuuen A. D. 189.., on the 
first day of such term, for judgment against each and every one of the tracts 
of land and buildings hereinafter described for all taxes levied thereon, 
under provisions of said act, remaining unpaid, together with interest thereon, 
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and costs as allowed by such act. The following is a description of the lands 
and buildings against which judgment will be applied for: 


County Treasurer. 

No service of summons nor notice other than publication of the notice in 
this section provided for shall be necessary to give the court to which such 
application is made jurisdiction to receive and act upon the same as herein- 
after provided. [R. C. 1905, § 1668; 1897, ch. 28, § 11; R. C. 1899, § 1355u.] 

§ 2300. Application. The application referred to in the previous section may 
be in the following form: 

To the district court in and for the county of...........cceeccccccccceecs 
The SUWUGRION-OL accrues atuaanncacanesaos ees county treasurer, in and for 
Seercryer TT Cire rT ey er county: 

That in pursuance of an act of the legislative assembly entitled (quote 
title), certain taxes were levied upon each of the several tracts of lands and 
buildings hereinafter described, situated in said county, and duplicate lists 
of such tracts and buildings, and such taxes were placed in my hands in 
accordance with such act for the collection of such taxes; that more than 
three months have elapsed since the receipt by me of such duplicates, and 
there remains unpaid upon each of the following described tracts of lands 
and buildings, taxes charged against the same in such duplicates to the 
amount in aggregate in the sum hereinafter set opposite the description of 
such tract or building; and that said duplicates were placed in my hands on 
the: .wwewdtdnsed awe GSWOL esc saatc eases Ac 9: ASD Sis 

The following is a list of the lands and buildings referred to, and of the 
amount of the tax charged against the same upon such duplicates remaining 
unpaid. (Insert list.) 

The applicant therefore prays the judgment of the court that the respective 
amounts above specified, together with interest thereon from the............ 
day OL Geeecas ei saesexs 189.. at the rate of twelve per cent a year, be 
adjudged to be a lien upon the respective tracts of lands and buildings oppo- 
site to the description of which the same are set, and that such lands and 
buildings be sold for the payment thereof. 


County Treasurer. . 

All taxes remaining unpaid upon such duplicates shall be included in one 
application. [R. C. 1905, § 1669; 1897, ch. 28, § 12; R. C. 1899, § 1355v.] 

§ 2301. Filing of application and proof. Upon filing such application with 
the court, together with proof of publication of the notice hereinbefore pro- 
vided for, which may be by the affidavit of the publisher of the newspaper 
in which the same shall have been published, or the foreman, clerk or business 
manager thereof, the court shall forthwith proceed to enter judgment against 
each tract of land or building in such application deseribed for which no 
objection shall be filed, as provided for in the next section; adjudging that 
the amount of tax stated in such application to be due therein, together with 
interests thereon as hereinbefore provided, and costs be a lien upon such 
tract of land or building, as the case may be, and the whole thereof, and that 
such tract of land or building, as the case may be, be sold for the payment 
of the same. All the several tracts of lands and buildings described in such 
application, for which no objection shall be filed, shall be included in one 
judgment. [R. C. 1905, § 1670; 1897, ch. 28, § 13; R. C. 1899, § 13855w.] 

§ 2302. Objections filed. Costs. Any person legally or equitably interested 
in any such tract of land or in any building described in such application, 
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may at the time mentioned in such notice of application, appear in court 
and file objections in writing against the rendition of judgment against such 
tract or building, as the case may be, and thereupon the court shall pro- 
ceed to try and determine the issue raised by such objections, and shall 
render judgment according to law and the rights of the parties. All the 
several tracts of lands and buildings in such application, for which objections 
shall be filed, but against which judgment shall be rendered upon the trial 
thereof shall be included in one judgment. No appeal, certiorari or other 
proceedings to review any judgments shall stay proceedings upon such judg- 
ment. The costs included in any such judgment shall consist of the expense 
of publication, of notice of application for judgment and fees of officers of 
the court, as allowed by law for like services in civil actions; such costs 
shall be apportioned among the several tracts of land and buildings in such 
judgment described according to the amount of the tax and interest for 
which judgment is rendered against the same. [R. C. 1905, § 1671; 1897, ch. 28, 
§§ 14, 15; R. C. 1899, § 1355x.] 

§ 2303. Duties of all officers. All tracts of land or buildings against 
which any judgment shall be rendered shall be sold by the sheriff of the 
county to satisfy such judgment, together with costs and expenses of adver- 
tisement of and sale, in the same manner and upon like notice as is now or 
may hereafter be prescribed by law for sales of real estate for nonpayment 
of taxes; and purchasers at such sales shall acquire like rights as are acquired 
by purchasers of lands at sales of real property made under the laws of this 
state for nonpayment of taxes, and the duties of all officers in reference to 
such sales shall be the same as the duties in reference to the sales of real 
property under the laws of the state for nonpayment of taxes; and such 
lands and buildings shall be subject to redemption within three years from 
the time of such sales, in like manner as redemption of real property from 
sales made under the laws of this state for nonpayment of taxes; provided, 
however, that the holder of any certificate for any piece or parcel of land 
sold under any tax judgment must, ninety days preceding the maturity of 
such certificate, give personal notice to the owner, if a resident of the state, 
of the expiration and maturity of such certificate, and if the owner of any 
such piece or parcel of land is a nonresident of the state, such notice may 
be given by registered letter, addressed to such owner at his last known 
post office address, and in case the property covered by such certificate is 
occupied, the service of such notice shall in addition to the foregoing pro- 
vision be made upon the person in possession thereof; also, by publication 
of the maturity of such certificate in some newspaper published in the county 
where the land is situated; or otherwise as hereinbefore provided, at least 
thirty days preceding the expiration and maturity of such certificate, and 
the owner may redeem such certificate by paying the amount named therein, 
together with accrued interest and costs. Proof of the notice herein pro- 
vided for must be filed in the office of the clerk of the district court prior to 
the maturity of such certificate. The fee simple of any piece or parcel of land 
named in any certificate shall not vest in the holder thereof until the notice 
provided for herein is given and due proof thereof filed with the clerk of 
the district court. [R. C. 1905, § 1672; 1897, ch. 28, § 16; R. C. 1899, § 1355y.] 

§ 2304. Moneys, how accounted for. Article, how construed. All moneys 
eollected or received by the county treasurer under the provisions of this 
article shall be distributed and accounted for in like manner as taxes levied and 
collected under the laws of this state. This article shall not be construed to 
charge taxes against any property which at the time the same may have 
been purchased in good faith and prior to the taking effect of this article, 
appeared upon the books of the county as clear and free from any prior 
taxes thereon. [R. C. 1905, § 1673; 1897, ch. 28, §§ 17, 18; R. C. 1899, § 1355z.] 
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ARTICLE 33.— PROTECTION OF PUBLIC CREDIT. 


§ 2305. Funding warrants, when issued. The state treasurer, with the 
advice and consent of the governor and state auditor, is authorized and 
directed to pay all state warrants legally issued, that may have been or may 
hereafter be presented to him for payment; provided, that the money to pay 
the same can be obtained at a rate of interest not to exceed eight per cent; 
and the auditor is authorized and directed to issue funding warrants in lieu 
of the warrants so paid and the treasurer is authorized and directed to 
apply all state funds by him received and not otherwise lawfully appropriated, 
to the payment and cancellation of the so-called funding warrants; provided, 
further, that nothing in this chapter shall authorize said treasurer, nor 
shall said auditor and governor consent to issue funding warrants in excess 
of eighty thousand dollars, nor shall they anticipate the needs of the state 
for a longer period than sixty days at any one time. [R. C. 1905, § 1674; 1879, 
ch. 58, § 2; 1890, ch. 113, § 1; 1891, ch. 94, § 1; R. C. 1899, § 1330.] 


ARTICLE 34.— Property SOLD TO STATE OR CoUNTY FOR TAXES. 


§ 2306. County commissioners to institute and conduct proceedings. The 
board of county commissioners in any county in this state is hereby authorized 
to cause the proceedings hereinafter provided to be instituted and conducted, 
whenever in the judgment of the said board it is advisable to do so. When- 
ever the board of county commissioners desire such proceedings to be insti- 
tuted, it shall, at some regular meeting, pass a resolution to that effect, and 
the proceedings hereinafter provided shall be thereupon instituted forthwith. 
[R. C. 1905, § 1675; 1901, ch. 161, § 1; 1903, ch. 161, § 1.] 


Not unconstitutional as delegating legislative power to county boards. Picton v. Cass 
County, 13 N. D. 242, 100 N. W. 711, 3 A. & E, Ann. Cas, 345. 


§ 2307. County auditor to make list of lands. Contents. The county auditor 
shall make a list of every tract of land which appears upon the records of 
said county to have been sold to the state or county more than three years 
prior to the date of such resolution, and upon which land the taxes for which it 
was sold have not been paid to the county by redemption or assignment to an 
actual purchaser, subsequent to the sale. Such list shall include all such 
pieces or parcels which may at such tax sale or sales have been struck off or 
declared to have been forfeited to the state or county, whether such sale or 
forfeiture was valid or invalid. The list shall contain a description of each 
piece or parce! of land upon which said taxes shall not have been paid as afore- 
said, the name of the person in whose name the piece or parcel was last assessed 
at the time of filing the list, or if assessed to unknown owner, so state, and 
the amount of tax for each year up to but excluding the taxes for the year 
in which the list is filed, with accrued penalty and interest. The county 
auditor shall attach to said list his affidavit to the effect that the same is 
correct. He shall immediately file such list in the office of the clerk of the 
district court in his county, or in the county to which his county is attached for 
judicial purposes. The filing of such list shall have the force and effect of the 
filing of a complaint in an action by the county against each piece or parcel 
of land in such list described, to enforce against it the taxes therein appearing 
against it, and the penalties and interest for the several years for which such 
taxes remain unpaid and also the effect of notice of pendency of such action 
to all parties interested in such lands or who may become interested therein 
subsequent to the filing of such list. [R. C. 1905, § 1676; 1897, ch. 67, § 1: 
R. C. 1899, § 1331; 1901, ch. 161, § 2; 1903, ch. 161, § 2.] 

Sufficient affidavit to delinquent tax list. Emmons Co. v. Lands First National Bank of 
Bismarck, 9 N. D. 583, 84 N. W. 379. 


“Immediately and forthwith” are directory. List filed in time. Idem, 9 N. D. 583, 
84 N. W. 379. 

A proceeding for the collection of delinquent taxes is a “suit” within the meaning of 
the federal judiciary statutes providing for the removal of causes to the federal courts, 
Re Stutsman County, 88 Fed. 337. 
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§ 2308. Duty of county clerk. When the list required in section 2308 shall 
have been filed the clerk shall forthwith make a copy thereof, and attach 
thereto a notice which may be in substantially the following form: 

State of North Dakota, District Court, 
County of ........... sa wecceseeee.-dudicial District. 


The state of North Dakota, to all persons, companies or corporations who 
have or claim any estate, right, title or interest in, or claim to, or lien upon 
any of the several pieces or parcels of land in the list hereto attached described. 

Pursuant to a resolution of the board of county commissioners of .......... 
county, adopted on the ...... OSY OL ici toate cbc , 19.., the county auditor 
of said county has filed in my office a list of all real property heretofore 
sold to the state or county for taxes, and remaining unredeemed for more 
than three years, a copy of which list is hereto attached. Therefore you, 
and each of you, are hereby required to file in the office of the clerk of said 
court within thirty days after the last publication of this notice, your answer 
in writing, setting forth any objections or defense you may have to the taxes 
or any part thereof, or the penalties or interest thereon upon any piece or 
parcel of land described in such list, in, to or on which you have or claim any 
estate, right, title, interest, claim or lien, and in default thereof, judgment 
will be entered against each piece or parcel of land for taxes in such list 
appearing against it, for penalties and cost. 

(SiMe ) s.i0idis ca xoeeenes Stassesis x 

Clerk of the District Court in the County of............. cece eee e eee eeess 

[R. C. 1905, § 1677; 1897, ch. 67; § 3; R. C. 1899, § 1333; 1901, ch. 161, § 3; 
1903, ch. 161, § 3.] 

Judgment for taxes rendered under general court procedure before the thirty days 


within which owner of land could answer, was void for want of jurisdiction. Clifford v. 

Hyde Courity, 24 S. D. 237, 123 N. W. 872. 

2309. County auditor shall publish list. Publisher shall make affidavit of 
publication. The county auditor shall cause the said notice and list to be 
forthwith published once in each of three consecutive weeks, in some news- 
paper of general circulation, printed in the English language, published in 
the county in which the proceedings are instituted, or if there be no such 
newspaper published in either county, then in some newspaper published within 
the judicial district. The newspaper in which such publication shall be made 
shall be designated by a resolution of the board of county commissioners 
of the county in which the taxes are laid, at least ten days before the publica- 
tion of such list; a copy of which resolution, certified by the county auditor, 
shall be filed in the office of the clerk of the district court. The owner, pub- 
lisher, manager or foreman in the printing office of the newspaper in which 
such notice and list shall be published, shall make and file with the clerk of the 
district court an affidavit of such publication, stating the day in which each 
publication was made, and shall also file with the clerk three copies of each 
number of the paper in which the notice and list shall have appeared. [R. C. 
te eta 1897, ch. 67, § 4; R. C. 1899, § 1834; 1901, ch. 161, § 4; 1903, ch. 

a paitiekiiad of tax list. Selection of newspaper. Cass County v. Security Co., 7 N. D. 

528, 75 N. W. 775; Emmons County v. Bank, 9 N. D. 583, 84 N. W. 379 

Deviations in phraseology or arrangement not fatal. Darling et al. v. Purcell et al., 13 

N. D. 288, 100 N. W. 726. 

Not vulnerable to the objection that it delegates legislative power. Act complete and 

Ls pi in every county is constitutional. Pickton v. Cass County, 13 N. D. 242, 100 N, 

Jurisdiction to enter judgment hinges on the fact of publication. Cruser & Baker v. 

Williams, 13 N. D. 284, 100 N. W. 721. 


Absence of county seal does not invalidate certificate designating newspaper. Darling 
et al. v. Purcell et al., 13 N. D. 288, 100 N. W. 726. 


§ 2810. Answer of defense. Any person, company or corporation having 
any estate, right, title, or interest in, or lien upon any piece or parcel of land 
embraced in such list as published, may within thirty days after the last 
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publication of such notice, file in the office of the clerk of the district court 
an answer verified as pleadings in civil actions setting forth the defense or 
objections to the tax or penalty against such piece or parcel of land, which 
answer need not be in any particular form, but shall clearly refer to the piece 
or parcel of land intended and shall set forth in ordinary and concise language 
the facts constituting the defense or objections to such taxes or penalties; 
and if the list shall embrace the taxes for two or more years, the defense or 
objections may be to the taxes or penalties for one or more of such years. 
[R. C.,1905, § 1679; 1897, ch. 67, § 5; R. C. 1899, § 1335; 1901, ch. 161, § 5; 
1903, ch. 161, § 5.) 

§ 2311. County clerk shall enter judgment, when. Form of. Upon the 
expiration of thirty days from the last publication of such notice and list, 
the said clerk shall, the affidavit of publication being filed, enter judgment 
against each and every one of such pieces or parcels as to which no answer 
shall have been filed for the amount of taxes, interest and penalty appearing 
from the list to be due thereon and the costs of the proceedings, which judg- 
ment shall include all of such pieces or parcels and shall be substantially in 
the following form: 


State of North apnea District Court, 
County of ............ a Dae nae oses Judicial District. 


In the matter of proceedings to enforce payment of taxes on real property 
sold to the state or county and remaining unredeemed for more than three 
years. 

A list of real property sold to the state or county for taxes and remaining 
unredeemed more than three years, in the county of ........ , having been 
duly filed in the office of the clerk of this court, and the notice and list required 
by law having been duly published as required by law, and no answer having 
been filed by any person, company or corporation as to the taxes upon any 
pieces or parcels of land hereinafter described, and more than thirty days 
having elapsed since the publication of such notice and list, it is hereby 
adjudged and decreed that each piece or parcel of land hereinafter described 
is liable to taxes, interest, penalties and costs to the amounts set opposite the 
same, as follows: (Here insert correct description of each piece or parcel and 
the aggregate amount due thereon.) 3 

And the amount of taxes, interest, penalties and costs to which as herein- 
_before stated each of such pieces or parcels of land is liable, is hereby declared 
a lien upon such piece or parcel of land as against the estate, right, title, 
interest, claim or lien of whatever nature in law or in equity of every person, 
company or corporation whatsoever. And it is adjudged that unless the 
amount to which each of such pieces or parcels is liable, be paid, each of 
such pieces or parcels be sold as provided by law, to satisfy such amount to 
which it is liable. 

(lerk Of Distriet:-Court, County ofc% «sss viiies teacencen oe 

Such judgment shall be entered by the clerk in a book to be kept by him 
to be called the ‘‘ real estate tax judgment book,’’ and shall be dated and 
signed by the clerk. The judgment shall be written out on the left hand pages 
of said book, leaving the right hand pages blank for entries hereinafter pro- 
vided; provided, however, that if any person shall desire to pay the taxes 
charged against any piece or parcel in said list before judgment is entered, 
he shall procure from the clerk a statement, showing the amount so charged, 
for the several years against such tract in said list, including accrued costs, 
and upon the payment of the original taxes so charged, with interest thereon 
from the time each of the same became delinquent and accrued costs, to the 
county treasurer, the treasurer shall issue his receipt to such person showing 
said taxes to be paid in full and shall file a duplicate of such receipt in the 
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clerk’s office, the filing of which duplicate shall be equivalent to a dismissal 
of the proceedings as to the tract on which the taxes have been paid, and such 
tax shall be omitted from the judgment entered by the clerk. (R. C. 1905, 
; ay 1897, ch. 67, § 6; R. C. 1899, § 13836; 1901, ch. 161, § 6; 1903, ch. 161, 
Publication and affidavit authorizes entry of ent. Order for ent not 
Lge ; clerk preg ministerially. Hininone Co. 2 Thompson et al., 9 bas Saeed 84 
37 

Judgment not affected by errors in computation of interest or penalty. pane et al. 

v. Purcell et al., 13 N. D. 288, 100 N. W. 726. 

§ 2312. Commissioners employ attorney, when. Court to dispose of case. 
If an answer shall be filed within the time hereinafter provided, as to the taxes 
and penalties upon any piece or parcel of land embraced in said list as pub- 
lished, the issue raised by the answer shall stand for trial at any general or 
special term appointed to be held in said county. The county commissioners 
of the county in which such taxes are laid may employ any other attorney 
to assist the state’s attorney therein. At the term at which such proceedings 
come on for trial, they shall take precedence of all other business before the 
eourt. The court shall proceed without delay, without a jury, and summarily 
hear and determine the objections or defenses made by the several answers, 
and shall dispose of all said answers, and direct judgment accordingly at 
said term, and in the trial thereof shall disregard all technicalities and 
matters of form not affecting the substantial merits, and any person making 
answer as herein provided shall be entitled to a separate trial upon the issues 
raised by his answer. [R. C. 1905, § 1681; 1897, ch. 67, § 7; R. C. 1899, § 1337; 
1901, ch. 161, § 7; 1903, ch. 161, § 7.] 

§ 2313. Judgment against land, when. If after a hearing the court shall 
sustain the taxes and penalties in whole or in part against any piece or parcel 
of land, judgment shall be rendered against each of such pieces or parcels 
for the amount which the court decides is chargeable against the same, which 
judgment may be substantially in the form prescribed in section 2311, except 
that it shall, in addition, state that the same was rendered after answer and 
trial; and, after the description of each piece or parcel shall be stated the name 
of the person, company or corporation answering as to said piece or parcel. 
If the court sustains the defense or objection to the taxes and penalties as to 
any piece or parcel of land, the judgment shall after the statement of the lands 
against which judgment is given, state that all other pieces or parcels not 
embraced in that or the prior judgments of the court, and which are described 
in the list as published, are discharged from the taxes in said list set down 
against such other pieces or parcels, and from all penalties, and the court may 
in its discretion award disbursements against the county laying such taxes, 
and in favor of the party answering as to the pieces or parcels so discharged. 
[R. C. 1905, § 1682; 1897, ch. 67, § 8; R. C. 1899, § 1838; 1901, ch. 161, § 8; 
1903, ch. 161, § 8.] 

§ 2314. List filed with clerk prima facie evidence. Tax invalid, when. In 
all proceedings under this article the list filed with the clerk of the district 
court shall be prima facie evidence of the validity of all taxes charged therein. 
No tax involved in such proceedings shall be held invalid by reason of any 
irregularity in the assessment or assessment roll, or levy; provided, the assess- 
ment roll contains sufficient data from which can be definitely ascertained the 
description of the property intended to be assessed and the valuation fixed 
thereon by the assessors ; and provided, the levy of such tax was made by any 
board or officer authorized by law to make the same, and it can be definitely 
ascertained from the official records of the proceedings of such officer or 
board what amount of taxes or what rate per cent of taxation was intended 
to be levied; and, provided, such levy was for a lawful purpose and within the 
limit authorized by law. No tax involved in proceedings under this article 
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shall be held invalid unless it be made to appear by the party objecting thereto 
that one or more of the following defects exist, to wit: 

1. That the property was not subject to taxation. 

2. That the description or valuation of the property cannot be definitely 
ascertained from the assessment roll. 

3. That it cannot be definitely ascertained from the official record of the 
proceedings of the board or officer levying the tax what amount of taxes or 
what rate per cent of taxation was intended to be levied. 

4. That such taxes have been paid. 

do. That the valuation of the property for taxation was unfair or unequal; 
provided, however, that no claim of any unfairness or inequality of any valua- 
tion of property shall be heard unless it appears either, that there was no 
meeting of the board of equalization authorized by law, to hear and determine 
such complaint, or if there was such meeting of such board, that it acted in 
excess of its powers in relation to the valuation objected to; or, that the 
valuation fixed by the proper board has been unlawfully increased; but in 
all such cases the court shall hear the evidence and determine therefrom the 
- amount that is justly due for such taxes. 

6. That the tax or some part thereof is in excess of the amount limited by 
law, or for a purpose unauthorized by law; but in such cases the court shall 
not cancel the taxes except as to such excess or as to such unlawful purpose. 
[R. C. 1905, § 1683; 1903, ch. 161, § 9.] 

Judgment may be rendered notwithstanding taxes paid. Purcell et al. v. Farm Land 
Co. et al., 13 N. D. 327, 100 N. W. 700. 
See note, 13 N. D. 386. 

§ 2315. Judgment final. Exceptions. The judgment which the court shall 
render shall be final, except that upon application of the county, or other 
party against whom the court shall have decided the point raised by any 
defense or objection, the court may, if in its opinion the point is of great public 
importance, or likely to arise frequently, make a brief statement of the facts 
established, hearing on the point and of its decisions, and forthwith transmit 
the same to the clerk of the supreme court, who shall enter the same as a cause 
pending in such court, and place the same on the term calendar of such court 
for the term then in session, or for the first term thereafter. And the same 
shall be entitled to preference over any other business before such court, and 
shall be decided by such court at the term for which it shall be entered on the 
calendar. As soon as it shall be decided, the clerk of the supreme court shall 
enter the proper order and forthwith transmit a certified copy of such order to 
the clerk of the proper district court; provided, that such proceedings if ap- 
plied for by a party objecting to the taxes shall not stay the entry of judgment 
nor stay the sale thereunder unless the party applying therefor shall execute 
and file with the clerk of the district court an undertaking with at least two 
‘sufficient sureties to be approved by the Judge of the district court, conditioned, 
that such‘party will pay all taxes, penalties, interest and costs awarded against 
him in such proceedings if the decision of the district court is affirmed in 
whole or in part. The same costs and disbursements shall be allowed to either 
party on such proceedings as are allowed by law in appeals to the supreme 
court. [R. C. 1905, § 1684; 1897, ch. 67, § 10; R. C. 1899, § 13840; 1901, ch. 161, 
§ 10; 1903, ch. 161, § 10.] 

§ 2316. Tax judgments. Duty of clerk of court. When the tax judgment 
pursuant to this article shall be entered against those tracts as to which no 
answer has been filed, the clerk of the district court shall forthwith deliver to 
the sheriff of the county a certified transcript of such Judgment, written on the 
left hand pages of a book to be provided by the county, and the sheriff upon 
receipt of such transcript shall proceed as hereinafter provided. [R. C. 1905, 
§ 1685 ; 1897, ch. 67, § 11; R. C. 1899, § 13841; 1901, ch. 161, § 11; 1903, ch. 161, 

11. 

8 I uel certificate issued under statute as evidence of valid judgment. State Finance 


Co. v. Beck, 15 N. D. 374, 109 N. W. 357. 
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§ 2317. Taxes paid before sale. If before sale, any person wishes to pay 
the amount adjudged against any piece or parcel of land, such person may 
pay the same to the sheriff, with interest and accrued costs, if any; and the 
sheriff shall thereupon give a receipt for such payment and pay the amount 
collected, after deducting his fees, to the county treasurer. [R. C. 1905, § 1686; 
1901, ch. 161, § 12; 1903, ch. 161, § 12.] 

§ 2318. Sheriff shall sell land, when. After thirty days from the date of 
any tax judgment, if the amount therein charged shall not have been paid, the 
sheriff shall sell the piece or parcel of land upon which the taxes stand charged 
in such judgment; before making such sale he shall give notice thereof by 
posting such notice, one copy in the office of the clerk where the judgment 
shall have been entered; one copy in the office of the treasurer; and one 
copy at the county seat of the county, in some conspicuous place, at least ten 
days before the day of sale; and by publishing such notice, once in each of 
three consecutive weeks, the last publication to be not less than ten days 
before the day of sale, in some newspaper printed in the English language 
and of general circulation, published in the county where such lands are 
situated, to be designated by resolution of the board of county commissioners; 
if there be no such newspaper published in the county where the proceedings 
are instituted, then in some newspaper published within the judicial district, 
which notice may be substantially in the following form: 


TAX JUDGMENT SALE. 


Pursuant to a real estate tax judgment of the district court in the county of 
eoniosuhanaaieucs entered on the ............ day OL o.cscensades , 19.., in pro- 
ceedings for enforcing payment of taxes upon real estate sold for taxes to the 
state or county and remaining unredeemed, I shall on the ...... day of...... 
at ten o’clock in the forenoon, at ............ , in the town of ............ 
and county of ............ , sell the lands which are charged with taxes in 
said judgment and on which such taxes shall not have been previously paid. 

Sheriff of ............ County. 

At the time and place appointed in such notice, the sheriff shall commence 
the sale of such land, and proceed to the sale thereof from day to day (Sundays 
and legal holidays excepted), until the whole shall be sold. [R. C. 1905, 
Poe ; a ch. 67, § 12; R. C. 1899, § 1842; 1901, ch. 161, § 13; 1903, ch. 
161, § 13. 

§ 2319. Sale by public vendue, how. The sheriff shall sell by public vendue 
each piece or parcel of land separately in the order in which they are described 
in the judgment and by the description therein, but if the sum bid for any piece 
or parcel shall not be paid before the sale closes, he shall again offer such 
piece or parcel for sale. In offering the lands for sale, he shall state the amount 
for which each piece or parcel is to be sold; he shall then offer the same in 
fee to the highest bidder, who shall bid not less than the amount for which the 
same is to be sold. If no bidder shall bid an amount equal to that for which 
the piece or parcel is to be sold, then the county treasurer shall bid in the 
same for the county at such an amount. The treasurer shall attend at the sale 
and receive all money paid thereon. [R. C. 1905, § 1688; 1897, ch. 67, § 13; 


R. C. 1899, § 1343; 1901, ch. 161, § 14; 1903, ch. 161, § 14.] 
This act annulled all rights obtained by the state under prior sales. McHenry v. Kidder 
County, 8 N. D. 413, 79 N. W. 875. 
Sheriff not entitled to a fee of five dollars, for selling each piece of land. Wilson v. 
Cass County, 8 N. D. 456, 79 N. W. 985. 


§ 2320. Sheriff executes certificate to purchaser. Form. The sheriff shall 
execute to the purchaser of any piece or parcel a certificate which may be sub- 
stantially in the following form: I, .............. sheriff of the county of 
Avani ees etna , North Dakota, do hereby certify that at a sale of land pursuant 

560 


Revenue and Tazation. POLITICAL CODE. §§ 2320-2321 


to the real estate tax judgment entered in the district court in the county of 
cstsweveee-0) NOPE ARAROtR: OL CEE. cena rene GSyY OL vescass's 19.., in pro- 
ceedings to enforce payment of taxes on lands forfeited to the state or county 
for taxes, which sale was held at ............ in said county of ............ ; 
North Dakota, the following described piece or parcel of land in said county, 
to wit: (Insert description) was struck off and sold to ............ , for the 
sum of ............ dollars; and in consideration thereof, and pursuant to 
the statute in such case made and provided, I do hereby convey the above 
described piece or parce! of land to said .......... , his heirs and assigns, 
to have and to hold the same unto the said ............ , his heirs and assigns 
forever, subject, however, to redemption as provided by law. 

Witness my hand this .......... RP OF Pc PCS cece , 19 

RNOLTY Ol. ceeiwsy wens County, North Dakota. 

Such certificate in case the land shall not be redeemed, shall pass to the pur- 
chaser or county the absolute title to the land therein described without 
any other act or deed whatever, subject, however, to any taxes levied thereon 
for the year in which the list is filed and subsequent years. Such certificate 
shall be acknowledged and may be recorded as other deeds of real estate. 
If any purchaser shall at such sale purchase more than one piece or parcel 
or if more than one shall be bid in for the county, all of the pieces or parcels 
so purchased or bid in for the county may be included in the same certificate ; 
but in all cases the certificate must state the amount at which each piece or 
parcel was sold or was bid in for the county. [R. C. 1905, § 1689; 1897, ch. 67, 
§ 14; R. C. 1899, § 1344; 1901, ch. 161, § 15; 1903, ch. 161, § 15.] 


Title complete at end of redemption period if notice of redemption given. Darling et 
al. v. Purcell et al., 13 N. D. 288, 100 N. W. 726. 

Affidavit of mailing notice of expiration of time to redeem from tax sale as competent 

evidence of mailing. Nind v. Myers, 15 N. D. 400, 8 L.R.A.(N.S.) 157, 109 N. W. 335. 
Service of notice of expiration of time to redeem from tax sale on grantees in void re- 
corded tax deeds, is insutiicient. State Finance Co. v. Beck, 15 N. D. 374, 109 N. W. 357. 
§ 2321. Redemption, notice how. Not more than ninety days preceding the 
expiration of one year from the day of sale, the owner of such certificate of 
gale, except the county, shall give notice of the expiration of the time for 
redemption as follows: He shall deliver to the sheriff of the county for 
service a notice in writing containing a description of the land sold, the date 
of sale, the amount sold for, the amount of any subsequent taxes paid by the 
purchaser or assigns, with date of payment, and further stating that the 
time for redemption will expire one year from the date of sale; or if the notice 
is served less than sixty days before the expiration of the year, then sixty 
days after the service of said notice; said notice to be signed by the holder of 
the certificate or his agent or attorney. The said notice shall be served by the 
sheriff on the occupant of the land therein described in the same manner as a 
- summons in a civil action is served; but if the land is unoccupied the sheriff 
shall post a copy of the notice in a conspicuous place on the premises. Im- 
mediately after completing service of the notice the sheriff shall return the 
notice to and file the same with the county auditor, together with his return 
of service thereon, which return shall show when and how the notice was 
served, and shall be prima facie evidence of the facts therein recited. The 
time for redemption from any such sale shall not expire until the expiration 
of sixty days from the date of service of such notice. After the period of 
redemption shall have expired and no redemption made, the county auditor 
shall issue to the holder of the certificate of sale a certificate to the effect 
that the right to redeem has expired, which auditor’s certificate of no 
redemption may be recorded in the office of the register of deeds as an instru- 
ment affecting real property. Such certificate or the record thereof shall be 
prima facie evidence that the right to redeem has expired and after the expira- 
tion of two years from its date shall he conclusive evidence of the service of 
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sel ane failure to redeem. [R. C. 1905, § 1690; 1901, ch. 161, § 16; 1903, 
ch. ; : 

Notice amount of taxes against nonresident, but returned as not delivered, and 

ore oe published in newspaper, is insufficient. Stubbs v. Hoerr, 20 N. D. 26, 125 
In order to establish title to premises through tax proceedings, it is necessary to prove 
service of such notice and filing thereof with clerk, as required Fy statute. McKenzie v. 
Boynton, 19 N. D. 531, 125 N. W. 1059. 
First and last days in computing time for redemption from tax sale. 49 L.R.A. 237. 

§ 2322. Auditor not to extend notations for regular annual tax sales against 
lands sold under judgment for same. Whenever in order to comply with the 
provisions of section 16 of chapter 161 of the Laws of 1903 (being section 
1690 of the Revised Codes of 1905 [section 2321 herein]), any county auditor 
shall issue his certificate, or where theretofore there shall have been issued 
a county auditor’s certificate to the holder of a certificate of sheriff’s real 
estate tax judgment sale (provided for under section 15 of said act [section 
2320 herein] ) to the effect that the right to redeem the land therein described 
has or had expired the county auditor shall thereupon at the place of entry 
of tax against said land upon the original collection tax list of each and 
every year included in, and for which such judgment against said land was 
taken, write or stamp the words, ‘‘ judgment sale,’’ and the date of such 
judgment sale, and he shall not thereafter make or extend against said land 
upon the tax list of any subsequent year any entry or notation of the regular 
annual tax sale or sales originally made to either the state or county for the 
year or years included in, and for which such judgment was taken. (1913, 


ch. 114, § 1.] 


—_s 


§ 2323. Empowers auditor to erase, cancel and annul notation. And if at 
the time of issuing said certificate of no redemption to the holder of such 


_ sheriff’s certificate of judgment sale as under section 2322 the tax lists of any 


subsequent years shall have had extended or noted against said land any 
sale or sales to either the state or county for any year or years included in 
such judgment sale, then the county auditor is hereby empowered and di- 
rected to erase, cancel and annul any such extensions and notations against 
said land upon the tax lists for any and all years subsequent to the year last 
included in such judgment. [1913, ch. 114, § 2.] 

§ 2324. Certificate evidence of compliance. The certificate of sale shall in 
all cases be prima facie evidence that all the requirements of law with respect 
to the sale have been duly complied with. And no sale shall be set aside or 
held invalid unless the party objecting to the same shall prove, either that the 
court rendering the judgment pursuant to which the sale was made had no 
jurisdiction to render the judgment, or that after the judgment, and before 
the sale such judgment had been satisfied; and such certificate shall be con- 
clusive evidence that due notice of sale, as required by this article, was given 
and that the piece or parcel of land was duly offered for sale and sold, and the 
validity of any sale shall not be called in question unless the action in which 
the validity of the sale shall be called in question shall be brought, or the 


' defense alleging its invalidity be interposed within three years from the date 


of sale. [R. C. 1905, § 1691; 1897, ch. 67, § 15; R. C. 1899, § 1345; 1901, ch. 
161, § 17: 1903, ch. 161, § 17.] 


Irregularity in entry of judgment no ground to vacate sale. Emmons Co. v. Thompson 
et al., 9 N. D. 598, 84 N. W. 385. 

Certificate of sale is evidence of lien only. Cruser & Baker v. Williams, 18 N. D. 284, 
100 N. W. 721. 

Certificate of sale for taxes is prima facie evidence of valid sale without oo. of prece- 
dent judgment. Nind v. Myers, 15 N. D. 400, 8 L.R.A.(N.S.) 157, 109 N. W. 336. 

Validity of tax sale cannot be questioned after three years. State Finance Co. v. Beck, 
15 N. D. 374, 109 N. W. 357. 

A sale of land for taxes and a tax certificate issued thereon are void where the assess- 
ment was void for failure to designate the township and range, notwithstanding above 
provision limiting the grounds upon which a tax sale can be attacked. Paine v. German- 
town Trust Co., 136 Fed. 527. 
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§ 2325. Duty of sheriff. The sheriff shall immediately after stich sale set 
out in his transcript of judgment book opposite the description of each piece 
or parcel of land, to whom and for what amount the same was sold, and shall 
deliver the book to the county auditor, who shall keep the same as one of the 
records of his office; and the sheriff shall also, as soon as possible after the 
sale, file with the clerk of the district court a report of his proceedings on 
such sale showing the completion of the same and accompanied by a copy of 
the notice of sale as published, and an affidavit of the owner, publisher, 
manager or foreman in the printing office of the newspaper in which such 
notice was published, showing the date on which the same was published; 
the clerk shall then mark said judgment satisfied on his records. [R. C. 1905, 
ioe ; ie ch. 67, § 16; R. C. 1899, § 1846; 1901, ch. 161, § 18; 1903, ch. 

§ 2326. Lands bought by county not sold for subsequent taxes. Exception. 
Taxes for subsequent years shall be levied on lands bid in for the county the 
same as on other lands subject to taxation, but such lands shall not again be 
sold for subsequent taxes unless the lands are redeemed or the right of the 
county as a purchaser assigned. After the expiration of the time for redemp- 
tion all lands bid in for the county remaining unredeemed or unassigned after 
sale shall cease to be taxed, unless the board of county commissioners other- 
wise direct. [R. C. 1905, § 1698; 1897, ch. 67, § 18; R. C. 1899, § 1348; 1901, 
eh. 161, § 19; 19038, ch. 161, § 19.] 

§ 2327. Auditor assigns r'ght to unredeemed lands. Form of assignment. 
After any piece or parcel of land shall have been bid in for the county, at any 
time before the time to redeem expires, and while the same shall remain unre- 
deemed, the county auditor shall assign the right of the county in such piece 
or parcel of land to any person who shall at any time before the time for 
redemption expires pay the amount for which the same shall have been bid in, 
with interest and the amount of any subsequent taxes, penalties and interest 
upon the same, and shall-execute to such person an assignment which may be 
substantially in the following form: 

Whereas, at the sale of land pursuant to the tax judgment entered in the 
district court in the county of .......... on the ......... day of 4 escent 
in proceedings to enforce the payment of taxes for the county of ............ 
which sale was had on the ............ OGY Of nn 2 cise eud. , the following 
described piece or parcel of land situated in the county of ................ ; 
state of North Dakota, to wit: (Here insert description) was bid in for the 
county, and on this day ............ having paid into the treasury of said 
county the amount for which the same was bid in, and all subsequent taxes, 
penalties and interest, amounting in all to ............ dollars. 

Therefore, pursuant to the law in such cases made and provided, the whole 
right, title and interest of said county of ............ in or to said piece 
or parcel of land, acquired at said sale, is hereby assigned to said .......... P 
his heirs and assigns forever. 

Witness my hand and seal this ........ day Ol sisesiiencis 

(SIQNCG)). “<icevecucincawsanens , 
Auditor of the County of...............6. 

Which assignment shall be acknowledged and may be recorded as deeds of 
real estate. Such assignee of the county shall succeed to all rights acquired 
by the county at such sale, but as a condition precedent to acquiring any 
absolute title to the lands sold, he must give the same notice of the expiration 
of the time of redemption as is herein required to be given by a purchaser 
at the sale. [R. C. 1905, § 1694; 1897, ch. 67, § 19; R. C. 1899, § 1349; 1901, 


ch. 161, § 20; 1908, ch. 161, § 20.] . 
Assignment valid when required payment made. Darling et al. v. Purcell et al, 13 N. 
D. 288, 100 N. W. 726. 


§ 2328. Redemption, how. Any person having any estate or interest in the 
property, wishing to redeem from such sale, may make such redemption at any 
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time within one year by paying into the treasury of the county, to the use of 
the person entitled thereto: 

1. If such piece or parcel shall have been bid in for the county, and the 
right of the county shall not have been assigned, the amount for which the 
same was bid in, with interest, and the amount of subsequent taxes, penalties 
and interest. 

2. If the right of the county shall have been assigned, the amount paid by 
the assignee with interest from the day when so paid, and, if he shall have paid 
any taxes, penalties or interest, accruing subsequent to the assignment, the 
amount so paid by him, with interest from the day of such payment, and all 
unpaid taxes, interest and penalty that may have accrued on such piece or 
parcel after such assignment, including the fees, if any, for serving notice 
of expiration of redemption. 

3. If the same shall have been sold to a purchaser the amount paid by such 
purchaser, with interest, and if he shall have paid any taxes, penalties or in- 
terest, accruing subsequent to sale, the amount so paid by him, with interest 
from the day of paying the same and all unpaid taxes, interest and penalties 
accruing subsequent to such sale including the fees, if any, for serving notice 
of expiration of redemption. 

Upon receipt of such payment from a redemptioner, the treasurer shall 
deliver to him a receipt therefor and upon the production of such receipt to 
the county auditor, he shall execute to the person redeeming a certificate 
which may be substantially in the following form: 

| arene Sree re: , auditor of the county of .......... ...., State of North 
Dakota, do hereby certify that on the ........ day of ...... ute See ILO whe 
usgencreictnia a paid into the treasury of the county the sum of ............ 
dollars, for redemption of the following described piece or parcel of land 
situated in the county of ............ , state of North Dakota, to wit: 
(Insert description of land,) from the sale thereof made on the ........ 
Gay Of .ieiwesiesks , pursuant to a tax judgment entered in the district court 
in the county of ............ om the ........ day-Of sans iecdece , in pro- 
ceedings to enforce payment of taxes for the county of ............ , and 
that said piece or parcel of land is redeemed from such sale pursuant to law. 

Witness my hand and seal this ........ G8Y OL sc icetitaels Se ee 

Auditor of the County of ................ 

And such certificate may be recorded. If the amount so paid for the pur- 
pose of redemption is less than that required by law, it shall not invalidate 
such redemption, but the auditor shall be liable for the deficiency to the 
person entitled thereto. Such redemption shall have the effect to annul the 
sale. [R. C. 1905, § 1695; 1897, ch. 67, §§ 20, 21; R. C. 1899, § 1350; 1901, 
ch. 161, § 21; 19038, ch. 161, § 21.] 

rey to right of redemption under statute. Cruser v. Williams, 13 N. D. 284, 100 N. W. 
All sales under statute are subject to redemption. Darling v. Purcell, 13 N. D. 288, 
100 N. W. 726. 
Tax deed, void on ita face, will not bar redemption after running of statute. Battelle 
v. Wolven, 22 S. D. 39, 115 N. W. 99. 

§ 2329. Minors, insane persons, etc., redeem, when. Minors, insane persons, 
idiots, or persons in captivity or in any country with which the United States 
is at war, having any estate in, or lien on lands sold for taxes, may redeem 
the same within one year after such disability shall cease, but in such cases 
the right to redeem must be established in a suit for that purpose, brought 
against the party holding the title under the sale. [R. C. 1905, § 1696; 1901, 
ch. 161, § 22; 1903, ch. 161, § 22.] 

§ 2330. Person interested may redeem, how. Any person who has an in- 
terest in or lien on an undivided estate in any piece or parcel of land sold 
or an estate or interest in any part thereof, may redeem such part of the un- 
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divided estate by paying into the treasury a proportionate part of the amount 
required to redeem the whole estate, and in such case the certificate shall 
express the estate, portion of, or interest redeemed. [R. C. 1905, § 1697; 
1897, ch. 67, § 22; R. C. 1899, § 1851; 1901, ch. 161, § 23; 1903, ch. 161, § 23.] 

§ 2331. Procedure in redemption. Upon application of the party entitled 
thereto, the treasurer upon the order of the auditor shall pay to such appli- 
eant any money paid into the treasury on the sale of any piece or parcel of 
land in excess of the amount due thereon. The procedure upon redemption 
except as herein otherwise provided shall be the same as that prescribed by 
law in respect to sales for delinquent taxes. [R. C. 1905, § 1698; 1897, ch. 
67, § 23; R. C. 1899, § 1352; 1901, ch. 161, § 24; 1908, ch. 161, § 24.] 

§ 2332. Person in possession may redeem, when. Any person in possession 
under a lease of any piece or parcel of land, or any part thereof, against which 
a judgment pursuant to this article shall have been rendered, may before the 
time to redeem shall expire, redeem the same. And the amount paid by him 
shall, unless by the terms of the lease he is bound to pay such taxes, operate 
as a payment of the same amount of rent to the party from whom he leases. 
[R. C. 1905, § 1699; 1897, ch. 67, § 24; R. C. 1899, § 1853; 1901, ch. 161, § 25; 


1903, ch. 161, § 25.] 
Redemption expires and title passes when statutory notice of redemption given and 
proof thereof filed. Cruser & Baker v. Williams, 13 N. D. 284, 100 N. W. 721. 


§ 2333. Fees of clerk of court. The fees charged by the clerk of the dis- 
trict court in said proceedings shall be as follows: For making a copy of 
list for publication, the sum of five cents for each piece or parcel of land 
described in said list. For entry of judgment against tracts as to which no 
answer was filed, five cents for each piece or parcel as to which judgment is 
entered. For making transcript of judgment for sheriff, the sum of five cents 
for each piece or parcel described in said transcript. For filing an answer, ten 
cents; for entering judgment against any tract as to which an answer is filed, 
fifty cents, and said fees shall be included in the amount charged to each tract 
in the judgment. The auditor shall charge for preparing and filing the list 
aforesaid, the sum of ten cents for each tract therein described, and said fees 
shall be included in the amount charged to each tract in the judgment. All 
such fees shall be retained by the county wherein such proceedings are insti- 
tuted. [R. C. 1905, § 1700; 1897, ch. 67, § 25; R. C. 1899, § 1354; 1901, ch. 
161, § 26; 1903, ch. 161, § 26.] 

§ 23384. County commissioners award advertising, how. The county com- 
missioners shall award the advertising, provided in sections 2309 and 2318, to 
the publisher or publishers of some newspaper, daily if there be one published 
in the county, if not, then in some weekly newspaper, which shall have been 
published for at least six months prior to the time of such publication, the sum 
of twenty cents per folio of nonpareil type for each of the three publications, 
as provided in sections 2309 and 2318, and who shall give a bond to the county, 
with at least two sureties, freeholders of the county, to be approved, and in an 
amount to be fixed by said county commissioners, conditioned for the correct 
and faithful performance of such advertising. And in any suit by the county 
on such bond, for breach of the conditions thereof, the county shall recover 
as damages, one-half of the taxes, penalty and interest upon each piece or 
parcel of land in the copy list made by the clerk which may be affected by 
an error in the publication of the notice and list, or either, mentioned in section 
2308, wherein the printer departed from the copy furnished him. [R. C. 
1905, § 1701; 1897, ch. 67, § 26; R. C. 1899, § 1855; 1901, ch. 161, § 27; 1903, 
ch. 161, § 27. 

§ oeh nie delivers transcript to sheriff, when. When judgment shall 
have been entered on the issue raised by answer to any tract under the pro- 
visions of this article, the clerk shall deliver to the sheriff a transcript thereof 
in the same manner as is provided by section 2316, and the same proceedings 
shall thereupon be taken as to such additional tract as is herein provided 
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as to the tracts as to which no answer was made; provided, however, that the 
clerk may withhold the transcript of any judgment entered in contested 
cases until all or a convenient number of pending cases are determined and 
may include all such judgments in one transcript. And the notice of sale 
in such cases to be posted and published by the sheriff shall specifically 
describe each tract to be sold. [R. C. 1905, § 1702; 1901, ch. 161, § 28; 1903, 
ch. 161, § 28.] 

§ 2386. Fees of sheriff. The sheriff for all acts required of him under 
the provisions of this article shall receive the following compensation: 

First, for receiving and collecting of money under the provisions of section 
2317, the same fees as are allowed by law upon an execution in a civil action. 

Second, for making the sale and issuing the certificate, the sum of seventy- 
five cents for each piece or parcel of land sold, which sum shall be included 
in the amount for which the tract is offered for sale, and shall be paid to 
the sheriff out of the general fund of the county. 

Third, for serving notice of expiration of redemption, or posting same, 
the same fees as are allowed by law for service of summons in a civil action. 
[R. C. 1905, § 1703; 1901, ch. 161, § 29; 1903, ch. 161, § 29.] 

§ 2337. Purchaser entitled to possession, when. When any piece or parcel 
of land shall be sold, the purchaser, after the time for redemption shall 
have expired, shall be entitled to immediate possession of the piece or parcel 
purchased by him, and if, on demand and presentation of the certificate 
of sale, the person in possession of the piece or parcel refuses or neglects 
to deliver such possession, such person may be proceeded against as a person 
holding over atter the termination of his estate, which proceeding may be 
instituted and prosecuted as prescribed in the code of civil procedure. [R. C. 
1905, § 1704; 1897, ch. 67, § 27; R. C. 1899, § 1855a; 1901, ch. 161, § 30; 


1903, ch. 161, § 30.] 
Right of holder of tax deed to take possession. 28 L.R.A.(N.S.) 398. 


§ 2338. Purchase price refunded when sale declared void. When a sale 
of lands as provided in this article is for any cause declared void by judgment 
of court, the money paid by the purchaser at the sale, or by the assignee 
of the state or county, upon taking the assignment, shall, with interest at 
the rate of seven per cent per annum from the date of such payment be 
refunded to the purchaser or assignee or the party holding his right out of 
the county treasury on the order of the county auditor, and so much of 
such money as has been paid to the state, city, village, township and school 
district shall be charged to the same respectively, and deducted from the 
next money due the state, city, village, township and school district re- 
spectively on account of taxes; provided, that if such purchaser or assignee or 
party holding his right, shall after such purchase or assignment from the 
county have paid the taxes, penalties and interest upon such piece or parcel 
of land, he shall have a lien upon such piece or parcel for the amount of 
taxes, penalties and interest so paid, with interest at the rate by tls article 
allowed, and may enforce such lien by action, or if he is in possession of 
such piece or parcel shall not be ejected therefrom until such amount and 
interest shall be paid. [R. C. 1905, § 1705; 1897, ch. 67, § 28; BR. C. 1899, 
§ 1355b; 1901, ch. 161, § 31; 1903, ch. 161, § 31.] 


Right of purchaser at invalid tax sale, in absence of statute, to be reimbursed by tax- 
ing authority for the purchase price, or for taxes subsequently paid by him. 31 L.R.A. 


(N.S.) 1141. 
Right of one holding under invalid tax deed to be reimbursed for improvements. 34 


L.R.A.(N.S.) 550. 
Has no application to any collections made ag penalty and interest in absence of sale. 
State ex rel. Viking Twp. v. Mikkelson, 24 N. D. 175, 139 N. W. 525. 


§ 2339. Taxes, who pay. When. Whenever the proceeding herein pro- 
vided for shall have been directed to be instituted by the board of county 
commissioners, any person may pay the taxes mentioned in section 2307, on 
or before the day when the list is filed with the clerk of the district court 
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as provided in section 2307, by paying the amount of the tax for the several 
years, with interest at the rate of seven per cent per annum from the time 
when the taxes of each year became delinquent, and without any other interest, 
penalty or costs; and such payment shall relieve the piece or parcel of land 
on which the taxes shall be so paid from any forfeiture to the county whether 
valid or invalid. Judgment rendered pursuant to this article snall bear 
interest at the rate of two per cent per month; the amount for which any 
piece or parcel shall have been sold or bid in shall bear interest at the same 
rate from the date of the sale. All subsequent taxes paid by the purchaser 
or an assignee shall bear interest at the same rate from the date of such 
payment; the amount paid by any person taking an assignment of the right 
of the county shall bear interest at the same rate, from the time of such 
payment. [R. C. 1905, § 1706; 1897, ch. 67, § 29; R. C. 1899, § 1355¢e; 1903, 
ch. 161, § 32; 1903, ch. 161, § 32.] 

§ 2340. Proceedings in assignment. Whenever an assignment of any right 
derived from a sale provided in this article, shall be made before the time 
for redemption expires, the assignee shall present the assignment to the 
auditor, who shall note on the copy of the judgment book provided by section 
2316, the name of the assignee, and the date of the assignment, and indorse 
on such assignment the word ‘“‘ countersigned,’’ and sign his name to the 
same; and no such assignment shall be recorded by the register of deeds 
until such indorsement is made. [R. C. 1905, § 1707; 1897, ch. 67, § 30; R. C. 
1899, § 1355d; 1901, ch. 161, § 33; 1903, § 33.] 

§ 2341. Record of certificates. Force and effect of. The record of cer- 
tificates provided for in this article shall have the same force and effect as 
evidence or otherwise as the records of deeds of real estate. [R. C. 1905, - 
§ 1708; 1897, ch. 67, § 31; BR. C. 1899, § 1855e; 1901, ch. 161, § 34; 1903, ch. 
161, § 34.| 

§ 2342. Local assessments deemed taxes. Local assessments shall be 
deemed taxes for all the purposes of this article. [R. C. 1905, § 1709; 1897, 
ch. 67, § 32; R. C. 1899, § 13855£; 1901, ch. 161, § 35; 1903, ch. 161, § 35.] 

2343. Duty of clerk. The clerk shall attach together and keep in his 
oftice the list, notices, affidavit of publication, one copy of the newspaper in 
which the notice and list were published, all answers, all orders made in the 
proceedings, and all affidavits and other papers filed in the course of the 
proceedings. [R. C. 1905, § 1710; 1897, ch. 67, § 33; R. C. 1899, § 1355g; 1901, 
ch. 161, § 36; 1903, ch. 161, § 36.] 

§ 2344. Proceedings, how often. The proceedings provided in this article 
shall not be resorted to in any county oftener than once in six years. [R. C. 
1905, § 1711; 1903, ch. 161, § 37.] 

2345. Powers of county commissioners. Forfeit lands. This article shall 
not be construed so as to repeal any existing laws with respect to the power 
of county commissioners to dispose of lands forfeited to the state or county 
for taxes. [R. C. 1905, § 1712; 1903, ch. 161, § 38.] 

§ 2346. Valid judgment not waived. Nothing herein contained shall be 
construed to waive the conclusive effect of any valid judgment heretofore 
entered against any of the lands affected by this article in proceedings under 
chapter 67 of the general laws of 1897, and in entering judgment in pro- 
ceedings under this article against such lands for taxes included in a Judgment 
entered against such lands under said former act, the amount of such taxes 
included in said former judgment with the interest accrued thereon under 
said act shall be included in the judgment under this article. [R. C. 1905, 
§ 1713; 1903, ch. 161, § 39.] 
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CHAPTER 35. 
THE MILITARY CODE. 


The title of Laws 1909, ch. 165, is ‘“‘ The Military Code” (and see section 2435). It ex- 
ressly repeals nearly all of the three articles constituting chapter 35 of the Revised 
es of 1905 entitled “the militia.” Inasmuch as the act of 1909 likewise legislates 
for the “ militia ” (see section 2350), the few sections in R. C. 1905, ch..35, that were 
not expressly repealed, but were impliedly continued in force by their omission from the 
enumerated sections repealed by section 97 of the “ Military Code,’ quoted below in this 
note, have been incorporated in appropriate places in this chapter, although some of them 
are evidently superseded in part by the provisions in the Military Code as enacted in 1909. 
The last section (97) of the Military Code, Laws 1909, ch. 165, provides as follows: 
“Sections 1714, 1715, 1716, 1718, 1719, 1720, 1721, 1722, 1723, 1724, 1725, 1726, 
1727, 1728, 1729, 1730, 1732, 1733, 1735, 1736, 1738, 1739, 1741, 1742, 1743, 1744, 17435, 
1747, 1748, 1749, 1750, 1751, 1752, 1753, 1756, 1757, 1758, 1759, 1760, 1761, 1762, 1763, 
1764, 1765, 1766, 1767, 1768, 1769, 1770, 1771, 1772, 1773, 1774, 1775, 1776, 1777, 1778, 
1779, 1782, 1783, 1784, 1785, 1786, 1788, 1794, 1795, 1796 and 1798 of the revised codes of 
1905 are hereby repealed.” 
on 71 of the same chapter is also a repealing section and is quoted in section 


§ 2347. Persons subject to military duty. Exemptions. All able bodied 
male citizens and able bodied males of foreign birth who have declared their 
intention to become citizens, who are more than eighteen or less than forty- 
five years of age, and who are residents of this state, shall constitute the 
militia, subject to the following exemptions: 

1. Persons exempted by the laws of the United States. 

2. Persons exempted by the laws of this state. [1909, ch. 165, § 1; BR. C. 
1905, § 1714; 1891, ch. 86, § 1; RB. C. 1899, § 1356. 

§ 2348. How militia shall be enrolled. It shall be the duty of the assessor 
in each assessor’s district in this state, when making the assessment, to make 
out a list containing the names of all persons in their respective districts liable 
to perform military duty, and file a copy of such lists with the county auditor 
when he makes his assessment returns. Such list shall state the names, resi- 
dence, age and occupation of the persons enrolled and their previous or 
existing military or naval service. [1909, ch. 165, § 2; R. C. 1905, § 1715; 
1891, ch. 86, § 2; RB. C. 1899, § 1357.] 

§ 2349. Notice of enrollment. Exemption claims. The assessor making the 
enrollment shall, at the time of making the same, serve a notice of such en- 
rollment upon each person enrolled, by delivering such notice to him or leav- 
ing it with some person of suitable age and discretion, at his place of resi- 
dence. All persons claiming exemption must, within fifteen days after receiv- 
ing such notice, file a written statement of such exemption, verified by affi- 
davit, in the office of the county auditor. Such auditor shall thereupon, if 
such person be exempted according to law, mark the word ‘‘ exempt ’’ oppo- 
site his name, and the remainder of all thus enrolled, and not thus found to 
be exempt, shall constitute the militia of the state, and such auditor shall 
transmit a certified copy of such corrected roll to the adjutant-general on or 
before July first of each year. [1909, ch. 165, § 3.] 

§ 2350. Designation and classification of the militia. The militia of the 
state shall be divided into two classes: the active and the reserve militia. 
The active militia shall consist of the organized and uniformed military forces 
of the state, which shall be known as the North Dakota national guard; the 
reserve militia shall consist of all those liable to service in the militia, but 
not serving in the national guard of the state. [1909, ch. 165, § 4.] 

§ 2351. Commander in chief. The governor of the state, by virtue of his 
office, shall be commander in chief of the militia of the state, except of such 
portion as may at times be in the service of the United States. Whenever 
the governor is unable to perform the duties of commander in chief, the 
senior officer of the line of the national guard present for duty in the state 
shall command the militia of the state. No armed military force from another 
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state, territory or district shall be permitted to enter the state for the purpose 
of doing military duty therein, without the permission of the governor, unless 
such force is part of the United States army or is acting under the authority 
of the United States. [1909, ch. 165, § 5; R. C. 1905, § 1719; 1891, ch. 86, § 5; 
BR. C. 1899, § 1360.] 

§ 2352. Staff of the governor. The staff of the governor shall vonsist of 
one adjutant-general, with the rank of brigadier-general, who shall perform 
the duties of inspector-general; one chief of ordnance; one judge advocate- 
general, with the rank of colonel, who shall perform the duties of inspector- 
general; one chief of supply, with the rank of colonel, who shall perform the 
duties of paymaster-general and commissary-general, and, when a vacancy 
shall occur in the office of chief of supply, by reason of the death, resignation 
or promotion of the present chief of supply, the title of this office shall there- 
after be paymaster-general, and the said paymaster-general shall thereafter 
perform the duties of commissary-general and chief of supply. The personal 
staff of the governor shall consist of nine aides-de-camp. Three of such 
number shall be detailed by him from the commissioned officers of the national 
guard holding commissions on the active list of the grade below that of 
colonel, and shall have the rank of colonel, and their appointment shall 
operate as commission as aides-de-camp, but shall not add to the actual grade 
in the guard of the officers so appointed. Such aides-de-camp shall not be 
relieved from duty with their respective organizations when such organiza- 
tions shall be performing any ordered duty. The governor is also authorized 
to appoint additional aides-de-camp, with the rank of lieutenant-colonel, not 
to exceed six in number, and without restriction as to source of selection. 
All of these staff officers shall be appointed by the governor, shall hold office 
during his pleasure, and their commissions or detail as staff officers shall 
expire with the term of office of the governor appointing them. [1909, ch. 
165, § 6; R. C, 1905, § 1719; 1891, ch. 86, § 5; R. C. 1899, § 1360.] 

§ 2353. Power of the governor in case of invasion, etc. The governor shall 
have power, in case of insurrection, invasion, tumult, riot, or breach of the 
peace, or imminent danger thereof, to order into the active service of the 
state any part of the militia that he may deem proper. When the militia of 
this state or a part thereof is called forth under the constitution and laws of 
the United States, the governor shall order out for service the active militia 
or such part thereof as may be necessary, and if the number available be 
insufficient, he shall order out such part of the reserve militia as he may deem 
necessary. During the absence of organizations of the national guard in the 
service of the United States their state designations shall not be given to new 
organizations. [1909, ch. 165, § 7; R. C. 1905, § 1761; 1891, ch. 86, § 438; 
R. C. 1899, § 1399. ] 


Forces other than state militia not entitled to subsistence. Stanton v. State, 5 S. D. 
§15, 59 N. W. 738. 

Power of governor, in exercise of power to suppress insurrection, to authorize arrest 
owe ote. of persons without turning them over to the civil authorities. 12 L.R.A. 
(N.S. , 

§ 2354. Method of drafting reserves for service. Whenever it shall be 
necessary to call out any portion of the reserve militia for active duty the 
governor shall direct his order to the adjutant-general, who, upon receipt of 
same, shall forthwith cause to be drafted by lot, by mustering officers detailed 
for that duty from the national guard, as many of the reserve militia, or 
accept as many volunteers as are required by the governor, and the adjutant- 
general shall forthwith forward to the governor a list of persons so drafted 
or aceepted as volunteers. [1909, ch. 165, § 8.] 

§ 2355. Punishment for failure to appear. Every member of the militia 
ordered out, or who volunteers, or is drafted under the provisions of this act 
[chapter] who does not appear at the time and place designated by his com- 
manding officer, the adjutant-general or mustering officer, within twenty- 
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four hours of such time, or who does not produce a sworn certificate of physi- 
cal disability from a physician in good standing, showing his disability to 
appear, shall be taken as a deserter and dealt with as prescribed in the articles 
of war of the United States. (1909, ch. 165, § 9; R. C. 1905, § 1763; 1891, 
ch. 86, § 45; R. C. 1899, § 1401.] 

§ 2356. Organization of reserve militia when ordered out. The portion of 
the reserve militia ordered out or accepted into the service, as indicated in 
sections eight and nine of this article [sections 2354, 2355], shall be imme- 
diately mustered into the service of the state for three years or such less 
period as the governor may direct, and shall be organized into batteries or 
companies, which may be arranged in battalions or regiments, or assigned to 
organizations of the national guard already existing. The governor is author- 
ized to appoint the officers necessary to commence or complete any organiza- 
tion thus created. Such new organization shall be equipped, disciplined and 
governed according to this military code and the military regulations of the 
state. (1909, ch. 165, § 10.] 

§ 2357. Proclamation of state of insurrection. Whenever any portion of 
the militia is employed in aid of the civil authority, the governor, if in his 
judgment the maintenance of law and order will thereby be promoted, may 
by proclamation declare the county or city in which the troops are serving, 
or any specified portion thereof, to be in a state of insurrection. [1909, 
eh. 165. § 11.] 

§ 2358. Occasion when the articles of war of the United States are to be 
in force. Whenever any portion of the militia shall be on duty under or 
pursuant to the orders of the governor or shall be on duty or ordered to 
assemble for duty in time of war, insurrection, invasion, public danger, or to 
aid the civil authorities on account of any breach of the peace, tumult, riot, 
resistance to process of this state, or imminent danger thereof, or for any 
other cause, the articles of war governing the army of the United States, 
as far as such regulations are consistent with this chapter and the regulations 
issued thereunder, shall be in force and regarded as a part of this chapter 
until said forces shall duly be relieved from such duty. As to offenses com- 
mitted when such articles of war are so in force, courts-martial shall possess, 
in addition to the jurisdiction and power of sentence and punishment herein 
vested in them, all additional jurisdiction and power of sentence and pun- 
ishment exercisable by like courts under such articles of war or the regula- 
tions or laws governing the United States army or the customs and usages 
thereof, but no punishment under such rules and articles which shall extend 
to the taking of life, shall, in any case, be inflicted except in time of actual 
war, invasion, or insurrection, declared by proclamation of the governor to 
exist, and then only after the approval by the governor of the sentence inflict- 
ing such punishment. Imprisonment other than in guardhouse shall be 
executed in jails or prisons designated by the governor for the purpose. 
[1909, ch. 165, § 12.] 

Part of this section was evidently found in R. C. 1905, § 1717, which constitutes the 
following section herein. 

Articles of War of the United States do not cabs militia of national guard in times 
of peace. State ex rel. Poole v. Peake, 22 N. D. 457, 40 L.R.A.(NS.) 354, 135 N. W. 
197, 

§ 2358a. How governed. The militia while in active service shall be gov- 
erned by the military law of the state, and the rules and articles of war of 
the United States; and when any troops are in the field for the purposes 
aforesaid, the senior ranking officer of the troops present shall take com- 
mand; provided, that no person shall be eligible to a command in the militia 
of this state, except citizens of the United States or persons who have 
declared their intention to become such. [R. C. 1905, § 1717; 1891, ch. 86, 


§ 3; R. C. 1899, § 1358.] 
This was R. C. 1905, § 1717, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347 herein. 
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Articles of War of United States do not govern militia of national guard in times of 
peace. State ex rel. Poole v. Peake, 22 N. D. 457, 40 L.R.A.(N.S.) 354, 135 N. W. 197. 


§ 2359. Relief from civil or criminal liability. Security for costs. Members 
of the militia ordered into active service of the state by any proper authority 
shall not be liable, civilly or criminally, for any act or acts done by them 
while on duty. When a suit or proceeding shall be commenced in any court 
by any person against any officer of the militia, for any act done by such 
officer in his official capacity in the discharge of any duty under this act 
[chapter], or against any person acting under the authority or order of any 
such officer, or by virtue of any warrant issued by him pursuant to law, the 
defendant may require the person prosecuting or instituting the suit or pro- 
ceeding to file security for the payment of the costs that may be awarded 
to the defendant therein, and the defendant in all cases may make a general 
denial and give the special matter in evidence. In case the plaintiff shall 
be nonsuited, or have a verdict or judgment rendered against him, the 
defendant shall recover treble costs. Active service under this act [chapter] 
shall be deemed to be service in case of or to prevent insurrection, riot or 
invasion, under order of the commander in chief, communicated through the 
proper military channels. [1909, ch. 165, § 13; R. C. 1905, §§ 1761, 1773; 


1891, ch. 86, §§ 43, 55; R. G. 1899, §§ 1399, 1411.] 
Homicide in discharge of military duty. 67 L.R.A. 295, 


§ 2360. The adjutant-general. The adjutant-general shall be in control of 
the military department of the state. He will perform such duties as pertain 
to the adjutant-general and the other chiefs of staff departments, under the 
regulations and customs of the United States army. He will superintend the 
preparation of all returns and reports required by the United States from 
the state and will perform all the duties prescribed for him in this military 
code. He shall receive the sum of nine hundred dollars per annum for the 
purpose of defraying his personal expenses in the discharge of the duties 
pertaining to his office and for other necessary expenses, to be paid quarterly 


without the filing of any itemized statement. 
See section 2360a and note. 


1. He shall keep a register of all the officers of the militia of the state, and 
keep in his office all records and papers required to be kept and filed therein, 
and make a report on or before the thirty-first day of December in each year 
to the governor, including a detailed statement of all the expenditures for 
military purposes during that year. 

2. He shall, at the expense of the state, when necessary, cause the military 
law, the general regulations of the state, and articles of war of the United 
States, to be printed, indexed and bound in proper and compact form and 
distributed to the commissioned officers of this state at the rate of one copy 
to each, and to each commissioned officer and headquarters he shall issue 
one copy of the necessary text books and of such annual reports concerning 
the militia as the governor may direct. 

3. He shall cause to be prepared and issued all necessary blank books, 
blanks, forms and notices required to carry into full effect the provision of 
this chapter. All such books and blanks shall be and remain the property 
of the state. 

4. The seal now used in the office of the adjutant-general shall be the seal 
of his office, and shall be delivered by him to his successor. 

5. The adjutant-general may have the necessary clerks and employes and 
as many laborers as may be required from time to time. 

6. In order that the national guard of the state may receive the benefit of 
the funds provided by congress, it shall be the duty of the adjutant-general 
of the state to submit a plan of proposed field or camp service of instruction 
prepared by the commanding officer of the national guard for the ensuing 
year, with an estimate of funds required for payment, subsistence and 
transportation of the portion of the national guard participating therein, 
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said estimate to furnish the details and to be made out in the form required 
by instructions from the secretary of war. 

7. He shall make such regulations relating to the preparation of reports 
and returns and to the care and preservation of property for military pur- 
poses, whether belonging to the state or to the United States, as in his 
opinion the conditions demand, such regulations to be operative and in force 
when promulgated in the form of general orders, circulars or letters of 
instructions. 

8. The adjutant-general shall, in addition to other duties, organize and 
conduct a bureau of pensions, for the purpose of assisting ex-soldiers or 
sailors, residents of the state, who may apply for pensions on account of 
wounds or disability incurred in the service of the United States, in estab- 
mehing the claims, without fee or commissions. 

section 2360a and note. 

9, All military property of the state which, after a proper inspection, shall 
be found unsuitable for the use of the state, shall, under the direction of the 
governor, be disposed of by the adjutant-general at public auction after suit- 
able advertisement of the sale, daily for ten days, in at least one newspaper 
published in the English language in the city or county where the sale is to 
take place; or the same may be sold at private sale when so ordered by the 
governor. He shall bid in the property or suspend the sale whenever, in 
his opinion, better prices may or should be obtained. He shall, from time 
to time, render to the governor a just and true account of the sales made by 
him, and shall expend the proceeds of the same in the purchase of other 
military property, as the governor may direct. He shall be responsible for 
all the arms, ordnance, accoutrements, equipments and other military prop- 
erty which may be issued to the state by the secretary of war in compliance 
with law; and it shall thereafter be his duty to prepare returns of said arms 
and other property of the United States at the times and in the manner 
requested by the secretary of war. He shall, upon the order of the governor, 
turn into the ordnance department of the United States army the rifles, 
carbines, bayonets, bayonet scabbards, gun slings, belts and such other neces- 
sary accoutrements and equipments, the property of the United States and 
now in possession of the state, which may be replaced from time to time, by 
new arms, equipments, etc., sent by the United States in substitution therefor, 
and cause the same to be shipped, under instructions from the secretary of 
war, to the designated arsenal or depot at the expense of the United States, 
and when the national guard of the state shall be fully armed and equipped 
with standard service magazine arms, and the standard equipment and 
accoutrement of the United States army, he shall cause all the remaining 
arms, equipments, etc., the property of the United States and in possession 
of the state, to be transferred and shipped as above directed. 

10. He shall issue and cause to be issued all military property and make 
purchase for that purpose. No military property shall be issued to persons 
or organizations other than those belonging to the active militia, except to 
such portions of the reserve militia as may be called out by the governor. 
Purchases of property not exceeding one hundred dollars in value shall be 
made in such manner as the adjutant-general shall direct. If such purchase 
requires an expenditure exceeding one hundred dollars and not exceeding 
five hundred dollars, he shall procure written proposals to furnish such prop- 
erty from at least two parties, and shall purchase sueh property from the 
lowest responsible bidder. If such purchase shall require the expenditure of 
a& sum exceeding five hundred dollars, he shall publicly advertise, for not less 
than ten days, for sealed proposals for the furnishing of such property. 
Such proposals shall be publicly opened by the adjutant-general at the place, 
day and hour designated in such advertisement. The adjutant-general shall, 
if the governor approve, make contract with the lowest responsible bidder 
to furnish such property. All proposals and contracts made under the 
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authority hereby conferred shall be filed in the office of the adjutant-general. 
The adjutant-general is authorized and directed whenever, in his opinion, it 
shall be to the interest of the state, to require a party who shall agree or 
contract to furnish such property, to give bond to the people of this state, 
in such sum and with such surety as he shall direct, conditioned for the 
faithful performance of such agreement or contract. In case default is made, 
such bond shall be prosecuted by the attorney-general and all moneys recov- 
ered shall be applied by the adjutant-general to the benefit of the national 
guard. All property purchased under the authority hereby granted shall be 
inspected by an inspector or an officer detailed for that purpose by the com- 
manding officer of the national guard, and no payment shall be made therefor 
until it shall appear by the certificate of such officer that such property is of 
the kind and quality specified in such agreement or contract. In case of 
insurrection, invasion, tumult, riot, breaches of the peace or imminent danger, 
or other exigency, the governor may, upon the certificate of the commanding 
officer of the national guard, temporarily suspend the operation of this para- 
graph and direct the adjutant-general to purchase such military property as 
may be required in open market. He shall report such action, with the 
reason therefor, and a statement of the property purchased and the prices 
paid therefor, to the legislature at its next session. 

11. He shall render annually to the governor a statement in detail showing 
the acquisition and disposition of all clothing, ordnance, arms, ammunition 
and other military property on hand or issued. 

As to report to the governor, see sections 95, 97, 98. 


12. He shall keep in his office a list of the retired officers of the organized 
militia, showing their age, military experience and training. He shall 
annually request the commandant of cadets of the agricultural college and 
state university to furnish him with the names of two graduates qualified to 
act as officers, and shall request from any other state educational institution 
that maintains an efficient military department, the name of one graduate 
similarly qualified. The names of the persons so reported to him, together 
with any others designated by the war department of the United States, 
shall be added to the list of persons eligible for appointment as officers. In 
case of a call upon the governor of North Dakota by the president of the 
United States for volunteers, all regiments organized, in addition to the then 
organized militia of North Dakota, shall be officered above the rank of second 
heutenant by officers selected and commissioned by the governor by and with - 
the advice of the adjutant-general, from the persons whose names are listed 
in the adjutant-general’s office under this section, or from the officers and non- 
commissioned officers of the organized militia; provided, that no person shall 
be commissioned colonel of a volunteer regiment who has not served at least 
two years as a field officer in either the organized militia or volunteers or as 
a captain or field officer in the regular army of the United States, and that 
no person shall be commissioned major in a volunteer regiment who has not 
served at least two years as either captain or first lieutenant in either the 
organized militia, volunteers or regular army of the United States. [1909, 
ch. 165, § 14; R. C. 1905, §§ 1736, 1737; 1891, ch. 86, §§ 19, 20; R. C. 1899, 
§§ 1874, 1875; 1905, ch. 12.] 

§ 2360a. Adjutant-general’s salary and expenses. [The adjutant-general 
shall, in addition to his other duties, organize and conduct a bureau of 
pensions, for the purpose of assisting ex-soldiers or sailors, residents of the 
state, who may apply for pensions on account of wounds or disability incurred 
in the service of the United States, in establishing their claims without fee 
or commissions.] The salary of the adjutant-general shall be eighteen hun- 
dred dollars per annum, which, with the necessary expenses incurred in con- 
ducting the bureau of pensions, office and clerk hire, furniture, light, fuel, 
postage and other office expenses, shall be paid from the general fund by 
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warrants drawn by the state auditor on the state treasurer, on the order of 
the governor. [1911, ch. 1; R. C. 1905, § 1737; 1891, ch. 86, § 20; R. C. 1899, 
§ 1875; 1905, ch. 12.] 

The provision in brackets is repeated in section 2360, par. 8. Section 2360a was chap- 
ter 1 of Laws 1911 (amending and re-enacting R. C. 1905, § 1737), which ia expressly 
repealed in sections 653e, 653i. See appropriations in sections 653e, 653f, and as to the 
temporary character of the repealing provisions in sections 653e, 653i, see comments in 
note to section 653a. 

§ 2360-b. Chief of supply, bond and duties of. The chief of supply shall 
give a bond to the state in the sum of ten thousand dollars with two sureties 
to be approved by the commander in chief, conditioned for the faithful 
discharge of his duties. He shall keep a just and true account of all expenses 
necessarily incurred in the military service of the state and such account shall 
be paid on the order and approval of the commander in chief. He shall 
purchase and distribute to the national guard all military stores and supplies 
authorized by law, shall pay all incidental expenses of the service, including 
transportation, freight, express, postage and telegrams on public business, 
pay the officers and members of the national guard, furnish clothing, rations, 
tools, camp and garrison equipage, make contracts for and pay the rent for 
offices, armories, storehouses, camp grounds and such other duties authorized 
by law, as he may be directed to perform by the orders of the commander 
in chief. [R. C. 1905, § 1740; 1891, ch. 86, § 23; R. C. 1899, § 1378.] 

This was R. C. 1905, § 1740, which was not expressly repealed in the Military Code of 
1909. See note immediately preceding section 2347 herein. The chief of supply is men- 
tioned in section 2352. But see the duties of the adjutant-general specified in section 
2360, par. 10. 

§ 2361. Paymaster-general. The paymaster-general shall, before entering 
upon the discharge of his duties, file in the office of the adjutant-general a 
good and sufficient bond payable to the state of North Dakota im a penal sum 
of not less than ten thousand dollars, approved by the governor, conditioned 
for the faithful discharge of his duties. 

1. He shall file at least quarterly with the state auditor receipts for all 
state funds paid out by him signed by the parties to whom payment was made. 

2. His books and vouchers shall be at all proper times subject to inspection 
by the adjutant-general, or any representatives of the commander in chief. 

3. The paymaster-general shall from time to time file with the state auditor 
a written requisition, approved by the adjutant-general, for such amount of 
“money standing to the credit of the national guard on the books of the state 
auditor or state treasurer as he may deem necessary to draw to pay indebted- 
ness incurred or about to be incurred. 

4. Immediately upon the filing in his office of said requisition, the state 
auditor shall draw a warrant on the state treasurer for the amount named 
in said requisition and forward same to the paymaster-general. 

d. It is hereby made the duty of the public examiner to examine said books 
and accounts at least once each year, and upon said examination to deliver 
to the paymaster-general a certificate as to the correctness of the same. 

6. The paymaster-general shall make all purchases of commissary stores 
and supplies as may be necessary, under such rules and regulations as may 
be prescribed by the commander in chief. : 

7. No funds appropriated by the legislature for the maintenance of the 
militia shall be drawn except upon the requisition of the paymaster-general. 
He shall file with the adjutant-general an annual financial report showing 
all receipts and disbursements. [1909, ch. 165, § 15.] 

§ 2362. Armory commission. Whenever any arsenal, armory or other 
quarters of the militia, camp ground or rifle range is owned or leased by the 
state, the same shall be under the charge of the armory commission, which 
shall consist of the governor, the adjutant-general and the commanding officer 
of the regiment. From the time this act [chapter] takes effect a commission 
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so constituted shall take charge of the erection and completion of all such 
property, as may hereafter be authorized to be erected and of all such 
property, the erection or completion of which is in progress at the time this 
act takes effect under any general or special law, and as to such work as is 
in progress, such commission is hereby invested with all the powers conferred 
by law on any officers, boards or commissions heretofore charged with such 
work or any part thereof. It shall keep in good repair the arsenals, armories, 
quarters, camp grounds and rifle ranges in its charge, and all moneys appro- 
priated heretofore or which may be appropriated hereafter for the erection 
or repair of such buildings, grounds or ranges shall be expended by said 
commission in the same manner as other moneys appropriated for military 
purposes are authorized to be expended, except as herein otherwise provided. 
Every such commission is hereby authorized to appoint, and at its pleasure 
discharge, its own architects and inspectors. When ordinary repairs not 
exceeding one hundred dollars in cost are necessary, the officer in charge of 
the building or grounds shall report to the adjutant-general what is required 
to be done, submitting estimates from at least two responsible parties, and 
the adjutant-general may authorize the officer to cause the repairs to be made, 
designating the party who shall do the work. When repairs, the cost of which 
will amount to over one hundred dollars, but not more than five hundred 
dollars, are required, a full statement of the necessity thereof must be made 
by the officer in charge to the adjutant-general, who shall cause estimates 
of the cost thereof to be prepared by two or more parties, and then cause the 
work to be done under a contract entered into by him for that purpose. 
When repairs are to be made, the expenditures for which will exceed the 
sum of five hundred dollars, the commission shall advertise for proposals, 
bids shall be received and contracts regularly entered into. During and upon 
completion of the work, the expenditure for which will exceed five hundred 
dollars, it shall be inspected from time to time by an inspector selected by 
the commission, and payment shall not be made until it appears by the 
certificate of such inspector that such work has been properly performed 
and according to the contract. Payment for repairs, the expenditure for 
which does not exceed five hundred dollars, shall only be made upon a like 
certificate of the officer in charge of the building or grounds where the 
same were made. All bills for work done on any of the arsenals, armories, 
quarters, camp grounds or rifle ranges of the state exceeding one hundred 
dollars, must be verified by a certificate setting forth that the work has been 
properly performed, and that the amount charged is reasonable and just. 
Copies of all contracts and agreements made for the repair or alteration of 
arsenals, armories, quarters, camp grounds or rifle ranges of the state shall be 
Immediately filed in the office of the adjutant-general. Whenever any real 
property is taken for the purpose of erecting a state armory thereon, the 
building on such property, or the old materials in the same, may be sold at 
public or private sale, for the best price that can be obtained, and if the 
property is taken by the state, the net sum realized therefrom shall be paid 
into the state treasury, and if taken by a county, to the county treasurer of 
such county, or it may be used for the improvement of the property taken 
by the authorities authorized to erect such armory. When real property 
shall be required for the purpose of a state camping ground, or for rifle 
practice or other military purposes in connection with any state arsenal or 
armory, which is deemed necessary by the armory commission, and such 
armory commission is unable to agree with the owners for the purchase 
thereof, title thereto shall be acquired by the attorney-general in the name 
of the people of the state by condemnation, on the written application of the 
armory commission. The cost of all real property so taken and damages and 
expenses incurred by and awarded in any proceedings for the condemnation 
of any such property, shall be paid by the state. The words ‘‘ armory com- 
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mission ’’ when used in this chapter shall be construed to refer to the commis- 
sion provided for by this section. [1909, ch. 165, § 16.] 

§ 2368. Legal adviser of the commander in chief, etc. The attorney-general 
of the state shall be the legal adviser of the governor, of the adjutant-general 
and of the armory commission. [1909, ch. 165, § 17.] 

§ 2364. Audit and payment of accounts. No officer of the militia shall 
incur any expense whatsoever to be paid by the state, except such as are 
authorized in this chapter, without first obtaining the authority of the gov- 
ernor. In extreme emergencies, however, the commanding officer of any 
organization or detachment of the active militia may make purchases of such 
necessities as are absolutely required for the immediate use and care of his 
command. A report of such action, containing a statement of the articles 
purchased and the price thereof, must be made forthwith through the channel 
to the adjutant-general. The commander im chief of the state shall be the 
auditor of all accounts for property purchased by the adjutant-general, and 
the copies of the orders or contracts under which such purchases are made 
shall be filed in the office of the paymaster-general. All other military 
accounts payable by the state shall be audited by the adjutant-general. Mili- 
tary accounts thus audited shall be paid by the paymaster-general of the 
state from the proper appropriation made by the legislature, upon the warrant 
of the auditor. [1909, ch. 165, § 18.] 

§ 2365. The national guard, how composed. The national guard of the 
state shall consist of one brigadier-general, an adjutant-general’s department, 
& judge-advocate-general’s department, a pay department, a corps of 
engineers, a hospital corps, the commissioned officers heretofore or hereafter 
retired or rendered supernumerary, the organization now forming the national 
guard at this date, and such others as may be organized hereafter and such 
persons as are enlisted and commissioned therein. The governor shall have 
power to alter, divide, annex, consolidate, disband or reorganize any organi- 
zation or corps and create new organizations or corps when required by the 
provisions of this chapter, and he shall have power to change the organization 
of any organization or corps so as to conform to any organization, system of 
drill or instruction now or hereafter adopted by the army of the United 
States, or prescribed by the laws of the United States, for the government 
of the militia, and for that purpose the number of officers and noncommis- 
sioned officers of any grade in any organization or corps may be increased 
to the extent made necessary by the new positions thus created. The governor 
shall have power to fix, from time to time, and to alter the maximum number 
of enlisted men which shall form part of any organization, irrespective of 
but not exceeding the maximum prescribed therefor in this chapter. The 
governor shall have power, in case of war, insurrection, invasion or imminent 
danger thereof, to increase the maximum now established by law, and to 
organize the same, with the proper officers, as the exigencies of the service 


may require. [1909, ch. 165, § 19; R. C. 1905, § 1718; 1891, ch. 86, § 4; B.C. 
1899, § 1359.] 


As not including personal staff officers of governor. State ex rel. Poole v. Peake, 18 
N. D. 101, 120 N. W. 47. 


§ 2365a. Commander-in-chief may discharge or consolidate, when. When- 
ever any troop, battery or company shall have less than the minimum number 
of privates fixed for each organization, the commander-in-chief may at his 
discretion discharge or consolidate such organizations, and all officers and 
men honorably discharged under the provisions of this section shall be entitled 
to receive a certificate of discharge, showing length of service, which time 
shall be credited to them in case of re-entering the service. [R. C. 1905, 
§ 1731; 1891, ch. 86, § 14; R. C. 1895, § 1369.] 

This was R. C. 1905, § 1731, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347. 
There is no “troop” in the national guard as now composed. See the following two 
sections. 
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§ 2366. Organization. The military units of the national guard shall be 

composed and organized as follows: 

Infantry — The minimum strength of a company shall be as follows: 
One captain, 
One first lieutenant, 

One second lieutenant, 

One first sergeant, 

One Q. M. sergeant, 

Four sergeants, 

Six corporals, 

Two cooks, 

Two musicians, 

Forty-two privates. 

Total enlisted (minimum), fifty-eight. 

The minimum strength of a battalion shall be as follows: 

One major, 

One adjutant (first lieutenant), 

One Q. M. and commissary (second lieutenant), 
One sergeant major, 

Four companies. 

The minimum strength of a regiment shall be as follows: 

One colonel, 

One lieutenant-colonel, 

One adjutant (captain), 

One quartermaster (captain), 

One commissary (captain), 

One assistant inspector of small arms practice (captain), 

One chaplain (captain), 

One regimental surgeon (major), 

Two assistant surgeons (captains), 

One sergeant major, 

One Q. M. sergeant, 

One commissary sergeant, 

Two color sergeants, 

Band, twenty-eight enlisted — 

One chief musician, 

One principal musician, 

One drum major, 

Four sergeants, 

Eight corporals, 

One cook, 

Twelve privates, 

Three battalions. 

Total enlisted (minimum), seven hundred thirty-two. [1909, ch. 165, 
§ 20; BR. C. 1905, §§ 1729, 1730; 1891, ch. 86, §§ 12, 18; R. C. 1899, §§ 1367, 
1368. 
§ 2367. Field artillery. The minimum strength of a battery shall be as 
follows: 

One captain, 

Two first lieutenants, 

Two second lieutenants, 

One first sergeant, 

One Q. M. sergeant, 

One stable sergeant, 

Six sergeants, 

Twelve corporals, 

Three cooks, 
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One chief mechanic, 

Four mechanics, 

Two musicians, 

One hundred and two privates. 

Total enlisted men (minimum), one hundred thirty-three. [1909, ch. 165, 
rt R. C. 1905, §§ 1725, 1726; 1891, ch. 86, §§ 9, 10; RB. C. 1899, §§ 1364, 


§ 2368. Hospital corps. The hospital corps shall consist of sergeants of the 
first class, sergeants, corporals, privates of the first class and privates, in such 
number that there shall be enlisted not to exceed one sergeant of the first 
class, four sergeants, five corporals, twenty privates of the first class, and 
privates for each regiment of infantry; and for each separate battalion not 
to exceed one sergeant of the first class, two sergeants and six privates, first 
class, and privates; for each separate battery of field artillery, one corporal 
and two privates, first class, and privates. (1909, ch. 165, § 22.] 

§ 2869. Commissions. ll officers shall be commissioned by the governor, 
but no one shall be commissioned unless the conditions set forth in the next 
two sections have been complied with, and no one shall be recognized as an 
officer unless he shall have been duly commissioned and shall have taken the 
oath of office. The acceptance of a commission in the militia of this state 
shall be deemed a resignation by the person accepting the same of all other 
commissiuns held by him in such militia. Nothing herein shall apply to or 
affect the acceptance and holding of brevet commissions or appointments 
as aldes-de-camp to the governor. [1909, ch. 165, § 23; BR. C. 1905, §§ 1720, 
1749 ; 1891, ch. 86, §§ 6, 32; R. C. 1899, §§ 1361, 1387.] 

§ 2370. Eligibility required to receive a commission. Commissioned officers 
must be citizens of the United States and of the age of twenty-one years 
and upward. No person who has been expelled or dishonorably discharged 
from any military organization of the state shall be commissioned unless he 
has re-enlisted and subsequently served as provided in this chapter. No 
person shall be commissioned unless he shall possess the additional require- 
ments herein prescribed for the particular office to which he is to be com- 
missioned. A brigadier-general at the time of his appointment must be an 
officer in active service in the national guard of this state of the grade of 
field officer, and for five successive years immediately preceding his appoint- 
ment he must have been in active service in said national guard as a com- 
missioned officer. A colonel of a regiment, at the time of his appointment. 
must either be an officer in active service in the national guard of this state. 
and for three successive years immediately preceding his appointment must 
have been in active service in said national guard as a commissioned officer, 
or, if not in active service at the time of his appointment, must have had prior 
service of at least six years in the national guard of this state, or in the 
army of the United States, or in both combined, as a commissioned officer. 
A lieutenant-colonel and major of the line, at the time of his appoimtment, 
must either be an officer in active service, and for two successive years imme- 
diately preceding his appointment must have been in active service in the 
national guard of this state, as a commissioned officer, or, if not in active 
service at the time of appointment, must have had prior service of at least six 
years in the national guard of this state, or in the army of the United States, 
or in both combined, as a commissioned officer. Staff officers or officers below 
the rank of brigadier-general, except medical officers and chaplains, must 
have served one year immediately preceding their appointments in the 
national guard of this state. Staff officers of the brigadier-general, except 
judge-advocates, surgeons and engineers, must be selected from the com- 
missioned officers in active service in the national guard of this state, who, 
for one year immediately preceding their appointments, have been in active 
service in such national guard as commanding officers. A judge-advocate 
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must be a counsellor at law of the supreme court of this state of at least ten 
years’ standing if of the grade of lieutenant-colonel; of at least five years’ 
standing if of the grade of major. Surgeons and assistant surgeons must be 
graduates of an incorporated school of medicine, and of at least fifteen years’ 
practice if of the grade of colonel; of at least ten years’ practice if of the 
grade of lieutenant-colonel; of at least five years’ practice if of the grade of 
major; of at least three years’ practice if of the grade of captain; and of at 
least two years’ practice if of the grade of first lieutenant. An engineer 
officer of the national guard must have been educated as a military or civil 
engineer. A signal officer must have a knowledge of signaling, telegraphy, 


- topography and map making. A chaplain must be a regularly ordained 
‘ minister of some religious denomination. [1909, ch. 165, § 24.] 


§ 2371. Examination. Before receiving a commission consequent upon an 
original appointment or election, or before being commissioned to a higher 
grade as a result of promotion, every officer above the rank of first lieu- 
tenant must have passed a satisfactory examination before a board as to his 
knowledge of military affairs, and general knowledge and physical and other 
fitness for the service, and any one failing to pass such examination shall 
not be eligible for an office in the militia of the state, or for promotion 
for the period of one year from the date of such failure. Judge-advocates 
and medical officers shall be examined as to their general and professional 
knowledge and fitness for the service only. The following are exempt from 
examination: General officers, chaplains and those enlisted men who may 
be commissioned by brevet, and upon the completion of twenty-five years of 
good and faithful service as hereinafter provided. First and second lieu- 
tenants shall be examined by the judge-advocate-general. [1909, ch. 165, § 25.] 

§ 2372. Examining board. Boards of examination under the preceding 
section shall be appointed by the governor or caused by him to be appointed 
for the national guard by the commanding officer. Such boards shall consist 
of not less than four officers, one of whom shall be a medical officer, who shall 
take part only in the physical examination of the officer, and such boards 
shall have the same power to take evidence and administer oaths and compel 
witnesses to attend and testify and produce books and papers, and punish 
their failure to do so, as is possessed by a general court-martial. [1909, 
ch. 165, § 26.] 

§ 2373. Elected officers. The adjutant-general shall have personal charge 
of his office at the state capitol, and shall be appointed by the commander 
in chief from the commissioned officers of the national guard of this state, and 
such adjutant-general shall have been a commissioned officer of the field or 
line in active service in the guard of this state for a period of at least three 
years immediately preceding his appointment, and such appointee shall be 
the officer highest in rank who will accept such appointment, and the judge- 
advocate and paymaster-general shall be appointed from the commissioned 
officers of the national guard of this state, each of whom shall have been a 
commissioned officer in the national guard of this state for a period or at least 
three years immediately preceding such appointment; provided, that on the 
expiration of the term of office of the adjutant-general he shall not be 
eligible for reappointment, but shall be placed on the retired list. Colonels 
and majors of battalions shall be appointed according to seniority, and cap- 
tains and lieutenants of batteries or companies shall be elected by members 
of these organizations who shall have performed during the period of not 
more than twelve months immediately preceding the election (if such organ- 
ization has been in existence for such period), at least sixty per cent of the 
duty required of them; provided, that if an organization shall not have been 
in the service for a period of twelve months immediately preceding the date 
of election, then those voting shall be required to have performed sixty per 
cent of duty for the time organized. ([1909, ch. 165, § 27. 
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§ 2374. Appointed officers. The brigadier-general shall be appointed by 
the governor according to seniority. The officers on the staff of the brigadier- 
general, the field officers of the line, officers of the signal corps, the extra 
officers allowed to regiments and battalions for staff duty, surgeons and assist- 
ant surgeons of regiments, assistant surgeons of separate batteries or com- 
panies and chaplains shall be appointed by the governor upon the recommen- 
dation of their immediate commanding officers. In case of original appoint- 
ments from civil life the selection shall be made by the governor upon the 
recommendation of their immediate commanding officers. [1909, ch. 165, § 28.] 

_§ 2875. Elections. The adjutant-general shall issue orders for the elec- 
tion of all elective officers and shall detail an officer to preside thereat who 
shall give or cause to be given at least five days’ notice to all the qualified 
voters when and where and for what office the election is to take place. Such 
notice shall be served on the persons entitled to vote at such election in the 
same manner as warnings for duty are given. The person or persons serving 
such notice shall make returns of the persons notified and of the manner 
of service. The return, if made by a commissioned officer, shall be authen- 
ticated by his certificate on honor; if by a noncommissioned officer, by the 
oath of the person making such service. The oath may be administered 
by any person authorized to take the acknowledgment of deeds or by any 
commissioned officer, and such return shall be presented to the officer directed 
to preside at such election before the polls for such election shall be opened. 
The commanding officer of the organization in which such election is held 
shall, before the polls are opened, present to the officer directed to preside, 
a list of the persons qualified to vote thereat and_a list of persons disqualified, 
with a statement of the facts constituting such disqualification. At the time 
fixed for the election, the officer ordered to preside thereat, or, in his absence, 
an officer authorized by him to act for him, or in the absence of such an 
officer, the commissioned officer highest in rank of those present, shall 
announce the purpose in hand and open the polls. If it shall happen at any 
election that legal notice has not been given to all the persons entitled to 
vote thereat, the presiding officer shall adjourn the meeting and cause such 
notice to be given; but the presence of a person entitled to vote at any elec- 
tion shall be deemed a waiver of his right to take exception to the want of 
legal notice to him. If any person offering to vote at any election shall 
be challenged as unqualified by any person entitled to vote thereat, the 
presiding officer shall declare to the person so challenged the qualifications 
of an elector, and if he shall state himself duly qualified, and the challenge 
shall not be withdrawn, the presiding officer shall examine him under oath 
and determine as to his qualifications as such elector. As soon as all the 
electors have cast their votes, or at the expiration of one hour from the 
opening of the polls, the presiding officer shall declare the polls closed, and 
at once publicly canvass the votes and declare the result of the election. 
A majority of the votes of all persons present voting at an election shall be 
necessary to a choice. The presiding officer shall forthwith make return 
thereof to the adjutant-general. If a person elected at any such election 
shall not, within ten days after being notified of his election, signify his 
acceptance to the adjutant-general, he shall be considered as declining the 
office to which he has been chosen, and a new election be held; provided, 
that in the event of an election, on the first ballot, failing to secure a majority 
of those present and entitled to vote, in favor of any one candidate, then 
the presiding officer is empowered to proceed with the taking of further 
ballots whenever, in the judgment of said officer, there is a reasonable expec- 
tation of a majority being obtained. Should there be no choice, the presid- 
ing officer shall adjourn the meeting to a reasonable date, and at that meeting 
open the polls for another election, and if such second meeting shall result 
in no choice, the governor shall be notified and may then fill the vacancy 
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by appointment. The presiding officer shall forward the proceedings of an 
election in such manner as is provided in the regulations issued under this 
chapter. (1909, ch. 165, § 29.] 

§ 2376. Appeal from election. Every person thinking himself aggrieved 
by the proceedings at an election may appeal to the governor, by filing at 
the time of an election with the presiding officer thereat notice of such intended 
appeal ard forwarding a full statement of the grounds of such appeal within 
ten days from the date on which the election took place. The governor 
may direct upon such appeal, an officer to take testimony in the case and to 
report his findings, and such officer shall have the same power to take evidence, 
administer oaths, issue subpoenas and compel witnesses to attend and testify 
and produce books and papers, and punish their failure to do so, as is 
possessed by a general court-martial. [1909, ch. 165, § 30; R. C. 1905, § 1745; 
1891, ch. 86, § 28; R. C. 1899, § 1383.] 

§ 2377. Oath of office. Every officer duly commissioned shall within ten 
days after his commission is tendered to him, or within ten days after he 
shall have been notified personally or by mail that the same is held in readi- 
ness for him by a superior officer, take and subscribe the constitutional oath 
of office. Such oath shall be taken and subscribed before an officer author- 
ized by law to administer an oath, or some general or field officer, or an 
officer who shall hold the assimilated grade of a field officer, who has taken 
the oath himself and who is hereby authorized to administer the same. In case 
of neglect or refusal to take and subscribe such oath within the time men- 
tioned, such commission shall be cancelled by the governor, and a new 
appointment shall be made or a new election shall be ordered to fill the 
vacancy. (1909, ch. 165, § 31; R. C. 1905, § 1749; 1891, ch. 86, § 32; R. C. 
1899, § 1387.] 

§ 2378. Supernumerary officers. Commissioned officers who shall be ren- 
dered surplus by reduction or disbandment of organization or in any manner 
provided by this chapter now or hereafter, shall be withdrawn from active 
service and placed upon the supernumerary list. The governor may, upon 
the recommendation of the commanding officer of the national guard, detail 
supernumerary officers for active duty, in which case they shall rank in their 
grade from the date of such detail, and he may relieve them from such duty 
and return them to the supernumerary list at his discretion. (1909, 
ch. 165, § 32.] 

§ 2379. Resignations. A commissioned officer tendering his resignation, 
if the governor accept it, shall receive an honorable discharge; provided, he 
shall not be under arrest or returned to a military court for any deficiency 
or delinquency; and provided, further, that he be not indebted to the state 
in any manner, and that all his accounts for money or for public property 
be correct. In computing the time served, service as an enlisted man shall be 
allowed, and the service is not required to be continuous. If the governor 
accept the resignation of an officer who at the time shall be under arrest, 
under charges or returned to a military court for any offense, delinquency 
or deficiency such officer shall then cease to be an officer of the militia, and 
shall receive a discharge in such form as the governor shall direct, nor shall 
he be again eligible to receive a commission, unless he first re-enlist, as pro- 
vided in this chapter in the case of enlisted men dishonorably discharged, 
and until he shall have performed at least sixty per cent of duty im each year 
under such enlistment for two successive years. [1909, ch. 165, § 33.] 

§ 2380. Retirement and discharge. Any officer of the active militia who 
has reached the age of sixty-four years shall be placed upon the retired list 
by the governor. Any commissioned officer who shall have served for the 
continuous period of eight years in the military service of the state as a 
commissioned officer, may, at his own request, be placed upon the retired 
list with an advance in grade, and withdrawn from active service and com- 
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mand by the governor. Any commissioned officer who has become or shall 
hereafter become disabled, and incapable of performing the duties of his 
office, shall be withdrawn from active service and command and placed upon 
the retired list. Any commissioned officer who has become or who shall 
hereafter become unfit or incompetent, and thereby incapable of performing 
the duties of his office, shall be placed upon the retired list upon the recom- 
mendation of his commanding officer or the recommendation of an inspecting 
officer. Such retirement shall be by the order of the governor, and shall 
be subject to the provisions of this chapter. Before making such order, a 
board of not less than five commissioned officers, one of whom shall be a 
surgeon, shall be appointed, whose duty it shall be to determine the facts 
as to the nature and cause of the incapacity of such officer as appears dis- 
abled, or unfit, or incompetent from any cause to perform military service, 
and whose case shall be referred to it. No officer whose grade or promotion 
would be affected by the decision of such board, in any case that may come 
before it, shall participate in the examination or decision of the board in 
such case. Such board is hereby invested with the powers of courts of 
inquiry and courts-martial, and whenever it finds an officer incapacitated for 
actual service shall report such fact to the governor, stating cause of incapac- 
ity, whether from disability, unfitness or incompetency, and if he approves 
such finding, such officer shall be placed upon the retired list as provided in 
this article. The members of the board shall, before entering upon the dis- 
charge of their duties, be sworn to an honest and impartial performance of 
their duties as members of such board. No officer shall be placed upon the 
retired list by the action of such board without having had a full and fair 


hearing before the board if upon due notice he shall demand it. It shall. 
not be necessary to refer any case for the action of the board arising under - 
this section unless the officer designated to be placed upon the retired list ° 


shall, within twenty days after being notified that he will be so retired, serve 
on the adjutant-general a notice in writing that he demands a hearing and 
examination before such board. Boards for the national guard shall be 
appointed by the governor. Vacancies created by the operation of this section 
shall be filled in the same manner as other vacancies. [1909, ch. 165, § 34; 
R. C. 1905, § 1751; 1891, ch. 86, § 34; R. C. 1899, § 1389.] 

§ 2380a. Retired officers subject to orders of commander in chief only. 
The officers on the retired list shall only be subject to detail for duty by orders 
from the commander in chief, and he shall cause to be issued such orders as 
he may deem necessary detailing them for duty upon boards of officers for 
military purposes, courts-martial, and courts of inquiry, and for such other 
military duties as in his judgment may be advisable. When, however, officers 
on the retired list are detailed for active duty, other than upon boards of 
officers, courts-martial, and courts of inquiry, they shall only be entitled to 
the rank which properly belongs to the office the duties of which they are 
detailed to perform. When the duty ends, or the detail is canceled, the 
officer shall again return to the retired list, with his former retired rank. 
A roster of all officers on the retired list shall be kept in the adjutant- 
general’s office. [R. C. 1905, § 1797; 1905, ch. 135, § 4.] 

This was R. C. 1905, § 1797, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347. 

§ 2381. Examination and discharge of officer. The governor may, when- 
ever he may deem that the good of the service requires it, order any com- 
missioned officer before a board of examination, to consist of not more than 
five nor less than three general or field officers, which is hereby invested with 
the powers of courts of inquiry and courts-martial, and such boards shall 
examine into the moral character, capacity and general fitness for the service 
of such commissioned officer, and record and return the testimony taken and 
a record of its proceedings. If the findings of such board be unfavorable 
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to such officer and be approved by the governor, he shall be placed on the 
retired list. No officer whose grade or promotion would in any way be 
affected by the decision of the board, in any case that may come before it, 
shall participate in the examination or decision of the board in such case. 
Failure to appear when ordered before a board constituted under this section 
shall be sufficient ground for a finding by such board that the officer ordered 
to appear be retired. [1909, ch. 165, § 35.] 

§ 2382. Commissioned officer, how removed. A commissioned officer can- 
not be removed from office without his consent, except by the sentence of a 
general court-martial, or as:provided in this chapter. [1909, ch. 165, § 36; 
R. C. 1905, § 1720; 1891, ch. 86, § 6; R. C. 1899, § 1361.] 

§ 2382a. Rank determined by date of election or appointment. The 
respective rank of all officers shall be determined by the date of their elec- 
tion or appointment and the length of time of service in the North Dakota 
national guard as a commissioned officer of such rank; provided, that in case 
of re-election or reappointment his rank shall be determined by the date of 
the first commission. [R. ©. 1905, § 1746; 1891, ch. 86, § 29; R. C. 1899, 

1384. 

: AM was R. C. 1905, § 1746, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347. 

§ 2383. Enlistments. Any man who is a citizen of the United States or 
has declared his intention to become a citizen, if more than eighteen and less 
than forty-five years of age, able-bodied, free from disease, of good character 
and temperate habits, may be originally enlisted in the national guard of 
this state, under the restrictions of this article [chapter], for a term of not 
less than three years; except that men may be enlisted as musicians if more 
than sixteen years of age. No minor shall be enlisted without the written 
consent of the parent or guardian. A man who has been expelled or dis- 
honorably discharged from any military organization of the state or United 
States shall not be eligible for enlistment or re-enlistment unless he pro- 
duces the written consent to such enlistment of the commanding officer of 
the organization from which he was expelled or dishonorably discharged and 
of the commanding officer who approved such expulsion or issued such dis- 
honorable discharge. Men who have been discharged by reason of disband- © 
ment may be enlisted and shall then receive credit for the period served at 
the time of such disbandment. A man discharged for physical disability 
shall, if such disability cease, and he again enlists, or a man discharged upon 
his own request shall, if he again enlists, receive credit for the period served 
prior to such discharge. Bandmasters, drum majors, chief trumpeters, 
member of the hospital corps and musicians may be enlisted as such. ([1909, 
ch. 165, 37; R. C. 1905, § 1732; 1891, ch. 86, § 15; R. C. 1899, § 1370.] 

§ 2384. Re-enlistments. Any man who has served the period of his orig- 
inal enlistment may be re-enlisted for a term of one year or more. [1909, 
ch. 165, § 88; R. C. 1905, § 1732; 1891, ch. 86, § 15; R. C. 1899, § 1370.) 

§ 2385. Enlistment papers. Every person who enlists or re-enlists shall 
sign and make oath to an enlistment paper which shall contain an oath of 
allegiance to the state and the United States and be in such form as may 
be prescribed in the regulations issued under this chapter. Such oath shall 
be taken and subscribed before a field officer, or the commanding officer of a 
signal corps, battery or company, who are hereby authorized to administer 
such oath: but no enlistment shall be valid until it be approved by the com- 
manding officer of the organization to which the signal corps, battery or com- 
pany is attached or of which it forms a part. A person making a false oath 
as to any statement contained in such enlistment paper shall, upon conviction, 
be deemed guilty of perjury. [1909, ch. 165, § 39; R. C. 1905, § 1750; 1891, 
ch. 86. § 33; R. C. 1899, § 1388.] 

§ 2386. Transfers. Enlisted men may be transferred upon their own 
application in the same regiment or battalion not part of a regiment, from 
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one company to another, by the commanding officer of such regiment or bat- 
talion; from one regiment or battalion not part of a regiment, signal corps, 
battery or separate company, to another in the same brigade, by the com- 
manding officer of the brigade. Noncommissioned officers must be returned 
to the ranks before they can be transferred. (1909, ch. 165, § 40; BR. C. 
1905, § 1734; 1891,.ch. 86, § 17; R. C. 1899, § 1372.] 

§ 2387. Noncommissioned officers. Commanding officers of regiments and 
of battalions not part of regiments shall appoint and warrant the noncommis- 
sioned staff officers of their respective regiments or battalions, and they 
shall in their discretion, warrant the noncommissioned officers of the batteries 
and companies of their respective regiments and battalions from the mem- 
bers thereof, upon the written nomination of the commanding officers of the 
batteries and companies respectively. In batteries and companies not part 
of a regiment or battalion and in signal corps, the noncommissioned officers 
shall be warranted by the commanding officer of the brigade, in his discretion, 
from the members thereof, upon the written nomination of the commanding 
officer of the battery, company or signal corps. To be eligible for appoint- 
ment as sergeant, first class, of the hospital corps, a candidate must be a reg- 
istered pharmacist. A sergeant of the hospital corps must be appointed from 
the hospital corps. The officer warranting a noncommissioned officer shall 
have power to reduce to the ranks, for good and sufficient reasons, the non- 
commissioned officers named in this section, but such as were enlisted as non- 
commissioned officers shall be discharged. Noncommissioned officers who 
shall be dropped vacate their positions. [1909, ch. 165, § 41.] 

§ 2888. Dropping from the rolls. An enlisted man who shall remove his 
residence to such distance from the armory of his organization as to render 
it impracticable for him to perform his duties properly, or who, after due 
diligence, cannot be found, or who shall be expelled from his organization 
In accordance with by-laws lawfully adopted, may be dropped from the rolls 
of his company, battery or signal corps by order of the commanding officer 
of the brigade, regiment or battalion not part of a regiment. (1909, ch. 165, 
§ 42; R. C. 1905, § 1734; 1891, ch. 86, § 17; R. C. 1899, § 1372.] 

§ 2388a. Officers and men may be transferred or discharged, when. Officers 
and men removing from one location to another in the state may be trans- 
ferred from one organization to another on application to the adjutant-general, 
approved by their respective commanding officers. Any member of the guard 
moving permanently out of the state or the vicinity of the station of the 
organization to which he belongs, may be discharged and a certificate of 
service furnished upon his own application, but any member of the national 
guard who moves away from the vicinity of his company or other permanent 
headquarters, or absents himself from all duty for six months, shall unless 


proper explanation is accepted by his immediate commanding officer, be | 


dropped from the rolls without discharge or certificate of service. [R. C. 
1905, § 1734; 1891, ch. 86, § 17; R. C. 1899, § 1372.] 
This was R. C. 1905, § 1734, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347. 

§ 2389. Taking up from dropped. An enlisted man dropped by reason 
of removal may be taken up at any time within three years after such re- 
moval, in his former or any other organization, obtaining in the latter case 
first the written permission of his former commanding officer approved by 
the officer upon whose order he was dropped. An enlisted man dropped for 
removal may be taken up at any time after three years after such removal, 
upon his own application, approved by the officer upon whose order he was 
dropped, or his successor, after passing a physical examination. The taking 
up shall be done under the orders of any officer who is authorized to order 
the dropping of men, and men thus taken up shall receive credit for the 
time served before having been dropped. [1909, ch. 165, § 43.] 
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§ 2390. Retirement. The governor may appoint enlisted men and com- 
mission them, without examination, second lieutenants by brevet, upon the 
recommendation of their respective commanding officers, and place them 
upon the retired list at the same time, provided they have well and faith- 
fully served the state in the national guard for a period of twenty-five years. 
[1909, ch. 165, § 44.] 

§ 2391. Discharges. An enlisted man who has not returned all the public 
property for which he is responsible shall, under no circumstances, receive 
a full and honorable discharge. A discharge, or an honorable discharge, at 
the discretion of the officer discharging him, shall be granted to the follow- 
ing: A noncommissioned staff officer or a noncommissioned officer, who, had 
he not been enlisted as such, would be reduced to the ranks; an enlisted 
man at his own request, provided he assign sufficient and valid reason for 
such request; an enlisted man who by reason of disability is no longer able 
to perform his military duties properly; an enlisted man who by the reduc- 
tion of his regiment or battalion has become surplus, or whose signal corps, 
battery or company shall be disbanded, provided he is not entitled at the 
time to a full and honorable discharge; an enlisted man who has served the 
time for which he enlisted or re-enlisted and is not entitled to a full and 
honorable discharge. A full and honorable discharge shall be granted to 
the following: An enlisted man who shall have performed in each year at 
least sixty per cent of the duty of his signal corps, battery company, com- 
pany or battalion not part of a regiment, or regiment has been required 
by law and orders to perform during the term of his enlistment or re-enlist- 
ment, or during his total service in case the same has been extended beyond 
the term for which he enlisted. An enlisted man who fails to perform sixty 
per cent of duty during any year of his service may continue in service at 
the option of his commanding officer and make up such deficiency. An en- 
listed man who continues in service after the expiration of his term of enlist- 
ment or re-enlistment shall, in case he desires a discharge, give fifteen days’ 
notice of application therefor to the officer authorized to grant the same, 
and such officer may, in his discretion, grant such discharge forthwith or 
hold the same until the expiration of said fifteen days. An enlisted man 
shall be held for service until his discharge is granted and issued. Dishon- 
orable discharges shall be given to the following: An enlisted man whose 
immediate commander applies to have him discharged for the good of the 
service, after giving him ten days’ notice of such application and an oppor- 
tunity to be heard in defense of his conduct. The discharges mentioned 
above shall be granted to the commanding officer of the regiment or battalion 
not part of a regiment in case of signal corps, separate batteries and separate 
companies, by the commanding officer of the brigade to which they are 
attached. Enlisted men may be dishonorably discharged pursuant to the 
sentence of a general court-martial. [1909, ch. 165, § 45.] 

§ 2392. War service. For all purposes under this act, officers and enlisted 
men of the active militia who entered the United States service in the 
Spanish-American war, or other war, shall, on re-entering the active militia, 
be entitled to credit for time served in the forces of the United States in 
that war, as if this service had been rendered in the active militia. [1909, 
ch. 165, § 46.] 

§ 2393. Responsibility for efficiency. The officer commanding the national 
guard may cause those under his command to perform any military duty and 
shall be responsible to the governor for the general efficiency of the national 
guard and for the drill, instruction, small arms and artillery practice, move- 
ments, operations and care of the troops. Commanding officers of organi- 
zations shall be responsible to their immediate commanders for the equip- 
ment, drill, instruction, movements and efficiency of their respective com- 
mands. All commissioned officers and enlisted men shall be responsible to 
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their immediate commanding officers for prompt and unhesitating obedience, 
proper drill and the preservation and proper use of the property of the state 
or organization in their possession. [1909, ch. 165, § 47.] 

§ 2394. Drills and parades. Officers and enlisted men of each battery and 
company shall assemble for and undergo drill and instruction at company, 
battalion or regimental armories, or battery armories or rendezvous, or for 
target practice not less than twenty-four times during each calendar year 
preceding the annual allotment of funds under section 1661, revised statutes 
of the United States, as amended. During the same period there shall be at 
least one inspection of each battery and company by an officer of the national 
guard, or by an officer of the regular army of the United States, at such 
time as the governor may direct. In addition to such drill and parades, the 
commanding officer of any organization may require the officers and enlisted 
men of his command to meet for parade, drill or instruction at such times 
and places as he may appoint. [1909, ch. 165, § 48.] 

§ 2395. Practice marches required. Every battery or company not es- 
pecially excused by the governor will be required to participate for at least 
five consecutive days annually in practice marches or camps of instruction, 
under such regulations as the governor may prescribe, and under such in- 
structors as he may appoint. [1909, ch. 165, § 49.] : 

§ 2396. Small arms practice. To encourage marksmanship, the adjutant- 
general is authorized to offer annually a state decoration to those who shall 
excel in small arms practice; a brigade prize, not exceeding one hundred 
dollars in value for competition among the organizations of a brigade, armed 
with rifle or carbine; a state prize and three prizes of the value of one hun- 
dred dollars, seventy-five dollars and fifty dollars respectively, to be awarded 
to the three companies having the highest general figure of merit. The ad- 
jutant-general may also, in his discretion, provide suitable decorations and 
prizes for proficiency in practice with light and heavy guns. All such prizes 
to be competed for under regulations prescribed by the adjutant-general. 
[1909, ch. 165, § 50; R. C. 1905, § 1758; 1891, ch. 86, § 40; R. C. 1899, § 1396.] 

§ 2397. Conduct of commanding officer in aid of civil authorities. In case 
of any breach of the peace, tumult, riot or resistance to process of this state, 
or imminent danger thereof, a sheriff of a county, or mayor of a city, may 
call for aid upon the commanding officer of the national guard stationed 
therein or adjacent thereto. Such call shall be in writing. The commanding 
officer upon whom the call is made shall order out, in aid of the civil authori- 
ties, the military force or any part thereof under his command, and shall 
immediately report what he has done and all the circumstances of the case 
to the governor and the commanding officer of the national guard. If it 
appears to the governor that the power of the county is not sufficient to 
enable the sheriff to preserve the peace and protect the lives and property 
of the peaceful residents of this county, or to overcome the resistance to 
process of this state, the governor must, on the application of the sheriff, 
order out such military force from any other county or counties as is neces- 
sary. When an armed force is called out for the purpose of suppressing an 
unlawful or riotous assembly, it must obey the orders in relation thereto of 
fhe civil officer calling it out and render the required aid. The orders of 
the civil officer may extend to a direction of the general specific object to 
be accomplished and the duration of service by the active militia, but the 
tactical direction of the troops, the kind and extent of force to be used and 
the particular means to be employed to accomplish the object specified by the 
civil authorities are left solely to the officers of the active militia. [1909, 
ch. 165, § 51; R. C. 1905, §§ 1761, 1762; 1891, ch. 86, §§ 43, 44; R. C. 1899, 
§§ 1399, 1400.] 

Terms “ actual service” and “active service” in earlier provisions meant service in 
time of war or public danger. State ex rel. Poole v. Peake, 28 N. D. 457, 40 L.B.A.(NS.) 


354, 135 N. W. 197. 
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Civil liability of military and naval officers for acts done under color of military au- 
thority. 42 Am. Dec. 54. 
Liability of commanding officer for acts done by militia. 66 Am. Dec. 366. 


§ 2398. Case of insurrection or invasion. In case of insurrection or in- 
vasion or imminent danger thereof within the limits. of any command, the 
senior commanding officer of such command shall order out for the defense 
of the state the forces under his command, or any part thereof, and imme- 
diately report his action and the circumstances of the case to the governor 
and the commanding officer of the national guard. [1909, ch. 165, § 52.] 

§ 2399. Warning for duty. Orders for duty may be oral or written. 
Officers and enlisted men may be warned for duty as follows: Either by 
stating the substance of the order, or reading the order to the person warned, 
or by delivering a copy of such order to such person or by leaving a copy of 
such order at the last known place of abode or business of such person with 
some one of suitable age and discretion, or by sending a copy of such order 
or @ notice containing the substance thereof to such person by mail, directed 
to him at his last known place of abode or business, or to the post office 
nearest thereto. Such warning may be given by any officer or noncommis- 
sioned officer. The officer or noncommissioned officer giving such warning 
shall make a return thereof containing the names of the persons warned, 
and the time, place and manner of warning. Such return shall be verified 
by oath, which may be administered by any commanding officer; such verified 
return shall be as good evidence, on the trial of any person returned as a 
delinquent, of the facts therein stated, as if such officer or noncommissioned 
officer had testified to the same before the delinquency court on such trial. 
Every commanding officer shall make the like return on honor and with like 
effect, of every delinquency and neglect of duty of his officers and noncom- 
missioned officers, and also of every enlisted man who shall refuse or neglect 
to perform such military duty as may be required. [1909, ch. 165, § 53; 
R. C. 1905, § 1759; 1891, ch. 86, § 41; R. C. 1899, § 1397.] 

§ 2400. Excuses from duty. The officer ordering any military duty shall 
have the power to excuse any officer or enlisted man for absence therefrom 
upon good.and sufficient grounds. [1909, ch. 165, § 54; R. C. 1905, § 1760; 
1891, ch. 86, § 42; R. C. 1899, § 1398.] 

§ 2401. Discipline and exercisé. The system of discipline and exercise of 
the national guard of this state shall conform generally to that of the army 
of the United States as it is now or may hereafter be prescribed by the 
president, and to the provisions of the laws of the United States, except as 
otherwise provided in this chapter. [1909, ch. 165, § 55; R. C. 1905, § 1752; 


1891, ch. 86, § 35; R. C. 1899, § 1390.] 
Articles of War of United States do not govern militia of national guard in times of 
peace. State ex rel. Poole v. Peake, 22 N. D. 457, 40 L.R.A.(N.8.) 354, 135 N. W. 197. 


§ 2402. Military courts. The military courts of this state shall be: 

1. General courts-martial. 

2. Garrison courts-martial. 

3. The summary court. 

4. Courts of inquiry. 

5. Delinquency courts, which are of two kinds: (1) For officers; (2) for 
enlisted men. 

The constitution and jurisdiction of courts-martial, the form and manner 
in which the proceedings of military courts shall be conducted and recorded 
and the forms of oath and affirmations taken in the administration of military 
law by such courts, the limits of punishment and the proceedings in revision 
shall be governed by the articles of war and the law and procedure of the 
courts-martial of the United States, except as hereinafter provided. [1909, 


ch. 165, § 56; R. C. 1905, § 1764: 1891, ch. 86, § 46; R. C. 1899, § 1402.] 
Enforcement of discipline in organized militia Dene and imprisonment, imposed by 
court-martial, was not exercised until enactment of Military Code. State ex rel. Poole v. 
Peake, 22 N. D. 457, 40 L.R.A.(N.S8.) 354, 185 N. W. 197. 
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Martial law, distinction between and military law. 93 Am. Dec, 181. 
Martial law, other than in time of war. 98 Am. St. Rep. 772. 
peace _ convict for offense against both military and civil authorities. 31 L.R.A. 

§ 2403. Indemnity for action of military courts. No action or proceeding 
shall be prosecuted or maintained against a member of a military court or 
officer or person acting under its authority or reviewing its proceedings on 
account of the approval or imposition or execution of any sentence, or the 
Imposition or collection of a fine or penalty, or the execution of any war- 
rant, writ, executions, process or mandate of a military court. [1909, ch. 165, 
§ 57; R. C. 1905, § 1772; 1891, ch. 86, § 54; R. C. 1899, § 1410.] 

Army and navy, civil liability of military and naval officers for acts done under color 
of military authority. 42 Am. . 54. 

§ 2404. Presumption of jurisdiction. The jurisdiction of the courts and 
boards established by this chapter shall be presumed and the burden of 
proof shall rest on any person seeking to oust such courts or boards of juris- 
diction in any action or proceeding. [1909, ch. 165, § 58.] 

§ 2405. Fines. All fines imposed by sentence of the aforenamed courts 
shall be collected by the presiding officer and remitted without delay to 
the adjutant-general, who will remit them to the state auditor on the last 
days of February, April, June, August, October and December of each year, 
with a statement of the source from which collected. All sums thus collected 
as fines shall be credited to the general fund for maintenance of the militia 
and expended as authorized therefor; provided, further, that such portion 
of the sentence imposed by the aforenamed courts as prescribes confinement 
shall be executed in such county jails as the reviewing authority may direct, 
and the expenses of such confinement shall be borne by the commonwealth. 
A commitment in writing shall be executed by the presiding officer of the 
court to the sheriff or jailer where temporary restraint is deemed neces- 
sary, but where the confinement is the result of the confirmed action of the 
reviewing authority an official copy of the order publishing the sentence of 
the court shall be furnished the sheriff or jailer. The presiding officer is 
empowered to accept a bond for the delivery of the accused upon demand 
after the final action of the court, and pending the action of the reviewing 
authority, when his jurisdiction terminates. This bond will not be accepted 
in capital cases, nor for a less sum than twice the amount involved; pro- 
vided, further, that the sentence of any courts-martial shall not, in time of 
peace, exceed that prescribed by the president for like offenses and that 
these substitutes obtain: two days’ confinement for one dollar forfeiture or 
the reverse. [1909, ch. 165, § 59; R. C. 1905, § 1765; 1891, ch. 86, § 47; R. C. 
1899, § 1403. ] 

§ 2406. Courts-martial, governor institutes. Number to constitute. The 
governor is empowered to institute general courts-martial, garrison courts- 
martial, summary courts-martial, courts of inquiry and delinquent courts, and 
to review the proceedings of each of these courts. A general court-martial 
shall consist of not less than three nor more than seven commissioned officers 
and a judge advocate. The garrison court-martial shall consist of not less 
than one nor more than three commissioned officers and a judge advocate. 
The summary court-martial shall consist of one commissioned officer. Courts 
of inquiry may be instituted by the commander-in-chief of not more than 
three commissioned officers, whose duties will be defined with the order 
convening such court. Delinquent courts shall consist of not more than three 
nor less than one commissioned officer. [1909, ch. 165, § 60; R. C. 1905, 
§ 1764; 1891, ch. 86, § 46; R. C. 1899, § 1402.] 

§ 2407. Organizations. All organizations shall be provided by the state 
with such arms, equipments, colors, camp and garrison equipage, books of 
instruction and of record, and other supplies as may be necessary for the 
proper performance of the duty required of them by this chapter; and each 
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organization shall keep such property in proper repair and in good condi- 
tion. [1909, ch. 165, § 61. 

§ 2408. Commissioned officers. Every commissioned officer shall provide 
himself with the arms, uniforms and equipments prescribed and approved 
by the governor. [1909, ch. 165, § 62.] 

2409. Enlisted men. Every enlisted man who enters the service of the 
state for three years shall be furnished by the state with a service uniform 
corresponding in make and general appearance to the service uniform of the 
United States army. [1909, ch. 165, § 63.] 

§ 2410. Responsibility for | pres property. Every officer and enlisted man 
to whom public property of the state has been issued shall be personally 
responsible to the state for such property, and no one shall be relieved from 
such responsibility, except it be shown to the satisfaction of the governor 
that the loss or destruction of such property was unavoidable and in no way 
the fault of the person responsible for the same; im all other cases the value 
of the property lost or destroyed shall be charged against the person at fault 
or to the organization to which it had been issued, and such person or organi- 
zation, if not relieved from such charge by the governor, shall pay the value 
of such property to the adjutant-general within two years after such loss or 
destruction. The value of lost or destroyed property and the person or or- 
ganization to be charged therewith shall be determined by a board to consist 
of an inspector on the staff of the commanding officer of the national guard 
and the commanding officer of the organization in which such property is 
lost. In case of disagreement, such value shall be fixed by the commanding 
officer of the national guard. [1909, ch. 165, § 64.] 

§ 2411. Purchase of uniforms and equipments. All uniforms and equip- 
ments used by the national guard of this state shall be procured by the ad- 
jutant-general from the United States government, or other source, and shall 
conform to those in use by the regular army of the United States. [1909, 
ch. 165, § 65.] 

§ 2412, Board of armory supervisors created. The governor, adjutant- 
general and colonel commanding the regiment are hereby constituted a board 
of armory supervisors, whose duty it shall be to approve the selection of all 
armory sites and the purchase of buildings thereon; to approve the plans 
and specifications for the erection of all armories, and to audit and approve 
all bills, claims and accounts in connection with the construction or purchase 
of all armories before such bills, claims and accounts shall be paid, and to 
perform such other duties as the provisions of this act args [1909, ch. 165, 


§ 66; 1907, ch. 174, ki R. C. 1905, § 1789; 1903, oe , §§ 1, 2.] 

’ Section 71 of the ilitary Code, Laws 1909, ch. 165, essly” repeals “sections 1789, 
1790, 1791, 1792 and 1793 of the Revised Codes of 1905.” The same sections had 
been express} repealed in Laws 1907, ch. 174, § 6, which chapter, though nowhere ex 
pressly r ed in the Military Code of 1909, is evidently superseded in toto by the fore. 
going section 2412 and the following sections 2413-2416 inclusive. 

But sections 2 and 4 of Laws 1907, ch. 174, above cited, seem to have been treated as 
still in force for purposes of amendment. See veto in Laws 1911, ch. 325, p. 518. 


§ 2413. Appropriation. To every company, battery or regimental band 
of the North Dakota national guard who shall have first deposited with the 
state treasurer the sum of two thousand dollars as an evidence of good 
faith, and shall have conveyed to the state of North Dakota by a good and 
sufficient deed of warranty the title to a site for an armory, which site shall 
have first been approved by the board of armory supervisors, or shall have 
conveyed to the state an armory site with armory buildings thereon, such 
buildings to be of the value of not less than seven thousand dollars, and to 
be first approved by the board of armory supervisors, there is hereby appro- 
priated the sum of five thousand dollars; provided, that only one such appro- 
priation shall be made for armory purpose in any one city or town; and 
provided, further, that no more than thirteen state military organizations 
shall receive the benefit of this act; and provided, further, that no more than 
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three state military organizations shall receive appropriations in the amount 
specified in the year A. D. 1908, and two in each year thereafter, until the 
thirteen state military organizations shall each have received an appropria- 
tion of five thousand dollars; and provided, further, that the board of 
armory supervisors shall designate which state military organizations shall 
receive aid in any one year and in determining which shall receive aid first, 
they shall take into consideration the proficiency of the military organization 
asking for aid and its needs; and provided, further, there is hereby appro- 
priated out of the state treasury in the year A. D. 1908 the sum of fifteen 
thousand dollars, and the sum of ten thousand dollars annually thereafter 


for five years. [1909, ch. 165, § 67; 1907, ch. 174, § 2.] 
See note to section 2412. 


§ 2414. Duty of state treasurer. The state treasurer shall keep a separate 
account with each company, battery or regimental band that shall avail 
itself of the provision of this act, crediting the same with two thousand 
dollars deposited by the company, battery or regimental band with the state 
treasurer, together with the appropriation made under the provisions of 
this act [chapter] and all bills for the construction or purchase of armories, 
or the paying of debts or mortgages against armories shall, after being ap- 
proved, be paid out of the said account or fund upon the warrant of the 
state auditor. (1909, ch. 165, § 68; 1907, ch. 174, § 3; R. C. 1905, § 1790; 


1903, ch. 48, § 3.] 
See note to section 2412. 


§ 2415. Transfer of armories when company, battery or regimental band 
is mustered out of service. Whenever any company, battery or regimental 
band which has availed itself of the provisions of this act [chapter] and has 
received the appropriation provided herein shall be mustered out of service 
of the state and it shall appear that there is no probability of a new com- 
pany, battery or regimental band being organized in the city or town in 
which the armory is located, then and in that case the board of armory 
supervisors shall have the authority, and are hereby empowered to transfer 
the said property to the municipality in which the same is located for public 
purposes upon the repayment to the state of the said appropriation provided 


in this act [chapter] without interest. [1909, ch. 165, § 69; 1907, ch. 174, § 4.] 
See note to section 2412. 


§ 2416. Providing for mortgaging armories to the state when owned by 
any company, battery or regimental band. Whenever any such company, 
battery or regimental band shall own any site with armory buildings thereon 
of the value of ten thousand dollars, exclusive of the value of the land, and 
such buildings and site have been approved by the board of armory super- 
visors as sufficient and desirable for armory purposes, then, such company, 
battery or regimental band may, with the approval of the board of armory 
supervisors, obtain the benefits of the appropriation hereinbefore provided 
by executing to the state of North Dakota a mortgage on such property for 
the sum of five thousand dollars, payable on demand, and during the life 
of said mortgage said building and site shall be under the control and super- 
vision of such company, battery or regimental band. [1909, ch. 165, § 70; 


1907, ch. 174, § 5.] 
See note to section 2412. 


§ 2417. Pay and allowances. Duty pay. Each officer and enlisted man 
ordered for duty by the governor, or under his authority, by the command- 
ing officer of the national guard, shall receive the duty pay herein specified 
for every day actually on duty, except when so ordered for inspection, muster 
or small arms practice, or parade or review or field service not extending 
beyond one day: A musician or private, seventy-five cents; a corporal, ninety 
cents; an assistant hospital steward, color bearer or sergeant, one dollar; a 
first sergeant, guidon sergeant, veterinary sergeant, drum major, band master, 
hospital steward, ordnance sergeant, commissary sergeant, quartermaster 
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sergeant, sergeant major, signal sergeant or a signal sergeant of a battalion 
of light artillery, one dollar and twenty cents; a first class sergeant of a 
signal company, one dollar and twenty-five cents; a sergeant of a signal 
company, one dollar and twenty-five cents; a corporal of a signal company, 
ninety cents; a first class private of a signal company, seventy-five cents; 
a noncommissioned officer performing the duties of a grade higher than his 
own shall receive the pay of such higher grade; a private acting as a non- 
commissioned officer shall receive the pay of the grade in which he is acting; 
a lieutenant, one dollar and seventy-five cents; a captain or company com- 
mander, two dollars; a major and a lieutenant colonel, two dollars and 
twenty-five cents; a colonel or commanding officer of a regiment or of a 
battalion not part of a regiment, three dollars; a brigadier-general, four 
dollars; staff officers, of the [officers] of the line of equal grade; chap- 
lains, the pay of captains. When on duty assembled therefor in case of 
riot, tumult, breach of peace, insurrection, invasion, war, whenever called 
in aid of the civil authorities or when engaged in actual field or camp service 
for instruction as contemplated in section fourteen of the act of congress 
approved January twenty-first, 1903, commissioned officers shall be entitled 
to and shall receive at least the same pay as commissioned officers of the 
army of the United States of equal grade. Each officer and enlisted man, 
mounted and equipped, shall be paid a reasonable compensation per day for 
each horse actually used by him. [1909, ch. 165, § 72; R. C. 1905, § 1774; 


1891, ch. 86, § 56; R. C. 1899, § 1412.] 
aoe to meaning of “ staff officer.” State ex rel. Poole v. Peake, 18 N. D. 101, 120 N. 
W. 47. 
Terms “actual service” and “active service’? mean service in time of war or public 
danger. State ex rel. Poole v. Peake, 22 N. D. 457, 40 L.R.A.(NS.) 354, 185 N. W. 197. 


§ 2418. Pay when aiding the civil authority. All officers and enlisted men, 
while on duty or assembled therefor, pursuant to the orders of the governor 
of the state, sheriff of a county, or mayor of a city, or any other civil officer 
authorized by law to make such a demand on the military forces of the state 
in case of riot, tumult, breach of the peace, resistance to process or whenever 
called upon in aid of civil authorities, shall receive the pay set forth in section 
seventy-two of this chapter [section 2417]; and such compensation and the 
necessary expenses incurred in quartering, caring for, warning for duty, and 
transporting and subsisting troops, as well as expenses incurred for pay, 
care and subsistence of officers and enlisted men temporarily disabled in the 
line of duty, while on such duty, as set forth in section eighty-three of this 
chapter [section 2428] shall bé paid by the county where such service is 
rendered. The county treasurer of such county shall, upon presentation to 
him of vouchers and pay rolls for such expenses and compensation, certified 
by the officers commanding such forces, and approved by the commanding 
officer of the brigade, forthwith execute, in behalf of and in the name of such 
county, a certificate or certificates of indebtedness for the money required 
to pay such vouchers and pay rolls; such certificates shall bear interest at 
the rate of not to exceed six per cent per annum and shall be made payable 
on the first day of February following the expiration of two months from 
their issue, and the amount thereof shall be raised in the next tax budget of 
said county succeeding their issue, and applied to the payment of such cer- 
tificates. Said county treasurer shall sell such certificates at public or private 
sale, and apply the proceeds thereof to the payment of such expenses and 
compensation. Any county treasurer or public officer who shall neglect or 
refuse to perform any of the duties required by this section shall be per- 
sonally charged with the cost and all necessary disbursements of any action 
or proceeding brought to compel such performance, together with a reasonable 
additional allowance to the plaintiff or relator in such action or proceeding, 
to be fixed by the court. [1909, ch. 165, § 73; B. C. 1905, § 1777; 1891, ch. 86, 
§ 59; R. C. 1899, § 1415.] 
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§ 2419. Pay of officers serving on boards, commissions and courts. All 
officers detailed to serve on any board or commission ordered by the governor, 
or under his authority by the commanding officer of the national guard, or 
on any court of inquiry, or delinquency court, ordered by proper authority 
in pursuance of any provision of this chapter, shall be paid a sum equal to 
one day’s duty pay for each day actually employed in such board or court, 
or engaged in the business thereof, or in traveling to and from the same. The 
sum shall in no case exceed ten days’ pay and actual traveling expenses and 
subsistence, unless, upon application of the judge advocate of a court-martial 
or the presiding officer of a delinquency court, or the presiding officer of the 
board, the officer appointing the court or board has authorized such court or 
board to sit for a longer period, or in case of such delinquency court, the gov- 
erner or the officer ordering such court has authorized such court to sit for 
a longer period than ten days. An officer detailed to serve on a delinquency 
court for the trial of enlisted men shall be paid for each day actually employed 
therein, engaged in the business thereof, or in traveling to and from the same 
and traveling expenses and subsistence when such court shall be held at a 
place other than the city or town of his residence. An officer whom a war- 
rant for the collection of fines, dues or penalties under the sentence of a 
military court is delivered shall be paid, by retaining to his own use twenty- 
five per cent of the fines, dues or penalties collected by him. Said percentage 
shall be taxed by the officer issuing the warrant and indorsed thereon and 
added to the amount collected by him. Said percentage shall be taxed by the 
officer issuing the warrant and indorsed thereon and added to the amount col- 
lectible to satisfy the sentence of the court. In addition to this percentage a 
marshal of a military court shall be paid two dollars for each day actually em- 
ployed in the execution of the duties required of him, and mileage or actual 
necessary traveling expenses while engaged in executing any process or man-— 
date of a military court. Mileage shall be computed at the rate of ten cents for 
each mile necessarily traveled going and returning to serve any process or man- 
date of a military court, the distance to be computed from the place where it is 
served to the place where it is returnable. [1909, ch. 165, § 74; R. C. 1905, 
§ 1776; 1891, ch. 86, § 58; R. C. 1899, § 1414.] 

§ 2420. Payment of expenses of delinquency courts for enlisted men. The 
compensation and necessary expenses of the officer holding a delinquency 
court for enlisted men, and of the clerk and marshal thereof, and the actual 
expenses of the court for the time engaged in the trial of enlisted delinquents, 
and the necessary business connected therewith, shall be paid by the organi- 
zations of which the delinquents are members, and to whose military funds 
fines collected from such delinquents are paid, from the military fund of such 
organization, in the same manner as other accounts are paid from such fund. 
[1909, ch. 165, § 75.] 

§ 2421. Pay of officers and enlisted men assigned to special duty. Any com- 
missioned officer assigned to special duty by the governor or under his au- 


‘thority shall be paid duty pay for the time actually employed, and his neces- 


sary traveling expenses and subsistence, when such payment is authorized 
by the governor. Judge advocates shall be paid for services in bringing any 
suits provided for in this chapter, and for services in actions or proceedings 
by habeas corpus, certiorari or otherwise, such compensation as shall be ap- 
proved by the governor. All staff officers shall be paid duty pay for special 
service ordered by competent authority with the approval of the governor. 
Enlisted men, on duty under the orders of the governor, but not at the time 
serving with troops, shall receive duty pay, their actual traveling expenses 
and subsistence. [1909, ch. 165, § 76.] 

§ 2422. Allowances for officers. Commissioned officers shall receive annu- 
ally the sum of twenty dollars, mounted officers the sum of twenty-five dollars 
to assist in uniforming and equipping themselves, but not until they have 


592 


The Military Code. POLITICAL CODE. §§ 2422-2426 


performed eighty per centum of all ordered duty, and been in active service 
as such a calendar year of twelve months, beginning with the first day of 
January. [1909, ch. 165, § 77.] 

§ 2423. Pensions. Every member of the militia who shall be wounded or 
disabled while in the service of the state in case of riot, tumult, breach of 
the peace, resistance to process, invasion, insurrection or imminent danger 
thereof, or whenever called upon in aid of the civil authorities, shall be taken 
eare of and provided for at the expense of the state, and every such member 
who shall be wounded or disabled or has been so disabled in the performance 
of any actual service of this state within ten years preceding the application 
for a pension under this act [chapter] in cases of riots, tumults, breach of the 
peace, resistance to process, invasion, insurrection or imminent danger thereof, 
or whenever called upon in aid of the civil authorities, or while engaged in 
any lawfully ordered parade, drill, encampment or inspection, shall upon 
proof of the fact, as hereinafter provided, be placed on the roll of invalid 
pensioners of the state, and shall receive out of any moneys in the treasury 
of the state not otherwise appropriated, upon the audit of the adjutant- 
general and approval of the governor, the like pension or reward that persons 
under similar circumstances receive from the United States; and in case of 
any wound, injury or disease causing death, then the widow or minor children 
of such member of the militia shall receive such pension and reward from the 
time of receiving the injuries on account of which such pension or reward 
is allowed. [1909, ch. 165, § 78.] 

§ 2424. Proof required. Striking from roll. Before the name of any person 
is placed upon the roll under this article [chapter] proof shall be made, under 
such regulations as the adjutant-general may from time to time prescribe, 
that the applicant is entitled to such pension. The adjutant-general, with 
the approval of the governor, shall cause to be stricken from the pension roll 
the name of any person whenever it appears by satisfactory proof that such 
name was put upon such roll through false or fraudulent representations. 
The adjutant-general, with the approval of the governor, may increase or 
reduce or withdraw any pension, according to right and justice and the 
practice in the United States pension office. [1909, ch. 165, § 79.] 

§ 2425. Pension examiners and examining boards. The adjutant-general 
is authorized to appoint pension examiners, whose duty it shall be to inquire 
into the merits of any claim for pay and care and pension, whether pending 
or adjudicated, and any person so appointed shall have power to administer 
oaths, to orally examine witnesses, to issue subpoenas and to take affidavits and 
depositions in the course of such examinations. The adjutant-general shall 
further appoint examining boards, consisting of not more than three medical 
officers of the national guard, who shall under his direction make such ex- 
amination of claimant as he shall require, and certify the result in such form 
as he shall prescribe, and any person adversely affected by the report of one 
medical officer shall be entitled to an examination upon his request before a 
board consisting of three medical officers. [1909, ch. 165, § 80.) 

§ 2426. Pay and care when injured or disabled in service. A member of 
the national guard who shall, when on duty or assembled therefor, in case 
of riot, tumult, breach of the peace, insurrection or invasion, or whenever 
ordered by the governor, commanding officer of the national guard, or called 
in aid of the civil authorities, receive an injury or incur or contract any 
disability or disease by reason of such duty or assembly therefor, or who shall 
without fault or neglect on his part be wounded or disabled while performing 
any lawfully ordered duty which shall temporarily incapacitate him from 
pursuing his usual business or occupation shall, during the period of such 
incapacity, receive the pay provided by this chapter and actual necessary ex- 
penses for care and medical attendance. All claims arising under this section 
shall be inquired into by a hoard of three officers, at least one being a medical 

38 593 


§§ 2426-2430 POLITICAL CODE. The Military Code. 


officer, to be appointed upon the application of the member claiming to be so 
incapacitated by the commanding officer of the brigade to which sach member 
is attached. Such board shall have the same power to take evidence, adminis- 
ter oaths, issue subpoenas and compel witnesses to attend and testify and 
produce books and papers and punish their failure to do so, as is possessed by 
a general court-martial. The findings of the board shall be subject to the 
approval of the officer convening it when the claim is payable by a county, 
and in all other cases to the approval of the commanding officer of the national 
guard. The reviewing officer may return the proceeding of the board for 
revision and for taking further testimony. The amount found due such 
member by said board to the extent that its findings are approved by the re- 
viewing officer thereof, shall be a charge against and be paid in the manner 
provided in this chapter, by the county in which such duty was rendered. in 
every case where a county is by this chapter made liable to pay for the per- 
formance of military duty. In all other cases such sums shall be paid by this 
state, in like manner as other military accounts are paid. [1909, ch. 165, § 81.] 

§ 2426a. Medals for service. Appropriation. The commander in chief of 
the national guard of the state of North Dakota may issue an order providing 
suitable mark of distinction for all officers and enlisted men who have served 
in the national guard for an aggregate period of ten, fifteen and twenty 
years, respectively, and for a like service hereafter. There is hereby ap- 
propriated out of the funds in the state treasury, not otherwise appropriated, 
the sum of one hundred dollars for the purpose of carrying out the provisions 
of this section, the same to be paid out on the order of the commander in chief, 
ite shall file vouchers with the state auditor. [R. C. 1905, § 1799; 1905, 
ch. 36. 

this was R. C. 1905, § 1799, which was not expressly repealed by the Military Code of 

1909. See note immediately preceding section 2347. 

§ 2427. Exemption from civil process. No person belonging to the active 
militia of the state shall be arrested on any civil process while going to, re- 
maining at, or returning from any place at which he may be required to at- 
tend for military duty. [1909, ch. 165, § 82; R. C. 1905, § 1783; 1891, ch. 86, 
§ 65; R. C. 1899, § 1421.] : 

§ 2428. Right of way. Freedom from interference. Commanding officers 
of any portion of the active militia parading or performing any military duty 
in any street or highway may require any or all persons in such street or 
highway to yield the right of way to such militia; provided, the carriage of 
the United States mail, the legitimate functions of the police and the prog- 
ress and operations of the hospital ambulance and fire departments and 
apparatus of the insurance patrol shall not be interfered with thereby. All 
others who shall hinder, delay or obstruct any portion of the active militia 
wherever parading or performing any military duty, or who shall attempt 
so to do, shall be guilty of a misdemeanor. [1909, ch. 165, § 83.] 

2429. Free passage through toll gates, etc. Any person belonging to the 
military forces of the state, going to or returning from any parade, encamp- 
ment, drill or meeting which he may be required by law to attend shall together 
with his conveyance and military property of the state in his charge be allowed 
to pass free through all toll gates and over all toll bridges and ferries, if he is 
in uniform or presents an order for duty or certificate of membership in 
the active militia. [1909, ch. 165, § 84.] 

§ 2430. Exemption from jury duty. Every member of the active militia 
shall be exempt from all jury duty, provided, he shall furnish the certificate 
of his immediate commanding officer that he has performed the duties re- 
quired of him for the year immediately preceding a summons to act as a 
juryman, and every such member who shall have received a full and honorable 
discharge shall be exempt forever after from all jury duty. [1909, ch. 165, 
§ 85; R. C. 1905, § 1782; 1891, ch. 86, § 64; R. C. 1899, § 1420.] 
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2431. Unlawful conversion of military property. Unlawful wearing of 

orms and devices indicating rank. Any person who shall secrete, sell, 
dispose of, offer for sale, purchase, retain after demand made by a commis- 
sioned officer of the national guard, or in any manner pawn or pledge any 
arms, uniforms, equipments or other military property issued under the pro- 
visions of this chapter, and any person who shall wear any uniform or any 
device, strap, knot or insignia of any design or character used as a designa- 
tion of grade, rank of office, such as are by law or by general regulation duly 
promulgated, prescribed for the use of the active militia or similar thereto, 
except members of the army and navy of the United States and the national 
guard of this or any other state, officers of the independent military organi- 
zations so designated in section eighty-two of this chapter [section 2427] ; 
members of associations wholly composed of soldiers honorably discharged 
from the service of the United States and members of the order of Sons of 
Veterans, shall be guilty of a misdemeanor and in addition thereto shall forfeit 
to the people of this state one hundred dollars for each offense, to be sued 
for in the name of the people by a judge-advocate. All moneys recovered 
by an action or proceeding under this section shall be paid to the adjutant- 
general, who shall apply the same to the use of the active militia. [1909, ch. 
165, § 86; R. C. 1905, § 1785; 1891, ch. 86, § 67; R. C. 1899, § 1423.] 

§ 2432. Trespassers and disturbers to be placed in arrest. Liquors and 
huckster sales prohibited. The commanding officer upon any occasion of duty 
may place in arrest during continuance thereof any person who shall trespass 
upon the camp ground, parade ground, armory or other place devoted to such 
duty, or shall in any way or manner interrupt or molest the orderly discharge 
of duty by those under arms, or shall disturb or prevent the passage of troops 
going to or returning from any duty. [1909, ch. 165, § 87; R. C. 1905, § 1757; 
1891, ch. 86, § 39; R. C. 1899, § 1895.] 

§ 24328. The governor controls encampment ground and appoints military 
board. The governor as commander in chief shall have full control of the 
state encampment grounds on Rock Island, Ramsey county, North Dakota, 
and may from time to time appoint an advisory board of three officers to 
manage the same under such rules and regulations as he may prescribe; 
provided, that all moneys received from the sale of timber, stone or other 
material taken from the grounds shall be paid into the state treasury and be 
kept as a separate fund for the improvement of the property for military 
uses, and shall be paid out upon proper vouchers approved by the governor. 


[R. C. 1905, § 1754; 1895, ch. 80, § 4; R. C. 1899, § 1392; 1901, ch. 32.] 
‘This was R. C. 1905, $ 1754, which was not expressly repealed by the Military Code of 
1909. See note immediately preceding section 2347. 


§ 2432b. Compensation of members of the board. The compensation of the 
members of such military board when in actual attendance at meetings of 
the board, shall be such as prescribed by law for field duty and their actual 
traveling expenses in going to and returning from the place of meeting. [R. C. 


1905, § 1755; 1895, ch. 80, § 5; R. C. 1899, § 1893; 1901, ch. 32.] 
Thia was R. C. 1905, § 1755, which was not ‘expressly ‘repealed by the Military Code of 
1909. See note immediately preceding section 2347. 


§ 2433. Military parades by unauthorized bodies prohibited. No body of 
men, other than the regularly organized corps of the national guard and militia 
and the troops of the United States, shall associate themselves together as a 
military company or organization, or parade in public with firearms in any 
city or town of this state. No city or town shall raise or appropriate any 

money toward arming or equipping, uniforming or in any other way sup- 
porting, sustaining or providing drill rooms or armories for any such body 
of men; but associations wholly composed of soldiers honorably discharged 
from the service of the United States or members of the order of Sons of 
Veterans may parade in public with firearms on Decoration Day or upon the 
reception of any regiments or companies of soldiers returning from such 
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service, and for the purpose of escort duty at the burial of deceased soldiers ; 
and students in educational institutions where military science is a prescribed 
part of the course of instruction may, with the consent of the governor, drill 
and parade with firearms in public under the superintendence of their teachers. 
This section shall not be construed to prevent any organization authorized to 
do so by law from parading with firearms, nor to prevent parades by the 
national guard of other states. Any person violating any provision of this 
section shall be deemed guilty of a misdemeanor. ([1909, ch. 165, § 88.] 

§ 2434. Separate companies. The words ‘‘ separate company,’’ wherever 
used in this act [chapter] shall be construed to apply to and mean separate 
companies existing, organized and reorganized by the governor as such, ir- 
respective of their being now or hereafter part of a regiment or battalion and 
to such similar organizations as may have been since or may be hereafter 
created, and as may be certified by the adjutant-general to be separate com- 
panies within the meaning of this section, irrespective of their being or be- 
coming parts of a regiment or battalion. [1909, ch. 165, § 89.] 

§ 2435. Provision as amendatory and repealing statutes. No section or pro- 
vision of this chapter or any part thereof shall be deemed to be repealed, 
altered or amended by any statute passed by the legislature unless such statute 
explicitly refers to this chapter as the military code, or by its other titles as 
part of the general laws or annual legislation and explicitly repeals, alters 
or amends the same or some part thereof. [1909, ch. 165, § 90.] 

See note to section 653c. 

§ 2436. Duties by title of office. The duties assigned to an officer by title 
in this chapter shall devolve, in case of absence or disability to command of 
the officer named, upon the line officer next in rank, except as otherwise pro- 
vided in this chapter. [1909, ch. 165, § 91.] 

§ 2437. Formation of association. By-laws. The officers of any regiment or 
battalion not part of a regiment, and members of any regiment, company, 
signal corps, hospital corps or field music may organize themselves into an 
association, of which the commanding officer shall be president, and by a 
vote of two-thirds of all their members, form by-laws, rules and regulations 
not inconsistent with this chapter, and which shall conform to the system 
prescribed in general regulation and be submitted to the commanding officer 
of the national guard for his approval, and when approved by him, such by- 
laws, rules and regulations shall be binding upon all commissioned officers 
and enlisted men therein, but they may be altered in the manner provided 
for their adoption, from time to time, as may be found necessary. [1909, 
ch. 165, § 92.] 

§ 2438. Violation of by-laws. Expulsion. For violation of by-laws, rules 
and regulations of associations organized pursuant to this chapter, enlisted 
men, in addition to trials by a military court, may also be expelled from the 
organizations to which they belong by a vote of the majority of all its members 
and upon such action being conttrmed in orders by the commanding officer 
of the regiment, or battalion not part of a regiment, and in case of an organiza- 
tion not part of a regiment or battalion by the officer to whose command it is 
attached, the name of such person shall be stricken from the roll of the or- 
ganization not part of a regiment or battalion by the officer in whose command 
it is attached, the same of such person shall be stricken from the roll of the 
organization of which he is a member, his certificate of.membership shall be 
surrendered and canceled, and he shall cease to be a member thereof, and his 
time of service in the same shall not be allowed. [1909, ch. 165, § 93.] 

§ 2439. Rules and regulations. The governor is hereby authorized to make 
such rules and regulations as he may deem expedient, but such rules and 
regulations shall conform to this act [chapter], and, as nearly as practicable, 
to those governing the United States army, and when promulgated shall have 
the same force and effect as the provisions of this chapter. Such rules and 
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regulations shall not be repealed, altered, amended or added to, except by the 
commanding officer of the national guard with the approval of the governor. 
The rules and regulations in force at the time of the passage of this chapter 
shall remain in force until new rules and regulations are approved and pro- 
mulgated. [1909, ch. 165, § 94.] 

2440. Custom and usage of the United States army. All matters relating 
to the organization, discipline and government of the national guard, not 
otherwise provided for in this act [chapter] or in the general regulations, 
shall be decided by the custom and usage of the United States army or navy, 
respectively. [1909, ch. 165, § 95.] 

§ 2441. Organization not attached to a brigade. Organizations not part of 
or attached to any brigade shall be under the commanding officer of the 
national guard for all purposes. [1909, ch. 165, § 96.] 

§ 2442. Appropriations. For the purpose of paying the expenses of the 
maintenance of the national guard, there is hereby appropriated annually the 
sum of thirty thousand dollars ($30,000) out of any moneys in the state 
treasury not otherwise appropriated, and all warrants against such appro- 
priation shall be drawn by the state auditor upon the state treasurer, upon 
the voucher of the chief of supply or the paymaster-general, certified to by 
the adjutant-general and approved by the governor, said sum of thirty thou- 
sand dollars ($30,000) per annum to remain subject to warrants drawn as 
herein provided, until expended. [1913, ch. 33; 1909, ch. 166; R. C. 1905, 
§ 1787; 1891, ch. 87, § 1; R. C. 1899, § 1425; 19038, ch. 32.] 


This section was an amendment of R. C. 1905, § 1787, which latter was not expressly re- 
pealed in the Military Code of 1909. See note immediately preceding section 2347. 


CHAPTER 36. 
MINES AND MINING. 


ARTICLE 1. LocaTION AND SIZE oF CLarms, §§ 2443-2458, 
2. DisPpuUTED MINING PROPERTY, §§ 2459, 2460. 


ARTICLE 1.— LOCATION AND SIZE OF CLAIMS. 


§ 2443. Length of lode claim fifteen hundred feet. The length of any lode 
claim hereafter located within this state may equal but shall not exceed 
rere hundred feet along the vein or lode. [R. C. 1905, § 1800; R. C. 189y, 

1426. ] | 


Statutory authority for locating mining claim. 7 L.R.A.(NS.) 775. 
Mining claim and location defined. 7 L.R.A.('N.S.) 765. 
Right to locate lode claim before application for placer patent. 50 L.R.A. 295. 


§ 2444. Width of lode one hundred and fifty feet. The width of lode 
claims shall be one hundred and fifty feet on each side of the center of the 
vein or crevice; provided, that any county may at any general election deter- 
mine upon a greater width not exceeding three hundred feet on each side of 
the center of the vein or lode, by a majority of the legal votes cast at such 
election, and any county by such vote at such election may determine upon a 
less width than specified; provided, that less than twenty-five feet on each 
reve ay vein or lode shall be prohibited. [R. C. 1905, § 1801; R. C. 1899, 

1427. 

§ 2445. Discoverer must record his claim. The discoverer of a lode shall 
within sixty days from the date of discovery record his claim in the office 
of the register of deeds of the county in which such lode is situated by a 
location certificate, which shall contain: 

1. The name of the lode. 

2. The name of the locator. 

3. The date of location. 

4. The number of feet in length claimed on each side of the discovery 
shaft. 
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d. The number of feet in width claimed on each side of the vein or lode. 

6. The general course of the lode as near as may be. [R. C. 1905, § 1802; 
1881, ch. 96, §§ 1, 2; B. C. 1899, § 1428.] 

Property right that can be transferred or inherited may be acquired prior to issuance 
of patent. Suessenbach v. Bank, 5 D. 477, 41 N. W. 663. 

esentials of title to claim are: Discovery, notice, location, marking boundaries, 
record. Marshall v. Harney Peak Co., 1 S..D. 350, 47 N. W. 290. 
Prag fade of mineral in mining claims and rights of locators prior thereto. 139 Am. 

ABacdounient and forfeiture of mining claims. 87 Am. St. Rep. 403. 

§ 2446. Certificate void, when. Any location certificate of a lode claim 
which shall not contain the name of the lode, the name of the locator, the date 
of location, the number of lineal feet claimed on each side of the discovery 
shaft, the number of feet in width claimed, the general course of the lode 
and such descriptions as shall identify the claim with reasonable certainty 
shall be void. [R. C. 1905, § 1803; RB. C. 1899, § 1429.] 

Certificate of location void when boundaries not marked as prescribed, and no minerals 
e Peauited classes are within the boundaries. Regan v. Whi er, 14S. D. 373, 85 N. 

§ 2447. Manner of locating claim. Before filing such location certificate 
the discoverer shall: 

1. Locate his claim by first sinking a discovery shaft thereon sufficient to 
show a well-defined mineral vein or lode. 

2. By posting at the point of discovery on the surface, a plain sign or 
notice containing the name of the lode, the name of the locator and the date 
of discovery, the number of feet claimed in length on either side of the dis- 
covery and the number of feet in width claimed on each side of the lode. 

3. By marking the surface boundaries of the same. [R. C. 1905, § 1804; 
1881, ch. 96, § 3; BR. C. 1899, § 1430.] 

In suit to determine adverse claims, where defendant’s location resta on alleged lode 
location prior to plaintiff’s burden is on defendant to establish actual discovery prior to 
initiation of plaintiff's location. Sands v. Cruikshank, 15 S. D. 142, 87 N. W. 589. 

In absence of fraud, decision of United States Land Department as to boundaries is 
conclusive. Golden Reward Min. Co. v. Buxton Min. Co., 79 Fed. 868. 

Notice of location of mining claim. 7 L.R.A.(N.S.) 832. 

§ 2448. Marking surface boundaries. Such surface boundaries shall be 
marked by eight substantial posts hewed or blazed on the side facing the 
claim and plainly marked with the name of the lode and the corner, end or 
side of the claim that they respectively represent and sunk in the ground 
as follows: One at the corner and one at the center of each side line and 
one at each end of the lode. When it is impracticable on account of rock or 
precipitous ground to sink such posts, they may be placed in a monument of 


stone. [R. C. 1905, § 1805; 1881, ch. 96, § 4; R. C. 1899, § 1431.] 
Marking location of mining claim upon the ground. 7 L.R.A.(NS.) 856. 


§ 2449. Requisites of location. Any open cut, cross-cut or tunnel at a 
depth sufficient to disclose the mineral vein or lode, or an adit of at least ten 
feet in along the lode, from the point where the lode may be in any manner 
discovered, shall be equivalent to a discovery shaft. [R. C. 1905, § 1806; 
R. C. 1899, § 1432.] 

2450. Time within which labor must be performed. The discoverer 
shall have sixty days from the time of uncovering or disclosing a lode in 
which to sink a discovery shaft thereon. [R. C. 1905, § 1807; 1881, ch. 96, 
§ 5; R. C. 1899, § 1433.] 

§ 2451. Certificate construed to contain what. The location or location 
certificate of any lode claim shall be so construed as to include all surface 
ground within the surface lines thereof, and all lodes and ledges throughout 
their entire depth, the top or apex of which lies inside of such lines extended 
vertically, with such parts of all lodes or ledges as continue by dip beyond 
the side lines of the claim, but shall not include any portion of such lodes or 
ledges beyond the end lines of the claim or the end lines continued, whether 
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by dip or otherwise, or beyond the side lines in any other manner than by the 
dip of the lode. [R. C. 1905, § 1808; R. C. 1899, § 1434.] | 
2452. Claim not extended beyond the exterior line. If the top or apex 
of the lode in its longitudinal course extends beyond the exterior lines of the 
claim at any point on the surface, or as extended vertically downward, such 
lode may not be followed in its longitudinal course beyond the point where 
it is intersected by the exterior. [R. C. 1905, § 1809; R. C. 1899, § 1435.} 
§ 2453. Owner of land may demand security of miner. When the right 
to mine is in any case separate from the ownership or right of occupancy to 
the surface, the owner or rightful occupant of the surface may demand satis- 
factory security from the miner and if it is refused may enjoin such miner 
from working until such security is given. The injunctional order shall fix 
the amount of bond. [R. C. 1905, § 1810; R. C. 1899, § 1436.] 


Rights of owner of surface as against owner of minerals thereunder. 135 Am. St. Rep. 
131. 


§ 2454. Amended certificate may be filed. If at any time the locator of 
any mining claim heretofore or hereafter located, or his assigns, shall appre- 
hend that his original certificate was defective, erroneous, or that the require- 
ments of the law had not been complied with before filing, or shall be desirous 
of changing his surface boundaries, or of taking in any part of an overlapping 
claim which has been abandoned, or in case the original certificate was made 
prior to the passage of this law, and he shall be desirous of securing the 
benefit of this chapter, such locator or his assigns may file an additional 
certificate subject to the provisions of this chapter; provided, that such relo- 
cation does not interfere with the existing rights of others at the time of such 
relocation; and no such relocation nor the record thereof shall preclude 
the claimant from proving any such title as he may have held under previous 
locations. [R. C. 1905, § 1811; R. C. 1899, § 1437.] 

§ 2455. Amount of work that must be done annually. The amount of work 
to be done or improvements made during each year to hold possession of 
& mining claim shall be that prescribed by the laws of the United States; 
provided, that the period within which the work required to be done annually 
on all unpatented claims so located shall commence on the first day of January 
succeeding the date of the location of such claim. [R. C. 1905, § 1812; 1881, 
ch. 96, § 6; R. C. 1899, § 1438.] 


Burden of proving forfeiture or intention to abandon is on adverse claimant. Axiom 
Min. Co. v. ite, 10 8. D. 198, 72 N. W. 462. 

§ 2456. Relocating abandoned claims. The relocation of abandoned lode 
claims shall be made by sinking a new discovery shaft and fixing new bound- 
aries in the same manner as if it were the location of a new claim, or the 
relocator may sink the original shaft, cut or adit to a sufficient depth to comply 
with sections 2447 and 2451, and erect new or adopt the old boundaries, 
renewing the posts if removed or destroyed. In either case a new location 
stake shall be erected. In any case, whether the whole or part of an aban- 
doned claim is taken, the location certificate must state that the whole or 
any part of the new location is located as abandoned property. [R. C. 1905, 
§ 1813; R. C. 1899, § 1439.] 

Co-owner by attempting to exclude another by a relocation does not abandon land. 
Hulst v. Doerstler, 11 S. D. 14, 75 N. W. 270. 

Cotenant relocating claim holds as trustee for all cotenants. McCarthy v. Speed, 11 S. 
D. 362, 77 N. W. 590, 50 L-R.A. 184. 

Right of cotenant, agent, or person standing in other fiduciary relation, to relocate a 
mining claim for his own benefit to the exclusion of other party. 50 L.R.A. 184. 

Respective rights of one who relocates mining ground before, and one who relocates it 
after, the abandonment or forfeiture of a senior location. 16 L.R.A.(NS.) 163. 

When mining claim becomes segregated from dar domain so as to be no longer sub- 
ject to requiremente for assessment work or liable to relocation. 38 L.R.A.(NS.) 1121. 

Relocation of mining claim as abandoned or forfeited. 68 L.R.A. 833. 

§ 2457. Certificate can contain but one location. No location certificate 
shall claim more than one location, whether the location is made by one or 
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several locators; and if it purports to claim more than one location it shall be 
absolutely void, except as to the first location therein described; and if they 
are described together, or so that it cannot be told which location is first 
described, the certificate shall be void as to all. [R. C. 1905, § 1814; R. C. 
1899, § 1440.] 

§ 2458. Fee for recording. The register of deeds shall be entitled to re- 
ceive the sum of one dollar for each location certificate recorded and certified 
by him and shall furnish the locator with a certified copy of such certificate 
when demanded, for which he shall be entitled to receive fifty cents. [R. C. 
1905, § 1815; R. C. 1899, § 1441.] 


ARTICLE 2.— DispuTEeD MINING PROPERTY. 


§ 2459. Judge may order survey of mines in cases of disputed property. 
In all actions in any district court of this state wherein the title or right of 
possession to any mining claim shall be in dispute, the court or judge thereof 
may, upon application of any of the parties to such suit, enter an order for 
the underground as well as surface survey of such part of the property in 
dispute as may be necessary to a just determination of the question involved. 
Such order shall designate some competent surveyor not related to any of 
the parties to such suit or in anywise interested in the result of the same and 
upon the application of the party adverse to such application, the court may 
also appoint some competent surveyor, to be selected by such adverse appli- 
cant, whose duty it shall be to attend upon such survey and observe the 
method of making the same; such second survey shall be at the cost of the 
party asking the same. It shall also be lawful in such order to specify the 
names of witnesses named by either party not exceeding three on each side, 
to examine such property, who shall be allowed to enter into such property 
and examine the same; such court or the judge thereof may also cause the 
removal of any rock, debris or other obstacle in any of the drifts or shafts 
of such property, when such removal is shown to be necessary to a just deter- 
mination of the question involved; provided, however, that no such order 
shall be made for survey and inspection except upon notice of the application 
for such order of at least six days, and not then except by agreement of 
parties or upon the affidavit of two or more persons that such survey and in- 
spection is necessary to the just determination of the suit, which affidavit 
shall state the facts in such case and wherein the necessity for survey exists; 
nor shall such order be made unless it appears that the party asking therefor 
had been refused the privilege of survey and inspection by the adverse party. 
[R. C. 1905, § 1816; R. C. 1899, § 1442.] 

Power of court of equity to order survey not abridged. Duggan v. Davey, 4 Dak. 110, 
26 N. W. 887. 

§ 2460. Writs of injunction may be issued for affirmative relief. The dix- 
trict court or the judge thereof in vacation shall have, in addition to the 
powers already possessed, power to issue writs of injunction for affirmative 
relief, having the force and effect of a writ of restitution, restoring any 
person to the possession of any mining property from which he may have 
been ousted by force and violence or by fraud or from which he is kept out of 
possession by threats or whenever such possession was taken from him by 
entry of the adverse party on a Sunday or legal holiday or while the party 
im possession was temporarily absent therefrom. The granting of such writ 
shall extend only to the right of possession under the facts of the case in 
respect to the manner in which the possession was obtained, leaving the 
parties to their legal rights on all other questions as though no such writ 
had issued. [R. C. 1905, § 1817; R. C. 1899, § 1443.] 
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CHAPTER 37, 
DRAINS. 


§ 2461. When drains may be constructed. Water courses, ditches and 
drains for the drainage of sloughs and other low lands may be established, 
constructed and maintained in the several counties of this state whenever the 
same shall be conducive to the public health, convenience or welfare under 
the provisions of this chapter. The word ‘‘ drain ’’ when used in this chapter 
shall be deemed to include any natural water course opened, or proposed to 
be opened, and improved for the purpose of drainage and any artificial drains 
constructed for such purpose. [R. C. 1905, § 1818; 1895, ch. 51, § 1; R. C. 
1899, 5 i441 

ainage warrants no county liability created thereby. Constitutionality of the law. 
ne v. Chacy, 7 N. D. 231, 73 N. W. 1081; Erickson v. Cass County, 11 N. D. 494, 
. W. 841. 

Not unconstitutional as depriving property owners of property without due process of 
law. Erickson v. Cass County, 11 N. D. 494, 92 N. W. 841. 

Not unconstitutional as delegating legislative powers to board of drain commissioners. 
Soliah v. Cormack, 17 N. D. 393, 117 N. W. 125; affirmed 222 U. S. 528, 56 L.ed. 294, 32 
Sup. Ct. Rep. 103. 

Courts will not determine constitutionality of statutory provisions at instance of per- 
sons not beneficially interested or damaged. Turnquist v. Drain Com’rs, 11 N. D. 514, 92 
N. W. 852; Ely v. Rosholt, 11 N. D. 559, 93 N. W. 864; State v. McNulty, 7 N. D. 169, 
73 N. W. 87; State ex rel. McClory v. Donovan, 10 N. D. 203, 86 N. W. 709; State v. 
Becker, 3 §. D. 29, 51 N. W. 1018. 

Improving water course after it passes beyond drainage district, into foreign territory, 
for purpose of making improvement of water course in this state efficacious, is not un- 
reasonable exercise of power of securing outlet for dain purposes. Freeman v. Trimble, 
21 N. D. 4, 129 N. W. 83. 

Findings of drainage commissioners of essential facts cures defects in their omission 
from petition. at v. Elliott, 23 N. D. 373, 137 N. W. 433. 

Drainage of private lands as public purpose authorizing exercise of power of eminent 
domain. 49 L.R.A. 781; 1 DsR.A.(N.S.) 208; 22 L.R.A.(N.S.) 163. 


§ 2462. Board of drain commissioners, how appointed. The board of 
county commissioners of any organized county in this state shall have power 
and is authorized at any meeting of the board by a majority vote of all the 
members, upon its own motion or on the petition of any person interested, 
to appoint three freeholders of the county as a board of drain commissioners 
of such county, who shall hold office for two years and until their successors 
are appointed and qualified. The board of county commissioners may remove 
any or all of such drain commissioners, and in case of a vacancy may fill the 
same by appointment. The board of county commissioners shall provide an 
office for said board of drain commissioners at the county seat, suitable for 
its use and the keeping of its records, and shall provide suitable record books 
for its use. [1907, ch. 93; R. C. 1905, § 1819; 1895, ch. 51, § 2; BR. C. 1899, 
il 

§ . Oath. Bond. Organization. Legal advice. Any person appointed 
as a member of the board of drain commissioners shall within ten days after his 
appointment take, subscribe and file in the office of the county auditor an oath 
faithfully to perform the duties of a drain commissioner under the law, and 
within the same time make, execute and file in the auditor’s office a bond to 
the county with sureties to be approved by the auditor in such sum as shall 
be ordered by the board of county commissioners, conditioned for the faith- 
ful discharge of his duties as drain commissioner. The members of the 
drainage board shall organize by electing from their number a chairman and 
a secretary; they shall keep an office at the county seat and shall keep a 
record of its acts and proceedings and a separate record of the proceedings 
relating to each separate drain, all of which shall be open for public inspec- 
tion and such records shall have the same force and effect as other public 
records. Two members of said board shall at all times constitute a quorum 
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for the transaction of business. Said board may, when it is necessary, employ 
a clerk and fix his compensation; it may also employ and call to its assistance 
a competent surveyor. The state’s attorney of each county shall, so far as 
his other duties will permit, act as the legal advisor of the board. The board 
may, however, by and with the consent of the county commissioners, employ 
other counsel to advise and represent it in its proceedings. (1911, ch. 124; 
1907, ch. 93; R. C. 1905, § 1820; 1895, ch. 51, § 3; R. C. 1899, § 1446.] 

§ 2464. How established. A petition for the construction of a drain may 
be made in writing to the board of drain commissioners, which petition shall 
designate the starting point and terminus and general course of the proposed 
drain. If among the leading purposes of the proposed drain are benefits 
to the health, convenience or welfare of the people of any city or other 
municipality, the petition shall be signed by a sufficient number of the citi- 
zens of such municipality or municipalities to satisfy the board of drain 
commissioners that there is a public demand for such drain. If the chief pur- 
pose of such drain is the drainage of agricultural, meadow, grazing or other 
lands, the petition shall be signed by at least six or more freeholders whose 
property shall be affected by the proposed drain. Upon the presentation 
of a petition as hereinbefore provided and filing of the same, the board of 
drain commissioners shall, personally, as soon as practicable, proceed to 
examine the line of the proposed drain, and if in its opinion it is necessary 
for the public good, it shall enter a resolution to that effect, and shall also 
enter a resolution designating a competent surveyor who shall survey the 
line thereof and establish the commencement and terminus and determine 
the route, width, length and depth thereof. 

Provided, that the board of drain commissioners shall require a bond from 
the petitioners in a sum sufficient to pay all expenses of the surveys and of 
the drainage commissioners if it should appear after the surveyor’s report is 
filed, that the proposed drain would cost more than the amount of the benefit 
to be derived therefrom. For the purpose of making examinations or surveys 
the board of drain commissioners, surveyors and their employes may enter 
upon any land traversed by any such proposed drain or upon other lands 
when necessary. Such surveyor shall prepare profiles, plans and specifica- 
tions of the proposed drain, an estimate of the cost thereof and a map or 
plat of the lands to be drained in duplicate, showing the regular subdivisions 
thereof, one copy of which shall be filed in the office of the county auditor 
in the county in which the drain is proposed to be constructed and the other 
with the board of drain commissioners, subject to inspection. In locating 
a drain a board of drain commissioners may, under the advice of the sur- 
veyor, vary from the lines described in the petition as it seems best. When 
the line proposed is along highways already established the drain shall be 
located at a sufficient distance from the center of such highway to permit a 
good road along the central line thereof. When the length of the line 
described in the petition does not give sufficient fall to drain the land sought 
to be drained, the board of drain commissioners may extend the drain below 
the outlet named in the petition far enough to obtain a sufficient fall and 
outlet. Drains shall as far as practicable be located on dividing lines between 
sections or regular subdivisions thereof, but the general utility of the dram 
must not be sacrificed to avoid crossing any tract of land in such direction 
as the board of drain commissioners find advisable. Upon the filing of the 
surveyor’s report the board of drain commissioners shall fix a date and 
public place for hearing objections to the petitions, and such place for hear- 
ing shall be located at some point in the vicinity of the land which will be 
affected by such drain and that will be the most convenient point for the 
majority of the land owners affected by the proposed drain to attend. At 
least ten days’ notice of such hearing shall be given by causing five notices 
to be posted along the line of the proposed drain at such points as will be 
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likely, in the opinion of the board, to secure the greatest publicity, and in 
addition a notice shall be sent by registered mail to the last known address 
of each and every owner of land which may be affected by the proposed 
drain. Notices of this hearing shall contain a copy of the petition and a 
statement of the date of filing of the surveyor’s report and the date when 
the board will act upon the petition, and must be signed by the members 
of the board or a majority thereof. All persons, whose land may be affected 
by any such drain, may appear before the board of drain commissioners and 
fully express their opinion and offer evidence upon the matters pertaining 
thereto. Should two-thirds of the land owners, whose land is subject to 
assessment for the construction of the proposed drain, believe that the benefits 
to be derived are not equal to the expense of the construction, they may 
petition the board of drain commissioners to have further proceedings dis- 
continued, whereupon the said board shall by resolution order further pro- 
ceedings discontinued. [1911, ch. 125, § 1; 1907, ch. 93; R. C. 1905, § 1821; 
1899, ch. 79; R. C. 1899, § 1447; 1903, ch. 80.] 


See also section 2480. 

Petition under drainage act need not contain any more facts than is prescribed by 
express terms of statute. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

indings of drainage commissioners of essential facts, cures defects in their omission 

from petition. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 

Joint board of drain commissioners have power to secure outlet to drains established 
within their district, in foreign territory. Freeman v. Trimble, 21 N. D. 9, 129 N. W. 83. 

Duplicate copy of reports must be filed with drainage board before hearing afforded 
interested parties. Edwards v. Cass County, 23 N. D. 555, 137 N. W. 580. 

Jurisdiction of drain commissioners cannot be divested by withdrawal of names from 
petition. Sim v. Rosholt, 16 N. D. 77, 11 L.R.A.(NS.) 372, 112 N. W. 50. 

General observations as to right to establish drains and sewers. 60 L.RA. 161. 


§ 2465. Showing required to establish drain. If upon the examination 
by the board of drain commissioners before the survey has been made, or if 
upon the hearing upon the petition or upon the trial in the district court it 
shall appear that there was not sufficient cause for making such petition, 
or that the proposed drain would cost more than the amount of benefit to 
be derived therefrom, the board of drain commissioners shall deny the petition, 
and the petitioners shall be jointly and severally liable to such board for 
all costs and expenses incurred in the proceedings, to be recovered by such 
board by action. If it shall appear that there was sufficient cause for the 
making of such petition and that the proposed drain will not cost more than 
the amount of the benefits to be derived therefrom the board of drain commis- 
sioners shall thereupon make an order establishing the drain, accurately 
describing it, and give the same a name by which it shall be recorded and 
indexed. [1907, ch. 93; R. C. 1905, § 1822; 1899, ch. 79; R. C. 1899, § 1448.] 

§ 2466. Right of way. The right of way for the construction of any pro- 
posed drain, if not conveyed to the county by the owner, may be acquired 
in such manner as may now or hereafter be prescribed by law. Such right 
of way, when acquired, shall be the property of the county. [1907, ch. 93; 
R. C. 1905, § 1823; 1895, ch. 51, § 6; R. C. 1899, § 1449.] 


Improvement of water courses for drainage purposes may be made without securing 
right of way through land as for drains. Freeman v. Trimble, 21 N. D. 1, 129 N. W. 83. 


§ 2467. Assessment of damages, how made. Upon the assessment by the 
jury, court or referee, of the amount of damages to which the respective 
owners of the right of way to be used for the construction of any proposed 
drain are entitled, the board of drain commissioners may issue warrants 
in a sum sufficient to pay the damages assessed for right of way, drawn 
upon the proper county treasurer, and payable out of any funds in the hands 
of the treasurer, for the construction of the drain for which such right of way 
is sought to be obtained, and shall negotiate the same at not less than 
the par value thereof, and pay into court for the benefit of the owners of 
the right of way the amount to which each is entitled according to the assess- 
ment of damages, paying the surplus, if any, to the county treasurer, who 
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shall place the same to the credit of the proper drain fund. If warrants 
cannot be negotiated, the board of drain commissioners shall assess the per 
cent of the cost of acquiring the right of way in the manner provided in 
section 2469, making return to the county auditor containing all that is 
required in section 2470, and make, serve and file the list provided for in 
section 2474, and no further proceedings shall be taken until the special tax 
levied to pay for the right of way is collected and paid into court for the 
benefit of the owners of the right of way. ([R. C. 1905, § 1824; 1899, ch. 79; 
R. C. 1899, § 1450.] 

§ 2468. Assessment of benefits subject to review. The assessments of 
benefits provided for in this chapter shall be subject to review, and ten days’ 
notice of the time and place, when and where such assessment will be 
reviewed by the board of drain commissioners, shall be given by publishing 
in some newspaper of general circulation in the county, and printed notices, 
not less than five in all and at least one in each township or municipality 
interested in such drain, shall be posted in such township and municipality 
at such points as may be likely, in the opinion of the board, to secure the 
greatest publicity for each notice. Printed notices shall also be sent by reg- 
istered mail to the last known address of each and every land owner whose 
land shall be affected by construction of the proposed drain. The place 
appointed for such hearing shall be located at some point in the vicinity of 
the land which shall be affected by such drain and that will be the most 
convenient point for the majority of the land owners affected by the pro- 
posed drain to attend. At the time and place appointed such board shall 
proceed to hear all complaints relative to such assessment and correct or con- 
firm the same. Should two-thirds of the land owners, subject to assessment 
for the construction of the proposed ditch, believe that the assessment had 
not been fairly or equitably made, or that the drain is not properly located 
or designed, they may appeal to the state engineer by petition to make a 
review of such benefits and assessments and to examine the location and 
design of the proposed drain. Upon the receipt of such petition the state 
engineer shall proceed to examine the lands assessed and the location and 
design of the proposed drain, and should it appear to him that such assess- 
ments have not been equitably made, he may proceed to correct the same 
and his correction and adjustment of said assessments shall be final. Should 
it appear that, in the judgment of the state engineer, the drain has been 
improperly located or designed, he may order a relocation and design, which 
location and design shall be followed in the construction of the proposed 
drain. For his services in making such review of assessments and examina- 
tion of location and design, the state engineer shall be allowed ten dollars 
per day and actual and necessary expenses during the time he is engaged 
upon this work. All moneys received by the state engineer for this work 
shall be paid into the state treasurer and credited to the general fund. [1911, 
ch. 125, § 2; R. C. 1905, § 1825; 1895, ch. 51, § 8; R. C. 1899, § 1451.] 

Failure to post notices of time and place of review of special percentage assessment, is 
noncompliance with statute, rendering proceedings to review invalid. Edwards v. Cass 
County, 23 N. D. 555, 137 N. W. 580. 

§ 2469. Accruing benefits. Upon acquiring the right of way, if the assess- 
ment of benefits has not already been made under the provisions of section 
2467, the board of drain commissioners shall assess the per cent of the cost 
of constructing and maintaining such drain, and of providing the right of 
way therefor, which any county, township, city, village or town shall be 
liable to pay by reason of the benefits of such drain to the public health, 
convenience or welfare, and which any railroad company shall be liable to pay 
by reason of benefits to accrue to its property, and which any lot, piece or 
parcel of land shall be liable to pay by reason of benefits to accrue thereto, 
either directly or indirectly, by reason of the construction of such drain, 
whether such lands are immediately drained thereby, or can be drained only 
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by the construction of other and connecting drains, but such assessment shall 
be subject to review by the commissioners as hereinafter provided. [R. C. 
1905, § 1826; 1899, ch. 79; R. C. 1899, § 1452.] 
Assessments are special to land assessed and not “conjectural” or “ speculative.” 
rare v. oie County, 11 N. D. 494, 92 N. W. 841. 
action of board of drainage commissioners in assessing benefits of land being final. 
Btate ex rel. Dorgan v. Fisk, 15 ¥ D. 219, 107 N. W. 191. be ‘ 
Board of drain commissioners has no authority to make assessment for establishment 
of drain lying in one township, against another township, in absence of signatures to peti- 
cage on of euch other township. State ex rel. Bale v. Morrison, 24 N. D. 568, 140 
Jury is not authorized to consider benefits to tract of land about to be condemned in 
determining full compensation. Heskin v. Herbrandson, 21 N. D. 232, 130 N. W. 836. 
Question of benefits under drainage law need not be eubmitted to jury. Ross v. Prante, 
17 N. D. 266, 115 N. W. 833. 
Assesements for drainage ditches. 69 L.R.A. 810. 
Acquiring funds to establish drains and sewers by assessments. 60 L.R.A. 227. 
Persons and property liable for drainage assessments. 58 L.R.A.353. 
Pr aah hiable for assessment for construction of drains or sewers. 26 L.R.A.(NS.) 


§ 2470. Return of assessment of benefits. After the assessment of benefits 
has been made, as provided in the last section, and has been confirmed upon 
the hearing, and the specific amounts of each assessment has been extended 
as hereinafter provided, the board of drain commissioners shall make reture 
thereof to the county auditor, who shall record the same in a book to be pro- 
vided by the county for that purpose. Such return shall contain the petition 
for the drain, the minutes of the survey signed by the surveyor, a copy of 
the order establishing the drain, conveyance of the right of way, if any, 
and the assessment of benefits. (1907, ch. 938; R. C. 1905, § 1827; 1899, 
ch. 79; R. C. 1899, § 1453.] 

Failure to make record of filing of return of proceeding had concerning assessment of 
cease does not make assesement invalid. Hackney v. Elliott, 28 N. D. 378, 197 N. W. 

§ 2471. Notice of construction. After completing the percentage assess- 
ment as hereinbefore provided, the board of drain commissioners shall with- 
out delay divide the line thereof into convenient divisions for construction, 
make diagrams of the same with specifications of the width of excavation 
at the bottom, the slope of the sides, and such other matters as may be 
necessary for the proper construction of the drain, and set suitable stakes 
in such places as may be necessary. Such board shall give at least ten days’ 
notice of the time when and the place where they will meet parties for the 
purpose of letting contracts for such construction. Such notice shall be 
published in some newspaper of general circulation in the county and 
printed notices not less than five in all and at least one in each township 
or municipality interested in such drain shall be posted in such township 
or municipalities at such points as will be likely, in the opinion of the board, 
to secure the greatest publicity for such notice. At least ten days’ time 
shall intervene between the hearing upon the review of the assessments 
before the contracts shall be let. (1911, ch. 125, § 1; 1907, ch. 93; R. C. 


1905, § 1828; 1899, ch. 79; R. C. 1899, § 1454. ] 
Alleged defects in right of way deeds do not invalidate proceedings of board. Erick- 


son v. Cass County, 11 N. D. 494, 92 N. W. 841. 

Failure to post notices of time and place of review of special assessment in one town- 
ship of three comprising drainage district, renders review in such township invalid. Ed- 
wards v. Cass County, 23 N. D. 555, 137 N. W. 580. 

§ 2472. Commissioners may defer letting of contract. At the time and 
place appointed the board of drain commissioners shall proceed to hear all 
complaints relative to such assessments, unless a hearing has already been had 
under the provisions of section 2468, and correct and confirm the same. 
Such board shall then proceed to let contracts for the construction of the 
drain by divisions as it shall have divided the same, to the persons who will 
do the work according to the specifications, for the lowest price and give 
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adequate security for the performance of the same within such time as the 
contract shall specify. Such board may adjourn such letting in whole or in 
part and from time to time to such other time and place, to be by it at the time 
of such adjournment publicly announced, as shall to it seem proper and it may 
reserve the right to reject any and all bids. The parties who are to be assessed 
for the construction of such drain and who may be bidders for contracts 
thereon shall, if equal bidders with other parties, be preferred in the award- 
ing of such contracts; provided, that contracts for the building of bridges and 
culverts mentioned in section 2482 may be deferred, until the construction 
of the drain has reached such a stage of completion that the character of 
the bridges and culverts which will be needed can be determined. As soon 
as the character of such bridges and culverts can be determined such board 
shall cause plans and specifications of the bridges and culverts to be con- 
structed in connection with such drain to be prepared and shall give at least 
ten days’ notice of the time and place when and where it will meet parties 
for the purpose of letting contracts for such construction. Such notice shall 
be published in some newspaper of general circulation in the county. Such 
contracts shall be let to the lowest bidder as hereinbefore in this section 
provided. [R. C. 1905, § 1829; 1895, ch. 51, § 12; R. C. 1899, § 1455.] 


Necessity of county commissioners letting contract to lowest bidder. Alstad v. Sim, 15 
N. D. 629, 109 N. W. 66. 


§ 2473. General duties of commissioners. After the letting of such con- 
tracts or a major portion thereof such board shall make a computation of the 
cost of such drain which shall include all the expenses of locating and estab- 
lishing the same, including the cost of right of way, the drain commissioners’ 
fees, cost of survey, cost of building bridges and culverts, interest on all war- 
rants issued or to be issued by the board of drain commissioners on account 
of the drain, accumulated or to accumulate prior to the time when the tax 
levied or to be levied to pay for the right of way or construction of the drain 
is collectible by law and all other expenses and the amount of the contracts 
and in case contracts shall not have been let for the construction of the whole 
of the drain or of the bridges and culverts, the board of drain commissioners 
shall estimate the cost of such unlet portion and of the bridges and culverts, 
predicating its estimate so far as may be upon the cost of those portions that 
have been let or upon similar work. The sum of all the costs and expenses 
incurred or to be incurred shall be the cost of the construction of the drain. 
[R. C. 1905, § 1830; 1895, ch. 51, § 13; R. C. 1899, § 1456.] 

§ 2474. Apportionment and taxation of costs. After fixing the cost of the 
construction of the drain, as provided in the preceding section, the board 
of drain commissioners shall carry out upon the assessment list the specific 
amount which each municipality and lot or tract of land benefited by the 
drain for which the tax is levied is liable to pay on account of procuring the 
right-of-way or the construction of any drain, or both, according to the per 
cent which by section 2469 it is required to fix and determine, a copy of 
which shall be served on the clerk or auditor of each municipality against 
which taxes are to be assessed. Such list shall thereupon be filed in the 
office of the county auditor of the county in which the municipalities and 
lands benefited by the drain are situated, and the auditor shall thereupon 
extend upon the tax lists as a special tax as provided by law the several 
amounts shown by the drain commissioners’ list, specifying in such tax lists 
the particular drain for the construction or procurement of the right-of-way 
of which the special tax is assessed, which special tax shall be collected and 
enforced in the same manner as other taxes. When such special tax is for the 
right-of-way, the same shall when collected be paid by the county treasurer 
into court for the benefit of the owners of the right-of-way, and the common 
council or other proper taxing authorities of each city or other municipality 
against which such assessment is made as aforesaid, shall include in the first 
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general tax levy thereafter made in said city or municipality the amount so 
assessed against it by the board of drain commissioners, and the same shall 
be extended upon the tax lists of the county for the current year by the 
county auditor against all the taxable property in such city or municipality in 
the same manner and with the same effect as other taxes are extended. [1907, 
ch. 93; RB. C. 1905, 3 1831; 1899, ch. 79; R. C. 1899, § 1457.] 
Apportionment of special benefits when made, not being based upon estimated or actual 
costs of project, fact that actual costs may exceed estimated costs cannot affect validity 
of apportionment. Hackney v. Elliott, 23 N. D. 373, 137 N. W. 433. 
Jury is not authorized to consider benefits to tract of land about to be condemned in de- 
termining full compensation. Heskin v. Herbrandson, 21 N. D. 232, 130 N. W. 836. 
Special assessments bear simple interest at 7 per cent only from time that they must 
be paid. Hackney v. Elliott, 23 N. D. 408, 137 N. W. 433. 

§ 2475. Collection of drain taxes. Payment of expenses. The drain taxes 
shall be collected by the county treasurer, and all moneys so collected shall 
be credited to the drain fund to which they belong, and the county treasurer 
shall be the treasurer of such drain funds. Payment of all expenses and 
costs of locating and constructing any drain shall be made by the board of 
drain commissioners issuing warrants in such amounts and to such persons 
as by such board may be found due, which warrants shall be signed by the 
chairman and secretary. All warrants drawn by such board in payment for 
the right-of-way or construction of any drain shall be payable from the 
proper drain fund and shall be receivable for the taxes levied for the right- 
of-way or construction of such drain by the treasurer. All such warrants 
after presentation to the county treasurer for payment, if not paid for want 
of funds, shall be registered by the county treasurer and shall thereafter 
bear interest at the rate of seven per cent per annum. ([1907, ch. 93; R. C. 
1905, N 1832; 1895, ch. 51, § 15; R. C. 1899, § 1458. ] 


enalty paid as part of drain assessment into particular drain fund must remain in 
hands of county treasurer until disbursed for drainage purposes. State ex rel. Viking 
Twp. v. Mikkelson, 24 N. D. 175, 189 N. W. 525. 


§ 2476. Additional assessment. When necessary. In case the amount 
realized from the assessment made for right-of-way or for the construction 
of any drain shall not be sufficient to pay for such right-of-way or to com- 
plete such drain, and to pay fees and all incidental expenses, or to pay and 
retire any bonds issued in connection with the construction of such drain, 
or in case an enlargement or deepening of such drain or an extension of the 
line thereof becomes necessary, a further assessment shall be made to meet 
the deficit or additional expense and the amount thereof shall be levied and 
collected in the manner hereinbefore provided. [1911, ch. 124, § 1; BR. C. 
1905, § 1833; 1895, ch. 51, § 16; R. C. 1899, § 1459.] 

§ 2477. Extension of time to contractors. The board of drain commis- 
sioners shall have power to grant a reasonable extension of time for the com- 
pletion of any contract. When any contract shall not be finished within 
the time specified, or to which it may be extended, the board of drain com- 
missioners may in its discretion at any time thereafter, relet such unfinished 
portion or any part thereof, after not less than five days’ notice thereof to 
the lowest responsible bidder and shall take security as before. The cost 
of completing such parts over and above the contract price, and the expense 
of notices and reletting shall be collected by the board of drain commis- 
sioners of the parties at first contracting; provided, that in no case shall the 
board of drain commissioners forfeit and annul a contract without five days’ 
notice to the contractor, if found, and if not found, then by written notice 
left at his last place of residence, if known to be within the county. ([R. C. 
1905, § 1834; 1895, ch. 51, § 17; R. C. 1899, § 1460.) 

§ 2478. Extension of powers when necessary. The powers conferred by 
this chapter for establishing and constructing drains shall also extend to and 
include the deepening and widening of any drains which have heretofore 
been or may hereafter be constructed; also to straightening, clearing out and 
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deepening the channels of creeks and streams and the construction, main- 
taining, remodeling and repairing of levees, dykes and barriers for the pur- 
pose of drainage, and the board of drain commissioners may locate or extend 
the line of any drain if the same is necessary to provide a suitable outlet, 
and shall cause a survey thereof to be made, and may establish a drain 
upon the line of an abandoned drain, and complete the same, or in whole 
or in part upon the line of an invalid drain. It may also establish and con- 
struct lateral drains with outlets in drains heretofore constructed; provided, 
however, that all proceedings under this section affecting the rights of per- 
sons and property shall only be taken upon the petition and in accordance 
with the procedure governing the establishment and construction of drains 
in the first instance. Whenever the widening, extending or deepening of a 
main drain is made necessary by the construction of a lateral drain, the pe- 
tition for the lateral drain shall contain a request for such widening, deepen- 
ing or extension, and the cost of such widening, deepening or extension shall 
be charged as a part of the cost of construction of the drain petitioned for and 
assessed against the property benefited thereby as a part of the cost of the 
construction. [1907, ch. 93; R. C. 1905, § 1835; 1895, ch. 51, § 18; BR. C. 
1899, § 1461.] 

§ 2479. Joint powers of drain commissioners in two or more counties. 
Apportionment of cost. Whenever it shall be deemed necessary by the boards 
of drain commissioners of two or more counties in this state, to construct or 
extend a drain through or into two or more counties in this state, it shall be 
Jawful and the several boards of drain commissioners in the counties into or 
through which such proposed drain may extend when completed, are em- 
powered to establish, construct and maintain such drain through or into 
two or more counties in manner following, to wit: There shall first be pre- 
sented to the several boards of drain commissioners in each of such counties 
a petition for the establishment of such drain in their several counties as 
provided by law and such commissioners of such several counties shall deter- 
mine upon the necessity or expediency of the establishment of such drain 
as provided by law. The several boards of drain commissioners of all counties 
through or into which such proposed drain may run shall then meet and agree 
upon the proportion of damages and benefits to accrue to the lands affected 
in each county affected and for this purpose they shall consider the entire 
course of said drain through all said counties as one drain. They may ap- 
portion the cost of establishing and constructing such entire drain ratably and 
equitably upon the lands in each county in proportion to the benefits to accrue 
to such lands, and when they have so apportioned the same they shall make 
written reports of such apportionment to the auditors of the several counties 
affected, which reports shall show the portion of cost of such entire drain to 
be paid by tax upon the lands in each of such counties and such reports shall 
be signed by the boards of drain commissioners of all counties affected. 
Upon the filing of such reports, the several boards of drain commissioners 
shall meet and assess against the lands in each of such counties ratably and 
equitably as provided by law an amount sufficient to pay the proportion of 
cost of such drain in each of such counties so fixed by all said commissioners. 
[R. C. 1905, § 1836; 1905, ch. 97.] : 

Joint boards of drain commissioners have power to secure outlet to drain established in 
their district, in foreign territory by deepening or widening stream. Freeman v. Trimble, 
21 N. D. 1, 129 N. W. 83. 

Tri-county board does not deal with individual tracts as euch, but with county appor- 
tionment of benefits, considering collectively each county’s lands benefited. Hackney v. 
Elliott, 23 N. D. 373, 187 N. W. 433. 

§ 2480. Condemning right of way under certain conditions. Any person, 
firm or corporation, either alone or in company with others, may petition 
the drainage board for a drain, and deposit with the chairman of the drain- 
age board a good and sufficient bond to be approved by the drainage board, 
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conditioned that the petitioner will pay all costs of the proposed drain. 
Then the drainage board shall, within ten days, commence proceedings for 
the construction of said drain according to the provisions of chapter 23 of 
the Code of North Dakota of 1905. No person, firm or corporation, except 
the petitioners above mentioned, shall dig or construct any lateral ditch or 
drain that will conduct the flow of water from any land or lands into any 
drain constructed under the provisions of this section, provided, that any 
person or persons, firm or corporation, may petition the drainage board for 
the privilege of digging ditches or lateral drains into the original ditch; and 
thereupon the drainage board shall estimate and determine the proportionate 
share of the cost of the main or original drain and the exact amount which 
should be paid by such petitioners. The said petitioners may pay into the 
county treasury the amount so determined, and they shall then be allowed 
to connect their lateral ditches or drains with the main drain under the 
direction and superintendence of the drainage board, but at their own cost 
and expense. The money paid into the county treasury, as aforesaid, shall 
be divided among those persons, their heirs or assigns, who paid for the 
original or main drain, in proportion to the amount paid by each. 

The preceding sections 2461-2479 and the following sections 2481-2495 constitute chap- 

ter 23 of the Code of 1905 to which reference is made in section 2480. 

See note to section 2490. 

§ 2481. Duty of railroad companies. Drains may be laid along, within 
the limits of or across any public road, and when so laid out and con- 
structed or when any road shall thereafter be constructed along or across 
any drain it shall be the duty of the board of county commissioners, or 
township supervisors, as the case may be, to keep the same open and free 
from all obstructions. A drain may be laid along any railroad when neces- 
sary, but not to the injury of such road, and when it shall be necessary to 
run a drain across a railroad it shall be the duty of such railroad company, 
when notified by the board of drain commissioners to do so, to make the 
necessary opening through said road and to build and keep in repair suitable 
eet or bridges. [R. C. 1905, § 1837; 1895, ch. 51, § 19; R. C. 1899, 

1462. 


Construction of drains in streets as additional burden on easement. 17 L.R:A. 479. 


§ 2482. Construction of bridges and culverts. When any drain crosses & 
highway the cost of constructing the necessary bridge or culvert shall be 
charged in the first instance as part of the cost of constructing such drain, 
after which such bridge or culvert shall be maintained as part of the highway. 
The board of drain commissioners shall construct such bridges or culverts 
over or in connection with each drain as may in its judgment be necessary 
to furnish a passage from one part to another of any farm or tract of land 
intersected by such drain and the cost of the construction thereof shall be 
charged as part of the cost of constructing such drain and such bridge or pas- 
sageway shall be maintained under the authority of the board of county com- 
missioners or township supervisors, as the case may be, and the necessary 
expense thereof shall be deemed a part of the cost of keeping such drain open 
and in repair. [R. C. 1905, § 1838; 1895, ch. 51, § 20; R. C. 1899, § 1463.] 

§ 2483. Blind drains, how constructed. Blind drains may be constructed 
by the use of drain tile or sewer pipe, when the nature of the ground will 
admit of so doing. When blind drains are constructed the entrance shall be 
protected from drift wood and other debris. [R. C. 1905, § 1839; 1895, 
eh. 51, § 21; R. C. 1899, § 1464.] 

§ 2484. Legal drains defined. Record. All drains regularly established, 
opened or constructed under the provisions of any law shall be deemed legal 
drains and shall be under the control and charge of the county commissioners, 
and it shall be the duty of all boards of county commissioners in cases where 
the records of any drain may not have been preserved, to see that such record 
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is made in the best manner practicable in the office of the county auditor, 
and whenever necessary it shall be their duty to complete the records of such 
drain so as to show their legal character. Said board shall provide a book 
to be known as ‘‘ record of drains,’’ in which such records shall be recorded. 
[1907, ch. 93; RB. C. 1905, § 1840; 1895, ch. 51, § 22; R. C. 1899, § 1465.] 

§ 2485. Tax or assessment void, when. New proceedings. The collection 
of no tax or assessment levied or ordered to be levied to pay for the location 
and construction of any drain laid out and constructed under this chapter, 
shall be perpetually enjoined or declared absolutely void in consequence of 
any error of any officer or board in the location and establishment thereof, 
nor by reason of any error or informality appearing in the record of the pro- 
ceedings by which any drain shall have been located or established, nor for 
want of proper conveyance or condemnation of the right of way, but the court 
in which any proceeding may hereafter be brought to reverse or to declare 
void the proceedings by which any drain has been located or established or 
to enjoin the tax levied to pay the labor and cost and expenses shall on appli- 
cation of either party appoint such person or persons to examine the premises, 
or to survey the same, or both, as may be deemed necessary and the court 
shall on a final hearing make such order in the premises as shall be just and 
equitable, and may order such tax to remain on the tax list for collection, 
or any part thereof, or if the same shall have been paid under protest shall 
order the whole or such part thereof as may be just and equitable to be 
refunded, the costs of said proceedings to be apportioned among the parties 
as justice may require. If any proceeding for the location, establishment or 
construction of any drain under the provisions of this chapter, have been 
heretofore, or shall be hereafter enjoined, vacated, set aside, declared void 
or voluntarily abandoned by the board of drain commissioners, in consequence 
of any error, irregularity or want of jurisdiction affecting the validity of 
such proceedings, and if any drainage warrants have been or shall hereafter 
be issued in connection with such aforesaid invalid or abandoned proceedings, 
the board of drain commissioners may nevertheless proceed under the pro- 
visions of this chapter to locate, establish and construct drains under the 
same or different names, and in the same or different locations from those 
described in the invalid or abandoned proceedings; provided, however, such 
new proceedings shall be in accordance with the general provisions of this 
chapter. In case new proceedings shall be had, resulting in the location and 
establishment of a drain in the same or substantially the same location 
as that described in the invalid or abandoned proceedings, then the board of 
drain commissioners shall proceed to ascertain and determine the real value 
of services rendered, moneys expended and work done under such invalid or 
abandoned proceedings, and the extent to which the same have contributed 
or will contribute to the construction and completion of such drain, as sub- 
sequently established and constructed. A meeting of said board of drain 
commissioners shall be held for the purpose of determining and fixing the 
value aforesaid, at which meeting all persons interested, whether as holders 
of warrants issued under invalid or abandoned proceedings, or as owners of 
land benefited or to be benefited by such drain, may appear and be heard. 
Ten days’ notice of such meeting shall be given, in the manner, at the time 
and as a part of the notice provided for in sections 2468 or 2471, and the 
notice as published shall state briefly the purpose of such meeting, and that 
all persons interested may appear and be heard. The board shall thereupon, 
and after such hearing, by an order made and entered in their minutes, find 
and determine: (1) the real value of all work done, money expended and 
services rendered under such invalid or abandoned proceedings, to the extent 
only .to which they contribute to the drain as subsequently located and 
established; (2) the names of all persons or corporations owning or holding 
drain warrants issued under such invalid or abandoned proceedings, and the. 
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dates and several amounts of such warrants. The board shall then proceed to 
issue warrants to an amount not exceeding the value of the work done, 
moneys expended and services rendered under such invalid or abandoned 
proceedings, and deliver such new warrants to the owners or holders of the 
old warrants upon surrender and return of the latter; provided, however, that 
the value of any service rendered, or money expended, or work done, shall in 
no case be declared to be greater than the warrant issued therefor, under the 
invalid or abandoned proceedings, and if found to be less, the new warrant 
shall not be issued or delivered except upon the surrender and return of the 
old warrant, in lieu of which it is issued. The real purpose and intent of this 
section is to afford compensation for services rendered, work done and 
moneys expended, under invalid or abandoned proceedings, to the extent only 
to which the same contributes to the completion of a drain located and estab- 
lished in pursuance of the provisions of this chapter. [R. C. 1905, § 1841; 
1899, ch. 79; R. C. 1899, § 1466.] 


Amendatory act constitutional. Title does not violate section 61, constitution. Erick- 
son v. Cass County, 11 N. D. 494, 92 N. W. 841. 

Board is a tribunal to determine benefits. Determination not open to collateral attack. 
Courts will not inquire into correctness of their judgment in assessment of benefits. Erick- 
on ne aay County, 11 N. D. 494, 92 N. W. 841; Turnquist v. Drain Com’rs, 11 N. D. 514, 

. W. 852. 

Invalidity of special assessment cannot be attacked five years after it is made where 
complainant had actual notice of construction of drain at great expense. Hackney v. 
Elliott, 23 N. D. 373, 137 N. W. 433. 

Delay in procurement of deed to portion of right of way contracted for, and obtained 
after hearing and review, does not invalidate such special assessment. Edwards v. Cass 
County, 23 N. D. 555, 137 N. W. 580. : 


§ 2486. Drain kept open and in repair. Cost of. All drains that may 
have been constructed under any law of this state, or that may be constructed 
under the provisions of this chapter and situated in this state, shall, except 
as otherwise provided, be under the charge of the board of county commis- 
sioners and their successors in office and be by them kept open and in repair. 
In all cases when any completed drain is or may be situated in more than one 
county the care of the portion thereof lying within any county is hereby 
assigned to the board of county commissioners of such county to be by it kept 
open and in repair. The cost of such keeping open and in repair shall in all 
cases be assessed, levied and collected in the same manner as is provided in 
this chapter for the construction of drains in the first instance, and in cases 
when no assessments of benefits shall have been made, the board of commis- 
sioners having charge of or to whose care such drain may be assigned shall 
make such assessment. [R. C. 1905, § 1842; 1895, ch. 51, § 24; 1899, § 1467.] 


Joint boards of drain commissioners have power to secure outlet to drain established in 
their district, in foreign territory. Freeman v. Trimble, 21 N. D. 1, 129 N. W. 83. 
Maintenance of drainage ditches. 69 L.R.A. 806. 

§ 2487. Rules and regulations. The board of county commissioners of 
any county may make rules and regulations on the subject of drainage 
within such county, as it may deem proper, not inconsistent with the pro- 
visions of this chapter and especially with regard to clearing out and keeping 
clear the channels of streams and the construction and maintenance of dams 
thereupon, with reference to their capacity for drainage and may require 
of the owners of such dams reasonable service in cleaning and keeping such 
streams clear as a consideration for the right to erect dams thereupon. [R. C. 
1905, § 1843; 1895, ch. 51, § 25; R. C. 1899, § 1468.] 

§ 2488. Liability of drain commissioner. Each board of drain commis- 
sioners shall make a report to the board of county commissioners of all drains 
begun, in process of construction or finished and shall also render a full 
account of all moneys which shall come into its hands; and every drain com- 
missioner shall be liable on his bond for any misapplication of money coming 
into his hands as such commissioner. The report required by this section 
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shall include an itemized statement of all expenses and warrants drawn 
on account of each and every drain. [R. C. 1905, § 1844; 1895, ch. 51, § 26; 
R. C. 1899, § 1469.] 

_§ 2489. Compensation of commissioners and publishers. [Drain commis- 
sioners shall receive for their services such amount not less than three nor 
exceeding four dollars per day for the time spent by them in the perform- 
ance of the duties of their office, such per diem to be fixed by the board of 
county commissioners.] Publishers of newspapers shall receive for publishing 
legal notices and furnishing evidence of such publication the fees prescribed 
by law for legal advertisements. [1907, ch. 94; R. C. 1905, § 1845; 1895, 
ch. 51, § 27; R. C. 1899, § 1470.] 

The foregoing section was substituted by amendment for R. C. 1905, § 1845, which 
fixed the rate of compensation “at not less than two nor exceeding three dollars per 
day.” The words in brackets are re-enacted in the following section 2490. The latter 
purports to be cp cen legislation; it seems, therefore, that the provision as to com- 
pensation of publishers in section 2489 is existing law. 

§ 2490. Compensation. The drain commissioners shall receive for their 
services such amount not less than three nor exceeding four dollars per day 
for the time actually spent by them in the performance of the duties of their 
office, such per diem to be fixed by the board of county commissioners; pro- 
vided, the said drain commissioners shall render an itemized and verified 
statement showing the date or dates when their services were rendered, and 
not more than the compensation for one day shall be allowed to them for 
services rendered in any one calendar day of twenty-four hours. [1911, 
ch. 125, § 4; 1907, ch. 94; R. C. 1905, § 1845; 1895, ch. 51, § 27; R. C. 1899, 
§ 1470.] 

See note to section 2489. 

The foregoing section 4 in Laws 1907, ch. 125, was preceded by a section which consti- 
tutes section 2480 herein. 

§ 2491. Penalty. If any person shall willfully and maliciously remove 
any surveyor’s stake set along the line of any drain laid out under the 
provisions of this chapter, or obstruct or injure any such drain, he shall for 
each and every such offense be subject to a penalty not exceeding ten dollars 
together with such sum as will be required to repair such damage and costs 
of suit, which penalty may be recovered in an action by the board of drain 
commissioners or county commissioners as the case may be. Whenever the 
amount of any recovery shall be collected it shall be deposited with the 
eounty treasurer to the credit of the proper drain fund. [R. C. 1905, § 1846; 
1895, ch. 51, § 28; R. C. 1899, § 1471.] 

§ 2492. State and county officers not eligible. No person holding any state 
or county office shall be eligible to the office of drain commissioner, and any 
drain commissioner accepting any state or county office shall thereupon be 
considered as having vacated the office of drain commissioner. [R. C. 1905, 
§ 1847; 1895, ch. 51, § 29; R. C. 1899, § 1472.] 

§ 2493. Power to administer oath. Drain commissioners shall have power 
to administer any oath required in any proceeding had before them or in 
which they may be called to act officially. [R. C. 1905, § 1848; 1895, ch. 51, 
§ 30; R. C. 1899, § 1473.] 

§ 2494. Bonds, when and how authorized. The board of county commis- 
sioners of any county in which any such drain is proposed to be located and 
constructed is authorized to issue bonds which shall be known as drainage 
bonds, in such sums as may be necessary for the purpose of defraying the 
expenses incurred or to be incurred in obtaining the right of way or in 
locating or constructing any such drain, said word ‘‘ expenses ’’ to be con- 
strued to mean and to cover every item of cost of such drain from its incep- 
tion to its completion as hereinbefore provided, which bonds shall be paid 
out of the revenues to be derived from taxes levied, or to be levied, and 
collected from that portion of the county found by the board of drain com- 
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missioners to be benefited thereby. Such bonds shall bear interest at a rate 
not exceeding seven per cent and shall be divided in such amounts and pay- 
able at such periods not exceeding fifteen years, as the board of county 
commissioners may determine; provided, that any land owner who may 
desire to pay the entire amount assessed against his land for the entire cost 
of such drain, including warrants and interest thereon, may, prior to the 
sale of such bonds, pay into the county treasury the amount of said assess- 
ments for which the treasurer shall give his receipt in full, and such lands 
shall not be included in the list of the lands assessed. The county auditor 
shall give notice of the determination of the board of county commissioners 
to issue bonds by publishing a notice in the official newspaper of the county 
at least fifteen days before the date of selling said bonds. Said notice shall 
designate the drain proposed to be bonded, and in general terms notify all 
persons interested of their right to pay their total assessment prior to the 
date of the sale of said bonds, as provided in this section. The money paid 
in shall be used to take up warrants, and the bonds issued shall be for such an 
amount as will pay the remainder of the cost of construction; and the said 
board shall provide sinking funds for the payment at maturity of each series 
of bonds issued and for’ the payment of the annual interest on the same. 
The bonds issued under the provisions of this chapter shall be signed by the 
chairman of the board of county commissioners of such county and counter- 
signed by the county auditor, who shall keep a record of the bonds issued 
under the provisions of this chapter. Such board shall have the power to 
negotiate such bonds at not less than the par value thereof as it may deem 
for the best interest of all persons interested in such drain. Such bonds shall 
contain a recital that the same are issued in accordance with the provisions 
and pursuant to the authority of this chapter and that they are to be paid 
out of sinking funds to be created as in this chapter provided. Whenever 
such bonds shall be issued the tax hereinbefore provided for shall not be 
collected all in one year, but shall be divided into parts corresponding with 
the amounts and maturities of the bonds, and such parts shall be extended 
year by year upon the tax lists by the county auditor against the proper 
parcels of land and property liable to taxation for that purpose and collected 
in such year, and such fund shall constitute the sinking fund provided by 
this section. [1907, ch. 93; R. C. 1905, § 1849; 1895, ch. 51, § 31; R. C. 1899, 
§ 1474; 1901, ch. 39.] 
Twenty year bonds bid in and accepted in Oct., 1900, are valid although not signed and 
delivered. until Nov., 1901. May v. Cass County, 12 N. D. 137, 96 N. W. 292. 
Issuance of bonds for cost of construction. Postponement of assessments and division 
thereof not taking property without “due process of law.” Erickson v. Cass County, 11 
N. D. 494, 92 N. W. 841. 
Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 

§ 2495. Levy of tax for interest. Sinking fund. The board of county 
commissioners shall in each year at the time of levying the taxes, levy upon 
the property liable to taxation on account of the location and construction 
of any drain a tax sufficient to pay the annual interest on any bonds which 
may have been issued for the purpose of locating and constructing the drain. 
Separate sinking funds shall be provided for each separate drain for the 
construction of which bonds shall have been issued, and no funds in any 
such sinking fund shall be applied to any other purpose than the payment 
of the bonds for the payment of which such fund was created. No county 
shall be liable for the payment of any bonds issued under the provisions of 
this chapter, but such bonds shall be paid only out of the sinking funds 
created as in this chapter provided. [R. C. 1905, § 1850; 1895, ch. 51, § 31; 
R. C. 1899, § 1474; 1901, ch. 39.] 
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CHAPTER 38. 
POLICE OF THE STATE. 
. SUPPORT OF THE Pook, §§ 2496-2528. 


. ASYLUM AND Poor Farm, §§ 2529-2544. 
. For Revier or Neepy Serrusrss, §§ 2545, 2546. 


CaRE OF THE INSANE, §§ 2547-2567. 
Counties LIABLE FOR EXPENSES OF InsaNk, §§ 2568-2579. 
PostaL Ricuts oF Insane Persons, §§ 2580-2582. 


. State TuBERCULOsIs SanrrargiumM, §§ 2583-2598. 


Marks AND Branps, §§ 2594-2606. 
HERDING AND Drivine, §§ 2607-2616. 


. Herp Law, §§ 2617-2636. 

. SHEEP HUspanney, §§ 2637-2643. 

. State WOLF Bounriga, §§ 2644-2656. 

. Esrrars, §§ 2657-2669. 

. CRUBLTY TO ANIMALS, §§ 2670, 2671. 

. Texas OR CHEROKEB CATTLE, §§ 2672-2677. 

. Live Stock Sanrraky Boarp, §§ 2678-2698. 

. REIMBURSEMENT OF OWNERS OF TUBERCULAR CATTLE, §§ 2699-2710. 
. State Boarp oF VETERINARY MEDICAL ExaMINneErs, §§ 2711-2720. 
. GLANDERS, §§ 2721-2740. — 

. SHEEP InsProToRs, §§ 2741-2754. 

. Live Stroox Inspection, §§ 2755-2760. 

. REGULATION OF HEALTH CERTIFICATES OF LivE STOOK, §§ 2760, 2760s. 
. HEALTH CERTIFICATE FOR PURE-BRED CaTTLE, §§ 2761, 2762. 
. ADMISSION OF LIvE Stock INTO THE StaTE, §§ 27624-27621. 
. STALLION REGISTRATION, §§ 2763-2779. 

. Diprina Tanks, §§ 2780-2785. 

. Live Stock AssocraTIon, § 2786. 

. Live Stock PROTECTIVE ASSOCIATION, §§ 2787-2790. 

. PRAIRIE Fires, §§ 2791-2808. 

. PROMOTION OF ANATOMIOAL SCIENOER, §§ 2809-2811. 

. Hospitats PROHIBITED, § 2812. 

. Bounty For TREE PLANTING, §§ 2813-2816. 

. Noxious WEEps, §§ 2817-2820. 

. PREVENTION OF SPREAD OF Noxious WEEps, §§ 2821-2823. 

. INSPECTION AND REGULATION OF NURSERIES, §§ 2824-2834. 

. MANUFACTURE AND SALE OF Datry Propucts, §§ 2835-2863. 

. DESTRUCTION OF GRASSHOPPERS, §§ 2864-2868. 

. EXTERMINATION OF GoPHERS, §§ 2869-2873. 

. ADULTERATION OF OILS, §§ 2874-2878. 

. Pure Foop Law, §§ 2879-2889. 

. FERTILIZERS, §§ 2890-2897. 

. Pure SEED Law, §§ 2898-2910. 

. CONCENTRATED COMMERCIAL FEEDING Sturr, §§ 2911-2921. 

. PROTECTION OF MANUFACTURERS OF BEVERAGES, § 2922. 

. ADULTERATION OF PaINTs, §§ 2923-2925. 

. ADULTERATING FORMALDEHYDE, §§ 2926-2932. 

. ADULTERATION OF Paris GREEN, §§ 2933-2938. 

. Pure Drugs, §§ 2939-2951. 

. PROHIBITING PUBLIC DRINKING Cups, §§ 2952-2954. 

. SANITATION OF BARBER SHops, §§ 2955, 2956. 

. DISINFECTION OF PUBLIC VEHICLES, §§ 2957-2959. 

. DISINFECTING SECOND Hanp Goons, §§ 2960, 2961. 

. SANITATION OF Foop Propucine EsTaBLISHMENTS, §§ 2962-2971. 
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ARTIOLE 54. AUTOMOBILES, §§ 2972-2976. 

55. REGISTRATION OF Motor VEHICLES, AND OTHER REGULATIONS FOR 
SucH VEHICLES, §§ 29764-29768. 

56. Frre Esoapes, §§ 2977, 2978. 

5%. Horen INspPectTion, §§ 2979-2994. 

58. Doorwars IN Pusiic BurLpinas, §§ 2995-2997. 

59. WEIGHTS AND Mrasurss, §§ 2998-3009. 

60. WEIGHT, MEASURE OR CouNnT oF Foop Propucts ok BEVERAGES, 
§§ 3010-3013. 

61. Purcuase or Grain, §§ 3014, 3015. 

62. Pusiic SoaLes, §§ 3016-3020. 

63. COMMISSION MERCHANTS, §§ 3021-3027. 

64. HAWKERS AND PEDDLERS, §§ 3028~3035. 

65. TAXATION OF TRANSIENT MERCHANTS, §§ 3036-3042. 

66. TrapE DISCRIMINATION AND UNFAIR COMPETITION, §§ 3043-3047. 

67. COMMERCIAL DISCRIMINATION PROHIBITED, §§ 3048-3055. 

68. Logs anp LumseEr, § 3056. 

69. Orn Insprotion, §§ 3057-3080. 

70. Coan Ming LicEnsE anpD StaTistios, §§ 3081-3084. 

71. Coan InsPEoTion, §§ 3085-3089. 

72. ABSTRAOCTERS, §§ 3090-3099. 

73. PuBLIO WaREHOUBES, §§ 3100-3125. 

74. CERTIFICATE OF INSPECTION AND WEIGHT, §§ 3126-3129. 

75. Unitrorm Acoountina, §§ 3130-3134. 

76. REPORTS OF ELEVATORS AND WAREHOUSES, §§ 3135-3137. 

77. StoraGE Companigs, §§ 3138-3148. 

78. Cotp Storage WakEHOUSES, §§ 3149-3161. 

79. SUPERIOR GRAIN AND WAREHOUSE COMMISSION, §§ 3162, 3163. 

80. HapiruaL DrunKarps, §§ 3164-3167. 

81. PREVENTING INFANT BLINDNESS, §§ 3168-3172. 

82. NEWSPAPERS QUALIFIED TO DO LEGAL PRINTING, §§ 3173-3176. 


ARTICLE 1.— SUPPORT OF THE POOR. 

§ 2496. Duty of supervisors. That the supervisors of the several townships 
of this state shall be ex-officio the overseers of the poor within their respective 
townships, and shall perform all duties with reference to the poor of their 
respective townships, that may be prescribed by law. [1913, ch. 121, § 1; 
R. C. 1905, § 1851; R. C. 1899, § 1475.] 

§ 2497. Overseers of the poor. Every township supervisor shall, in dis- 
charging the duties prescribed by this article, be designated an overseer of the 
poor. [1913, ch. 121, § 2; R. C. 1905, § 1851; R. C. 1899, § 1475.] 

§ 2498. Suits. In all suits and proceedings in favor or against any such 
overseer connected with or pertaining to the poor of his township, the same 
shall be conducted in favor of or against such township, in its corporate name. 
(1913, ch. 121, § 3; R. C. 1905, § 1852; R. C. 1895, § 1476.] 

§ 2499. Application for relief. Any application for poor relief must be 
made to an overseer of the poor and the county commissioners shall not enter- 
tain original jurisdiction in the case of an application for poor relief, except 
in counties without township organization and as hereinafter provided. (1913, 
eh. 121, § 4; R. C. 1905, § 1853; R. C. 1899, § 1477.] 


Acceptance of service by one removed to pest house by order of commissioners makes 

serie: liable for medicine and service of physician. Ostiand v. Porter, 4 Dak. 98, 25 
. Wz. 731, 

County not bound for unauthorized relief furnished. St. Luke’s Hospital Ass’n v. Grand 
Forks County, 8 N. D. 241, 77 N. W. 598. 

No legal duty imposed upon a county to provide relief or support to one who has a 
legal settlement therein while without the county. Hamlin County v. Clark County, 1 
8. D. 131, 45-N. W. 329. 

Liability of relatives for support of paupers. 64 Am. Dec. 279. 
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Settlement as affecting liability for support during epidemic. 26 L.R.A.(N.S8.) 729. 

Effect on liability for support of pauper of division of territory of municipality, town 
or county. 39 L.R.A.(N.8.) 290. 

Right to compensation from public for relief furnished person, in cases not pro- 
vided One law, or where there has been no compliance with statutory prerequisites. 39 
LR.A.(NS.) 161. 


a of public for medical services to indigent person in absence of notice or re- 
quest. 9 L.R.A.(NS.) 1234. 
Right to use public funds to relieve persons not entirely without means of their own. 
27 L.R.A.(NS.) 1079. 
Liability of alleged pauper, or his estate, to pay for support or gifts obtained on the 
ground of i pate k 55 L.R.A. 570. ; 
Right of counsel, assigned to defend indigent person, to compensation from public, in 
absence of statute. 36 L.R.A.(N.S.) 377. 

§ 2500. Legal residence. The question of whether an applicant for poor 
relief has legal residence in the township, so as to entitle him to relief, shall 
be determined by the overseers of the poor according to the provisions of 
chapter 183 of the Laws of 1907, subject to appeal to the county commis- 
sioners who may bring action in the district court to determine the legal 
residence of applicants for poor relief, when the question is an issue between 
the overseer of the poor in two or more townships and when an agreement 
cannot be effected. When an action is brought for the purpose herein provided, 
the county commissioners may direct the overseers of the poor of the township 
where the application for relief was first filed, to contribute to the support 
of such poor during the pendency of such action, subject to reimbursement 
by the township where it is finally determined that such applicant has legal 
residence, if such action is decided favorably to the township contributing to 
the maintenance of such poor person. [1913, ch. 121, § 5.] 

“ Chapter 183 of the Laws of 1907 ” referred to in the foregoing section now constitutes 
the following section 2501. 

§ 2501. Residence acquired. Married women and children. Residence may 
be acquired in any county so as to oblige such county to relieve and support the 
persons acquiring such residence in case they are in need of relief, as follows: 

1. The residence of a married woman follows that of her husband if he has 
any within the state, otherwise her own at the time of her marriage, and if she 
then had any residence it shall not be lost or suspended by the marriage ; and 
in case the wife shall be removed to the place of her residence, and the hus- 
band shall need relief, he shall receive it in the place where his wife shall have 
her residence. 

2. Legitimate children shall follow and have the residence of their father 
if he has any within the state, until they gain a residence of their own, but if 
the father has no residence they shall in like manner follow and have the 
residence of their mother if she has any. 

3. Illegitimate children shall follow and have the residence of their mother 
at the time of their birth, if she then has any within the state; but neither 
legitimate nor illegitimate children shall gain a residence by birth in the 
place where they were born, unless their parent or parents had a residence 
therein at the time. 

4. Each male person and each unmarried female over the age of twenty-one 
years, who shall have resided one year continuously in any county in this state, 
shall thereby gain a residence in such county. Each minor whose parents, and 
each married woman whose husband has no residence in this state, who shall 
have resided one year continuously in any county in this state, shall thereby 
gain a residence in such county. Every person who has resided one year 
continuously in the state, but not in any one county, shall have a settlement in 
the county in which he has longest resided within such year. The time during 
which a person has been an inmate of a hospital, poorhouse, jail, prison or other 
public institution and each month during which he has received relief from 
the poor fund of any county, shall be excluded in determining the time of 
residence hereunder. Every minor not emancipated and settled in his own 
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right shall have the same settlement as the parent with whom he has last 
resided. 

5. Each minor who shall be bound as an apprentice to any person shall 
immediately upon such binding, if done in good faith, thereby gain a residence 
where his master has a residence. 

6. Each residence when once legally acquired shall continue until it is lost 
or defeated by acquiring a new one in this state, or by voluntary absence from 
the county in which such residence had obtained for one year or more; and 
upol acquiring a new residence, or upon the happening of such voluntary 
absence, all former residence shall be defeated and lost, and the provisions of 
this section shall apply to cases of residence begun to be acquired or lost or 
defeated, as well heretofore as hereafter. [1907, ch. 183; R. C. 1905, § 1854; 
R. C. 1895, § 1478.] 


Settlement of servants. 4 L.R.A. (N.S.) 698 and particularly 704, 708, 709, 712, 715, 
720, 721, 723. 


. Oversight and care of poor. The overseer of the poor in each town- 
ship shall have the oversight and care of all poor persons in his township so 
long as they remain a public charge, and shall see that they are properly 
relieved and taken care of in the manner required by law. He shall, in cases of 
necessity, promptly provide medical and surgical attention for all of the poor 
in his township, who are not provided for in public institutions and shall also 
see that such medicines as are prescribed by the physician or surgeon in attend- 
ance upon the poor are properly furnished, provided, that in counties where 
county physician or physicians have been appointed on an annual salary, the 
overseer of the poor shall call upon the nearest county physician to attend 
such poor person in need of medical or surgical attention. [1913, ch. 121, § 6; 
R. C. 1905, § 1855; R. C. 1899, § 1479.] 


Liability to poor person for failure to furnish, or negligence in furnishing, relief. 39 
L.R.A.(NS.) 168. 


§ 2503. Complaint in behalf of the poor. Duty of overseers. It shall be 
the duty of the overseers of the poor, on any complaint made to them in 
behalf of the poor, to examine into the ground of such complaint, and if in 
their judgment the poor have not been sufficiently provided with the common 
necessaries of life, or have in any respect been illtreated by the person under 
whose charge they have been placed, to withhold any part of the compensa- 
tion allowed to the person keeping them, as such overseers may deem reason- 
able and proper, and remove such poor and place them in the care of some 
other person. [R. C. 1905, § 1857; R. C. 1899, § 1481.] 

§ 2504. Overseer to make investigation. Whenever a claim for poor relief 
shall be made upon an overseer of the poor for the benefit of any person or 
families of persons claiming to be poor and in distress, it shall be the duty of 
the overseer of the poor to carefully investigate the circumstances of such 
poor persons, so as to ascertain their legal residence, their physical condition 
of health, their present and previous occupation, their ability and capacity for 
labor, their ages and nationality, and the names and ages and ability and 
capacity for labor of all members of their family, the names and addresses and 
occupation of their parents, brothers, sisters, sons or daughters, and if such 
claimants for relief are found to be in distress the cause of their condition, 
if the same may be ascertained; the overseer of the poor shall also require 
and ascertain if the relatives of such claimants are able and willing to assist 
them. [1913, ch. 121, § 7.] 

§ 2505. Temporary aid. Whenever an overseer shall ascertain by investiga- 
tion that any poor person or family require assistance, he shall furnish to them 
such temporary aid as may be necessary for the relief of immediate and press- 
ing suffering; before any further final or permanent relief in any case be 
given, the overseer shall consider whether distress can be relieved by other 
means, than by expenditure of township funds. [1913, ch. 121, § 8; R. C. 1905, 
§ 1861; R. C. 1895, § 1485.] 
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§ 2506. Persons must work. If the poor persons applying are in good 
health, or if any members of their family are so, the overseers shall insist that 
those able to labor shall seek employment and he shall refuse to furnish any 
aid until he is satisfied that the persons claiming help are endeavoring to find 
work for themselves. The overseer in such cases shall make all possible effort 
to secure employment for the able bodied in the township where they reside 
and may call upon residents of the townships to aid him in finding work for 
such persons as are able to labor. [1913, ch. 121, § 9.] 

§ 2507. Help by relatives. If the poor persons applying for township 
aid have relatives to assist them who are living in the township, it shall be the 
duty of the overseer before giving aid a second time, to call on such relatives 
of the poor persons and ask them to help their poor relatives either with 
material relief or by furnishing them with employment. If any poor person 
applying for relief is able to labor and refuses to work when given the oppor- 
tunity then the overseer shall refuse any further aid to such person, except 
admission to the county poor asylum or farm, if there be one, where he shall 
be compelled to labor, and if there be no poor farm in the county, such person 
shall be considered a vagrant and on complaint made by an overseer of the 
poor or by any other person, the person so refusing to work shall be prosecuted 
"cs ae in the manner prescribed in cases of vagrancy. (1913, ch. 121, 

§ 2508. Schedule to county commissioners. County pays seventy-five per 
cent. Whenever an overseer of the poor shall give aid to any poor person 
or family to the amount of the value of fifteen dollars, it shall be unlawful 
for him to furnish any further aid to such poor person or family until he shall 
have presented a statement of the case to the board of county commissioners 
with a report or schedule of said case containing the facts and information 
indicated in section 2504. The board of county commissioners shall have the . 
power and authority to refuse to appropriate county funds for the aid and 
maintenance of any poor person who has received aid from the overseer of 
the poor, if it shall appear to the board after examining the report of the 
said overseer, that aid is necessary. The board of county commissioners shall 
also have the authority to reduce or increase any allowance for aid and 
maintenance of the poor made by the overseer of the poor, where justice seems 
to require it; and the board, by a majority vote of all the members, shall also 
have the power to grant relief to poor persons who have been refused aid 
by the overseer of the poor if justice and humanity require such relief, and 
the township where such poor person has a legal residence shall pay a sum 
equal to twenty-five per cent of the amount allowed by the board of county 
commissioners and the county shall pay seventy-five per cent thereof. If, after 
the report herein required to be made to the board of county commissioners, 
it appears to said board that relief should be granted to such poor person, 
the board shall appropriate an amount equal to seventy-five per cent of the total 
amount granted for the aid and maintenance of such poor person by the 
overseer of the poor, and the amount so appropriated shall be paid by the 
county treasurer to the treasurer of the township. When the board of county 
commissioners shall reduce or increase the amount allowed for the support and 
maintenance of a poor person by the overseer of the poor, the said board shall 
appropriate a sum equal to seventy-five per cent of the amount finally allowed 
and the balance shall be paid by the township as hereinbefore provided, and 
no credit shall be given, the township by the board of county commissioners 
for any amounts allowed for the aid and maintenance of the poor persons under 
the provisions of this act in excess of twenty-five per cent of the total amount 
finally allowed by said board after examining the reports submitted by the 
overseer of the poor, as hereinafter required. [1913, ch. 121, § 11.] 

“This act,” to which the section refers, is Laws 1913, ch. 121, constituting in this com- 
pilation sections 2496-2500, 2502, 2504-2516, 2519-2528. 
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§ 2509. Aid for able bodied nonresidents unlawful. It shall be unlawful 
for any overseer of the poor to aid any person who is not a resident of the 
‘township where he is found otherwise than by some form of labor, unless such 
person shall be sick, aged, injured or crippled and unable to travel; and all 
overseers of the poor shall endeavor to provide some form of manual! labor at 
which they shall set any able bodied nonresident who may apply for relief to 
them. It shall be unlawful for any overseer of the poor to furnish any able 
bodied nonresident with transportation at the cost of the township. ([1913, ch. 
121, § 12.] 

§ 2510. Legal residence must be ascertained. It shall be unlawful to furnish 
any nonresident who may be sick, aged, injured or crippled, with transporta- 
tion at the cost of the township until after the overseer shall, by correspond- 
ence or otherwise, have ascertained beyond a reasonable doubt the legal resi- 
dence of the person applying, and any transportation furnished to such person 
or persons shall be in direction of their legal residence, unless it be shown 
beyond reasonable doubt that the person in distress has some valid claim for 
support or some means of support in some other place towards which he or she 
shall ask to be sent. [1913, ch. 121, § 13.] 

§ 2511. Records must be kept. Every overseer of the poor and every person 
who administers relief from the public funds to the poor, sick and needy who 
are not inmates of any public institutions, shall keep a record in which shall be 
entered the full name, age, sex, color, whether married or single, and nation- 
ality of every person to whom such officer or disburser of public funds gives 
relief, the date of giving relief in each instance, and the amount, if the relief 
be in form of money, or the value and kind, if such relief be in the form of 
articles of use or value. In the instance that relief is given to the person for 
the use of others, the records shall show the number of such recipients of 
relief, with the age and sex of each, if the relief be restricted to a single fam- 
ily, and the name, age, sex, color and nationality of each person partaking of 
such relief who is not a member of the family of the person into whose hands 
relief is given by the overseer of the poor or other disburser of public funds. 
That said record also be made to show the reason for the giving of relief in 
each instance. [1913, ch. 121, § 14; R. C. 1905, § 1858; R. C. 1899, § 1482.] 

§ 2512. Copies of record filed with auditor. Two copies of the record so 
kept shall be filed in the office of the auditor of the county wherein such 
relief is given by every person keeping such a record, at least once every three 
months ; and it is hereby made unlawful for the board of county commissioners 
of any county to approve or allow the payments from the county treasury of 
the expense of relief to any person until two copies of such records, fully 
conforming to that described in the last preceding section, shall have been 
filed in the office of the auditor of the county in which such relief is given. 
[1913, ch. 121, § 15.] 

§ 2513. Application to the board of county commissioners. If any poor 
person shall feel that he or she is entitled to the benefit of the laws for 
the relief of the poor, and the overseer of the poor of the township in which 
he or she resides shall refuse to give such person the benefit thereof, upon 
application of such person the board of county commissioners, or a majority 
thereof, may, if it shall think proper, direct the overseer to relieve him or her, 
on his or her application therefor. [1913, ch. 121, § 16; R. C. 1905, § 1859; 
R. C. 1899, § 1483.] 

§ 2514. When residence is uncertain. If any one within the description of 
the poor persons specified in this act shall be found in any township and the 
overseer of the poor of such township shall be unable to ascertain and estab- 
lish the place of legal residence of such person, he shall proceed to provide 
for such poor person in the same manner as other persons are hereby directed 
to be provided for. [1913, ch. 121, § 17; R. C. 1905, § 1860; R. C. 1899, § 1484.] 

§ 2515. Poor person may be conveyed to place of residence. Upon com- 
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plaint of any overseer of the poor, any justice of the peace may, by his war- 
rant directed to and to be executed by any constable or by any other person 
therein designated, cause any poor person found in the township of such 
overseer likely to become a public charge, and having no legal residence 
therein, to be sent and conveyed at the expense of the county, to the place 
where such person belongs, if the same can be conveniently done; but if he or 
she cannot be so removed, such persons shall be relieved by such overseer when- 
ever such relief is needed. [1913, ch. 121, § 18; R. C. 1905, § 1862; R. C. 1899, 
§ 1486.] 

§ 2516. Appeal to the district court. If any overseer of the poor of any 
township in any county in North Dakota, to which any pauper shall have been 
removed, as above provided, shall feel himself aggrieved by such order of 
removal, he may at any time within twenty days after such removal shall be 
known to him, appeal from the decision of the justice of the peace ordering 
such removal, to the district court of the county from which the removal was 
ordered to be made; such appeal to be taken, tried and determined and costs 
adjudged as in other cases of appeals from judgment of the justice of the peace, 
and the order of removal may be vacated or affirmed according to law and the 
right of the cause. [1913, ch. 121, § 19; R. C. 1905, § 1863; R. C. 1899, § 1487.] 

§ 2517. Appeal heard, how. Such appeal shall be heard at the term of 
court next after the same is filed therein, if in the opinion of the court reason- 
able notice of the appeal has been given to the opposite party; but if not 
thus given, the cause shall stand continued until the next term of the court. 
[R. C. 1905, § 1864; R. C. 1895, § 1488.] 

§ 2518. When order of removal defective. If the order of removal is de- 
fective, the court shall permit the same to be amended without costs, and 
after such amendment is made the appeal shall be heard and determined as 
in other cases. [R. C. 1905, § 1865; R. C. 1895, § 1489.] 

§ 2519. Overseer must receive person having legal residence. If any person 
be removed by virtue of the provisions of this act from any county, township 
or place to any other place within the state, by warrant or order under the 
hand and seal of any justice of the peace, as hereinbefore provided, the 
overseer of the poor of the township or place to which said person shall be 
removed is required to receive such person if he have a legal residence in his 


township. (1918, ch. 121, § 20; R, C. 1905, § 1866; R. C. 1899, § 1490.} 
As to what constitutes d this act ” to which ‘the section refers, see note to section 2508. 


§ 2520. In case of death, resignation or removal of trustee [overseer ]. 
If any overseer shall remove out of his proper township, or be removed from 
his office or resign, or in any other way vacate his office, he shall immediately 
deliver all books, papers and other things concerning his office to his suc- 
cessor, upon his appointment; and in the event of the death of any overseer, 
his executors or administrators shall, within forty days after his death, deliver 
as a things belonging to his office, to his successor in office. [1913, ch. 121, 

1. 

§ 2521. Settlement. The overseer of the poor shall make settlement with 
the board of county commissioners, quarterly, at the regular meetings or 
oftener as said board of county commissioners shall direct, of all poor relief 
of the past quarter, and file all vouchers therefor as required by this or any 
other law; and the board of county commissioners are hereby directed to 
settle with the overseer of the poor in the several townships of their respective 
townships at least once every quarter and oftener if they shall deem the same 
necessary, and the said board shall pay the township treasurer, quarterly, 
seventy-five per cent of all money advanced for the aid and maintenance of the 
poor in such township for the preceding quarter. [1913, ch. 121, § 22; R. C. 
1905, § 1867; R. C. 1895, § 1491.] 

§ 2522. Providing for care of nonresidents. It shall be the duty of the 
overseer of the poor on complaint made to him that any person not an in- 
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habitant of his township is lying sick therein or in distress, without friends 
or money so that he or she is likely to suffer, to examine into the case of said 
person, and grant such temporary relief as may be required. And if any 
person shall die in any township who shall not leave money or other means 
necessary to defray his or her funeral expenses, it shall be the duty of the 
overseer of the poor of such township to provide some person to provide for 
and superintend the burial of such deceased person, the necessary and 
reasonable expenses whereof shall be paid by the township, and upon the 
order of such overseer, provided that the expenses of such funeral to be borne 
by the township shall not exceed twenty-five dollars. [1913, ch. 121, § 23; 
R. C. 1905, § 1870; R. C. 1899, § 1494.] 

§ 2523. Compensation of overseers. Overseers of the poor shall receive two 
dollars per day each for every day during which they shall be necessarily 
employed in the discharge of their duties as such overseers, to be allowed by 
the supervisors of the township and paid out of the township treasury, and 
each overseer of the poor shall have power and authority to grant temporary 
relief, and no special meetings shall be called by said overseer of the poor 
for the consideration of poor relief, but the question of relief shall be acted 
upon at the regular quarterly meetings of the board of township supervisors. 
[1913, ch. 121, § 24; R. C. 1905, § 1868; R. C. 1899, § 1492.] 

§ 2524. Overseers shall submit accounts, when. The overseers of the poor 
shall annually at the first session of the board of county commissioners in each 
year, submit their annual report of proceedings for the year past which 
report shall be presented to the county auditor at least one day before the 
er ‘a such board. [1913, ch. 121, § 25; R. C. 1905, § 1869; R. C. 1899, 

1493. 

§ 2525. Blanks. All blanks for reports, schedules and information required 
under this act shall be prepared and printed by the county and the expense 
thereof shall be paid out of funds of the county. The county auditor shall 
distribute said blanks among the overseers of the poor in each township. The 
board of control of state institutions shall prepare all the forms for blanks 
to be used by the overseers of the poor under this act, and such forms shall 
be sent to the county auditors promptly after the passage and approval of 
this act, who shall thereupon print and distribute the said blanks hereinbefore 
required. [1913, ch. 121, § 26.] 

As to what constitutes “this act ” to which the section refers, see note to section 2508. 

§ 2526. County commissioners. Overseers of the poor. In counties where 
township organization has not been effected, the county commissioners shall 
be ex-officio overseers of the poor and shall perform all duties with reference 
to the poor within their jurisdiction that are by the provisions of this act 
imposed upon township supervisors and the provisions of this act relative to 
legal residence, method and conditions of granting relief to the poor, filing of 
records, and salaries of the overseers of the poor, shall apply and the expense 
of such relief shall be paid by the county. [1913, ch. 121, § 27.] 

As to what constitutes “this act,” see note to section 2508. 

§ 2527. Application of certain provisions herein. The provisions of this 
act relative to the duties of township supervisors as ex-officio overseers of the 
poor shall apply to the city council or city commissioners, as the case may be, 
in cities, and to the village trustees in villages of this state; and the method 
of making application for relief, the percentage paid by such city or village 
and the county, the report or schedule required to be submitted to the county 
commissioners shall be the same as is provided herein in the case of the over- 
seers of the poor in the townships of this state; and the seventy-five per cent 
of such relief paid by the county shall be paid to the city or village treasurer, 
as the case may be; and the provisions of this act relative to legal residence, 
appeals, settlement with the county commissioners, records to be kept, and 
investigations to be made, shall apply in the case of relief or applications for 
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relief to the city council or city commissioners in cities, and to village trustees 
in villages in this state. [1913, ch. 121, § 28.] 
As to what constitutes “ this act,” see note to section 2508. 

§ 2528. Independent poor relief districts in cities. The council or the city 
commissioners, as the case may be, of any city of five thousand or more inhab- 
itants, may, or upon being petitioned by not less than ten per cent of the 
legal voters residing therein, shall at the next regular election held in such 
city, submit to the qualified electors thereof, the question of whether such city 
shall become an independent poor relief district, and if a majority of the 
electors voting thereon at such regular election are in favor of the proposition 
the city shall become an independent poor relief district. [1913, ch. 121, § 29.] 


ARTICLE 2.—ASYLUM AND Poor Farm. 


§ 2529. Election. Management. It shall be lawful for the board of county 
commissioners in the several counties in the state after having submitted 
the question to the legal voters of the county at any special, county or general 
election whenever the commissioners may deem it advisable, and if at such 
election a majority of the legal voters shall vote in favor of the proposition, 
to purchase a tract of land in the name of the county and build, establish and 
organize thereon an asylum for the poor and to employ some humane and 
responsible person, a resident of the county, to take charge of the same upon 
such terms and under such restrictions as the board shall consider most advan- 
tageous for the interest of the county, who shall be called superintendent 
of the county asylum; and it shall be Jawful for the county commissioners of 
two or more counties, after having been so authorized, by a majority of the 
legal voters of their respective counties, in the manner prescribed in this 
section, jointly to purchase lands and erect asylums and to continue such 
joint ownership during their pleasure; and to do such other things necessary 
and proper for the relief of the poor within such counties as might be done by 
a county acting alone. [R. C. 1905, § 1871; 1899, ch. 6; R. C. 1899, § 1495.] 

§ 2530. Duty of superintendent of asylum. The superintendent shall receive 
into his care and custody all persons who may become a county charge 
as paupers, and take sucn measures for the employment and support of 
such paupers, and perform such other duties as thé board of county com- 
missioners shall from time to time order and direct, consistent with the laws 
of this state; provided, that the superintendent shall not admit a patient or 
pauper without first obtaining an order from the commissioner of the district 
where such patient or pauper resides or belongs, except in cases where imme- 
diate attention is required, the superintendent may admit such paupers or 
patients but shall immediately thereafter notify such commissioner. [1907, 
ch. 65; R. C. 1905, § 1872; R. C. 1899, § 1496.] : 

§ 2531. Shall appoint a physician. The board of county commissioners 
shall annually appoint a well qualified physician to attend the county asylum, 
and allow him a reasonable compensation for his services. [R. C. 1905, § 1873; 
R. C. 1899. § 1497.] 

§ 2532. May bind out poor children. The overseers of the poor shall bind 
out such poor children as fall under their care and charge from time to. 
time; and the overseer shall see that the children so bound out are properly 
treated by the persons to whom they are bound, and take legal means of 
redress in case of maltreatment. [R. C. 1905, § 1874; R. C. 1899, § 1498.] 

§ 2533. Assessment of tax for purchase of poor farm. To raise the sum 
necessary for the purchase of land and the erection and furnishing of buildings 
for such asylum, the board of county commissioners in the several counties 
shall have power to assess a tax on property liable to taxation for raising 
a county revenue, not exceeding five hundred dollars unless the amount of 
taxes to be assessed shall be submitted to a vote of the people at the special 
election held pursuant to section 2529, and a majority of all the votes cast at 
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fev miaiees is in favor of such assessment. [R. C. 1905, § 1875; R. C. 1895, 

§ 2534. All poor shall go to the asylum, when. As soon as the necessary 
provisions are made by the erection of suitable buildings, the board shall 
order and direct that all persons who have become permanent charges as 
paupers in the county be removed to such asylum, and shall take such meas- 
ures for the employment and support of such paupers as they may deem 
advisable, and thereafter the overseers of the poor shall from time to time, as 
persons may become permanent charges as paupers, have such persons removed 
to such asylum. [R. C. 1905, § 1876; R. C. 1899, § 1500.] 

§ 2635. Superintendent to give bond. The superintendent shall execute a 
bond to the state in the sum of five hundred dollars, with two or more sureties 
to be approved by the board, conditioned for the faithful discharge of his 
duties, and he shall make to such board at the first and third session in each 
year a detailed report in writing of the time and manner of the admission 
of each pauper, his health and fitness to labor, the results of his industry, 
and the expenses incurred ; provided, that such statement shall show the total 
number of paupers and the commissioner district from which such paupers 
were taken and the total number of patients who pay for their care and the 
amount so paid. The members of such board shall in person annually inspect 
such asylum with regard to its fitness in all respects for the objects of its 
establishment. [1907, ch. 65; R. C. 1905, § 1877; R. C. 1899, § 1501.] 

2536. Children shall be educated, when. Whenever it shall be necessary 
and practicable, poor children of the asylum who cannot be bound out or 
whom it may not be expedient to bind out as apprentices, shall be educated 
thereat. [R. C. 1905, § 1878; R. C. 1899, § 1502.] 

§ 2587. Superintendence of the education of children. The superintendent 
shall superintend and direct the education of such poor children and send 
them to any common schoo! within the county, during the continuance of its 
session. [R. C. 1905, § 1879; R. C. 1895, § 1503.] 

§ 2588. Discontinuance of asylum. Such asylum or poor farm may be dis- 
continued by such board, and the property real and personal sold, leased or 
otherwise disposed of or applied in such manner as may be best for the interests 
of the county. [R. C. 1905, § 1880; R. C. 1895, § 1504.] 

§ 2539. Board of county commissioners may levy poor tax. The board of 
county commissioners may, if it deems it expedient, annually, at its session 
at which the county tax is ordered to be levied and assessed, levy and assess 
a tax for the support of the poor of its county. Such tax shall be collected by 
the county treasurer. [R. C. 1905, § 1881; R. C. 1899, § 1505.] 

§ 2540. Board of asylum and poor farm commissioners. Duties. Report. 
The board of county commissioners shall annually appoint a board of visitors 
consisting of three residents of the county, one of whom shall be a minister of 
the gospel, whose duty it shall be to visit at least quarterly each year the 
asylum in such county and who shall report to the commissioners at least 
quarterly the condition of such asylum and poor farm and the treatment, 
management and the condition of the inmates, and make such recommendations 
im connection with the government of such asylum and the care, treatment 
and management of the same as they shall deem beneficial to the interests of 
the inmates thereof; which report shall be considered by the board of county 
commissioners and shall be published in the official newspapers of the county 
within two weeks after the regular meetings of the board. [1907, ch. 64; R. C. 
1905, § 1882; R. C. 1899, § 1507.] 

. Compensation. Such visitors shall receive such compensation as the 
board shall adjudge reasonable. [R. C. 1905, § 1883; R. C. 1899, § 1507.] 

§ 2542. Sending pauper out of county is unlawful. No person shall either 
directly or indirectly send or be instrumental in sending or causing to be 
sent out of the county where such person properly belongs, any pauper or 
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person who is or is likely to become an object of public charity, into any other 
county of this state, except in the manner provided for in this article. [R. C. 
1905, § 1884; R. C. 1899, § 1508.] 

§ 2543. Penalty for violation of last section. Any person who shall violate 
the provisions of the preceding section is guilty of a misdemeanor, and shall 
be liable to a fine of not exceeding one hundred dollars, or to imprisonment 
in the county jail not exceeding one year or both. [R. C. 1905, § 1885; R. C. 
1899, § 1509.] 

§ 2544. Penalty for bringing pauper into the county. Every person who 
shall bring into and leave any pauper in any county wherein such pauper 
has not a lawful residence, knowing such person to be a pauper, shall forfeit 
and pay the sum of one hundred dollars for each offense, to be sued for 
and recovered by and for the use of such county, by an action in the name 

f the county, and no property shall be exempt from seizure and sale in such 
cases; and it shall be the duty of the board of county commissioners to 
institute suits for all violations of this section; and any such sum when 
collected shall be paid into the county treasury for the use of the county. 
[Ii. C. 1905, § 1886; R. C. 1899, § 1510.] 


ARTICLE 3.— For RELIEF oF NEEDY SETTLERS. 


§ 2545. Appropriation for. There is hereby appropriated annually out 
of any funds in the state treasury not otherwise appropriated, the sum of 
seven thousand dollars, or so much thereof as may be necessary, to be expended 
by the commissioner of agriculture and labor by and with the advice and 
consent of the governor, for the relief of the needy settlers in such counties, 
as by reason of their having reached their constitutional limit of indebtedness, 
may be unable to provide the necessaries of life needed by destitute residents 
of such county. [R. C. 1905, § 1887; 1891, ch. 24, § 1; RB. C. 1899, § 1511.] 

§ 2546. Accounts, how audited. The state auditor is authorized and di- 
rected to audit and allow the accounts of such commissioner of agriculture 
and labor when approved by the governor, secretary of state and attorney- 
general, and he shall issue his warrants on the state treasurer for the amount 
of such accounts. [R. C. 1905, § 1888; 1891, ch. 24, § 2; R. C. 1895, § 1512.] 


ARTICLE 4.— CARE OF THE INSANRB. 


§ 2547. Appointment of commissioners of insanity. In each organized 
county of this state there shall be a board of commissioners consisting of three 
persons, to be styled ‘‘ commissioners of insanity,’’ two of whom shall con- 
stitute a quorum. The county judge shall be a member of such board and its 
chairman. The other two members shall be appointed by the board of county 
commissioners, one of whom shall be a reputable practicing physician, and 
the other a reputable practicing attorney; and such appointment shall be 
made from persons residing as near as may be to the county seat. Such com- 
missioners shall be appointed for the term of two years and until their suc- 
cessors are appointed and qualified. The appointment of successors can be 
made at any time within three months prior to the expiration of the term of 
the incumbents. In case of the temporary absence of such commissioners or 
their inability to act, the county judge shall call to his aid a reputable prac- 
ticing physician or attorney, who, after qualifying as in other cases, may act 
in the same capacity. In case of the temporary absence from the county of 
the county judge or his inability to act, the state’s attorney shall act in his 
place and stead, as chairman of said board, and shall have full authority to issue 
subpoenas and issue commitments, and do all necessary acts as said chairman. 
He shall take the same oath as that required of the commissioners in section 
2548. The records in such cases must show the fact of all absences. [1909, 
ch. 143; R. C. 1905, § 1889; 1879, ch. 23, § 16; R. C. 1895, § 1513.] 
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§ 2548. Oath of commissioners. Organization and meetings. Before enter- 
ing upon the duties of their office the persons so appointed shall take and 
subscribe an oath to support the constitution of the United States and the 
constitution of this state, and faithfully to discharge their duties as such 
commissioners according to law, which oath shall be filed with the county 
judge, who shall enter a memorandum thereof on the records. On organizing 
they shall choose one of their number as clerk of such board. They shall 
hold their meetings at the office of the county judge unless for good reasons 
they shall fix some other place. If they deem it necessary or advisable, 
they may hold sessions at such regular times as they may fix. They shall 
also meet on notice from the chairman of the board. [R. C. 1905, § 1890; 
1879, ch. 23, § 17; R. C. 1895, § 1514.] 

§ 2549. Duties of chairman. Books to be kept. Notices. The chairman 
of the board shall sign and issue all notices, appointments, warrants, subpoenas 
and other process required to be given or issued by the commissioners, affixing 
thereto his official seal as county judge. He shall file and carefully preserve 
in his office all papers connected with any inquest by the commissioners, and 
properly belonging to his office, with notices, reports and other communica- 
tions. He shall keep separate books in which to record the proceedings of 
the board, and his entries shall be sufficiently full to show, with the papers 
filed, a complete record of the findings, orders and transactions. The notices, 
reports and communications herein required to be given or made; may be 
sent by mail unless otherwise provided, and the fact and date of such sending 
and their reception must be noted on the proper record. [R. C. 1905, § 1891; 
1879, ch. 23, § 18; R. C. 1899, § 1515.] 

§ 2550. Duties and powers of commissioners. Such commissioners shall 
have cognizance of all applications for admission to the hospital or for the 
safe keeping otherwise of insane persons within their county, except in cases 
otherwise specially provided for. They shall have power to issue subpoenas 
and compel obedience thereto, to administer oaths, and do any act necessary 
and proper in the premises. [R. C. 1905, § 1892; 1879, ch. 23, § 19; R. C. 
1899, § 1516.] 

§ 2551. Applications for admission to hospital. Applications for admis- 
sion to the hospital must be made in writing in the nature of an information 
verified by affidavit. Such information must allege that the person in whose 
behalf the application is made is believed by the informant to be insane and 
a fit subject for custody and treatment in the hospital for the insane; that 
such person is found in the county and has a legal residence therein, if 
such is known to be the fact; and if such residence is not in the county, where 
it is, if known, or where it is believed to be, if the informant is advised on 
the subject. [R. C. 1905, § 1893; 1879, ch. 23, § 20; R. C. 1899, § 1517.] 

§ 2552. Investigation by commissioners as to the alleged insanity. On 
the filing of an information as above provided, the commissioners shall at 
once investigate the grounds of such information. For this purpose they 
may require that the person for whom such admission is sought be brought 
before them, and that the examination be had in his presence, and they may 
issue their warrant therefor and provide for the suitable custody of such 
person until their investigation is concluded. Such warrant may be executed 
by the sheriff or any constable of the county, or if they shall be of opinion 
from such preliminary inquiries as they may make, and in making which 
they shall take the testimony of the informant if they deem it necessary 
or desirable, and of other witnesses if offered, that such course would probably 
be injurious to such person or attended with no advantages, they may dispense 
with such presence. In their examination they shall hear testimony for and 
against such application, if offered. Any citizen of the county or any relative 
of the person alleged to be insane, may appear and resist the application, 
and the parties may appear by counsel if they elect. The commissioners, 

40 625 


§§ 2552-2554 POLITICAL CODE. Police of the State. 


whether they decide to dispense with the presence before them of such person 
or not, shall appoint some regular practicing physician of the county to visit 
such person and make a personal examination touching the truth of the 
allegations in the information, and touching the actual condition of such 
person, and forthwith report to them thereon. Such physician may or may 
not be of their own number, and the physician so appointed and acting 
shall certify under his hand that he has, in pursuance of his appointment, 
made a careful personal examination as required, and that on such examina- 
tion he finds the person in question insane, if such is the fact, and if otherwise, 
not insane; and in connection with his examination such physician shall 
endeavor to obtain from the relatives of the person in question, or from 
others who know the facts, correct answers, as far as may be, to the inter- 
rogatories hereinafter required to be propounded in such cases, which inter- 
rogatories and answers shall be attached to his certificate. [R. C. 1905, 
§ 1894; 1879, ch. 23, § 21; BR. C. 1899, § 1518.] 

§ 2553. How patient shall be sent to hospital. On the return of the phy- 
sician’s certificate, the commissioners shall as soon as practicable, conclude 
their investigations, and having done so they shall find whether the person 
alleged to be insane is insane; whether, if insane, a fit subject for treat- 
ment and custody in the hospital; whether the legal residence of such per- 
son is in their county, and if not in their county, where it is, if ascertained. 
If they find such person is not insane, they shall order his discharge, if in 
custody. If they find such person insane, and a fit subject for treatment 
and custody in the hospital, they shall forthwith issue their warrant and a 
duplicate thereof, stating such finding, with the residence of the person, if 
ascertained; and if not ascertained, their information, if any, in regard 
thereto, authorizing the superintendent of the hospital to receive and keep 
such person as a patient therein. Such warrant and duplicate with the finding 
and certificate of the physician shall be delivered to the sheriff of the county, 
who shall execute the same by conveying such person to the hospital and 
delivering him with such duplicate and physician’s certificate and finding 
to the superintendent thereof. The superintendent over his official signature 
shall acknowledge such delivery on the original warrant, which the sheriff 
shall return to the county judge with his fees and expenses indorsed thereon. 
If neither the sheriff nor his deputy is at hand, or if both are otherwise 
engaged, the commissioners may appoint some other suitable person to execute 
the warrant in his stead, who shall take and subscribe an oath faithfully to 
discharge his duty, and shall be entitled to the same fees as the sheriff. The 
sheriff or any other person so appointed may take to his aid such assistance 
as he may. need to execute such warrant; but no female shall thus be taken 
to the hospital without the attendance of some other female, or some relative 
of such person. The superintendent in his acknowledgment of delivery must 
state whether there was any such person in attendance, and give the name, 
if any. If any relative or intimate friend of the patient, who is a suitable 
person, shall so request, he shall have the privilege of taking and executing 
such warrant in preference to the sheriff or any other person, and without 
taking such oath, and for so doing he shall be entitled to his necessary 
expenses, but no fees. [R. C. 1905, § 1895; 1879, ch. 23, § 22; R. C. 1899, 

19. 
a - settlement ” acquired by residence in county for ninety days. Bigelow v. Min- 
nehahe County, 17 S. D. 331, 96 N. W. 698. 

§ 2554. Disposition of insane person when accommodations of hospital 
are insufficient. If in the case of any persons found to be insane and fit 
subjects for custody and treatment in the hospital as above provided, it 
shall be shown to the satisfaction of the commissioners that they cannot at 
once be admitted therein, and they cannot with safety be allowed to go at 
liberty, the commissioners shall require that such patients shall be suitably 
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provided for otherwise until such admission can be had, or until the occasion 
therefor no longer exists. Such patients may be cared for either as public or 
private patients. Those shall be treated as private patients whose relatives or 
friends will obligate themselves to take care of and provide for them without 
publie charge. In the case of any one treated as a private patient, the com- 
missioners shall appoint some suitable person a special custodian, who shall 
have authority and whose duty it shall be in all suitable ways to restrain, 
protect and care for such patient in such manner as best to secure his safety 
and comfort, and in such manner as best to protect the persons and property 
of others. In the case of public patients the commissioners shall require that 
they be in like manner restrained, protected and cared for by the overseers 
of the poor, at the expense of the county, and they may accordingly issue 
their warrants to such overseers of the poor, who shall forthwith comply 
with the same. If there is no poor house for the reception of such patients, 
or if no more suitable place can be found, they may be confined in the county 
jail in the charge of the sheriff, or such commissioners, in their discretion, 
may require that such persons be taken to the asylum of any state that may 
be designated by the governor, who is hereby authorized and empowered to 
make the best terms he can with the authorities of any asylum in any state 
for the admission of such patients. [R. C. 1905, § 1896; 1879, ch. 23, § 25; 
R. C. 1899, § 1520.] 

§ 2555. Insane persons cared for by county. On application to the com- 
missioners, on behalf of persons alleged to be insane and whose admission 
to the hospital is not sought, made substantially in the manner above pre- 
scribed and asking that provision be made for their care as insane, either 
public or private, within the county, and on proof of their insanity and need 
of care as above provided, the commissioners may provide for their care, 
protection and restraint as in other cases. [R. C. 1905, § 1897; 1879, ch. 23, 
§ 26; R. C. 1899, § 1521.] 

§ 2556. Commissioners to provide for insane persons. On information laid 
before the commissioners of any county that a certain insane person in the 
county is suffering for want of proper care, they shall forthwith inquire into 
the matter, and if they find the information well founded they shall make 
all needful provision for the care of such person as provided in other cases. 
[R. C. 1905, § 1898; 1879, ch. 23, § 27; R. C. 1899, § 1522.) 

§ 2557. Insane not to be restrained of liberty except by proper authority. 
. No person supposed to be insane shall be restrained of his liberty by any 
other person otherwise than in pursuance of authority obtained as herein 
required, excepting to such extent and for such brief period as may be 
necessary for the safety of persons and property until such authority can 
be obtained. [R. C. 1905, § 1899; 1879, ch. 23, §.28; R. C. 1899, § 1523.] 

§ 2558. Penalty for cruelty to insane. Any person having the care of an 
insane person and restraining such person, either with or without authority, 
who shall treat such person with wanton severity, harshness or cruelty, or 
shall in any way abuse such person, shall be guilty of a misdemeanor, besides 
being liable to an action for damages. [R. C. 1905, § 1900; 1879, ch. 23, § 29; 
R. C. 1899. § 1524.] 

§ 2559. Transfer of insane under county care. Insane persons who shall 
have been under care either as public or private patients, outside of the 
hospital, by authority of the commissioners of any county, may on application 
be transferred to the hospital whenever they can be admitted thereto, on the 
warrant of such commissioners. Such admission may be had without another 
inquest at any time within six months after the inquest already had, unless 
the commissioners shall deem a further inquest advisable. [R. C. 1905, § 1901; 
1879, ch. 23, § 30; R. C. 1899, § 1525.] 

§ 2580. Application for admission to hospital. In each case of applica- 
tion for admission to the hospital, full and correct answers must be given to 
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the following interrogatories, so far as they can be obtained by examination 
of the patient and other witnesses, and shall accompany the physician’s 
certificate; and if on further examination, after the answers are stated, any 
of them are found to be erroneous, the commissioners shall cause them to be 
corrected. All questions under the heading ‘‘ property statement ’’ must be 
fully answered and a statement thereof and the certificate accompany the 
patient before the patient is entitled to admission to the hospital. A failure 
on the part of the county commissioners of insanity to fully inquire and 
report upon the property of the patients, their estate or husbands, parents, 
guardians or relatives, shall be a sufficient excuse for refusal to receive such 
patients at said hospital: 

1. What is the patient’s name? Married or single? If any children, 
how many? Age of youngest child, and age of patient. 

2. Where was the patient born? 

3. Where is his place of residence? 

4. What has been the patient’s occupation? 

d. Is this the first attack? If not, when did others occur and what was 
their duration? 

6. haa were the first symptoms of this attack manifested, and in what 
way 

7. Does the disease appear to be increasing, decreasing or stationary! 

8. Is the disease variable, and are there rational intervals? If so, do they 
occur at regular periods? 

9. On what subject or in what way is derangement now manifested? 
(State fully.) 

10. Has the patient shown any disposition to injure others? 

11. Has suicide ever been attempted? If so, in what way? Is the pro- 
pensity now active? 

12. Is there a disposition to filthy habits, destruction of clothing, breaking 
glass, etc.? 

13. What relatives, including grandparents and cousins, have been insane? 

14. Did the patient manifest any peculiarities of temper, habits, disposition or 
pursuits, before becoming insane? Any predominant passion, religious im- 
pression, etc.? 

15. Has the patient been subject to any bodily disease, epilepsy, sup- 
pressed eruptions, discharge of sores, or ever had an injury of the head? 

16. Was the patient ever addicted to intemperance in any form? 

17. Has restraint or confinement been employed? If so, what kind and 
how long? 

18. What is supposed to be the cause of the disease? 

19. What treatment has been pursued for the relief of the patient? (Men- 
tion particulars and the effect.) 

20. State any other matters supposed to have any bearing on the case. 


PROPERTY STATEMENT. 

ee eae Aree ne of ..................-., being first duly sworn, makes 
answer to the following questions as herein set forth: 

1. What is your name, address and relation to the above insane person? 

2. What is the description and value of the real estate of said insane 

rson ? 
3. What, if any, mortgages are out against it? Give date, amount, rate 
of interest, and when due and to whom given. 

4. What personal property, insurance or money has said insane person? 
Give full description, stating value of each. 

5. What, if any, mortgages are out against said personal property? Give 
date, amount, when due, and rate of interest. 

6. What real estate has the parents of said insane person, if.............. 


is under twenty-one years of age? 
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7. Is same incumbered? If so, give date, amount, and when such incum- 
brance is due. 

8. What personal property, money, grains, etc., have the parents of said 
insane person! 

9. What is the rental value of said real estate of said insane person? 

10. What is the salable value thereof ? 

11. What is the value of the personal property of said insane person? 

12. What is the value of the real estate of the parents of said insane 
person ? 

13. What is the value of the personal property of the parents of said 
insane person? 

14. If said insane person is married, give description of his wife’s or her 
husband’s real estate. Give value of same. 

15. Is it mortgaged? If so, for how much, to whom, when, and when due. 

16. Give description and value of personal property of the husband or 
wife of said insane person. 

17. Who is the guardian of said insane person? What, if any, property 
does he hold belonging to him or her? Give its value. 

(Signed).......... Suraeieiawe wears tae 

I hereby certify that the foregoing ............ se ahsieg aeeaiea seranoues was by me 
duly sworn and that ................ he gave the foregoing answers, and 
after reading (or having read) the same, made oath that the said answers 
were true, to the best of his knowledge and belief, and subscribed his name 


thereto this ........ Gay Ol bi ccsdein gee , A.D. 19... 
County Judge and Chairman of Commissioners of Insanity in and for....... 
saeacorteacs weeeeeeee. County, North Dakota. 

CERTIFICATE OF VALUE OF PROPERTY. 

In the matter of the insanity of ...............0000- ‘ 

This 1s to certify that we ............--22 eee and ....... cc eeccceeseee 
BNO ei et bade Le eee , the commissioners of insanity of...............6- 
eounty, have made a thorough examination and faithful investigation as to 
the property holdings of the above insane person .............6- parents or 
guardian, and attach hereto a duplicate copy of our testimony and we find 
the property Of 4 oc. .s0kisswsin ses we etas WOrth Westin ase cscreteses dollars. 

By order of the insanity board of ............ are eee ere county, North 
Dakota. 

Dated this’ scscsics GAY OL 66s severe wey 19s. 


[R. C. 1905, § 1902; 1879, ch. 23, § 31; R. C. 1899, § 1526; 1903, ch. 106.) 

§ 2561. Insane nonresident, disposition of. Whenever any person shall 
be found by the commissioners of insanity to be insane, and a fit subject for 
custody and treatment in the hospital for the insane, and such person has 
no legal residence within this state, such person shall be sent, at the expense 
of the state, to the place where such person belongs in every case where such 
place of residence can be ascertained. And it shall be the duty of the commis- 
sioners of insanity at the inquest, to ascertain the place where such person 
belongs when the same can be conveniently done. The sheriff of the county 
shall convey such person to the place where he belongs, and shall charge the 
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game fees for such services as he is now allowed by law for transporting 
patients to the hospital for the insane, which shall be paid out of the state 
treasury. [R. C. 1905, § 1903; 1903, ch. 107.] 

2562. Proceedings for release of persons alleged not to be insane. On 
a statement in writing verified by affidavit, addressed to the county judge of 
the county in which the hospital is situated, or of the county in which any 
person confined in the hospital has his residence, alleging that such person is 
not insane and is unjustly deprived of his liberty, such judge shall appoint a 
commission of not more than three persons in his discretion, to inquire into the 
merits of the case, one of whom shall be a physician and if two or more are 
appointed, one shall be an attorney. Without first summoning the person to 
meet them, they shall proceed to the hospital and have a personal interview 
with such person so managed as to prevent him, if possible, from suspecting 
its object; and they shall make any inquiries and examinations they may 
deem necessary and proper of the officers and records of the hospital, touching 
the merits of the case. If they shall deem it prudent and advisable they may 
disclose to the person the object of their visit, and in the presence of such 
person make further investigation of the matter. They shall forthwith report 
to such county judge the result of their examination and inquiries. Such 
report shall be accompanied by a statement of the facts and signed by the 
superintendent. After the receipt of such report, and before finding such 
patient sane or ordering his discharge, the county judge shall notify by 
registered letter, the nearest relative or friend of such patient, together with 
all persons appearing as witnesses at the hearing at which such patient was 
found to be insane, to appear before him not less than five (5) days after the 
mailing of such notice, to give testimony respecting the character of insanity 
of the patient, at and prior to the time such patient was committed, particu- 
larly with respect to matters affecting the question of whether the symptoms 
and actions of such patient at such time disclosed a character of insanity 
in which a recurrence would be expected, and which might render the dis- 
charge of such patient dangerous to his own or the public safety. If on such 
report and statement and hearing of the testimony, if any is offered, the 
county judge shall find the person sane, he shall order his discharge. If he 
shall find him insane he shall authorize his continued detention. The finding 
and order of such judge with the report and other papers, shall be filed in 
his office, and entered on his records and he shall forthwith notify the super- 
intendent of his findings and order and the superintendent shall carry out 
such order. The commissioners appointed as provided in this section shall be 
entitled to their necessary expenses and a reasonable compensation to be 
allowed by such judge and paid by the state out of any funds not otherwise 
appropriated; provided, that the applicant shall pay the same if the judge 
shall find that such application was made without probable grounds, and 
shall so order. [1913, ch. 129; R. C. 1905, § 1904; 1879, ch. 23, § 33; RB. C. 
1899, §.1527.] 

Provisione for proceedi A Oe in absence of person whose mental condition is involved, is 
not for that reason in violation of constitutional guaranty of due process of law. Mc- 
Mahon v. Mead, 30 S. D. 515, 139 N. W. 122. 

§ 2563. Same. Not to be repeated oftener than once in six months. The 
commission so provided for shall not be appointed oftener than once in six 
months for the same person, nor shall such commission be appointed for any 
patient within six months of the time of his admission. [R. C. 1905, § 1905; 
1879, ch. 23, § 34; R. C. 1899, § 1528.] 

§ 2564. Insane persons entitled to habeas corpus. All persons confined 
as insane shall be entitled to the benefit of the writ of habeas corpus, and 
the question of insanity shall be decided at the hearing, and if the judge or 
court shall decide that the person is insane, such decision shall be no bar 
to the issuing of the writ a second time, whenever it shall be alleged that 
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such person shall have been restored to reason. [R. C. 1905, § 1906; 1879, ch. 
23, § 35; R. C. 1899, § 1529.] 
Order of circuit cour€ on writ of habeas corpus is res judicata on subsequent applica- 
tion, except that where release of lunatic from asylum is sought, court may consider ques- 
tion of present sanity. McMahon v. Mead, 30 S. D. 515, 139 N. W. 122. 

§ 2565. Salaries and fees, by whom paid. The commissioners of insanity 
shall each be allowed the sum of two dollars per day for the time actually 
employed in the duties of their office. The county judge, in addition to what 
he is entitled to as commissioner of insanity, shall be allowed one-half as 
much more for making the required record entries in all cases of inquest, 
and of meetings of the board for any purpose, and for the filing of any papers 
required to be filed. He shall also be allowed twenty-five cents for such 
notice or process given or issued under seal as herein required. The examining 
physician shall be entitled to five dollars for each case examined, and mileage 
at the rate of ten cents per mile each way. The sheriff shall be allowed for 
services, other than conveying a patient to the hospital and returning there- 
from, the same fees as for like services in other cases. Witnesses shall be 
entitled to the same fees as witnesses in the district court. The compensation 
and expenses provided for above shall be allowed and paid out of the county 
treasury in the usual manner, except the fees and expenses of the sheriff for 
conveying the patient to the hospital for the insane, or to the authorities 
of another state, which shall be paid out of the state treasury in the usual 
manner. [R. C. 1905, § 1907; 1879, ch. 23, § 41; 1885, ch. 58, § 1; R. C. 1899, 
§ 1530; 1903, ch. 58.] 

§ 2566. Penalty for neglect of duty. Any officer required to perform any 
act and any person accepting an appointment under the provisions of this 
article who willfully refuses or neglects to perform his duty as herein 
prescribed shall be guilty of a misdemeanor besides being liable to an action 
for damages. [R. C. 1905, § 1908; 1879, ch. 23, § 42; RB. C. 1899, § 1531.] 

§ 2567. Terms ‘‘ insane ’’ and ‘‘ idiot ’’ defined. The term ‘* insane ’’ as 
used in this article includes any species of insanity or mental derangement. 
The term ‘‘ idiot ’’ is restricted to persons supposed to be naturally without 
mind. No idiot shall be admitted into the hospital for the insane. [R. C. 
1905, § 1909; 1879, ch. 23, § 45; R. C. 1899, § 1532.) 

Who deemed to be insane persons. 29 Am. Dec. 88. 


“ Insane delusions.” 63 Am. St. Rep. 81. 
“Kleptomania.” 89 Am. St. Rep. 386. 


ARTICLE 5.— CouNTIES LIABLE FOR EXPENSES OF INSANE. 


See also sections 1761, 1762. 

§ 2568. Each county pays charges for its own patients. The expense for 
the care, board and treatment of all patients in the state hospital for the 
insane shall be a charge upon each county sending such patient or patients 
4 ae vk hospital for the insane, as hereinafter provided for. [1907, 
ch. 187, § 4.] 

§ 2569. Statements sent counties. It shall be the duty of the superintendent 
to furnish to the county auditor of each county having patients in the state 
hospital for the insane a quarterly statement giving the number of patients 
and the names of each patient belonging to such county, and the cost of 
maintenance of same. [1907, ch. 137, § 5.] 

§ 2570. Legal residence determined. When the superintendent of the state 
hospital for the insane has been duly notified that a patient sent to the state 
hospital for the insane from one county has a legal residence in another 
county, he shall thereafter hold and keep such patient at the expense of and 
as from the latter county, and such holding shall apply to the expense already 
rai in behalf of such patient and remaining unadjusted. [1907, ch. 137, 
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§ 2571. Adjustment between counties. Expense incurred by one county on 
account of insane persons whose legal residence is in another county shall be 
refunded by the county of such residence and shall be presented to the board 
of commissioners of the county sought to be charged, allowed and paid the 
same as other claims. [1907, ch. 137, § 7.] 

§ 2572. Levy of tax to pay charges. The superintendent shall certify to 
the state auditor on the first day of January, April, July and October of each 
year the amount not previously certified to by him that is due the said hos- 
pital for the insane from the several counties having patients chargeable 
thereto, and said state auditor shall pass the same to the credit of the state 
hospital for the insane. The state auditor shall thereupon notify the county 
auditor of each county so owing, of the amount thereof, and charge the same 
to said county, and the board of county commissioners shall, at the time of 
levying the county taxes as provided in section 2148, include in the itemized 
statement of county expenses upon which the county taxes are required to be 
based by the provisions of the said section, an estimate of the total amount 
which will be chargeable to the county during the ensuing year for the 
care, board and treatment of patients for such county at the state hospital 
for the insane. If any county fails to levy such taxes as herein provided 
sufficient to pay the amount estimated to become chargeable to such county 
during the ensuing year at the time of levying other county taxes, it shall 
be the duty of the attorney-general to bring action in the name of the state 
against such county, to enforce the making of the estimates and the levying 
of taxes as provided herein. [1913, ch. 119, § 1; 1907, ch. 137, § 8.] 

§ 2573. Penalty for failure to pay. Upon the failure of any county to pay 
into the state treasury the amount chargeable to such county for the care, 
board and treatment of patients at the state hospital for the insane at the 
times prescribed in this act, it shall be the duty of the state auditor to charge 
such delinquent county with a penalty of two per cent per month upon the 
amount of indebtedness, then thirty days overdue, for each month, until pay- 
ment eae including the penalty, has been made. [1913, ch. 119, § 2; 1907, 
ch. 137, § 9.] 

§ 2574. Time of payment. It shall be the duty of the county treasurer to 
pay into the state treasury upon the first day of January, April, July and 
October in each year, the amount which on each of such days is due the state 
and chargeable to and owing from the county for the care, board and treat- 
ment of all patients in the state hospital for the insane, and it shall be the 
duty of the state auditor and the state treasurer upon the first day of 
February, May, August and November in each year to transfer the full 
amount received from the counties under the provisions of this article to the 
iol of the state hospital for the insane. [1913, ch. 119, § 10; 1907, ch. 137, 

10. 

§ 2575. Taxes not diverted. Taxes levied and collected in any county for 
the purpose named in this article shall be used only to defray the expenses 
of the insane which are chargeable to such county, and shall not be diverted 
to any other purpose nor be transferred to any other fund by the county 
authorities. [1907, ch. 137, § 11.] 

§ 2576. Improper charges, how determined. Whenever the superintendent 
of the state hospital for the insane has held and treated a patient as from one 
county and the county commissioners of such county make claim that such 
patient is not a proper charge against the said county, and such county com- 
missioners shall notify the state auditor that it is claimed by them that such 
patient is not a proper charge against their county, and shall claim that the 
said patient is a proper charge against some other county, or that such patient 
is @ proper charge against the state at large on account of being a resident 
of some portion of the state which is not in an organized county, or having no 
legal residence in any county of the state, it shall be the duty of the state 
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auditor to give notice to the county auditor of each of said counties to file 
such proofs as they may have with the state auditor within thirty days from 
the time of such notification, and thereupon it shall be the duty of the state 
auditor to investigate the question of the residence of such patient and to 
determine of what county said patient is a proper charge, and shall thereupon 
notify each of said counties of such determination, and shall notify the super- 
intendent of the state hospital for the insane of such determination, and the 
superintendent of the state hospital for the insane, and the state auditor and 
the counties as aforesaid shall thereafter treat and regard such patient as of 
the county, according to the determination of the state auditor; and if 
the state auditor shall find that such patient is not a proper charge against 
any county in the state, such patient shall thereafter be regarded as a proper 
charge against the state at large. [1907, ch. 137, § 12.] 

§ 2577. Right of appeal. If any county or the state of North Dakota shall 
be dissatisfied with the determination of the state auditor in regard to the 
finding aforesaid, such county or the state of North Dakota may appeal from 
the determination of the state auditor to the district court of the said county 
by serving a notice of appeal upon the state auditor and upon one of the 
members of the board of county commissioners of the county adversely inter- 
ested, within thirty days from the date of such finding, and thereupon it 
shall be the duty of the district court to determine the residence of such 
patient and determine to what county such patient is a proper charge, and 
such determination shall be conclusive unless an appeal shall be taken there- 
from in the same manner as now provided for by law for appeals in civil 
actions. [1907, ch. 137, § 13.] 

§ 2578. To whom provisions apply. The two preceding sections shall apply 
to all patients now or heretofore in the state hospital for the insane in refer- 
ence to which a dispute may exist, as well as cases hereafter to arise, and the 
state auditor shall make his charges against the counties in accordance with 
the determination made as herein provided. [1907, ch. 137, § 14.] 

§ 2579. Expenses chargeable against the estate of insane persons. The 
amount of expense incurred by any county in this state for treatment and 
maintenance of any insane person in the state hospital for the insane shall 
be charged against the estate of such insane person ; provided, that the insane 
person has no heirs within the United States dependent upon said estate for 
support; and provided, further, that no real property shall be sold during 
the life of the insane person, except for the maintenance and support of the 
family of said insane person, when it is shown to be for the best interests 
of the state upon order of the proper court; and further provided that no 
personal property shall be sold under five years from the date of sending 
such insane person to the state hospital for the insane, unless by order of 
the proper court, where such property is liable to deteriorate in value during 
the time above specified, and when sold as above the county court shall order 
the proceeds thereof to be safely invested for the benefit of such insane 
person, or be used for the support and maintenance of the family of such 
insane person. [1913, ch. 187; 1907, ch. 137, § 15.] 


ARTICLE 6.— PostaL Riauts oF INSANE PERSONS. 


§ 2580. Postal rights, how secured. Each inmate of the hospital for the 
insane shall be allowed to choose one individual to whom he may write when 
or whatever he desires, and over letters to or from such individual no censor- 
ship shall be exercised or allowed by any person and each inmate shall have 
the right to make a new choice of such individual every three months if he 
30 desires; and it is the duty of the superintendent to furnish each inmate 
with suitable material for writing letters, sufficient for the writing at least of 
one letter a week if the same is requested, unless he is otherwise furnished 
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with such materials; and all such letters shall be dropped by the writers 
thereof, accompanied by an attendant when necessary, into a post office box 
provided by the state at the hospital, and kept in some place of easy access 
to all patients. The attendant is required in all cases to see that each letter 
is directed to the patient’s correspondent, and if it is not so directed it must 
be held subject to the superintendent’s disposal; and the contents of these 
boxes shall be collected once every week by an authorized person from the 
post office department and by him placed in the hands of the United States 
mail for delivery. [R. C. 1905, § 1913; 1887, ch. 122, § 1; RB. C. 1895, § 1533.] 

§ 2581. Duty of superintendent of hospital. It is the duty of the superin. 
tendent to keep registered and posted in some public place at the hospital a 
true copy of the names of each individual chosen as the inmates’ correspond- 
ent, and by whom chosen; and to inform each of the individuals so chosen 
of the name of the person choosing him. The superintendent shall request 
each person so chosen to write his name on the outside of the envelope of each ' 
letter written to the inmate; and all letters bearing the individual writer’s 
name on the outside shall be delivered, or caused to be delivered, by the 
superintendent to the inmate to whom directed without being opened, unless 
there is reason to believe the letter contains some foreign substance which 
might be used for medivation, in which case the letter shall be opened in the 
presence of a competent witness and the substance, if any, shall be delivered 
- -acmciauasid [R. C. 1905, § 1914; 1887, ch. 122, § 2; BR. C. 1899, 

1534. 

§ 2582. Penalty for violation. Any person refusing or neglecting to com- 
ply with, or willfully or knowingly violating any of the provisions of this 
article, shall be guilty of a misdemeanor and be ineligible to any office in the 
hospital afterwards. A printed copy of this article shall be framed and kept 
posted in each ward of the hospital. [R. C. 1905, § 1915; 1887, ch. 122, §§ 3, 4 
R. C, 1895, § 1535.] 


ARTICLE 7.—StTaTeE TUBERCULOSIS SANITARIUM. 


§ 2583. Established and located. There is hereby established a sanitanum 
known as the North Dakota state tuberculosis sanitarium for the treatment 
of pulmonary tuberculosis, to be built upon the site secured at Dunseith in 
the county of Rolette in said state by the temporary board provided for in 
chapter 137 of the Laws of 1909. [1911, ch. 44, § 1.] 

The sanitarium was first established, but not located, by Laws 1909, ch. 137, which also 
provided for its temporary government “ for the purpose of its location, the purchase of a 

ay for the same,” etc., and made an appropriation for carrying out the provisions of the 
ac 

§ 2584. Board of trustees. The general supervision and government of this 
sanitarium shall be vested in a board of trustees which shall consist of five 
members appointed by the governor, one of whom shall be a member of the 
state board of health, and at least two other members shall be licensed 
physicians, graduates ‘of a reputable medical college, and who shall hold 
their offices for the term of one, two, three, four and five years, respectively, 
beginning with the first day of April, 1911, "and continuing until their respec- 
tive successors are appointed and qualified. Previous to the first day of April 
in each year thereafter the governor shall appoint one member to hold office 
for the term of five years beginning with the first day of April of the year 
of his appointment and continuing until his successor is appointed and 
qualified. Any member of the board of trustees may be removed by the 
governor for such cause as he may deem sufficient and any vacancy occurring 
from any cause in said board shall be filled as hereinbefore provided for the 
unexpired term. No member of the board of trustees shall receive any com- 
pensation for his services, but all expense incurred in the discharge of his 
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official duties shall be paid from the current expense fund of the institution 


upon the presentation of vouchers properly certified. [1911, ch. 44, § 2.] 
The board of trustees no longer exists, and all its powers are vested in the state board 
of control. See sections 243, 244. 


§ 2585. Financial management. All matters pertaining to the financial 
management of the sanitarium, including the erection and equipment of 
buildings and the maintenance of the institution shall be under the immediate 


direction of the board of trustees. [1911, ch. 44, § 3.] 
But see note to section 2584. 


§ 2586. Superintendent, assistants and employes. Report. The appoint- 
ment and removal of the superintendent of the sanitarium and his compensa- 
tion shall be fixed by the board of trustees. The superintendent of the 
sanitarium shall appoint subject to the approval of the board of trustees such 
medical assistance as the board of trustees may consider necessary. All other 
employes necessary for the sufficient management of the institution shall be 
selected by the superintendent. The number of employes and compensation 
for such medical assistance and employes shall be determined by the board. 
The superintendent shall have general charge of the sanitarium and grounds, 
and the direction, control and discipline of all persons, employes and patients. 
He shall maintain salutary discipline among all employes and patients of 
the sanitarium and enforce strict obedience to all rules and regulations of the 
institution. All rules and regulations relating to the conduct of patients and 
employes shall be formulated by the superintendent subject to the approval 
by the board of trustees. The superintendent shall cause complete records 
to be kept of all persons admitted as patients, which record shall show the 
period of treatment of each patient, and shall submit to the board reports 
of the institution in such form as the board may require. The superintendent 
shall also submit a biennial report to the board giving in detail the methods 
of treatment of patients, results accomplished and a general account of con- 
ditions existing at the institution. Such report shall be included in and 
made a part of the biennial report of the board, and such board may author- 
ize the printing of a number of copies of the separate report of such institu- 
tion, which number shall not exceed one thousand and charges for the 
printing of said separate copies to be paid in the same manner as the reports 


of the various departments of the state are paid. [1911, ch. 44, § 4.] 
But see section 258, and note to section 2584. 


§ 2587. Admission to the sanitarium. All persons affected with pulmonary 
tuberculosis may be admitted to said hospital, but incurable patients must be 
kept separate and apart from the curable under rules and regulations to be 
prescribed by the superintendent. Applicants for admission to the sanitarium 
shall be examined at various places throughout the state designated by the 
board. Such examinations shall be made by the regular authorized medical 
examiner, or examiners, of such institution, who shall be a citizen or citizens 
of the state of North Dakota, and whose duty it shall be to examine all 
persons applying for admission to the sanitarium. The fee of the examining 
physician shall not exceed four dollars in any case, said amount to be paid 
by the applicant. If the applicant is unable to pay such fee, then such fee 
shall be a charge against the county in which the patient resides. Said 
examining physician shall be appointed by the board of trustees. (1911, 


ch. 44, § 5.] 
But see note to section 2584. 
Admission to cottages, see sections 2592, 2593. 


§ 2588. Cost of maintenance of patients. How paid. All patients admitted 
as patients to the sanitarium shall pay to said institution the cost of their 
maintenance. The charges for any patient or patients may, however, be paid 
by any person or persons or society. The determination of each sum shall 
be made by the superintendent with the approval of the board of trustees. 
Any person who is unable to pay the charges for his or her support may be 
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admitted to the sanitarium if it has been determined by the examining 
physician that such person is suffering from pulmonary tuberculosis, pro- 
vided, however, that before such person shall be admitted to the sanitarium, 
he or she shall have a statement from the judge of the county court of the 
county within which he or she resides setting forth the fact that he or she 
is unable to pay the regular charges. Said judge, upon the presentation of 
the report of the duly authorized examining physician that such person is 
afflicted with pulmonary tuberculosis, shall make an investigation and if he 
finds that such applicant or his legal representatives are actually unable to 
pay such charges, shall approve in writing the application of such person. 
Said judge shall immediately forward to the superintendent of the sanitarium 
a certificate in writing that such patient is unable to pay said charges and 
that he or she is a resident of the county in which such application has been 
so approved, the county from which such patient has been so certified shall 
be charged with the maintenance of such patient at the rate of five dollars 
per week during the time that he or she remains in said institution as an 
inmate. Such charge shall be collected in the manner provided in chapter 137 
of the Session Laws of 1907, provided, however, the admission of every 
patient shall be subject to the final approval of the superintendent and the 
board of trustees. And any person who may be unable to pay the full 
charge for maintenance may be received upon paying the amount charged 
for county patients, if the board of trustees shall first find that the patient 
has truly represented the circumstances and is really unable to pay more 
than the amount charged for county patients. (1911, ch. 44, § 6.] 

But see as to the board of trustees, section 2584. 

For chapter 137 of the Session Laws of 1907, to which section 2588 refers, see sections 

2568-2579, 1761, 1762. 

§ 2589. Board of trustees may accept gifts, donations, etc. The board of 
trustees is empowered to accept as a trustee any gift, donation or funds from 
any other source, whether subject to the special provisions of the donors or 
not, and such gifts, donations or funds shall be placed to the credit of the 
tuberculosis sanitarium fund and expended by the board of trustees in 
accordance with the terms of the gift or donation if any, and if no terms 
are raat then for the general maintenance of the institution. [1911, 


ch. 44, § 7 
But see as to the board of trustees the note to section 2584. 


§ 2590. Fraternal society cottages. Any fraternal corporation or society 
organized under the laws of this state or authorized to transact business in 
this state, is hereby empowered and authorized to build upon the site of the 
state tuberculosis sanitarium at Dunseith in the county of Rolette, a cottage 
or cottages for the treatment of members of such corporations or societies 
and their families affected with pulmonary tuberculosis. [1913, ch. 286, § 1.] 

§ 2591. Application and permit for cottages. Any such fraternal corpora- 
tion or society desiring to construct a cottage or cottages as provided in 
section 2590, may make an application in writing to the board of trustees of 
the state tuberculosis sanitarium at Dunseith, or other governing board, 
setting forth in such application a description of the cottage or cottages 
desired by such corporation or society to be erected on such site, and the 
said board of trustees or other governing board, and the superintendent of 
the state tuberculosis sanitarium may permit such corporation or society to 
erect any cottage or cottages, as they may deem proper, and to construct 
any necessary sewerage, water mains, electric light connections, telephone 
lines necessary for the use of such cottage or cottages so erected by such 
fraternal corporation or society ; and the board of trustees or other governing 
board of the state tuberculosis sanitarium is hereby authorized to make a 
contract with such fraternal corporation or society for the furnishing of such 
cottage or cottages with heat, light, water, sewerage, as may be necessary 
to maintain said cottage or cottages, and may contract to furnish medica] 
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attendants, medicines, nurses, food and anything else necessary for the care 
and maintenance of the patients in such cottage or cottages so erected as 


hereinbefore stated. [1913, ch. 286, § 2.] 
But eee as to the board of trustees the note to section 2584. 

§ 2592. Use of cattages. All members of such corporation or society men- 
tioned in section 2590, and all members (or) in their families affected with 
pulmonary tuberculosis, may be admitted to said cottage or cottages under 
rules prescribed by the governing body of such corporation or society, except 
as otherwise provided in this act [sections 2590-2593] ; provided, however, that 
all incurable patients must be kept separate and apart from the curable pa- 
tients under rules and regulations to be prescribed by the board of trustees of 
the state tuberculosis sanitarium, or other governing board. [1913, ch. 286, 

3. 
$3.) But see as to the board of trustees the note to section 2584. 

§ 2593. Terms of admission to cottages. Such corporation or society may 
admit to such cottage or cottages all patients eligible to admission to the 
state sanitarium, under section 5 of chapter 44 of the Session Laws of 1911 
[section 2587 herein], upon such terms as may be agreed upon by the trustees 
of the state sanitarium and the governing body of such corporation or 
society. [1913, ch. 286, § 4.] 

But see as to the board of trustees the note to section 2584. 


ARTICLE 8.— MARKS AND BRANDS. 


§ 2594. Office for recording brands. A general office for recording marks 
and brands shall be maintained at the seat of government, and the duties 
thereof shall be performed by the commissioner of agriculture and labor. 
[R. C. 1905, § 1916; 1891, ch. 40, § 1; R. C. 1899, § 1536; 1901, ch. 124, § 1.] 

§ 2595. Brands, how obtained and recorded. Whenever any person desires 
the exclusive use of any mark or brand, he may make application therefor 
to the commissioner of agriculture and labor, setting forth a description of 
the mark or brand of which he desires the exclusive use, accompanying the 
same with a facsimile thereof and stating for what the same is to be used 
and the place or position it is to occupy, and it shall be the duty of the com- 
missioner to record such mark or brand with a description of the place or 
position such mark or brand shall occupy on the animal, consulting always 
the choice and convenience of the applicant therefor, so far as may be, with- 
out conflicting or interfering with any previous mark or brand. [R. C. 1905, 
§ 1917; 1891, ch. 40, § 2; R. C. 1895, § 1537; 1901, ch. 124, § 1.] 


Cancellation and re-recording of all brands, see section 2602. 

§ 2596. Commissioner of agriculture and labor records brands. The com- 
missioner of agriculture and labor shall keep a record of all marks and brands, 
showing the names and residences of the persons owning the same, together 
with a description and facsimile of such mark or brand, and in ease of live 
stock the range occupied by such stock, as near as may be, which record shall 
be open to the inspection of any person interested, and he shall deliver to the 
owner of such mark or brand a certificate thereof, which certificate shall be 
deemed evidence of ownership, for which he shall charge and collect a fee 
oe en vawe [R. C. 1905, § 1918; 1899, ch. 108; R. C. 1899, § 1538; 1901, 
ch. , el. 

§ 2597. Brands must be vented. It shall be the duty of all persons who 
sell live stock of any kind to another to vent their brand on the part of the 
animal which the purchaser may determine; provided, that such vent brand 
shall be upon the same side of the animal as the original, either by inverting 
the original brand, or by a vent brand prepared for that purpose. Such vent 
brand shall be not less than one-half the size of the original brand, and shall 
be of the type of the original brand, and such venting as above provided shall 
be prima facie evidence of the sale or transfer of such stock. [R. C. 1905, 
§ 1919; 1891, ch. 40, § 6; RB. C. 1899, § 1540.) 
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§ 2598. When similar brands may be recorded. The commissioner of agri- 
culture and labor shall refuse to receive for record any brand, which, being 
the same as any previously recorded, shall have added thereto any or either 
of the following: A bar, a circle, a half circle, a quarter circle, a diamond 
or a half diamond; provided, that a similar device, figure or letter, but placed 
on a different part of the animal, may be so received and recorded. ([R. C. 
1905, § 1920; 1891, ch. 40, § 7; RB. C. 1899, § 1541.] 

§ 2599. Shall cancel brand. The commissioner of agriculture and labor 
shall cancel a legally registered brand only when he receives for file a bill of 
sale therefor, properly. executed by the record owner, as shown by the regis- 
ters in his office. [1909, ch. 51.] 

2600. Who have a right to record brands. All persons who have hereto- 
fore recorded any mark or brand in any county of this state, shall have the 
prior right to the exclusive use of such mark or brand; provided, that where 
two or more of such marks or brands conflict with each other, the one first 
recorded shall have priority ; provided, further, that all stock brands recorded 
in the office of the secretary of state prior to the first day of December, 1891, 
under the provisions of law, shall be in no wise invalidated by any of the 
provisions of this article. [R. C. 1905, § 1921; 1891, ch. 40, § 9; BR. C. 1899, 
§ 1542; 1901, ch. 124, § 1.] 

§ 2601. Exclusive trade mark obtained, how. Any person desiring to 
secure within this state the exclusive use of any name, mark, brand, print, 
designation or description for any article of manufacture or trade or for any 
mill, hotel property, machine shop or other business as a trade mark, shall 
deliver or cause to be delivered to the secretary of state a particular descrip- 
tion or facsimile of such mark, brand, name, print, designation or description 
as he desires to use, and if there is not an application already filed for the 
same or a8 similar mark, brand, name, print, designation or description, he shall 
immediately record the same in a book to be provided and kept for that 
purpose, which book shall be at all times subject to public inspection and 
examination, and after the same shall have been recorded as herein provided, 
the person causing the same to be recorded shall have the exclusive mght 
to the use thereof; provided, that nothing herein contained shall be construed 
to authorize the use of figures, letters or Roman numerals. [R. C. 19085, 
§ 1922; 1891, ch. 40, § 10; BR. C. 1899, § 1543; 1901, ch. 124, § 2.] 


Right to protection against use by rival of similar design, shell or pattern not protected 
by patent. 19 L.R.A.(N.S.) 269; 37 LR.A.(NS.) 259. 


Relief against the infringement of trade name not used in connection with manufac- 
tured articles. 15 L.R.A.(NS.) 625. 


Right to protection against use of a particular number ase trade mark by a competitor. 
8 L.R.A.(NS.) 1153. 

§ 2602. Cancellation November first, 1913; re-recording owner’s preference 
right to re-record. On the first day of November, nineteen hundred thirteen, 
each and every live stock brand or mark shall be canceled, and no person, co- 
partnership, company, firm or corporation shall use nor have any right, title 
or interest in or to any live stock brand or mark previously recorded in this 
state. Provided, however, that if a person, copartnership, company, firm or 
corporation may desire to continue ownership thereof, the brand or mark 
must be re-recorded on or before December first, nineteen hundred thirteen. 
Failure to re-record any previously recorded live stock brand or mark on or 
before the time specified, and under provisions hereof, shall be deemed an 
absolute abandonment to the state of North Dakota of such previously 
recorded live stock brand or mark. On and after January first, nineteen 
hundred fourteen, the commissioner of agriculture and labor shall accept 
regular applications for the issuance to any one of such abandoned live stock 
brand or mark; and the said commissioner of agriculture and labor is hereby 
authorized, empowered and directed to issue his certificate for the use of such 
abandoned brand or mark within this state. (1913, ch. 8, § 1.] 
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§ 2603. Commissioner to notify present record owners. How. When com- 
plete. It shall be the duty of the commissioner of agriculture and labor to 
notify, on or before August first, nineteen hundred thirteen, each and every 
record owner of live stock brands or marks of the final date set for cancella- 
tion, and also of his, her or their prior right to re-record such previously 
recorded live stock brand or mark. Such notice shall be given in writing, 
legibly written, sent by ordinary first-class mail, and addressed tu the record 
owner at the address shown last upon the present records. [1913, ch. 8, § 2.] 

§ 2604. Publication of notice of expiration of time for preference right of 
re-record. It shall be the duty of the commissioner of agriculture and labor 
to publish in each official county newspaper in every county where brands or 
marks are in use, a notice of the expiration of the time fixed by law for the 
re-recording of live stock brands or marks, and of the prior right of record 
owners to re-record his, her or their previously recorded brands or marks. 
Such publication shall begin on or about the first of September, nineteen hun- 
dred thirteen, and shall continue at least three successive times in each of 
such newspapers. The commissioner shall also request each newspaper pub- 
lishing notices to call attention to this law in a news item in the regular 
columns, for which no charge shall be allowed. [1913, ch. 8, § 3.] 

§ 2605. Manner of recording and re-recording; fees. Re-recording of aban- 
doned live stock brands or marks, and the recording of new brands and marks 
shall conform in all respects to existing provisions of law, and not otherwise. 
The previously issued certificate must be surrendered to the commissioner of 
agriculture and labor, accompanied by an application to re-record, and also 
accompanied by either money order or bankable draft for twenty-five cents. 
In case the previously issued certificate may have been lost or destroyed the 
original brand records only shall be prima facie evidence of ownership, except 
where a fact can otherwise be established. (1913, ch. 8, § 4.] 

§ 2606. Fees and running expenses. All fees collected under provisions of 
this act [sections 2602-2606] shall monthly be turned over to the state treas- 
urer. All expenses for publication of notices, new books, records and files 
necessary for the establishment and maintenance of a complete system of 
brand recording and brand re-recording shall first be approved by the com- 
missioner of agriculture and labor, and paid by the state treasurer out of the 
general funds. [1913, ch. 8, § 5.] 


ARTICLE 9.— HERDING AND DRIVING. 


§ 2607. Stock grower and drover defined. Each person who shall keep 
neat cattle, horses, mules, sheep, swine or goats for their growth or increase 
within the state, shall be deemed a stock grower. Any person who shall drive 
or bring live stock into or through this state shall be deemed a stock drover. 
[R. C. 1905, § 1923; 1881, ch. 60, § 1; R. C. 1899, § 1544.] 

§ 2608. The term drover defined. For the purposes of this article every 
person having charge or control of any herd of neat cattle, horses or mules, 
numbering five or more, or any flock of sheep numbering twenty-five or more, 
as owner, agent or employe, while the same is being driven from one place 
to another not within the same range or neighborhood, is deemed a drover: 
and every person having charge or control of any such herd or flock while 
subsisting on any public or other range land to which he has no right of 
possession, 1s deemed a herder, whether personally present with such herd or 
not. [R. C. 1905, § 1924; 1897, ch. 69, § 1; R. C. 1899, § 1544a.] 

§ 2609. Shall not entice animals away. No drover or herder of any such 
herd or flock, or assistant of any such drover or herder, shall drive or entice 
any animal of like kind, without the owner’s consent, away from his premises 
or the range or other place usually frequented by such animal or suffer such 
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animal to be driven or enticed away, or to follow, join or remain with such 
herd; and if necessary in order to prevent any such animal belonging to 
another person from being so driven or enticed away or from following, 
joining or remaining with such herd, it is the further duty of every person 
aforesaid to deliver such animal without delay to the owner thereof, if known, 
or if unknown, to some resident of the neighborhood or peace officer of the 
county to be by him returned to the owner or disposed of as an estray accord- 
ing to law. [R. C. 1905, § 1925; 1897, ch. 69, § 2; R. C. 1899, § 1544b.] 

§ 2610. Uniform brand. It is also the duty of every drover to have all 
animals in his charge or control branded or marked with one uniform brand 
or mark. All such horses, mules and cattle shall be branded on a conspicuous 
place on each, with one distinct ranch or road brand of the owner; and all 
such sheep shall be marked distinctly with a mark or device sufficient to dis- 
tinguish the same readily from other sheep. Whenever any animal mentioned 
in this article shall be found with any herd or flock of like kind, as herein- 
before defined, proof of such finding, in addition to the fact that such animal 
was there without the owner’s consent, shall be deemed presumptive evidence 
of a violation of the provisions of section 2609, by each drover, herder or 
assistant having charge or control of such herd at the time of the finding, and 
shall be admissible as such in any action herein contemplated. [R. C. 1905. 
§ 1926; 1897, ch. 69, §§ 3, 4; R. C. 1899, § 1544c.] 

§ 2611. Costs a lien. Every person violating any of the restrictions or 
requirements prescribed by section 2608 is responsible to each person injured 
thereby, to the extent of his damages; which shall include the reasonable 
expenses incurred in searching for and recovering such animal; and when- 
ever judgment is recovered therefor such judgment and costs shall be enforce- 
able as a lien upon the interest of the defendant in the animals constituting 
such herd or flock. [R. C. 1905, § 1927; 1897, ch. 69, § 5; R. C. 1899, § 1544d.] 

§ 2612. Penalty. Whoever shall wrongfully violate any of the provisions 
of section 2609, or fail to observe and fulfill the requirements of section 2610, 
shall for each delinquency forfeit and pay into the court rendering judgment 
therefor a penalty of not less than fifty nor more than two hundred dollars, 
one-half of the sum collected to be paid over to the person complaining or 
informing of such delinquency and the remainder into the general fund of 
the county treasury. Such penalty may be recovered in a civil action before 
any justice of the peace of the proper county, and such Justice shall have 
power to hear and determine the same and enforce the judgment in the same 
manner as other courts of competent jurisdiction. [R. C. 1905, § 1928; 1897, 
ch. 69, § 6; R. C. 1899, § 1544e.] 

§ 2613. Driving stock and trespassing. Any person owning or having 
charge of any cattle, horses, swine or sheep, who shall drive the same into 
or through any county of which the owner is not a resident or land owner or 
stock grower, and when the land in such county is already occupied by settlers 
on ranches, it shall be the duty of such owner or person in charge of such 
horses, cattle, swine or sheep to prevent the same from mixing with the cattle, 
horses, swine or sheep belonging to actual settlers, and also to prevent such 
animals from trespassing on such land as may be the property of an actual 
settler or may be held by him under a homestead or leasehold right, and used 
by him for the grazing of animals, growing hay or timber, or other agricul- 
tural purposes, or doing injury to the ditches made for irrigation of crops. 
If any owner or person in charge of any such animals shall willfully, care- 
lessly or negligently injure any resident of the state by driving such animals 
from the public highways and herding the same on the lands occupied and 
improved by settlers in possession of the same, it shall constitute a misde- 
meanor and shall be punished by a fine of not less than five dollars nor more 
than twenty-five dollars, at the discretion of the court, and render the owner 
or person in charge of such animals liable for such damages as may be done 
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to the property of such settler. [R. C. 1905, § 1929; 1881, ch. 60, § 5; B.C. 
1895, § 1545. 

§ 2614. Wrongful driving of stock. Penalty. When the stock of any 
person shall be driven off its range within the state, against his will, by the 
owners of any drove, and the same shall be found among such drove, every 
person engaged as drover of such drove shall be liable for damages to the 
person injured to the amount of the value of the animal for each head so 
driven off, together with all costs accruing in the trial of such cause, and the 
owner of the animals so driven off shall have a lien on such herd for the 
amount of all such damages and costs. [R. C. 1905, § 1930; 1881, ch. 60, § 6; 
R. C. 1895, § 1546.] 

§ 2615. Duty of drover when stock of resident mixes with drove. When 
the stock of any resident of the state shall mix with any drove of animals, 
it shall be the duty of any drover or person in charge of such drove to cut out 
and separate such stock from such drove immediately. Each person, either 
owner or drover or otherwise connected with such drove, who neglects to 
comply with the provisions of this section shall be fined in a sum not exceed- 
- ing te hundred dollars. [R. C. 1905, § 1931; 1881, ch. 60, § 7; R. C. 1895, 
§ 1547. 

§ 2616. Concerning skinned dead animals. It shall be unlawful for any 
person other than the owner, his agent or employe, to skin or remove from 
the carcass, the skin, hide or pelt of any neat cattle, swine or sheep found 
dead, except when such stock is killed by railroad trains, in which case the 
employes of such railroad may remove the hides from stock so killed. [R. C. 
1905, § 1932; 1881, ch. 60, § 8; R. C. 1899, § 1548.] 


ARTICLE 10.— Herp Law. 


§ 2617. Unlawful for stock to run at large. It shall be unlawful for cattle, 
horses, mules, swine, goats and sheep to run at large at any time, except as 
hereinafter provided. [1913, ch. 178; R. C. 1905, § 1933; 1890, ch. 90, § 1; 
R. C. 1895, § 1549; 1901, ch. 123, § 1.] 

As abrogating provisions of section 8500 in relation to trespass by live etock between 
December and April. Johngon v. Rickford, 18 N. D. 268, 122 N. W. 386. 

Live stock may roam at large; exception. Ely v. Rosholt, 11 N. D. 559, 93 N. W. 864. 

Owners of premises are not required to use greater degree of care to protect remises 
from trespassing cattle, during period cattle may feed on commons, than at any other time. 
Corbett v. Great Northern R. Co., 19 N. D. 450, 125 N. W. 1054. 

Liability for vicious animals. 16 Am. St. Rep. 631. 

Liability of owners for damages resulting from animals. 36 Am. St. Rep. 831. 

Liability of owners for injuries inflicted by vicious animals. 50 Am. Rep. 605. 

§ 2618. Herd law. How and when suspended. The board of county com- 
missioners of each county in the state shall establish stock districts including 
all of the territory within the county for the purposes hereinafter provided. 
The boundaries of districts so established shall follow township lines. A 
stock district may consist of one or more congressional townships, or the 
entire county may be made to comprise one district, and all districts shall 
be subject to the jurisdiction of the board of county commissioners for the 
purposes of this act. If one-fourth of the electors of any such district, as 
determined by the whole number of votes polled at the general election last 
held therein, shall file a petition in the office of the county auditor asking 
that stock be permitted to run at large between certain dates specified in such 
petition, and that the question of permitting stock to run at large in such 
district between such dates be submitted to the voters of said district at the 
next general election, it shall be the duty of the board, within ten days there- 
after, at a regular or special meeting, to declare by resolution that stock may 
run at large within the limits of said district between the dates named in 
said petition except within the corporate limits of any city or village; but no 
stallion, jack, boar, ram, bull or other animals known to be vicious, shall be 
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permitted to run at large at any time. Said resolution shall state the date 
of its taking effect, and shall be effective to permit stock to run at large 
between said dates from and after the date specified in said resolution until 
said proposition shall have been voted upon by the electors of said district. 
Provided, that the board of county commissioners may, at any regular or 
special meeting, when it is deemed advisable, adopt the resolution herein 
authorized without being first petitioned so to do. (1913, ch. 178; BR. C. 1905, 
§ 1934; 1895, ch. 69, § 1; R. C. 1899, § 1550; 1901, ch. 123, § 2.] 
Live stock is permitted to run at large between November first and April first, only, 
except in counties where chap. 45, Code Civ. Proc. has been abolished. Ely v. Rosholt, 11 
N. D. 559, 93 N. W. 864. 

§ 2619. When submitted to vote. Whenever it shall have been declared 
lawful for stock to run at large within a certain district between specified 
dates, then, at the next general election, but at no other time, said question 
shall be submitted to a vote of the electors of such district. The law gov- 
erning the giving of notices of general elections shall govern the giving of 
notice for such election. (1913, ch. 178; R. C. 1905, § 1935; 1901, ch. 123, § 3.] 

§ 2620. Form of ballots. Effect of vote. The ballots used at such election 
shall be in the following form, the dates named in the resolution to be 
inserted therein: 

For stock to run at large between...........eseeee- 

Against stock to run at large between............... 

In voting on the question each voter must place at the right of the proposi- 
tion he favors the mark ‘‘ X.’’ If a majority of the ballots cast is in favor 
of letting stock run at large between said dates, the provisions of chapter 44 
of the Code of Civil Procedure [sections 8400-8406 herein] shall not apply 
during such period, but shall apply at all other times of the year. If a 
majority of the ballots is against letting stock run at large, the resolution 
of the board of county commissioners declaring it unlawful for stock to run 
at large between said dates shall be nullified from and after the canvass of 
such vote, and said board shall not have authority again to declare a change 
in the law for a period of two years. [1913, ch. 178; R. C. 1905, § 1936; 1895, 
ch. 69, §§ 2, 3; R. C. 1899, § 1551; 1901, ch. 123, § 4.] 

§ 2621. When proposition may again be submitted. After the electors of 
any stock district shall have voted to permit stock to run at large as herein- 
before provided, such vote may be nullified and stock prohibited from running 
at large at any time by resolution of the bdard of county commissioners and 
vote of the people upon the proceedings provided for the suspension of the 
provisions of this article. The result of any election held hereunder shall 
remain in force until changed at some subsequent election, except as herein 
otherwise provided. [1913, ch. 178; R. C. 1905, § 1937; 1895, ch. 69, § 4; R. C. 
1899, § 1552; 1901, ch. 123, §§ 5, 6.] 

§ 2622. When fences shall be sufficient and lawful. In any stock district 
in which an election has been held under the provisions hereof and in which 
the result of such election shall have been declared to be in favor of per- 
mitting stock to run at large between certain dates a fence constructed as 
hereinafter described shall be sufficient and lawful. [1913, ch. 178; R. C. 1905, 
§ 1938; 1895, ch. 69, § 5; R. C. 1899, § 1553.] 

§ 2623. How fences shall be constructed. The posts or other uprights of 
reasonable strength and firmness in position shall be not more than thirty-two 
feet distant from each other, with two suitable stays between posts, nearly 
equally dividing such space in three parts. Three strands of ordinary barbed 
fence wire shall be well stretched and firmly fastened to such posts, uprights 
and stays, with the upper strand not more than forty-eight nor less than forty- 
two inches above the general surface of the ground thereunder, and the lower 
strand not more than eighteen nor less than twelve inches above the general 
surface of the ground, and the middle strand nearly equally dividing the space 
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between the upper and lower strands; provided, that all corral fence exclu- 
sively for the purpose of inclosing stacks, if outside of any lawful inclosure, 
shall not be less than sixteen feet distant from such stack so inclosed, shall be 
substantially built with posts not more than eight feet distant from each other, 
and with not less than five strands of barbed fence wire, and shall be not less 
than five feet high. Any other kind of a fence or barrier which is as effective 
for the purpose of a fence as that above prescribed is hereby declared suffi- 
ee he lawful. [R. C. 1905, § 1939; 1895, ch. 69, §§ 6, 7; BR. C. 1899, 
$ eines description of sufficient and lawful corral fence. Johnson v. Rickford, 18 N, 
D. 268, 122 N. W. 386. 
Applicable during “ open season” to counties in which provisions of section 1933 have 
not been abolished. Johnson v. Rickford, 18 N. D. 268, 122 N. W. 386. 

§ 2624. Liability of owners of stock. Any person owning or having in 
charge any horses, mules, cattle, sheep or goats, or any such animals, which 
shall breach or break through, over or under any lawful fence, not the prop- 
erty of the owner of such offending animal, shall be liable to the party having 
sustained injury by reason of such breaching or breaking, to be recovered 
in a civil action before any court of competent jurisdiction, and it shall be 
sufficient in any such action, that it was a lawful fence where the breach was 
made, and the proceedings shall be the same as in other civil actions, except 
as herein modified. [R. C. 1905, § 1940; 1895, ch. 69, § 8; R. C. 1899, § 1555.] 


As to proof necessary to maintain action for damage occasioned by breach of lawful 
fence. Johnson v. Rickford, 18 N. D. 268, 122 N. W. 386. 

Liability of owner for trespass of cattle. 22 L.R.A. 55. 

Liability for trespass on unfenced land by live stock being driven along the highway. 
12 L.R.A.(N.S.) 912. 

Civil liability of nonresident for damage done by his stock while straying in district 
where allowing animals to run at large is forbidden. 22 L.R.A.(N.S.) 1098. 

Liability of owner for injury to person or property on highway by animal at large 
thereon in violation of statute. 16 L.R.A.(N.S.) 647. 

§ 2625. Trespass of swine. Any person owning or having in charge in any 
county, adopting the provisions hereof as herein provided, any swine which 
shall trespass upon the lands or premises of another, including premises in 
towns, villages and cities, whether such lands or premises are fenced or not 
fenced, shall be liable to any party sustaining such injury for all damages he 
may sustain by reason of such trespassing. [R. C. 1905, § 1941; 1895, ch. 69, 
§ 9; R. C. 1899, § 1555.] | 

§ 2626. Damages by trespassing animals. The persons sustaining damages 
as aforesaid shall, before commencing an action therefor, notify the owner 
or person having in charge such offending animals of such damages, and the 
probable amount thereof if known, and a resident of and within the county, 
and he may retain and keep in custody such offending animals until the 
damages so sustained and costs are paid, or until sufficient security is given 
for the same; provided, that the person so restraining such offending animals 
shall, without unnecessary delay, notify the owner or person in whose custody 
the same were at the time the trespass was committed of the seizure of such 
animals, if such owner or person is known to him to be within or to reside 
within the county. [R. C. 1905, § 1942; 1895, ch. 69, § 10; R. C. 1899, § 1556.] 

Liability of owners of trespassing animals. 28 Am. Rep. 569. 
Liability for trespasses of animals. 49 Am. Dec. 248. 

§ 2627. Fees. For serving such notice the person making the same shall 
be entitled to the same fees and mileage as are allowed a sheriff in serving a 
summons. [R. C. 1905, § 1943; 1895, ch. 69, § 11; R. C. 1899, § 1556.] 

§ 2628. Damages a lien upon the animals. Upon the trial of an action under 
the provisions hereof, the plaintiff shall prove the amount of damages sus- 
tained and the amount of expense incurred for restraining and keeping the 
offending animals, if such have been by him restrained, and any judgment 
rendered for damages against the defendant shall be a lien upon the animals 
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committing the damages, and they may be sold and the proceeds applied to 
the satisfaction of the judgment. [R. C. 1905, § 1944; 1895, ch. 69, § 12; R. C. 
1899, § 1557.] 

§ 2629. Service in case of unknown defendant. If upon the trial it shall 
appear that the defendant is not the owner or person in charge of such offend- 
ing animals, he shall be discharged, and the action may proceed against a 
defendant, whose name is unknown, and, if at the commencement of the action 
the plaintiff does not know the name of the owner or keeper of such offending 
animals, he may bring an action against a defendant unknown. In such case 
service shall be made by publishing a copy of the summons, with a notice 
stating the nature of the action, in a newspaper, if there is one published 
‘in the county, and if not, by posting copies of the summons and notice in three 
public places in the county, in either case at least ten days previous to the day 
of trial. [R. C. 1905, § 1945; 1895, ch. 69, § 18; R. C. 1899, § 1558.] 

§ 2630. Judgment and costs collected, how. After judgment shall have 
been rendered against the defendant, unknown as aforesaid, the offending 
animals, or so many of them as may be necessary, shall be sold as in other civil 
actions, and after said judgment and costs have been satisfied, if there is any 
surplus of money, it shall be placed in the hands of the county treasurer, 
and if the defendant does not appear and call for the same within six months 
from the day of sale, it shall be paid into the school fund for the use of the 
eee ‘wail of the county. [R. C. 1905, § 1946; 1895, ch. 69, § 14; R. C. 1899, 

559. 

§ 2631. Misdemeanor, when. Taking or attempting to take, or advising 
or assisting in the taking from the possession of the person having them in 
charge, without the consent of such person, except by due course of law, any 
animals restrained and held by virtue of the provisions hereof, is declared to 
be a misdemeanor, and upon conviction thereof shall be punished by a fine not 
to exceed fifty dollars, or by imprisonment in the county jail not to exceed 
thirty days, or by both, at the discretion of the court. [R. C. 1905, § 1947; 
1895, ch. 69, § 15; R. C. 1899, § 1560.] 

§ 2632. Judgment of court final, when. Jury trial. In all actions under 
and by virtue of the provisions hereof wherein the amount of damages claimed 
does not exceed twenty-five dollars, the judgment of the court having original 
jurisdiction thereof shall be final; provided, that either party to such action 
shall be entitled, upon demand therefor, to a jury trial. [R. C. 1905, § 1948; 
1895, ch. 69, § 16; R. C. 1899, § 1561.] 

§ 2633. Actions commenced. When barred. No property shall be exempt 
from seizure and sale under execution upon a judgment obtained under and by 
virtue of the provisions hereof. No action shall be commenced under the 
provisions hereof after the expiration of six months from the date of the alleged 
damages. [R. C. 1905, § 1949; 1895, ch. 69, § 17; R. C. 1899, § 1562.] 

§ 2634. Stock must be branded. All droves of horses, mules, cattle or sheep 
which may hereafter be driven from any other state or territory of the United 
States, or any foreign country, into or through any county of this state, shall 
be plainly branded or marked with one uniform brand or mark. All such 
horses, mules and cattle shall be branded with one distinct ranch or road 
brand of the owner so as to show distinctly in such place as the owner may 
adopt. All such sheep shall be marked distinctly with such mark or device 
as may be sufficient to distinguish the same readily should they become inter- 
mingled with other flocks of sheep in this state. [R. C. 1905, § 1950; 1895, ch. 
50, §§ 1, 2, 3; R. C: 1899, § 1563. ] 

§ 2635. Fine. Any owner or person in charge of such drove of stock which 
may be driven into or through this state, who shall fail to comply with the 
provisions of the last section shall be fined in a sum not less than fifty nor more 
than three hundred dollars, together with costs of suit. [R. C. 1905, § 1951; 
1895, ch. 50, § 4; R. C. 1899, § 1564.] 
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§ 2636. Duties of county auditor and sheriff. It shall be the special duty 
of the county auditor, sheriff and any constable of each and every county 
of this state to enforce the provisions of the last two sections. [R. C. 1905, 
§ 1952; 1895, ch. 50, § 5; R. C. 1899, § 1565.] 


ARTICLE 11.— SHEEP HUSBANDRY. 


§ 2637. Bounty for killing wolves. The county commissioners of each county 
shall offer a bounty of two dollars for each wolf or coyote killed within the 
limits of their county. [R. C. 1905, § 1953; 1890, ch. 157, § 1; 1891, ch. 71; 
§1; BR. C. 1899, § 1566; 1901, ch. 215.] 

§ 2638. Claimant to make affidavit before auditor. Before payment of 
such bounty the applicant therefor must subscribe and make oath before 
the county auditor of the county in which the wolf or coyote was killed, set- 
ting forth that the wolf or coyote was killed in such county, giving the date 
thereof, and by whom, and that the two ears of the scalp thereof which are 
produced before such county auditor are the ears of such wolf or coyote. [R. C. 
1905, § 1954; 1890, ch. 157, § 2; R. C. 1895, § 1567.] 

§ 2639, Must produce scalp. No claim shall be allowed unless the appli- 
cant exhibits and furnishes to such county auditor at the time of making 
such affidavit, the two ears of the wolf or coyote killed, attached to such skin, 
which shall then and there in the presence of such county auditor be detached 
from such wolf or coyote skin. [R. C. 1905, § 1955; 1890, ch. 157, § 2; B.C. 
1895, § 1567.] 

§ 2640. Auditor to retain affidavit. Destruction of scalp. The eounty audi- 
tor shall retain such affidavit until the next regular meeting of the board of 
county commissioners, when the board shall audit the claim and order a war- 
rant drawn upon the county treasurer for the bounty in favor of the person 
killing such wolf or coyote. The county treasurer is further required forth- 
with to destroy such ears by burning the same. [R. C. 1905, § 1956; 1890, ch. 
157, § 3; R. C. 1895, § 1568.] 

g 2641. When dog may be killed. If any person shall discover any dog in 
the act of killing, wounding or chasing sheep in this state, or shall discover 
any dog under such circumstances as satisfactorily to show that it has been 
recently engaged in killing or chasing sheep, such person is authorized im- 
mediately to pursue and kill such dog. [R. C. 1905, § 1957; 1890, ch. 155, § 9; 
R. C. Ee § 1569.] 


Sate ‘to kill dogs that worry, attack or injure sheep or other animals. 15 L.R.A. 251; 
40 L.R.A. 511; 19 L.R.A. (N.S. "$37, 8 38. 


§ 2642. Owner of dog liable. The owner of any dog shall be liable in a 
civil action for all damages that may accrue to any person by reason of such 
dog’s killing, wounding or chasing any sheep or other domestic animal belong- 
ing to such person. [R. C. 1905, § 1958; 1890, ch. 155, § 8; R. C. 1895, § 1570.] 

§ 2643. No exemption. No exemption shall be allowed in favor of any per- 
son against whom a judgment has been recovered under the provisions of 
section 2642, [R. C. 1905, § 1959; 1890, ch. 155, § 8; R. C. 1895, § 1570.) 


ARTICLE 12.— State WouF Bounties. 


§ 2644. County reward for buffalo or timber wolf. The board of county 
commissioners of any county within the state may offer a reward of a sum, 
not to exceed twenty dollars, nor less than five dollars, for the destruction of 
each buffalo or timber wolf killed within their respective counties, and the 
provisions of sections 2646, 2647, 2648 and 2649 shall apply in every case where 
the reward is called for under the provisions of this section. [R. C. 1905, 
§ 1960; 1901, ch. 216.] 

§ 2645. State bounty for wolves and coyotes. For the purpose of encour- 
aging the destruction of wolves and coyotes, a bounty shall be paid by the state 
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of North Dakota, for each wolf or coyote killed, the sum of two dollars and 
fifty cents. [R. C. 1905, § 1961; 1903, ch. 207, § 1.] 

§ 2646. Skins to be exhibited. Any person killing any of the aforesaid 
animals, to obtain the bounty the eon, shall, within ninety days from the date 
of the killing, exhibit or cause to be exhibited the skins and skulls of said 
animal or animals, including the tail and the skin from the forehead, including 
both ears, to the county auditor in the county in which said animal or animals 
were killed, and shall at the same time file with the auditor an affidavit setting 
forth that he killed or caused to be killed the animal or animals from which the 
skin or skins were taken; that the same were killed within the bounds of the 
sare ; [oe auditor the same are presented. [R. C. 1905, § 1962; 1901, 
eh. 207, § 2. 
 § 2647. Verification. The county auditor shall, before issuing the certificate 
hereinafter provided for, require statements of two resident taxpayers of 
the county that they are acquainted with the person presenting the skin or 
skins and that to the best of their knowledge and belief the animal or animals 
from which said skin or skins were taken were killed within the limits of said 
county. [R. C. 1905, § 1963; 1903, ch. 207, § 2.] : 

§ 2648. Fraud prevented. The county auditor shall thereupon call to his 
assistance either the county treasurer, or, in his absence, the clerk of the dis- 
trict court, who being present, both shall, in order to prevent fraud, minutely 
examine each skin presented; and should examination disclose that the scalps 
and ears belonging to such skins have not been severed, patched or punched, 
the county auditor shall there, in the presence of the other officer above named, 
mark each ear by punching a hole one inch in diameter in the same, and then 
redeliver the skin or skins to the person presenting the same, and shall at 
the same time make out and deliver to the said person a certificate showing 
the number and kind of the skins so punched and the name of the person 
presenting, the fact of the filing of the affidavits herein provided for, and 
the examination made as required, said certificate to be duly signed by him 
in his official capacity, and attested by the officer acting with him; said county 
auditor shall keep a record in a bound book of all skins so punched, showing 
the date, number and kinds, the names of the persons presenting them and the 
names of the witnesses, which book shall be an official record. The holders 
of the certificates issued under the provisions of this article to be deposited 
with the county auditor of the county wherein issued, who shall on the first 
business day of each month forward all such certificates in his possession to the 
state auditor for registration and payment as hereinafter provided. All 
seryices rendered by officials under this article to be without fee. [R. C. 
1905, § 1964; 1903, ch. 207, § 3.] | 

§ 2649. Duty of county auditor. Should any county auditur or officer 
acting with him have reason to believe that any person presenting a skin or 
skins as above provided, has evaded the provisions of this article to obtain 
the bounty unlawfully, such officer shall require satisfactory evidence of the 
time, place and manner of the killing of said animal or animals. [R. C. 
1905, § 1965; 19038, ch. 207, § 4.] 

§ 2650. Duty of state auditor. It shall be the duty of the state auditor, 
upon the written order of the county auditor, to give the person presenting 
said order a warrant upon the state wolf bounty fund, hereinafter provided 
for, in the amount required to compensate at the bounty prices by this article 
provided, for the number of animals mentioned in the order, taking the receipt 
on the back of the order of the person presenting, for the full amount received ; 
and the state auditor and the state treasurer shall keep an account of all 
. warrants so issued and paid, and list them in their annual report to the gov- 
ernor. [R. C. 1905, § 1966; 1903, ch. 207, § 5.] 

§ 2651. Wolf bounty fund created. For the purpose of providing for the 
payment of said bounty and the warrants thereon drawn, there is hereby 
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created a fund to be known as the state wolf bounty fund. [R. C. 1905, 
§ 1967 ; 1903, ch. 207, § 6.] 

§ 2652. Duties of state board of equalization. It shall be the duty of the 
state board of equalization, at the time of the levy of the annual tax, to levy 
a special tax of one-half of one-tenth of one mill on the dollar upon the ‘assessed 
valuation of all property, and when collected paid into the hands of the state 
treasurer, who shall at once enter the same into state wolf bounty fund. 

Said fund shall be preserved inviolate for the payment of the state bounties 
provided for herein. [1911, ch. 281; R. C. 1905, § 1968; 1901, ch. 207, § 7.] 

2653. Transfer of wolf bounty fund. There is hereby transferred from 
the state wolf bounty fund of this state, to the general fund of the state, the 
sum of fifty thousand dollars; provided, that said transfer shall be made by 
the state auditing board from time to time as a surplus may accumulate in said 
wolf bounty fund. [1911, ch. 328.] 

§ 2654. Animals killed in unorganized counties. Any person claiming the 
bounties provided for in this article for any of the animals specified herein, 
killed or caused to be killed in any unorganized county of this state, shall make 
application to the county auditor of the organized county to which such unor- 
sagen aa is attached for judicial purposes. [R. C. 1905, § 1969; 1903, 
ch. 207, § 8. 

§ 2655. Secretary of state to supply blanks. The secretary of state shall pro- 
vide each county auditor with the necessary blanks for the purpose of carrying 
into effect the provisions of this article. [R. C. 1905, § 1970; 1903, ch. 207, 


§ 9.] 

§ 2656. Penalty for forgery. Any person who shall falsely make, alter, 
forge or counterfeit any of said.certificates or orders shall be deemed guilty 
of forgery, and any person who shall swear falsely to any affidavit pro- 
vided herein, or procure the same to be done by another, with the intent of 
obtaining any one of the said certificates or orders, shall be guilty of per- 
jury ; and any person convicted of any of the offenses declared in this section 
shall be punished by imprisonment in the state penitentiary for a term of not 
less than one year nor more than five years. Any person or persons who shall 
patch up any skin or scalp, or who shall present any punched skin or scalp 
with intent to defraud the state, or any officer who shall sign any certificate 
herein provided for without first counting the skins, or shall intentionally 
evade any of the provisions of this article, shall be deemed guilty of a mis- 
demeanor, and on conviction thereof shall be punished by a fine of not more 
than five hundred dollars, or by imprisonment in the county jail for a period 
of not exceeding three months, or by both such fine and imprisonment. [R. C. 
1905, § 1971; 1903, ch. 207, § 10.] 


ARTICLE 13.— Estrays. 


§ 2657. By whom and when taken up. No person shall take up an estray 
animal except in the county wherein he resides and is a householder, nor unless 
such estray is found in the vicinity of his place of residence, nor take up an 
estray animal mentioned in the next section during the period when it shall 
be lawful for stock to run at large in said county, unless the same is found 
trespassing upon the premises or within the inclosure of the person taking up 
the same. [1913, ch. 160, § 1; R. C. 1905, § 1972; 1890, ch. 66, §§ 1, 2; R. C. 
1899, § 1571.] 


Pe General features and constitutionality of statutes respecting estrays. 8 Am. St. Rep. 
71. 


§ 2658. Notice of taking up estrays. Each person taking up an estray, 
horse, mare, colt, ass, mule or neat cattle, sheep, hog or goat shall, within ten 
days thereafter, give notice of the finding and taking up of said animal, in the 
nearest weekly newspaper published in the county where such animal is found. 
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Such notice shall truly describe the animal found by giving its color, sex, 
probable age and weight, and all the marks and brands thereon. Immediately 
after the first publication of said notice the publisher thereof shall send by 
registered mail to the commissioner of agriculture and labor and to the county 
auditor of the county in which said animal was found, a newspaper clipping 
containing the same. Unless such animal is earlier claimed the notice shall be 
published in said paper for three successive weeks, and immediately after the 
third publication a printed copy thereof shall be forwarded by registered mail 
to the state estray paper. The registry receipts for the notices sent out of the 
said state estray paper to the commissioner of agriculture and labor and to the 
county auditor, as provided for herein, together with proof of publication of 
such notice for three successive weeks, shall be filed in the office of the county 
auditor of the county where the estray was found before it can be appraised, or 
before appraisers can be appointed. Unless such receipts and proof of publica- 
tion are so filed the publisher of said paper shall forfeit all right to his publica- 
tion fees, and shall be liable to civil damages for any loss or damage caused by 
his neglect, and the person taking up said estray, unless he shall cause the same 
to be filed, shall forfeit all right to reimbursement for charges, costs and dam- 
ages. Any person taking up an estray who fails to advertise the same, or other- 
wise comply with the provisions of this section, shall be liable to the owner for 
all damages caused by such negligence or failure, and shall be guilty of a mis- 
demeanor; provided, if any person shall take up an estray which is appar- 
ently worthless, such estray may be at once appraised, and if found worthless 
may be destroyed. The person taking up the same shall notify some justice of 
the peace of the county, and such justice shall immediately choose one disin- 
terested freeholder as one appraiser; the party taking up the estray shall 
choose another disinterested freeholder, and the two so chosen shall appoint 
a third person living in the vicinity where the estray was taken up, and the 
three persons so chosen shall constitute a board of appraisers who shall act 
without compensation. If such appraisers shall appraise the estray as 
worthless it shall be destroyed by the party taking it up. [1913, ch. 160, 
§ 2; 1907, ch. 117; R. C. 1905, § 1973; 1890, ch. 66, § 3; BR. C. 1899, § 1572; 
1903, ch. 96; 1905, ch. 112.) 

§ 2659. Official estray paper. Payment of fees. A weekly newspaper pub- 
lished in the state shall be designated by the governor as the official newspaper 
in which all estray notices of the state received by said paper shall be pub- 
lished once. It shall be the duty of the publisher of said paper to transmit 
one copy, weekly, to the county auditor of each county in the state and to the 
commissioner of agriculture and labor at his office at the state capitol. If such 
publisher shall fail to transmit copies thereof as herein provided he shall 
forfeit all right to his fees for publication of estray notices, and shall be 
liable in civil damages for any loss or damage caused by his neglect. The 
board of county commissioners of each county shall, on the first Monday of 
January each year, appropriate the sum of five dollars to pay the official estray 
paper for such publications. [1913, ch. 160, § 3; R. C. 1905, § 1974; 1890, ch. 
66, §§ 4-6; R. C. 1899, §§ 1573, 1574.] 

8 2660. Owner may take estray, when. Arbitration. Whenever any per- 
son shall appear and make claim to any estray so taken up, such claimant 
and the person taking up such estray may go before a justice of the peace 
in the county and such claimant shall make affidavit in writing setting forth 
his name and place of residence and that he is the actual owner of such estray, 
describing it, and thereupon the person taking up such estray shall be author- 
ized to deliver the same to such claimant on payment of all fees advanced by 
him and the actual cost of caring for and keeping such estray. If the persons 
cannot agree as to the amount of such charges the owner of the animal and 
person taking up such estray shall each choose one disinterested freeholder 
as arbitrator, and the two so chosen shall choose a third person living in the 
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vicinity where the estray was taken up. The amount assessed by such arbitra- 
tors shall be final. [R. C. 1905, § 1975; 1890, ch. 66, §§ 7, 8; R. C. 1895, § 1575.] 

§ 2661. Advertiser becomes owner, when. Exception. Appraisal. If such 
estray shall not be claimed and taken away within one year after advertise- 
ment thereof in such official newspaper, and if the person taking up such 
estray shall have caused the same to be duly advertised as herein provided, 
and shall not in any respect have violated the provisions of this article, the 
property therein shall immediately vest in the person taking up the same, 
provided, the appraised value of such estray does not exceed twenty-five 
dollars. The person taking up such estray shall notify the board of county 
commissioners to appraise or appoint some suitable person whose duty it shall 
be to appraise the value of such estray. [R. C. 1905, § 1976; 1890, ch. 66, §§ 9, 
10; R. C. 1899, §§ 1576, 1577; 1903, ch. 97, § 1.] 

§ 2662. Charges allowed. Any person taking up estrays may charge for 
actual time employed and for actual damage done to his crops or premises. 
He shall also be allowed his actual cost of feeding and caring for such estrays; 
provided, however, that if any person taking up an estray shall have caused 
the same while so in his possession to perform any labor for his own benefit, 
no compensation whatever shall be allowed him for feeding or caring for 
such estray for any portion of the time after such animal shall have been taken 
up by ee [R. C. 1905, § 1977; 1890, ch. 66, § 11; R. C. 1899, § 1578; 1903, 
ch. 97, § 2. 

§ 2663. In case of two or more animals. If two or more animals are taken 
up at the same time by the same person, they shall be enumerated in the same 
advertisement, and the same fees are allowed as for the advertisement or 
cor of one estray. [R. C. 1905, § 1978; 1890, ch. 66, § 12; R. C. 1895, 

1579. 

§ 2664. May be sold, when. If the appraised value of any estray exceeds 
twenty-five dollars, and the same is not called for within one year after the 
advertisement in the official estray paper, the person taking up such estrays 
shall notify some justice of the peace of the county, and such justice shall 
designate a place where such sale shall be held, and shall name the day, and 
the time of day for such sale, and cause notice of such sale to be published 
three times in a weekly newspaper, if there is one published in the county; 
in case no paper is published in the county, this notice shall be posted in 
three public places in the county at least twenty-two days before such sale, 
and on the appointed day the person taking up such estray shall have the 
same present at the place, and the justice shall proceed to sell such estray 
at public auction for cash, and after paying the proper fees and charges for 
taking up such estray and feeding and caring for same, to be fixed by such 
justice, and the fees advanced for the advertisement and appraisement of 
such estray as herein provided, and after deducting the fees allowed such 
justice for such sale and advertisement thereof, the residue of the proceeds 
of such sale shall be paid to the county treasurer, who shall receipt to the 
justice therefor. All moneys so deposited with the county treasurer shall by 
him be retained in the treasury for six months thereafter, separate and apart 
from all other moneys, and if the owner of any such estray shall within such 
period appear before the board of county commissioners and establish his 
title to such estray, such board shall order the amount so paid into the treas- 
ury to be paid to such owner. If no such person appear within six months 
after the deposit of such money as herein provided, the same shall be passed 
to the school fund of the county and shall be accounted for and expended as 
other school money. [R. C. 1905, § 1979; 1890, ch. 66, §§ 13, 14; R. C. 1899, 
§ 1580 ; 1903, ch. 97, § 3.] 

§ 2665. Record of sold estray. Whenever any sum of money is paid into 
the county treasury under the provisions of the last section the justice paying 
the same shall deliver to the county treasurer a certificate setting forth the 
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description of the estray from the sale of which the same was obtained and 
the marks and brands of such estray and the name of the person by whom 
such animal was delivered to him to be sold; and such certificate shall be filed 
by the county treasurer and preserved in his office. [R. C. 1905, § 1980; 1890, 
ch. 66, § 15; R. C. 1895, § 1581.] 

§ 2666. Fees, how paid and collected. The fees of the justice, and for ad- 
vertising and appraising, shall be paid by the person taking up the estray, 
and the same shall constitute a first lien upon the estray and shall be paid 
by the owner before he shall be entitled to take away such estray. [R. C. 
1905, § 1981; 1890, ch. 66, § 16; R. C. 1899, § 1582.] 

§ 2667. Penalty for violation. If any person not authorized so to do shall 
take up any estray or lost goods or if any person taking up such estray or lost 
goods shall willfully neglect to cause the same to be advertised as herein pro- 
vided, or shall fail to feed sufficiently or properly care for the same, such 
person shall be liable to the owner thereof for all damages. [R. C. 1905, 
§ 1982; 1890, ch. 66, § 17; R. C. 1895, § 1583.] 

§ 2668. Liability in case of death of estray. If any estray after being 
duly advertised as herein provided, shall, without fault of the person taking 
up the same, die or be stolen or escape and wander away, the person taking up 
the same shall not be responsible therefor. [R. C. 1905, § 1983; 1890, ch. 66. 
§ 18; R. C. 1899, § 1584.] 

§ 2669. Other personal property governed by this article. The manner of 
taking up, appraising, advertising and disposing of any lost goods or personal 
property which may be found upon the highways or in any other place shall 


be the same as herein provided for estrays. [R. C. 1905, § 1984; 1890, ch. 66, 


§ 19; R. C. 1899, § 1585.] 


ARTICLE 14.— CRUELTY TO ANIMALS. 


§ 2670. Agent to investigate. Appointment and duties of. The governor 
shall appoint a discreet and suitable person whose duty it shall be to investi- 
gate all cases of violation of the laws against cruelty to animals of which 
information can be obtained and bring the facts relating thereto before the 
proper authorities and it shall be the duty of such persons to organize humane 
societies in different places in the state, where it can be done, whose members 
shall pledge themselves to the use of all reasonable means for the enforcement 
of the laws relating to cruelty to animals. It shall be the duty of the state’s 
attorneys in this state to aid and co-operate with such person in the enforce- 
ment of such laws. [R. C. 1905, § 1985; 1898, ch. 47, §§ 1, 2; R. C. 1899, § 1586.] 

§ 2671. Expenses. Appropriation. The person so appointed shall act with- 
out compensation further than the payment of his actual expenses incurred. 
The state auditor shall issue warrants for such expenses upon presentation 
of itemized and verified accounts therefor, and there is hereby appropriated 
out of any money in the state treasury not otherwise appropriated the sum 
of five hundred dollars annually for the payment of such expenses. [R. C. 
1905, § 1986; 1893, ch. 47, § 3; R. C. 1899, § 1587.] 


ARTICLE 15.— TEXAS OR CHEROKEE CATTLE. 


§ 2672. When unlawful to import or own. It shall be unlawful for any 
person, railroad company or other corporation or association : 

1. To bring into this state any Texas or Cherokee cattle, except between 
the first day of November of each year and the first day of February follow- 
ing; or, 

2. To own or have in possession or control within this state any Texas or 
Cherokee cattle at any time, which may have been brought into this state at 
any time except between the first day of November of each year and the first 
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day of February following. [R. C. 1905, § 1987; 1883, ch. 111, §§ 1, 2; B.C. 
1899, § 1588.] 


Power of the states to provide for the inspection and to regulate the importation of 
animals. 93 Am. St. Rep. 77. 

State legislation for protection of health of live stock as interference with interstate 
commerce. 26 L.R.A.(N.S.) 279. 
eee and construction of statutory regulations as to infected animals. 26 L.R.A. 


§ 2673. Penalty for violation. Any person who brings into this state or 
causes to be brought therein, any Texas or Cherokee cattle, except at the 
time prescribed in section 2672 or who shall own, possess or control any such 
cattle except as allowed in the preceding section, shall be guilty of a misde- 
meanor and upon conviction shall be fined in any sum not exceeding ten thou- 
sand dollars nor less than two hundred dollars, and in addition thereto may be 
imprisoned in the penitentiary for a period not exceeding three years. Any 
railroad conductor or employe, agent or officer of any railroad company who 
brings any such cattle into this state upon any railroad or vessel connected 
with such railroad, or who carries any such cattle upon any railroad or vessel 
connecting therewith from one point to another within this state shall be 
deemed to have possession of such cattle within the meaning of this section. 
[R. C. 1905, § 1988; 1883, ch. 111, § 3; R. C. 1895, § 1589.] 

§ 2674. Who liable for damage caused by such cattle. Whenever in any 
case any damage is occasioned to any person, resulting in any manner from 
any such Texas or Cherokee cattle having been brought into this state at any 
time by any person, railroad company or other corporation or association, 
then such person so bringing into, or owning, possessing or controlling such 
cattle in this state shall be liable jointly and severally to any person who 
may suffer loss or damage by reason of such bringing into or conveying 
through, possessing, owning or controlling within the state any such cattle; 
and in any action for the recovery of damages for any loss or damage which 
may be sustained by any person from any such cattle, it shall be sufficient 
for the plaintiff to show that the injury of which he complaina arose from 
any such Texas or Cherokee cattle which may have been owned or had in 
possession or brought into this state at any time within the year by any 
such defendant, or that such cattle so brought in, owned or possessed had 
been where such loss or damage had been sustained. And it shall not be 
necessary for the plaintiff to show that the injury of which he complains 
accrued while any such Texas or Cherokee cattle were in the possession or 
ownership or control of any such defendant, it being the intention of this 
section to make all persons liable in the first instance for any injury which 
may arise from disease spreading or communicating from such Texas or 
Cherokee cattle so brought into, owned, possessed or controlled by them in 
this state. [R. C. 1905, § 1989; 1883, ch. 111, § 5; R. C. 1895, § 1590.] 

Scienter as a condition of liability for spreading contagious disease among animals. 6 
L.R.A.(NS.) 922. 

§ 2675. What no defense. Proof necessary to recovery. The right to 
bring into this state such cattle between the first day of November and the 
first day of February following shall in no case be any defense for any loss 
or damage that may accrue from such cattle to any person; nor shall the 
right to own, possess or control any such cattle in any case be a defense for 
any injury or loss which may arise to any person by reason of such right to 
own, possess or control such cattle. In all actions for any loss or injury 
which may arise or accrue to any person by reason of any injury or loss 
done or caused to be done to any native or domestic cattle from or by any 
such Texas or Cherokee cattle, the proof of the loss of any native or domestic 
cattle or any damage thereto, and the amount of such loss or damage, and 
proof that any such defendant brought into this state or owned, possessed 
or controlled in this state at any time any such Texas or Cherokee cattle 
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which may have caused such injury or loss, shall be prima facie evidence of 
plaintiff’s right to recover. And it shall be competent in the trial of such 
actions for witnesses to give their opinion as to whether or not any such 
Texas or Cherokee cattle caused the injury complained of. [R. C. 1905, § 1990; 
1883, ch. 111, § 7; R. C. 1899, § 1591.] 

§ 2676. Proceedings when Texas cattle are spreading disease. In case 
any such Texas or Cherokee cattle shall be found spreading or communl- 
eating any disease among the native domestic cattle of this state, it shall 
be the duty of any judge of the district court, or justice of the peace, upon 
oath of any householder setting forth that such cattle are spreading or com- 
municating disease among native or domestic cattle within this state, and 
the name of the owner or person in whose possession or control such Texas or 
Cherokee cattle may be, forthwith to issue a warrant to any sheriff or con- 
stable of the county commanding him forthwith to arrest and imprison in 
some safe place such cattle so spreading or communicating disease and to 
summon the owner thereof or the person found in the possession of such 
cattle, to appear before such judge or justice of the peace forthwith and 
show cause why such cattle should not be impounded until the first day of 
November following, and after allowing the parties a reasonable time to be 
heard, such judge or justice shall proceed to hear and determine whether 
such cattle have so spread or communicated disease. It shall be the duty of 
such judge or justice of the peace to order the officer in charge of such 
cattle to impound them and keep them by themselves until the first day of 
November following, when it shall be the duty of the officer in charge of such 
cattle to present to the owner or person entitled to the possession thereof a 
sworn statement of the cost of taking, keeping and impounding such cattle, 
including the costs of building the pound and providing materials for the 
same in case the board of county commissioners or township supervisors 
where such cattle were impounded had ordered the pound to be built for the 
purpose of impounding such cattle, and demand payment of the same together 
with the costs of such trial aforesaid ; and upon payment of the same he shall 
deliver such cattle to the owner or person entitled to possession thereof. 
[R. C. 1905, § 1991; 1883, ch. 111, § 8; R. C. 1899, § 1592.] 


Regulations which the state may enforce concerning quarantine of animals. 97 Am. St. 
Rep. 242. 


§ 2677. Texas cattle defined. Texas or Cherokee cattle as mentioned in 
the foregoing sections shall be taken to mean a class or kind of cattle without 
reference to where they may have come from; provided, that that portion of 
this state west of the Missouri river is exempted from the provisions hereof; 
but the right to bring into, own, possess or control such cattle in such ex- 
empted territory shall give no right to send, convey or cause to be sent or con- 
veyed such cattle into that part of the state subject to the provisions hereof, 
or own or possess the same therein, except that such cattle may be shipped or 
conveyed by themselves across said river to an inclosure upon the left bank 
thereof upon the line of any railroad crossing this state and may be conveyed 
from such inclosure across and without the state by continuous passage 
‘g cars Nae such railroad. [R. C. 1905, § 1992; 1883, ch. 111, § 9; R. C. 1899, 

1593. 

ARTICLE 16.— Live Stock Sanitary Boarp. 
The following sections 2678-2697 consist of Laws 1907, ch. 169, or of express amend- 
ments thereto, and are regarded as superseding the entire “Article 15.— District Veteri- 
narians”’ of chapter 24 in the Revised Codes of 1905 (§§ 1993-2015 therein) except per- 


haps §§ 2001, 2002 and 2005 thereof, which are, respectively, sections 2697a, 2697b and 
2698 in the present compilation. 

The act of 1907 above cited expressly repealed only “all acts and parte of acts incon- 
sistent therewith.” But the emergency section (§ 22) in the act expressly contemplates 
the retirement from office of “the present state veterinarians.” The comprehensive 
duties and authority of the live stock sanitary board and its executive officer expressed 
in sections 2679, 2684, 2686 herein, the power to appoint “ officers, agents, or assistants ” 
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(section 2690), and various other provisions herein, are evidently incompatible with the 
provisions in the Revised Codes of 1905 for a chief state veterinarian, district veterina- 
rians, sheep inspectors to be appointed by the district veterinarians, and the division of 
the state into veterinarian districts; and since each and every section in article 15 of 
the Revised Codes of 1905, with exceptions mentioned at the head of this note, postulates 
er eon of those officers or districts, the sections are omitted in the present com- 
pilation. 

§ 2678. Live stock sanitary board, how composed. Term of office. A board 
is hereby established to be known as the ‘‘ state live stock sanitary board.’’ 
This board shall consist of five members to be appointed by the governor. One 
shall be appointed for a term of five years, one for a term of four years, one 
for a term of three years, one for a term of two years and one for a term 
of one year, whose term of office shall commence on the first day of April, 
1907, and the successor of each shall be appointed for the term of five years 
thereafter and until their successors are appointed and qualified. Each 
member of said board shall be a qualified elector of the state of North Dakota. 
Three members of said board shall be persons who are financially interested in 
the breeding and maintenance of live stock in the state of North Dakota and 
the other two members of said board shall be competent veterinarians who 
are graduates of some regularly organized and recognized veterinary college 
or university. [1907, ch. 169, § 1.] 

§ 2679. Board establishes rules and regulations. It shall be the duty of the 
said state live stock sanitary board to protect the health of the domestic 
animals of this state; to determine and employ the most efficient and practical 
means for the prevention, suppression, control and eradication of dangerous, 
contagious and infectious diseases among the domestic animals of the state of 
North Dakota, and for these purposes it is hereby authorized and empowered 
to make all such rules and regulations for the conduct of the business of said -~ 
state live stock sanitary board as it may deem expedient. [1907, ch. 169, § 2.] 

§ 2680. Publication of regulations. Said state live stock sanitary board 
shall make the necessary regulations to carry into effect the purpose of this 
act [sections 2678-2697], and any regulations so made shall be published in 
some newspaper or in aS many newspapers as said board may deem neces- 
sary, or they shall be posted in not less than five public places, and such 
publication shall be deemed a legal notice to all persons. [1907, ch. 169, § 3.] 

§ 2681. Meetings. Compensation. The said state live stock sanitary board 
shall hold its meetings at the state capitol at such times as it may designate, 
but there shall not be to exceed four regular meetings each year; provided, 
that the president of the board shall have power to call special meetings when- 
ever in his judgment it becomes necessary. The members of the board shall 
receive as compensation for their services the sum of three dollars per day 
for each day employed, and five cents per mile actually and necessarily 
traveled in attending the meetings of the board, which sum shall be paid out 
of the state treasury upon vouchers of the board duly certified by the presi- 
dent and secretary thereof. [1907, ch. 169, § 4.] 

§ 2682. Oath of office. Qualifications. At the first meeting of the said 
state live stock sanitary board the members thereof shall take and subscribe 
the oath of office required of other civil officers and shall then proceed to 
elect a president, secretary and executive officer. The executive officer shall 
be a competent and skilled veterinarian who at the time of said election shall 
be a graduate in good standing of a recognized school of veterinary medicine 
and surgery, and who shall not be a member of this board. [1907, ch. 169, § 5.] 

§ 2683. Salary of executive officer. Bond. Oath. The executive officer of 
said state live stock sanitary board shall receive for his services such a sum 
as may be deemed proper by said board. The payment of said salary shall 
be made from the funds appropriated for the use of this board and in order 
to carry into effect the purpose of this act [section 2696]. Before entering 
upon the discharge of these duties he shall give a bond to the state of North 
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Dakota with good and sufficient surety in the sum of five thousand dollars, 
conditioned on the proper discharge of the same. MHe shall furthermore 
receive actual expenses incurred and paid by him in the discharge of his 
duties, and such amounts shall be paid out of the fund appropriated for 
said board. Said executive officer shall, upon entering upon his duties, take 
an oath well and truly to perform all duties required of him under the pro- 
visions of this act [sections 2678-2697], which said oath shall be taken before 
any judge of a district court or notary public within the state and shall be 
filed with the secretary of state. [1907, ch. 169, § 6.] 

§ 2684. Duties of executive officer. The executive officer of said state live 
stock sanitary board shall act as state veterinarian and it shall be his duty: 

1. To ascertain by personal examination or through reports from other 
accredited representatives of said board all information which he can obtain 
ee the existence of contagious, infectious and epidemic diseases of 
animals. 

2. To execute all orders, rules and regulations made by said live stock 
sanitary board and to present at the quarterly meetings of said board a 
detailed report of all matters connected with the work done by him or his 
subordinates during the quarter preceding said meeting. [1907, ch. 169, § 7.] 

§ 2685. Bacteriologist and consulting veterinarian. The professor of veteri- 
nary science of the state agricultural college shall act as bacteriologist and 
consulting veterinarian to the said state live stock sanitary board, and it shall 
be his duty to make bacteriologic or pathologic examination of all diseased 
animals or portions thereof, or of such material as may be forwarded to him 
by the said board or its duly authorized agents. It shall also be his duty 
to furnish material as far as lies in his power for the diagnosis of contagious 
diseases and instruction as to its use. For the services rendered said bacteri- 
ologist shall receive such compensation as the state live stock sanitary board 
may deem proper, which shall be paid out of the fund appropriated for the 
use of said board. [1907, ch. 169, § 8.] 

§ 2686. Powers of board. Authority is hereby given to said state live stock 
sanitary board to take all steps it may deem necessary to control, suppress 
and eradicate any and all contagious and infectious diseases among any of 
the domestic animals of the state, and to that end said board is hereby em- 
powered to quarantine any domestic animal which is infected with any such 
disease or which has been exposed to infection therefrom, and to kill any 
animal so infected; to regulate or prohibit the arrival in or departure from 
the state, or any portion of the state, of any such exposed or infected animal, 
and at the cost of the owner thereof to detain any domestic animal found in 


violation of any such regulation or prohibition. [1907, ch. 169, § 9.] 
Quarantine, see R. C. 1905, § 1999. 
eee and construction of statutory regulations as to infected animals. 43 L.R.A. 
(NS.) 1066. 
Statutes providing for destruction of infected animals. 26 L.R.A. 638. 
Power to require destruction of diseased domestic animals without making compensa- 
tion. 18 L.R.A.(NS.) 369. 
Delegation by legislature of power as to quarantining cattle. 32 L.R.A.(NS.) 651. 
= Regulations which the state may enforce concerning quarantine of animals. 97 Am. 
t. Rep. 242. 


§ 2687. Killing of diseased stock, method of. Selection of experts. When- 
ever a domestic animal has been adjudged to be affected with a contagious 
or infectious disease and has been ordered killed by said state live stock 
sanitary board or by an accredited agent thereof, the owner or keeper of said 
animal shall be notified thereof, and within twenty-four hours thereafter its 
owner or keeper may file a protest against the killing thereof with said board 
or its accredited agent who has ordered such animal killed. Such notice shall 
state under oath that to the best of the knowledge and belief of the person 
making such protest, such animal is not infected with any contagious or in- 
fectious disease; whereupon an examination of the animal involved shall be 
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made by three experts, one of said experts to be appointed by said state live 
stock sanitary board, one to be appointed by the person making such protest 
and the two thus appointed to choose a third, but all experts shall be persons 
learned in veterinary medicine and surgery and graduates of a regularly 
organized and recognized veterinary college. [1907, ch. 169, § 10.] 


Procedure in case of glanders, see sections 2726-2735. 

§ 2688. Expense of experts, how paid. In case all three experts or any two 
of them declare that such animal is free from any contagious or infectious 
disease, then the expense of the consultation shall be paid by the state live 
stock sanitary board out of the funds appropriated for the carrying into effect 
of this act [section 2696], and in case the three experts or any two of them 
declare the animal to be affected with a contagious or infectious disease then 
the expenses incurred in the consultation shall be paid by the person making 
the protest, and said expenses may be collected the same as in case of appeal 
in civil action. [1907, ch. 169, § 11.] 

§ 2689. Disposal of carcass of diseased animal. It shall be the duty of the 
owner or keeper of any animal killed by the order of the live stock sanitary 
board to dispose of the carcass of said animal in the manner prescribed by the 
board, and whenever the owner or keeper of an animal killed as aforesaid be 
unknown, the carcass shall be disposed of in the aforesaid manner at the 
expense of the county in which the carcass is located. [1907, ch. 169, § 12.] 

§ 2690. Board may employ agents and assistants. The state live stock 
sanitary board is further authorized to employ such officers, agents or assistants 
as it may deem necessary to carry out the purposes of this act [sections 2678- 
2697], at a compensation to be fixed by the said board and which shall be paid 
from the funds appropriated for the purpose of carrying into effect the purpose 
of this act. Said live stock sanitary board is further empowered to grant 
the same authority as agents of said board to the inspectors of the United 
States department of agriculture, but when said inspectors are engaged in 
work by direction or request of the board they shall not receive compensa- 
tion from the state or be required to give bond. [1907, ch. 169, § 13.] 

§ 2691. Board has powers of justices of the peace. The state live stock 
sanitary board or any member or duly authorized agent thereof, may examine 
or cause to be examined under oath all persons believed to possess knowledge 
of material facts concerning the existence or dissemination, or danger of 
dissemination of disease among domestic animals, and for this purpose shall 
have all the powers vested in justices of the peace to take depositions and to 
compel witnesses to attend and testify, and to administer oaths. Witnesses 
shall receive the same fees for attendance and travel as witnesses before the 
district courts, and said fees shall be paid out of the general fund of the 
state. [1907, ch. 169, § 14.] 

§ 2692. Power over and of peace officers. The state live stock sanitary 
board shall have power to call any sheriff, deputy sheriff or constable to 
execute its orders, and officers shall obey the orders of said board, and the 
officers performing such duties shall receive compensation therefor as is pre- 
scribed by law for like services and shall be paid therefor in like manner. 
Any officer may arrest and take before any justice of the peace of the county 
any person found violating any of the provisions of this act [sections 2678— 
2697], and such officer shall immediately notify the state’s attorney of such 
arrest and he shall prosecute the person so offending according to law. [1907, 


ch. 169, § 15.] 
See prior provision as to prosecutions, R. ©. 1905, § 2006. 


§ 2693. Annual report. The said live stock sanitary board shall make 
annual report to the governor of North Dakota of all its proceedings and 
transactions from the preceding year, on the first day of December, and said 


report shall be published by the state of North Dakota. [1907, ch. 169, § 16.] 
See prior provision as to report R. C. § 2013, and as to time and contents of report, see 
sections 95, 97, 98, 633 herein. 
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§ 2694. Duty of owners of stock to report to board. It shall be the duty 
of any person who discovers, suspects or has reason to believe that any domestic 
animal belonging to him or any in his charge or that may come under his 
observation belonging to other parties is affected with any contagious or in- 
fectious disease, to immediately report such fact, belief or suspicion to the 
state live stock sanitary board, or to a member or representative thereof. 
[1907, ch. 169, § 17.] 

§ 2695. Emergency fund in case of epidemic. In case of any serious out- 
break of any contagious, infectious or epidemic diseases among domestic 
animals which can not be controlled with the funds at the disposal of said 
state live stock sanitary board, said board shall at once notify the governor, who 
thereupon shall call a meeting of the emergency commission, who may au- 
thorize money to be drawn from the state treasury to meet the emergency. 
[1907, ch. 169, § 18.] 

§ 2696. Appropriation. There is hereby appropriated out of any money in 
the state treasury not otherwise appropriated, the sum of fifteen thousand 
dollars per annum, or so much thereof as may be necessary for the purpose 
of paying the expenses incurred by the state live stock sanitary board in 
ane, out the purposes of this act. (1913, ch. 30; 1909, ch. 37; 1907, ch. 

8, This act” consists of sections 2678-2697. 
i. eee and provision regulating payment of bills against the same in sec- 

§ 2697. Penalty for violation of law. Any person violating any of the pro- 
visions of this act [sections 2678-2697] or any rule or regulation made by the 
state live stock sanitary board shall be guilty of a misdemeanor and be 
punished by a fine of not less than twenty-five dollars or more than five hun- 
dred dollars, or by imprisonment not less than thirty days or more than ninety 
days. [1907, ch. 169, § 20.] 

§ 2697a. Manner of burial. It shall be the duty of the owner of any cattle 
or other domestic animals, or any person in the actual charge of such animals, 
within this state, that die from or on account of any contagious disease (and 
the death of any such animal from disease shall be presumed to be contagious 
until the contrary is proven, also any such animal found dead shall be pre- 
sumed to have died of such disease unless other causes of death are apparent), 
to cause the same within twenty-four hours after receiving knowledge of 
the death of such animal to be buried at least four feet below the surface of 
the ground and covered with dirt to that depth. [R. C. 1905, § 2001; 1899, 
ch. 36, § 1: R. C. 1899, § 1601a.] 

The foregoing section was R. C. 1905, § 2001, and is retained in this compilation be- 
cause its provisions seem not to conflict with anything in the preceding sections of this 
article. For a similar reason the following section 2697b is retained, although it is to 
be observed that the “districts” therein mentioned no longer exist. See note imme- 
diately preceding section 2678. 

§ 2697b. Duty of overseers and coroner. It is also hereby made the duty of 
all road and street overseers, under whatever name called, and of the county 
coroner in such districts where there are no road overseers to bury or cause 
to be buried all animals dying as in section 2697a, when the same have been 
dead for thirty-six hours and are still unburied by the owner or person in 
charge thereof. The said road or street overseers and the said coroner are 
authorized to enter upon or into any premises where such dead cattle may be 
for the purpose of removing the same for burial and may bury the same on 
such premises, but must not bury said animals within one thousand feet of 
any dwelling house or barn. The board of county commissioners of such 
county shall allow such sums for such services as they may deem reasonable 
and the same shall.be paid as other services for said county are paid. It is 
further provided that the owner of such animal or animals shall be liable 
to the county for such expenses, to be recovered in a civil action in the 
same manner as other debts are collected unless the owner pays said burial 
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expenses within thirty days after being notified by the county auditor of the 
game, and no property except absolute exemptions shall be exempt from sale 
for the payment of any judgment that may be recovered against said owner, 
including costs and such attorney’s fee as may be allowed by the court, not 
exceeding the sum of twenty-five dollars, said attorney’s fee to be paid into 
the general fund of the county. [R. C. 1905, § 2002; 1899, ch. 36, § 2; R. C. 
1899, § 1601b.] | 
ee remarks concerning this section in note to § 2697a. 

§ 2698. Duty of owners of stock. Animals in transit. Meats to be labeled. 
The following regulations shall be observed in all cases of disease covered by 
this article: 

First: It shall be unlawful to sell, give away or in any manner part with 
any animal affected with or suspected of being affected with any contagious 
or infectious disease, with such exception as shall be provided for by the 
rules and regulations of the live stock sanitary board, and in case of any animal 
that may be known to have been affected with or exposed to any such disease 
within one year or prior to such disposal due notice of the fact shall be given 
in writing to the person receiving the animal. 

Second: It shall be unlawful to kill for butcher purposes any such animals, 
or to sell, give away or use any part of it or its milk, or to remove any part 
of the skin, with such exceptions as shall be provided for by the rules and 
regulations of the live stock sanitary board. Provided that in all cases where, 
under the rules and regulations of the live stock sanitary board of this state, 
it shall be lawful to sell, barter or give away for human consumption the meat 
from any animal affected with contagious or infectious diseases, there shall 
be placed upon each quarter of the animal so affected in at least ten separate 
places a stamp or label, clearly showing the words ‘‘ affected meat.’’ No meat 
from any affected or diseased animal shall be placed upon the same block or 
table on which meat not so affected is handled. Failure to observe these 
provisions shall be a misdemeanor and on conviction shall be punished by a 
fine of not less than one hundred dollars, or to be imprisoned in the county 
jail for a term of not less than thirty days nor more than one year. It shall 
be the duty of the owner, agent or person having in charge any animal infected 
or suspected of being infected with any contagious disease, immediately to 
confine the same in a safe place, isolated from all other animals and with all 
necessary restrictions to prevent the dissemination of the disease until the 
arrival of an accredited agent of the live stock sanitary board. [1913, ch. 204; 
1909, ch. 162; R. C. 1905, § 2005; 1891, ch. 125, § 10; 1895, ch. 35, § 11; BR. C. 
1899, § 1604.] 


e introductory statement referring to “ cases of disease covered by this article” is 
identical with the introduction to R. C. 1905, § 2005, which was amended in Laws 1909, 
ch. 162, the latter being amended and re-enacted by this section 2698. ‘‘ This article,” as 
stated in the note immediately preceding section 2678 herein, is deemed to be superseded 
by the present article almost entirely. It would seem, however, that the introductory 
statement may readily be rejected as surplusage. 

Liability of vendor of diseased live stock in absence of special warranty. 29 L.R.A. 


(N.S.) 202. 
Damages recoverable for selling diseased animals. 34 L.R.A.(N.S.) 697. 


ARTICLE 17.— REIMBURSEMENT OF OWNERS OF TUBERCULAR CATTLE. 


§ 2699. Notice, how served. Whenever any neat animal or animals have 
been adjudged to be infected with the disease known as tuberculosis by the 
state live stock sanitary board, it shall be the duty of said board or its duly 
authorized agent to serve a written notice upon its owner or keeper, of such 
decision before the killing of said animal or animals condemned, which notice 
shall contain the provisions for a protest according to section 2703, and if no 
protest is made by the owner or keeper, such animal or animals shall be 
appraised according to the provisions contained in section 2700. [1911, 


ch. 310, § 1.] 
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§ 2700. Appraisal, how made. Whenever any neat cattle has been adjudged 
to be infected with the disease known as tuberculosis by the state live stock 
sanitary board and has been ordered killed by said board and is killed in 
accordance therewith, the actual value of said animal or animals at the time 
of appraisal shall be determined by the state live stock sanitary board or its 
authorized agent, within twenty-four hours after the killing is ordered and 
before it or they are killed; provided, that if the owner or keeper is aggrieved 
by such appraisal he may cause a board of appraisers to be appointed according 
to section 2701. (1911, ch. 310, § 2.] 

§ 2701. Appraisers, how appointed. In case the owner of a neat animal or 
animals to be killed under the provisions of this article, or his agent, is not 
satisfied with the appraisal made by the state live stock sanitary board or its 
agents, he may protest against the same, whereupon a board of three appraisers 
is to be formed, of which one member shall be the agent of the state live stock 
sanitary board, one member shall be selected by the owner of the animal or 
animals involved, and a third member shall be selected by the first two mem- 
bers as herein provided. Whereupon an appraisal of the animal or animals 
involved shall be made by the board of appraisers according to section 2702, 
and in case all three appraisers or any two of them agree upon a certain 
valuation, this appraisal shall be regarded as final. (1911, ch. 310, § 3.] 

§ 2702. Maximum valuation. In no case shall the appraised value of a 
grade neat animal of two years old or more exceed twenty-five dollars, nor 
that of a grade neat animal below that age exceed fifteen dollars; provided 
in the case of pure bred neat cattle, accompanied by certificates of registra- 
tion in the recognized herd book, the appraised value of said pure bred neat 
cattle of two years old or over shall not exceed fifty dollars, nor that of pure 
bred Te “adie under two years of age exceed thirty dollars. ([1911, 
ch. 310, § 4. 

§ 27038. Protest, how made. Providing the owner or his agent is aggrieved 
with the diagnosis of the state live stock sanitary board, or its agents, said 
owner may within twenty-four hours make protest against diagnosis; and be 
entitled to a consultation, in accordance with the provisions of sections 10 and 
11 of chapter 169 of session laws of 1907. [191], ch. 310, § 5.] 

“ Sections 10 and 11 of chapter 169 of session laws of 1907 ” are, respectively, sections 
2687 and 2688 herein. 

§ 2704. Fees, how paid. The two members of this board of appraisers, not 
connected with the state live stock sanitary board, shall be entitled to one 
dollar per day for their services, to be paid out of the fund created for the 
purposes of carrying out this article, upon presentation of vouchers to the 
state auditor and duly approved by the state live stock sanitary board. [1911, 
ch. 310, § 6.] 

§ 2705. Who may take advantage of this act. The owner of any neat cattle 
affected with tuberculosis, or so adjudged by the state live stock sanitary 
board, and appraised in accordance with this article, shall be entitled to the 
amount named in the appraisal providing that the owner or owners of such 
neat cattle has applied to the state live stock sanitary board for a tuberculin 
test to be made under the supervision of said board, and provided further 
that said owner enters into the following agreement: 

In consideration of the assistance by the state live stock sanitary board in 
the eradication of tuberculosis from my neat cattle by means of the tuberculin 
test, and in order to secure the state reimbursement for animals killed on 
account of tuberculosis, I, ..........000. AOR set ataewelested owner of said 
neat cattle, comprising of ............ do hereby agree as follows: 

A. That I will abide by the decision of the state live stock sanitary board 
whether or not a neat animal should be killed or to be segregated on account 
of tuberculosis. 

B. In any case in which segregation is decided upon, I will cause all animals 
which react to the tuberculin test to be removed from the herd and portion of 
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the premises or farm upon which the healthy animals of the herd are main- 
tained, and I will cause the diseased animals to be permanently segregated 
from the healthy animals. 

C. In all cases where the milk from such segregated reacting cows is to be 
used for any purpose whatsoever, I will cause the said milk to be sterilized or 
pasteurized. 

D. In case any reacting bull is used for breeding purposes, I agree to have 
him held on leash and not permit him to leave the premises reserved for his 
use, and that the healthy cows bred to such bull will not be unduly exposed 
to infected premises or to other diseased cattle. 

EK. I will cause the young from segregated reacting animals to be removed 
abe their mothers at birth, and will not permit the said young to suck their 
mothers. 

F. Any part of my premises contaminated by reacting animals will be sub- 
mitted by me to a thorough disinfection under the direction or supervision of 
the state live stock sanitary board at my own expense. 

G. I will add no cattle to the said herd which have not passed a tuberculin 
test administered by an authorized public agent qualified to perform such test, 
or by an inspector of the bureau of animal husbandry. 

H. In case I do not conform with any or all of the above agreements, I vol- 
untarily relinquish any further claim upon the state of North Dakota for the 
reimbursement of neat cattle ordered killed on account of tuberculosis. 

I. I relinquish all claims for the carcasses of animals killed and to be 
reimbursed for by the state. [1911, ch. 310, § 7.] 

§ 2706. Claims, how paid. The return of appraisers made under this article 
shall be in writing, and signed by the state live stock sanitary board or its 
agents making the appraisement or by the board of appraisers in case of 
protest, also signed by the owner of said neat cattle condemned and certified 
to by the executive officer of the state live stock sanitary board, to the state 
auditor. who shall draw a warrant on the state treasurer in favor of the owner 
for the amount thereof. [1911, ch. 310, § 8.] 

§ 2707. Carcasses. How disposed of. All and any money realized by the 
state live stock sanitary board from the sale of the whole or any part of neat 
animals killed for tuberculosis and inspected and passed as provided for in 
section 2005, revised codes of 1905, as amended by chapter 162, session laws 
of 1909 [section 2698 herein], must be turned in to the state treasurer and by 
him to be credited to the fund provided for in this article, or may be paid 
to the owner of said condemned neat cattle, and the amount thereof deducted 
from the appraised value of said condemned neat cattle. [1911, ch. 310, § 9.] 

§ 2708. Owner shall not be indemnified in the following cases. The right 
to be indemnified shall not exist, and payment shall not be made in the 
following cases: 

First. For animals belonging to the United States, or any county, city, town- 
ship or village in the state. 

Second. When the owner at the time of coming into possession of the animal 
or animals knew it or them to be diseased or suspected of it or them being 
diseased. 

Third. For animals found to have been diseased at the time of their arrival 
in this state. 

Fourth. When the owner is a nonresident and not engaged in the breeding 
of live stock in this state. 

Fifth. When the animal or animals, at the time of its or their killing, had 
been in the state less than six months. 

Sixth. When the owner shall have been guilty of negligence by willfully 
exposing his animal or animals to the infection of tuberculosis or violated any 
of the sections of the agreement contained in section 2705. [1911, ch. 310, § 10. ] 

§ 2709. Fund. How created. For the purpose of creating a fund to pro- 
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vide for the expenses incurred in carrying out the provisions of this article, 
there is hereby created a fund to be known as the bovine tuberculosis fund. 
[1911, ch. 310, § 11.] 

§ 2710. Duty of state board of equalization. It shall be the duty of the 
state board of equalization at the time of the levy of the annual tax, to levy 
a special tax of one-twentieth of a mill on the dollar upon the assessed valua- . 
tion of all property, and when collected paid into the hands of the state 
treasurer, who shall at once enter the same into the bovine tuberculosis fund, 
said fund shall be preserved inviolate for the purpose of paying the expenses 
incurred in carrying out the provisions of this article. [1911, ch. 310, § 12.] 


ARTICLE 18.— State BoarD OF VETERINARY MEDICAL EXAMINERS. 


§ 2711. Qualifications of veterinarians. Each person practicing veterinary 
medicine, surgery or dentistry in any of its departments in this state, shall 
possess the qualifications required by this article; provided, that any person 
who has practiced veterinary medicine, surgery or dentistry as a profession 
in this state for three years immediately preceding the taking effect of this 
article, and who shall be a citizen of the United States, or shall have declared 
his intention to become such, shall be deemed eligible to registration, and 
shall receive a certificate upon presentation of a sworn affidavit and letters of 
recommendation from five reputable freeholders in his locality, or upon presen- 
tation of a diploma from a legally authorized veterinary school, college or 
university, if made before July first, 1895. [R. C. 1905, § 2016; 1895, ch. 113, 
§§ 1, 2; R. C. 1899, § 1615.] 

§ 2712. Board of examiners, how appointed. Term. The governor shall 
appoint a board of examiners within thirty days after the taking effect of this 
article to be known as the state board of veterinary medical examiners. Such 
board shall consist of three practicing veterinarians, who shall each be the 
holder of a diploma granted by a legally authorized veterinary school, college 
or university, who shall hold office, one for one year, one for two years and 
one for three years, after such appointment, or until their successors are 
appointed. Thereafter, each year, the governor shall appoint one member 
of said board to fill the vacancy occasioned by the expiration of the term 
of office of those previously appointed and is further authorized to fill such 
aie as may occur. [R. C. 1905, § 2017; 1895, ch. 118, § 3; R. C. 1899, 
§ 1616. | 

§ 2713. Organization of board. Said board shall elect a president, secre- 
tary and treasurer. It shall have a common seal, and the president and secre- 
tary shall have power to administer oaths. Said board shall hold meetings 
for the examination of candidates, on the second Wednesday of April and 
October of each year, and such other meetings as may be deemed necessary, 
at such time and place as the board may appoint, no session to exceed two 
days. The board shall issue a certificate of qualification to all applicants 
who shall pass the required examination, and who shall be citizens of the 
United States, or shall have legally declared their intention to become such, 
and to all applicants who are eligible to registration under section 2711, signed 
by the president and secretary of the board. Such certificate or diploma shall 
be conclusive as to the right of the lawful holder of the same to practice 
veterinary medicine, surgery or dentistry in this state. Said board shall 
keep a record of all the proceedings thereof, and also a record or register 
of each applicant for a license, together with his age, name and time spent 
in the study and practice of veterinary medicine, surgery or dentistry; and 
if a graduate, the name and location of the school, college or university grant- 
ing such diploma. Said books and records shall be prima facie evidence of 
all the matter therein recorded. ([R. C. 1905, § 2018; 1895, ch. 113, §§ 4, 6; 
R. C. 1899, § 1617.] 
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§ 2714. Permit to practice. Any person wishing to practice veterinary 
medicine, surgery or dentistry, who is qualified under section 2717, may apply 
to the president of the board of examiners for a permit to practice. The presi- 
dent shall upon the payment of five dollars, if satisfied that the applicant 
is qualified and a suitable person, issue to him a permit to practice until the 
next meeting of the board, and such permit shall have the same force as a 
certificate from the board, but shall expire upon the adjournment of the next 
meeting of the board of examiners. [R. C. 1905, § 2019; 1895, ch. 113, § 5; 
R. C. 1899, § 1618.] 

§ 2715. Diplomas and certificates. Persons presenting diplomas or certifi- 
cates for examination and registration shall pay to the secretary of said board 
a fee of fifteen dollars in advance, and annually thereafter, for such time as 
he shall continue in practice, on such dates as the board may determine, pay a 
renewal registration fee of three dollars. This renewal registration fee of 
three dollars applies to and shall be paid by all practicing veterinarians here- 
tofore or hereafter registered under this article. The fees received by said 
board shall be paid to the state treasurer within thirty days after the receipt 
of same; said fees shall constitute a special fund for the payment of the 
expense incurred by the state board of veterinary examiners in carrying out 
and enforcing the meaning of this act. Each member of said board shall 
receive from the state treasurer the sum of five dollars a day for each day 
actually engaged in attending meetings of said board, and all necessary travel- 
ing expenses actually incurred in attending such meeting. The secretary 
of said board shall also receive the sum of five dollars a day for each day 
actually engaged as a witness in cases of prosecution that originate under 
this act. The secretary shall certify to the state auditor after each meeting 
of the board the amount due each member for services and necessary expenses 
in attending such meetings and necessary expenses of said board. The state 
auditor shall thereupon issue his warrant on the state treasurer for such 
sum, providing there has been a sufficient sum paid into the treasury in fees 
to redeem said warrants. Nothing in this article shall be so construed as to 
prevent any person who has been registered and who may have forfeited 
his registration by nonpayment of fees from renewing his registration within 
two years by paying such fees without examination. [1913, ch. 276; 1911, 
ch. 282; R. C. 1905, § 2020; 1895, ch. 118, § 7; R. C. 1899, § 1619; 1905, ch. 192.] 

§ 2716. Misdemeanor to practice, when. Any person who either: 

1. Practices veterinary medicine, surgery or dentistry, in this state without 
compliance with the provisions of this article; or 

2. Willfully and falsely claims or pretends to have or hold a certificate of 
registration issued by such board; or 

3. Willfully and falsely, with intent to deceive the public, claims or pre- 
tends to be a graduate of, or to hold a diploma granted by a legally authorized 
veterinary school, college or university, is guilty of a misdemeanor, and 
upon conviction is punishable by a fine of not less than fifty nor more than 
one hundred dollars, and in case of nonpayment of such fine, the person 
so offending shall be liable to imprisonment for a period not exceeding six 
months; provided, that the provisions of this section do not apply to persons 
practicing castration. All fines received under this article shall be paid into 
the common school fund of the county in which such conviction takes place. 
[R. C. 1905, § 2021; 1899, ch. 168; R. C. 1899, § 1620.] 

§ 2717. Examination. All persons commencing the practice of veterinary 
medicine, surgery or dentistry in this state shall be graduates of a legally 
authorized veterinary school, college or university, and shall subject them- 
selves to such examination as the board may require. [R. C. 1905, § 2022; 
1895, ch. 113, § 10; R. C. 1899, § 1621.] 

§ 2718. Certificates recorded. Every person holding a certificate from the 
board of examiners shall have it recorded in the office of the register of deeds 
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in the county in which he resides, within thirty days after the date of said 
certificate, and the record shall be indorsed thereon. Any person removing 
to another county to practice shall record within thirty days the certificate 
in a like manner in the county to which he removes, and the holder of the 
certificate shall pay to the register of deeds a fee of one dollar for making 
the record. [R. C. 1905, § 2023; 1895, ch. 113, § 11; R. C. 1899, § 1622.] 

§ 2719. Gratuitous services. Gratuitous services in cases of emergency in 
the dehorning of cattle, or castration of animals, shall not be construed as 
coming within the meaning of this article. [R. C. 1905, § 2024; 1895, ch. 113, 
§ 12; BR. C. 1899, § 1623.] 

_§ 2720. Witnesses. Expert fees. Any person complying with the pro- 
visions of this article shall be entitled to expert fees as a witness in all civil 
actions relating to the veterinary profession. [R. C. 1905, § 2025; 1895, ch. 113, 
§ 13; R. C. 1899, § 1624.] 

ARTICLE 19.— GLANDERS. 

§ 2721. Penalty for having glandered animals in possession. It shall be 
unlawful for any person to own, have in possession or in any manner keep, 
use or control any horse, gelding, mare, ass or mule infected with the disease 
commonly known as glanders; and each person who knowingly owns or pos- 
sesses Or In any manner keeps, uses or controls a glandered animal as afore- 
said, shall be deemed guilty of a misdemeanor and shall be punished accord- 
ingly and all such diseased animals shall be summarily destroyed as herein- 
after provided. [R. C. 1905, § 2026 ; 1883, ch. 65, § 1: R. C. 1895, § 1625.] 


estimony of state veterinarian of state from which alle landered horses came, 
that he tested certain horses of seller about three months before horses were brought to 
this state and found them glandered, and that glanders was contagious disease, was admis- 
sible. State v. Leavitt, 28 S. D. 216, 133 N. W. 294. 


§ 2722. Complaint to justice of the peace. Duty of justice. When com- 
plaint in writing is made to a justice of the peace of the proper county, 
verified by oath or affirmation, stating that any person owns, possesses or in any 
manner keeps, uses or controls any horse, gelding, mare, ass or mule infected 
with the disease commonly known as glanders, it shall be the duty of the 
justice upon filing such complaint immediately to cause notice to be served 
upon the person so0 owning, possessing, keeping, using or controlling such 
animal, which notice shall set forth briefly the allegations of the complaint 
and command such person forthwith to appear before such justice and show 
cause why such justice shall not issue a warrant for the destruction of such 
animal, and either the complainant or the person summoned may demand a 
trial by jury of six men to whom the hearing of the matter shall be submitted, 
and both parties shall be entitled to witnesses, to be summoned by subpoena 
as in other actions and such examination and hearing shall be conducted 
in all respects as civil actions in such courts, and if the jury or court desires, 
they may cause such person to bring such animal before them for inspection. 
Upon the conclusion of the trial the court, or jury, if trial is had by jury, shall 
forthwith render a judgment or verdict, stating that the charge in the com- 
plaint is or is not true, which judgment or verdict shall be final in the matter. 
{R. C. 1905, § 2027; 1883, ch. 65, § 2; R. C. 1895, § 1626. ] 

§ 2723. Duty of justice after verdict. In case the verdict of the jury shall 
be that the complaint is true and that such animal is infected with glanders, 
the justice shall forthwith direct by warrant that the owner or person having 
such animal in possession forthwith kill and bury or otherwise destroy the 
same, which warrant may be served upon such owner or person the same as 
a@ summons and in the case of a corporation, each officer thereof shall be respon- 
sible in its behalf for the acts of the corporation, and such service may be made 
upon any officer thereof. [R. C. 1905, § 2028; 1883, ch. 65, § 3; R. C. 1899, 
§ 1627.] 

§ 2724. Penalty for disobeying warrant. If the owner or person having 
possession of such diseased animal, after having been served with a warrant 
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as hereinbefore provided, shall for the period of twelve hours after such 
service neglect or refuse to kill and bury or otherwise destroy such animal, 
such animal shall be forthwith killed and buried or otherwise destroyed by 
order of the justice directed to the person serving such warrant, or some other 
competent person to be named by the justice in the order, and the officer or 
person executing the same shall make return thereof to the justice. The officer 
or person executing such order shall be entitled to a fee of ten dollars to be 
audited and paid as hereinafter provided. ([R. C. 1905, § 2029; 1883, ch. 65, 
§ 4; R. C. 1899, § 1628.] 

§ 2725. Justice to preserve record and certify costs. The justice of the 
peace before whom any such proceedings shall be had shall enter in his docket 
a record of all such proceedings, and shall allow and tax all costs of the justice, 
officers, jurors and witnesses the same as in other cases, together with the fee 
provided herein for destroying such animal, which costs and fee shall be cer- 
tified by him to the board of county commissioners, and shall be audited and 
paid out of the general county fund the same as costs in criminal actions 
before justices of the peace; but the justice may tax the costs against the com- 
‘plainant if he finds that the action was malicious or without probable cause, 
and such judgment for costs shall be enforced as judgments for costs in crim- 
‘inal actions, and execution may issue therefor. [R. C. 1905, § 2030; 1883, 
ch. 65, § 5; R. C. 1899, § 1629.] 

§ 2726. Appraisal, how made. Whenever the state live stock sanitary board, 
or any of its authorized agents, shall deem the slaughter of a horse, geld- 
ng, mare, ass or mule necessary under the provisions of section 10, chapter 
169, session laws of 1907 [section 2687 herein], the actual value of said animal 
at the time of appraisal shall be determined by the state live stock sanitary 
board or its agent within twenty-four hours after the killing or destruction 
is ordered ; provided, that if the owner or keeper is aggrieved by such appraisal 
he may cause a board of appraisers to be appointed according to section 2727 ; 
provided the provisions of this section shall not prevent the owner or keeper 
of animals condemned and ordered destroyed by the live stock sanitary board 
from the right of protest and examination as provided for in section 10 of 
chapter 169, session laws of 1907. [1913, ch. 175, § 1; 1907, ch. 170, § 1.] 

This section and the following sections 2727-2735 constitute Laws 1913, ch. 175. The 
heading of that chapter as printed in the session laws, is “ glanders” and section 2728 


indicates that the chapter is limited to that disease, although the section in Laws 1907 to 
which reference is made extends to any contagious or infectious disease. 


§ 2727. Appraisers, how appointed. In case the owner, or his agent, of 
the animal or animals to be destroyed under the provisions of this act [sec- 
tions 2726-2735] is not satisfied with the appraisal made by the state live 
stock sanitary board or its agents, he may protest against the same, where- 
upon a board of three appraisers is to be formed, of which one member shall 
be the agent of the state live stock sanitary board, one member shall be 
selected by the owner of the animal or animals involved, and a third member 
shall be selected by the first two members as herein provided. Whereupon 
an appraisal of the animal or animals involved shall be made by such board, 
according to section 2728, and in case all appraisers or any two of them 
agree upon a certain valuation, this appraisal shall be regarded as final. 
[1913, ch. 175, § 2; 1907, ch. 170.] 

§ 2728. Maximum valuation. In making the appraisement the value 
put upon the animal or animals shall be the amount that such animal or 
animals would be worth had they not been affected with glanders; provided, 
however, that in no case shall the appraised value of any one animal exceed 
one hundred dollars to be paid by the state as hereinafter provided. [1913, 
ch. 175, § 3; 1907, ch. 170, § 3.] 

§ 2729. Procedure of destruction and certification. It shall be the duty 
of the state live stock sanitary board or its authorized agent, who ordered 
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the destruction of the animal or animals involved, and who made the ap- 
praisal or took part in the same, to give notice of said facts in writing to 
the owner or keeper of said animal or animals, and to certify to such facts 
in writing to a justice of the peace of the county in which the said animal 
or animals are located, describing in said notice the deceased animal or 
animals with a reasonable degree of certainty, stating the name of the animal 
when known. [1913, ch. 175, § 4; 1907, ch. 170.] 

§ 2730. Duty of owner. It shall be the duty of the owner or keeper of 
an animal or animals to be destroyed to destroy the same or cause the same 
to be destroyed and to dispose of the carcass or carcasses or cause the same 
to be disposed of before two witnesses or before the agent of the live stock 
sanitary board, in accordance with section 12, chapter 169, Session Laws 
of 1907 [section 2689 herein], and to make proper affidavit of such facts, 
which shall be sworn to by such witnesses or the agent of the state live 
stock sanitary board before the justice of peace to whom the certification 
provided for in section 2729 was made, within five days after the destruc- 
tion notice was served upon him. [1913, ch. 175, § 5; 1907, ch. 170.] 

§ 2731. Compensation for animals killed. It shall be the duty of the jus- 
tice of the peace to file with the executive officer of the state live stock 
sanitary board the certification of the state live stock sanitary board or its 
authorized agent and the affidavits of the owner or keeper, sworn to accord- 
Ing to section 2730, that the animal or animals have been killed and buried 
in accordance with section 12, chapter 169, Session Laws of 1907 [section 
2689 herein]. The executive officer of the state live stock sanitary board, 
after recording the same upon his docket, shall examine the same, and, if 
found correct, file the same with the state auditor, who shall issue a warrant 
on the state treasurer for one-half of the sum named in the appraisers’ return. 
[1913, ch. 175, § 6; 1907, ch. 170, § 2.] 


Indemnity appropriations for owners of slaughtered animals afflicted with glanders 
were coe in Laws 1909, ch. 159 and Laws 1911, ch. 42. And see section 2736 and Laws 
1913, ch. 21. 


§ 2732. Duties of justice of the peace. When the owner or keeper of 
animals ordered destroyed by the agent of the live stock sanitary board fails 
to comply with such order and to file with the justice of the peace the affi- 
davit herein required, the justice of the peace to whom the notice of the 
destruction of an animal or animals ordered to be destroyed was made, must 
notify the sheriff or any constable within the county that the order of the 
state live stock sanitary board, or its authorized agent, has not been com- 
plied with, or that the animal or animals have not been killed and buried 
as provided for in section 12, chapter 169, Session Laws of 1907 [section 
2689 herein], failure to make affidavit as provided for in section 2730 to be 
construed as noncompliance with the provisions of this act. [1913, ch. 175, 


§ 7; 1907, ch. 170.] 
“This act” consists of sections 2726-2735. 


§ 2733. Duty of sheriff. It shall be the duty of the sheriff or constable 
of the county, immediately after receiving notice from the justice of the 
peace, to proceed to destroy the animal or animals ordered to be destroyed 
by the state live stock sanitary board or its authorized agent and the officer 
performing such duty shall receive compensation therefor as is prescribed 
by law for like services and shall be paid therefor in like manner. [1913, 
veh. 175, § 8; 1907, ch. 170.] 

§ 2734. Proceedings, how conducted. Fees. The justice of the peace to 
whom certification is made shall enter upon his docket a record of all pro- 
ceedings and to tax all costs of justices, officers and appraisers other than 
the authorized agent or agents of the state live stock sanitary board, which 
costs and fees shall be certified by him to the board of county commissioners, 
and shall be audited and paid out of the general fund of such county the 
Same as costs in criminal actions before justices of the peace; provided, 
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nowever, that if it shall appear in any such proceeding that the animal or 
animals destroyed have not been kept within the county where the proceed- 
ings are had for at least sixty days immediately prior to such order of 
destruction, then the costs of all proceedings hereunder shall be certified 
by the county auditor of the county wherein the proceedings took place 
to the state auditor, who shall issue a warrant on the state treasurer for 
the amount of the costs paid by the county in favor of the county auditor 
of such county, such warrant to be paid out of the general fund of the state 
for the arti of reimbursing said county. [1913, ch. 175, § 9; 1907, 
ch. 170, § 3. 

2735. Payments, when not made. The right of indemnity shall not exist 
and payment shall not be made in the following cases: 

Ist. For animals belonging to the United States or the state of North 
Dakota, or any city, county, township or village in the state. 

2d. When the owner or claimant at the time of coming into possession of 
the animal or animals knew such animal or animals to be diseased with 
glanders or exposed to such disease. 

3d. When the owner, his agent or claimant failed to make affidavit of 
the destruction and disposal of the carcass or carcasses before the justice 
of the peace as provided for in section 2730. 

4th. For animals found to have been diseased at the time of their arrival 
in this state. 

Sth. For animals that are brought into the state to do contract work. 

6th. When the animal or animals at the time of their destruction have 
been in the state less than six months. 

7th. When the owner or owners shall have been guilty of negligence or 
willfully exposing his or their animal or animals to the influence of infected 
or contaminated surroundings. 

8th. When the owner or claimant is not a resident of the state of North 
Dakota. [1913, ch. 175, § 10; 1907, ch. 170, § 4.] 

§ 2736. Duty of the state board of equalization. It shall be the duty of 
the state board of equalization, at the time of the levy of the annual tax, 
to levy a special tax of one-tenth of one mill on the dollar upon the assessed 
valuation of all property in this state and when collected, paid into the hands 
of the state treasurer, who shall at once enter the same into a fund known 
as the glandered horse fund. Said fund shall be preserved inviolate for the 
payment of claims allowed for the destruction of glandered horses as pro- 
vided in chapter 170 of the laws of 1907. [1911], ch. 144.] 

See note to section 2731. 
“Chapter 170 of the Laws of 1907” is superseded by sections 2726-2735. 

§ 2737. Testing for glanders. In addition to the powers now conferred 
by law the state live stock sanitary board is authorized and empowered to 
test or cause to be tested any and all horses, mules and asses which may 
have been exposed to glanders, and when requested to do so by the board 
of supervisors of any organized township or by the board of county commis- 
sioners, it shall then be the duty of the state live stock sanitary board to 
test or cause to be tested any of the horses, mules and asses in said organ- 
ized township or any such county as shall be exposed to glanders or which 
such board of supervisors or county commissioners shall be (by) resolution 
request. [1913, ch. 206, § 1.] 

§ 2738. Fees for testing. When any horses, mules and asses shall be tested 
as provided for in section 2737, the agent of the state live stock sanitary 
board shall be paid for his services in connection therewith such fees as may 
be determined by the state live stock sanitary board, provided that such 
fees shall not exceed five ($5) dollars per day and expenses actually incurred. 
[1913, ch. 206, § 2.] 

§ 2789. Payment of fees for testing. The itemized accounts for said test- 
ing shall be submitted by sworn vouchers and detailed reports of said testi- 
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mony, same to be audited and approved by the state live stock sanitary board 
and forwarded to the board of county commissioners in the county where 
said testing was performed, whereupon the board of county commissioners 
shall order warrants drawn by the county auditor for one-half the amount 
of said account and one-half of said account shall be paid out of the live 
stock sanitary board fund as provided for by law. [1913, ch. 206, § 3.] 

§ 2740. Expenses, how paid; when appropriation insufficient. If the funds 
appropriated and available for the use of the live stock sanitary board have 
been exhausted or are insufficient to meet the expenses of carrying out the pro- 
visions of [this] act [sections 2737-2740], the owner of any exposed animals 
may have such animals tested under the direction of the live stock sanitary 
board and the expenses of such testing shall be borne jointly and in equal 
shares by the owner of the exposed animals and the county wherein said 
owner resides. The fees for such testing or examination shall not exceed 
the fee prescribed in section 2738. [1913, ch. 206, § 4.] 


ARTICLE 20.— SHEEP INSPECTORS. 


§ 2741. Appointment of sheep inspectors. Term of office. The county com- 
missioners of any organized county shall, upon the presentation of a petition 
signed by ten wool growers of such county, appoint a sheep inspector who is 
acquainted with the diseases to which sheep are subject and who shall be a 
resident of the county for which he is appointed, and who shall hold his office 
for two years unless sooner removed. Such inspector may appoint as many 
deputies as he may deem necessary. [R. C. 1905, § 2031; 1891, ch. 116, § 1; 
R. C. 1899, § 1630.] 

§ 2742. Duties of sheep inspector. It shall be the duty of the sheep inspec- 
tor, whenever he has knowledge or information that any sheep within his 
jurisdiction have the scab or any other malignant contagious diseases, to in- 
spect such sheep and report in writing the result of his inspection to the 
district veterinarian, to be filed by him for reference by the county com- 
missioners or any person concerned, and if such disease continues he shall 
once every four weeks thereafter reinspect such sheep and report in writing 
the result and treatment, if any, in the same manner until said disease is 
reported cured. [R. C. 1905, § 2032; 1891, ch. 116, § 2; R. C. 1895, § 1631.] 

§ 2743. Duty of owner or agent of diseased flock. The owner, or his agent, 
of any sheep reported by the inspector to be so diseased shall immediately 
herd them so that they cannot range upon or within one mile of any grounds 
accustomed to be ranged upon by any other sheep, or shall restrain them from 
passing over or traveling upon or within one mile of any public highway or 
road, and in case this cannot be done he shall immediately remove said sheep 
to a ‘locality where they shall not be permitted to range within less than five 
miles of any other sheep, and such sheep shall continue to be herded under 
such restrictions until, upon inspection, they shall be reported free from such 
disease. [R. C. 1905, § 2033; 1891, ch. 116, § 3; R. C. 1899, § 1632.] 

§ 2744. Oath and bond of inspector, where recorded. Each inspector 
before entering upon the duties of his office shall take the oath of office 
required of other civil officers and shall give bond to the state of North Dakota 
in the sum of one thousand dollars with good sureties, conditioned that he will 
faithfully perform the duties of his office; such bond shall be approved by the 
board of county commissioners, and with the oath indorsed thereon shall be 
recorded in the office of the county auditor of the county in which the in- 
spector shall reside and may be sued on by any person injured on account 
of the unfaithful performance of said inspector’s duty; provided, that no 
suit shall be so instituted after more than twelve months have elapsed from 
the time the cause of action accrued. [R. C. 1905, § 2034; 1891, ch. 116, 
§§ 8, 9; BR. C. 1899, § 1633.] 
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§ 2745. When infected sheep dipped. Penalty. Every owner of sheep 
having scab or other malignant contagious disease shall dip or otherwise 
treat the same upon his own premises; provided, that when he has more 
than one ranch or set of ranches and the diseased sheep are not upon the 
ranch where the dipping works or other facilities for treating the disease 
are situated, he shall have the right to drive through intermediate ranges, 
‘but in so doing shall consult the owners or occupants of said range as to 
where he shall cross the same, and in no case shall he enter another corral 
or water at his troughs or accustomed watering places with his diseased 
sheep without the written or otherwise expressed consent of the owner, and 
for every violation of the provisions herein he shall be subject to a fine 
of not exceeding one hundred dollars. [R. C. 1905, § 2035; 1891, ch. 116, 
§ 10; R. C. 1899, § 1634.] 

§ 2746. Salary of inspector, how paid. The inspector shall receive for his 
services five dollars per day while necessarily employed in inspecting, which 
shall be paid out of the county general fund in the same manner as other 
claims against the county are paid; but the board of county commissioners 
shall require such sheep inspector to present an itemized statement duly 
verified of the number of sheep inspected and the number of days actually 
employed in the performance of his official duties. [R. C. 1905, § 2036; 
1891, ch. 116, § 11; R. C. 1895, § 1635.] 

§ 2747. Power of inspectors. Five days’ notice shall be given to the sheep 
inspectors by persons intending to bring sheep into any county in this state 
from another state for the purpose of grazing said sheep upon lands in this 
state, which notice shall state the place where such sheep are located and 
the nearest place to the line where the said sheep may be inspected. In all 
cases where scab or other contagious diseases are found in a flock of sheep, 
the sheep inspector is hereby empowered to prescribe what dip or other 
remedy shall be applied and specify the manner of treatment. [R. C. 1905, 
§ 2037; 1891, ch. 116, § 12; R. C. 1899, § 1636; 1901, ch. 182.] 

§ 2748. Duty of inspectors. It is hereby made the duty of sheep inspectors 
of this state to cause to be dipped all sheep that come into the state for the 
purpose of running upon or grazing on the lands of this state, which dipping 
shall be done under such rules and regulations as the sheep inspector may 
prescribe. And after said dipping the said inspector shall cause the sheep so 
dipped to be quarantined for not less than twenty days, or until the said 
sheep inspector shall be satisfied that the said sheep are entirely free from 
disease; provided, that this section shall not apply to sheep while on rail- 
way cars or in railway stock yards, accompanied by proper certificates of 
health and which sheep are not detained in the state more than sixty hours. 
[R. C. 1905, § 2038; 1897, ch. 130, § 1; R. C. 1899, § 1636a; 1901, ch. 182.] 

§ 2749. Compensation. For his services under the provisions of the fore- 
going section the inspector shall receive the same compensation as in other 
cases, which compensation, together with the costs of dipping, shall be a lien 
upon the sheep so inspected and dipped and shall be collectible as such in an 
action before any court of competent jurisdiction. But where the owner is 
a resident of this state importing such animals for breeding purposes or 
the ordinary purpose of husbandry and has notified the district veterinarian 
of the time and place where the same may be inspected, as well as the place 
where such animals are to be dipped, and they are found free from any infec- 
tious or contagious disease, the inspection shall be made free of fee, mileage 
- aa . to the owner. [R. C. 1905, § 2039; 1897, ch. 180, § 2; BR. C. 1899, 

1636b. 

§ 2750. Owners must notify inspectors. In all cases where sheep are 
brought into any county of this state the owner or person in charge of said 
sheep shall notify the inspector of the date of the arrival in said county and 
before being allowed to mingle with other sheep shall be quarantined for a 
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period of not less than forty days, in a location approved of by the sheep 
inspector of said county; proyided, however, where sheep have been ranged 
for not less than forty days near the county line of the county to which 
said sheep are to be removed and are known to be free from disease, the 
provisions of this section shall not apply. [R. C. 1905, § 2040; 1891, ch. 116, 
§ 18; R. C. 1899, § 1637.] 

§ 2751. Penalty for violation of. The owner, or his agent or employes, of 
any flock of sheep to be inspected shall afford the inspector all reasonable 
facilities for making such inspection, and for every violation of any of the 
provisions of this article such owner or his agent or employes shall be fined 
not less than ten dollars nor more than three hundred dollars, and every 
separate day’s offense shall constitute a separate offense, and the written 
report of an offense made by an inspector under oath shall be prima facie 
evidence of the commission of such offense, and any justice of the peace of 
the county in which the offense is committed shall have jurisdiction thereof, 
and such inspector shall report all violations of the provisions of this article, 
of which he has knowledge. [R. C. 1905, § 2041; 1885, ch. 135, § 5; R. C. 
1899, § 1638.] 

§ 2752. Record of official acts of inspector. Every inspector shall keep 
a fair and correct record of all his official acts, and if required give a certified 
copy of any record upon payment of the fees therefor, and in case of the 
inspector’s death, resignation or removal said record shall be deposited with 
he aoe of deeds. [R. C. 1905, § 2042; 1885, ch. 135, § 8; R. C. 1899, 

1639. ] 

§ 2753. Fine for false report of inspector. Whenever a sheep inspector 
shall willfully or falsely report any sheep subject to disease, he shall be 
subject to a fine of ten times the amount of the fees charged by him for the 
inspection, and if he shall willfully or falsely report free from disease any 
sheep inspected by him that are thus infected, he shall be subject to a penalty 
of not exceeding three hundred dollars for each offense. [R. C. 1905, § 2043; 
1885, ch. 1385, § 11; R. C. 1899, § 1640.] 

§ 2754. Removal of inspector. Cause. If any sheep inspector shall be 
found guilty of either of the offenses set forth in the last section, or if on 
complaint in writing by any three wool growers of the county the county com- 
missioners, after allowing the inspector a fair hearing, shall be of opinion 
that he is incompetent to discharge intelligently and efficiently the duties of 
his office, or that having sufficient knowledge or information he has for any 
cause willfully or negligently failed to make the required inspection, or has 
needlessly made inspections for the purpose of securing fees, or that his 
reports have been influenced by favors or prejudice, or from any cause he has 
failed in the proper discharge of the duties of his office, it shall be the duty 
of the commissioners to declare such office vacant and to make a new ap- 
pointment. [R. C. 1905, § 2044; 1885, ch. 135, § 12; R. C. 1899, § 1641.] 


ARTICLE 21.— LIVE Stock INSPECTION. 


§ 2755. Appointment of inspector. Whenever the board of county com- 
missioners in any county are petitioned so to do by at least ten per cent of 
the voters of their county, as evidenced by the number of votes cast for con- 
gressman at the last general election, they may appoint the sheriff of their 
county as live stock inspector, and when so appointed, the said sheriff shall 
perform the duties and receive the compensation therefor as hereinafter pre- 
seribed by this article. [R. C. 1905, § 2045; 1901, ch. 121, § 1; 1903, ch. 121, 


1. 

§ 2756. Inspection before shipping. It shall be the duty of said stock 
inspector to inspect all horses of which he has knowledge are about to be 
loaded for shipment, or to be driven or shipped out of the county in which 
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he resides, to any other point within the state or to a point outside of the 
state, before the same is shipped. [R. C. 1905, § 2046; 1901, ch. 121, § 2; 
1903, ch. 121, § 2.] 

§ 2757. Record of inspection. Said inspector shall make and keep a record 
in his office in a book expressly for that purpose, which record shall be open 
to the public and shall contain: First, the marks and brands upon each of 
said animals; second, if no marks or brands appear thereon, he shall take a 
general description of the same; third, the owner of said horses, if ascertain- 
able, and if not, he shall so state in his record; fourth, the person in whose 
name said horses are shipped; fifth, the name of the person in charge of the 
same; and, sixth, the point of destination, together with such other informa- 
tion as may assure the inspector that the person shipping or driving is the 
owner, or has lawful right to ship or drive the’ same. If the inspector shall be 
satisfied from his inspection that the person shipping or driving said horses 
is the owner or has lawful right to ship or drive the same, he shall, on pay- 
ment of the fees hereinafter prescribed, give to such person a permit to ship 
or drive the same, which permit shall be in writing, and shall set forth the 
number and description of the animals. [R. C. 1905, § 2047; 1901, ch. 121, § 3; 
19038, ch. 121, § 3.] 

§ 2758. Unlawful to ship without permit. It shall be unlawful for any 
person or persons to cause to be shipped or driven, any horses from any 
county in this state to any other county therein, or to a point without said 
state, without such person or persons first notifying the said stock inspector 
of the proposed shipment or driving, and request that an inspection of the 
animals to be shipped or driven be made, and until the permit shall have 
been issued, as specified in this article, no railway or transportation company 
shall ship any such stock. But the said stock inspector may at his discretion 
issue a written permit to drive horses from one county to another within this 
state without any personal inspection or fees. [R. C. 1905, § 2048; 1901, 
ch. 121, § 4; 1908, ch. 121, § 4.] 

§ 2759. Inspector’s fees. The said stock inspector shall be entitled to 
demand and collect as fees for inspection, ten cents per head for each horse; 
and he is hereby given a lien upon said animals for such inspection fees 
and mileage at the rate of ten cents per mile for each mile actually traveled 
in going to and returning from the place of inspection. [R. C. 1905, § 2049; 
1901, ch. 121, § 5; 1903, ch. 121, § 5.] 

§ 2760. Penalty. Any person who shall ship any horses from any county 
in this state without having first procured the inspection of said stock and 
received a permit authorizing said shipment, shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine of not less than fifty 
dollars nor more than two hundred dollars, or imprisonment in the county 
jail for not less than thirty days nor more than six months, or by both such 
a imprisonment. [R. C. 1905, § 2050; 1901, ch. 121, § 6; 1903, ch. 121, 


ARTICLE 22.— REGULATION OF HEALTH CERTIFICATES OF LIVE STOCK. 


§ 2760a. Health certificate. Who may issue. That each and every person 
who issues a health certificate for live stock of any class in transit entering 
the state or within the state or before shipment out of the state, without 
being duly authorized to issue such health certificates by the state live stock 
sanitary board or by the United States department of agriculture shall be 
guilty of a misdemeanor. [1911, ch. 180, § 1.] 

§ 2760b. Penalty. Each and every person violating the provision of this 
act shall be guilty of a misdemeanor and be punished by a fine of not less 
than twenty-five ($25) dollars or more than one hundred ($100) dollars or 
by imprisonment of not less than ten days or more than thirty days in the 
eounty jail. (1911, ch. 180, § 2.] 
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ARTICLE 23.— HEALTH CERTIFICATE FOR Pcre-Brep CATTLE. 


§ 2761. Certificate of health of pure-bred cattle required. All persons 
selling pure-bred cattle, or cattle represented to be pure bred, for breeding 
purposes shall, before delivery, make a report to the state live stock sanitary 
board on blanks furnished by the board on application, stating the number 
of cattle sold, their age and sex, and to whom sold, and before delivery thereof 
such cattle shall be tested with tuberculin, and if found free from disease a 
certificate of health shall be given by said live stock sanitary board, or some 
person duly authorized by the live stock sanitary board, to the seller and 
purchaser, provided that no such certificate shall be required in case the 
cattle so sold shall have been tuberculin tested and found free from disease 
within one year, under the direction of the live stock sanitary board and 
the laws of this state, and a certificate of health: granted by said live stock 
sanitary board within that time, provided further that no certificate shall 
be required for animals under six months of age. [1913, ch. 205, § 1.] 

§ 2762. Penalty for violation of law. Any person who shall sell or dis- 
pose of any pure-bred cow or bull for breeding purposes without furnishing 
a certificate of health as provided for in section 2761 shall be guilty of a 
misdemeanor and be punished by a fine of not less than twenty-five ($25) 
dollars or more than five hundred dollars ($500), or by imprisonment not less 
than thirty (30) days nor more than ninety (90) days. [1913, ch. 205, § 2.] 


ARTICLE 24.—ADMISSION OF LIVE STOCK INTO THE STATE. 


§ 2762a. Horses, mares, mules and asses. All horses, mares, mules and 
asses being imported into the state of North Dakota must be accompanied 
by health certificates including mallein test certificates certifying that animals 
have been examined and mallein tested within thirty days prior to date of 
shipment and found free from all contagious and infectious disease; also all 
stallions imported into North Dakota must also be accompanied by certificate 
that said animal is free from any infectious, contagious, transmissible disease 
or unsoundness, as specified in section 3, chapter 161, session laws of 1909. 


[1911, ch. 181, § 1.] 
“Section 3, chapter 161, session laws of 1909,” has been twice amended and re-enacted 
and in its present form is section 2765 herein. 


§ 2762b. Cattle. All cattle imported into the state of North Dakota for 
dairy, breeding and feeding purposes must be accompanied by a certificate 
of health, and in case of cattle for dairy and breeding purposes a certificate 
certifying that such animals over six months of age have been tuberculin 
tested within thirty days prior to shipment and found free from tuberculosis 
and all other contagious and infectious disease. [1911, ch. 181, § 2.] 

§ 2762c. Sheep. All sheep imported into the state of North Dakota must 
be accompanied by certificate of health specifically indicating that they are 
free from scabies and lip and leg ulcerations and have not been exposed 
thereto within thirty days prior to shipment, and also free from any indica- 
tions of any contagious or infectious disease. [1911, ch. 181, § 3.] 

§ 2762d. Swine. All swine imported into the state of North Dakota must 
be accompanied by certificate of health stating that no infectious swine 
disease exists or has existed in the locality from which said shipment origi- 
nated within a period of six months save where swine are certified by a duly 
accredited federal or state veterinarian as having been immunized by the 
Dorset-McBride-Niles hog cholera serum; then such swine shall be admitted 
without hindrance and upon the above specified certificate only. 

All swine imported into the state of North Dakota for exhibition purposes 
at state or county fairs must be accompanied by certificate stating that such 
swine have been immunized by the Dorset-McBride-Niles hog cholera serum, 
prepared or approved by the United States department of agriculture. To 
prospective exhibitors from the state of North Dakota the required amount 
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of serum will be furnished free of charge upon application to the live stock 
sanitary board. [1911, ch. 181, § 4.] 

§ 2762e. Cattle, swine and sheep for immediate slaughter. In such cases 
where shipments of cattle, swine and sheep are for immediate slaughter at 
any point within the state of North Dakota where no inspection is main- 
tained by federal or state authorities, then a declaration shall accompany 
tee stating such animals are for immediate slaughter. (1911, 
ch, , § 5. 

§ 2762f. Tests. All certificates of health, tuberculin and mallein tests shall 
be made and signed by a federal, state or deputy state veterinarian or gradu- 
ate veterinarian whose inspections are endorsed by officers in charge of live 
stock sanitary work in state where inspection is made. All mallein and tuber- 
culin tests shall be made by federal, state or deputy state veterinarians. Such 
tests shall consist of three anti-injection temperatures at intervals of not less 
than two and longer than three hours apart, and not less than five post- 
injection temperatures two hours apart commencing not to exceed ten hours 
see e injection and up to the twentieth hour after injection. [1911, 
ch. ; : 

§ 2762g. Serums. All serums used, tuberculin, mallein and hog cholera 
serums, in conducting tuberculin or mallein tests and immunization for hog 
cholera shall be manufactured or approved by the United States bureau of 
animal industry. [1911, ch. 181, § 7.] 

§ 2762h. Health certificates and test charts. All certificates must be made 
on official forms of the state in which shipment originated certifying to the 
aforesaid inspections and tests, said certificates to be attached to way-bill 
and accompany shipment to destination, and the test charts must be immedi- 
ately mailed to the state veterinarian of this state. The owners of atock 
should also have a copy of certificate to be shown on demand of any state 
or federal official. [1911, ch. 181, § 8.] 

§ 27621. Penalty. Any one violating the provisions of this article or any 
rule or regulation made by the live stock sanitary board shall be guilty of 
a misdemeanor and be punished by a fine of not less than twenty-five dollars 
or more than five hundred dollars, or by imprisonment not less than thirty 
days nor more than ninety days. [1911, ch. 181, § 9.] 


ARTICLE 25.— STALLION REGISTRATION. 


§ 2763. Licenses. Definition. No person, firm, company or corporation, 
shall stand or travel for profit or gain any stallion or jack to be mated with 
any mare other than mares owned by the owner of such stallion or jack, or 
sell, offer for sale, exchange or transfer, any stallion or jack to be used for the 
above purposes, unless and until the owner of such stallion or javk shall have 
caused the name, description and pedigree of such stallion or jack to be en- 
rolled by the stallion registration board, which board is provided for in sec- 
tion 2 of said chapter 161 of the Session Laws of 1909 [section 2764 herein]. 

The word “‘ stallion ’’’ whenever used in this article shall be construed to 
include the term ‘‘ jack ’’ as well. [1913, ch. 273, § 1; 1911, ch. 279, § 1; 
1909, ch. 161, § 1.] 

§ 2764. Stallion registration board, how composed. Duties. Compensation. 
In order to carry out the provisions of this article, there shall be constituted 
a stallion registration board, whose duty it shall be to verify and register 
all pedigrees, and to provide the necessary inspection; to issue stallion license 
certificates; to make all necessary rules and regulations, and to perform such 
other duties as may be necessary to carry out the provisions of this article. 
Said board shall hold its meetings at the agricultural college; these meet- 
ings not to exceed four in number each year; providing that the president 
of the board has power to call special meetings whenever in his judgment 
it becomes necessary. The members of the board shall receive as compensa- 
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tion for their services the sum of three dollars per day for each day employed, 
and five cents per mile actually and necessarily traveled in attending the 
meetings of the board, which sum shall be paid out of the state treasury 
upon vouchers of the board, duly certified by the president and secretary 
thereof. The stallion registration board shall be composed of the professor 
of animal husbandry of the state agricultural college, who shall be ex-officio 
secretary and executive officer of this board; the professor of veterinary 
science of the state agricultural college; the state commissioner of agriculture 
and labor; the president of the state live stock sanitary board, and the presi- 
dent of the North Dakota live stock association. [1909, ch. 161, § 2.] 


oe appropriation with provision regulating payment of bills against the same in sec 
tion 653g. 


§ 2765. Veterinary inspection and verification of breeding, standard for 
verifying pedigree. In order for the owner of a stallion to secure the license 
herein provided for, the stallion must pass a veterinary examination as herein 
provided for, and be free from all infectious, contagious or transmissible 
disease or unsoundness. The owner of such stallion must also furnish to the 
stallion registration board, the stud book registry certificate or pedigree of 
the stallion, and all necessary papers relating to the breeding and ownership 
of such stallion. Upon verification of pedigree and certificate of breeding, 
in case of pure bred, grade and cross bred stallions, provided the stallion 
has passed the necessary veterinary inspection, as provided for in this article, 
a license certificate shall be issued by said board. The presence of any one or 
more of the following named diseases shall disqualify a stallion from public 
service and the following named diseases are hereby defined as infectious, 
contagious, or transmissible diseases and unsoundness for this act: cataract, 
amaurosis, larynegal hemiplegia (roaring or whistling), string hait, glanders, 
sidebone, farcy, maladie du coit, urethral gleet, mange, bone spavin, ringbone 
and curb when accompanied by curby hock. The stallion registration 
board shall refuse certificate of enrollment to any stallion affected with any 
of these diseases specified, and shall revoke a previously issued license cer- 
tificate of any stallion found upon examination to be so affected. 

Provided, however, that in event a pure bred stallion, previously licensed, 
is found upon re-inspection at the stated time as provided for in section 10 of 
chapter 161 of the Session Laws of 1909 [section 2772 herein], to be affected 
with any unsoundness or disease indicated in this section, the stallion regis- 
tration board may grant the owner or owners of said stallion a license on 
condition that the result of the veterinary examination be expressed in the 
license. Said unsoundness to be set in black face type of a size not smaller 
than the type used in the body of the license. The owner or owners of any 
grade, scrub or mongrel stallion found to be affected with any unsoundness or 
disease specified herein on the re-inspection provided for in said section 10 of 
chapter 161 of the Session Laws of 1909 [section 2772 herein], shall be refused 
a license certificate. 

The stallion registration board or its authorized agents shall recognize as 
pure bred and registered only such stallions as have been recorded in some 
stud book, the standing and merit of which has been approved, passed upon 
and placed upon a recognized list by the stallion registration board. [1913, 
eh. 273, § 2; 1911, ch. 279, § 2; 1909, ch. 161, § 3.] 

§ 2766. Examination of stallions, methods, etc. The veterinary examination 
of the stallions provided for in this article must be done by a qualified grad- 
uate veterinarian who shall be in the employ of the stallion registration board. 
The stallion must be brought for examination to the nearest point where the 
inspector will be stationed on specified dates. The stallion owner must be 
given at least ten days’ notice of the dates when the inspector will be at 
specified towns of the county, in which the owner of the stallion resides. The 
inspector must not make known the results of the inspection of a stallion to 
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the owner, at the time of inspection, but report to the secretary of the stallion 
registration board, who will notify the owner at the time he grants or 
refuses to grant him a license certificate for his horse. [1909, ch. 161, § 4.] 

§ 2767. Method of caring for protests. Whenever a stallion has been re- 
jected by the stallion registration board and the owner is not satisfied with 
the decision of the members of said board, the owner may file with said board 
a protest accompanied by a deposit of twenty-five dollars, either in currency 
or a certified draft, against the decision of said board or its official inspector, 
and a sworn statement from a qualified, graduate veterinarian, stating that he 
has examined the stallion in question and found said stallion free from the 
unsoundness or disease for which said stallion was previously refused a license 
certificate; whereupon an examination of the stallion shall be made by three 
experts, one expert to be appointed by the stallion registration board, one 
by the owner of the stallion, and the third to be chosen by the other two 
experts already appointed, but all such experts shall be graduates of recog- 
nized veterinary schools. In case all three or any two of the experts declare 
the stallion eligible to receive a license, then the expense of the consultation 
shall be paid by the stallion registration board out of funds as provided 
for in section 12 of chapter 161 of the Session Laws of 1909 [section 2774 
herein]; or if three or any two of the experts declare the stallion to be 
ineligible in accordance with the provisions of this article, the expense in- 
curred shall be paid out of the deposit as herein provided for, any part re- 
maining thereof to be returned to said owner. [1913, ch. 273, § 3; 1911, 
ch. 279, § 3; 1909, ch. 161, § 5.] 

§ 27 68. Authority to grant temporary licenses. The stallion registration 
board is authorized in cases of emergency to grant temporary license certifi- - 
cates without veterinary examination, upon receipt of an affidavit of the 
owner to the effect that to the best of his knowledge and belief said horse 
is free from infectious, contagious or transmissible disease or unsoundness. 
Temporary license certificates shall be valid only until veterinary examination 
ean reasonably be made. [1909, ch. 161, § 6.] 

§ 2769. Posting copies of license certificates. The owner of any stallion 
standing for public service in this state shall post and keep affixed during the 
entire breeding season copies of the license certificates of such stallion, issued 
under the provisions of this article, in a conspicuous place upon the main 
door leading into every stable or building where the said stallion stands for 
public service. Said copies shall be printed in bold face and conspicuous 
types, not smaller than pica, especially the word ‘‘ pure bred,’’ ‘‘ grade,’’ ete. 
[1909, ch. 161, § 7.] 

§ 2770. Form of license certificates. The license certificate to be issued a 
pure bred stallion shall be in the following form: 


STALLION REGISTRATION BOARD. 
License Certificate of Pure Bred Stallion or Jack. 


The pedigree of the Stallion or Jack (mame) ............... .-, owned by 
Re ree ee eee ee , described as follows: Color ............, Breed 
bwnuaretatses bic Foaled in the year ............., has been examined at the 


Agricultural College, North Dakota, Division of Animal Husbandry, and it 
is hereby certified that the said stallion is of pure breeding and is registered 
in the (name of studbook). The above named stallion has been examined 
DY Sore coerce. , a duly licensed veterinarian, and is reported to be free 
from the infectious, contagious or transmissible diseases or unsoundnesses 
specified in the North Dakota Stallion Law, and is licensed to stand for public 
service in the state of North Pere P 
IONE sss sowss so Rowe ene wee b.ee once 
Professor of Animal Husbandry aid Secretary Stallion Registration Board. 
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_ The license certificate issued a stallion whose sire or dam is of pure breed- 
ing shall be in the following form: 


STALLION REGISTRATION BOARD. 
License Certificate of Grade Stallion or Jack. 


The pedigree of the Stallion or Jack (name) ............ce0- , owned by 
ee , described as follows: Color .........., Breeding .........., Foaled 
in the year sos at Oa caren , has been examined at the ‘Agricultural College, North 


Dakota, Division of ‘Animal Husbandry, and it is hereby certified that said 
stallion is a grade, and not of pure breeding. The above named stallion has 
been examined by .......... , duly licensed veterinarian, and is reported as 
free from the infectious, contagious or transmissible diseases and unsound- 
nesses specified i in the North Dakota Stallion Law, and is licensed to stand for 
public service in the state ~ North Dakota. 
1PNOE 6 bosses udews ine eae essen lesen es 

Professor of Animal Husbandry and Secretary Stallion Registration Board. 

The license certificate issued for a stallion that has a pure bred registered 
sire of one breed and a pure bred registered dam of another breed, shall be 
in the following form: 


STALLION REGISTRATION BOARD. 
License Certificate of Cross Bred Stallion. 


The pedigree of the Stallion (name) ............ , owned by ..ccceeseees : 
described as follows: Color ............ , Foaled in the year ............ 
has been examined at the Agricultural College, North Dakota, Division of 
Animal Husbandry, and it is found that his sire is registered in the........... 
and his dam in the ............. Such being the case, the said stallion is not 
of pure breeding. The above named stallion has been examined by.......... ; 


a duly licensed veterinarian, and is reported as free from the infectious, con- 
tagious or transmissible diseases or unsoundnesses specified in the North 
Dakota Stallion Law, and is licensed to stand for public service in the state 
of North Dakota. Sign 


Professor of Animal Husbandry and Secretary Stallion Registration Board. 
The license certificate issued for a stallion neither of whose as are pure 
bred, shall be in the following form: 


STALLION REGISTRATION BOARD. 


License Certificate of Mongrel or Scrub. 

The pedigree of the Stallion (name) ............ , owned by ..... rere ; 
described as follows: Color ............ , Foaled im the year ...........4., 
has been examined at the Agricultural College, North Dakota, Division of 
Animal Husbandry, and it is hereby certified that the said stallion is of Mongrel 
Breeding and not a pure bred. The above named stallion has been examined 

Y tuna Ce eawed wind , a duly licensed veterinarian, and is reported as free from 
the infectious, contagious or transmissible diseases or unsoundnesses specified 
in the North Dakota Stallion Law, and is licensed to stand for public service 
in the state of North Dakota. 

IPN O: rnc ea oaaineaean eae ee Dae a eee ae eee eee 

Professor of Animal Husbandry and Secretary Stallion Registration Board. 
[1911, ch. 279, § 4; 1909, ch. 161, § 8.] 

§ 2771. Advertisement must contain copy of license. Every bill, poster or 
advertisement issued by the owner of any stallion licensed under this act, 
or used by him for advertising such stallion, shall contain a copy of his license 
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certificate and shall not contain illustrations, pedigrees or other matter that is 
untruthful or misleading. {1909, ch. 161, § 9.] 

§ 2772. Fees for granting license and inspection. A fee not exceeding 
two dollars shall be paid to the secretary of the stallion registration board for 
the examination and enrollment of each pedigree and the issuance of a 
license certificate in accordance with the breeding of the stallions as above 
provided. A fee not exceeding one dollar shall be paid annually for the 
renewal of pedigree certificate and service license. A fee of five dollars shall 
also be paid for the veterinary examination of the stallion as provided in this 
article. This fee shall be collected by the inspector at the time the in- 
Spection is made. Stallions shall be examined every three years until ten 
years of age, and after the first examination they shall be exempt from re- 
examination if they are ten years of age or over. [1909, ch. 161, § 10.] 

§ 2773. Fee for transfer of license. Upon a transfer of the ownership of 
any licensed stallion under the provisions of this article, the license certificate 
may be transferred by the secretary of this board to the transferee upon 
submittal of satisfactory proof of such transfer of ownership upon payment 
of fifty cents. [1909, ch. 161, § 11.] 

§ 2774. How expenses are provided for. Board makes annual report to 
governor. The funds accruing from the above named fees shall be used by 
the stallion registration board to defray the expenses of enrollment of pedi- 
grees and issuances of licenses; to pay for the services and expenses of the 
veterinary inspector ; to publish reports or bulletins containing lists of stallions 
examined; to encourage the horse breeding interests of this state, to dis- 
seminate information pertaining to horse breeding, and for any other purpose 
as may be necessary to carry out the purposes and enforce the provisions 
of this article. It shall be the duty of this board to make annual report, 
including a financial statement, to the governor of the state, and all financial 
records of said board shall be subject to inspection at any time by the public 
examiner. [1909, ch. 161, § 12.] 

As to the time and contents of the report to the governor, see sections 95, 97, 98, 633. 


See appropriation for expenses of trustees or members of stallion registration board in 
section 653g. 


§ 2775. Procedure to obtain lien, penalty and foreclosure. The owner of 
any stallion who shall have complied with all of the provisions of this law, 
shall have a lien upon the offspring and upon the mare served, upon filing at 
any time within twelve months after the service, in the office of the register 
of deeds of the county in which said mare was kept at the time of service, a 
statement of the account thereof, together with a description of the mare 
served. Such lien shall exist for a period of one year from the filing of such 
statement, and shall have priority over all other liens or incumbrances upon 
the offspring ; such lien shall attach at the time of service of such stallion and 
shall not be lost by reason of the sale, exchange or removal from the county 
in which such mare was kept at the time of service, or other disposition with- 
out the consent of the person holding the lien. 

Every person having in his possession or under his control any mare and 
offspring upon which there is known to him to be an existing lien for the 
service of a stallion as provided for herein, who removes from the county, 
conceals, sells, or in any manner disposes of, otherwise than as prescribed by 
law, such mare or offspring without the consent of the holder of such lien, is 
guilty of a misdemeanor and upon conviction thereof shall be fined in a sum 
not less than twenty-five dollars and not more than fifty dollars. 

At any time after the filing of such lien when the amount therein specified 
shall have become due, the lien may be enforced by a sale of property covered 
thereby, upon the notice and in the manner provided for the foreclosure of 
mortgages upon personal property, and costs and fees for such foreclosure 
shall be the same as provided for in section 8132. [1913, ch. 273, § 4; 1911, 
ch. 279, § 5; 1909, ch. 161, § 13.] 
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§ 2776. Penalty for violation of law. Violation of any of the provisions of 
this act shall be punished by a fine of not less than twenty-five dollars nor 
more than one hundred dollars for each offense. (1909, ch. 161, § 14.] 

“This act” consists of sections 2763-2775, and 2777, but not of sections 2778 and 
2779, these latter being first enacted in 1913. 

§ 2777. Power over and of peace officers. The stallion registration board shall 
have power to call any sheriff, deputy sheriff or constable to execute its orders, 
and officers shall obey the orders of said board, and the officers performing 
such duties shall receive compensation therefor as is prescribed by law for 
like services, and shall be paid therefor in like manner. Any officer may 
arrest or take before any justice of the peace of the county any person found 
violating any provision of this act, and such officers shall immediately notify 
the state’s attorney of such arrest and he shall prosecute the person so offend- 


ing according to law. [1909, ch. 161, § 15.] 
As to what constitutes “ this act,” see note to section 2776. 


§ 2778. Mongrel and scrubs not to be licensed after January first, 1916. It 
is hereby provided that after January first, 1916, no scrub or mongrel stallion 
shall be enrolled and licensed as provided in chapter 161 of the Session Laws 
of 1909, as amended by chapter 279 of the Session Laws of 1911 and amend- 
ments thereto. All licenses for mongrel or scrub stallions issued before that 
date shall be continued in force if properly renewed, however providing the 
.o stallions meet the requirements provided for by such law. [1913, ch. 273, 


“Chapter 161 of the Session Laws of 1909, as amended by chapter 279 of the Session 
Laws of 1911 and amendments thereto” constitute sectione 2763-2777. 

§ 2779. Importation of stallions. Every person, firm or company import- 
ing any stallion into the state of North Dakota for breeding purposes shall 
first secure a certificate from a recognized state or federal veterinarian, certi- 
fying that said stallion is free from any or all of the diseases or unsoundness 
referred to in section 2767. A copy of such certificate must be mailed to the 
secretary of the stallion registration board at least five days before the im- 
portation of such stallions into the state. [1913, ch. 273, § 6.] 


ARTICLE 26.— DipPIna TANKS. 


This article constitutes article 20 of chapter 24 of the Political Code in the Revised 
Codes of 1905. “A district veterinarian ” is mentioned in sections 2780, 2781 and 2785 
herein, although it is considered that there is now no officer bearing the title. See note 
under the title to article 16 immediately preceding section 2678 herein. The existence 
of a “district veterinarian” has not been recognized in any legislation subsequent to 
that found in article 20 of the Revised Codes of 1905 as above cited. But as none of the 
sections in that article has been expressly amended or expressly repealed they are retained 
in this compilation. 

§ 2780. Established, how. Cost, how paid. In any county of the state 
on the presentation of a petition signed by at least ten per cent of the free- 
holders of said county, to the board of county commissioners of such county, 
petitioning for the establishment and construction of public dipping stations 
for live stock within such county, the board of county commissioners of such 
county shall within ninety days from the presentation of such petition proceed 
to establish and construct under the supervision of the district veterinarian 
in whose district such stations may be located, public dipping stations at 
convenient places within such county. The cost of such stations shall be paid 
from the general fund, and warrants drawn on the county treasurer for such 
work shall be paid only when signed by the county auditor and approved 
by the board of county commissioners of such county. In the construction 
of such dipping stations it shall be the duty of the county commissioners to 
make the work co-operative among farmers or live stock owners as far as 
possible, and give to the farmers or live stock owners credit against dipping 
charges for necessary labor performed, it being the purpose of this article 
to have this work done in the most efficient manner by those most interested 
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in maintaining a good standard of health in the flocks and herds of the com- 
munity interested, at the least expense ; which cost shall be paid from the gen- 
eral funds of such county. [R. C. 1905, § 2051; 1905, ch. 96, § 1.] 

§ 2781. Appropriation for chemicals and materials. The board of county 
commissioners of such county shall upon the establishment of such dipping 
station or stations appropriate the necessary amount of money under the 
direction of the district veterinarian for the purpose of purchasing material 
ag Sarre used in the operation of such stations. [R. C. 1905, § 2052; 1905, 
ch. 96, § 2.) 

§ 2782. Commissioners shall levy dipping fee pro rata. The board of county 
commissioners shall, in their discretion, levy a dipping fee pro rata, in no 
case to exceed the actual cost to the county, for material and labor used in 
constructing and operating such station. ([R. C. 1905, § 2053; 1905, ch. 96, 


3.] 

§ 2788. Fees chargeable against owner of stock. Lien on animals. The 
fee for dipping such animals shall be charged against the owner, agent or 
person in charge of such animals, and, together with the cost of seizure and 
the expense of holding thereof, become a lien upon such animals, and if not 
paid within five days from the dipping of such animals, the same shall be 
foreclosed by the sheriff of such county, the same as any other lien upon per- 
sonal property. All fees collected under this article shall be paid in to the 
oy ao and placed in the general fund. [R. C. 1905, § 2054; 1905, 
ch. 96, § 4. 

§ 2784. Formula of U. 8. bureau of animal industry to be used for dip- 
ping solution. The dipping solution used in operating such station or stations 
shall be in accordance with the rules and formulas adopted by the United 
States bureau of animal industry. [R. C. 1905, § 2055; 1905, ch. 96, § 5.] © 

§ 2785. Duty of district veterinarian. The district veterinarian, acting 
with the board of county commissioners of such county, or the person by 
them designated to oversee and superintend such dipping station or stations 
and the dipping thereat, shall, at the completion of such dipping and the 
payment of the fees hereunder charged, issue a certificate to the owner, agent 
or person in charge of such animals, certifying to such dipping, which cer- 
tificate must contain the date of such dipping, the number and kind of such 
animals so dipped, the formula of the solution used in such dipping there- 
unto attached, stating the amount of fees so charged and collected for such 
dipping. [R. C. 1905, § 2056; 1905, ch. 96, § 6.] 


ARTICLE 2?7.— LIvE Stock ASSOCIATION. 


§ 2786. Appropriation. Duty of commissioner of agriculture. The sum of 
five hundred dollars is hereby appropriated annually out of any money in the 
state treasury not otherwise appropriated for the use and benefit of the North 
Dakota live stock association. Said association shall publish an annual report 
of its proceedings together with such information as may be of general in- 
terest to its members, keep and publish a directory of all reliable breeders of 
pure bred live stock who are members of said association and promote the 
interests of owners and breeders of live stock in general. The appropriation 
herein mentioned shall be expended under the direction of the commissioner 
of agriculture, who shall publish and distribute information furnished by 
the live stock association to an extent not exceeding this appropriation. 
[1907, ch. 171.] | 


ARTICLE 28.— LivE Stock PROTECTIVE ASSOCIATION. 


§ 2787. County live stock protective fund, how raised and expended. In any 
county in this state having a regular organized live stock protective asso- 
ciation composed of residents of the county, the county commissioners of such 
county may, upon being petitioned by at least five per cent of the personal 
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property taxpayers of said county, appropriate and set aside an amount annu- 
ally not exceeding two thousand dollars out of the general fund of the county 
into a special fund, to be known as the county live stock protective fund, 
to be expended and used for the protection of live stock from theft. [R. C. 
1905, § 2057 ; 1905, ch. 80, § 1.] 

§ 2788. Petition, contents of. Such petition may be presented and acted 
upon at any regular meeting of the board of county commissioners, and must 
be accompanied with a roll of the membership of the county live stock pro- 
tective association, together with the name and post office address of its secre- 
tary and treasurer and the name of the association, which association shall 
be the only one that the county commissioners shall recognize in connection 
with the disbursement of the appropriation herein provided for. [R. C. 1905, 
§ 2058 ; 1905, ch. 80, § 2.] 

§ 2789. Annual report. Reimbursement. Annually at the regular January 
meeting of the board of county commissioners, the county live stock protective 
association shall file with the board of county commissioners of their county 
an itemized report, showing the expenditures of the association for the pre- 
ceding year, which report shall be verified by its secretary and treasurer, and 
which report shall be accompanied by the original voucher in each item of 
expenditure. The county commissioners shall then proceed to classify the 
expenditures of the association, and ascertain the amount which the association 
has actually expended in the apprehension of live stock thieves, and shall then 
reimburse the association to the extent of such expenditures, which amount, 
however, must not exceed the amount then in the special fund herein created 
for that purpose. [R. C. 1905, § 2059; 1905, ch. 80, § 3.] 

§ 2790. Appropriation made part of general tax levy. At the time of mak- 
ing the annual tax levy and in estimating the amount of the expenses for 
general county purposes, the amount of the appropriation herein provided for 
may be made a part of said estimate and levy. ([R. C. 1905, § 2060; 1905, 
ch. 80, § 4.] 

ARTICLE 29.— PRAIRIE FIRES. 


§ 2791. Prairie fires forbidden. If any person shall set or cause to be set 
on fire any woods, marsh or prairie, or any grass or stubble lands, except 
in the months of July or August, except as hereinafter provided, such person 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be fined in a sum not less than ten nor more than one thousand dollars, and 
be imprisoned in the county jail for a period not exceeding six months, or 
either or both, at the diseretion of the court, and shall also be liable in a civil 
action to any person damaged by such fire to the amount of such damage. 
[R. C. 1905, § 2061; Pen. C. 1877, ch. 60, § 1; R. C. 1899, § 1654. ] 

Not necessary to negative process in other sections of act than one under which indict- 
ment is found. Territory v. Scott, 2 Dak. 212, 6 N. W. 435. 

Question whether one setting fire is agent of ie ory who is being prosecuted, is one 
for the jury. Knight v. Towles, 6 S. D. 575, 62 N. W. 964. 

The setting of fire in stubble land in month of April, May or June is negligence per se. 
Setting fire to a straw stack in stubble field is setting fire to the stubble. Kelley v. An- 
derson, 15 S. D. 107, 87 N. W. 579. 

Setting fire to prairie land in month of March renders one who does so absolutely liable 
for injuries caused to others. Seckerson v. Sinclair, 24 N. D. 625, 140 N. W. 239. 

Liability for injury by prairie fires. 21 L.R.A. 261. 

Liability for setting fires which spread to property of others. 21 L.R.A. 255; 36 L.R.A. 
(NS.) 194. 

§ 2792. Fire permitted, when. For the purpose of destroying any grass 
or stubble that may be on any piece of land at the time any person commences 
to break or plow the same, it shall be lawful for such person to set the same 
on fire at any time in the year; provided, that at the time of setting such 

grass or stubble on fire there shall be a strip of land well plowed or burned 
over at least fifty feet in width completely encompassing the place where such 
fire is set. [R.C. 1905, § 2062; Pen. C. 1877, ch. 60, § 2; R. C. 1899, 1655. ] 
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§ 2793. Accidental damages. If any fire, set as provided in the last sec- 
tion, shall by accident and without any fault or neglect of the person setting 
the same, get beyond his control, such person shall be liable as provided in 
section 2791, for all damages done by such fire, but not otherwise. But if 
such fire is carelessly, negligently or intentionally permitted to spread beyond 
the bounds of such strip of land mentioned in the last section, then the person 


- setting such fire shall be liable both civilly and criminally, as provided in 


section 2791. [R.C. 1905, § 2063; Pen. C. 1877, ch. 60, § 3; R. C. 1895, § 1656.] 

§ 2794. Grasshopper destruction. It shall be lawful for any person at 
any time between the twentieth day of April and the twentieth day of June, 
to set on fire, for the purpose of destroying grasshoppers, any marshes, prairies, 
grass or stubble lands, owned or occupied by him, or any marshes, prairies, 
grass or stubble lands adjacent thereto; provided, that the person desiring 
to set such fire shall give at least twenty-four hours’ notice to all persons 
residing within one and a half miles of the place where the fire is to be set, 
and shall state at the time of giving such notice the time when and place 
where such fire will be set. Such person shall take all necessary precaution 
before the setting of such fire, to prevent damage by the same. [R. C. 1905, 
§ 2064; Pen. C. 1877, ch. 60, § 4; R. C. 1895, § 1657.] 

§ 2795. Fire limited. Fire set under the provisions of the last section shall 
not be allowed to spread beyond the control of the person setting the same, 
and shall be extinguished the same day on which it is set. [R. C. 1905, 


§ 2065; Pen. C. 1877, ch. 60, § 5; RB. C. 1899, § 1658.] 


§ 2796. Penalty for violation. Any person violating the provisions of the 
last section shall be liable in a civil action to any person damaged by such fire 
to the amount of such damage; and in case any person shall negligently, care- 
lessly, willfully, maliciously or intentionally violate the provisions of the last 
section, such person shall be liable both civilly and criminally the same as 
though he had violated the provisions of section 2791. [R. C. 1905, § 2066; 
Pen. C. 1877, ch. 60, § 6; R. C. 1899, § 1659. ] 

§ 2797. Penalty for setting fire to woods or prairies. If any person shall 
willfully, negligently or carelessly set or cause to be set on fire any woods, 
marsh or prairie in this state, or if any person having made any camp or other 
fire, shal! leave such fire without having thoroughly extinguished the same, 
so that the fire shall spread and burn any wood, marsh or prairie, the per- 
sons guilty of setting or causing to be set such fire or leaving such camp or 
other fire without having thoroughly extinguished the same, so that the fire 
shall not spread therefrom, is guilty of a misdemeanor, and upon conviction 
thereof is punishable by a fine not exceeding two hundred dollars or by 
imprisonment in the county jail not exceeding one year, or by both in the 
discretion of the court, and shall also be liable in a civil action to any person 
damaged by such fire to the amount of such damage. ([R. C. 1905, § 2067; 
1881, ch. 106, § 1; 1887, ch. 128, § 1; R. C. 1899, § 1660.] 

2798. Responsibility for damages of person setting fire. If the ranch, 
building, improvements, fences, timber, marsh or other property of any per- 
son shall be injured or destroyed by any such fire, the person who causes 
or allows the same shall be responsible to the person injured thereby for all 
damage or injury caused or sustained by reason of such fire. If the cattle 
range or improvements of any person are injured or destroyed by any such 
fire, or if the hay upon any such range or the grass growing thereon shall 
be injured as aforesaid, the person causing or allowing the same shall be 
responsible to the person owning or claiming the same and injured thereby, 
for all the damage or injury caused or sustained by reason of any such fire. 
[R. C. 1905, § 2068; 1881, ch. 106, §§ 2. 3; R. C. 1895, § 1661.] 

§ 2799. Proof necessary to sustain claim for damages. In any action insti- 
tuted in any court to recover damages under the provisions of the foregoing 
section, it shall not be necessary for the person injured by such fire to allege 
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or prove on the trial of such action, title to the real property over which such 
fire has spread, but it shall be sufficient in any such action to allege and prove 
that the person so injured was in the occupancy or possession of such ranch, 
building. improvement, fencing, timber or other property, claiming the right 
to and occupying with cattle any such cattle range, it being the purpose and 
intention to protect the possession as aforesaid, whether such person has title 
to such land or not. [R. C. 1905, § 2069; 1881, ch. 106, § 4; R. C. 1895, § 1662.] 

§ 2800. Tools and appliances. It shall be lawful for the county commis- 
sioners in any county in this state to provide from the fire break fund herein- 
after provided for, such tools and appliances as may be necessary to aid and 
assist in making fire breaks to prevent the spread of prairie fires. [R. C. 
1905, § 2070; 1899, ch. 122; R. C. 1895, § 1663.] 

§ 2801. County divided into districts. Whenever a petition signed by at 
least ten per centum of the qualified electors of any county in this state as 
determined by the vote for governor at the last preceding general election 
is presented to the board of county commissioners of any such county, such 
board of county commissioners shall, at the time of levying other taxes, in 
each year, levy an amount not exceeding five mills'on the dollar upon all 
taxable property in the county, for the purpose of making fire breaks in said 
county in each year, which sum shall constitute and be known as the fire 
break fund, and said board of county commissioners shall from time to time 
divide the county into as many districts as may in its judgment be necessary, 
and each district so formed shall be known and designated as fire district 
NO dey ee ; and said board of county commissioners may, in their discretion, 
appoint a suitable person, residing in each of said districts, as fire warden 
thereof, who shall carry out all instructions of said board in said district 
in reference to the making of fire breaks and the prevention of the spread 
of prairie fires, which fire warden shall be paid such sum as may be fixed by 
said board, not exceeding three dollars per day for each day actually employed 
in the discharge of his duties. Such fire warden shall take and subscribe the 
official oath and shall file a bond in the sum of five hundred dollars with at 
least two good and sufficient sureties, to be approved by the said board, con- 
ditioned for the faithful discharge of the duties of such fire warden. ll fire 
breaks made under the provisions hereof shall be made in each year at as early 
a date as possible, with a view to the most efficient protection of property 
from prairie fires. [R. C. 1905, § 2071; 1899, ch. 122; R. C. 1899, § 1664.] 

§ 2802. Fire breaks. The fire warden shall have the right, and it shall 
be his duty when ordered to do so by the board of county commissioners, 
to give notice by public advertisement that bids will be received for the 
making of fire breaks in the district designated in said advertisement, and 
specifying where and how said fire break shall be made. It shall be the 
duty of said fire warden to let to the lowest bidder the making of such fire 
break; provided, if in the judgment of the board of county commissioners, 
all of the bids for the making of said fire breaks are too high to justify the 
making of the same, then all such bids shall be rejected and the proposal for 
bids again published. ([R. C. 1905, § 2072; 1897, ch. 80; R. C. 1899, § 1665.] 

§ 2803. When fire break to be made. All fire breaks made for the protec- 
tion of ranges in this state shall be made not later than June twentieth of 
each year, and the grass between the strips of ground shall be burned not 
later than September. [R. C. 1905, § 2073; 1897, ch. 80; R. C. 1899, § 1666.] 

§ 2804. Districts, how mapped out. The county commissioners may use 
their discretion and take advantage of any creek, river or other natural or 
artificial barrier to prairie fires and of broken or plowed fields and may in 
their judgment map out each of said fire districts in any form so that when 
the fire guards are made upon their instructions, as hereinbefore provided for, 
@ prairie fire may be confined to the smallest possible area consistent with the 
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1687 of funds available. [R. C. 1905, § 2074; 1899, ch. 122; R. C. 1899, 

§ 2805. Legal fire break. A legal fire break shall consist of a strip of land 
two hundred feet wide, plowed on either side and burned out inside the 
plowing. Before any person who shall receive the contract to make any fire 
breaks in this state shall receive any compensation therefor, the work per- 
formed by him shall be inspected by a committee of three persons appointed 
by the board of county commissioners, whose duty it shall be to report to 
the county commissioners the manner in which such fire break has been 
constructed, and whether or not the same complies with the contract for making 
the same. [R. C. 1905, § 2075; 1897, ch. 80; R. C. 1899, § 1668.] 

§ 2806. When prairie may be set on fire. For the purpose of making a 
fire guard it shall be lawful to set on fire a strip of prairie not exceeding 
one hundred feet in width, which shall be protected on each side by a strip 
of plowing or burning not less than five feet wide, and at such burning there 
shall not be less than four men present prepared with water and suitable 
appliances to keep such fire under control. [R. C. 1905, § 2076; 1891, ch. 93, 
§ 7; R. C. 1899, § 1669.] 

§ 2807. Railroad companies to burn weeds. It is the duty of each rail- 
road company within this state whose railroad is operated by steam power, 
as soon as possible in each year to burn or otherwise destroy all grass, weeds 
or other combustible matter upon the right of way of such company. ([R. C. 
1905, § 2077 ; 1891, ch. 93, § 11; R. C. 1899, § 1673. 


ty of abutting owner to prevent accumulation ) combustible materials near right 
of way. 12 L.R.A.(NS.) 624. 
Duty of owner of property adjoining a railroad right of way to protect it from fires 
set out by passing locomotives. 12 L.R.A.(N.S.) 526. 
Liability of railroad for setting fires which spread to property of others. 21 L.R.A. 
262 


mo, of railroad companies for fires. 38 Am. Dec. 70; 78 Am. Dec. 185; 6 Am. 
ep. 597. 

§ 2808. Liability for carelessly setting fires. Each person who willfully, 
negligently or carelessly sets or causes to be set on fire any woods, hay, weeds 
or prairie grass shall be guilty of a misdemeanor, and upon conviction 1s pun- 
ishable by a fine of not less than five hundred dollars or by imprisonment 
in the county jail not more than one year, or by both in the discretion of the 
court, and shall also be liable to any person damaged by such fire to the 
amount of such damage. [R. C. 1905, § 2078; 1891, ch. 93, § 12; R. C. 1895, 


§ 1674.) 
egligence is a question for the jury. Owen v. Cook, 9 N. D. 134, 81.N. W. 285. 

Effect of concurring negligence of third person in spreading fire. 17 L.R.A. 36. 

May one who destroys property defeat an action by the owner upon the ground that 
the right of action is in the insurer. 23 L.R.A.(N.S.) 870. 

Spreading by wind of fires negligently set. 20 L.R.A.(N.S.) 92. 

Duty of one not responsible for kindling of fire to prevent its spread from his premises. 
6 L.R.A.(N.S.) 882. 

Negligence with respect to spark arresters on threshing machine or similar stationary 
engines. 1 L.R.A.(N.S.) 530, 
_ Employer’s liability for injury resulting from independent contractor’s allowing fire 
to escape. 65 L.R.A. 853. 

Liability of employer for acts of independent contractor in setting out fire. 65 L.R.A. 
654; 17 L.R.A.(N.S.) 788; 38 L.R.A.(N.S.) 175. 

Liability of private persons for fires. 30 Am. St. Rep. 501. 

What is loss by fires within the meaning of insurance against. 23 Am. St. Rep. 915. 

Proximate and remote causes of injury by fires. 36 Am. St. Rep. 823. 


ARTICLE 30.— PROMOTION OF ANATOMICAL SCIENCE. 


§ 2809. Bodies of deceased persons buried at public expense given to 
physicians and surgeons, when. Superintendents of penitentiaries, hospitals, 
insane asylums and poor houses, coroners, sheriffs, jailers, city and county 
undertakers and all other state, county, town and city officials who shall 
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have custody of any body of any deceased person required to be buried at 
public expense, shall give permission to any physician or surgeon who is a 
licentiate of the state board of medical examiners, or to any medical school 
or college, publie or private, of any city, town or county within this state, 
upon his or their request therefor, to receive and remove free of charge or 
expense, after having given proper notice to the relatives or guardians of 
the deceased, the bodies of such deceased persons to be buried at public expense, 
to be by him or them used within the state for advancement of anatomical 
knowledge and medical science, preference being given to medical colleges 
or schools, public or private, such bodies to be distributed to, and among 
the same equitably — the number assigned to each being in proportion to the 
students of each college or school; provided, however, that if any person 
claiming to be, and satisfying the proper authorities that he is of kindred 
of the deceased, shall ask to have, within thirty-six hours after death, the 
body for burial, it shall be surrendered for interment; provided, further, that 
any medical college or school, public or private, or any officers of the same 
that shall receive the bodies of deceased persons for the purpose of scientific 
study under this article, shall furnish the same to students of medicine and 
ah Adi may be under their instruction. [R. C. 1905, § 2079; 1905, 
ch. ,§1. 

§ 2810. Bonds to be given. Any physician or surgeon who is a licentiate 
of the state board of medical examiners, or any medical college or school, 
public or private, before receiving any dead body or bodies, shall give to the 
proper authorities, surrendering the same to him or them, a sufficient bond 
that said bodies shall be used only for the promotion of medical science 
within this state; and whoever shall use such dead body or bodies for any 
other purpose, or shall remove the same beyond the limits of this state, and 
whoever shall buy or sell any such bodies or body, or shall traffic in the same 
shall be deemed guilty of a misdemeanor, and shall, upon conviction thereof, 
be fined in the sum of one hundred dollars, and any officer refusing to deliver 
the remains or body of any deceased person, when demanded under the pro- 
visions of this article, shall be guilty of a misdemeanor, and shall pay a fine 
of not less than fifty dollars. [R.C. 1905, § 2080; 1905, ch. 184, § 2.] 

§ 2811. Bodies to be buried or burned, when. Penalty for neglect. It shall 
be the duty of preceptors, professors and teachers, and all officers of medical 
colleges and schools, public or private, and all others who shall receive any 
dead body or bodies in pursuance of the provisions of this article, decently 
to bury in some public cemetery, or to cremate the same in a furnace properly 
constructed for that purpose, the remains of all bodies after they shall have 
answered the purposes aforesaid, and for any neglect or violations of the 
provisions of this article the party or parties so neglecting shall be guilty of 
a@ misdemeanor, and on conviction shall pay a penalty of one hundred dollars. 
[R. C. 1905, § 2081; 1905, ch. 134, § 3.] 


ARTICLE 31.— HospitraLts PROHIBITED. 


§ 2812. Permission to establish required. No hospital for the treatment 
of disease for pay shall be hereafter established in any residence block of any 
city in the state of North Dakota without first filing with the city auditor the 
written consent of the resident freeholders of such block. (1907, ch. 134.] 


ARTICLE 32.— BouNTY For TREE PLANTING. 

§ 2813. Bounty for tree planting. Any person who shall hereafter plant, 
cultivate and keep in a growing, thrifty condition, one acre and not more than 
ten acres of prairie land with any kind of forest trees, and shall plant or have 
planted said trees not more than eight feet apart each way, shall be entitled 
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to three dollars for each acre so planted and cultivated, to be paid out of the 
general fund of the county wherein said trees are so planted, but such bounty 
shall not be so paid unless such grove be maintained upon a tract of not less 
than eighty acres and shall have at least four hundred living trees on each 
acre sO maintained and kept in growing condition, and in no case shall any 
bounty be paid in excess of the amount of the real estate taxes levied against 
persons applying for said bounty, and in no case shall any bounty be paid in 
excess . ra amount of the taxes. [1907, ch. 41; R. C. 1905, § 2082; 1905, 
ch. 187, § 1. 

§ 2814. Along highways. Limit of bounty. Every person planting such 
forest tree or trees suitable for hedge in rows as boundary lines along the 
public highways or on any other portion of his premises, which rows shall 
contain not less than two living trees to each rod and who shall in other 
respects comply with the provisions of this article shall annually receive 
a bounty at the rate of two dollars for every eighty rods of each row in length; 
provided, however, that no bounty shall be paid or deduction allowed under 
the provisions of this article for a longer period than five years upon any one 
tract or row of trees. [R. C. 1905, § 2083; 1905, ch. 187, § 2.] 

§ 2815. Proof of planting. Any person wishing to secure the benefits of 
this article shall, during the month of June, next after expiration of one year 
after planting such grove, row or rows of trees, and annually thereafter, file 
with the county auditor or clerk of the county in which the same is located, 
a correct plat of the land, describing the section or fraction thereof on which 
said grove, row or rows have been planted or cultivated, and shall make due 
proof under oath of such planting and cultivation as well as of title to the 
land; setting forth the facts in relation to the growth and cultivation of the 
grove, row or rows of trees for which such bounty is demanded; provided, this 
article shall not apply to any railroad company for planting trees within two 
hundred feet of its track for the purpose of making a snow fence, nor to any 
trees planted upon land held and acquired under the timber culture laws of 
the United States. [1911, ch. 308; R. C. 1905, § 2084; 1905, ch. 187, § 3.] 

§ 2816. Examination and report by assessor. It is hereby made the duty 
of the assessor of every town or county at the time of making his assessment, 
to ascertain whether or not trees have been planted by any land owners in 
his town or county and for which compensation is claimed under this article, 
and in case trees have been planted and such compensation is claimed the 
assessor shall personally examine the grove or line of trees and make report 
to the extent and conditions thereof according to the prescribed form, the 
same to be returned to the county auditor with the other returns and assessment 
book. ([R. C. 1905, § 2085; 1905, ch. 187, § 4.] 


ARTICLE 33.— Noxious WEEDS. 


See also as to noxious weeds, sections 623-631, 2002, 2003, 2820-2823. 

§ 2817. Noxious weeds, manner of destroying. Each person shall destroy 
upon all lands which he shall own or oceupy, all weeds of the kind known 
as Canada thistle, cocklebur, mustard, wild oats, French weed and Russian 
cactus, at such time and in such manner as shall effectually prevent their 
bearing seed. And it shall be a misdemeanor for such person or persons 
to deposit or cause to be deposited in the highway or in or along the banks 
of any natural water course any of the noxious weeds above described. And 
such misdemeanor shall be punishable by a fine of not to exceed fifty dollars 
nor less than ten dollars. The time and manner of destroying such weeds 
shall be prescribed by the board of county commissioners, and the same shall 
be published at least two weeks in some newspaper in the county, not less 
than two weeks before the time so prescribed; and if there is no newspaper 
published in the county, then written notice of the same shall be posted, the 
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same as election notices are posted, in lieu of such publications. [R. C. 1905, 
§ 2086 ; 1897, ch. 103; R. C. 1899, § 1683.] 
Land owner is not liable for damages for failure to destroy noxious weeds until after 
county commissionere have prescribed time and manner of destruction. Langer v. Goode, 
21 N. D. 462, 131 N. W. 258, Ann. Cas. 1913D, 429, 1 N. C. C. A. 772. 
Liability for permitting spread of weeds to adjoining property. 52 L.R.A. 293. 
samenaure of damages for allowing land to become infested with weeds. 12 L.R.A.(N-S.) 
§ 2818. Decision to be published. It shall be the duty of the board of 
county commissioners, at its regular meeting in April of each year, to deter- 
mine the time and manner of destroying such noxious weeds, and to cause its 
determination to be published as provided for in the last section. It shall 
also cause to be mailed to the chairman of each board of township supervisors 
and to each overseer of highways and road supervisor in the county, a copy 
of its proceedings. [R. C. 1905, § 2087; 1891, ch. 91, § 2; R. C. 1899, § 1684.] 
-§ 2819. Road supervisors to destroy weeds. Obtain judgment. Whenever 
any individual, firm or corporation owning or occupying any lands within 
this state shall neglect or refuse to comply with the provisions of this article 
for more than ten days after the time prescribed by said board of county 
commissioners, then it shall be the duty of the overseer or road supervisor, 
as the case may be, to proceed forthwith to destroy the same in the manner 
provided for said destruction by the board of county commissioners; it shall 
also be the duty of such overseers or road supervisors to destroy all such 
noxious weeds that may grow on the highways and railroad right of ways 
and school sections and timber culture claims of his road district, and for so 
doing such overseers or road supervisors shall receive such compensation, 
payable out of the township treasury or county treasury, as the township 
board of supervisors or board of county commissioners, upon presentation of 
his account therefor, verified by oath and specifying by separate items the 
charges on each piece of land, shall deem reasonable; and the respective 
accounts, so far as correct, shall be allowed and paid by the township board 
or board of county commissioners, and upon being so allowed the board of 
supervisors or board of county commissioners shall take proper proceedings 
in the district court of the county in which said land is situated to obtain a 
judgment against the owner of each of said tracts of land for the amount 
expended on said lands under this article for the destruction of noxious weeds 
thereon, to pay the expenses of said destruction and all costs that have since 
accrued under this article and in obtaining judgment therefor, which judg- 
ment shall be declared a first lien on said land, to be enforced either by sale 
or as taxes on the lands are collected, at the option of the court. [R. C. 1905, 
§ 2088 ; 1895, ch. 83, § 1; R. C. 1899, § 1685.] 


Landowner is not liable for damages for failure to destroy noxious weeds until after 
county commissioners have prescribed time and manner of destruction. Langer v. Goode, 
21 N. D. 462, 131 N. W. 258, Ann. Cas. 1913D, 429, 1 N.C. C. A. 772. 


§ 2820. Penalty. Whenever any overseer of highways or road supervisor 
shall neglect or refuse to comply with the provisions of this article after having 
received notice as provided for herein, he shall be subject to a fine of fifty 
dollars, and it is the duty of the state’s attorney to enforce the provisions of 
this article. [R. C. 1905, § 2089; 1891, ch. 91, § 4; R. C. 1899, § 1686. ] 


Penalties can only be recovered in civil actions by the party for whose benefit recovery 
can be had. State v. Messner, 9 N. D. 186, 82 N. W. 737. 

An action for penalty can only be maintained in the name of the party beneficially 
interested. Not maintainable in name of state. State v. Messner, 9 N. D. 186, 82 N. W. 
737. 


ARTICLE 34.— PREVENTION OF SPREAD OF Noxious WEEDS. 


See also as to noxious weeds, sections 623—631, 2002, 2003, 2817-2820. 
§ 2821. Care to be exercised in threshing operations. Any owner or operator 
of a threshing machine, and any owner or teamster employed in hauling grain, 


684 


a 


Police of the State. POLITICAL CODE. §§ 2821-2826 


either threshed or unthreshed, shall upon completing any threshing engage- 
ment, and before leaving the premises on which said work is done to go to 
the farm of another, take all reasonable care to prevent the conveying and 
carrying away and scattering of any noxious weeds, which may have accumu- 
lated in or on said machine or conveyance used in the said operation of 
threshing. [1911, ch. 195, § 1.] 

§ 2822. Duty to clean threshing separator and conveyances. For the pur- 
pose of securing diligence and care in preventing the spread of noxious 
weeds, it shall be the duty of, and every owner or operator of a machine used 
for separating grain from straw shall, before leaving the premises of a person 
or persons and going to that of another or others, clean said machine from 
foul seed by operating it until all grain and seed is out of it, and in addi- 
tion thereto, the surface thereof shall be thoroughly swept. Also all con- 
veyances used for hauling grain, either threshed or unthreshed, shall like- 
wise be cleaned by brushing or sweeping before leaving the field where said 
work is done and going to that of another. Provided, that this shall not 
affect the hauling and handling of the necessary straw to be used for the 
operation of the engine. Provided, further, that a printed copy of this law 
shall be kept posted on every threshing separator operating in the state of 
North Dakota during threshing seasons. [1911, ch. 195, § 2.] 

§ 2823. Penalty. Any person convicted of carrying foul seed from the 
premises of one person to that of another by reason of failure to comply with 
the requirements of sections 2821 and 2822 shall be guilty of a misdemeanor, 
and upon conviction thereof shall be fined in a sum not less than ten dollars 
($10) nor more than fifty dollars ($50), or by imprisonment in the county 
ee e3 a than three (3) nor more than ten (10) days or both. (1911, 
ch, 195, § 3. 


ARTICLE 35.— INSPECTION AND REGULATION OF NURSERIES. 


§ 2824. Inspection of nurseries and nursery stock authorized. The director 
of the North Dakota experiment station is hereby authorized to inspect 
through his agent any nursery or any fruit or garden plantation or any un- 
planted nursery stock in this state that he has reason to suspect is infested 
with any injurious or fungous disease and for this purpose his agent shall 
have free access to the premises where the duties of carrying out this act 
shall call him, and any person attempting to hinder such inspection by mis- 
representation or otherwise shall be liable to the payment of a penalty as 


hereinafter provided. [1911, ch. 196, § 1.] 
Power of state to regulate nursery business. 15 L.R.A.(N.S.) 138. 


§ 2825. Duties of agent. Notice. In case the agent of the said director 
shall find on any nursery premises injurious insects or fungous diseases, he 
shall notify the owner in writing to that effect and prescribe the treatment 
in his judgment necessary to destroy the insects or fungus. Any one ship- 
ping out stock after receiving said notice or failing to comply with the 
requirements of the said agent shall be subject to the payment of a penalty 
as hereinafter provided. [1911, ch. 196, § 2.] 

§ 2826. Shipment of stock to be labeled. Whenever any trees, shrubs, 
plants or vines are shipped into this state from any outside point, there shall 
be plainly labeled or fixed on the outside of the package a certificate show- 
ing that the contents have been inspected by duly appointed state or gov- 
ernment officer and that they are free from injurious insects and fungous 
diseases, any package not so labeled shall be promptly reported to the said 
director by the railways or express company or other persons carrying the 
same with a statement of the source whence such articles came and the party 
to whom they are addressed. Any person or company who shall receive or 
offer for sale any plants, trees or shrubs not labeled as provided in this sec- 
tion shall be subjected to payment of a penalty as hereinafter provided. 


[1911, ch. 196, § 3.] 
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§ 2827. Director may demand list of persons to whom infected stock sold. 
Any person growing or offering for sale in this state any nursery stock found 
to be infected with injurious insects or fungous diseases shall upon demand 
of said director furnish a list of all persons as far as to him known, to whom 
he has sold or delivered any such stock, together with the post office address 
of each of such persons, so far as to him known. Such information shall be 
preserved and be for the sole use of said director and his agent in carrying 
out the provisions of this article. Any person violating the provisions of this 
section shall be liable to a payment of a penalty as hereinafter provided. 
[1911, ch. 196, § 4.] 

2828. Certificate of inspection. How obtained. Fee. The said director 
shall cause to be issued to the owner of any nursery in this state after the 
nursery stock therein has been properly inspected and found to be apparently 
free from injurious insects and fungous disease, an official certificate to that 
effect, good for a period not to exceed one year. Any such owner may apply 
to said director for inspection of his premises for the purpose of securing 
such certificate and the said director shall cause such inspection to be made 
within three months after receiving the application. Any person requesting 
inspection after September fifteenth shall pay a fee of five dollars ($5) for 
each ten acres of land that is wholly or in part devoted to growing nursery 
stock for selling purposes. [1911, ch. 196, § 5.] 

§ 2829. Shipment of stock must have shipping-tag certificate. No person 
vr corporation shall deliver or ship out from his nursery or place of business 
for delivery within North Dakota, nursery stock of any kind which does not 
have attached to the package in which it is contained the authorized shipping- 
tag certificate with the facsimile signature of the agent. [1911, ch. 196, § 6.] 

§ 2830. License. Who must have bond. Every individual, firm or corpo- 
ration who employs agents or traveling salesmen, or who solicits for the sale 
of nursery stock in this state, shall before being authorized to do business 
obtain a license from the said director, upon the payment of a sum of ten 
dollars ($10) and upon filing with the said director a certificate of inspection 
of the nursery in which the stock was grown and a five hundred dollar 
($500) bond conditioned that the principal will faithfully obey the provi- 
sions of this article, and said license shall entitle the individual, firm or cor- 
poration obtaining the same to do business in this state during the next 
twelve months following the issuance thereof and upon complying with all 
the provisions of this article. (1911, ch. 196, § 7.] 


Discrimination against nonresidents by statute or ordinance imposing license tax on 
agents for nursery stock. 40 L.R.A.(NS.) 290. 


§ 2831. Certified statement of sale. Every person, firm or corporation who 
shall by himself, his agent or salesman sell, grow, handle or deliver in this 
state any nursery stock which is sold, offered or exposed for sale for plant- 
ing, shall give at the time of the sale or delivery of the same to the pur- 
chaser a certified and true statement of such sale, such certificate may be upon 
a tag attached to shipment or mailed to the purchaser with bill of lading, 
giving the correct English name or names of each variety sold so far as 
possible, or in lieu thereof the name by which such stock is known to the 
nursery trade. [1911, ch. 196, § 8.] 

§ 2832. Penalty for violation of article. Any person or persons, corpora- 
tion, transportation companies or company violating any of the provisions 
of this article shall be deemed guilty of a misdemeanor and upon conviction 
be fined in the sum of not less than twenty dollars ($20) nor more than two 
hundred dollars ($200). [1911, ch. 196, § 9.] 

§ 2833. Compensation and expenses of agent. The agent authorized by 
said director shall be granted a compensation not to exceed five dollars ($5) 
per day and actual traveling expenses and for such purpose there is hereby 
assigned such portion of the license fees received as is required for carrying 
out the provisions of this article. [1911, ch. 196, § 10.] 
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2834. Report furnished to governor. Printed, when and where. Said 
director shall furnish a report to the governor of all transactions carried out 
under this article together with an account of all moneys received or ex- 
pended, such report to be printed in the director’s report for each biennial 
period. [1911, ch. 196, § 11.] 

As to timé and contents of reports to the governor, see sections 95, 97, 98, 633. 


ARTICLE 36.— MANUFACTURE AND SALE OF Dairy Propvucts. 


The foregoing is the title of article 26 of the Political Code of 1905, as also of the cor- 
responding article in the Revised Codes of 1899 and of Laws 1907, ch. 90. The latter 
chapter is expressly repealed by Laws 1909, ch. 92, § 29, which is entitled “dairy depart- 
ment of department of agriculture and labor,” but manifestly covers the same ground as 
the Revised Codes articles and the Laws 1907 chapter above cited. The chapter in Laws 
1909 with specific amendments thereto constitutes the following, sections 2835-2862. 


§ 2835. Dairy department created. There is hereby created a bureau of 
the department of agriculture and labor to be known as the dairy depart- 
ment, which is hereby created for the purpose of promoting, improving and 
regulating the dairy products of the state and to establish and enforce 
proper rules and regulations pertaining thereto. [1909, ch. 92, § 1; 1907, 
ns re § 1} R. C. 1905, § 2090; 1899, ch. 72, § 1; R. C. 1899, § 1687; 1905, 
ch. 95, § 1. 

§ 2836. Deputy commissioners. The commissioner of agriculture and labor 
is hereby authorized and directed to appoint a deputy in his department who 
shall be known as the dairy commissioner, and shall be the official head of 
the dairy department. He shall have a practical knowledge and experience 
in the manufacture of dairy products. There shall also be appointed by the 
commissioner of agriculture and labor two assistant dairy commissioners, 
who shall possess the same qualifications as the dairy commissioner. Said 
dairy commissioner and assistant dairy commissioners shall hold their office 
during the term of the commissioner of agriculture and labor, who shall 
appoint them, subject to removal for inefficiency, neglect or violation of duty. 
[1911, ch. 4, § 1; 1909, ch. 92, § 2; 1907, ch. 90, § 1; R. C. 1905, § 2090; 1899, 
ch. 72, § 1; R. C. 1899, § 1687; 1905, ch. 95, § 1.] 

§ 2837. Compensation. The dairy commissioner shall receive the same sal- 
ary as is paid to the assistant or chief deputy in other departments of the 
state government; and the assistant dairy commissioners shall be paid a salary 
of fifteen hundred dollars per annum, such salary to be paid on vouchers 
approved by the commissioner of agriculture and labor in the same manner 
as the salaries of the employes of other departments of the state government 
are paid. [1911], ch. 4, § 2; 1909, ch. 92, § 3; 1907, ch. 90, § 1; R. C. 1905, 
§ 2090; 1899, ch. 72, § 1; R. C. 1899, § 1687; 1905, ch. 95, § 1.] 

See appropriation for salary of dairy commissioner in section 653e, and see in connec- 
tion therewith, section 653b. 

§ 2838. Expenses of commissioners paid. In addition to the compensation 
in this article provided, the said dairy commissioner and assistant dairy 
commissioners shall be paid all actual and necessary expenses incurred in 
the performance of their duties, to be paid as the expenses of other depart- 
ments are paid. [1911, ch. 4, § 3; 1909, ch. 92, § 4; 1907, ch. 90, § 1; R. C. 
1905, § 2090; 1899, ch. 72, § 1; R. C. 1899, § 1687; 1905, ch. 95, § 1.] 

§ 2839. Duties. It shall be the duty of said dairy commissioner to carry 
into effect the provisions of this article and all other acts which may be in 
force or be hereafter enacted relating to dairies and dairy products and he 
is hereby authorized and empowered to promulgate and enforce such rules 
and regulations as may be deemed proper and necessary to carry into effect 
the provisions of this article; and to amend, alter or abolish such regulations 
from time to time as changed conditions or experience shall show to be to the 
best interest of the dairying interests of the state, and relating to the pro- 
duction, manufacture and sale of dairy products, their imitations and sub- 
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stitutes. He shall inspect or have inspected every creamery and cream 
Station, cheese factory and renovating or ‘‘ process butter ’’ factory in the 
state at least once a year; to assist the butter makers, cheese makers and 
managers of such factories and stations and the patrons of the same, in order 
to improve the quality of the dairy products sold to or manufactured in 
said factories and to co-operate with and instruct the dairymen in testing 
their dairy herds both individually and collectively. [1909, ch. 92, § 5; 1907, 
oe 92, é 1; R. C. 1905, § 2090; 1899, ch. 72, § 1; R. C. 1899, § 1687; 1905, 
ch. 95, § 1.] 

§ 2840. Publish bulletins. The said dairy commissioner under the super- 
vision of the commissioner of agriculture and labor is hereby authorized, 
and it is made his duty from time to time as deemed necessary to publish and 
distribute bulletins containing the rules and regulations of the dairy commis- 
sioner and such other useful information as he shall deem to the advantage 
of the dairy interests of the state. The expenses for such publications shall 
be audited and paid for as other public printing. [1909, ch. 92, § 6; 1907, 
ch. 90, § 2; R. C. 1905, § 2091; 1899, ch. 72, § 2; R. C. 1899, § 1688; 1905, 
ch. 95, § 2.] 

§ 2841. Additional powers and duties. In addition to the powers and 
duties in this article enumerated, the said dairy commissioner and such 
persons as shall be duly authorized for the purpose, shall have access, ingress 
and egress to all places of business, factories, farms, buildings, carriages, cars, 
vessels and cans used in the sale of any dairy product, or any imitation 
thereof. They shall also have power and authority to open any package, 
can or vessel containing such article which may be manufactured, sold or 
exposed for sale in violation of the provisions of this article, and may inspect 
the contents therein, and may take samples therefrom for analysis. They 
shall also have authority to prevent the sale or manufacture into any food 
product cream that is filthy or putrid, or milk that has been drawn from 
cows diseased or fed on unwholesome food, and to prohibit the shipment of 
the same from any railway station within the state. All clerks, bookkeepers, 
express agents, railroad officials, employes or common carriers shall render 
to them every assistance in their power, when so requested, in tracing, find- 
ing or discovering the presence of any prohibited article named in this article. 
The dairy commissioners and such persons as shall be duly authorized for the 
purpose, shall have free access to any barn or stable where any cow is kept 
or milked, or to any factory, building, dairy premises or creamery where 
any dairy products are bought, manufactured, handled or stored when the 
milk or cream from such cow or product is to be sold or shipped at or to 
any cream station, creamery, cheese factory, ice cream factory or other 
factory and may enforce such measures as are necessary to secure perfect 
cleanliness in and around the same, and of any utensils used therein. [1909, 
ch. 92, § 7; 1907, ch. 99, § 3; R. C. 1905, § 2092; 1899, ch. 72, § 3; R. C. 1899, 
§ 1689 ; 1905, ch. 95, § 3.] 

§ 2842. Penalty for obstructing commissioner. Whosoever shall refuse to 
allow the inspection herein provided for, or shall in any way hinder or 
obstruct the proper officers performing their duties hereunder shall be sub- 
ject on conviction to a fine not exceeding one hundred dollars, or by 
imprisonment in the county jail not exceeding thirty days, and it shall not 
be necessary to have the indorsement of the state’s attorney to a complaint 
made for violation of the provisions of this article, but when the justice of 
the peace or other court before whom complaint is made shall be satisfied of 
the truthfulness of such complaint, he shall issue a warrant thereon. [1909, 
ch. 92, § 8; 1907, ch. 90, § 4.] 

§ 2843. Cream station defined. For the purpose of this article a ‘‘ cream 
station ’’ shall be any place where an individual, firm or corporation receives 
milk or cream from more than one herd that is weighed, tested or purchased 
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when such milk or cream is to be manufactured into butter, cheese or ice 
eream by some other individual, firm or corporation, or in some separate 
building or locality than that in which such milk or cream is weighed, tested 
or purchased; provided, however, that it is not intended by this article to 
include weighing on public scales by producers before shipment by them- 
selves. [1909, ch. 92, § 9.] 

§ 2844. License. Every person, firm or corporation owning or operating a 
creamery, cheese factory, renovating or process butter factory, or cream 
station in this state, shall be required before beginning business, or within 
thirty days thereafter, to obtain from the dairy commissioner a license for 
each and every creamery, cheese factory, renovating or process butter factory 
or cream station owned or operated by said person, firm or corporation, which 
shall be good for one year. The fee for such license shall be ten dollars, and 
no license shall be transferable. Each license shall record the name of the 
person, firm or corporation owning or operating the creamery, cheese factory 
renovating or process butter factory, or cream station license, its place of 
business, the location thereof, the name of the manager thereof, and the 
number of the same. Eaeh license so issued shall constitute a license to the 
manager or agent of the place of business named therein. [1911, ch. 4, § 4; 
1909, ch. 92, § 10; 1907, ch. 90, § 5; R. C. 1905, § 2093; 1899, ch. 72, § 8; 


R. C, 1899, § 1694; 1905, ch. 95, § 4.) 
Requiring license for eale of milk. 1 L.R.A.(N.S.) 936; 27 L.R.A.(N.S.) 1151. 


§ 2845. Authority required to do business. No corporation or association 
shall do or transact any business in this state pertaining to the dairy interests 
of the state as described in this article without having first been authorized 
so to do under the laws of this state, and no foreign corporation shall pur- 
chase any cream in this state for shipment out of the state except through 
authorized agents at established and licensed cream stations, and subject to 
such rules and regulations as shall be prescribed by the dairy commissioner 
for the regulation and conduct of cream stations. No person shall act as the 
agent or purchaser of cream for any foreign corporation who is not a resident 
of this state and licensed so to do, and any person acting as such agent who 
fails to comply with the provisions of this article and the rules and regula- 
tions established thereunder shall on conviction be punished as for a misde- 
meanor. [1909, ch. 92, § 11.] 

§ 2846. Annual report of cream station. Price discrimination forbidden. 
The agent or person in charge of any cream station at which cream is pur- 
chased for shipment out of the state shall on July first of each year or within 
thirty days thereafter report to the dairy commissioner: The name, location 
and business of his employer; amount of capital stock invested in business; 
property or assets; liabilities and such other information pertaining to the 
business and conduct of the cream station of which such agent has charge, 
as shall be requested in writing by the dairy commissioner. It is hereby 
declared to be unlawful for any person, firm, corporation or agent to dis- 
criminate in the price paid for cream at any cream station in the state by 
paying a higher price for cream purchased at any station above the price 
paid at any other station in the state, conditions of cream and rates of 
transportation being equalized; the questions of conditions of cream, and 
difference in rates of transportation from different points of shipment to be 
established the same as any question of fact in a civil action. Any person, 
firm, corporation or agent found guilty of a violation of the provisions of 
this section shall be deemed guilty of a misdemeanor and punished accord- 
ingly. [1909, ch. 92, § 12.] | 

§ 2847. Report of commissioners. The dairy commissioner shall make 
report to the commissioner of agriculture and labor, as directed by such com- 
missioner, and the annual reports of the commissioner of agriculture and 
labor shall contain a detailed report of the work and proceedings, together 
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with an account of expenses and disbursements of said assistant dairy com- 
missioners, in regard to the production, manufacture and sale of dairy 
products, and such suggestions as he may regard of public importance con- 
nected therewith. [1909, ch. 92, § 13; 1907, ch. 90, § 2; R. C. 1905, § 2091; 
1899, ch. 72, § 2; R. C. 1899, § 1688; 1905, ch. 95, § 2.] 

§ 2848. Authority of assistants. The assistant dairy commissioners shall 
perform such duties as may be directed by the dairy commissioner, or the 
commissioner of agriculture and labor; and when acting as such, the assistant 
dairy commissioners shall be invested with the same authority as is by this 
act oe upon the dairy commissioner. [1911, ch. 4, § 5; 1909, ch. 92, 
§ 14. 

§ 2849. Stencil or brand required. Report to commissioner. Every cream- 
ery, cheese factory, combined creamery and cheese factory or renovating or 
“* process butter ’’ factory shall procure a stencil or brand bearing a suitable 
device and words which shall clearly designate the quality of the product 
manufactured and the number and location of the factory, and. it may contain 
& special or private brand or name of said factory; every brand shall be used 
upon the outside of the cheese and also upon the package containing the 
same, but in the case of butter on the package only; and shall on the first day 
of July, or within thirty days thereafter, of each year, report to the dairy 
commissioner the name, location and number of each factory using the same 
brand, and the name or names of the persons at each factory authorized to 
use the same, together with a copy of each stencil or brand, and the dairy 
commissioner shall keep a book in which shall be registered the same. [1909, 
eh. 92, § 15; 1907, ch. 90, § 6; R. C. 1905, § 2094; 1899, ch. 72, § 7; RB. C. 
1899, § 1693; 1905, ch. 95, ; 5.] 

rs) ore of police regulation requiring labeling of food. 1 L.R.A.(N.S.) 184; 40 L.R.A. 

§ 2850. Blanks for report. The said dairy commissioner shall provide 
blanks which shall be furnished to all proprietors or managers of creameries, 
cheese factories and renovating or ‘‘ process butter ’’’ factories and cream 
stations, which shall be licensed under the provisions of this article, for the 
purpose of making a report of the amount of milk and dairy goods handled, 
and all owners or managers of such creameries, cheese factories and reno- 
vating or ‘‘ process butter ’’ factories, and cream stations shall send to the 
dairy commissioner, not later than the last day of each month, a full and 
accurate report of the amount of business done during the preceding month 
as designated under the different headings of such printed blanks. [1909, 
ch. 92, § 16; 1907, ch. 90, § 7; R. C. 1905, § 2095; 1899, ch. 72, § 5; R. C. 
1899, § 1691; 1905, ch. 90, § 6.] | 

§ 2851. Penalty for selling impure, adulterated or skimmed milk. If any 
person shall sell or expose for sale or exchange or deliver or bring to another 
for domestic or potable use, to be converted into any product of human food, 
any unclean, impure, unhealthy, adulterated, unwholesome or skimmed milk 
(except pure skimmilk to skim cheese factories), or milk from which has been 
held back what is commonly known as strippings, or milk taken from an 
animal having disease, sickness, ulcers, abscess or running sores or which has 
been taken from animals within fifteen days before or five days after par- 
turition; or if any person shall purchase to be converted into any product 
of human food, any unclean, unhealthy, adulterated or unwholesome milk or 
cream, or shall manufacture any such milk or cream into any product of 
human food; or if any person, having cows for the purpose of producing 
milk and cream for sale, shall stable them in an unhealthy place, or in a 
crowded manner, or shall knowingly feed them food which produces impure 
unwholesome milk, or shall feed them on any substance in a state of 
putrefaction or rottenness, or of an unhealthy nature, shall be guilty of a 
misdemeanor, and upon conviction thereof shall be punished as provided by 
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law. are ch. 92, § 17; 1907, ch. 90, § 8; R. C. 1905, § 2096; 1899, ch. 72, 


§ 10; BR. C. 1899, § 1696; 1905, ‘ch. 95, § 7. 
; qvolice pe power to prohibit adulteration or addition of other substance to milk. 1 L.R.A. 
) 928 
Police regulations as to food for milch cows. 1 L.R.A.(NS.) 932 
aa and construction of regulations as to infected milch cattle. 48 L.R.A.(N.S.) 
72 


§ 2852. Adulteration defined. For the purpose of this article, the addition 
of water or any so-called preservative or anything to whole milk or skimmed 
milk or partially skimmed milk or cream, is hereby declared an adulteration ; 
and milk or cream which is obtained from animals fed on any substance of an 
unhealthy nature is hereby declared impure and unwholesome; and 
which has been proved by any reliable method of test or analysis to contain 
less than twelve per cent of milk solids to the hundred pounds of milk, or 
less than three pounds of butter fat to the hundred pounds of milk, shall be 
regarded as skimmed or partially skimmed milk and every article not con- 
taining fifteen per cent or more of butter fat shall not be regarded as cream. 
Pear ch. 92, § 18; 1907, ch. 90, § 9; R. C. 1905, § 2097; 1899, ch. 72, § 11; 

R. C. 1899, § 1697 ; 1905, ch. 95, § 8.] 
o Particular test or analysis of milk prescribed by police regulations. 1 L.R.A.(N:S.) 


Police regulations preecribing standard of quality of milk. 1 L.RA.(NS.) 918. 

. Standard and cream measures and tests. The state standard 
milk measure, or pipette, shall have a capacity of seventeen and six-tenths 
cubic centimeters, and the standard test tubes or bottles for milk shall have 
a@ capacity of two cubic centimeters of mercury at a temperature of sixty 
degrees Fahrenheit between ‘‘ zero ’’’ and ten on the graduated scale on the 
neck thereof. Cream shall be tested by weight and the standard unit for 
testing shall be eighteen grams, and the standard test tubes of bottles shall 
have a capacity for ten cubic centimeters of mercury at a temperature of 
sixty degrees Fahrenheit, between ‘‘ zero ’’ and fifty on the graduated scale 
on the neck thereof, and it is hereby made a misdemeanor to use any other 
means of determining the amount of butter fat in milk or cream than the Bab- 
cock test, or to use any other size of milk measure, weight, test tubes or bottles, 
except those described herein, where milk or cream is purchased or furnished 
to cheese factories, and the value of said milk or cream is determined by the 
per cent of butter fat contained in the same. Any manufacturer, merchant, 
dealer or agent in this state who shall offer for sale or sell a milk pipette or 
measure, test tube or bottle which is not correctly marked or graduated as 
herein provided, shall be guilty of a misdemeanor, and upon conviction 
thereof, shall be punished as provided by law. [1909, ch. 92, § 19; 1907, 


eh. 90, § 10; R. C. 1905, 5 2098 ; 1905, ch. 95, § 9.] 
Right to prohibit aale of milk except in bottles. 33 L.R.A.(NS.) 401. 


§ 2854. False reading unlawful. It shall be unlawful for the owner, man- 
ager, agent or employe of any creamery or cheese factory to manipulate, 
under-read or over-read the Babcock test, or any other contrivance used for 
determining the quality or value of milk. [1909, ch. 92, § 20; 1907, ch. 90, 
§ 11; R. C. 1905, § 2099; 1905, ch. 95, § 10.] 

§ 2855. Sale of adulterated products prohibited. Oleomargarine excepted. 
No person by himself or his agents or servants shall render or manufacture, 
sell, offer for sale for the future delivery of, have in his possession, keep in 
storage, distribute, deliver, transfer or convey with intent to sell within this 
state any article, product or compound made wholly or partly out of any 
fat, oil or oleaginous substance or compound thereof, not produced from 
adulteratcd milk or cream from the same, which shall be an imitation of 
yellow butter produced from pure unadulterated milk or cream of the same; 
provided, that nothing in this article shall be construed to prohibit the manu- 
facture or sale of oleomargarine in a separate and distinct form, and in such 
a manner as will advise the consumer of its real character, free from coloration 
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or ingredient that causes it to look like butter. [1909, ch. 92, § 21; 1907, ch. 
ae ; an R. C. 1905, § 2100; 1899, ch. 72, § 12; BR. C. 1899, § 1698; 1905, ch. 


Use of coloring matter in oleomargarine as adulteration. 25 L.R.A.(NS.) 1234. 
Applicability of oleomargarine statutes where resemblance to butter results from choice 


PH erent and not from the introduction of foreign coloring matter. 14 L.R.A.(N.8.) 


cerca of discrimination in statutory regulations concerning food. 34 L.R.A. 

§ 2856. Oleomargarine, butterine, etc., how marked. No person by himself 
or his agents or servants shall sell or expose for sale oleomargarine, butterine 
or any substance made in imitation or semblance of pure butter, in tubs, 
firkins or other original packages not distinctly, legibly and durably branded 
or marked in a conspicuous place with the word ‘‘ oleomargarine ’’ or ‘‘ but- 
terine ’’ or ‘‘ imitation butter,’’ as the case may be, in letters not less than 
one inch in length and one-half inch in width, or in retail packages not plainly 
and conspicuously labeled with said words, ‘‘ oleomargarine ’’ or ‘‘ butterine ”’ 
or ‘‘ imitation butter,’’ as the case may be. [1909, ch. 92, § 22; 1907, ch. 90; 
§ 13; RB. C. 1905, § 2101; 1899, ch. 72, § 18; R. C. 1899, § 1699; 1905, ch. 95, 


§ 12. 
‘Yala of police regulations as to branding or labeling oleomargarine. 40 L.R.A. 
Oleomargarine, power of the states to regulate and manufacture and sale of. 1 Am. 

St. Rep. 644; 85 Am. St. Rep. 400. 

§ 2857. Renovated butter, how marked. No person by himself, or his agents 
or servants, shall manufacture, sell, offer for sale or expose for sale butter that 
is produced by taking original packing stock or other butter, or both, and 
melting the same so that the butter fat can be drawn off, then mixing the said 
butter fat with skimmed milk or milk and cream, or other milk product, and 
rechurning the said mixture; or that is produced by any similar process, and 
is commonly known as boiled or process butter, unless the tub, firkin or other 
original package in which the same may be put up, be distinctly, legibly and 
durably branded, stamped or marked in a conspicuous place with the words 
‘* renovated butter,’’ in printed letters not less than one inch in length and 
one-half inch in width; or be in prints, boxes or rolls not plainly and con- 
spicuously labeled on the wrapper thereof with said words ‘‘ renovated 
butter,’’ in printed letters not less than one-half inch in length and one- 
quarter inch in width. [1909, ch. 92, § 23; 1907, ch. 90, § 14; R. C. 1905, 
§ 2102 ; 1899, ch. 72, § 14; R. C. 1899, § 1700; 1905, ch. 95, § Reda: 

Validity of police regulations as to branding articles of food. 1 L. (NS.) 184; 40 
L.R.A.(N.S.) 875. 

§ 2858. Skimmed milk cheese, how marked. No person by himself or his 
agents or servants shall sell or offer for sale any cheese manufactured from 
skim milk, or from milk that is partially skimmed, without the same being 
plainly branded, stamped, or marked on the side or top of both cheese and 
package in a durable manner, in the English language, the words ‘‘ skimmed 
milk cheese,’’ the letters of the words to be not less than one inch in height 
and one-half inch in width. [1909, ch. 92, § 24; 1907, ch. 90, § 15; R. C. 1905, 
§ 2103; 1899, ch. 72, § 16; R. C. 1899, § 1702; 1905, ch. 95, § 14.] 

Validity of police regulations as to branding articles of food. 1 L.R.A.(N.S.) 184; 40 
L.R.A.(NS.) 875. 

§ 2859. Filled cheese, how marked. No [any] person [who] by himself 
or his agents or servants shall sell or offer for sale or make, manufacture out 
of any oleaginous substance or substances or any compound of the same or 
any other compound than that produced from unadulterated milk, or any 
article to take the place of cheese produced from pure milk, or any article 
termed ‘‘ filled cheese,’’ shall stamp each package of the same on the top 
and side with lampblack and oil the words “‘ filled cheese,’’ or words that 
shall designate the exact character and quality of the product, in printed 
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letters at least one inch long and one-half inch wide. (1909, ch. 92, § 25; 
1907, ch. 90, § 16; R. C. 1905, § 2104; 1899, ch. 72, § 16; R. C. 1899, § 1702; 
1905, ch. 95, § 15. 


Validity of ols regulations as to branding articles of food. 1 L.R.A.(N.S.) 184; 40 
L.R.A.(NS.) 875. as : 


§ 2860. City council provide for inspection of milk and dairy herds. The 
council of any city or incorporated town may by ordinance provide for the 
inspection of milk and of dairies and dairy herds kept for the production of 
milk within its limits, and issue licenses for the sale of milk within its limits, 
and regulate the same, and may authorize and empower the board of health 
to enforce all laws and ordinances relating to the production and sale of 
milk and the inspection of dairies and dairy herds producing milk for sale 
within such city. [1909, ch. 92, § 26; 1907, ch. 90, § 17; R. C. 1905, § 2106; 
1905, ch. 95, § 17.] 

§ 2861. Violation constitutes misdemeanor. Penalty. Whoever violates any 
of the provisions of this article, the punishment of which is not herein other- 
wise provided, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished for each offense by a fine of not less than fifteen dollars nor 
more than one hundred dollars, or by imprisonment of not less than ten days 
nor more than ninety days, or both. [1909, ch. 92, § 27; 1907, ch. 90, § 18.] 

§ 2862. Appropriation. There is hereby appropriated out of any money 
in the state treasury not otherwise appropriated, the sum of five thousand 
dollars annually, and in addition thereto such sum or sums as shall be col- 
lected for licenses, under the provisions hereof, for the purpose of carrying 
into effect the provisions of this article. [1911, ch. 19; 1909, ch. 92, § 28.] 

§ 2863. Guests apprised of use of oleomargarine, butterine, etc. Whoever 
furnishes or causes to be furnished in any hotel, restaurant, boarding house 
or at any lunch counter, oleomargarine or butterine to any guest or patron 
of such hotel, restaurant, boarding house or lunch counter in the place or stead 
of butter shall notify said guest or patron that the substance so furnished 
is not butter, and any party so furnishing without such notice shall be pun- 
ished by a fine of not less than five dollars nor more than ten dollars for each 


and every offense. [R. C. 1905, § 2107; 1899, ch. 72, § 15; BR. C. 1899, § 1701.] 
This is R. C. 1905, § 2107. It has not been ressly repealed nor has any apparent 
substitute been enacted. It was not in the list of re led sections in the title to Laws 
1907, ch. 90, which chapter was expressly repealed in Laws 1909, ch. 92, § 29. 
ney a that artiele furnished as butter is oleomargarine as a defense. 323 L.R.A. 


ARTICLE 37.— DESTRUCTION OF GRASSHOPPERS. 


§ 2864. Duty of county commissioners. The board of county commis- 
sioners shall have power, and it shall be their duty to order the plowing of 
land and such other means as they deem expedient wherever and whenever 
they deem it necessary to cause the destruction of grasshoppers and Rocky 
Mountain locusts and grasshopper and Rocky Mountain locusts’ eggs, and said 
plowing and other means shall be done at the time and in the manner directed 
by said board of county commissioners by the owner or incumbrancer, if any, 
of said land immediately after receiving notice thereof from said board of 
eae [R. C. 1905, § 2108; 1899, ch. 95, § 1; R. C. 1899, 

1704. 

§ 2865. Notice, how and when served. Where the owner of the land on 
which said board shall have decided plowing must be done for the purposes 
herein specified, cannot with reasonable diligence be served with notice within 
the state, it shall be sufficient to serve the said notice by publication thereof 
for two successive issues in the official newspaper nearest said tract. [B. C. 
1905, § 2109; 1899, ch. 95, § 2; R. C. 1899, § 1705.] 

§ 2866. Must plow in five days. If the owner or incumbrancer, if any, 
shall fail to plow said tract or tracts as ordered and directed by said 
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of county commissioners within five days after notice as herein provided, 
then, in that event said board of county commissioners shall cause said tract 
or tracts to be plowed, or so much thereof as may be by them deemed necessary, 
and audit and pay for said work out of the general fund of said county, 
upon warrant as in other cases made and provided, [R. C. 1905, § 2110; 
1899, ch. 95, § 3; R. C. 1899, § 1706.] 

§ 2867. Expense a lien upon land. Immediately after the said accounts 
are audited and paid by said county commissioners it shall be the duty of 
the county auditor to certify to the county treasurer the amount so expended 
upon each piece and parcel of land, which certificate shall contain the name of 
the record owner or incumbrancer of said tract, a true description of said land, 
the amount paid by the county for plowing done thereon, and the county 
treasurer shall thereupon enter said amount against said land as taxes are 
entered against land, and the said amount shall constitute a lien upon said 
land prior to all other incumbrances, and shall bear interest at the rate 
of seven per cent per annum from date of entry by the county treasurer and 
collection thereof may thereafter be made and enforced in the same manner 
as delinquent taxes are enforced and collected against real property. [R. C. 
1905, § 2111; 1899, ch. 95, § 4; R. C. 1899, § 1707.] 

§ 2868. Payment out of general fund. When the board of county com- 
missioners shall deem the plowing of state land necessary for the purposes 
herein specified they shall order the same done, and payment therefor may be 
made out of the general fund of the county upon warrant as in other cases 
provided ; provided, however, that no growing crops shall be destroyed under 
the provisions of this article; provided, further, that where the board of 
county commissioners shall deem it necessary to cause plowing upon govern- 
ment land held by resident claimants, or other means to cause the destruction 
of grasshoppers and Rocky Mountain locusts, said claimant shall be liable to 
the county in a civil action for all moneys necessarily expended in carrying 
out the directions of the board of county commissioners for the purposes 
herein specified. [R. C. 1905, § 2112; 1899, ch. 95, § 5; B. C. 1899, § 1708.] 


ARTICLE 38.— EXTERMINATION OF GOPHERS. 


§ 2869. Extermination of gophers. When the county commissioners of any 
county in this state, where there are gophers, does not offer a bounty for the 
destruction of the same, then the township supervisors of any township within 
such county, upon a petition of ten resident land owners therein, are hereby 
authorized and empowered to appoint some suitable person. or persons, whose 
duty it shall be to poison, kill and exterminate the gophers within such town- 
ship, and any person so appointed is hereby empowered and directed to, be- 
tween April first and July first, enter upon any farm, a railroad right of way, 
grounds or premises where there are gophers and poison, kill and exterminate 
the gophers thereon when the owner or occupant thereof shall neglect or 
refuse to do so. [1913, ch. 174, § 1.] 

§ 2870. Notice, how served. It shall be the duty of the person so appointed 
to give any one on whose premises are found gophers ten days’ notice in 
writing to poison, kill or exterminate the same; and if upon the land or right of 
way of any railroad company such notice may be served upon its agent at 
the station nearest to such land or right of way; or if such land is unoccupied 
and owned by a nonresident such notice shall be mailed to its owner’s address, 
or if address is unknown, posted upon the land or premises where such gophers 
are to be exterminated, and if the work of exterminating same is not done 
within such time the person so appointed by the township supervisors shall 
proceed to poison, kill and exterminate the gophers on such land or premises, 
provided, that any person authorized to exterminate gophers according to 
the provisions of this article shall, when poison is laid out, use every pre- 
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caution to prevent the destruction of domestic fowls or animals, and of game 
birds, by such poison, and no person shall lay out poison in any pasture 
where there are stock, or within forty rods of any occupied dwelling or farm 
house, without the knowledge and consent of the owner or occupant thereof. 
[1913, ch. 174, § 2.] 

§ 2871. Compensation, statement and voucher to be charged against land 
as taxes, after due notice. Any person so appointed under the provisions of 
this article shall receive as compensation the sum of two dollars and fifty 
cents per day for ten hours’ labor performed in poisoning and exterminating 
gophers. He shall also be reimbursed for all poison and grain used in the 
performance of such work. Such person shall make a sworn statement to the 
township of the time put in and the poison and grain used on each tract of 
land, provided, that the maximum charge against any parcel of land containing 
twenty acres or more shall not be greater in any one year than at the rate of 
ten dollars per one hundred and sixty acres, and the minimum charge shall 
not be less than one dollar against any parcel of land, which amount shall be 
paid by such township out of its general fund and charged as taxes against 
each parcel of land on which the expenses were incurred. Provided, further, 
that before the township supervisors shall charge such amounts to the taxes 
of such person or corporation, the township supervisors shall give such person 
or corporation at least twenty days’ notice by mail, of the time when, and 
the place at which such amount will be charged against them; and such person 
or corporation shall have the right to appear and show cause why such amount 
shall not be charged against their taxes. Provided, further, that if such person 
or corporation shall feel aggrieved by the decision of the township supervisors, 
such person or corporation may appeal to the district court, and such appeal 
shall be perfected and prosecuted in the same manner as appeal in justice 
courts, and the county auditor shall enter such amounts upon the tax roll 
of the county against the land on which such work has been done, and ex- 
penses incurred, except the expenses of exterminating gophers on state lands, 
which shall be paid by the township; and the county treasurer of such county 
shall collect such amounts the same as taxes, and place the same to the credit 
of the respective townships from which collected. [1913, ch. 174, § 3.] 

§ 2872. County commissioners to appoint in unorganized townships. The 
county commissioners of any county in this state not offering bounty on 
gophers shall, upon a petition of ten resident land owners of any unorganized 
township within such county, appoint suitable person or persons to destroy 
and exterminate the gophers within such township, in the same manner as if 
appointed by the township supervisors of any organized township according to 
the provisions of the preceding sections of this article, and such person shall 
proceed to poison, kill and exterminate the gophers according to the pro- 
visions of the preceding sections, and make sworn statements in like manner 
to the county; and the expense so incurred shall be paid out of the general 
fund of such county; and the county commissioners, before entering such 
amounts as taxes against the land on which the expenses were incurred, shall 
issue notices as provided for in the preceding section, which hearing shall 
also be subject to appeal in like manner; such amounts shall be charged upon 
the tax roll of the county against the land on which the expenses were in- 
curred, and the county treasurer shall collect such amounts the same as taxes 
and place the same in the general fund of the county. [1913, ch. 174, § 4.] 

§ 2873. Gophers defined. The word ‘‘ gopher ’’ as used in this article shall 
mean to include striped gopher, flicker tail gopher, pocket gopher and prairie 
dogs. [1913, ch. 174, § 5.] 


ARTICLE 39.—ADULTERATION OF OILS. 


§ 2874. Boiled linseed oil. No person, firm or corporation or agent or 
employe of any person, firm or corporation shall manufacture for sale or offer 
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or expose for sale in this state any flaxseed or linseed oil unless the same 
answers a chemical test for purity recognized in the United States Pharma- 
copoeia or any flaxseed or linseed oil as ‘‘ boiled linseed oil ’’ unless the same 
shall have been put in its manufacture to a temperature of two hundred and 
twenty-five degrees Fahrenheit. [R. C. 1905, § 2118; 1899, ch. 106, § 1; R. C. 
1899, § 1709.] 


Right to require that sehr offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(N.S.) 149 


§ 2875. Painted, stamped or stenciled. No person, firm or corporation or 
agent or employe of any person, firm or corporation shall sell, expose or offer 
for sale any flaxseed or linseed oil unless it is done under its true name and 
each tank car, tank, barrel, keg or any vessel of such oil has distinctly and 
durably painted, stamped, stenciled or labeled thereon the true name of such 
oil and in ordinary bold face capital letters the words ‘‘ pure linseed oil raw ’”’ 
ar ‘‘ pure linseed oil boiled ’’ and the name and address of the manufacturer 
thereof and sold only under the brand of such manufacturer. [R. C. 1905, 
§ 2114; 1899, ch. 106, § 2; R. C. 1899, § 1710.] 


Police regulations as to branding or labeling articles of commerce. 1 L.R.A.(N.S.) 184; 
17 L.R.A.(N.S.) 684. 


§ 2876. Misdemeanor. Penalty. Any person, firm or corporation or agent 
or employe of any person, firm or corporation who shall sell without stamp as 
required by this article or who shall falsely stamp or label such tank cars, 
tanks, barrels, kegs or other vessels as containing flaxseed or linseed oil or 
knowingly permit such stamping or labeling or whoever shall violate any 
provision of this article shall be deemed guilty of a misdemeanor and upon 
conviction shall be punished with a fine of not less than twenty-five dollars 
nor more than fifty dollars and in default of the payment of such fine shall 
be committed to the county jail until the same is paid. [R. C. 1905, § 2115; 
1899, ch. 106, § 3; R. C. 1899, § 1711.] 

2877. Commissioner of agriculture must enforce law. It shall be the duty 
of the state commissioner of agriculture and labor and the state’s attorneys 
of the different counties of this state to enforce the provisions of this article ; 
and for that purpose the said commissioner is hereby authorized and em- 
powered to appoint such assistants, experts and chemists as he shall deem 
necessary or expedient from the state university or the state agricultural col- 
lege, and the said commissioner and said assistants, experts and chemists so 
appointed shall have access, ingress and egress to and from all places of 
business and buildings where flaxseed or linseed oil so called, whether pure or 
adulterated, is believed by them to be kept or stored; and they shall also 
have power and authority to open any tank car, tank, barrel, keg or other 
vessel of such oil and inspect the contents thereof and take samples thereof 
therefrom sufficient in quantity only for analysis; and all clerks, bookkeepers, 
express agents, railroad agents or officials, employes, common carriers and all 
other persons shall render them all the assistance in their power when so 
requested in tracing, finding or discovering the presence of any such adulter- 
ated oil. [R. C. 1905, § 2116; 1899, ch. 106, § 4; R. C. 1899, § 1712.]- 

§ 2878. Experts and chemists. In all prosecutions under this article the 
costs thereof shall be paid in the manner provided by law and the said assist- 
ants, experts and chemists appointed by the commissioner of agriculture and 
labor shall be entitled when testifying on such prosecutions to the same wit- 
ness fees as are now provided by law for expert witnesses. [R. C. 1905, § 2117; 
1899, ch. 106, § 5; R. C. 1899, § 1713.] 


ARTICLE 40.— Purge Foop Law. 


This article clearly supersedes Political Code 1905, chapter 40, article 29, entitled 
“ Adulteration of Food.” 


§ 2879. Adulterating and misbranding foods and beverages. It shall be 
unlawful for any person, either himself or while acting as agent or servant 
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of any other person or corporation, to manufacture for sale, sell, offer or 
to have for sale, to solicit orders for, to store, or to deliver within the state 
any article of food or beverage which is unwholesome, misbranded, adulterated 
or insufficiently labeled within the meaning of this article. The having in 
possession of such adulterated, unwholesome, misbranded or insufficiently 
labeled article or articles shall be deemed as prima facie evidence of the vio- 
lation thereof. For the purpose of this article all condiments, extracts, vine- 
gars, or other substances used in the preparation or compounding of foods 
or food products and beverages shall be deemed as articles of food. [1907, 
es ; § 1; R. C. 1905, § 2118; 1901, ch. 4, § 1; 1903, ch. 6, § 1; 1905, ch. 11, 


e or eitionality of statute making possession of adulterated food criminal. 51 Am. 
e e e 


ower of the state to regulate or prohibit the manufacture or sale of adulterated food. 

10 Am. St. Rep. 423. 
Py of the states to prevent importation and sale of adulterated food. 98 Am. St. 

Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.RA(NS.) 149. 

Prohibition of adulteration of milk. 1 L.R.A.(N.S.) 928. 

Validity of police regulations as to branding articles of food. 1 L.R.A.(N.S.) 184; 40 
L.R.A.(NS.) 875. 

Does requirement of pure food laws as to labeling apply to small retail packages taken 
from original package of the manufacturer. 25 L.R.A.(N.S8.) 616. 

State regulations as to adulteration or branding of food as affected by federal pure 
food law. 47 L.R.A.(NS.) 985. 

§ 2280. What constitutes adulteration. Any article of food or beverage shall 
be considered as misbranded, unwholesome, adulterated or insufficiently 
labeled within the meaning of this article: 

First. If it contains any form of aniline dye or other coal tar dye, or if 
colored (and not in violation of clause six of this section) with a harmless 
vegetable dye and the name thereof is not given on the label. 

Second. If it contains formaldehyde, benzoic acid, sulphurous acid, boric 
acid, salicylic acid, hydrofloric acid, saccharin, benaphthol or any salt or 
antiseptic compound derived from these products, or other deleterious ingre- 
dient. | 

Third. If any substance or substances have been mixed with it so as to 
reduce or lower or injuriously affect its quality or strength or food value so 
that such article of food or beverage when offered for sale shall deceive or 
tend to deceive the purchaser. 

Fourth. If any inferior or cheaper substance or substances have been substi- 
tuted wholly or in part for the articles so that the product when sold shall 
deceive or tend to deceive the purchaser. 

Fifth. If any necessary or valuable constituent of the article has been in 
whole or part abstracted. 

Sixth. If it be an imitation of ar offered for sale under the specific name of 
another article. 

Seventh. If it be labeled, branded, colored, coated or stained, whereby dam- 
age or inferiority is concealed, so as to deceive or mislead the purchaser, or if 
it be falsely labeled in any respect. 

Eighth. If it consists wholly or in part of a diseased, decomposed, filthy 
or putrid animal or vegetable substance, or if such substance or substances be 
used in the preparation thereof, or if it is the product of a diseased animal, 
or one that has died otherwise than by slaughter. 

Ninth. If every package, bottle or container does not bear the true net 
weight, the name of the real manufacturer or jobbers, and the true grade or 
class of the product, the same to be expressed on the face of the principal 
label in clear and distinct English words in black type on a white background, 
said type to be in size uniform with that used to name the brand or producer. 
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Provided, that an article of food or beverage shall not be deemed adulterated 
in the following cases: 

First. If it be a compound or mixture of recognized food products not in- 
cluded in definitions sixth and eighth of this section, and if it be properly 
labeled or tagged to comply with the other provisions of section 2880. 

Second. In the case of candies and chocolates if they contain no terra alba, 
barytes, talc, chrome yellow or other mineral substances or aniline dyes or 
dae ay tar dyes or other poisonous colors, flavors or products detrimental 
o health. 

Third. If in the case of baking powders or any mixture or compound in- 
tended for use as a baking powder they have affixed to each and every box, can 
or package containing such powder or like mixture or compound, a light 
colored label upon the outside and on the face of which there is distinctly 
printed with black ink and in clear legible type the name and address of the 
manufacturers, the true and correct analysis, and in a form to be prescribed by 
the North Dakota government agricultural experiment station of each and all 
the constituents or ingredients contained in or contributing a part of such 
baking powders or mixture or compound intended for use as a baking powder. 
The label shall bear no advertising or descriptive matters other than the name 
of the manufacturer, composition as prescribed for above, and directions for 
use. 

Fourth. In the case of perishable goods put up in bulk, sodium benzoate or 
other less harmful preservatives may be used in proportion not to exceed one 
part in two thousand in such products and under such regulations as may 
be determined upon and proclaimed by the North Dakota government agricul- 
tural experiment station at Fargo. This clause shall not be applicable to any 
case at any time where products can be commercially produced without the 
use of chemical preservatives. Where the use of preservatives is permitted 
the fact shall be clearly set forth on the face label in a form and manner to be 
prescribed by the North Dakota government agricultural experiment station 
at Fargo. [1907, ch. 195, § 2; R. C. 1905, § 2119; 1901, ch. 4, § 2; 1903, ch. 6, 
§ 2; 1905, ch. 11, § 2.] 

Use of coloring matter in food stuffs, oils, etc., as adulteration. 25 L.R.A.('N.8.) 1234. 
Requiring label to show ingredients, name and residence of manufacturer, etc. 40 
L.R.A.(N.S8.) 876. 

§ 2881. Penalty for so doing. Any person violating any of the provisions 
of this article shall be deemed guilty of a misdemeanor and shall for each 
offense be punished by a fine of not less than twenty-five dollars or more than 
one hundred dollars, and all necessary costs, including the expense of analyzing 
such adulterated articles when said person has been found guilty under this 
article. Products found to be adulterated within the meaning of this article 
may by order of the court be seized and ordered destroyed. [1907, ch. 195, 


§ 3; R. C. 1905, § 2120; 1901, ch. 4, § 3; 1908, ch. 6, § 3; 1905, ch. 11, § 3.] 
Validity of statute or ordinance for destruction of food products below prescribed stand- 
ard or unfit for use. 29 L.R.A.(N.S.) 260. 
Instigation of offense of misbranding food as a defense to prosecution. 30 L.R.A.(N.S.) 
95 


3. 

Liability for serving unfit food. 40 L.R.A.(N.S.) 480. 

Criminal liability for adulteration of food by servant, agent or partner. 41 L.R.A. 656. 

Liability for selling noxious and unsound food. 73 Am. Dec. 165; 21 L.R.A. 139. 

Liability of packer or vendor to person not in privity for injury from defects in articles 
of food. 19 L.R.A.(N.S.) 923. 

§ 2882. Duty of state’s attorney. It shall be the duty of the attorney- 
general and the state’s attorney to prosecute all persons violating any of the 
provisions of this article when the evidence thereof has been presented by the 
North Dakota government agricultural experiment station as provided for in 
sections 2885 and 2886. [1907, ch. 195, § 4; R. C. 1905, § 2121; 1903, ch. 6, § 4.] 

Attorney-general has right to appear before grand jury and examine witnesses in re- 
gard to matters relating to prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 
R19, 124 N. W. 417, Ann. Cas. 1912D, 935. 
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§ 2883. The North Dakota experiment station to inspect and analyze foods 
and beverages. The North Dakota government agricultural experiment station 
shall make analysis of food products and beverages on sale in North Dakota 
suspected of being adulterated, at such times and places and to such extent as 
it may determine and may appoint for the enforcement of the terms of this 
article a commissioner and such other agent or agents as it may deem neces- 
sary, and the sheriffs of the respective counties of the state are hereby ap- 
pointed and constituted agents for the enforcement of this act, and such 
commissioner, agent or agents and sheriffs shall have free access at all reason- 
able hours, for the purpose of examining into any place wherein it is suspected 
any article of food or beverage adulterated with any deleterious or foreign 
ingredient or ingredients exists, and such commissioner, agents or sheriff, upon 
tendering the market price of said article, may take from any person, firm or 
corporation samples of any articles suspected of being adulterated as aforesaid, 
and the station may adopt or affix standards of purity, quality or strength 
when such standards are not specified or fixed by statute. [1907, ch. 195, § 5; 
R. C. 1905, § 2122; 1903, ch. 6, § 5.] 

Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(NS.) 149. 

§ 2884. Citizen may send sample of food or beverage for analysis. Any 
citizen of the state may, by prepaying the transportation charges, send any 
article of manufactured food or food product, or beverage in the original 
package to said station to be analyzed, and such article, if not before analyzed, 
shall be analyzed and included in the next bulletin or report of the station as 
provided for in section 2887. (1907, ch. 195, § 6; R. C. 1905, § 2123; 1903, ch. 
6, § 6.] 

§ 2885. Facts, how transmitted. Whenever said station shall find by its 
analysis that adulterated, misbranded or insufficiently labeled food products 
or beverages have been on sale in this state, it shall forthwith transmit the 
facts so found to the attorney-general and to the state’s attorney of the county 
in which said food product was found. [1907, ch. 195, § 7; R. C. 1905, § 2124; 
1903. ch. 6, § 7.] 

§ 2886. Certificates as evidence. Every certificate duly signed and acknowl- 
edged by the chemist of the North Dakota government agricultural experiment 
station at Fargo relating to the analysis of any food, food products or beverage, 
shall be presumptive evidence of the facts therein stated. [1907, ch. 195, § 8; 
R. C. 1905, § 2125; 1903, ch. 6, § 8.] 

§ 2887. Station to make annual report. The said station shall make an 
annual report to the governor upon adulterated food products, and said report 
may be included in the report which the said station is already authorized by 
law to make to the governor and the said station is further authorized to 
publish or cause to be printed from time to time such bulletins‘as are found 
necessary for setting forth the results of analysis and investigations made 
under this article, and in June and December of each year the said station shall 
furnish to the auditor of each county in the state a certified list of all adul- 
terated foods, food products and beverages as found by such analysis, showing 
the name and brand of the article, the manufacturer and the reason for class- 
ing the same as illegal. The county auditor of each county shall cause the 
said list to be printed in the official papers of such county. Said publication 
shall be made in July and January of each year and shall continue for two 
successive issues, to be paid for by such county at the rate allowed by law 
for publishing the proceedings of the board of county commissioners. [1907, 
ch. 195, § 9; R. C. 1905, § 2126; 1903, ch. 6, § 9.] 

§ 2888. Duty of sheriff on presentation of complaint of violation of this 
act. Compensation. It is hereby made the duty of the sheriff of any county 
of this state, on presentation to him of a verified complaint of the violation of 
any provision of this article, to at once proceed to obtain by purchase a sample 
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of the adulterated food, food products or beverage complained of, and forward 
the same to the said station for analysis, marking the package or wrapper 
containing the same for identification with the name of the person from whom 
procured, the date on which the same was procured and the substance therein 
contained. For his services hereunder the said sheriff shall be allowed the 
same fees for travel as are now allowed by law to sheriffs on service of crim- 
inal process, together with such compensation as may be by the county com- 
missioners of his county deemed reasonable, and all amounts expended by him 
in procuring and transmitting the said samples, which fees and amount ex- 
pended shall be audited and allowed by the said commissioners and paid by his 
said county as other bills of said sheriff. [1907, ch. 195, § 10; R. C. 1905, 
§§ 2127, 2128; 1903, ch. 6, § 10.] 

§ 2889. No action in court. No action shall be maintained in any court in 
this state on account of any sale or other contract made in violation of this 


article. [1907, ch. 195, § 11; R. C. 1905, § 2129; 1903, ch. 6, § 12.] 
Validity of sale of food in violation of law. 12 L.R.A.(N.S.) 597. 


ARTICLE 41.— FERTILIZERS. 


§ 2890. Dealers must affix certificates on packages. Contents. Every per- 
son who shall sell, offer or expose for sale in this state any commercial fer- 
tilizer or any material to be used as a fertilizer, the selling price of which 
exceeds five dollars per ton, shall stamp on or affix to each package of such 
fertilizer, in a conspicuous place on the outside thereof, a plainly printed 
statement which shall certify as follows: 

1. The number of net pounds of fertilizer in the package sold or offered for 
sale. 

2. The name, brand or trade mark under which the fertilizer is sold. 

3. The name and address of the manufacturer of the fertilizer. 

4. The chemical composition of the fertilizer expressed in the following 
form and order: 

aleieses Per cent phosphoric acid soluble in water. 

fi gierays Per cent phosphoric acid reverted. 

great sais Per cent phosphoric acid insoluble. 

aan Per cent phosphoric acid total. 

ee Per cent nitrogen in nitrates. 

ee Per cent nitrogen as ammonia. 

sieneuacey Per cent nitrogen total. 

eres Per cent potash soluble in water. 

eee Per cent chlorin. 

If any fertilizer be sold, offered or exposed for sale in bulk, such printed 
statement shall accompany every lot and parcel so sold, offered or exposed 
for sale. [R.‘C. 1905, § 2130; 1903, ch. 101, § 1.] 

Validity of contract for sale of fertilizers, where statutory regulations had not been 
eomplied with. 43 L.R.A.(NS.) 1109. 
ins) oe to show ingredients, name and residence of manufacturer, ete. 40 L.R. 
Police regulations as to labeling articles of commerce. 1 L.R.A.(N.S.) 184; 17 L.R.A. 
(N.S.) 684; 40 L.R.A.(N.S.) 875. 

§ 2891. What deemed violation. It shall be a violation of the provisions 
of this article if the statement required by section 2890 shall be false in 
regard to the number of net pounds of fertilizer in the package sold, offered 
or exposed for sale, or in the name, brand or trade mark under which the fer- 
tilizer is sold or in the name and address of the manufacturer of the fertilizer. 
It shall also be a violation of the provisions of this article if any commercial 
fertilizer or material to be used as a fertilizer shall contain a smaller per- 
centage of nitrogen, phosphoric acid or potash than is certified therein, when 
such deficiency shall be greater than one-third of one per centum of nitrogen, 
or one-half of one per centum of available phosphoric acid (or one per 
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centum of total phosphoric acid in the case of undissolved bone,) or one-half 
of one per centum of potash soluble in distilled water. [R. C. 1905, § 2131; 
1903, ch. 101, § 2.] 

§ 2892. Conditions to be complied with before sale. Before any commer- 
cial fertilizer or any material to be used as a fertilizer is sold, offered or ex- 
posed for sale in this state, the manufacturer, importer or person who causes 
the same to be sold, offered or exposed for sale, shall file with the North Dakota 
government agricultural experiment station a certified copy of the statement 
prescribed in section 2890, and, in addition, such statement shall be filed there- 
after annually during the month of December. Each manufacturer, importer 
or person, before selling, offering or exposing for sale in this state any brand 
of commercial fertilizer, shall annually, during the month of December, pay to 
the director of the North Dakota government agricultural experiment station 
a license fee of twenty dollars for each and every brand of fertilizer, bearing a 
distinctive name, brand or trade mark, which said manufacturer, importer or 
person is to sell, offer or expose for sale in this state during the calendar year 
next succeeding said payment; provided, always, that the placing of any 
new brand upon the market at any time during said calendar year shall be 
preceded by such payment. Each manufacturer, importer or person who has 
complied with the provisions of this article relative to filing the aforesaid 
certified statement and to the payment of the aforesaid license fee shall be 
entitled to receive a certificate from the director of said station setting forth 
said facts. Said director shall pay all money received as aforesaid to the 
treasurer of the North Dakota government agricultural experiment station, 
which treasurer, when said money is so appropriated by the board of trustees 
of said station, shall pay the money so received, or so much of it as may be 
necessary, in maintaining the expenses of enforcing the provisions of this 
article. Said board of trustees shall report annually the expenditures so 
incurred for salaries, laboratory expenses, chemical supplies, traveling expenses 
and printing. [R. C. 1905, § 2132; 1903, ch. 101, § 3.] 

§ 2893. What prohibited. No person shall sell, offer or expose for sale in 
this state leather or its products or other inert nitrogenous material in any 
form, as a fertilizer or as an ingredient of any fertilizer, unless an explicit 
printed statement of the fact shall be conspicuously affixed to every package of 
such fertilizer, and shall accompany every parcel or lot of the same. [R. C. 
1905, § 2133; 1903, ch. 101, § 4.] 

§ 2894. Penalty for violation. Every person violating any of the provisions 
of this article shall forfeit and pay to the people of the state of North Dakota 
the sum of one hundred dollars for every such violation. [R. C. 1905, § 2134; 
1903, ch. 101, § 5.] 

§ 2895. Certificate of chemist presumptive evidence. Every certificate duly 
signed and acknowledged by the chemist of the North Dakota government 
agricultural experiment station at Fargo, relating to the analysis of any com- 
mercial fertilizer, shall be presumptive evidence of the facts therein stated. 
[R. C. 1905, § 2135; 1903, ch. 101, § 6.] 

§ 2896. What constitutes violation. The doing of anything prohibited by 
this article shall be evidence of the violation of the provisions of this article 
relating to the things so prohibited and the omission to do anything directed 
to be done shall be evidence of a violation of the provisions of this article 
relative to the things so directed to be done. [R. C. 1905, § 2136; 1901, ch. 101, 


7.] 

§ 2897. Director of experiment station to enforce. The director of the 
North Dakota government agricultural experiment station is charged with the 
enforcement of the provisions of this article, and for this purpose, may employ 
agents, chemists and experts, and whenever he shall know or have reason to be- 
lieve that any penalty has been incurred by any person for the violation of any 
of the provisions of this article, or that any sum has been forfeited by reason of 


701 


§§ 2897-2900 POLITICAL CODE. Police of the State. 


any such violation he shall report the said violation with a statement of the 
facts to the state’s attorney for the district wherein the offense is committed, 
who shall begin proceedings according to the state law. [R. C. 1905, § 2137; 
1901, ch. 101, § 8.] 


ARTIOLE 42.— Pure SEED Law. 


§ 2898. Seeds, how labeled or branded. Each and every package or lot of 
seeds, excepting only garden seeds in a packet or a package of one pound or 
less, whether in package or in bulk, which is sold, offered or exposed for sale 
by ‘any person, firm or corporation in the state of North Dakota, shall be 
plainly, legibly and indelibly labeled in English upon the exterior of the con- 
tainer with a written or printed label. Such label shall show: 

First: The commonly accepted name of the kind and variety of seed. 

Second: The full name and address of the person or persons, firm or corpora- 
tion selling, offering or exposing the seeds for sale. [1909, ch. 209, § 1.] 

§ 2899. Mixed seeds, how sold. In case of sale, offering or exposure for 
sale of mixed seeds, the packages or containers shall be plainly labeled upon 
the exterior of the container with the correct common names of the kinds or 
varieties of seeds composing the mixture. [1909, ch. 209, § 2.] 

. Beeds, feeds and forage stuffs, the sale of which are forbidden or 
unlawful. (1) Seeds prohibited. No person, firm or corporation shall sell, 
offer or expose for sale or for distribution in the state any agricultural or 
garden seeds, excepting only garden seeds in a packet or package of one 
pound or less, which contain any of the seeds of couch or quack grass, Canada 
thistle, sow thistle or dodder. 

(2) Seeds, unlawful. The sale of agricultural or garden seeds under special 
or written guarantee, as pure seeds for sowing or planting purposes, containing 
seeds of any kind or kinds, in greater numbers than a total of twenty (20) 
per pound in flax, cereals or other seeds of like size, or a total of one hundred 
(100) such foreign seeds per ounce in seeds of smaller type such as alfalfa, 
grasses or clovers is unlawful. 

(3) Seeds which must be labeled ‘‘ uncleaned.’’ The sale or exposure for 
sale of agricultural or garden seeds containing more than a reasonable trace 
of any foreign seeds whether of other cultivated varieties or of noxious weeds 
such as greater ragweed, corn flower, marsh elder, russian pigweed, dandelion, 
chicory, russian thistles, plantain, buck plantain, bracted plantain, white 
cockle, night-flowering catchfly, pink cockle, corn cockle, cow cockle, curled 
dock, sorrel, sheep-sorrel, purslane, bindwood, wild buckwheat, wild onion, 
wild oats, holy grass, cress, mustard, tumbling mustard, hare’s ear mustard, 
pennycress, pepper grass, shepherd’s purse, false flax, bird’s foot trefoil, yellow 
trefoil, bur clover, ergot or of the seeds of any other noxious weeds is unlawful, 
except such seeds be plainly labeled in English ‘‘ uncleaned seeds ’’ as further 
provided in section 2903. 

(4) Minimum germination. The minimum germination of agricultural and 
garden seeds except only the seeds of parsnip, salsify, spinach, lettuce, parsley, 
medicinal herbs and the seeds of plants grown for flowers only, which may be 
sold and distributed in the state of North Dakota as seed for sowing or 
' planting purposes shall be sixty per cent (60¢) of actual viability. All 
seeds of lower viability than the minimum hereby established shall be classed 
as seeds for ‘‘ food, forage or manufacturing purposes ”’ as provided in sec- 
tion 2903. Any grower or seedsmen may guarantee the approximate viability 
of any brand, bulk, bag or package of seed that he may place upon the 
market. 

(5) Seeds, certified. On and after July first, 1913, the state seed com- 
missioner shall cause to be examined the crop of stock of seed of all persons 
within the state of North Dakota who claim to be growers of pedigreed or 
improved seeds of any variety of agricultural or garden seeds. There shall 
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also be kept in the office of the state seed commissioner a record of all 
growers of standard pedigreed seed and on or before March first of each 
year the state seed commissioner shall publish a list of all such growers and 
dealers who may have acquired by purchase any such properly certified seeds, 
which list shall be sent to any resident of the state of North Dakota upon 
application. He shall also, under such rules and regulations as he may pre- 
scribe, issue to each grower a certificate of the grade of purity and viability of 
the crops or seeds examined, and each certificate shall show the amount of 
seed which may be sold under said certificate. All such certified, pedigreed or 
improved seed if sold as seed for sowing or planting purposes shall be labelled 
so as to show the certificate number and conform to the requirements of the 
other sections of the pure seed law. The state seed commissioner may, for 
cause, upon due notification, revoke any certificate so issued and no new 
certificate shall be issued to said holder during the period of one full year 
following the date of the cancellation of his certificate. For each certificate 
so issued there shall be paid to the treasurer of the agricultural college the 
sum of two (2) dollars, and at the end of each month shall be paid into the 
state treasury. All funds so collected shall be expended under requisition by 
the state seed commissioner for the aid and furtherance of the work of in- 
spection and analysis necessary to the issuing of these certificates and keeping 
of the records specified in this clause. 

‘* Pedigreed seed ’’ is hereby defined as seed of only one variety dating in 
history to a selected individual parent plant. ‘‘ Improved seed ’’ is hereby 
defined as seed of only one variety of sufficient purity and viability to meet 
the requirements of the state seed laws as seed for sowing or planting pur- 


poses. [1913, ch. 229, § 8; 1909, ch. 209, § 8.] 

This section concluded with the following paragraph, which was vetoed by the governor 
4d the reason that the revenues of the state had been largely exceeded by the appropria- 

ons: 

“There is hereby annually of debe hostage out of any moneys in the state treasury, not 
otherwise appropriated, the sum of two thousand five hundred dollars in addition to 
that already annually appropriated to the pure seed laboratory for the furtherance of 
the work authorized in the pure seed law and for the further equipment of the pure seed 
laboratory for field inspection, germination tests and analysis of seed and forage stuffs 
as specified in this act, and for aid in publishing such reports and information as shall 
best further the culture and distribution of seeds of high grade and quality within the 
state, said payments to be made in four quarterly installments to the treasurer of the 
North Dakota agricultural college experiment station at Fargo, on the first days of July, 
October, January and April, and the state auditor is hereby authorized and directed to 
draw his orders for such payments.” 


§ 2001. Mislabelling or misbranding seeds. It shall be unlawful for any 
person, either for himself or while acting as agent or servant of any other 
person, firm or corporation, to sell, offer or expose for sale, or to deliver 
within the state of North Dakota any seeds which are misbranded within the 
meaning of this article. Seed or seeds shall be deemed to be misbranded if the 
contents of any sack or lot of seeds, whether in package or in bulk containers, 
is not labeled in accordance with the requirements of sections 2898, 2899 and 
2903, or if such seed or seeds be falsely labeled in any respect. [1909, ch. 209, 


4. 
§ 2002. Penalty for violation of article. Whoever sells, offers or exposes for 
sale or for distribution in the state any seeds without complying with the 
requirements of sections 2898 and 2899, or in violation of sections 2900 and 
2903, shall be deemed guilty of a misdemeanor and on conviction shall be fined 
not less than ten dollars and costs, nor more than one hundred dollars and 
the costs of the prosecution for the first offense, and not less than one hundred 
dollars and costs nor more than five hundred dollars and costs of prosecution 
for the second or any subsequent offense. [1909, ch. 209, § 5.] 

§ 2903. Sale of seeds for manufacture, food or forage. Uncleaned seed and 
seeds in transit. The provisions of this article shall not apply to any person, 
firm or corporation growing or selling or exposing for sale cereals or other 
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seeds for manufacturing purposes, for food or forage; provided, that the 
provisions of this article shall not apply to the sale or exposure for sale of 
uncleaned seed, provided each package, lot or bulk of such uncleaned seed 
sold, exposed or offered for sale be plainly labeled with the words, ‘‘ un- 
cleaned seed; ’’ and provided, further, that in case of large quantities of such 
unclean seeds stored in an elevator, granary or warehouse, they shall be 
labeled the bins or subdivisions, ‘‘ uncleaned seeds,’’ and no such uncleaned 
seed shall be sold or delivered within the state for sowing purposes without 
the consent of the purchaser. This article shall not apply to seeds or grains 
in transit. [1909, ch. 209, § 6.] 

§ 2904. The North Dakota agricultural college experiment station to inspect, 
analyze and test seeds. The North Dakota agricultural college experiment 
station at Fargo shall inspect, examine and make analyses of or test seeds sold, 
offered or exposed for sale in the state at such time and places and to such 
extent as it may determine. The director of said experiment station is hereby 
authorized to appoint a state seed commissioner and stich other agents as he 
may deem necessary to carry out the provisions of this article, and said 
commissioner or agents shall have free access at all reasonable hours upon 
and into any premises or structures to make examinations of any seeds, 
whether such seeds are upon the premises of the owner of such seeds, or on 
other premises, or in the possession of any warehouse, elevator or railway 
company; and upon tendering payment thereof at the current value, may 
take from any person, firm or corporation any sample or samples of such 
seeds. The salary of said commissioner and of other agents shall be fixed 
and paid by the trustees of said experiment station. [1909, ch. 209, § 7.] 

§ 2905. Citizens may send samples of seed or seeds for analysis or test. 
Any citizen of the state of North Dakota may, in accordance with regulations 
prescribed by the state seed commissioner, prepaying the transportation 
charges, send a sample or samples of seed to said experiment station for 
examination, analysis or test, and such sample or samples shall be examined, 
analyzed or tested and reported upon free of charge. [1909, ch. 209, § 8.] 

§ 2906. Certificates as evidence. The certificate of the botanist of the 
North Dakota agricultural college experiment station at Fargo, giving the 
results of any examinations, analysis or test of any seed sample made under 
the authority of said experiment station, shall be presumptive evidence of the 
facts therein stated. [1909, ch. 209, § 9.] 

§ 2907. Facts, how transmitted. When said experiment station shall find by 
its examinations, analyses or tests that any person, firm or corporation has 
violated any of the provisions of this article, the state seed commissioner may 
transmit the facts so found to the attorney-general or to the state’s attorney 
of the county in which the offense was committed or the misbranded seeds 
were found. [1909, ch. 209, § 10.] 

§ 2908. Duty of attorney-general and state’s attorney. It shall be the duty 
of the attorney-general and the state’s attorney to prosecute all persons vio- 
lating any of the provisions of this article when the evidence thereof has been 


presented by the state seed commissioner. [1909, ch. 209, § 11.] 
Attorney-general has right to appear before grand jury and examine witnesses in regard 
to matters relating to prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 
124 N. W. 417, Ann. Cas. 1912D, 935. 


§ 2909. Station to make report. The North Dakota agricultural college 
experiment station, through the state seed commissioner, shall make an 
annual report to the governor upon the work done under this article, which 
report shall show the results of the inspection, examinations, analyses or tests 
made together with the date or dates of said inspection, examination, analyses 
or tests, and may include the names of persons, firms or corporations having 
seeds under such inspection, examination, analysis or test. The said experiment 
station may also publish bulletins or press reports setting forth results of 
inspection, examinations, analyses or tests, conducted under the provisions 
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of this article, which bulletins or press reports may include the names of the 
persons, firms or corporations having seeds under such inspection, examina- 
tion, analysis or test. [1909, ch. 109, § 12.] 

§ 2010. Appropriation. There is hereby annually appropriated out of any 
money in the state treasury, not otherwise appropriated, the sum of two 
thousand five hundred dollars, to be paid to the treasurer of the North Dakota 
agricultural college experiment station at Fargo, and the same shall be ex- 
pended for the equipment of a seed testing laboratory and in carrying out 
the provisions of this article. Said payment shall be made in four quarterly 
installments on the first days of July, October, January and April, and the state 
auditor is hereby authorized and directed to draw his orders for such pay- 
ments. [1909, ch. 209, § 13.] 


ARTICLE 43.— CONCENTRATED COMMERCIAL FEEDING STUFF. 


§ 2911. Feeding stuffs, how labeled. Every lot or parcel of any ‘‘ con- 
centrated commercial feeding stuff,’’ as defined in section 2913, used for feed- 
ing farm Kve stock, sold, offered or exposed for sale in the state, shall have 
affixed in a conspicuous place on the outside thereof, a legible and plainly 
written statement, clearly and truly certifying the number of net pounds con- 
tained therein, the name, brand or trade mark under which the article is sold, 
the name and address of the manufacturer or importer, and a statement of 
the percentage it contains of crude protein, allowing one per cent of nitrogen 
to equal (n. x 6.25) six and one-fourth per cent crude fat, and of crude fibre, 
said constituents to be determined by the methods of the association of official 
er 61) chemists of the United States as adopted at that time. [1907, 
ch. 197, § 1. 

§ 2912. Feeding stuffs exempted. The term ‘‘ concentrated commercial 
feeding stuffs ’’ as here used shall not include hays, straw, whole seeds, nor the 
unmixed meals made directly from the seed of wheat, rye, speltz, barley, oats, 
Indian corn, buckwheat or broom corn, and neither shall it include wheat, 
rye, buckwheat, brans or middlings not mixed with other substances, but sold 
separately as distinct articles of commerce, nor pure grains ground together. 
[1907, ch. 197, § 2.] 

§ 2913. Feeding stuffs to be labeled. The term ‘‘ concentrated commercial 
feeding stuffs,’’ as here used, shall include linseed meals, cotton seed meals, 
cotton seed feeds, pea meals, cocoanut meals, gluten meals, gluten feeds, maize 
feeds, starch feeds, sugar feeds, dried brewer’s grains, dried distiller’s grains, 
malt sprouts, hominy feeds, cereline feeds, rice meals, dried beef, refuse, oat 
feeds, corn and oat chops, corn and oat feeds, corn bran, ground beef or fish 
scraps, meat and bone meal, clover meals, condimental foods, poultry foods, 
stoek foods, patented, proprietary or trade marked stock and poultry foods 
(whether to be used as foods or medicines), mixed feeds, other than those com- 
posed solely of bran and middlings mixed together, or pure grains ground 
together, and all other materials of similar nature not included in section 2:12. 
[1907, ch. 197. § 3.] 

§ 2014. Shall file statement with station. Each and every manufacturer, 
importer, agent or seller of any ‘‘ concentrated commercial feeding stuff ’’ 
shall, during the.month of December, file with the North Dakota government 
agricultural experiment station a certified copy of the statement named in 
section 2911, and upon request shall furnish a sealed glass jar or bottle con- 
taining a representative sample of at least one pint of the feeding stuff to be 
sold or offered for sale in this state. [1907, ch. 197, § 4.] 

§ 2015. Fines for failure to comply with the law. Each and every manu- 
facturer. importer, agent or person, selling, offering or exposing for sale 
in this state any ‘‘ concentrated commercial feeding stuff.’’ as defined in 
section 2913, without the statement required by section 2911, and stating 
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that said feeding stuff contains substantially a larger percentage of either 
of the constituents mentioned in section 2911 than is contained therein, or in 
relation to which the provisions of all the foregoing sections have not been 
fully complied with, shall be fined not exceeding one hundred dollars for the 
first offense, and not exceeding two hundred dollars for each subsequent 
offense. [1907, ch. 197, § 5.] 

§ 2016. Licenses for feeding stuffs. Every manufacturer, importer, agent 
or seller of any ‘‘ concentrated commercial feeding stuffs ’’ shall pay annually, 
during the month of December, to the North Dakota government agricultural 
experiment station, a license fee of fifteen dollars for each and every brand 
sold or offered for sale in North Dakota. Whenever the manufacturer, im- 
porter or agent or seller of ‘‘ concentrated commercial feeding stuffs ’’ desires 
at any time to sell such material and has not paid the license fee therefor 
in the preceding month of December, as required by this section, he shall pay 
the license fee prescribed herein before making the sale. Each manufacturer, 
importer or person who has complied with the provisions of this article shall 
be entitled to receive a certificate from the director of the government agri- 
cultural experiment station at Fargo, setting forth said facts. Whenever 
@ manufacturer, importer or shipper of ‘‘ concentrated commercial feeding 
stuffs ’’ shall have filed the statement required by section 2911, and paid the 
license fee as prescribed in this section, no other agent or seller, manufacturer, 
importer or shipper shall be required to file such statement or pay such fee 
for the same brands. [1907, ch. 197, § 6.] 

§ 2917. Fines for adulterating feeds. Any person who shall adulterate any 
kind of meal or ground grain with milling or manufacturing offals, or any 
other substance whatever, for the purpose of sale, unless the true composition, 
mixture or adulteration thereof is plainly marked or indicated upon the 
package containing the same, or in which it is offered for sale, or any person 
who knowingly sells or offers for sale any meal or ground grain which has 
been so adulterated, unless the true composition of the mixture is plainly 
marked or indicated upon the package containing the same, or in which it is 
offered for sale, shall be fined not less than twenty-five dollars, nor more 
than one hundred dollars for each offense. [1907, ch. 197, § 7.] 

§ 2918. Experiment station to enforce law. The North Dakota government 
agricultural experiment station at Fargo is hereby authorized to have collected 
a sample, not exceeding two pounds in weight, for analysis, from any lot, parcel 
or package of any ‘‘ concentrated commercial feeding stuff ’’ as defined by 
section 2913, or any kind of material which is used in the feeding of domestic 
animals, and which may be in the possession of any manufacturer, importer, 
agent or dealer, and whenever requested said sample shall be taken in the 
presence of said party or parties in interest, or their representatives, and 
taken from a number of parcels or packages, which shall not be less than 
five per centum of the whole lot inspected, and shall be thoroughly mixed, 
divided into two samples, placed in glass vessels, carefully sealed, and a label 
placed on each stating the name or brand of the feeding stuff or material 
sampled, the name of the party from whose stock the sample was taken, and 
the time and place of taking the same, and said label shall be signed by the 
collector or his deputy, and by the party or parties in interest or their repre- 
sentatives present at the taking and sealing of said samples; one of said 
samples shall be retained by the collector or his deputy, and the other by 
the party whose stock is sampled. The said North Dakota government agri- 
cultural experiment station shall cause at least one sample of each brand of 
feeding stuff collected as herein provided to be analyzed annually. Said 
analysis shall include determinations of crude fat, crude fibre, crude protein, 
and such other determinations as may at any time be deemed advisable. Said 
North Dakota government agricultural experiment station shall cause the 
analysis so made to be published in its annual report to the governor, also 
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said analysis may be published in station bulletins, together with such other 
additional information in relation to the character, composition and use 
thereof as may seem to be of importance, and issue the same annually, or 
more frequently, if deemed advisable. For the purpose of enforcement of this 
article the director of the experiment station, his deputy or his agents, shall 
have full and free access to all places of business, mills, buildings, carriages, 
cars, vessels and packages, of whatsoever kind used in the manufacture, im- 
portation or sale of any ‘‘ concentrated commercial feeding stuff,’’ and shall 
also have power and authority to open any packages containing or supposed 
to contain any ‘‘ concentrated commercial feeding stuff,’’ and take therefrom 


samples for analysis. [1907, ch. 197, § 8.] 
Appropriation for the enforcement of the law, see section 1624. 


§ 2919. What constitutes violation of the law. The doing of anything 
prohibited by this article shall be evidence of the violation of the provisions 
of this article relating to the things so prohibited and the omission to do any- 
thing directed to be done shall be evidence of a violation of the provisions 
of this article relative to the things so directed to be done. [1907, ch. 197, 


§ 9.) 

§ 2920. Duty of station. The director of the North Dakota government 
agricultural experiment station or his agent or deputy is charged with the 
enforcement of the provisions of this article, and for this purpose, may employ 
agents, chemists and experts, and whenever he shall know or have reason to 
believe that any penalty has been incurred by any person for the violation 
of any of the provisions of this article, or that any sum has been forfeited 
by reason of any such violation, he or his agent shall report the said violation 
with a statement of the facts to the attorney-general or to the state’s attorney 
for the district wherein the offense is committed, who shall begin proceedings 


according to the state law. [1907, ch. 197, § 10.] 
See appropriation in section 1624. 


§ 2921. Importer defined. The term ‘‘ importer,’’ for all purposes of this 
act, is intended to apply to such person or persons as shall bring into, or offer 
for sale within this state ‘‘ concentrated commercial feeding stuffs ’’’ manu- 
factured without this state; provided, that nothing in this article shall be 
construed as prohibiting persons engaged within the state of North Dakota 
in the business of manufacturing flours, from selling at the place where made, 
their own manufacture of bran and middlings, without complying with the 
provisions of section 2911. (1907, ch. 197, § 11.] 


ARTICLE 44.— PROTECTION OF MANUFACTURERS OF BEVERAGES. 


§ 2922. Protection of manufacturers of soda water, etc. Registration of 
trade mark. It shall be the duty of the register of deeds of any county in 
this state, on the application of any person, firm or corporation lawfully 
manufacturing, selling or bottling within his county, soda water, mineral 
water, and other like beverages, to record in a book suitable for such purposes, 
a description of the names, brands, trade marks and labels, or any of them, 
used by such person, firm or corporation for making his or its casks, kegs, 
barrels, bottles, jugs, fountains, boxes or other packages, which book shall be 
and remain a public record in his office. The register of deeds shall collect 
of any such person, firm or corporation making application to have any such 
description of name, brand or trade mark recorded in said register of deed’s 
office, a registration fee of fifty cents for each and every such description of 
name, brand, label or trade mark before the same shall be received for record 
and entered upon the books of the register of deeds office. [R. C. 1905, § 2138; 
1901, ch. 185.] 

ARTICLE 45.——-ADULTERATION OF PAINTs. 


§ 2923. Label must show mineral constituents of paints offered for sale. 
Every person, firm or corporation who manufactures for sale or exposes for 
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sale, or sells within this state, any white lead, paint or compound intended for 
use as such, shall label the same in clear and distinct open gothic letters upon 
a white background and show the true per cent of each mineral constituent 
contained in said paint, or if other than linseed oil is used in its preparation, 
the names of such oils or substitutes shall be shown together with the per- 
centage thereof, and every person, firm or corporation who manufactures 
for sale, or exposes for sale or sells within this state any mixed paint or com- 
pound intended for use as such, which contains any ingredients other than 
pure linseed oil, pure carbonate of lead, oxide of zinc, turpentine, Japan dryer 
and pure colors shall be deemed guilty of a misdemeanor and upon convic- 
tion thereof shall, for each offense, be punished by a fine of not less than 
twenty-five and not more than one hundred dollars and costs, or by imprison- 
ment in the county jail not exceeding sixty days; provided, that any such 
person, firm or corporation who shall manufacture for sale or expose for sale, 
or sell within this state any white lead, paint or mixed paint, containing in- 
gredients other than those as above enumerated, shall not be deemed guilty 
of a violation of this article in case the same be properly labeled showing the 
quantity or amount of each and every ingredient used therein and not speci- 
fied above, and the name and residence of the manufacturer or person for 


whom it is manufactured. [R. C. 1905, § 2139; 1905, ch. 8, § 1.] 
Does not deny equal protection of laws or constitute deprivation of property without 
due process of law. Heath & Milligan Mfg. Co. v. Worst, 207 U. S. 338, 52 Led. 236. 
Requiring label to show ingredients, name and residence of manufacturer, etc. 40 


L.R.A.(N.S.) 876. 

§ 2024. Possession prima facie evidence of violation, when. The having 
in possession by any person, firm or corporation dealing in said articles, any 
articles or substances hereinbefore described and not properly labeled, as 
provided by section 2923, shall be considered prima facie evidence that the 
same is kept by such person or firm in violation of the provisions of this article 
and punishable under it. [R. C. 1905, § 2140; 1905, ch. 8, § 2.] 

2925. Director experiment station and assistants to enforce. The director 
of the North Dakota government agricultural experiment station is charged 
with the proper enforcement of all the provisions of this article. The said 
director and the assistants, experts, chemists and agents shall be duly author- 
ized for the purpose, and shall have access and ingress to all places of busi- 
ness, factories, stores and buildings used for the manufacture or sale of paints. 
They shall also have power and authority to open any package, can, jar, tub or 
other receptacle containing white lead paints that may be sold, manufactured 
or exposed for sale, in violation of the provisions of this article. This article 
shall take effect and be in force from and after January first, 1906. [R. C. 
1905, § 2141; 1905, ch. 8, §§ 3, 4, 5.] 


ARTICLE 46.—ADULTERATING FORMALDEHYDE. 
The provisions in this article were expressly excepted from repeal in Laws 1913, ch. 
171, § 15, which chapter constitutes sections 10,210-10.224 herein. 

§ 2926. Duty of manufacturers and dealers. It shall be the duty of each 
and every manufacturer of formaldehyde (the aldehyde of methyl alcohol), 
to be used as a fungicide within the state, and of every dealer of original 
packages of said formaldehyde manufactured outside of this state, before the 
said formaldehyde is offered or exposed for sale, or sold within this state as 
a fungicide, or for fungicidal purposes, to submit to the director of the North 
Dakota government agricultural experiment station at Fargo, samples of 
said formaldehyde, and a written or printed statement setting forth the brand 
or brands of said formaldehyde to be sold, the number of pounds contained in 
each retainer or container in which it is put on the market for sale, the name 
or names of the manufacturers and the place of manufacturing the same. 
The statement shall set forth in per cent by weight, the amount of formal- 
dehyde contained in the said solution of formaldehyde, and the statement so 
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furnished shall be considered as constituting a guaranty to the purchaser 
that every quantity, sold or offered for sale, shall contain not less than the 
amount of formaldehyde expressed in per cent as set forth in the said state- 
ment. [R. C. 1905, § 2142; 1905, ch. 7, § 1.] | 

§ 2927. Right to sell in the state, how obtained. Every purchaser of said 
formaldehyde in original packages, which is manufactured outside of this 
state, who intends to sell or expose the same for sale, and every manufacturer 
of said formaldehyde within this state shall, after filing the statement above 
provided for, with the director of the North Dakota government agricultural 
experiment station at Fargo, receive from the said director a certificate stating 
that he has complied with the foregoing statement, which certificate shall be- 
furnished without charge therefor; said certificate when furnished shall 
authorize the party when receiving the same to deal in this state in the said 
formaldehyde. Any person who fails to comply with the terms of section 
2926 shall not be entitled to such certificate and it shall not be construed as 
applying to retail dealers selling formaldehyde which has already been labeled 
and guaranteed. [R. C. 1905, § 2143; 1905, ch. 7, § 2.] 

§ 2928. Legal strength. Formaldehyde when sold, offered or exposed for 
sale, as a fungicide, in this state, shall contain at least forty per cent by 
weight of formaldehyde, and if it falls below thirty-eight per cent it shall be 
deemed adulterated within the meaning of the terms of this article. [R. C. 
1905, § 2144; 1905, ch. 7, § 3.] 


Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(N.S.) 149. 

§ 2929. Duty of director of North Dakota agricultural college experiment 
station. The director of the North Dakota government agricultural experi- 
ment station at Fargo shall secure different brands of formaldehyde sold, 
offered or exposed for sale within the state, and shall have said samples 
of formaldehyde analyzed, and for this purpose he may appoint such agent 
or agents as he may deem necessary, for the enforcement of this article, 
and such agent or agents shall have free access and egress at all reasonable 
hours, for the purpose of examining into any place wherein it is suspected 
any formaldehyde may be kept, and such agent or agents may take from any 
person, firm or corporation samples of said formaldehyde for analysis and 
when said goods are found on analysis to be in violation of this law the 
said director shall report the said fact to the state’s attorney for the district 
wherein the offense is committed. [R. C. 1905, § 2145; 1905, ch. 7, § 4.] 

§ 2930. Certificates as evidence. Every certificate duly signed and acknowl- 
edged by the chemist of the North Dakota government agricultural experi- 
ment station at Fargo relating to the analysis of any formaldehyde shall be 
oe evidence of the facts therein stated. [R. C. 1905, § 2146; 1905, 
ch. 7, § 5.] 

§ 2931. Duty of state’s attorney. It shall be the duty of the state’s 
attorney to prosecute all persons violating any of the provisions of this article 
when the evidence thereof has been presented by the North Dakota govern- 
ment agricultural experiment station as provided for in sections 2929 and 
2930. [R. C. 1905, § 2147; 1905, ch. 7, § 6.] 

§ 2032. What constitutes violation. The doing of anything prohibited by 
this article shall be evidence of the violation of the provisions of this article 
relating to the things so prohibited and the omission to do anything directed 
to be done shall be evidence of a violation of the provisions of this article 
relative to the things so directed to be done, and any person who shall sell 
any unbroken package of formaldehyde or any part thereof which has not 
been labeled as herein provided, shall be guilty of a misdemeanor, and shall 
be fined not less than ten dollars nor more than one hundred dollars, together 
with the costs of the suit in an action caused to be brought by the director 
of the North Dakota government agricultural experiment station in the name 
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ef people of the state of North Dakota. [R. C. 1905, § 2148; 1905, ch. 7, 
7. 


ARTICLE 47.—ADULTERATION OF Paris GEREN. 


§ 2933. Duty of manufacturers and dealers. It shall be the duty of each 
and every manufacturer of Paris green (commercial acetoarsenite of copper) 
to be used as an insecticide within the state, and of every dealer in original 
packages of said Paris green manufactured outside of this state, before the 
said Paris green is offered or exposed for sale, or sold within this state as an 
insecticide, to submit to the director of the North Dakota government agri- 
cultural experiment station of Fargo, samples of said Paris green, and a 
written or printed statement setting forth: First, the brands of said Paris 
green, to be sold, the number of pounds contained in each package in which 
it is put on the market for sale, the name or names of the manufacturers and 
the place of manufacturing the same; second, the statement shall set forth 
the amount of combined arsenic which the said Paris green contains, and the 
statement so furnished shall be considered as constituting a guaranty to the 
purchaser that every package of such Paris green contains not less than 
the amount of combined arsenic set forth in the statement. [R. C. 1905, 
§ 2149; 1905, ch. 9, § 1.] 

§ 2934. Regulation of sale. Legal strength. Every purchaser of said Paris 
green in original packages, which is manufactured outside of this state, who 
intends to sell or expose the same for sale, and every manufacturer of said 
Paris green within this state, shall, after filing the statement above provided 
for, with the director of the North Dakota government agricultural experi- 
ment station at Fargo, receive from the said director a certificate stating that 
he has complied with the foregoing statement, which certificate shall be fur- 
nished without charge therefor; said certificate when furnished shall authorize 
the party when receiving the same to deal in this state in the said Paris 
green. Any person who fails to comply with the terms of section 2933 shall 
not be entitled to such certificate and it shall not be construed as applying 
to retail dealers selling Paris green which has already been labeled and 
guaranteed. Paris green, when sold, offered or exposed for sale, as an insecti- 
cide, in this state, shall contain at least fifty per cent of arsenious oxide, and 
shall not contain more than four per cent of the same in the uncombined 
state. [R. C. 1905, § 2150; 1905, ch. 9, §§ 2, 3.] 

2935. Duty of the director of North Dakota agricultural college experi- 
ment station. The director of the North Dakota government agricultural 
experiment station at Fargo shall examine or cause to be examined different 
brands of Paris green sold, offered or exposed for sale within the state, and 
cause samples of the same to be analyzed, and for this purpose he may appoint 
such agent or agents as he may deem necessary for the enforcement of this 
article, and such agent or agents shall have free access at all reasonable hours 
for the purpose of examining into any place wherein it is suspected any Paris 
green may be kept, and such agent or agents may take from any person, 
firm or corporation, samples of said Paris green for analysis and when said 
goods are found on analysis to be in violation of this article the said director 
shall report the said facts to the state’s attorney for the district wherein the 
offense is committed. [R. C. 1905, § 2151; 1905, ch. 9, § 4.] 

§ 2936. Certificates as evidence. Every certificate duly signed and acknowl- 
edged by the chemist of the North Dakota government agricultural experi- 
ment station at Fargo relating to the analysis of any Paris green shall be 
presumptive evidence of the fact therein stated. [R. C. 1905, § 2152; 1905, 
ch. 9, § 5. 

§ 2937. Duty of state’s attorney. It shall be the duty of the state’s attorney 
to prosecute all persons violating any of the provisions of this article when 
the evidence thereof has been presented by the North Dakota government 
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agricultural experiment station, as provided for in sections 2935 and 2936. 
[R. C. 1905, § 2153; 1905, ch. 9, § 6.] 

§ 29388. What constitutes violation. The doing of anything prohibited by 
this article shall be evidence of the violation of the provisions of this article 
relating to the things so prohibited and the omission to do anything directed 
to be done shall be evidence of a violation of the provisions of this article 
relative to the things so directed to be done, and any person who shall sell 
or dispose of any package of Paris green or any part thereof which has not 
been labeled as herein provided, shall be guilty of a misdemeanor, and shall 
be fined not less than ten dollars nor more than one hundred dollars, together 
with the costs of the suit in an action caused to be brought by the director 
of the North Dakota government agricultural experiment station in the name 
of ne people of the state of North Dakota. [R. C. 1905, § 2154; 1905, ch. 9, 
§ 7. 


ARTICLE 48.— Pure Dkruas. 


This article consists of Laws 1907, ch. 196, which repeals “all acts and parts of acts 
inconsistent ” therewith, and clearly supersedes R. C. 1905, §§ 2155-2167. R. C. 1905, 
§ 2168, provided as follows: “All goods coming into the state after July first, 1905, shall 
be subject to the provisions of this ‘article while those goods within the state prior to 
that date shall be considered as exempt until January first, 1906. [1905, ch. 10, § 14.]” 


§ 2939. Adulterating and labeling drugs. It shall be unlawful for any 
person, his agent or servant, or while acting as agent or servant of any other 
person or corporation, to manufacture for sale, offer for sale or sell within 
this state any drug which is adulterated within the meaning of this article. 
(1907, ch. 196, § 1; R. C. 1905, § 2155; 1905, ch. 10, § 1.] 

§ 2940. Drugs defined. The term ‘‘ drug’’ as used in this article shall 
include all medicines for internal or external use, antiseptics, disinfectants, 
washes, perfumes and cosmetics. [1907, ch. 196, § 2; R. C. 1905, § 2156; 1905, 
ch. 10, § 2.] . 

§ 2941. What constitutes adulteration. A drug shall be deemed to be 
adulterated : 

1. If, when sold under or by a name recognized in the United States 
Pharmacopoeia or the National Formulary, official at the time, it differs from 
the standard of strength, quality or purity prescribed therein, unless the 
order therefor requires an article inferior to such standard or unless such 
difference is made known or so appears to the purchaser at the time of the 
sale. 
2. If, when sold under or by a name not recognized in the United States 
Pharmacopoeia, or the National Formulary, but which is found in some other 
pharmacopoeia or other standard work on materia medica, it differs materi- 
ally from the standard of strength, quality or purity prescribed in such work. 

3. If its strength, quality or purity falls below the professed standard 
under which it is sold. 

4, If it be an imitation of or offered for sale under the name of another 
article, or if it be falsely labeled in any respect with regard to its com- 
position, properties, uses or place of manufacture, or if it bear any design 
which shall deceive or tend to deceive; 

Provided, that a drug or medicine shall not be deemed adulterated in the 
following case: 

1. If the standard of strength or purity of any drug has been raised 
since the issue of the last edition of the United States Pharmacopoeia or of 
the National Formulary, no prosecution relative to it shall be maintained until 
such change of standard has been published throughout the commonwealth. 


[1907, ch. 196, § 8; R. C. 1905, § 2157; 1905, ch. 10, § 3.] 
Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(N.S.) 149. 


2942. Drugs and medicines to be labeled. Every proprietary product, 
drug, medicine or beverage containing any alcohol, morphine, opium, heroin, 
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alpha or beta eucaine, chloroform, cannabis indica, chloral, hydrate, bromine, 
iodine, acetanilid, or croton oil, or of any derivative or preparation of any 
such substances contained therein shall be clearly labeled in plain, open 
gothic letters printed on a white background, showing the name, the pro- 
portion or percentage of each of the foregoing constituents, and said facts 
shall all be set forth on the face or principal label and separate from other 
statements, and in such a way as to be clearly seen. [1907, ch. 196, § 4; R. C. 
1905, Retna 1905, ch. 10, § 4.] 
ae and effect of statute prohibiting or regulating sale of poisons. 30 L.R.A. 
What are medicines, drugs or poisons within the meaning of statutes regulating phar 
macists. 26 L.R.A.(N.S.) 1013. 
Police regulations as to labeling articles of commerce. 1 L.R.A.(NS.) 184; 17 L.R.A. 
(N.S.) 684; 40 L.R.A.(NS.) 875. 

§ 2943. Cocaine, how sold. No product or preparation shall be sold, offered 
for sale or given away which contains cocaine or any of its salts or deriva- 
tives, and no delivery of cocaine or its salts shall be made in this state except 
upon the written prescription of a licensed physician, dentist or veterinarian, 
and said prescription shall not be refilled. Any druggist violating this sec- 
tion of the article shall forfeit his license. [1907, ch. 196, § 5; R. C. 1905, 
§ 2159; 1905, ch. 10, § 5.] 


Constitutionality of statute prohibiting or regulating sale of poisons. 30 L.R.A.(N.S.) 
519. 


§ 2044. Methyl alcohol prohibited. It shall be unlawful to sell, offer or 
expose for sale, or to have in possession any preparation or product intended 
for the use of man, either for internal or external purposes, including washes 
and perfumes, which contain methyl alcohol or wood spirits. [1907, ch. 196, 
§ 6; R. C. 1905, § 2160; 1905, ch. 10, § 6.] 

§ 2045. Physicians’ prescriptions to be filled. Nothing in this article shall 
be so construed as to in any way interfere with the written prescription of 
any regularly licensed physician or with the filling of the same by a licensed 
druggist. [1907, ch. 196, § 7; R. C. 1905, § 2161; 1905, ch. 10, § 7.] 

§ 2046. Penalty for so doing. Any person violating any of the provisions 
of this article shall be deemed guilty of a misdemeanor and shall for the 
first offense be punished by a fine of not less than five dollars or more than 
one hundred dollars, and all necessary costs, including the expense of 
analyzing such adulterated articles when said person has been found guilty 
under this article, and all such adulterated or misbranded articles may by 
order of the court be seized and destroyed. [1907, ch. 196, § 8; R. C. 1905, 
§ 2162; 1905, ch. 10, § 8.] 

Private action for violation of statutes regulating sales of drugs. 9 L.R.A.(N.S.) 382. 
iN | coe of action at common law against one selling drugs to husband. 40 L.R.A. 
Master’s liability for injury done by servant to third person in use of deleterious drug 
placed in hia custody. 10 L.R.A.(N 8) 374. 
ener of druggist for injury to stranger from drug or poison sold by him. 13 L.R.A. 

§ 2947. Duty of state’s attorney. It shall be the duty of the attorney- 
general and state’s attorney to prosecute all persons violating any of tae 
provisions of this article when the evidence thereof has been presented by 
the North Dakota government agricultural experiment station as provided 
for in sections 2949 and 2950. [1907, ch. 196, § 9; R. C. 1905, § 2163; 1905, 
ch. 10, § 9. 

eas has right to es tex) before grand jury and examine witnesses in regard 
to matters relating to prohibition law. State ex rel. Miller v. District Ct., 19 N. D. 819, 
124 N. W. 417, Ann. Cas. 1912D, 935. 

§ 2848. North Dakota experiment station to inspect and analyze drugs and 
medicines. The North Dakota government agricultural experiment station 
shall make analysis of drugs and medicines found on sale in North Dakota 
suspected of being adulterated, at such times and places and to such extent 
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as it may determine, and may appoint such agent or agents as it may deem 
necessary for the enforcement of the provisions of this article, and such 
agent or agents shall have free access and egress at all reasonable hours for 
the purpose of examining into any place wherein it is suspected any drug or 
medicine adulterated with any deleterious or foreign mgredient or which 
falls below the standard of purity or where such ingredients exist, and such 
agent or agents, upon tendering the market price of said article, may take 
from any person, firm er corporation samples of any articles suspected of 
being adulterated as aforesaid. [1907, ch. 196, § 10; R. C. 1905, § 2164; 1905, 
eh. 10, § 10. 

§ 2849, Picts, how transmitted. Whenever said station shall find by its 
analysis that adulterated drugs have been on sale in this state or that said 
drugs are in violation of this article, it shall forthwith transmit the facts so 
found to the attorney-general and state’s attorney of the county in which 
said adulterated product was found. [1907, ch. 196, § 11; R. C. 1905, § 2165; 
1905, ch. 10, § 11.] 

§ 2950. Certificate as evidence. Every certificate duly signed and acknowl- 
edged by the chemist of the North Dakota government agricultural experi- 
ment station at Fargo, relating to the analysis of any drug, drug products 
or medicines, shall be prima facie evidence of the facts therein stated. [1907, 
ch. 196, § 12; R. C. 1905, § 2166; 1905, ch. 10, § 12.] 

§ 2051. Station to make annual report. The said station shall make an 
annual report to the governor upon the work done under this article, and 
said report may be included in the report which said station is already 
authorized by law to make to the governor. Said station is further author- 
ized to publish and distribute bulletins giving the results of such analyses 
and investigations as have been made under authority of this article. [1907, 
ch. 196, § 13; R. C. 1905, § 2167; 1905, ch. 10, § 13.] 


ARTICLE 49.— PROHIBITING PuBLIC DRINKING CUPS. 


§ 2952. Use of public drinking cups prohibited, where. The use of public 
drinking cups on railroad trains, in railroad stations, in the public, parochial 
or private schools and other educational institutions and other public build- 
ings of the state of North Dakota is hereby prohibited from and after Sep- 
tember first, 1913. [1913, ch. 228, § 1.] 

2953. Drinking cups for public use not to be furnished. No person or 
corporation in charge of any railroad train or station, no school board, board 
of education, town board of school directors or board of trustees of any 
public, parochial or private school or educational institutions and other 
public buildings shall furnish any drinking cups for public use, and no person 
or corporation shall permit upon said railroad trains or in station, or at any 
said public, parochial or private school or educational institution the common 
use of drinking cups. [1913, ch. 228, § 2.] 

§ 2054. Penalty. Whosoever violates the provisions of this article shall 
be deemed guilty of misdemeanor and saall be liable to a fine not to exceed 
twenty-five dollars for each offense. [1913, ch. 228, § 3.] 


ARTIOLE 50.— SANITATION OF BarsBER SHOPS. 


§ 2955. Barbers’ tools disinfected. Registered barbers or barber appren- 
tices, and all persons engaged in hair dressing or manicuring, must disinfect 
all tools used in the performance of their profession before they are brought 
in direct contact with the person of any one of their customers. This dis- 
infection must be carried on in a manner approved by the board of health 
of the state of North Dakota. [1909, ch. 46, § 1.] 


Constitutionality and effect of restrictions on right to practice trade of barber. 40 
LR.A.(N.S.) 629. 
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§ 2056. Violation of this act, how punished. Any violation of this act 
shall be punished by a fine of not less than twenty-five dollars nor more than 
two hundred. [1909, ch. 46, § 2.] 


ARTICLE 51.— DISINFECTION OF PUBLIC VEHICLES. 


§ 2957. Vehicles to be disinfected, when. It shall be unlawful for any 
person, firm, corporation or association engaged in the business of transport- 
ing passengers in or through this state in any ear, coach or boat for the 
purpose of carrying or transporting passengers therein unless such car, 
coach or boat shall have been adequately disinfected according to modern 
scientific rules for the prevention of the spread of contagious diseases not 
more than thirty days from the date of the use of such car, coach or boat 
in this state. [1911, ch. 247, § 1.] 

§ 2958. Duty of carrier. It shall be the duty of every such person, firm, 
corporation or association to keep posted in each and every car, coach or 
boat used in this state for the transportation of passengers for hire a printed 
placard and notice which shall contain and show the time and place when 
such car, coach or boat was last disinfected. [1911, ch. 247, § 2.] 

§ 2959. Penalty. Any violation of this article shall constitute a misde- 
meanor and subject the offending person, firm, corporation or association to 
not more than one hundred dollars for each violation thereof. [1911, ch. 247, 


§ 3.] 
ARTICLE 52.— DIsINFECTING SECOND-HaNnp Goons. 


§ 2960. Dealers in second-hand household goods to disinfect same. It shall 
be the duty of every person, firm or corporation dealing in second-hand fur- 
niture, before selling or exchanging, or offering for sale or exchange, or 
intending to sell or offer for sale or exchange to the public in this state, 
second-hand furniture, bed clothes, wearing apparel or any articles, includ- 
ing kitchen equipments and utensils of every description ordinarily used in 
furnishing, equipping or decorating a home, to disinfect thoroughly each 
and every such article before the same shall be sold or exchanged, or offered 
for sale or exchange, or in any manner disposed of, in a manner approved 
or prescribed by the state board of health, and it shall be the duty of the 
said board to prescribe the rules and regulations necessary to secure proper 
disinfection, as contemplated in this article, and such other rules relative to 
the working or tagging of disinfected articles, as in the judgment of said 
board may be necessary to the proper safeguard of the public from contagious 
infection. [1913, ch. 134, § 1.] 


Power to regulate traffic in rags, second-hand articles or junk. 38 L.R.A. 657: 5 L-R.A. 
(N.S.) 620; 24 L.RA.(N.S.) 1168; 32 L.R.A.(NS.) 116. 


§ 2961. Penalty. Any persons violating any of the provisions of this artic] 
in selling or offering for sale or exchange any article or articles of furniture 
without first having disinfected the same as required herein shall be guilty 
of a misdemeanor, and shall be fined in a sum not less than twenty-five 
dollars and not more than one hundred dollars, or be imprisoned in the county 
jail for not less than thirty days nor more than ninety days, in the discretion 
of the court. [1913, ch. 134, § 2.] 


ARTICLE 53.— SANITATION OF Foop Propucinae ESTABLISHMENTS. 


§ 2962. To what places article applies. Every building, room, basement 
or cellar occupied or used as a bakery, confectionery, cannery, packing house, 
slaughter house, dairy, creamery, cheese factory, restaurant, hotel, grocery, 
meat market or other place or apartment used for the preparation for sale, 
manufacture, packing, storage, sale or distribution of any food, shall be 
properly lighted, drained, plumbed and ventilated and conducted with strict 
regard to the influence of such condition upon the health of the operatives, 
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employes, clerks or other persons therein employed and the purity and whole- 
someness of the food therein produced; and for the purpose of this article 
the term ‘‘ food,’’ as used herein, shall include all articles used for food, 
drink, confectionery or condiment, whether simple, mixed or compound, and 
all oo or ingredients used in the preparation thereof. [1909, ch. 188, 


§1 
ee regulate location or condition of bakeries. 26 L.R.A.(NS.) 842; 44 L.R.A. 
».) 48, 
Law ee operation of confectionery establishment upon certain premises. 44 
L.R.A.(N.S.) 48. 


§ 2963. Contents of places and utensils used must be protected. The floors, 
sidewalks, ceilings, furniture, receptacles, implements and machinery of every 
establishment or place where food is manufactured, packed, stored, sold or 
distributed, and all cars, trucks and vehicles used in the transportation of 
food products, shall at no time be kept in an unclean, unhealthy and unsan- 
itary condition, and for the purpose of this act, unclean, unhealthful and 
unsanitary conditions shall be deemed to exist if food in the process of 
manufacture, preparation, packing, storing, sale, distribution or transporta- 
tion is not securely protected from flies, dust, dirt and, as far as may be 
necessary, by all reasonable means from all other foreign or injurious con- 
tamination; and if the refuse, dirt and the waste products subject to decom- 
position and fermentation, incident to the manufacture, preparation, packing, 
storing, selling, distributing and transporting of food, are not removed daily ; 
and if all trucks, trays, boxes, baskets, buckets and other receptacles, chutes, 
platforms, racks, tables, shelves and all knives, saws, cleavers and other 
utensils and machinery used in moving, handling, cutting, chopping, mixing, 
canning and all other processes are not thoroughly cleaned daily, and if the 
clothing of operatives, employes, clerks or other persons therein employed 
is unclean. [1909, ch. 188, § 2.] 

§ 2964. Further sanitary requirements. The sidewalls and ceilings of every 
bakery, confectionery, creamery, cheese factory, hotel and restaurant kitchen 
shall be well plastered, wainscoted or ceiled with metal or lumber and shall be 
oil painted or kept well lime washed, and all interior wood work in every 
bakery, confectionery, creamery, cheese factory, hotel and restaurant kitchen 
shall be kept well oiled or painted with oil paints and be kept washed clean 
with soap and water; and every building, room, basement or cellar occupied 
or used for the preparation, manufacture, packing, storage, sale. or distribu- 
tion of food shall have an impermeable floor made of cement or tile laid in 
cement, brick, wood or other suitable nonabsorbent material which can be 
flushed and washed clean with water. [1909, ch. 188, § 3.] 

§ 2965. Fly screens required. The doors, windows and other openings of 
every food producing or distributing establishment during the fly season 
shall be fitted with self-closing screen doors and wire window screens of 
not coarser than fourteen mesh wire gauze. [1909, ch. 188, § 4.] 

§ 2966. Toilet rooms provided. Every building, room, basement or cellar 
occupied or used for the preparation, manufacture, packing, canning, sale 
or distribution of food, shall have convenient toilet or toilet rooms separate 
and apart from the room or rooms where the process of production, manu- 
facture, packing, canning, selling or distributing is conducted. The floors 
of such toilet rooms shall be of cement, tile, wood, brick or other nonabsorbent 
material and shall be washed and scoured daily. Such toilet or toilets shall 
be furnished with separate ventilating flues or pipes, discharging into soil 
pipes, or on outside of the building in which they are situated. Lavatories 
and wash rooms shall be adjacent to toilet rooms, and shall be supplied with 
soap, running water and towels, and shall be maintained in a sanitary con- 
dition. Operatives, employes, clerks and all other persons who handle the 
snaterial from which food is prepared, or the finished product, before begin- 
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ning work or after visiting toilet or toilets, shall wash their hands and arms 
thoroughly in clean water. [1909, co. 188, § 5.] 

§ 2967. Cuspidors furnished. Cuspidors for the use of operatives, employes, 
clerks or other persons, shall be provided whenever necessary, and each 
euspidor shall be thoroughly emptied and washed out daily with disinfectant 
solution, and five ounces of such a solution shall be left in each cuspidor while 
it is in use. No operative, employe or other person shall expectorate on the 
floor or sidewalls of any building, room, basement or cellar where the pro- 
duction, manufacture, packing, storing, preparation or sale of any food is 
conducted. [1909, ch. 188, § 6.] 

§ 2968. Not used for sleeping purposes. No person or persons chall be 
allowed to live or sleep in any room of the bake shop, kitchen, dining room, 
confectionery, creamery, cheese factory or place where food is prepared, 
served or sold. [1909, ch. 188, § 7.] 

§ 2069. Diseases enumerated. No employer shall require, permit or suffer 
any person to work, nor shall any person work, in a building, room, base- 
ment, cellar or vehicle occupied or used for the production, preparation, 
manufacture, packing, storage, sale, distribution and transportation of food 
who is affected with any venereal disease, smallpox, diphtheria, scarlet fever, 
yellow fever, tuberculosis or consumption, bubonic plague, Asiatie cholera, 
leprosy, trachoma, typhoid fever (epidemic), epidemie dysentery, measles, 
mumps, German measles (Rothein), whooping cough, chicken pox or any 
other infectious or contagious disease. [1909, ch. 188, § 8.] 

§ 2970. Inspector may abate violations. The chief inspector or deputy 
inspector of any agent of the food commissioner, of the experiment station 
at Fargo, shall have full power at all reasonable times to enter and inspect 
every building, room, basement or cellar occupied or used for the produc- 
tion for sale, manufacture for sale, storage, sale, distribution or transporta- 
tion of food and all utensils, fixtures, furniture and machinery used as afore- 
said, and if upon inspection any food producing or distributing establish- 
ment, conveyance, employer, operative, employe, clerk, driver or other person 
is found to be violating any of the provisions of this article, or if the pro- 
duction, preparation, manufacture, packing, storing, sale, distribution or 
transportation of food is being conducted in a manner detrimental to the 
health of the employes and operatives and the character or quality of the 
food therein being produced, manufactured, packed, stored, sold, distributed 
or conveyed, the officer or inspector making the examination or inspection 
shall furnish evidence of said violation to the attorney-general and district 
attorney, who shall prosecute all persons violating any of the provisions of 
this article, or shall report such conditions and violations to the food com- 
missioner, who shall issue an order to the person or persons in authority at 
the aforesaid establishment to abate the condition or violation or make such 
Improvements as may be necessary to abate them, within the period of five 
days or such reasonable time as may be required in which to abate them. 
Such order shall be in writing, and the person receiving the order shall have 
the power of appeal from the order and instructions, and may within five 
days from the issuance of the order appear in person or by attorney before 
the food commissioner of the experiment station at Fargo to give reason 
why such order or instruction should not be obeyed. [1909, ch. 188, § 9.] 

§ 2971. Penalty. Any person who violates any of the provisions of this 
article or who refuses to comply with any lawful orders or requirements of 
the food commissioner, duly made in writing, as provided in section 2970, 
shall be guilty of a misdemeanor, and on conviction shall be punished for 
the first offense by a fine of not less than ten dollars nor more than fifty 
dollars; for the second offense by a fine of not less than fifty dollars nor 
more than one hundred dollars and for the third and subsequent offense by 
a fine of two hundred dollars, and imprisonment in the county jail for not 
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less than thirty nor more than ninety days, and each day after the expira- 
tion of the time limit for abating unsanitary conditions and completing im- 
provements to abate such conditions as ordered by the food commissioner 
of the experiment station at Fargo, shall constitute a distinct and separate 
offense. [1909, ch. 188, § 10.] 


ARTICLE 54.—AUTOMOBILES. 


R. 0. 1905, § 2169, eee a limit of speed for automobiles and motor cycles was 
expressly repealed by Laws 1911, ch. 6, § 20, which, if retained in this compilation, would 
be section 2976t. For speed regulation, see section 29761. 

§ 2972. Must have bell or horn. Every automobile or motor cycle shall 
be provided with a bell or horn which, when operated outside of a city or 
village, shall be rung or blown by the driver or operator when approaching 
from behind a vehicle propelled by animals so as to give timely notice of the 


approach of said motor vehicle. [R. C. 1905, § 2170; 1905, ch. 49, § 2.] 
The law of automobiles. 108 Am. St. Rep. 212; 1 L.R.A.(NS.) 215. 


§ 2973. Must use muffler, when. Must have lights. Every automobile or 
motor cycle using gasoline, steam or any other substance as a motive power, 
shall use a muffler, so-called, when operated, driven or moved upon the 
streets of any town, village or city within the state, or when meeting or 
passing animal propelled vehicles on any public road or highway within the 
state. Every such automobile or motor cycle shall also be provided with 
lights, the automobile to carry not less than two lights in front of such 
machine, one of which to be on either side, and the motor cycle to carry at 


least one light. [RB. C. 1905, § 2171; 1905, ch. 49, § 3.] 
Failure of driver of automobile encountering horse on highway, to display proper lights. 
48 L.R.A.(NS.) 964. 


§ 2074. Law of the road. The driver or operator of any automobile or 
motor cycle shall be governed by the usual law of the road by turning to 
the right in meeting vehicles, teams or persons moving or headed in an 
opposite direction, and by turning to the left when passing vehicles, teams 
or persons moving or headed in the same direction. [R. C. 1905, § 2172; 


1905, ch. 49, § 4.] 
Reciprocal duty of operator of automobile and pedestrian to use care. 38 L.R.A.(N.S.) 
487; 42 L.RA.(N.S.) 1178. 


§ 2975. Stop when signalled by driver of vehicle. The driver or operator 
in charge of any automobile or motor cycle on any public road or highway 
outside the limits of any town, village or city within the state, when sig- 
nalled by the driver of any vehicle propelled by horses or other animal 
power, shall stop said automobile or motor cycle until the vehicle propelled 
by such animal power has passed; and if approaching said vehicle from 
behind, the driver or operator in charge of said automobile or motor cycle 
shall stop and give the driver of the said animal propelled vehicle a reason- 
able time for the passage of such automobile. [R. C. 1905, § 2173; 1905, 
ch. 49, § 5. 

bass d automobile operator when horses encountered on highway. 1 L.R.A.(N‘S.) 
223, 224; 14 L.R.A.(N.S.) 251. 
Duty of driver of automobile to stop on signal of driver of horse. 48 L.R.A.(N.S.) 954. 

§ 2976. Penalty for violation. Any person, driver or operator of any such 
automobile or motor cycle who shall violate any provisions of this article 
shall be guilty of a misdemeanor, and shall be punished by a fine of not 
less than ten dollars and not more than fifty dollars, and if default is made 
in the payment of such fine such person or persons shall be committed to 
the county jail until such fine is paid, conditioned, however, that each day’s 
service in jail shall be equal to two dollars of such fine, and the driver or 
owner of such automobile or motor cycle shall be liable for damages in a 
civil action to any person who shall have been injured in person or property 
by reason of such violation of this article. [R. C. 1905, § 2174; 1905, ch. 49, 
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ARTICLE 55.— REGISTRATION OF MoToR VEHICLES, AND OTHER REGULATIONS FOR 
SuoH VEHICLES. 


§ 2076a. Definition of terms. The term ‘‘ motor vehicle ’’ as used in this 
article, except where otherwise expressly provided, shall include all vehicles 
propelled by any other than muscular power, except traction engines, road 
rollers, fire wagons and engines, police patrol wagons, ambulances and such 
vehicles as run only upon rails or tracks. 

The term ‘‘ local authorities ’’ shall include all officials of counties, cities, 
towns or villages. 

The term ‘‘ state ’’ as used in this article, except where otherwise pro- 
vided, shall include the territories and federal districts of the United States. 

The term ‘‘ owner ’’ shall also include any person, firm, association or cor- 
poration owning or renting a motor vehicle or having the exclusive use 
thereof, under lease or otherwise, for a period greater than thirty days. 

The term ‘‘ public highway ’’ shall include any highway, town road, county 
road, state road, public street, avenue, alley, park, parkway or public place 
in any county, city, town or village except any speedway which may have 
been or may be expressly set apart by law for the exclusive use of horses 


and light carriages. [1911, ch. 6, § 1.] 
Registration and numbering of automobiles. 1 L.R.A.(N.S.) 215. 


§ 2976b. Application for registration. Every owner of a motor vehicle 
which shall be operated or driven upon the public highways of this state, 
for each motor vehicle owned, except as herein otherwise provided, shall 
cause to be filed, by mail or otherwise, in the office of the secretary of state, 
a verified application for registration on a blank to be furnished by the 
secretary of state for that purpose, containing: 

1. A brief description of the motor vehicle to be registered including the 
name of the manufacturer, the factory number and model, if such number 
and model there be. 

2. The name, residence and business address of the owner of such vehicle 
and the name of the county in which he resides. [1911, ch. 6, § 2.] 

§ 2976c. Change of ownership. Upon the sale of a motor vehicle regis- 
tered in accordance with this section, the vendee shall, within ten days after 
the date of such sale, notify the secretary of state of the same upon a blank 
furnished him for that purpose, stating the name and business address of tae 
previous owner, if known, the number under which such vehicle is registered. 
and the name, residence and business address of such vendee. Upon filing 
such statement such vendee shall pay to the secretary of state a fee of one 
dollar and upon receipt of such statement and fee the secretary of state 
shall file such statement in his office and also in tae registration book or 
index such change of ownership. [1911, ch. 6, § 3.] 

§ 2976d. Registration by secretary of state. Upon receipt of an applica- 
tion for registration of a motor vehicle or vehicles as provided in section 
2976b, the secretary of state shall file such application in his office and 
register such motor vehicle or vehicles, with the name and residence and 
business address of the owner, together with the facts stated in such appli- 
cation in a book or index to be kept for that purpose, under the distinctive 
number assigned to such motor vehicle by the secretary of state, which book 
7 cas ai be open to inspection during reasonable business hours. [1911, 
ch. 6, mh 

§ 2976e. Tags delivered on payment of license fee. Upon the filing of such 
application and the payment of the fee provided in section 2976g, the sec- 
retary of state shall assign to such motor vehicle a distinctive number, and 
without other fee, issue and deliver to the owner a set of two (2) tags at 
registration, upon each of which shall be displayed the distinctive number 
assigned in the form and size provided in section 2976j, which shall be evi- 
dence of payment of license fee of such registration. 
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In the event of the loss, mutilation or destruction of a certificate of regis- 
tration, the owner of a registered motor vehicle may obtain from the sec- 
retary of state an affidavit showing the fact and the payment of a fee of 
one dollar for each set of duplicates. [1911, ch. 6, § 5.] 

§ 2976f. Annual renewal of registration. Such registration shall be re- 
newed annually, and upon the payment of the same fee as provided in this 
article for original registration, such renewal to take effect om the first day 
of January of each year. [1911, ch. 6, § 6.] 

-§ 2076g. License fee for registration and re-registration. A fee of three 
($3.00) dollars shall be paid to the secretary of state upon the registration or 
re-registration of a motor vehicle in accordance with the provisions of this 
article. [1911, ch. 6, § 7.] 

Requiring license for operation of automobile. 1 L.R.A.(N.S.) 215; 21 L.R.A.(N‘S.) 
41; 37 L.R.A.(NS.) 440. | 

Operating automobile without license. 23 L.R.A.(N.S.) 561; 25 L.R.A.(N.S.) 734; 85 
LR.A(NS.) 699; 41 LR.A.(N.S.) 308. 

§ 2976h. Registration tag to be displayed on vehicles in use. No person 
shall operate or drive a motor vehicle on the public highways or within the 
limits of any city, town or village of this state after thirty days after this 
article takes effect, unless such vehicle shall have been registered in accord- 
ance with this article and shall have the tag of registration assigned to it by 
the secretary of state conspicuously displayed on the rear of such vehicle, 
securely fastened. Provided, that this section shall not apply to dealers in 
demonstrating automobiles offered for sale. 

No person shall display on such vehicle at the same time any number as- 
signed to it under any other motor vehicle law or ordinance. [1911, ch. 6, § 8.] 

§ 29761. Color of number plates and numerals or letters. Such certificates 
shall be of a distinctly different color or shade each year, there being at all 
times a marked contrast between the color of the number plate and that of 
the numerals or letters thereon. [1911, ch. 6, § 9.] 

§ 2976j. Size and form of registration tag. Such certificate of registration 
shall be substantially of the following size and form, namely: a plate or placard 
of metal or enamel with metal letters eight and one-half inches in length and 
five inches in width for one or two numerals; ten inches in length and five 
inches in width for three numerals; twelve inches in length and five inches 
in width for four or more numerals; on the left end of this plate with letters 
running vertically from the top, there shall be the two letters ‘‘ N. D.,’’ each 
letter of which shall be approximately one inch in length, and on the right end, 
arranged in the same manner and same size, there shall be the four numerals 
of the year in which the license is issued; and on the body of such plate there 
shall be the distinctive numbers assigned to the vehicle in numerals four 
inches long, each stroke of which shall be at least one-half inch in width, pro- 
vided that motor cycles shall be assigned tags three inches in width and of 
a height to permit numerals to be placed vertically. Across the top of this 
tag with letters running horizontally shall be the two letters ‘‘ N. D.,’’ and 
across the bottom arranged in the same manner there shall be the four 
numerals of the year in which the license is issued, except that the last shall 
be in proportionate size to the small plate. Provided, further, that the owner, 
in lieu of such registration tag, may use a tail lamp with the registration 
number, the letters ‘‘ N. D.,’’ and the numerals ot the year displayed in the 
rer a registration numerals to be of the size displayed above. [1911, ch. 6, 

§ 2976k. Special provision for nonresidents temporarily within the state. 
The provisions of the foregoing sections in regard to registration shall not 
apply to a motor vehicle owned by a nonresident of this state, who is tempo- 
rarily within the state, while passing into or through this state from an ad- 
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joining state, provided that such nonresident shall have displayed in & 
conspicuous way on the motor vehicle he is operating, a number and tag which 
ar make it and the place from which it comes easily identified. (1911, 
ch. 6, § 11.] 

§ 29761. Speed and other road regulations. No person shall operate a 
motor vehicle on the public highways of this state at a rate of speed greater 
than is reasonable and proper, having regard to the width, condition and 
use of the highway at the time and the general and usual rules of the road. 
or so as to endanger property or the life or limbs of any person. Provided, 
that upon approaching a dam, bridge, sharp curve or descent, and also in 
traversing such dam, bridge, sharp curve or descent and upon approaching 
& crossing or intersecting highway or in passing from a side street into a 
main thoroughfare where persons or vehicles are not plainly discernible, 
& person operating a motor vehicle shall have such vehicle under perfect 
control and the rate of speed shall not exceed one mile in eight minutes; pro- 
vided, that within the limits of any incorporated city or village the rate of 
speed shall not exceed ten miles per hour, and provided, further, that on any 
street or highway outside of the limits of any incorporated city or village the 
rate of speed shall not exceed thirty miles per hour. [1911, ch. 6, § 12.] 

Public regulations as to speed of automobile. 1 LRA.(NS.) 219. 

Speed of automobile as negligence. 25 L.R.A.(N.S.) 40; 38 L.R.A.(NS.) 488. 

Be er of res ipsa loquitur to injury by automobile or other vehicle on highway. 
32 L.R.A.(N.S.) 1177. 

Evidence as to speed of automobile. 34 L.R.A.(NS.) 778. 

Private action for violation of statute not expressly conferring it. 9 L.R.A.(N.S.) 338. 

§ 2976m. Penalty for molesting driver or using without leave. No person 
shall tamper with or drive or operate or use a motor vehicle without the 
permission of the owner, and no person shall, without authority of the person 
in charge, climb upon or in any automobile, whether the same is in motion or 
at rest, or hurl stones or other missiles at the same or the occupants thereof, 
or shall, while such motor vehicle is at rest and unattended, sound the horn 
or other signaling device or attempt to manipulate any of the levers, starting 
crank, brakes or machinery thereof, or set such vehicle in motion or other- 
wise damage or interfere with the same. | 

Any person who enters any warehouse, garage or building of any kind and 
takes and removes therefrom for his own use or that of others any automobile 
or motor vehicle, without the knowledge and consent, express or implied, of 
the owner thereof, shall be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall be punished as provided in section 2976r. 

The fact that such automobile or motor vehicle was voluntarily returned 
to its original place by the party taking the same before or after the owner 
discovers such removal, or the fact that the party taking the same was then 
and there in the employ of the owner of such property shall not be deemed 
a defense in the prosecution of such offender. [1911, ch. 6, § 13.] 

§ 2976n. Disposition of license moneys by secretary of state. At the end 
of every month the secretary of state shall pay into the county treasury 
to the account of a special road maintenance fund as hereinafter provided 
all moneys received by him under this act which has been paid to him by 
owners of motor vehicles in such county, and shall file with the county au- 
ditor a verified statement of the amounts and sources thereof, providing that 
from the moneys received from such license he shall retain a sufficient 
ey for the purchase of tags and books of registration. [1911, ch. 6. 

14. | 

§ 29760. Claims for moneys expended on highways. All claims for money 
expended on the highways under the provisions of this article shall be paid 
by the county treasurer upon the presentation of properly prepared vouchers 
approved by the county superintendent of highways and the board of 
county commissioners. [1911], ch. 6, § 15.] 
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§ 2876p. License moneys to be expended for repairs and maintenance of 
highways. The moneys received by each county from this source shall be 
expended for repairs and maintenance on the main traveled roads of the 
county under the direction of the county superintendent of highways, and 
where no county superintendent of highways has been appointed then under 
the direction of the board of county commissioners, provided that all money 
80 expended for repairs and maintenance shall be expended from April first 
to December first annually. Provided, further, that none of this money shall 
be expended within the limits of any incorporated city or village, nor shall 
it be expended on any road within any township that does not levy at least 
a tax of six mills for road purposes. [1911, ch. 6, § 16.] 

§ 2976q. Civil suits for damages, Driver to stop in case of accident. 
Nothing in this article shall be construed to curtail or abridge the right of any 
person to prosecute a civil suit for damages by reason of injuries to persons 
or property resulting from the negligent use of the highways by a motor 
vehicle or its owner or his employe or agent, and in all actions and proceed- 
ings against the registered owner of a motor vehicle for negligence in the 
operation of such vehicle or for any violation of this article, the fact that such 
motor vehicle had upon it the registration number assigned to such owner 
under this article shall be prima facie evidence that such motor vehicle be- 
longed to such registered owner. 

In case of accident to any person or property on the public highway, due 
to the operation thereon of a motor vehicle, the person operating such motor 
vehicle shall stop and, upon the request of any person injured, or any person 


present, give such person his name and address. ([1911, ch. 6, § 17.] 
Power to require driver of automobile who has caused injury to identify himself. 40 
L.R.A.(N.8.) 622; 46 L.R.A.(N.S.) 977. 


§ 2976r. Penalty for violation of provisions. Any person who shall violate 
any provisions of this article shall be guilty of a misdemeanor, and 
shall be punished by a fine of not less than ten dollars and not more than fifty 
dollars, and if default is made in the payment of such fine such person or 
persons shall be committed to the county jail until such fine is paid; con- 
ditioned, however, that each day’s service in jail shall be equal to two dollars 
of such fine. [1911, ch. 6, § 18.] 

§ 2976s. Officials directed to enforce provisions of this article. It is the 
duty of the county superintendent of highways and deputy county superin- 
tendent of highways when such are appointed, and otherwise the board of 
county commissioners, and all police officers of incorporated cities and villages 
to enforce the provisions of this article. [1911, ch. 6, § 19.] 


ARTICLE 56.— FIRE ESCAPES. 


§ 2877. Hotel owners must provide fire escapes. The owners and pro- 
prietors of all hotels, factories, public halls, offices and other buildings in 
this state, over two stories in height, are required to provide safe and suitable 
fire escapes from all rooms above the second story of such hotel or other 
building, and when rooms have no outside windows there shall be affixed 
to the window in the hallway leading from such room at least three fire 
escapes in each window as herein directed. Such fire escape shall consist of at 
least one good cotton rope not less than one inch in diameter, to be securely and 
permanently fastened with iron rings or bolts at a point immediately outside 
or inside of at least one window in each room above the second story; and 
such rope shall be of sufficient length to reach to the ground; provided, that 
if the owner or proprietor of any such buildings shall provide good and 
sufficient iron ladders extending from each of the windows herein mentioned, 
and from points immediately adjacent to each of such windows to the ground, 
securely and permanently fastened to such building, or shall have the fire 
escape ladder in each of the rooms and hall windows aforesaid, of sufficient 
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length to reach from such windows to the ground, he will be deemed to have 
complied with the requirements of this section. [R. C. 1905, § 2175; 1883, 


ch. 58, § 1; R. C. 1895, § 1717.) 
aia | for absence or condition of fire escape to tenant of part of premises. 23 L.R.A. 


Effect of lack of fire escapes on liability of tenant for rent. 39 L.R.A.(N.S.) 894. 

Private action for violation of statute requiring fire escapes. 9 L.R.A.(N.S.) 379. 

Violating ordinance as to fire escapes as ground for private action. 5 L.R-A.(NS.) 261. 

Liability for injuries caused by lack or insufficiency of fire escapes. 15 L.R.A. 160; 10 
L.R.A.(N.S.) 177; 21 L.R.A.(N.S.) 178; 39 L.R.A.(N.S.) 744. 

§ 2978. Penalty for neglect. Any person violating any of the provisions 
of the last section shall be punished by a fine of not less than twenty-five 
dollars for each room in such hotel or other building not provided with fire 
escapes as aforesaid. [R. C. 1905, § 2176; 1883, ch. 58, § 2; R. C. 1899, § 1718.] 


Change of ordinance requiring fire escapes after compliance therewith. 2 L.R.A.( NS.) 
898. 

Conclusiveness of official certificate approving fire escapes. 1 L.R.A.(N.S.) 1091. 

Private action for violation of statute requiring fire escapes. 9 L.R.A.(N.S.) 379. 

Private action for violation of ordinance as to fire escapes. 5 L.R.A.(NS.) 261. 

Liability for injuries caused by lack or insufficiency of fire escapes. 12 L.R.A. 160; 10 
L.R.A.(N.S.) 177; 21 L.R.A.(NS.) 178; 39 L.R.A.(N.S.) 744. 


ArTIoLts 57.— Hore. INSPECTION. 


§ 2979. Hotel defined. Every building or structure kept, used or main- 
tained as, or advertised as, or held out to the public to be an inn, hotel or 
public lodging house, or place where sleeping accommodations are furnished 
for hire to transient guests whether with or without meals, shall for the purpose 
of this article, be deemed to be a hotel, and wherever the word ‘‘ hotel ’’ shall 
occur in this article, it shall be construed to mean every such structure as 
is described in this section. [1909, ch. 141, § 1; 1907, ch. 185, § 1.] 

§ 2980. Fire escapes, how constructed. Every hotel that is more than two 
stories high shall be provided with a hall on each floor extending from one 
outside wall to the other, and at each end of such hall shall be equipped 
with an iron fire escape on the outside of the building, connecting on each 
floor above the first, with at least two openings, which shall be well fastened 
and secured, with landings not less than six feet in length, and three in width, 
guarded by an iron railing not less than three feet in height. Such landing 
shall be connected by iron stairs not less than two feet wide and with steps 
of not less than six inches tread, and protected by a well secured hand rail 
on both sides and reaching to within ten feet of the ground, with a drop 
ladder twelve inches wide reaching from the lower platform to the ground. 
Such fire escapes shall be sufficient if a perpendicular iron ladder shall be 
used instead of the stairs; provided, such iron ladder is placed at the extreme 
outside of the platforms and at least two feet away from the wall of the - 
building, and provided said ladder is equipped with round iron rounds not 
more than fifteen inches apart. The way of egress to such fire escape shall 
at all times be kept free and clear of all obstruction of any and every nature. 
There shall be posted and maintained in a conspicuous place in each hall and 
in each guest’s room, except the halls and rooms on the ground floor of 
such hotel, a printed notice in characters not less than two inches high, calling 
attention to and directing the way to such fire escape. A red light shall be 
maintained in buildings over two stories high on each floor at the end of the — 
hall, directly in front of the fire escape. [1909, ch. 141, § 2; 1907, ch. 135, § 2.] 

§ 2981. Fire extinguishers and standpipes. Each and every hotel shall be 
provided with at least one chemical fire extinguisher, approved by the national 
board of underwriters, for every twenty-five hundred square feet or less of 
floor area, which such extinguisher or extinguishers shall be placed in a 
convenient location in a public hallway outside of the sleeping rooms, and 
shall always be in condition for use, or in lieu thereof, such hotel shall be 
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equipped with not less than one and one-fourth inch standpipe with hose 
connections and hose of sufficient length to reach both ends of hall where 
standpipe is located, always attached in such hallway, which standpipe shall 
a ea a sufficient pressure of water. [1909, ch. 141, § 3; 1907, 
ch. ,§ 3. 

§ 2982. Provisions for buildings not over two stories high. Every hotel 
which is not over two stories in height and which is not provided with such 
fire escape as is described in section 2980 hereof, shall provide in every bed- 
room or sleeping apartment on the second floor a manilla rope at least five- 
eighths of an inch in diameter and of sufficient length to reach the ground, 
with knots or loops of not more than fifteen inches apart, and of sufficient 
strength to sustain the weight and strain of at least five hundred pounds. 
Such rope shall be securely fastened to the joists or studding of the building 
as near the window as practicable, and shall be kept coiled in plain sight at 
all times, nor shall such rope be covered by curtains or other obstructions. 
Every such hotel shall provide and maintain in a conspicuous place in every 
bedroom or sleeping apartment above the ground a printed notice calling 
attention to such rope and giving directions for its use. [1909, ch. 141, § 4; 
1907, ch. 185, § 4.] 

§ 2983. Elevator shafts to be protected. Every hotel which is equipped 
with a passenger or freight elevator shall cause the shaftway of such elevator 
or elevators to be inclosed with an iron sheathing as nearly airtight as is 
practicable and shall provide tight doors to such shaftway, or in lieu of such 
sheathing shall provide automatic floor traps at each floor in such shaft; 
either of which appliances to be built in the most approved manner for the 
prevention of spread of fire by means of said shaft. [1907, ch. 135, § 5.] 

§ 2984. Sanitary provisions. Every hotel shall be well drained, constructed 
and plumbed according to established sanitary principles; shall be kept clean 
and in a sanitary condition, and free from effluvia arising from any sewer, 
drain, privy or other source within control of the owner, manager, agent or 
other person in charge; shall be provided with water closets or privies properly 
screened, for the separate use of males and females, which water closets or 
privies shall be disinfected as often as may be necessary to keep them at all 
times in a sanitary condition. 

All bedrooms shall be kept free from vermin and the bedding in use shall 
be clean and sufficient in quantity and quality; all sheets shall be at least 
eight feet in length; each guest shall be furnished with two towels; in case 
bedrooms are carpeted the carpet or carpets thereon shall be taken up and 
thoroughly cleansed at least once each year; no rusted tin or iron vessel or 
utensil shall be used in cooking food, and all foodstuffs shall be kept in a 
clean and suitable place, free from dampness and contact with dirty water; 
the floors, closets, cupboards and walls of all kitchens shall at all times be 
kept free from dirt and no dust or grease shall be allowed to collect thereon; 
a metal container shall be provided to hold ashes where such ashes are stored 
in or around the hotel building. In all eases where a patient having an 
infectious or contagious disease has been confined in a hotel room such room 
shall upon the removal of such patient be closed and fumigated, and upon the 
completion of such fumigation the certificate of a reputable physician to that 
fact shall be forwarded to the hotel inspector. In all hotels or lodging houses 
where fifty cents or more per night is charged for lodging the sheets and 
pillow cases shall be changed after the departure of each guest, and within 
three months after the taking effect of this article it shall be unlawful to 
have upon a bed of any such hotel or lodging house any mattress of a lower 
grade than that commonly known to the trade as cotton felt combination; 
each mattress shall weigh at least thirty-five pounds unless it be a hair mat- 
tress, in which case it shall weigh thirty pounds or more. Each hotel, rooming 
house or restaurant where fifty cents or more per meal is charged shall keep 
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in its main public washroom individual towels or paper toweling in full view 
and reach of all guests at all hours. Each room shall be properly ventilated 
by at least one window, and by a doorway leading into the hall. [1913, 
ch. 184, § 1; 1909, ch. 141, § 5; 1907, ch. 135, § 6.] 

§ 2985. Penalty for failure to comply with article. Every owner, manager, 
agent or person in charge of a hotel who, after thirty days’ notice by the 
inspector hereinafter provided for in this ‘article, shall fail to comply with 
any of the provisions of this article shall be deemed guilty of a misdemeanor, 
and shall be fined not less than ten dollars nor more than fifty dollars, or 
shall be imprisoned in the county jail for not less than ten days nor more than 
thirty days, or both, and every day that such hotel is carried on in violation 
of this pi shall constitute a separate offense. [1907, ch. 135, § 7.] 

6. Inspector of hotels. Appointment. Bond. For the purpose of 
Pe ‘into effect the provisions of this article the governor, by and with 
thé advice and consent of the senate, shall appoint an inspector of hotels who 
shall hold office until the first Monday in January of the odd numbered year 
next after his appointment, and until his successor qualifies, and who shall be 
prohibited from soliciting or selling goods or merchandise for any person, firm 
or corporation; but the governor may remove such inspector and appoint 
another in his place whenever he shall deem it necessary for the public good. 
Said inspector shall receive an annual salary of eighteen hundred dollars, 
payable monthly. He shall give bond to the state in the penal sum of five . 
thousand dollars conditioned for the faithful performance of his official duties, 
to be py Ove by the aie boaeet | of state. [1907, ch. 135, § 8.] 

2987. Powers and duties of inspector. It shall be the duty of the inspector 
to see that all of the provisions of this article are cumplied with, and said 
inspector shall personally inspect once in each year every hotel as defined by 
this article. Said inspector is hereby granted police power to enter any hotel at 
reasonable hours to determine whether the provisions of this article are being 
complied with. The inspector shall keep a complete set of books for public 
use and inspection showing the conditions of each hotel so inspected, together 
with the name or names of the owners, proprietors and managers thereof, and 
showing its sanitary condition, the number and condition of its fire escapes 
and aE oT information for the betterment of the public service. [1907, 
ch. 135, § 9. 

§ 2988. Certificate of inspection to be posted. If the inspector shall find, 
after examination of any hotel, that this law has been fully complied with, he 
shall issue a certificate to that effect to the person operating the same, and 
said certificate shall be kept posted up in a conspicuous place in said inspected 
building, and provided that no certificate shall be issued in any case until 
the inspection fee shall have been paid. [1913, ch. 184, § 2; 1907, ch. 135, § 10.] 

§ 2989. Penalty for certifying falsely. Any inspector who shall willfully 
certify falsely regarding any building inspected by him, and who shall issue 
a certificate to any person operating any hotel when such person has not com- 
plied with the provisions of this article, shall, on conviction thereof, be fined 
not less than fifty dollars nor to exceed five hundred dollars, and may be 
imprisoned not to exceed one year in the state prison, or both at the discretion 
of the court, and upon conviction shall be forever disqualified to hold said 
office. [1907, ch. 135, § 11.] 

§ 2990. Penalty for interfering with inspector or failure to pay fee. Any 
owner, manager, agent or person in charge of a hotel who shall obstruct or 
hinder an inspector in the proper discharge of his duties under this article, 
or who shall refuse or neglect to pay the fee for inspection prescribed herein, 
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined 
not less than ten dollars nor more than fifty dollars, or shall be imprisoned 
in the county jail for not less than ten days nor more than thirty days, or both. 
[1907, ch. 135, § 12.] 
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§ 2901. Inspector authorized to make arrests. It shall be the duty of the 
inspector, upon ascertaining by inspection or otherwise that any hotel is being 
carried on contrary to the provisions of this article, to make complaint and 
cause the arrest of the person so violating same, and it shall be the duty of 
the state’s attorney in such case to prepare all necessary papers and conduct 
such prosecutions. [1907, ch. 135, § 13.] 

§ 2992. Inspection fee. Every hotel containing less than ten sleeping rooms 
for the accommodation of the public shall pay an inspection fee of two dollars 
and fifty cents when inspected under the provisions of this article, and every 
hotel containing more than ten sleeping rooms and less than twenty sleeping 
rooms for the accommodation of the public shall pay an inspection fee of five 
dollars when inspected under the provisions of this article, and every hotel 
containing twenty or more sleeping rooms and less than fifty sleeping rooms 
for the accommodation of the public shall pay an inspection fee of ten dollars, 
and every hotel containing fifty or more sleeping rooms shall pay an inspection 
fee of twenty dollars, when inspected under the terms of this article. Such 
fees shall be collected by the inspector annually at the time of inspection, 
and if not paid on demand the inspector may sue therefor in his own name for 
the use of the state, and in such case the court shall allow and enter as a part 
of the judgment against the defendant, all the costs of such action, including 
a fee not exceeding twenty-five dollars for any attorney necessarily employed 
in such action by the inspector. [1909, ch. 141, § 6; 1907, ch. 135, § 14.] 

§ 2993. Fees, less expenses, turned over to the state. At the end of each 
month th.: inspector shall pay into the state treasury all moneys received by 
him as such, and file with the state auditor a verified statement of the amount 
and the sources thereof. Such moneys shall be credited to the ‘‘ hotel inspec- 
tion fund.’’ On or before the tenth day of each month the inspector shall 
certify to the state auditor the amount due him as compensation and necessary 
traveling expenses for the preceding month, also items and amounts of all 
expenses necessarily incurred by him, including the cost of blanks, stationery, 
postage and travel, and such salaries and expenses being duly audited shall 
be paid by the state treasurer out of such hotel inspection fund and the state 
shall not be held responsible in any manner for any deficiency that may exist. 
(1907, ch. 135, § 15.] 

§ 2994. Pure water for guests. It shall be the duty of every person conduct- 
ing or operating a hotel, public inn or lodging house, to see that the drinking 
water supplied by said hotel, public inn or lodging house is pure and free 
from disease germ. The source of supply must be far enough removed from 
privy vaults or other means of contamination to prevent drainage from said 
vaults to the wells or other source of supply, and the water supply shall be 
subject to examination by the inspector, and when found unfit for drinking 
purposes its use must be discontinued forthwith. [1907, ch. 185, § 16.] 


ARTICLE 58.— Doorways IN PusLic BUILDINGS. 


§ 2995. Doors of public buildings, construction of. All doors of ingress 
and egress in all buildings used for public assemblages of any character in 
this state, including school houses, churches, theaters, public halls, city halls, 
court houses, factories, hotels and all other public buildings, wherein numbers 
of persons are employed or are in the habit of meeting together for any 
purpose, shall be so constructed as to open and swing outward, and doorways 
shall not be less than four feet in width, with proper landings and stairways 
of at least equal width. [R. C. 1905, § 2177; 1887, ch. 54, § 1; R. C. 1899, 


§ 1719.] 
Private actions for violation of building law. 9 L.R.A.(N.S.) 376. 


§ 2996. Who shall comply with this article. It shall be the duty of all 
persons owning or having charge of such buildings, including trustees, boards 
of directors and boards of education, to comply with the provisions of the 


725 


§§ 2996-3000 POLITICAL CODE. Police of the State. 


last section within six months after the same shall take effect; but nothing 
herein shall be construed to require a change in the width of existing stair- 
ways and doorways, and this article shall not apply to churches and school 
houses not within the limits of any city or village. [R. C. 1905, § 2178; 1887, 
eh. 54, § 2; R. C. 1899, § 1720.] 

§ 2997. Penalty for failure to comply. Any person failing to comply with 
the provisions of this article, or who shall build, maintain or permit to be used 
any such building contrary to the provisions hereof shall be deemed guilty of 
a misdemeanor. [R. C. 1905, § 2179; 1887, ch. 54, § 8; RB. C. 1899, § 1721.] 


ARTICLE 59.— WEIGHTS AND MEASURES. 


Laws 1907, ch. 273, entitled “ Inspection of Weights and Measures,” which constitutes 
a large part of this article, does not expressly amend or expressly repeal any designated 
section of the Revised Codes of 1905; its concluding section repeals “ all acta and parts of 
acte in conflict ” therewith. It is here regarded as superseding R. O. 1905, §§ 2180-2187. 


§ 2998. Sheriff inspector of weights and measures. Deputy. The sheriff 
of each county within the state shall be the inspector and sealer of weights 
and measures. He shall have power to appoint a deputy to perform the duties 
hereinafter provided, who must be a person qualified by experience and train- 
ing to intelligently perform the same, but he may be a regular deputy sheriff 
provided he has the qualifications above described. The deputy shall have 
the same power and perform the same duties under this article as the inspector 
and sealer, and shall take and subscribe the oath required by other county 
officers. [1907, ch. 273, § 1.] 

R. C. 1905, § 2181, required “ the said inspector” to give a bond. But at that time the 
inspector was appointed by the governor. R. C. 1905, § 2180. 

§ 2999. Tests, made when. Reoord. The inspector and sealer or his deputy 
shall once in each year test all weights and measures, scale beams, patent 
balances, steelyards and other instruments used in weighing or measuring 
any commodity sold by weight or measure in his county by the duplicates of 
said weights and measures as are hereinafter provided ; provided, the inspector 
of weights and measures or his deputy may test wagon scales oftener than 
once each year if he has reason to believe that the same are not weighing 
correctly. He shall give to the person in charge of such weights or measures 
a certificate of the correctness thereof, if found to be correct, and if found 
to be incorrect, he shall cause the same to be corrected, if he can, and if not he 
shall mark the same ‘‘ condemned ’’ and in case of short weights or measures 
that cannot be corrected he shall condemn, confiscate and keep the same for 
evidence. He shall keep a record of all such certificates issued by him and 
of all his transactions under this article, and shall file with the county auditor 
during the month of December of each year a statement showing the date of 
examination and giving the names of the persons, firms or corporations whose 
scales, weights and measures have been by him examined, and setting out 
against such names an enumeration of any scales, weights or measures by him 
so condemned. [1907, ch. 273, § 2.] 

This section is regarded as superseding R. C. 1905, § 2182, although the latter specified 
as one of the duties of the inspector or his deputies “to determine the amount due any 
person for the doing of anything which is dependent upon the weight or measurement of 
the thing to be done or to be delivered within this state.” 

§ 3000. Standard established. The standard of weights and measures shall 
be the standard adopted by the government of the United States, and any 
person who knowingly uses for the purpose of purchase or sale or keeps for 
public use a weight, measure, scale, balance or beam, which does not conform 
to the standard of weights and measures adopted by the state, or who alters 
a weight, measure, scale, balance or beam after it has been adjusted and sealed 
so that it does not conform to such standard and fraudulently makes use 
thereof, shall be fined for each offense fifty dollars. [1907, ch. 2738, § 3.] 

This section clearly supersedes R. C. 1905, § 2184. 
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§ 3001. County commissioners purchase duplicate weights and measures. 
The board of county commissioners of each county shall purchase such dupli- 
cates of weights and measures enumerated in section 2191 of the code of 1905 
[section 3009 herein], as are deemed necessary for the use of the inspector in 
the carrying out of the provisions of this article, which duplicates shall be 
paid for by the county and be delivered to the inspector, who shall be respon- 
sible to the county under his bond as sheriff for their delivery to his successor 
in office. [1907, ch. 273, § 4.] 

This section evidently supersedes R. C. 1905, § 2188. 

§ 3002. Fees. The inspector and sealer of weights and measures shall be 
entitled to demand and receive for his compensation for the inspection herein- 
after provided for and the furnishing to the person whose weights and measures 
are inspected, a certificate of such inspection, the following fees: 

For inspecting and sealing railroad and track scales of vapacity of 


twenty tons and upwardS........... ccc cece ccc cece tee c ee eteeeeee .00 
For inspecting and sealing scales of from three to twenty tons capac- 

ity, each ....... Sania aia gteueainietua a arctan eo: cote e ew ereaeindtas bs Sete be aienee ee 1.50 
For inspecting and sealing dormant scales, each.............eeeee0: 1.00 
For inspecting and sealing movable platform scales, each............ .50 
For inspecting and sealing beams weighing one hundred pounds and 

MD WALTGS, SOREN: sy isausee ceed g hee ad tensa oe kbneaeiswas duloxetine : 
For inspecting and sealing hopper scales, each.............ceeeeee 1.00 
For inspecting and sealing counter scales, each............-2.eeeee- .25 


For inspecting and sealing every patent balance, beam, steelyard or 
seed instrument used for weighing other than the above enumerated, a 
CACH cuw.cc shaw se aewiie eo 56 be eae dae eros + oe eae Carew eels : 

Provided, that when any establishment uses more than three of such scales 
the fee for inspection of which is twenty-five cents each, then any further 
number shall be tested for fifteen cents each, and with each scale tested and 
sealed by him he shall inspect and seal one set of weights without any 
additional charge or compensation. 

For inspecting and sealing any two bushel or one bushel measure, each $.25 

For inspecting and sealing any other dry measure, each............. 10 

For inspecting and sealing liquid measures of a capacity of five gallons 
OP MOG; -CRONG 62 de icie Jas as eG scare weet shale tee hea eae 

For inspecting and sealing liquid measures of less than five gallons 
and not less than one gallon.......... ccc cee cece e cece cece eee seees ‘ 

For inspecting and sealing anything less than one gallon..... ait amete .10 

For inspecting and sealing any board or cloth measure, each........ 10 

When the inspector and sealer shall find any of the instruments or articles 
used in weighing or measuring to be wrongly adjusted, misconstructed, out 
of repair or in any other condition which can be remedied by him, it shall be 
his duty to correct such scale or measure and he shall receive for such service 
fifty cents per hour for the actual and necessary time consumed in making 
such corrections and shall receive just compensation for any material used in 
such correction. (1907, ch. 273, § 5.] 

This section clearly supersedes R. C. 1905, § 2183. 

§ 3003. Penalty for false weights and measures. If any person knowingly 
uses a false weight, measure, scale, balance or beam after such weight, measure, 
scale, balance or beam has been adjusted and sealed and alters it so that it 
does not conform to the public standard and fraudulently makes use of it, he 
shall forfeit for each offense fifty dollars, and every inspector and sealer who 
has reasonable cause to believe that a weight, measure, balance or beam has 
been altered since it was last adjusted and sealed shall enter the premises 
in which it is kept or used and shall examine the same and if found tampered 
with, shall have power to seal them in such a manner that they cannot be 
used until such disability is removed and such scale, balance or beam shall 
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be kept sealed until such fine is paid. The inspector or sealer shall in no 
case seal or mark as correct any weights, measures or balances which do not 
conform to the standard. If such weights, measures or balances can be 
readily adjusted as heretofore provided, he may adjust and seal them, but if 
they cannot by him be adjusted he shall affix to such weight, measure or 
balance a notice prohibiting their use until he is satisfied that they have been 
so adjusted as to conform to the standard, and whoever removes said notice 
without the consent of the officer affixing the same, shall for each offense forfeit 
a sum not exceeding fifty dollars. The sealer or deputy sealer of weights 
and measures may seize without warrant such weights, measures or balances 
as may be necessary to be used as evidence in case of violation of the law 
relating to the sealing of weights and measures, such weights, measures or 
balances to be returned to the owner or forfeited as the court may direct. 
(1907, ch. 273, § 6.] 

This section clearly supersedes R. C. 1905, § 2186. 

Validity of sale by false weights and measures. 12 L.R.A.(N.S.) 599. 

§ 3004. Complaints, how lodged. Any person believing any dealer is violat- 
ing the provisions of this act may make complaint, in writing, to any inspector 
or sealer or his deputy and deposit with him five dollars, setting forth the 
particular facts relating to such violation and that he has reason to believe 
that the same are true. Upon such complaint such sealer or his deputy shall 
forthwith test the scales, weights and measures respecting the matter com- 
plained of, by his duplicates, and if found to conform thereto he may convert 
the five dollars so deposited to his own use as his fee for such services. If he 
finds that any of the matters so complained of are true he shall return the 
five dollars to the complainant and it shall be his duty forthwith to arrest 
the person in charge of such scale and take him before a justice of the peace 
in the county for trial and upon conviction such person, whether the owner 
or not, shall be guilty of a misdemeanor and punished accordingly. In all 
such cases the sealer or deputy sealer making the test shall make and swear 
to the complaint and shall be entitled to the same fees as allowed officers 
making an arrest upon a warrant, besides the sum of one dollar for making 


the test. [1907, ch. 273, § 7.] 
“ This act,” mentioned in the foregoing section, consists of sections 2998-3003, and 3005. 


§ 3005. Penalty for misleading inspector. Any person who shall willfully 
obstruct or mislead the inspector or sealer in the execution of his duties as 
herein provided, shall be subject to convietion and punishment therefor in 
the same manner as is now provided for the conviction and punishment of 
persons opposing or hindering an officer, ministerial, judicial or executive, 
under the laws of the state and the inspector and sealer shall have full power 
and authority for the various purposes named to examine any weights, 
measures, scales, balances or beams. [1907, ch. 273, § 8.] 

This section clearly supersedes R. O. 1905, § 2187. 

§ 3006. Bushel consists of how many pounds. A bushel of each of the 
articles enumerated in this section shall consist of the number of pounds 
avoirdupois respectively affixed to each: 

Barley, forty-eight pounds. 

Beans. sixty pounds. 

Bran, twenty pounds. 

Buckwheat, forty-two pounds. 

Beets, sixty pounds. 

Broom corn seed, thirty pounds. 

Corn, shelled, fifty-six pounds. 

Corn. in the ear, seventy pounds. 

Clover seed, sixty pounds. 

Coal, stone, eighty pounds. 

Flax-seed, fifty-six pounds. 


Lime, eighty pounds. 
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Oats, thirty-two pounds. 

Onions, fifty-two pounds. 
Potatoes, Irish, sixty pounds. 
Potatoes, sweet, forty-six pounds. 
Peas, sixty pounds. 

Rye, fifty-six pounds. 

Salt, eighty pounds. 

Turnips, sixty pounds. 

Timothy seed, forty-five pounds, 
Wheat, sixty pounds. 

Speltz, forty pounds. 

Millet, fifty pounds. 

Apples, fifty pounds. 

Bromus inermis, fourteen pounds. 
_ [R. C. 1905, § 2188; R. C. 1899, § 1722; 1901, ch. 213; 1903, ch. 209.] 

§ 3007. Ton of hay, cubic measure. A ton of hay shall consist of two thou- 
sand pounds; or by measurement, three hundred and forty-three cubic feet, 
after the same shall have been stacked thirty days, or such time as may be 
agreed upon between the parties. ([R. C. 1905, § 2189; R. C. 1899, § 1723.] 

§ 3008. Perch of stone. A perch of mason work or stone shall consist of 
twenty-five feet, cubic measure. [R. C. 1905, § 2190; R. C. 1899, § 1724.] 

§ 3009. Standard of weights and measures kept by state treasurer. The 
state treasurer shall procure and keep in his office the following standards 
of weights and measures, which shall conform in every particular to the 
United States standards of weights and measures: One bushel, one-half 
bushel, one peck, one-half peck, one quart, one wine gallon, one wine half 
gallon, one wine quart, one wine pint, one wine gill. Such measures shall 
be made of copper or other suitable and substantial material; also one sur- 
veyor’s chain thirty-three standard feet in length, one yard measure, one 
foot measure and one inch measure; also one one hundred pound weight, 
one fifty pound weight, one twenty-five pound weight, one ten pound weight, 
one one pound weight, one half pound weight, one quarter pound weight, 
one one-eighth of a pound, one one-sixteenth of a pound or one ounce weight, 
one set of apothecaries’ weights from one pound to one grain, one set of 
troy weights from one pound to one grain; besides such other scales, beams 
and balances as shall be necessary to test other weights by these standards; 
which measures, weights, scales, beams and balances are hereby declared to 
be the legal standards of weights and measures for this state. Such treasurer 
shall be charged with the custody and be accountable to the state for the 
proper use and care of the same. Such standards shall be used only for 
testing the standards provided for in this article, and such treasurer shall 
keep a record of all county weights, measures, beams and balances marked 
and tested by him. ([R. C. 1905, § 2191; 1885, ch. 151, § 1; R. C. 1899, § 1725.] 


ARTIOLE 60.— WEIGHT, MEASURE OR Count oF Foop Propucts 0k BEVERAGES. 


§ 3010. Food sold by weight, measure or count. Every article of food or 
beverage as defined in the statutes of this state shall be sold by weight, 
measure or numerical count and as now generally recognized by trade custom, 
and shall be labeled in accordance with the provisions of the food and bever- 
age laws of this state. Only those products shall be sold by numerical count 
which cannot well be sold by weight or measure. All weights shall be net, 
excluding the wrapper or container, and shall be stated in terms of pounds, 
ounces and grains, avoirdupois weight, and all measure shall be in terms of 
gallons of two hundred and thirty-one (231) cubic inches or fractions thereof, 
as quarts, pints and ounces. Reasonable variations shall be permitted and 
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tolerations therefor shall be established and promulgated by the food com- 
missioner, [1911], ch. 236, § 1.] 
Power to require weight of package to be indicated upon it. 17 L.R.A.(N.S.) 684. 

§ 3011. Weight of lard. Every lot of lard or of lard compound or of lard 
substitute, unless sold in bulk, shall be put up in pails or other containers 
holding one (1), three (3) or five (5) pounds net weight, or some whole 
multiple of these numbers, and not any fractions thereof. If the container 
be found deficient in weight additional lard, compound or substitute, shall 
be furnished to the purchaser to make up the legal weight. The face label 
shall show the true name and grade of the product, the true net weight together 
with the true name and address of the producer or jobber. If other than 
leaf lard is used then the label shall show the kind, as ‘‘ back lard,’’ or 
‘* intestinal lard.’’ Every lard substitute or lard compound shall also show 
in a manner to be prescribed by the food commissioner, the ingredients of 
which it is composed, and each and every article shall be in conformity with, 
and further labeled in accordance with the requirements under the food laws 
of this state. (1911, ch. 236, § 2.] 

§ 3012. Weight of bread. A loaf of bread for sale shall be two pounds in 
weight. Bread, unless composed in chief parts of rye or maize, shall be sold 
only in whole, half and quarter loaves and not otherwise. Bread, when sold, 
shall, upon the request of the buyer, be weighed in his presence, and if found 
deficient in weight additional bread shall be edie to make up the legal 
weight, except that this section shall not apply to rolls or to fancy bread 

weighing less than one-quarter of a pound. Be el every loaf, half loaf, 
quarter loaf or other loaf of bread which does not weigh the full legal weight 
required by this section when plainly labeled with the exact: weight thereof, 
shall not be deemed in violation of the provisions of this article. [1911, 
ch. 236, § 3. 

Sau of regulations as to weight of bread. 44 L.R.A.(N.S.) 632. 

§ 3013. Penalty for so doing. Any person violating any of the provisions 
of this article shall be deemed guilty of a misdemeanor, and for the first offense 
shall be punished by a fine of not less than five dollars ($5.00) nor more than 
one hundred dollars ($100.00) and the necessary costs, and for the second and 
each subsequent offense he shall be fined not less than fifty dollars ($50.00) 
nor more than one hundred dollars ($100.00), or ninety (90) days in jail, or 
both at the discretion of the court. [1911, ch. 236, § 4.] 


ARTICLE 61.— PURCHASE OF GRAIN. 


§ 8014. Unlawful to buy at other than legal weight. Dockage. It shall be 
unlawful for any person, firm, association, copartnership or corporation doing 
business in the state to purchase or receive any wheat, oats, barley, flax or 
other grains at a different weight for the bushel measure than the number 
of pounds fixed by the laws of our state, and no dockage shall be taken or 
received on same, excepting on such grains as the grain inspection boards 
for the terminal markets of the states of Minnesota and Wisconsin place a 
dockage. [1909, ch. 211, § 1.] 

§ $015. Penalty. Any person, firm, association, copartnership or corpora- 
tion found guilty of violating the provisions of this article shall be guilty of 
a misdemeanor and be fined not less than twenty-five nor more than one 
hundred dollars for each and every offense. [1909, ch. 211, § 2.] 


ARTICLE 62.— PusLic ScCALEs. 


§ 3016. County commissioners to establish scales. The board of county 
commissioners of any county is authorized in its discretion, when petitioned 
by fifteen or more residents and actual farmers of the county, to establish 
and locate public scales at suitable railway stations in its county. [RB. C. 1905, 
§ 2192; 1893, ch. 98, § 1; BR. C. 1899, § 1733.] 
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§ 3017. Care and capacity of scales. Such scales shall be purchased by 
the county, and shall be under cover, and of not less than five tons’ weighing 
capacity, and shall be the property of the county, and at all times under its 
control and subject to removal when the county commissioners shall so require. 
[R. C. 1905, § 2193 ; 1893, ch. 98, § 2; R. C. 1899, § 1734.] 

§ 3018. Appointment of weighmasters. Bond. The board shall also 
appoint at each place where it establishes such scales, a public weighmaster, 
who shall have the custody and care of such property, and who shall give 
a bond in the sum of five hundred dollars, conditioned for the safe keeping 
of the same and for the faithful and impartial discharge of his duties. [R. C 
1905, § 2193; 1893, ch. 98, § 3; R. C. 1895, § 1735.] 

§ 3019. Weighmaster to keep record. Each public weighmaster shall keep 
a stub record of all weighing, which record and the receipt of such weigh- 
master shall show for whom property was weighed, and shall, with such 
receipt, constitute prima facie evidence of the facts therein contained. [R. C. 
1905, § 2195; 1893, ch. 98, § 4; R. C. 1895, § 1736.] 

§ 3020. Compensation. Removal. Such public weighmasters shall receive 
such compensation and shall be governed by such rules and regulations as 
may be adopted by the board of county commissioners, and may be removed 
at any time by such board for cause. [R. C. 1905, § 2196; 1893, ch. 98, §§ 5, 6; 
R. C. 1899, § 1737.] 


ARTICLE 63.— COMMISSION MEROHANTS. 


§ 3021. License required. It shall be unlawful for any commission merchant 
or other factor to receive any wheat, flax or other grain, or butter, cheese 
or other dairy or creamery product, in this state, to be sold for other persons, 
or to have any agent or correspondent in this state receiving or soliciting 
any consignment or deposit of grain or creamery or dairy product to be sold 
or forwarded for sale here or elsewhere, without being licensed and authorized 
so to do as hereinafter prescribed. [R. C. 1905, § 2197; 1897, ch. 54, § 1; 
R. C. 1899. § 1788; 1903, ch. 56, § 1.] 

§ 3022. License, how obtained. Bond required. To obtain such license, a 
statement must be filed in the office of the board of railroad commissioners, 
giving the name of the person, firm or corporation making application there- 
for, and the place at which said person, firm or corporation has its head- 
quarters or principal place of business and post office address. There must 
also be filed and deposited in the office of the board of railroad commissioners, 
subject to the board’s approval, a good and sufficient bond in a penal sum 
of not less than twenty thousand dollars nominally payable to the state of 
North Dakota, executed by the applicant and at least two sureties or a surety 
company having the qualification of a fidelity insurance company authorized 
to do business as such in this state, and containing a condition to the effect 
that the person, firm or corporation named as principal therein shall well 
and truly pay and discharge any and all liability which said principal shall 
incur to consignors within this state, in or [on] account of any disposition that 
shall be made of any and all grain, creamery or dairy products, or the pro- 
ceeds thereof, or of either, received by such prineipal wherever the same shall 
be received. [1913, ch. 240; R. C. 1905, § 2198; 1897, ch. 54, § 2; R. C. 1899, 
§ 1739 ; 1903, ch. 56, § 2.] 

§ 3023. Bond. The applicant for such permit must also, by a duly executed 
instrument filed with such bond, constitute and appoint the secretary of state 
and his successors the true and lawful agent and attorney upon whom process 
may be served in any action or proceeding against such applicant, and agree 
therein that any process served on said attorney shall have the same force 
and validity as if served on said applicant personally in this state, and that 
such appointment shall continue in force irrevocable so long as an action may 
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be maintained on the bond therewith given. [R. C. 1905, § 2199; 1897, ch. 54, 
§ 3; RB. C. 1899, § 1740.] 

§ 3024. Approval of bonds. Certificate issued. Revoked, how. When 
the requirements of section 3023 are complied with and the board of railroad 
commissioners finds the bond and the surety thereon sufficient, it shall approve 
the same and issue to the applicant a certificate to the effect that, having 
complied with the law, such applicant is duly authorized by agent or other- 
wise, to procure and receive consignments of grain and creamery products 
from owners and shippers in this state, to be sold or disposed of for the con- 
Signor in the usual course of trade. Such certificate shall continue in force 
until revoked by the board of railroad commissioners, or the surety on said 
bonds has given notice of withdrawal therefrom or become insufficient, and 
no new surety with the requisite qualifications has been substituted, or for 
other sufficient cause. [1913, ch. 240; R. C. 1905, § 2200; 1897, ch. 54, § 4; 
R. C. 1899, § 1741; 1903, ch. 56, § 2.] 

§ 3025. Fees collected. For the examining and approving such bond and 
issuing a certificate as hereinbefore provided, the board of railroad commis- 
sioners shall charge and collect from the applicant a fee of five dollars, and 
for each duplicate or copy of such certificate a further fee of fifty cents, which 
fee shall be immediately paid into the general fund of the state treasury, and 
whenever process is served on the board of railroad commissioners in any 
action or proceeding, as provided in section 3026, the board of railroad com- 
missioners shall, as a condition of valid and effectual service, require the pay- 
ment of a fee of two dollars and pay the same into the state treasury. The 
said board shall also keep a record of such process showing the time and hour 
of service, and forthwith mail a copy of the same, postage paid and directed 
to the post office address of the defendant, and thereupon the service shall 
be deemed sufficient. [1913, ch. 240; R. C. 1905, § 2201; 1897, ch. 54, § 5; 
R. C. 1899, § 1742.] 

§ 3026. Action for breach of condition. Every bond given as hereinbefore 
provided shall continue and remain in force until the principal or surety 
thereon gives notice to the contrary in writing to the board of railroad com- 
missioners, and for thirty days thereafter, but such notice shall not affect any 
liability incurred by the principal for, or on account of consignments received 
or forwarded in this state before the expiration of said time. Successive 
actions may be brought on such bonds for a breach of the condition thereof 
by the person injured thereby, until the entire amount of the penalty is 
ea (1913, ch. 240; R. C. 1905, § 2202; 1897, ch. 54, § 6; R. C. 1899, 

1743. 

§ 3027. Penalty. Every person who shall solicit or procure within this 
state any consignment or deposit of wheat, flax or other grain, or of butter, 
cheese or other creamery or dairy product, or any farm product, to be sold 
or consigned for sale or otherwise disposed of for the benefit of the con- 
signor or depositor, without having license and authority so to do as hereto- 
fore provided, and every person who shall act as agent, solicitor or corre- 
spondent in procuring any consignment or deposit of grain, or creamery or 
dairy product, for consignment, to be so sold or disposed of to any person, 
firm or corporation not having such license and authority, shall be deemed 
guilty of a misdemeanor, and upon conviction thereof shall be punished 
aceordinglv. [R. C. 1905, § 2203; 1897, ch. 54, § 7; R. C. 1899, § 1743a; 1903, 
ch. 56, § 4.] 


ARTICLE 64.— HAWKERS AND PEDDLERS. 

§ 3028. License required. It shall be unlawful for any person to travel 
from place to place in any county of this state, for the purpose of carrying 
to sell, or exposing or offering to sell, barter or exchange any goods, wares, 
merchandise or any other property whatever, without first obtaining a license 
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‘ela from the auditor of said county. [R. C. 1905, § 2204; 1903, ch. 165, 


§ 1 
Not unconstitutional as authorizing tax upon interstate commerce. Re Li 14 
N. D. 622, 95 N. W. 157. : aoe 


License taxes upon hawkers and peddlers. 96 Am. St. Rep. 844; 19 L.R.A.(N.S.) 301; 
28 L.R.A.(N.S.) 265. 


Right to discriminate between harmless articles in legislation regulating peddlers. 31 
L.R.A.(NS.) 349; 35 L.R.A.(N.S.) 1079; 40 L.R.A.(N.S.) 1207. 

Constitutionality of license taxes on drummers. 59 Am. Rep. 267. 

Tax on occupations as interference with commerce. 60 L.R.A. 691. 

Validity of contract by unlicensed peddler. 12 L.R.A.(N.S.) 616. 


§ 3029. How obtained. Each person desiring to obtain a license as 
peddier shall make application to the county auditor of the county in which 
he desires to peddle, which application shall be signed by the applicant, and 
shall state in what manner the applicant desires to travel as a peddler, 
whether on foot, or with one or more horses, or other beasts of burden. [R. C. 
1905, § 2205; 1903, ch. 165, § 2.] 

§ 3030. Fee. Each applicant, before he shall be entitled to such license, 
shall pay into the treasury of such county where his application is made, the 
following sums respectively, as and for the taxes due from him on account 
of the pursuit of the occupation of peddling, to wit: If for a license to travel 
on foot, the sum of five dollars; if for a license to travel and carry his goods 
with a single horse or other beast, carrying or drawing a burden, the sum 
of twenty-five dollars; if for a license to travel and carry with a vehicle or 
carriage, drawn by two horses or animals, the sum of fifty dollars; if for a 
license to travel and carry his goods with a vehicle or carriage drawn by 
more than two horses or animals, or propelled in any other manner, the sum 
of seventy-five dollars. Such license shall authorize the holder thereof to 
pursue within said county the business of hawking and peddling in the 
manner set forth in said license, for the period of one year from the date 
of its issue and no longer. [R. C. 1905, § 2206; 1903, ch. 165, § 3.] 

An amendment to this section was vetoed in Laws 1909, p. 351, where the amendment 
passed by the legislative assembly is set forth in full. It was vetoed because “ that por- 
tion of this act granting to cities and towns the power to tax transient merchants by ordi- 
nance or resolution is not expressed in nor germane to any part of the title,” and it was 
therefore in conflict with section 61 of the state constitution. The veto message discusses 
at considerable length the question involved, quoting from Carrollton v. Bazette, 31 L.R.A. 
527, and other authorities. 

Not unconstitutional as unequal taxation or class legislation. Re Watson, 17 8. D. 
486,97 N. W. 463, 2 A. & E. Ann. Cas. 321. 

Validity of license tax so high as to be prohibitory in effect. 35 L.R.A.(NS.) 1074. 

Right to grade license tax according to number of animals or vehicles employed in the 
business. 12 L.R.A.(N.S.) 568. 

Discrimination as to amount of tax or fee on different vehicles. 16 L.R.A.(N.S.) 1035; 
21 L.R.A.(N.S.) 83. 

§ 3031. County auditor to grant license. The county auditor upon the 
filing of such application, together with the treasurer’s receipt for the proper 
license fee, shall grant such applicant a license under his official seal, authoriz- 
ing said licensee to travel and pursue the business in the manner stated in 
his application, for the term of one year from the date of the issuance of 
such license. [R. C. 1905, § 2207; 1903, ch. 165, § 4.] 

§ 3032. Contents. It shall be the duty of the county auditor issuing such 
license under this article, to make a record of the same, including the date 
when issued, the name of the person receiving the license, the purpose for 
which issued, and the amount received therefor. [R. C. 1905, § 2208; 1903, 
eh. 165, § 5.] 

§ 3033. Revenue, how disposed of. All money paid into the county 
treasury under the provisions of this article shall be placed to the credit of 
the ordinary county revenue, including the support of the poor, to be dis- 
bursed in the same manner as the funds derived from the usual course of 
taxation for such account. [R. C. 1905, § 2209; 1903, ch. 165, § 6.] 

Does not conflict with constitution, article 11, section 8 [N. D. Const. § 175]. State 
v. Thompson, 25 S. D. 148, 125 N. W. site 
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§ 3034. Penalty. Any person found traveling or trading in any county 
in this state contrary to the provisions of this article, or who shall refuse to 
produce a license for examination, when requested so to do by any resident 
or officer of the county in which said person shall be traveling as a peddler, 
shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be punished by a fine not exceeding fifty dollars, or by imprisonment in the 
county jail where the offense was committed, not exceeding thirty days, or 
both such fine and imprisonment. [R. C. 1905, § 2210; 1903, ch. 165, § 7.] 

§ 3035. Exception. Nothing herein contained shall be so construed as to 
impair, interfere with or take away any existing rights or authority of 
incorporated cities, towns and villages to license and regulate peddlers within 
their incorporated limits. [R. C. 1905, § 2211; 1903, ch. 165, § 8.] 


ARTICLE 65.— TAXATION OF TRANSIENT MERCHANTS. 


With the exception of section 3041, which is new legislation, every section in this arti- 
cle, including the section headings, is identical with Laws 1907, ch. 257, the latter being 
entitled “ Licensing Transient Merchants.” See note to section 3030. 

§ 3036. Transient merchant defined. Fee. A transient merchant within 
the meaning of this article is defined as one who engages in the vending or 
sale of merchandise at any place in this state temporarily, and who does not 
intend to become and does not become a permanent merchant of such place. 
No person shall engage in or follow the business or occupation of a transient 
merchant as hereinbefore defined at any place in this state, without first 
obtaining a license authorizing him to do so. Any person desiring a license 
as a transient merchant shall, before receiving the same, pay into the state 
treasury the sum of seventy-five dollars and he shall in addition to such 
amount, after receiving such license, also pay to the treasurer of any city 
or village where he may be conducting his business, a sum not to exceed 
twenty-five dollars per day for each day that he may be engaged in carrying 
on his business, such amount to be determined by ordinance or resolution of 
such city or village; provided, further, that if complaint be made to the 
mayor of any city or president of any village that any person doing business 
therein is a transient merchant, and that such person may claim to be a 
permanent merchant, he may be required as a condition of transacting busi- 
ness in any such city or village, without the payment of a license fee to such 
city or village, to give bond to such city or village to secure the payment of 
the state and local license, in the event that he fails to become a permanent 
merchant under the terms of this article, in a penal sum not to exceed five 
hundred dollars to be determined by resolution or ordinance of such city or 
village, with sureties to be approved by the auditor or clerk of the munici- 
pality, and which bond shall be enforced in case of a breach thereof, by the 
proper local officers of the city or village and upon its collection the amount 
of the state license shall be paid to the state treasurer and the remainder 
shall be paid into the treasury of the city or village and become a part of the 
license fund. The application for a license as a transient merchant shall be 
made in writing to the secretary of state upon the blank to be furnished by him, 
and upon the filing of such application with the secretary of state and the pre- 
sentation to him of a receipt from the state treasurer showing the payment of 
the license fee hereinbefore provided for, the secretary of state shall issue 
such applicant a license for the period of one year from the date of its issue, 
and no longer. [1911, ch. 201, § 1; 1907, ch. 257, § 1.] 

Person who grows his own fruit and ships it into state, and sells it at retail from car 
ae side track is not transient merchant. State v. Fleming, 24 N. D. 593, 140 N. 

Constitutionality of discriminations in statutory regulations concerning transient 
dealers in food products. 34 L.R.A.(NS.) 653. 

Discrimination against nonresident transient dealers by statute or ordinance as to 
license. 40 L.R.A.(NS.) 286. 

734 


Police of the State. POLITICAL CODE. §§ 3037-3040 


§ 3037. Fire sale merchants, license of. Every person, firm or corporation 
which shall not have become a permanent merchant or dealer in the town, 
city or village in which any such person, firm or corporation sells or exposes 
for sale any goods, wares or merchandise and which shall advertise, repre- 
sent and hold forth that the sale thereof as an insurance, bankrupt, insolvent, 
assignee, trustee, estate, executor, administrator, receiver, job lot or closing out 
sale, or a sale of goods, wares or merchandise damaged by smoke, fire, water or 
otherwise or that by reason of financial difficulty or other special or peculiar 
circumstances, such goods, wares or merchandise will be disposed of for less 
than their real value, shall, before commencing or advertising a sale thereof, 
procure a state and local license i in the manner hereinafter provided ; provided, 
that nothing in said sections shall apply to any sale made by virtue of any 
judgment, order or process of any court, or pursuant to any law of this state 
or of the United States, or in the enforcement of any contract, right or lien. 
(1911, ch. 201, § 2; 1907, ch. 257, § 2.] 

§ 3033. Application. How made. The application for a state license under 
the preceding section shall be made to the secretary of state under oath, shall 
disclose the name and residence of the applicant, who shall before making 
such sale advertising so to do, state in his original or supplementary appli- 
cation the details concerning such sale, including all the facts relating to the 
insurance, bankruptcy, insolvency or other reasons for making the same with 
sufficient fullness as to time, place and persons to permit the verification 
thereof. Such statement shall be copied on the license issued by said secre- 
tary of state, and all applications shall be filed by him and a record of all 
licenses issued shall be made. All files and records of the secretary of state, 
and of the town, city and village auditors shall be in convenient form and 
be open for public inspection. (1911, ch. 201, § 3; 1907, ch. 257, § 3.] 

§ 3039. Fee. Penalty. Upon application in the proper form, and the pay- 
ment of seventy-five dollars as a fee the secretary of state shall issue to the 
applicant a license authorizing him to advertise and make such sales as are 
specified in section 3037 for the term of one year from the date of its issue. 
Every license shall contain a copy of the application therefor. Such license 
shall not be transferable nor authorize more than one person, firm or corpo- 
ration to sell or advertise goods, wares or merchandise in the manner specified, 
either by agent or clerk or in any other way than in the proper person of 
the licensees, except that when the licensee is a firm or corporation the sale 
may be conducted by the members of the partnership or the officers of the 
corporation and any licensee may have the assistance of one or more persons 
who shall not, however, have authority to act for him in his absence. Any 
agent or employe who conducts or advertises a sale for his principal shall 
be liable to the penalty hereinafter prescribed if such principal has failed 
. comply with any of the provisions of law. [1911, ch. 201, § 4; 1907, ch. 257, 

4.] 

§ boao, Local license fee. Any town board, village board or city council 
may, by resolution, ordinance or order, require the payment by every person, 

or corporation intending to make such sale a per diem license fee not 
exceeding twenty-five dollars. Before making or offering to make any such 
sale under the state license every such person, firm or corporation shall ex- 
hibit said license to the auditor or clerk of the town, eity or village where it 
is proposed to make such sale, and upon payment to said auditor or clerk 
of such fee as is required by the local authorities he shall record the state 
license, endorse upon it the words “‘ local license fee paid,’’ affix his official 
signature with the date of such endorsement, and issue a license authorizing 
sales within the limits of his town, city or village. Making sales or offering to 
do so without such license or endorsement shall subject such person to the 
same penalty as he would be liable to if no state license had been issued. 
(1911, ch. 201, § 5; 1907, ch. 257, § 5.] 
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§ 3041. Money paid into state treasury credited to general fund. All money 
paid into the state treasury, under the provisions of this article, shall be 
placed to the credit of the general fund to be disbursed in the same manner 
as the funds derived from the usual course of taxation for such account. 
1911, ch. 201, § 6.] 

§ 3042. Penalty. Every person violating any of the provisions of this 
article and upon conviction thereof shall be punished by a fine of not less 
than twenty-five dollars nor more than one hundred dollars, or be imprisoned 
in the county jail not less than thirty days nor more than sixty days, or by 
both such fine and imprisonment. [1911, ch. 201, § 7; 1907, ch. 257, § 6.] 


ARTICLE 66.— TRADE DISCRIMINATION AND UNFAIR COMPETITION. 


§ 3043. Unfair competition. Any person, firm or corporation, foreign or 
domestic, doing business in the state of North Dakota and engaged in the 
production, manufacture, distribution, purchase or selling of milk, cream, 
butter fat, grain or any commodity in general use that shall, with the inten- 
tion of creating a monopoly, or of destroying the business of a competitor, 
or of any regular established dealer, or to prevent competition of any person 
who in good faith intends and attempts to become such a dealer, discriminate 
between different sections, communities, towns or cities, or portions thereof, 
in this state, by purchasing at a higher or selling at a lower rate or price 
In one section, community, town or city or portion thereof, in this state, than 
ig paid or charged by such person, firm or corporation for such milk, cream, 
butter fat, grain or commodity in general use in another section, community, 
town or city, or portion thereof, in this state, after making due allowance 
for the difference, if any, in the actual cost of transportation of such com- 
ree Ng shall be guilty of unfair discrimination. [1913, ch. 287, § 1; 1907, 
ch. , §1.] 

N. D. Laws 1907, ch. 258, §§ 1-5, superseded by this section, held unconstitutional. 
eae ex rel. Standard Oil Co. v. Blaisdell, 22 N. D. 86, 132 N. W. 769, Ann. Cas. 1913E, 

Combination to control price in particular locality. 16 L.R.A.(N.8.) 223. 

Combination among produce buyers as monopoly. 12 L.R.A.(NS.) 150. 

Forbidding the payment of a higher price for a commodity in a erheerred community 
than elsewhere, for the pup of stifling competition. 42 L.R.A.(NS.) 821. 

Forbidding the sale of a commodity in a particular locality at a lower rate than else- 
where, for the purpose of stifling competition. 42 LRA(NS) 804. 


§ 3044. Forfeiture of charter. If complaint shall be made to the attorney- 
general that any person, firm or corporation is guilty of unfair discrimination, 
as defined by this article, he shall investigate the matter complained of, and 
for that purpose may subpena witnesses, administer oaths, take testimony 
and require the production of books or other documents belonging to such 
person, firm or corporation, and if, in his opinion, sufficient grounds exist 
therefor, he shall prosecute an action in the name of the state of North 
Dakota, in the proper court, to annul the charter or revoke the permit or 
license of such person, firm or corporation, as the case may be. (1913, ch. 287, 
§ 2; 1907, ch. 258, § 2.] 

§ 3045. Attorney-general brings action, when. If, after the revocation of 
such charter in the case of a domestic corporation, or of its permit if it be a 
foreign corporation, any such corporation shall continue or attempt to do 
business within this state, it shall be the duty of the attorney-general of this 
state by a proper action commenced in the name of the state, to oust such corpo- 
ration from any and all business of any kind or character within the state of 
North Dakota. [1907, ch. 258, § 3.] 

§ 3046. Penalty. Any person, firm or corporation convicted of unfair dis- 
crimination shall be fined in any sum not less than two hundred dollars 
nor more than three thousand dollars. [1913, ch. 287, § 3; 1907, ch. 258, § 4.] 

§ 3047. Cumulative remedies. Nothing in this article contained shall in 
any manner be construed as repealing or in any manner altering any other 


736 


Police of the State. POLITICAL CODE. §§ 3047-3055 


act or part of act heretofore adopted by the legislature of this state, but the 
remedies herein provided shall be cumulative to all other remedies now ex- 
isting. [1907, ch. 258, § 5.] 


ARTICLE 67.— COMMERCIAL DISCRIMINATION PROHIBITED. 


§ 3048. Discrimination prohibited. Any person, firm, company, associa- 
tion or corporation, foreign or domestic, doing business in the state of North 
Dakota, and engaged in the production, manufacture or distribution of any 
commodity in general use, that shall intentionally, for the purpose of destroy- 
ing the business of a competitor in any locality, discriminate between dif- 
ferent sections, communities or cities of this state, by selling such commodity 
at a lower rate in one section, community or city, than is charged for said 
commodity by said party in another section, community or city, after making 
due allowance for the difference, if any, in the grade or quality, and in the 
actual cost of transportation from the point of production, if a raw product, 
or from the point of manufacture, if a manufactured product, shall be deemed 
guilty of unfair discrimination, which is hereby prohibited and declared to 
be unlawful. [1907, ch. 260, § 1.] 

Forbidding the sale of a commodity in a particular locality at a lower rate than else- 
where, for the purpose of atifiing competition. 42 LR.A(NA. ) 804. 

Forbidding the payment of a higher price for a commodity in a particular community 
than elsewhere, for the purpose of stifling competition. 42 L.R.A.(NS.) 821. 

§ 3049. Penalty. Any person, firm, company, association or corporation 
violating any of the provisions of the preceding section, and any officer, 
agent or receiver of any firm, company, association or corporation, or any 
member of the same or any individual found guilty of a violation thereof, 
shall be fined not less than five hundred dollars, nor more than five tnou- 
sand dollars, or be imprisoned in the county jail not to exceed one year, or 
suffer both penalties. [1907, ch. 260, § 2.] 

§ 3050. Contracts void. All contracts or agreements made in violation of 
ee re [eno of the two preceding sections shall be void. [1907, 
ch. : : 

§ 8051. Duty of county attorney and attorney-general. It shall be the 
duty of the county attorneys, in their counties, and the attorney-general, to 
enforce the provisions of the preceding sections of this article by appropriate 
actions in courts of competent jurisdiction. [1907, ch. 260, § 4.] 

§ 3052. Duty of secretary of state. If complaint shall be made to the sec- 
retary of state that any corporation authorized to do business in this state 
is guilty of unfair discrimination within the terms of this article, it shall be 
the duty of the secretary of state to refer the matter to the attorney-general, . 
who may, if the facts justify it in his judgment, institute proceedings in the 
courts against such corporation. [1907, ch. 260, § 5.] 

§ 3053. Charter and rights forfeited. If any corporation, foreign or 
domestic, authorized to do business in this state, is found guilty of unfair 
discrimination, such finding shall cause a forfeiture of all the privileges and 
rights conferred by the laws of this state upon corporations and shall bar 
its right to do business in this state. [1907, ch. 260, § 6.] 

§ 3054. Duty of attorney-general. If any corporation, having been found 
guilty of a violation of any of the provisions of this article, shall continue 
or attempt to do business in this state, it shall be the duty of tne attorney- 
general by a proper action in the name of the state of North Dakota to enjoin 
such corporation from transacting all business of every kind and character 
in said state of North Dakota. [1907, ch. 260, § 7.] 

§ 3055. Remedies cumulative. Nothing in this article shall be construed 
as repealing any other act, or part of act, but the remedies herein provided 
shall be cumulative to all other remedies provided by law. [1907, ch. 260, 
§ 8.) 


47 737 


§§ 3056-3057 POLITICAL CODE. Police of the State. 


ARTICLE 68.— Locs anD LUMBER. 


§ 3056. Lawful to boom logs in navigable rivers. It shall be lawful for 
any person having logs or lumber in any stream navigable for water crafts 
in this state, to boom logs or lumber along the shore and to secure the 
boom by means of piles driven in the stream, or by chains, ropes, timber or 
traverse poles made fast at points along the shore; provided, that there 
shall be at all times sufficient channel left clear for the free passage of 
any crafts or rafts usually navigating such stream. [R. C. 1905, § 2212; 
R. C. 1899, § 1758.] 

Sa of riparian owners to use stream for floating logs. 41 L.R.A. 371. 

Relative rights of those using stream for floating logs or maintaining boom and those 
navigating vessel thereon. 28 LR.A(NS.) 144, 

Relative rights and duties of those maintaining bridges across streams and those float- 
ing logs therein. 38 L.R.A.(NS.) 114. 

Relative rights and duties between those maintaining dam in floatable stream and those 
using stream for floating logs therein. 23 L.R.A.(N.S.) 545. 

Correlative rights of log owners and riparian owners. 41 L.R.A. 377; 32 L.R.A.(N.S.) 
376. 

Liability for injuries to riparian owner by running logs in stream. 41 L.R.A. 494; 64 
L.R.A. 983, 986; 85 L.R.A.(N.G.) 824. 

Right of riparian owner to compensation for damages to his property by construction 
under legislative authority of dams or booms for floating or storing logs. 22 L.R.A. 
(NS.) 641. 


ARTICLE 69.— OIL INSPECTION. 


“Oil Inspection ” was the title of R. C. 1905, Pol. Code, chapter 24, article 44, which is 
deemed to be entirely superseded by the following article spieirdage solely of Laws 1913, 
ch. 214. The latter (in section 24) repeals “all acts and parts of acts in conflict here- 
with” and specifically Laws 1909, ch. 171, which had impliedly superseded the above- 
mentioned article in Revised Codes of 1905. 

State oil inspector ex-officio inspector of coal, see section 3085. 

§ 3057. Oil inspector. Appointment of deputies. Salaries. The governor 
shall, by and with the advice and consent of the senate, appoint a suitable 
person, a citizen of this state, who is now [not] engaged directly or indirectly 
in the manufacturing, dealing or vending of petroleum, illuminating oils, 
gasolines or other petroleum products hereinafter mentioned, whose title 
shall be the state inspector of oils, and whose term of office shall be two 
years, commencing on the first Tuesday in April succeeding his appointment, 
or until his successor shall be appointed and shall qualify. Said state in- 
spector shall appoint a deputy inspector at all points designated as ports of 
entry, whose salary shall be as hereinafter provided. The said state inspector 
of oils and his deputies shall have the right, and it shall be his duty to enter 
into or upon the premises of any manufacturer, dealer, vender of these 
refined petroleum oils or gasolines at any time for the inspection of such 
oils and gasolines, and to inspect any books or papers of such manufacturers, 
dealers or transportation companies pertaining to the shipment or sale of 
such oils or gasoline, and all receptacles in which such oils or gasoline are 
or may be contained. Such state inspector of oils shall receive an annual 
salary of two thousand five hundred dollars, payable monthly on the first 
day of each calendar month, and each and all of such deputies shall receive 
salaries payable monthly on the first day of each calendar month, unless 
otherwise ordered by the state inspector of oils, as follows: 

At ports of entry, where the total number of barrels inspected is in excess 
of eight thousand per annum, the salary shall be fifty dollars per month. 

At ports of entry, where the total number of barrels is in excess of fifteen 
thousand per annum, the salary shall be seventy-five dollars per month. 

All ports of entry where the total number of barrels is in excess of twenty- 
five thousand per annum the salary of deputy oil inspectors shall be one 
hundred dollars per month; provided, that the salary of the deputy oil 
inspectors at the designated points of éntry shall be based upon the last 
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annual report of the state oil inspector as to the amount of barrels of oil 
inspected. All other deputies shall receive a salary of not less than ten 
dollars Pa month nor more than thirty dollars per month, as in the judg- 
ment of the state inspector of oils is just compensation for services per- 
formed. The state inspector of oils shall make and file with the state auditor 
on or before the fifth day of each month monthly statements, under oath, 
of all inspections made by himself and his deputies under the provisions of 
this article. [1913, ch. 214, § 1; 1909, ch. 171, § 1; R. C. 1905, § 2213; 1890, 
oe vt § be R. C. 1895, § 1759; 1901, ch. 128, § 1; 1903, ch. 129, § 1; 1905, 
eh, 141, § 1. 
As :, ise monthly statements mentioned in the last sentence of the section, see note 
to section 3060. ; 
Section 653e makes an appropriation for the salary of the state oil inspector, and sec- 
tion 653b specifies how the appropriation shall be paid. 


§ 3058. State auditor’s duties. It shall be the duty of the state auditor 
to furnish the state treasurer with a summary of inspection fees due to the 
state of North Dakota, designating the name and address of consignors and 
the amount of inspection fees, on or before the tenth day of each month. 
[1913, ch. 214, § 2.] 

§ 3059. State treasurer’s duties. It shall be the duty of the state treas- 
urer to promptly send to the state inspector of oils the name and address 
of any person, firm or corporation failing to pay inspection fees as provided 
in this article. The said state inspector of oils or his deputies shall, on receipt 
of said notice from the state treasurer, hold any or all future shipments of 
petroleum, illuminating oils, gasolines, or other petroleum products con- 
signed by such person, firm or corporation until all delinquent inspection 
eta been paid according to the provisions of this article. (1913, ch. 214, 

§ 3060. Payment of fees. The inspection fees due to the state of North 
Dakota, as provided in this article, must be paid by the consignor of the 
said petroleum, illuminating oils, gasolines or other petroleum products, 
directly to the state treasurer on or before the fifteenth day of each calendar 
month. [1913, ch. 214, § 4.] 

This is new legislation. R. C. 1905, § 2213, provided that the state inspector of oils 
“ghall make and file with the state auditor monthly statements under oath, of all fees 
collected under the provisions of this article, and pay the amount so collected to the 
state treasurer on or before the tenth day of each month, taking the state treasurer’s 
receipt therefor, and file such receipt with the state auditor on or before the fifteenth day 
of each month; the money so received by the treasurer to be kept in a separate fund to 
be known as the “ Oil Inspection Fund.” Laws 1911, ch. 198, provided as follows: 

“§ 1. Any and all funds now in the hands of the state treasurer to the credit of the 
so-called “oil inspection fund” shall be, on the taking effect of this act, by the state 
treasurer turned into the general fund of the state of North Dakota and said separate 
fund is aris Sracdon pate 

“§ 2. All future collections made by the state inspector of oils, when received by the 
state treasurer, shall be credited to the general fund of the state.” 

Since inspection fees are now to be paid directly to the state treasurer (see alao sec- 
tion 3071) the foregoing provisions are obsolete. 

§ 3061. Oath. Bond. The state inspector of oils and his deputies shall 
each, before entering upon the discharge of his duties, take oath or affirma- 
tion, according to the constitution of this state and the laws thereof, and 
shall file the same with the secretary of state. The said state inspector of 
oils shall execute a bond to the state of North Dakota in the penal sum of 
five thousand dollars, with such surety as shall be approved by the governor 
of the state, conditioned for the faithful performance of the duties herein 
imposed, which bond shall be for the use of the state of North Dakota, and 
of all persons aggrieved by the act or failure of act of the state inspector 
of oils, and the same shall be filed with the secretary of state. Each such 
deputy inspector of oils shall, before entering upon the discharge of his 
duties, execute a bond to the state of North Dakota in the penal sum of 
not less than one thousand dollars nor more than five thousand dollars, as 
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the state inspector of oils shall prescribe, which bond shall be approved by 
the governor and filed with the secretary of state; and such bond shall be 
conditioned for the faithful performance of the duties herein imposed and 
shall be for the use of the state of North Dakota, and all persons aggrieved 
by the act or failure of act of such deputy inspector of oils. [1913, ch. 214, 
§ 5; 1909, ch. 171, § 2; R. C. 1905, § 2214; 1890, ch. 107, § 3; R. C. 1899, 
§ 1761; 1901, ch. 128, § 2; 1903, ch. 129, § 2; 1905, ch. 141, § 2.] 

§ 3062. Oil companies shall execute bond to guarantee payment of fees. 
Any person, firm or corporation shipping into the state petroleum, illuminat- 
ing oils, gasolines or other petroleum products for sale, or manufacturing 
within the state such petroleum, illuminating oils, gasolines or other petro- 
leum products, shall execute a bond to the state of North Dakota in the 
penal sum of not less than five hundred dollars. In case the inspection fees 
of any person, firm or corporation exceed the amount of five hundred dollars 
for any calendar month such person, firm or corporation shall execute a 
bond to the state of North Dakota for twice the amount of the maximum 
fees paid by such person, firm or corporation for any month of the preceding 
ealendar year, with such surety as shall be approved by the governor of 
the state, conditioned for the faithful payment of inspection fees herein 
imposed, which bond shall be for the use of the state of North Dakota, and 
shall be filed with the secretary of state not later than May first, 1913. 
Provided, that any person, firm or corporation doing business in the state 
at the time of the taking effect of this article shall file such bond not more 
than thirty days after shipment of the first consignment into the state. 
[1913, ch. 214, § 6.] 

§ 3063. Inspector to furnish apparatus. The state inspector of oils shall, 
immediately upon the appointment and qualification of the deputies named 
in section 3057, procure and furnish to such deputies such apparatus as 
may be necessary to carry out the provisions of this article. He may also 
purchase from time to time the apparatus for making tests of petroleum, 
illuminating oils, gasoline and other petroleum products as hereinafter pro- 
vided, and pay the necessary travel and other expenses of the department. 
[1913, ch. 214, § 7; 1909, ch. 171, § 3; R. C. 1905, § 2215; 1901, ch. 128, § 3; 
1903, ch. 129, § 3; 1905, ch. 141, § 3.] 

§ 3064. Inspector’s duties. All illuminating oils, the product of petro- 
leum, or into which petroleum or any product of petroleum enters or is 
found as a constituent, whether manufactured in this state or not, shall be 
inspected as provided in this article before being sold or offered for sale or 
used for illuminating purposes in this state. It shall be the duty of the 
state inspector of oils, or his deputies, to examine and test within this state 
all such oils held or offered for sale or sold by any manufacturer, vender, 
person, firm or corporation in this state for illuminating purposes, and if 
upon such tests and examination said illuminating oils shall meet the require- 
ments hereinafter specified he shall affix to the receptacle containing the 
same his brand, showing the date of his inspection, his name, and the words, 
‘‘Approved, flash test not less than one hundred (100) degrees, fire test 
not less than one hundred and twenty-five (125) degrees.’’ But if such 
illuminating oils, so tested. shall not meet said requirements, hereinafter 
specified, the words, ‘‘ Rejected for illuminating purposes,’’ shall be marked 
in plain letters upon the receptacle containing the same. 

All oils, the product of petroleum, or into which petroleum, or any product 
of petroleum enters or is found as a constituent, sold or offered for sale or 
used in this state for illuminating purposes, shall conform to the following 
requirements: The color shall be water white when viewed by transmitted 
light through a layer of oil four inches deep. It shall not give a flash test 
below one hundred (100) degrees, closed cup test, Elliott cup, and shall not 
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have a fire test below one hundred and twenty-five (125) degrees Fahrenheit, 
Elliott cup. 

Said state inspector of oils or his deputies shall also examine and test, 
within this state, all such illuminating oils held or offered for sale or sold 
for illuminating purposes by any manufacturer, vender or by any person, 
firm or corporation in this state, for gravity. The gravity of said illuminat- 
ing oils shall be determined by the Tagliabue standard, registered hydrometer, 
Beaume scale, at a temperature of sixty (60) degrees Fahrenheit; and every 
manufacturer, vender or dealer in said illuminating oils in this state shall 
stencil on each barrel or package containing said illuminating oils the words, 
‘‘ Gravity Test not less than .......... degrees Beaume,’’ inserting in the 
blank space left therefor a Beaume gravity not higher than the actual 
Beaume gravity of the contents at a temperature of sixty (60) degrees 
Fahrenheit. . 

Every person, firm or corporation selling or delivering said illuminating 
oil in bulk by means of portable tanks or tank wagons, or at retail, shall, 
in lieu of the stamp or brand above provided for, furnish and deliver to the 
purchaser a certificate covering each delivery therefor in the following 
words, figures and terms: 

‘‘ This is to certify that the illuminating oil covered by this sale has a 
gravity test of not less than .......... degrees, Beaume, and a flash test 
of not less than one hundred (100) degrees, and a fire test of not less than 
one hundred and twenty-five (125) degrees, and has been inspected and 
approved by the state oil inspector, and complies with North Dakota chemical 
tests.’ 

Inserting in the blank space left therefor a Beaume gravity not higher 
than the actual Beaume gravity of the oil covered by the sale at a tempera- 
ture of sixty (60) degrees Fahrenheit; provided, so-called fuel oil and other 
petroleum products test forty (40) degrees Beaume or lower at a tempera- 
ture of sixty (60) degrees Fahrenheit shall be inspected as in this act pro- 
vided, and the same shall be labeled ‘‘ fuel oil ’’ or ‘‘ distillate,’’ as the case 
may be, and the fee for inspection and branding or labeling the same shall 
be twenty-five (25) cents per barrel. It is not the intent of this provision 
to include lubricating oils. [1913, ch. 214, § 8; 1909, ch. 171, § 5; BR. C. 1905, 
§§ 2216, 2218; 1901, ch. 128, §§ 4, 6, 7; 1903, ch. 129, §§ 4, 6; 1905, ch. 141, 
§§ 4, 6; 1897, ch. 90; R. C. 1899, § 1760.] 

Right to require that articles offered for sale shall answer a designated standard of 
purity. 41 L.R.A.(N.S.) 149. 

§ 3065. Duty of seller. Penalty. All oils the product of petroleum, or into 
which petroleum or any product of petroleum enters or is found as a con- 
stituent, sold or offered for sale, or used in this state for illuminating pur- 
poses shall likewise conform to the following, which shall be known as 
chemical tests, to wit: (a) Such illuminating oils shall not contain water or 
tar-like matter, nor shall they contain more than a trace of any sulphur 
compound. (b) It shall be the duty of the state inspector of oils, or his 
deputy, to at least once in each ninety days have a chemical test made at 
the state university and the state agricultural college, demonstrating whether 
or not such oils contain more than four per cent residue after being distilled 
at a temperature of five hundred and seventy (570) degrees Fanrenheit, and 
shall not contain more than six per cent of oil distilling at three hundred and 
ten (310) degrees Fahrenheit, when one hundred (100) cubic centimeters of 
the oil are distilled from a side-neck distilling flask two and three-fourths 
inches in diameter, the length of the neck between the body of the flask 
and the side tube being two and one-half inches, said flask to be covered 
with a closely adhering jacket of asbestos paper; also, a determination of 
the amount of sulphur compounds in said oils, together with such burning 
tests as may be necessary to determine the photometric value of the oils, 
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which shall not, in the photometric test, when burning under normal con- 
ditions, show a fall of more than twenty-five per cent in candlepower in a 
test of not less than six nor more than eight hours’ duration, consuming 
ninety-five per cent of the oil. The result of such chemical tests shall be 
included in the annual report of the state inspector of oils to the governor. 
The failure of the state inspector of oils to have the above tests made shall 
render him liable to a fine of one hundred dollars for each offense. In case 
any corporation, company or individual, manufacturer or vender, has or 
offers for sale for illuminating purposes oils which do not comply with the 
hereinbefore prescribed chemical tests, the state inspector of oils shall reject 
such oils for illuminating purposes, and the offending officer of any such 
corporation or company, or the manufacturer, vender or individual having 
or offering for sale for illuminating purposes such oils shall be deemed 
guilty of a misdemeanor. [1913, ch. 214, § 814; 1909, ch. 171, § 5; R. C. 1905, 
§ 2218; 1897, ch. 90; R. C. 1899, § 1760; 1901, ch. 128, §§ 6, 7; 1903, ch. 129, 
§ 6; 1905, ch. 141, § 6.] 

3066. Duty of seller. Penalty. All gasolines and all petroleum products 
naving a flash test of less than one hundred (100) degrees Fahrenheit, closed 
cup test, Elliott cup, whether manufactured in this state or not, shall be 
inspected as provided in this article before being sold or offered for sale or 
used in this state. It shall be the duty of the state inspector of oils or his 
deputies to examine and test within this state all such gasolines and petroleum 
products of less than one hundred (100) degrees Fahrenheit, flash test, held 
or offered for sale or sold by any manufacturer, vender, person, firm or 
corporation in this state for gravity. The gravity of said gasolines and said 
petroleum products of less than one hundred (100) degrees Fahrenheit, flash 
test, shall be determined by the Tagliabue standard registered hydrometer, 
Beaume scale, at a temperature of sixty (60) degrees Fahrenheit. After 
making said examination and test he shall affix to the receptacle containing 
the same his brand showing the date of inspection, his name and the word 
‘* inspected.’’ 

Every person, firm or corporation selling or delivering any of tne said 
gasolines or petroleum products of less than one hundred (100) degrees 
Fahrenheit, flash test, in this state, in barrels or packages, shall plainly stencil 
or label on each barrel or package containing the same the words ‘‘ Gravity 
not less than ............ degrees, Beaume. Unsafe for illuminating pur- 
poses. For power purposes only.’’ Inserting in the blank space left therefor 
a Beaume gravity not higher than the actual Beaume gravity of the contents 
of said barrel or package at a temperature of sixty (60) degrees Fahrenheit. 
Every person, firm or corporation selling or delivering said gasoline or 
petroleum products of less taan one hundred (100) degrees Fahrenheit, flash 
test, by means of portable tanks or tank wagons, or at retail, shall, in lieu 
of the stamp, brand or label hereinbefore provided for, furnish and deliver to 
the purchaser a certificate covering each delivery of the same in the following 
words, figures and terms: 

‘* This is to certify that the gasoline or petroleum product of less than one 
hundred (100) degrees Fahrenheit, flash test, covered by this sale, is unsafe 
for illuminating purposes, has a gravity of not less than ............ degrees 
Beaume, and has been inspected by the state inspector of oils. For power 
purposes only.”’ 

Inserting in the blank space left therefor a Beaume gravity of not higher 
than the actual Beaume gravity, at a temperature of sixty (60) degrees 
Fahrenheit, if the gasoline or petroleum products of less than one hundred 
(100) degrees Fahrenheit, flash test, covered by said sale. Provided, never- 
theless, that all gasolines sold or offered for sale in this state for household 
purposes shall, when one hundred cubic centimeters are subjected to distilla- 
tion in a flask as described for distilling oil, show not less than three per 
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cent distilling at one hundred and fifty-eight (158) degrees Fahrenheit, and 
there shall not be more than six per cent residue at two hundred and eighty- 
four (284) degrees Fahrenheit, which shall be known as the chemical test for 
gasoline sold or offered for sale in this state for household purposes. 

Every person, firm or corporation selling or delivering any such gasoline in 
barrels or packages shall plainly stencil or label on each barrel or package 
containing the same, the words: 

‘‘ Gravity not less than ............ degrees Beaume. Unsafe for illumi- 
nating purposes. Sold for household purposes.’’ 

Every person, firm or corporation selling or delivering such gasoline in 
bulk by means of portable tanks or tank wagons, or at retail, shall, in lieu 
of the stamp or brand hereinbefore provided for, furnish and deliver to the 
purchaser a certificate covering each delivery thereof in the following words, 
figures and terms: 

‘‘ This is to certify that the gasoline or petroleum product of less than 
ene hundred degrees Fahrenheit, flash test, covered by this sale, is unsafe for 
illuminating purposes; has a gravity test of not less than ............ degrees 
Beaume; has been inspected by the state inspector of oils and complies with 
the North Dakota chemical test for gasoline for household purposes.”’ 

Inserting in the blank space left therefor a Beaume gravity not higher than 
the Beaume gravity of the gasoline or petroleum product of less than one hun- 
dred (100) degrees Fahrenheit, flash test, covered by said sale, at a tempera- 
ture of sixty (60) degrees Fahrenheit. 

Any person, firm or corporation selling or offering to sell within this state 
gasoline for household purposes which does not comply with the foregoing 
requirements, shall be guilty of a misdemeanor. [1913, ch. 214, § 9; 1909, 
ch. 171, §§ 5, 10; RB. C. 1905, §§ 2218, 2222; 1897, ch. 90; R. C. 1899, §§ 1760, 
1765; 1901, ch. 128, §§ 6, 7, 14; 1903, "ch. 129, §§ 6, 10; 1905, ch. 141, §§ 6, 10; 
1890, ch. 107, § 7. ] 

§ 3067. Providing appropriations for chemical tests. [For the purpose of 
employing chemists and the purchase of apparatus and material, and to cover 
any other expenses incident to the making of chemical tests as above pro- 
vided, there shall be set aside from the general funds four thousand dollars 
annually, which sum shall be divided equally between the state university and 
the state agricultural college, and shall be paid quarterly of each year to the 
treasurers of said institutions in July, October, January and April.j] It shall 
be the duty of the chemist of the state university and the agricultural college, 
having in charge the testing of oils, to make tests of such lubricating oils as 
are submitted to them to determine the lubricating value of the oils submitted 
to be tested. (1913, ch. 214, § 10.] 

“ The item carried in section 10 [§ 3067] providing that there shall be set aside from 
the general fund four thousand dollars annually” was “vetoed for the reason that the 
appropriations largely exceed the revenues of the state,” in Laws 1913, ch. 214, p. 337. 

§ 3068. Brand to be stamped on containers. Every person, firm or corpo- 
ration offering for sale or selling or manufacturing within the state, such 
illuminating oils, gasolines or petroleum products of less than one hundred 
(100) degrees Fahrenheit, flash test, shall stamp or brand every package, 
barrel or cask containing the same with the name of brand contained in such 
package, cask or barrel. Every package, cask or barrel which contains gaso- 
line or any petroleum product of less than one hundred (100) degrees 
Fahrenheit, flash test, shall be branded before being shipped into the state, 
‘* unsafe for illuminating purposes.’’ [1913, ch. 214, § 11; 1909, ch. 171, § 4; 
R. C. 1905, § 2217; 1890, ch. 107, § 5; BR. C. 1899, § 1763; 1901, ch. 128, § 5; 
1903, ch. 129, § 5; ” 1905, ch. 141, § 6.] 


Police regulations as to labeling. articles of commerce. 1 L.R.A.(N.S.) 184; 17 L.R.A. 
(NS.) 684; 40 L.R.A.(N.S.) 875. 


§ 3069. Duty of inspector, of transportation company. Penalty. It shall 
be the duty of the state inspector of oils to forward to each of the transporta- 
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tion companies whose lines enter the state, and to the state auditor, a list of 
the ports of entry which have been created, at once upon entering upon the 
duties of his office, and to report to such companies and state auditor new 
ports of entry as they may be established, togetner with the names of the 
deputies at each port; and the transportation company bringing petroleum, 
illuminating oils, gasolines, petroleum products of less than one hundred (100) 
degrees Fahrenheit, flash test, into the state, subject to inspection as herein 
provided, shall stop and hold for inspection at points designated as ports of 
entry, all consignments of such goods, and a failure to do so will be a 
misdemeanor on the part of the transportation company and its representative 
in charge, and punishable by a fine not to exceed one hundred and fifty 
dollars, or by imprisonment not to exceed thirty days, or both. Any person, 
firm, corporation or individual bringing into the state such goods in same 
manner are subject to same regulations and penalties, except as to notifica- 
tions of ports of entry and deputies, and for their notification notices shall be 
posted at every transportation company’s station in each port of entry. [1913, 
ch, 214, § 12; 1909, ch. 171, § 6.] 

§ 3070. Inspector’s fees. Each and every inspector and deputy inspector 
who shall inspect any consignment of illuminating oils or gasoline or petro- 
leum products of less than one hundred (100) degrees Fahrenheit, flash test, 
as provided in this article, shall charge the consignor of such goods the sum 
of twenty-five cents for testing a barrel or less quantity. Fifty gallons shall 
constitute a barrel. Every such inspector and deputy inspector shall keep 
an accurate record of all such goods inspected, rejected, branded or certified 
to by him, which record shall state the date of such inspection; the number 
of packages, barrels, casks or tanks approved; the number rejected; the name 
of the persons for whom inspected; the name of the person to whom con- 
signed, with his address; the sum of money charged for such inspection; and 
such records shall be open to all persons interested. The state inspector of 
oils shall, in the month of January, in each year, make and deliver to the 
governor a report of his acts, and those of his deputies, during the year pre- 
ceding, together with remarks and suggestions for the benefit of the service, 
which shall include a copy and summary of the report submitted by said 
deputies as provided in this section. [1913, ch. 214, § 13; 1909, ch. 171, § 7; 
R. C. 1905, § 2219; 1890, ch. 107, §§ 4, 6; R. C. 1895, §§ 1762, 1764; 1901, 
ch. 128, § 9; 1903, ch. 129, § 7; 1905, ch. 141, § 7.] 

§ 3071. Inspection reports. A record of all inspections shall be made in 
quadruplicate in a carbon copy book; one copy shall be retained at the port 
of entry where inspection is made. On the date of inspection, one copy of 
the report shall be forwarded to the consignor, one copy to the state inspector 
of oils and one copy to the state auditor, either on the date of inspection or 
on or before the fifth day of the succeeding month, at the discretion of the 
state inspector of oils. On the first day of each month each deputy shall also 
furnish to the state inspector of oils and state auditor a summary of any and 
all inspections made by him during the month preceding, including the name 
and address of every consignor and the amount of inspection fees due. One 
copy of the monthly summary shall be retained at each port of entry. (1913, 
eh. 214, § 14; 1909, ch. 171, § 7; BR. C. 1905, § 2219; 1890, ch. 107, §§ 4, 6; 
- ; 1895, §§ 1762, 1764; 1901, ch. 128, § 9; 1903, ch. 129, § 7; 1905, ch. 141, 

7. 
§ 3072. Inspector and deputies shall not deal in petroleum products. 
Penalty. It shall be unlawful for the state inspector of oils or his deputies, 
to directly or indirectly, while in office, traffic in any of the illuminating oils, 
gasoline or other petroleum products which he has been appointed to inspect. 
Any person violating the provisions of this section shall be subject to a 
penalty of not exceeding five hundred dollars and be removed from office. 
[1913, ch. 214, § 15; 1909, ch. 171, § 15; BR. C. 1905, § 2220; 1890, ch. 107, 
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yay R. C. 1899, § 1771; 1901, ch. 128, § 12; 1903, ch. 129, § 8; 1905, ch. 141, 


§ 3073. State’s attorney shali prosecute in certain cases. It shall be the 
duty of the state inspector of oils, or any of his deputies, or any person having 
cognizance of any violation of the provisions of this article, to forthwith make 
complaint to the state’s attorney for the county in which the offense is 
alleged to have been committed, against the person or persons 80 offending, 
and it is hereby made the duty of such state’s attorney to represent and 
prosecute on behalf of the people in this county all cases of offense 
arising under the provisions of this article. Any inspector or state’s 
attorney who willfully refuses or neglects to carry out the provisions of this 
section shall be deemed guilty of a misdemeanor and shall, upon convic- 
tion thereof, be removed from office. [1913, ch. 214, § 16; 1909, ch. 171, § 9; 
R. C. 1905, § 2991. 1890, ch. 107, § 12; R. C. 1899, § 1770; 1901, ‘ch. 128, 13; 
1903, ch. 129, § 9; 1905, ch. 141, § 9.] 

§ 3074. False brand. Adulteration. Penalty. It shall be unlawful for any 
person, firm or corporation, whether vender, dealer or manufacturer, to 
knowingly have, use, sell, attempt to sell or deliver to any person in this state 
for illuminating purposes any of the illuminating oils hereinbefore mentioned, 
until the same shall have been inspected and approved, and branded, labeled 
or certified, according to the provisions of this article. It shall be unlawful 
for any person, firm, corporation, whether vender, dealer or manufacturer, to 
knowingly have, use, attempt to sell or deliver to any person in this state, 
any of the gasolines or petroleum products of less than one hundred (100) 
degrees Fahrenheit, flash test, until the same shall have been inspected and 
branded, labeled or certified, according to the provisions of this article. It 
shall be unlawful for any person to falsely brand and label any package, 
barrel or cask, or falsely certify to the contents of any tank car, tank or 
tank wagon containing said illuminating oils or said gasolines or said petro- 
leum products of less than one hundred (100) degrees Fahrenheit, flash test, 
or to deliver therefrom, for the purpose of deceiving the purchaser thereof in 
any manner, as to the contents of the same. It shall be unlawful for any 
person to dispose of any empty barrel, cask or package that has once been 
used for said illuminating oils or gasolines or petroleum products of less than 
one hundred (100) degrees Fahrenheit, flash test, and has been branded or 
labeled in accordance with this article, before thoroughly cancelling, remov- 
ing or effacing the inspection brand on the same. 

It shall be unlawful for any person, firm or corporation to adulterate with 
paraffin or other substance for the purpose of sale or use, any of the illumi- 
nating oils specified in this article, nor shall any person knowingly use or 
sell or offer for sale for illuminating purposes, oils which shall emit a com- 
bustible vapor at a temperature of less than one hundred (100) degrees 
Fahrenheit, according to the test herein described. 

Any person violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor and shall be subject to a penalty not to exceed five 
hundred dollars fine, or imprisonment in the state penitentiary not exceeding 
one year, or both such fine and imprisonment. [1913, ch. 214, § 17; 1909, 
eh. 171, § 10; R. C. 1905, § 2222; 1890, ch. 107, § 7; R. C. 1899, § 1765; 1901, 

ch. 128, § 14; 1903, ch. 129, § 10; 1905, ch. 141, § 10.] 

' § 8075. Containers. Penalty. It shall be unlawful for any person, firm or 
corporation to keep for sale or use or to sell any gasoline or petroleum 
products of less than one hundred (100) degrees Fahrenheit, flash test, in 
any barrel, cask, package, can or receptacle, unless the same is painted red, 
or to keep for sale or use or to sell, any petroleum, illuminating oils, in any 
barrel, cask, package, can or receptacle, if the same is painted red; provided, 
however, that in case of gasoline, benzine or naphtha being sold in bottles 
for cleaning and similar purposes, it shall be deemed sufficient if the contents 
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are so designated by red label securely pasted or attached thereto bearing 
the words, “‘ gasoline,’ ‘‘ benzine ’’ or ‘‘ naphtha,’’ as the case may be; 
provided, however, that the provisions of this article shall not apply to any 
barrel, cask, package, can or other receptacle, the capacity of which is over 
sixty gallons. 

Any person, firm or corporation violating any of the provisions of this 
section shall be punished by a fine of not more than twenty-five dollars, or 
by imprisonment in the county jail not to exceed sixty days, or both. [1913, 
ch. 214, § 18; R. C. 1905, §§ 2228, 2229; 1903, ch. 104, §§ 1, 2.] 

§ 3076. Penalty. Whoever shall knowingly use, sell or cause to be sold 
unlawfully for illuminating purposes any of the illuminating oils specified in 
this article which are below one hundred (100) degrees Fahrenheit, flash 
test, as tested by the official test as herein described, shall be liable to any 
person purchasing such oil, or to any person injured thereby for any damage 
to any person or property arising from an explosion thereof. ([1913, ch. 214, 
§ 19; 1909, ch. 171, § 11; R. C. 1905, § 2223; 1890, ch. 107, § 10; R. C. 1899, 
§ 1768 a 1901, ch. 128, § 15; 1908, ch. 129, § 11; 1905, ch. 141, § 11.] 


fense of contributory negligence may be interposed, where such negligence was proxi- 
mate and efficient cause of explosion. Morrison v. Lee, 22 N. D. 251, 38 L.R.A.(NS.) 412, 
133 N. W. 548, 1 N.C. C. A. 258. 

Liability of manufacturer, packer or vender to persons not in privity of contract, for 
injuries from defects in articles sold in violation of statute. 48 L.R.A.(N.S.) 219. 
eye negligence as defense in case of explosion of oil below standard. 38 L.R.A. 

§ 3077. Removed from office in certain cases. It shall be the duty of the 
governor, whenever he shall find that the state inspector of oils is guilty of 
refusal or neglect to discharge any of the duties enjoined upon him by this 
article, to promptly remove him from office. It shall be the duty of the state 
inspector of oils to promptly remove from office any of his deputies who shall 
prove to be unfaithful or dishonest in the discharge of his duties. [1913, 
ch. 214, § 20; 1909, ch. 171, § 18; R. C. 1905, § 2225; 1901, ch. 128, § 17; 1903, 
ch. 129, § 13; 1905, ch. 141, § 13.] 

§ 3078. Ports of entry designated, how. The state inspector of oils is 
hereby authorized to designate as ports of entry ports where public necessity 
requires inspections should be made. For making inspection other than at 
points designated as ports of entry the state inspector of oils or his deputy 
shall be entitled, in addition to the fees prescribed, to actual traveling 
expenses, such expenses to be paid by the party for whom the inspection is 
made. [1913, ch. 214, § 21; 1909, ch. 171, § 14; BR. C. 1905, § 2226; 1899, 
ch. 117, § 5; R. C. 1899, § 17738d; 1901, ch. 128, § 18; 1903, ch. 129, § 14; 
1905, ch. 141, § 14.] 

§ 3079. Expenses paid out of general fund. All expenses other than salaries 
shall be paid out of the general fund on the order of the state inspector of 
oils. [1913, ch. 214, § 22; 1909, ch. 171, § 15.] 

§ 3080. No exemption from inspection and fees. Nothing in this article 
shall be construed to exempt from inspection and payment of fees any 
illuminating oils, gasoline, power oils or distillates. [1913, ch. 214, § 23.] 


ARTICLE 70.— Coat Mine LICENSE AND STATISTICS. 


§ 3081. Coal mine license, how procured. The operator of each and every 
coal mine operated in the state of North Dakota, and selling coal to the’ 
general public, shall annually, on or before the tenth day of July, after the 
passage and approval of this article, procure a license from the commissioner 
of yee and labor, for which he shall pay a fee of five dollars. [1907, 
eh. 50, § 1. 

§ 3082. Statistics to be furnished. There shall be kept in a book to be 
provided for that purpose, at each mine operated and selling coal to the gen- 
eral public, the following information: Name of the mine; its location; when 
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it began business; by whom owned; by whom operated; number of tons of 
coal mined; number of men employed ; wages paid by the day, week, month 
and year; the total cost of operating the mine; the total amount of coal sold 
and the price received therefor, and such other statistical information as the 
commissioner of agriculture and labor may prescribe, to be kept by such mine, 
under the provisions of section 163; provided, that when the report of any 
operator of a coal mine in this state shows that the output of his mine has 
not been more than five hundred tons of coal for the year, the five dollars paid 
as license shall be returned to such operator. [1907, ch. 50, § 2 

§ 3083. Report to commissioner of agriculture. It shall be the duty of all 
persons operating mines within this state, as provided in sections 3081 and 
3082, to make a verified report to the commissioner of agriculture and labor, 
containing all the information to be kept by said mine operator, as provided 
in section 3082, together with such further information as the commissioner 
of agriculture ex labor may require under the provisions of section 163. 
[1907, ch. 50, § 3 

3084. Penalty ‘for failure to comply with law. Every mine owner and 

operator who shall operate any coal mine without first procuring the license 
herein provided for, or who shall willfully fail, neglect or refuse to comply 
with the provisions of this article, shall be deemed guilty of a misdemeanor, 
and on conviction thereof, shall be subject to a fine of one hundred dollars, 
or imprisonment in the county jail not exceeding thirty days, or both such 
fine and imprisonment, as the court may determine. [1907, ch. 50, § 4.] 


ARTICLE 71.— CoaL INSPECTION. 


§ 3085. Oil inspector ex-officio coal inspector. In order.to protect the inter- 
ests of the consumers of coal shipped into the state of North Dakota, the 
provisions herein enacted are made incumbent upon the state oil inspector, 
who shall be ex-officio inspector of coal imported into the state. (1913, 


ch. 213, § 1.] 
to the state oil inspector, see section 3057 et seq. 


§ 3086. Standards and tests. For the purpose of this article, coal marketed 
as anthracite shall meet as a standard the following requirements: 

(All determinations shall be made on a moisture-free basis.) In such 
standard the ash should be under fifteen per cent (15%) ; the British thermal 
units should be over 12,000. Any coal marketed below this standard shall be 
sold at a price based upon the following scale of reduction, the price correc- 
tions authorized for anthracite due to variations in the British thermal unit 
value in ‘‘ dry coal ’’ below. the standard herein specified and in ash content 
above said standard shall be determined in the following manner: 

The prices to be paid shall be computed by dividing the market price at the 
point of sale by the British thermal unit value hereinbefore specified and 
multiplying by the actual determined British thermal unit value from which 
shall be subtracted ten cents (10c) per ton for each increase of one per cent 
(1%) in ash content above fifteen per cent (15%), as hereinbefore specified. 
For the provisions of this article, coal other than anthracite and marketed as 
bituminous coal shall meet as a standard the following requirements: 

(All determinations shall be made on a moisture-free basis.) In such 
standard the ash should be under ten per cent (10%) and the British thermal 
units should be above thirteen thousand (13,000). 

Any bituminous coal marketed below the standard shall be sold at a price 
based upon the following scale of reduction, the price corrections authorized 
for bituminous coal due to variations in British thermal unit value in the 
‘‘ dry coal ’’ below the standard herein specified, and any ash content above 
said standard shall be determined in the following manner: 

The price to be paid shall be computed by dividing the market price at the 
point of sale by the British thermal unit value hereinbefore specified and 
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multiplying by the actual determined British thermal unit value, from which 
shall be subtracted seven cents (7c) per ton for each increase of one per cent 
(1%) in ash content above ten per cent (10%), as hereinbefore specified. [1913, 
ch. 213, § 2.] 

§ 3087. Duties and powers. It shall be the duty of the state oil inspector 
and his deputies to collect samples of anthracite and bituminous coals 
imported into this state when in the judgment of the state oil inspector there 
seems to be a need of so doing for the protection of the consumers; and in 
case of serious grievance upon the written request accompanied by a proper 
affidavit stating the party from whom the coal was purchased, the place and 
date of purchase and accompanied by such other information as may be 
required by the oil inspector, and provided that upon careful investigation 
there seems to be sufficient cause to warrant action, the state oil inspector or 
his deputies are hereby authorized to enter into or upon the premises of any 
dealer or vender of coal at any time for the inspection or taking of samples 
of anthracite or bituminous coal as herein specified. [1913, ch. 213, § 3.] 

§ 3088. Samples, how secured. Samples of coal shall be takeu from at least 
three ports of entry at intervals of not longer than ninety (90) days and all 
samples of coal taken for or subjected to tests under this article shall be 
promptly transmitted to the school of mines of the state university, and it 
shall then be the duty of the said school of mines to make the tests herein 
specified and report the results of said tests to the oil inspector. In securing 
samples, proper care shall be exercised to obtain an average sample of the lot 
to be tested and such sample shall not be less than fifty pounds or over one 
hundred pounds, which when tested at said school of mines shall be properly 
ee and sampled for the necessary tests herein provided. [1913, ch. 213, 
§ 4] An appropriation in section 5 of the act of 1913, above cited, for the purpose of mak- 

ing the tests, etc., was vetoed. Laws 1913, ch. 213, p. 334. 

§ 3089. Report. It shall be the duty of the state oil inspector to make a 

biennial report to the governor of the state of the inspection of coal imported 


into the state as herein provided. [1913, ch. 213, § 6.] 
As to biennial reports to the governor, see in general sections 95, 97, 98. 


ARTICLE 72.—ABSTRACTERS. 


§ 3090. Abstracters to give bonds. It shall be unlawful for any person, firm 
or corporation to engage or continue in the business of making or compiling 
abstracts of title to real estate in this state or to demand and receive pay for 
the same without first having for use in such business a complete set of 
abstract books or records of all instruments filed or of record in the office of 
the register of deeds in and for the county in which such business is to be 
conducted, or in good faith engaged in the preparation for not less than 
three months of such books or records, and without first. filing in the office of 
the county auditor of the county in which such business is to be conducted, 
a surety or personal bond to the county in the penal sum of ten thousand 
dollars for each and every ten thousand inhabitants or major part of that 
number residing within such county as shown by the official federal or state 
census last taken prior to the filing of such bond, to be approved as to form 
and security by the board of county commissioners of such county, con- 
ditioned for the payment by such abstracters of any and all damages that may 
be sustained by or accrue to any person by reason or on account of any error, 
deficiency or mistake in any abstract or certificate of title or continuation 
of an abstract of title made and issued by such person, firm or corporation ; 
provided, that in counties containing less than a major part of ten thousand 
inhabitants, the bond herein required shall be for not less than five thousand 
dollars. Provided, that if a personal bond is given there shall be at least 
three sureties, none of whom shall be officers or stockholders of the abstract 
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company and each of whom shall justify for the full amount of the bond. 
[1913, ch. 1; 1911, ch. 329, § 1; 1907, ch. 1; R. C. 1905, § 2231; 1899, ch. 1, §.1; 


R. C. 1895, § 1774; 1905, § 2.] 

This section amends R. C. 1905, § 2231, which, with R. C. 1905, §§ 2232, 2233 and 2234, 
had been amended in Laws 1911, ch. 329, the latter having been vetoed, reinstated by man- 
damus in State ex rel. Watkins v. Norton, 21 N. D. 473, 131 N. W. 257, and finally re- 
pealed in Laws 1913, ch. 1, § 2. 

Abstracters are liable to a purchaser of property who relies on their abstract, without 
regard to who paid for or ordered abstract. Goldberg v. Sisseton Loan & Title Co., 24 S. 
D. 49, 140 Am. St. Rep. 775, 123 N. W. 266. 

Liability of title abstracter. 12 L.R.A.(N.S.) 449; 26 L.R.A.(N.S.) 1207; 42 L.R.A. 
(N.S.) 176; 72 Am. St. Rep. 315. 

Right of abstracters to have access to public records. 124 Am. St. Rep. 911. 


§ 3091. Certificate issued, when. When any abstracter shall have filed 
his bond and the same shall have been approved as above provided, he shall 
be entitled to receive from such county auditor a certificate reciting that 
such bond has been duly approved and that the same has been filed in his office, 
which certificate shall be valid so long as such abstracter shall maintain his 
sureties upon the bond, unimpaired. [R. C. 1905, § 2232; 1889, ch. 1, § 2; 
R. C. 1899, § 1775.] 


See note to section 3090. 

§ 3092. Certificate of authority. It is the duty of the county auditor after 
the bond of any abstracter shall have been filed and approved to issue to such 
abstracter on demand a certificate of authority in writing, under his hand 
and official seal, which shall authorize him to make such abstracts. Such cer- 
tificate shall continue in force for five years, unless recalled or cancelled as 
provided in the next section. After such certificate shall have been issued 
the person, firm or corporation holding the same during the continuance of 
such certificate shall have full access to all records of the county during office 
hours; and it is the duty of any person, firm or corporation holding such certifi- 
eate, to furnish an abstract of the title to any tract of land in such county 
when requested to do so, on payment of the fees hereinafter provided. [R. C. 
1905, § 2233; 1889, ch. 1, § 2; R. C. 1895, § 1776.] 


See note to section 3090. 

§ 3093. Additional security. The bond herein provided for may run during 
the continuance of such person, firm or corporation in such abstract business, 
not to exceed five years, and the board of county commissioners may at any 
time require such abstracter upon ten days’ notice to furnish an additional 
bond, and show cause why the same should not be declared invalid, and the 
certificate thereof recalled and annulled, and if within such time such addi- 
tional bond is not furnished and no sufficient reason is shown to the com- 
missioners why the same should not be required, then the certificate issued 
to such abstracter shall be recalled and annulled. [R. C. 1905, § 2234; 1889, 


ch. 1, § 3; R. C. 1895, § 1777.] 
See note to section 3090. 


§ 3094. Appeal. The abstracter or complainant may have an appeal to 
the district court of such county from the decision of the board of county com- 
missioners by preserving the evidence taken at the hearing, which shall be 
certified up by the county auditor of such county; and such appeal shall be 
summarily decided by the court on such evidence, and the costs of such appeal, 
including the furnishing of such evidence, shall be adjudged against the 
defeated party. [R. C. 1905, § 2235; 1889, ch. 1, § 4; R. C. 1899, § 1778.] 

§ 3095. Penalty for violation. Any person, firm or corporation violating 
any of the provisions of this article shall be deemed guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine not exceeding one 
hundred dollars nor less than twenty-five dollars for each offense. [R. C. 
1905, § 2236; 1889, ch. 1, § 5; BR. C. 1899, § 1779.] 

§ 3096. Officers’ certificates to abstracts. The provisions of this article 
shall not be construed to prevent the register of deeds, county treasurer, 
and clerks of court of the different counties from certifying to abstracts 
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of title to lands from the records of the respective offices ; but such officers shall 

be liable on their official bond for the faithful performance of all acts as 

abstracters. [R. C. 1905, § 2237; 1889, ch. 1, § 6; R. C. 1895, § 1780.] 
Recording of abstracts, see section 5547. 

§ 3097. Fees. For making and certifying to abstracts under the provisions 
of this article, the following fees and no more shall be allowed: For the first 
entry on any one abstract, one dollar; for each subsequent entry or transfer 
on such abstract, twenty-five cents; for entry relating to taxes, twenty-five 
cents; for entry relating to mechanics’ liens, twenty-five cents; for entry as 
to judgments, which may constitute liens on the property so abstracted, 
fifteen cents for each name certified to; for certificate to abstract, twenty- 
five cents. It shall be the duty of such abstracters to continue any abstract 
so made by them, on the payment of twenty-five cents for each entry made 
thereon, and twenty-five cents for the certificate of continuation thereto. 
Each and every deed, mortgage, affidavit, lease, lis pendens, judgment, 
mechanic’s lien or other instrument on file or of record in the offices of the 
registers of deeds or clerks of court affecting the title to the real estate 
so abstracted shall constitute an entry; for the abstracting of estates in 
county courts which are not recorded in the office of the register of deeds, 
such fees may be charged by such abstracters as may be reasonable, but in no 
case to exceed five dollars for each estate. [R. C. 1905, § 2238; 1889, ch. 1, 
§ 7; R. C. 1895, § 1781.] 

§ 3098. Seal. Any person, firm or corporation furnishing abstracts of 
title to real property under the provisions of this article shall first provide 
a seal, which seal shall have stamped thereon the name and location of such 
person, firm or corporation, and shall deposit with the county auditor an 
impression of such seal before the certificate mentioned in section 3092 shall 
issue, which seal shall be affixed to every abstract or certificate of title, issued 
by such abstracters. [R. C. 1905, § 2239; 1889, ch. 1, § 8; BR. C. 1899, § 1782.] 

§ 3099. Auditor to certify abstracts. Fees. It shall be the duty of the 
county auditor to attach his certificate to each abstract of title to real estate 
of his county that may be presented to him for that purpose, which certificate 
shall show the amount of taxes due and unpaid against, or tax title affecting 
the land described in such abstract, as the same may appear from the records 
of his office, and collect therefor the sum of twenty-five cents for each abstract 
so certified. He shall keep a book known as a fee receipt book in which shall 
be kept true and correct records of all fees received by him for any purpose, 
and it shall be his duty to deliver to the county treasurer to be turned into 
the general fund on the first day of each month all fees collected by him 
during the preceding month and take a receipt from the county treasurer 
therefor, and for each failure or refusal to comply with the provisions of this 
section he shall be liable to a fine not exceeding one hundred dollars. (1911, 
ch. 111; R. C. 1905, § 2240; 1901, ch. 1.] 


The emergency section in the act of 1911, above cited, recites that “ under the present 
law county auditors are retaining the moneys received as fees for certifying to abstracts 
and deeds owing to an ambiguity in the language of the present law.” 


ARTICLE 73.— PuBLIO WAREHOUSES. 


§ 3100. Commissioners of railroads, powers and duties. The duties im- 
posed by the provisions of this article and the powers conferred herein devolve 
upon the commissioners of railroads. [R. C. 1905, § 2241; 1891, ch. 126, § 1; 
R. C. 1899, § 1783.] 

§ 3101. Commissioners of railroads. Duties. It shall be the duty of the 
commissioners of railroads to supervise the handling, weighing and storing 
of grain and seed; to establish all necessary rules and regulations for the 
weighing of grain and for the management of public warehouses of the 
state, so far as such rules and regulations may be necessary to enforce the 
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provisions of this article or any law in this state in regard to the same; 
Investigate all complaints of frauds or oppression in the grain trade of this 
_ state, and correct the same. They shall revoke the license of any warehouse 
for cause upon notice and hearing. (1909, ch. 230; R. C. 1905, § 2242; 1891, 
ch. 126, § 2; R. C. 1899, § 1784.] 
Law defining public warehouses and prescribing maximum charges constitutional. No 
deprivation of property or regulation of commerce. State v. Brass, 3 N. D. 482, 52 N. W. 
408, affirmed in Brass v. State, 153 U. 8. 391, 38 L.ed. 757, 14 Sup. Ot. Rep. 857. 
Board of railroad commissioners may examine into sufficiency of bond given by grain 
alg operator. State ex rel. Dakota Trust Co. v. Stutsman, 34 N. D. 68, 139 N. 

§ 3102. Rules to be published. The rules and regulations so established 
shall be printed and published by the commissioners of railroads in such 
manner as to give the greatest publicity thereto, and the same shall be in 
force and effect until they are changed or abrogated by such commissioners 
a a public manner. [R. C. 1905, § 2243; 1891, ch. 126, § 3; R. C. 1899, 

§ 3103. Railroad commissioners establish grades for grain. The board of 
railway commissioners of the state of North Dakota shall, before the first day 
of September of each year, establish grades of all kinds of grain bought or 
handled by any elevator or warehouse in this state, which shall be known 
as ‘‘ North Dakota grades,’’ which shall conform to the grades established 
at the terminal points, and the grades so established shall be printed and pub- 
lished in the manner required by section 3102; provided, that no such applica- 
tion shall be necessary except when changes are made in such grades, and then 
the changes so made only shall be published. And said board of railroad 
commissioners shall have supervision of the grading, weighing and shipping 
of all grain purchased or handled by public warehousemen in North Dakota, 
and all public warehousemen shall grade all grain purchased or handled by 
them in conformity with the established ‘‘ North Dakota grades ’’ as herein 
provided. Any person aggrieved at the weights or grades given by any 
warehouseman may appeal to the board of railroad commissioners, and it is 
hereby made the duty of said board to without delay inquire into said griev- 
ae ae is ha the same in accordance with established standards. [1909. 
ch. : : 

§ 3104. Agents at Minnesota terminals. Report to commissioners. It shall 
be the duty of the expert representatives at the terminal points of Minneapolis 
and Duluth appointed by law to sit with the Minnesota board of grain ap- 
peals, and to act as representatives of the grain shippers of North Dakota 
and look after their interests in all matters relating to the inspection, weigh- 
ing, grading and docking of grain shipped from North Dakota, so far as 
the same may not be inconsistent with the laws of Minnesota or the rules 
and regulations of the railroad and warehouse commission of Minnesota. 
Said agents shall report all complaints and grievances to the board of rail- 
road commissioners of this state, which shall receive all such reports and 
ae use all proper means to correct and remedy the same. [1909, ch. 135, 
921] An amendment to this section was vetoed in Laws 1911, ch. 319. The “ ee ae repre- 

eentatives ” referred to in this section are those which the governor was authorized to ap- 
point in Laws 1909, ch. 134, referred to in the veto message above cited, from which it ap- 
pears that the usefulness of those representatives has ceased and no compensation is now 
provided for them. 

§ 3105. Grading of grain. ~All public warehouses within this state, as 
defined by section 3107, when requested by the seller, shall, before testing for 
grade any grain handled by them, remove therefrom and make due allowance 
for any dockage of such grain made by reason of the presence of straw, weed 
seeds, dirt or any other foreign matter. Such test shall be made by taking 
a fair sample of such grain and cleaning the same before testing for the 
grade of such grain. And no public warehouse within this state, as defined 
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in section 3107, shall grade any grain offered to it for sale in this state, after 
such request has been made, until due allowance has been made for such 
dockage and such dockage has been deducted or removed from such grain; 
and, when such dockage has been removed, deducted or allowance made for 
the same by such public warehouse, such warehouse shall proceed to test 
such grain for grade and shall grade the same as if such dockage had been 
eta staeia or allowance made therefor as provided herein. [1913, 
ch. 176, . 

§ 3106. Misdemeanor. Penalty for violation. Any person, association, co- 
partnership or corporation, or the agent of any person, association, copart- 
nership or corporation owning, operating or conducting the business of a 
public warehouse, in this state, who shall violate any of the provisions of this 
act [sections 3105, 3106] shall be guilty of a misdemeanor and shall be pun- 
ished by a fine of not less than ten dollars nor more than one hundred dollars 
or by imprisonment in the county jail not less than ten nor more than thirty 
days or both such fine and imprisonment. [1913, ch. 176, § 2.] 

§ 3107. Public warehouse defined. All buildings, elevators and warehouses, 
and all grist and fiour mills doing a shipping business in this state, erected 
and operated, or which may hereafter be erected or operated by any person, 
association, copartnership, corporation or trust, for the purpose of buying, 
selling, storing, shipping or handling grain for profit, are declared public 
warehouses, and the person, association, copartnership or corporation owning 
or operating such buildings, elevators or warehouses, which are now, or may 
hereafter be located or doing business within this state, whether such owners 
or operators reside within this state or not, are public warehousemen within 
the meaning of this article, and none of the provisions of this article shall be 
construed so as to permit discrimination with reference to buying, receiving 
and handling grain of standard grades or in regard to the persons offering 
such grain for sale, storage and handling at such public warehouses, while 
the same are in operation. [R. C. 1905, § 2244; 1899, ch. 126; R. C. 1899, 
§ 1786; 1901, ch. 140.] 


Officer of corporation manufacturing flour is not guilty of larceny in refusing to deliver 
or pay for wheat delivered to it. Ex parte Bellamy, 17 N. D. 140, 114 N. W. 376. 

§ 3108. License, how obtained. Fee, how determined. A biennial state 
license must be maintained through the commissioners of railroads to expire 
on the first day of August of each odd numbered year and for each and every 
public grain warehouse in operation in this state. No license issued under 
this article shall describe more than one public grain warehouse, or grant per- 
mission to operate any other public grain warehouse than the one therein 
described. The license fee is hereby fixed at eight dollars for warehouses of a 
capacity of twelve thousand bushels or less, and ten dollars for warehouses 
of a capacity of over twelve thousand bushels and not to exceed twenty- 
five thousand bushels, and twelve dollars for all warehouses over twenty-five 
thousand bushels and not to exceed fifty thousand bushels, and twenty dollars 
for all warehouses over fifty thousand bushels and not to exceed eighty thou- 
sand bushels, and twenty-five dollars for all warehouses over eighty thousand 
bushels capacity for each public grain warehouse; provided, that before any 
license is issued the person applying therefor shall file with the commissioners 
of railroads the receipt of the state treasurer showing that the applicant 
has paid into the state treasury the amount of said license fee. [1907, ch. 
112; R. C. 1905, § 2245; 1895, ch. 115, § 1; R. C. 1899, § 1787.] 


awe used exclusively for owner’s goods or products as subject of license tax. 39 
.R.A.(N.S.) 803. 

§ 3109. License to be conspicuously posted. Penalty. The license thus 
obtained shall be posted in a conspicuous place in the public warehouse so 
licensed. Every such license shall expire on the first day of August next fol- 
lowing the issuance thereof, and no license shall run for a longer period than 
one year. Any person or association who shall transact the business of public 
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warehouseman without first procuring a license as herein provided shall, on 
conviction, be fined in a sum not less than twenty-five dollars for each and 
every day such business is carried on. [R. C. 1905, § 2246; 1895, ch. 115, § 2; 
R. C. 1899, § 1788.] 

§ 3110. Refund of license fee of public grain warehouses authorized. The 
board of railroad commissioners are hereby authorized to refund the license 
fee of a public grain warehouse, or so much thereof as in their judgment would 
be just and reasonable when satisfactory proof is furnished said board that 
such warehouse or elevator has been transferred to some other person, firm or 
corporation, and application is made by the new owner for a license for the 
same warehouse or elevator, for the same biennial period for which the 
original license was issued. Provided, that where a warehouse or elevator 
is destroyed by fire or other cause, the license fee may be prorated in such 
ea as the board of railroad commissioners may determine. [1911, ch. 

44, 

§ 3111. Bond to be filed. The proprietor, lessee or manager of any public 
warehouse, elevator or flour mill, or any individual buying or shipping grain 
for profit in this state, and who does not pay cash in advance for the grain 
so bought shall file with the commissioner of railroads a bond to the state 
with good and sufficient sureties to be approved by such commissioners in the 
penal sum of not less than five thousand nor more than seventy-five thousand 
dollars, in the discretion of the commissioners, conditioned for the faithful per- 
formance of their duties as public warehousemen, and the compliance with all 
the laws of this state in relation thereto. One bond only need be given for 
any line of elevators, mills or warehouses owned, controlled or operated by 
one individual, firm or corporation. Such bond, specifying the location of 
each elevator, mill or warehouse operated by such individual, firm or corpora- 
tion, shall be in sufficient amount to protect the holders of outstanding tickets. 
[1913, ch. 236, § 6;-R. C. 1905, § 2247; 1891, ch. 126, § 5; R. C. 1895, § 1789.] 

Board of railroad commissioners may examine into sufficiency of bonds given by grain 
elevator operators and may for such purpose summon any witness before them that they 
please. State ex rel. Dakota Trust Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 

ee warehouseman for injury to agricultural products by weevil. 26 L.R.A. 
Liability of warehouseman for goods damaged or destroyed while stored in building 
other than that called for by contract. 24 L.R.A.(N.S.) 1117. 

§ 3112. Warehouse receipts, what to contain. All owners of such elevators 
and warehouses shall, upon the request of any person delivering grain thereat, 
give a warehouse receipt therefor, subject to the order of the owner or con- 
signee, which receipt shall bear date corresponding with the receipt of the 
grain, and shall state upon its face the quantity and grade upon the same. 
All warehouse receipts shall be consecutively numbered, and no two receipts 
bearing the same number and series shall be issued during the same year. 
No warehouse receipt shall be issued except upon actual delivery of grain 
into such warehouse. No such warehouseman shall insert in any warehouse 
receipt issued by him any language in anywise limiting or modifying his 
liability as imposed by the laws of this state. [R. C. 1905, § 2248; 1891, ch. 
126, § 6; R. C. 1899, § 1790.] 


Receipts do not give holder possession of the grain. Best v. Muir, 8 N. D. 44, 77 N. W. 
95; Plano Mfg. Co. v. Jones, 8 N. D. 315, 79 N. W. 338; Towne v. St. Anthony & Dakota 
El. Co., 8 N. D. 200, 77 N. W. 608. 

Refusal to deliver grain to holder of receipt prima facie conversion. Marshall v. An- 
drews, 8 N. D. 364, 79 N. W. 851. 

Pledgee of warehouse receipts may sue in his own name. Citizens’ Nat. Bank v. Ele- 
vator Co., 13 8. D. 1, 82 N. W. 186. 

Warehouse receipts as evidence of the value. Willard v. Elevator Co., 10 N. D. 400, 87 
N. W. 996. 

Inapplicable to issuance of receipt by general warehouseman on ad te in warehouse. 
State use of Hart-Parr Co. v. Robb-Lawrence Co., 17 N. D. 257, 16 L.R.A.(NS.) 227, 115 


N. W. 846. 
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One depositing grain and receiving general storage ticket loses control over identica! 
wheat deposited. st v. Muir, 8 N. D. 44, 77 N. W. 95; Plano Mfg. Co. v. Jones, 8 N. D. 
 Beiiascs ol wale at ti fd d 
Piet Ce 3 ND. dec, Bay zs aaa necessary to recovery in conversion. Towne Vv. 

Unrecorded contract of sale not binding upon elevator company without actual knowl- 
edge of contents of contract. Towne v. Elev. Co., 8 N. D. 200, 77 N. W. 608. 

n suit for conversion it is necessary to prove the value of wheat at time of demand. 
Towne v. Elev. Co., 8 N. D. 200, 77 N. W. 608. 

Replevin will not lie against an elevator company for wheat held under general sto 
elevator tickets. Best v. Muir, 8 N. D. 44; Plano Mfg. Co. v. Jones, 8 N. D. 315; Marsh 
v. Andrews & Gage, 8 N. D. 364. 

A pledgee of warehouse receipts may institute action in his own name and account to 
pledgor for amount he may recover. Bank v. Elev. Co., 13 8. D. 2, 82 N. W. 186. 

Warehouse receipts and their transfer and negotiability. 84 Am. Dec. 752. 

Receipts of warehousemen, whether conclusive against them on the question of quality. 
100 Am. Dec. 243. 

Effect as to warehousemen of recitals in their receipts. 19 L.R.A. 302. 

Issuance and delivery by warehouseman of receipt for his own property as a construc 
inne of possession essential to a valid pledge. 16 L.R.A.(NS.) 227; 30 L.R.A. 

Effect of putting warehouse receipts payable to bearer into another’s possession to 
estop owner as against purchaser in good faith. 29 L.R.A.(NS.) 257. 

§ 3113. What storage receipts shall express. Each storage receipt issued 
in this state shall expressly provide that at the option of the holder of such 
receipt the kind, quality and quantity of grain for which such receipt was 
issued shall be, on his demand, delivered back to him, at any terminal point 
or at the same place where it was received upon the payment of a reasonable 
charge per bushel for receiving, handling, storage and insurance charges; 
and in case of terminal delivery the payment, in addition to the above, of 
the regular freight charges on the gross amount called for by the tickets being 
surrendered — such charges to be fixed by express terms in the storage receipt 
at the time of receiving the grain at the elevator or warehouse, and at the 
time of issuing the receipt, but no charges shall be made for cleaning grain 
unless such grain has been actually cleaned. Nothing in this section shall be 
construed to require the delivery of the identical grain specified in the receipt 
so presented, but an equal amount of the same grade of grain or in lieu thereof 
a receipt issued by a bonded warehouse or elevator company doing business 
at terminal points, for an equal amount of grain of the same grade; provided, 
that grain placed in a special bin be excepted from the provisions of this 
ie [R. C. 1905, § 2249; 1891, ch. 126, § 7; R. C. 1899, § 1791; 1905, 
ch. 110. 

mica as to warehousemen of recitals in their receipts. 19 L.R.A. 302. 

Intent as ingredient of offense by warehouseman selling goods for which he has issued 
receipt. 27 L.R.A.(NS.) 160. 

§ 3114. Bailment not a sale. Insolvency. Whenever any grain shall be 
delivered to any person, association, firm or corporation doing a grain, ware- 
house or grain elevator business in this state and the receipt issued therefor 
provides for the delivery of a like amount and grade to the holder thereof 
in return, such delivery shall be a bailment and not a sale of the grain so 
delivered, and in no case shall the grain so stored be lable to seizure upon 
process of any court in an action against such bailee, except actions by 
owners of such warehouse receipts to enforce the terms thereof, but such 
grain shall at all times in the event of the failure or insolvency of such bailee 
be first applied exclusively to the redemption of outstanding warehouse 
receipts for grain so stored with such bailee. And in such event grain on 
hand in any particular elevator or warehouse shall first be applied to the 
redemption and satisfaction of receipts issued by such warehouse. ([R. C. 
1905, § 2250; 1891, ch. 126, § 8; R. C. 1899, § 1792.] 

Bailment relationship is created by delivery of storage receipt provided for in this 
vitae Anderson v. Farmers’ Co.-op. Shipping & Elevator Co., 29 8. D. 450, 136 N. W. 

Bailment of cereals in custody of warehousemen. 94 Am. St. Rep. 220. 
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§ $115. Larceny. Punishment. Each person and each member of any asso- 
ciation, firm or corporation doing a grain, warehouse or grain elevator busi- 
ness in this state, who shall, after demand, tender and offer as provided in 
the last section, willfully neglect or refuse to deliver to the person making 
such demand, the full amount of grain of the grade or the market value 
thereof, which such person is entitled to demand of such bailee, shall be deemed 


guilty of larceny. [R. C. 1905, § 2251; 1891, ch. 126, § 9; R. C. 1899, § 1793.] 
Intent as ingredient of offense by warehouseman gelling goods for which he has issued 
receipt. 27 L.R.A.(NS.) 160. 


§ 3116. Rates of storage. The charges for storage and handling of grain 
shall not exceed the following rates: For receiving, elevating, insuring, 
delivering and twenty days’ storage, two cents per bushel. Storage rates 
after the first twenty days, one-half cent per each fifteen days or fraction 
thereof, and not exceeding five cents for six months. The grain shall be kept 
insured at the expense of the warehouseman for the benefit of the owner. 
[R. C. 1905, § 2252; 1891, ch. 126, § 11; R. C. 1899, § 1794.] 


Not unconstitutional as deprivation of property or regulation of commerce. State v. 
Brass, 2 N. D. 482, 52 N. W. 408, affirmed in Brase v. State, 153 U. 6. 391, 38 L.ed. 757, 
14 Sup. Ct. Rep. 857. 

Legislative regulation of warehouse rates. 33 L.R.A. 178; 6 L.R.A.(N.S.) 836. 

Power of equity to regulate charges of public warehouseman. 24 L.R.A.(NS.) 399. 


§ 3117. Penalty for violation of this article. Any person who shall know- 
ingly cheat, or falsely weigh any wheat or other agricultural products, or who 
shall violate any of the provisions of this article shall be deemed guilty of a 
misdemeanor, and shall on conviction thereof be subject to a fine of not less 
than two hundred dollars nor more than one thousand dollars and be impris- 
oned in the penitentiary for a period not exceeding one year, in the discretion 
of the court. [R. C. 1905, § 2253; 1891, ch. 126, § 12; RB. C. 1899, § 1795.] 

The words “ this article”’ do not include sections 3103, 3104, 3105, or 3106. 

§ 3118. Warehouse on railroad right of way. Application. Any person, 
firm or corporation desirous of erecting and operating at or contiguous to 
any railway station or siding a warehouse or elevator for the purchase, sale, 
shipment or storage of grain for the public for hire may make application in 
writing, containing a description of that portion of the right of way of said 
railroad on which said person, firm or corporation desires to erect a warehouse 
or elevator, and the size and capacity of the warehouse or elevator proposed 
to be erected and the time for which it is desired to maintain said warehouse 
or elevator, to the person, firm or corporation owning, leasing or operating 
the railway at such station or siding for the right, privilege and easement 
of erecting and maintaining for the time stated in said application, and for 
reasonable compensation such warehouse or elevator as aforesaid, upon the 
right of way appertaining to such railway at such siding or station, and within 
and between the outside switches of the yard of such railway station or siding 
and upon paying or securing in the manner hereinafter prescribed reasonable 
compensation for the right, privilege and easement aforesaid, shall absolutely 
and unconditionally be entitled to the same. [R. C. 1905, § 2254; 1903, 
ch. 142, § 1.] | 


Use of railroad right of way for purposes of warehouse as against owner of fee. 36 
L.R.A.(N.S.) 519. : 


§ 3119. Compensation. Notice to applicant. The application provided in 
section 3118 shall also state the amount the applicant deems a reasonable 
' compensation for the right, privilege and easement he desires to acquire, and 
said applicant shall tender and pay to such person, firm or corporation, from 
whom such easement is sought, the sum stated in such application, and in 
case the amount so named and tendered is not accepted, and the parties cannot 
agree on the amount to be paid for such right, privilege and easement, the 
same shall be ascertained, assessed and determined by proceedings in the 
district court of the county in which the station or siding at which the right, 
privilege and easement sought is situated, which court is hereby given full 
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jurisdiction in the premises, and shall at all times be deemed open and in 
session for the purposes of this article. It shall be the duty of any person, 
firm or corporation to whom application is made for the right to erect and 
maintain an elevator or warehouse under the provisions of this article, to 
within ten days after the receipt of said application notify said applicant in 
writing of the acceptance or rejection of the amount stated in said applica- 
tion to be reasonable compensation for the right, privilege and easement 
sought to be acquired, and in case said person, firm or corporation fails to 
notify the applicant within said ten days, said person, firm or corporation 
shall be deemed to have accepted said amount, and upon payment or tender 
thereof said applicant shall be deemed to have acquired the right, privilege 
and easement applied for. [R. C. 1905, § 2255; 1903, ch. 142, § 2.] 

§ 3120. Procedure in district court. Proceedings in the district court shall 
be instituted and carried on as follows: The party seeking the right, privi- 
lege and easement aforesaid shall present to and file with the district court 
a petition in writing and under oath specifying and describing the right, 
privilege and easement sought and the time for which the same is sought and 
the fact that the parties to the proceedings are unable to agree upon the 
amount of compensation therefor. A copy of the application for such privi- 
lege shall be attached to said petition and thereupon it shall at once be the 
duty of the court, by its order in writing, to fix upon a place and a time not 
more than thirty days thereafter where and when the court will try, ascertain, 
assess and determine the amount of such compensation; a certified copy of 
which order at least twenty days before the time so fixed upon, shall be served 
upon the party from whom the right, privilege and easement is sought, as 
summons are served in civil actions of said court, and such service when made 
shall be ample notice to and summons for the party so served to appear and 
join in the proceedings and shall be ample to give the court full jurisdiction 
over the party against whom the proceedings are instituted and the property 
involved in the proceedings. [R. C. 1905, § 2256; 1903, ch. 142, § 3.] 

§ $121. Trial. Election of gross sum or annual rental. Writ. At the time 
and place so fixed for ascertaining, assessing and determining the compen- 
sation aforesaid, the court shall immediately proceed to try said matter, 
without a jury, if the parties consent, and if they do not consent and if the 
time and place fixed for said hearing is at a general or special term of said 
court where a petit jury has been summoned, the court shall proceed to a hear- 
ing of such matter with a jury selected and sworn from the panel present 
at such term, in the same manner as jurors are selected in civil actions, 
and if the regular panel is exhausted before a jury is secured, talesmen 
may be summoned. In case said proceedings are made returnable at any other 
time than at a term where a petit jury shall have been summoned, the court 
shall make an order requiring the selection of twenty-four jurors from those 
returned by the county commissioners, which jury shall be drawn and selected 
in the same manner as provided by law for the drawing of jurors for general 
terms of the district court, and from the jurors so returned, a jury shall 
be selected the same as in civil actions and the trial shall proceed after the 
manner of trials in civil actions, and the court or jury, as the case may be, 
shall find and assess compensation both in the form of an annual rental and in 
the form of a gross sum for the right, privilege and easement sought, and 
immediately after the finding or verdict has been made the party against whom 
the proceedings have been taken shall elect whether to receive the annual 
rental or the gross sum found, and in case such election is not made by this 
party, then the other party to the proceedings may make such election, and 
after election is made as aforesaid, judgment shall be rendered adjudging, 
among other things, that upon payment of the gross sum found or the annual 
rental found, yearly in advance, as the case may be, the party instituting the 
proceedings shall be entitled to the right, privilege and easement of erecting 
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and maintaining the elevator or warehouse asked for in the application and 
petition aforesaid, and for the time therein specified; and thereupon the party 
in whose favor said judgment is rendered shall be entitled to a writ of execu- 
tion in proper form to immediately invest such party with the right, privilege 
and easement aforesaid. [R. C. 1905, § 2257; 1903, ch. 142, § 4.] 

§ 3122. Forfeiture. Appeal. Costs. In case the annual rental is elected 
the same shall be paid, yearly in advance, and if not so paid after thirty 
days’ default the right, privilege and easement aforesaid shall be absolutely 
forfeited. Within thirty days after the entry of said judgment as hereinbefore 
provided, but not later, an appeal may be taken by either party to the supreme 
court, but such appeal shall not stay or hinder the use or enjoyment to the 
fullest extent of the right, privilege and easement asked for by the petition 
and conferred by the judgment, if the party instituting the proceedings shall 
make and file a bond with sureties, to be approved by the court, in an amount 
double the gross sum or annual rental, conditioned to pay such sum or rental 
and to abide and satisfy any judgment the supreme court may render in the 
premises. Costs and disbursements as in civil actions shall, in each court, 
be paid by the unsuccessful party. If the finding of the court or jury is for 
a less or the same amount as tendered by the petitioner before instituting 
the proceedings, then the petitioner shall be deemed the successful party; 
but if the amount found is larger than the sum tendered, then the petitioner 
shall be deemed the unsuccessful party. In the supreme court, if the judg- 
ment or order appealed from is reversed or modified, the appellant shall be 
deemed the successful party; but if the judgment or order appealed from is 
affirmed, the respondent shall be deemed the successful party. [R. C. 1905, 
§ 2258 ; 1903, ch. 142, § 5.] 

§ 3123. Warehouses deemed public. Open, when. All elevators and ware- 
houses erected and maintained under the provisions of this article shall be 
deemed public elevators and public warehouses and shall be subject to legis- 
lative control and shall be kept open for business for the public for reason- 
able business hours from the fifteenth day of September in each calendar year 
to the fifteenth day of January in each succeeding calendar year. Any person, 
firm or corporation who fails to comply with the provisions of this section shall 
forfeit the rights, privileges and easements acquired under this article. [R. C. 
1905, § 2259; 1903, ch. 142, § 6.] 

§ 3124. Erection of warehouses. Any persons, firms or corporations avail- 
ing themselves of the provisions of this article shall within sixty days after 
the amount to be paid for the easement acquired thereunder is finally deter- 
mined, by agreement or by proceedings in court, commence the erection of 
the warehouse or elevator stated in the application referred to in section 3118 
and complete the same within ninety days thereafter, and in case of failure 
to comply with the provisions of this section they shall be deemed to have 
abandoned the right, privilege and easement acquired, and the part or 
portion of the railroad right of way described in their application shall be 
subject to selection by other applicants who may desire to avail themselves of 
the provisions of this article. [R. C. 1905, § 2260; 1903, ch. 142, § 7.] 

§ 3125. Side tracks provided by railroad company. Every railroad com- 
pany or corporation organized under the laws of this state, or doing business 
therein, shall upon application in writing provide reasonable side track 
facilities and running connections between its main track and elevators and 
warehouses upon or contiguous to its right of way at such stations; and 
every such railroad corporation shall permit connections to be made and 
maintained in a reasonable manner with its side tracks to and from any ware- 
house or elevator without reference to its size, cost or capacity, where grain 
is or may be stored; provided, that such railroad company shall not be re- 
quired to construct or furnish any side tracks except upon its own land or right 
of way; provided, further, that such elevators and warehouses shall not be 
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constructed within one hundred feet of any existing structure and shall be 
at safe fire distance from the station buildings and so as not essentially to 
conflict with the safe and convenient operation of the road; and where 
stations are ten miles or more apart the railroad company when required so to 
do by the commissioners of railroads shall construct and maintain a side track 
for the use of shippers between such stations. [R. C. 1905, § 2261; 1890, ch. 


189, § 3; R. C. 1899, § 1798.] 
See note to section 4715. 


ARTICLE 74.— CERTIFICATE OF INSPECTION AND WEIGHT. 


§ 3126. Requiring the return of certificate of weight and inspection. Every 
elevator company, corporation, copartnership or association of individuals, 
operating any elevator, building or place in this state for the purchase, storage 
or deposit of any grain or other farm commodity, shall return to the local 
buyer at the place where such grain or other farm commodity is purchased, 
stored or deposited, the official certificate of inspection, together with the 
weighmaster’s certificate for any such grain or other farm commodity sold, 
whether said grain is sold in this state or in any foreign state where such grain 
is weighed and inspected. [1907, ch. 113, § 1.] 


_ It is to be observed that the phrase “or other farm commodity ” withdraws this sec- 
tion, to that extent, from the definition in section 3107. 


§ 3127. Duty of agent or local buyer. It shall be the duty of the local 
buyer or agent of the elevator company or other association enumerated in 
section 3126, to post in a conspicuous place in such elevator building or place 
the official weighmaster’s certificate and the official inspector’s certificate. 
oe same at all times so that the public may inspect the same. [1907, 
ch. , § 2. 

§ 3128. When certificates are to be returned. The elevator company or 
other association enumerated in section 3126, shall forthwith, upon the sale of 
each car or part of car of grain or other farm commodity, return the certificates 
provided for in this article. [1907, ch. 113, § 3.] 

§ 3129. Penalty. Any elevator company, corporation, copartnership or 
other association of individuals, or any person who shall violate any of the 
provisions of this article, shall be guilty of a misdemeanor and all right to 
transact any business in this state shall be forfeited. [1907, ch. 118, § 4.] 


ARTICLE 75.— UNiIFoRM ACCOUNTING. 


§ 3180. Railroad commission to formulate a system of uniform accounting. 
It shall be the duty of the railroad commission of this state to plan and formu- 
late a uniform system of accounting for public elevators and warehouses de- 
fined in section 3107. To formulate such system of accounting the commis- 
sion may employ one or more expert accountants, who shall receive a com- 
pensation for their services to be determined by the commission. When a 
uniform system of accounting has been formulated, as herein provided for, 
the railroad commission shall recommend the adoption cf such system of 
accounting to every firm, association, copartnership or corporation conduct- 
ing a public elevator or warehouse in this state, as defined in section 3107. 
[1913, ch. 236, § 1.] 

§ 3131. Examination. The railroad commission may and whenever re- 
quested by not less than fifteen per cent of the stockholders of any as- 
sociation, copartnership, firm or corporation conducting such public elevator 
or warehouse, the railroad commission shall install] such uniform system of 
accounting, and on request of the percentage of stockholders as before re- 
quired shall send a competent examiner to examine the books and financial 
accounts of such elevator or warehouse. Whenever a request for the examina- 
tion of the financial accounts of any association, copartnership, firm or cor- 
poration has been made to the railroad commission, as provided herein, an 
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examination shall thereafter be made at least once every year until the board 
of railroad commissioners shall be requested to discontinue such examination 
by resolution adopted by the stockholders at any annual meeting. When 
such examination has been made the examiner shall immediately report the 
result thereof to the president and secretary of such association, copartner- 
ship, firm or corporation and to the railroad commission. [1918, ch. 236, § 2.] 

§ 3132. Certificate. If the board of railroad commissioners is satisfied 
from such examination that such person, association, copartnership or cor- 
poration is solvent and its method of doing business is such as is likely to be 
beneficial to all of its members or persons interested therein the board shall 
issue a certificate, countersigned by the examiner, to the agent or manager, 
which certificate shall be kept posted conspicuously in the warehouse or 
elevator of such person, association, copartnership or corporation stating 
that said methods of doing business are sound and that such person, associa- 
tion, copartnership or corporation is solvent, and that its books and ac- 
counts are properly kept. If the affairs and methods of doing business of 
such person, association, copartnership or corporation shall not seem sound 
or satisfactory to the board of railroad commissioners the board shall issue 
a certificate or statement, countersigned by the person who made the exam- 
ination, stating in what particular and in what respects the business methods 
practiced or methods of keeping books and accounts of such person, associa- 
tion, copartnership or corporation are not deemed safe. The said board shall 
mail a copy of said statement or certificate to each of such shareholders or 
stockholders as may have requested said board to make such examination. 
The board shall also send a copy thereof to the president and secretary of 
such association, copartnership or corporation. (1913, ch. 236, § 3.] 

§ 3133. Penalty for interfering with examiner. Any person who interferes 
with such examination (examiner) in the performance of his duty shall be 
guilty of a misdemeanor, and shall be fined not less than twenty-five dollars 
($25) nor more than one hundred dollars ($100), or be imprisoned im the 
county jail not less than ten nor more than thirty days, or by both such fine 
and imprisonment, in the discretion of the court. [1913, ch. 236, § 4.] 

§ 3134. Fees. For making such installation and examination such firm, 
association, copartnership or corporation shall pay this examiner a fee of 
five dollars ($5) per day for each day or fraction thereof that the examiner 
is absent from the capitol for the purpose of making such examination, plus 
his actual traveling and hotel expenses, together with the actual cost of such 
books and blanks as may be necessary for the installation of a complete 
system of uniform accounting; such fees shall be paid into the state treasury 
and used for the purpose of paying the expenses incurred under the pro- 
visions of this article. Such expenses shall be audited and paid in the same 
manner as other expenses are audited and paid. [1913, ch. 236, § 5.] 


ARTICLE 76.— REPORTS OF ELEVATORS AND WAREHOUSES. 

§ 3185. Report of grain shipments. The owner, agent or operator of every 
elevator, warehouse or grain station shall make an annual sworn statement 
and report to the commissioner of agriculture and labor on or before the 
twentieth day of August in each year. Such report shall show the amount and 
kind of grain bought and shipped during the preceding year ending July 
thirtieth. [1907, ch. 111, § 1.] 

§ 3136. Report of track or independent buyers. Every station agent of 
every railroad shall report to the commissioner of agriculture and labor 
annually as provided in the preceding section, the amount of grain shipped 
by independent or track buyers or by other individuals not the owners or 
operators of any warehouse or elevator at his station. (1907, ch. 111, § 2.] 

§ 3187. Commissioner of agriculture furnishes blanks. It shall be the duty 
of the commissioner of agriculture and labor to furnish all persons required 
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to make the reports provided for in this article with the necessary and ap- 
ie blanks on which to make and return such report. [1907, ch. 11], 
3.] 
ARTICLE 77.— STORAGE COMPANIES. 


§ 3138. License keepers of public warehouses. The board of railroad com- 
missioners may license any suitable person, persons or corporations estab- 
lished under the laws of this state and having their place or places of busi- 
ness within this state to carry on business of public storage companies or 
public warehousemen, who may keep and maintain public warehouses for the 
storage of goods, wares and merchandise, etc., excepting grain in bulk. Said 
license may be obtained upon the payment annually into the treasury of the 
state of the sum of ten dollars, to be credited to the general fund of the state. 
[1913, ch. 239; R. C. 1905, § 2262; 1901, ch. 141, § 1.] 


Warehouseman can create pledge by issuance of receipt for property owned by him 
in warehouse as security for indebtedness. State use of Hart-Parr Co. v. Robb-Lawrence 
Co., 17 N. D. 257, 16 L.R.A.(N.S.) 227, 115 N. W. 846. 

Duty of warehousemen in the care of property. 136 Am. St. Rep. 212. 

Liability of warehousemen and who able an 24 Am. Dec. 245. 

Receipts of warehousemen, whether conclusive against them on the question of quality. 
100 Am. Dec. 243. 


§ 3139. Bonds. Each person or corporation licensed under section 3138 
shall give a bond to the treasurer of the state, in the penal sum of five thou- 
sand dollars, with good and sufficient sureties to be approved by the board of 
railroad commissioners, for the faithful discharge of the duties of a public 
warehouseman. [1913, ch. 239; R. C. 1905, § 2363; 1901, ch. 141, § 2.] 

§ 3140. Subject to action in name of state. When any one licensed to do 
business as a public storage company or as a public warehouseman fails to 
perform his duty or violates any of the provisions of this article, any person, 
persons or corporation injured by such failure or violation may, with the con- 
sent of the board of railroad commissioners and the attorney-general, bring 
an action in the name of the state, but to his or their own use, in any court 
of competent jurisdiction, on the bond of such company or warehouseman. 
In such action the person, persons or corporation in whose behalf the action 
is brought shall file with the court a satisfactory bond for costs, and the 
state shall not be liable for any costs. ([1913, ch. 239; R. C. 1905, § 2264; 
1901, ch. 141, § 3.] 

§ 3141. Insuring property stored. Every public storage company or ware- 
houseman shall when requested thereto in writing by any party placing 
property with him in storage, cause such property to be insured for whom it 
may concern; and such storage company or warehouseman shall not be held 
liable for the loss or damage by fire to the owner or owners of any property 
stored with him, unless such request to insure is made as aforesaid and he 
or they fail to comply therewith; provided, that such loss or damage is not 
occasioned through the negligence of himself, his agents, servants or em- 
ployes; provided, that such storage company or warehouseman may, in case 
they deem it necessary and proper, insure such property without such request, 
in writing, in which event the cost of such insurance shall be and become 
a valid lien and charge thereon as provided in section 3145. [R. C. 1905, 
§ 2265; 1901, ch. 141, § 4.] 

§ 3142. Title of goods stored. The title of goods and chattels stored with 
a public storage company or in a public warehouse shall pass to a purchaser 
or pledgee, by the indorsement and delivery to him of the storage company’s 
or warehouseman’s negotiable receipt therefor, signed by the party to whom 
such receipt was originally given, or by an indorsee of such receipt, subject 
to all liens and charges thereon for warehousing, advanced charges and insur- 


ance. [R. C. 1905, § 2266; 1901, ch. 141, § 5.] 
As to delivery of warehouse receipt as pledge of property without formality of trans- 
fer of possession. State use of Hart-Parr Co. v. Robb-Lawrence Co., 17 N. D. 257, 16 
L.R.A.(N.S.) 227, 115 N. W. 846. : 
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Assignment and delivery of morege ticket passes title to propeny represented and te 
storage ticket. St. Anthony & D. Elevator Co. v. Dawson, 20 N. D. 23, 126 N. W. 1013, 
Ann. Cas. 1913B, 1337, 


Receipts of warehousemen and their transfer and negotiability. 84 Am. Dec. 752. 

§ 3143. Storage charges. No discrimination. Every such storage company 
or warehouseman shall receive, forward and store all property offered for 
such purposes by any person, persons or corporation, impartially and at as 
low a rate of charge, and in a manner and on terms, and in quantities as 
favorable to the party offering such property as it or he at the same place 
receives, forwards and stores, in the ordinary course of business, property 
of like description and in similar quantities offered by any other person, 
persons or corporation. No such storage company or warehouseman shall 
discriminate against any particular person, persons or corporation, or subject 
them or him to any undue and unreasonable prejudice or disadvantage. Any 
court having jurisdiction shall have power to enforce the provisions of this 
ce by injunction or other suitable process. [R. C. 1905, § 2267; 1901, ch. 
141, § 6.] 


Legislative regulation of warehouse rates. 33 L.R.A. 178; 6 L.R.A.(NS.) 836, 
Power of equity to regulate charges of public warehouseman. 24 L.R.A.(N.S.) 399. 


§ 3144. Penalty. Every such storage company or warehouseman who neg- 
lects or refuses to comply with the provisions of section 3143 shall forfeit, 
for every such offense, not less than fifty nor more than five hundred dollars, 
to be recovered in an action by the party offering the property for storage. 
[R. C. 1905, § 2268; 1901, ch. 141, § 7.] 

§ 3145. Lien thereon. Every such storage company or warehouseman who 
stores, keeps, cares for or advances money on, or insures personal property, 
shall have a lien thereon for his reasonable charges for storing, keeping, 
caring for and insuring the same, and for the charges he may have advanced 
on the same and legal interest thereon. [R. C. 1905, § 2269; 1901, ch. 141, 


8. ] | 

§ 3146. Unlawful without license. It shall be unlawful for any person, 
persons or corporation, not duly licensed as herein provided, to conduct or 
carry on the business of a public storage company or public warehouseman 
in the state. [R. C. 1905, § 2270; 1901, ch. 141, § 9.] 

§ 3147. Guilty of misdemeanor. Punishment. Any person, persons or cor- 
poration who shall violate the provisions of this article shall be deemed guilty 
of a misdemeanor, and shall be punishable by a fine of not exceeding one 
thousand dollars. [R. C. 1905, § 2271; 1901, ch. 141, § 10.] 

§ 3148. To whom applied. This article shall not be construed to apply to 
any implement transfer company or to any railroad or transportation com- 
pany; provided, such railroad or transportation company shall, within forty- 
eight hours after receipt of such goods, wares and merchandise, notify the 
- consignee of the arrival thereof in writing, and in case such consignee or 
his assigns fails and neglects to call for or receive said goods, wares or 
merchandise within thirty days after such receipt of same by any railroad or 
transportation company as aforesaid, said railroad or transportation com- 
pany must then turn over said goods, wares or merchandise to a licensed 
bonded storage company or warehouseman in the city, town or village in 
which said goods, wares or merchandise are then located, if any there be, and 
if not, to the licensed bonded storage company or warehouseman in the city, 
town or village on the line of the carrier nearest to the place where such 
goods, wares or merchandise are then located, upon the payment of the 
charges of said carrier thereon, which charges thus paid by said bonded 
storage company or warehouseman to said carriers shall be a lien on said 
goods, wares or merchandise. [1913, ch. 235; R. C. 1905, § 2272; 1901, ch. 
141, § 11.] 
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ARTICLE 78.— CoLp SToraGE WAREHOUSES. 


§ 3149. Definition of terms. The term ‘‘ cold storage’’ as used in this 
article shall be construed to mean a place artificially cooled to a temperature 
of forty degrees Fahrenheit or below, but shall not include such a place in a 
private home, hotel or restaurant or refrigerator cars. 

The term ‘‘ cold stored ’’ as used in this article shall be construed to mean 
the keeping of ‘‘ articles of food ’’ in ‘‘ cold storage ’’ for a period exceeding 
thirty days. 

The term ‘‘ articles of food ’’ as used in this article shall be construed to 
mean and include fresh meat and fresh meat products, except in process of 
manufacture, fresh food, fish, game, poultry, eggs and butter. [1913, ch. 


94, § 1.] 


Liability of bailee for damages to goods received for cold storage. 52 L.R.A. 106; 38 
L.R.A.(N.S.) 994; 90 Am. St. Rep. 295. 

§ 3150. License to operate cold storage warehouse, how obtained. Fee. 
Any person, firm or corporation desiring to operate a public cold storage or 
refrigerating warehouse, shall make application in writing to the food com- 
missioner of the experiment station at Fargo for that purpose, stating the 
location of its plant or plants. On receipt of the application the food com- 
missioner shall cause an examination to be made into the sanitary condition 
of said plant or plants, and if found to be in a sanitary condition and other- 
wise properly equipped for the business of cold storage, the food commissioner 
shall cause a license to be issued authorizing the applicant to operate a cold 
storage or refrigerating warehouse for and during the period of one year. 
The license shall be issued upon payment by the applicant of a license fee of 
ten dollars ($10) to the food commissioner. [1913, ch. 94, § 2.] 

§ 3151. Suspension of license for unsanitary condition. In the event that 
any place or places, or any part thereof, covered by a license, under the pro- 
visions of this article, shall at any time be deemed by the food commissioner 
to be in an unsanitary condition, it shall be the duty of the food commis- 
sioner to notify licensee of such condition, and upon the failure of the licensee 
to put said specified place or places, or the specified part thereof, in a sanitary 
condition within a designated time, it shall be the duty of the food commis- 
sioner to prohibit the use under its license of such specified place or places, or 
part thereof, as he deems in an unsanitary condition until such time as it 
may be put in a sanitary condition. [1913, ch. 94, § 3.] 

§ 3152. Records and reports of food products in storage. It shall be the 
duty of any person, firm or corporation licensed to operate a cold storage or 
refrigerating warehouse, to keep an accurate record of the receipts and the 
withdrawals of the articles of food, and the food commissioner shall have free 
access to these records at any time. Every such person, firm or corporation 
shall, furthermore, submit a quarterly report to the food commissioner, setting | 
forth in itemized particular the quantity of food products held in cold stor- 
age. Such quarterly reports shall be filed on or before the sixth of January, 
April, July and October of each year, and the reports so rendered shall show 
the conditions existing on the first day of the month in which the report is 
filed. The food commissioner shall have the authority to require such reports 
to be made at more frequent intervals than the times herein specified, if in 
the judgment of the food commissioner more frequent reports shall be needed 
in the interest of a proper enforcement of this article, or for other reasons 
affecting the public welfare. [1913, ch. 94, § 4.] 

§ 3153. Cold storage of diseased or tainted articles. No article of food 
intended for human consumption shall be placed in cold storage if diseased 
or tainted or deteriorated so as to injure its keeping qualities, or if not 
slaughtered, handled and prepared for storage in accordance with the pure 
food and sanitary laws and such rules and regulations as may be prescribed by 
the food commissioner for the sanitary preparation of food products for cold 
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storage, under the authority hereinafter conferred. Any article of food if 
intended for use other than human consumption before being cold stored 
shall be marked by the owner in accordance with forms prescribed by the 
food commissioner (under authority hereinafter conferred) in such a way 
as to plainly indicate the fact that such articles are not to be sold for human 
food. (1913, ch. 94, § 5.] 

§ 3154. Inspection and supervision of warehouses. It shall be the duty 
of the food commissioner to inspect and supervise all cold storage or re- 
frigerating warehouses in this state, and to make such inspection of the 
entry of articles of food therein as the food commissioner may deem 
necessary to secure proper enforcement of this article. The food com- 
missioner, or his duly authorized agents, inspectors or employes, shall be 
permitted access to such establishments, and all parts thereof, at all reason- 
able times for purposes of inspection and enforcement of the provisions of 
this article. The said food commissioner may also appoint and designate such 
person or persons as he deems qualified to make the inspections herein required. 
[1913, ch. 94, § 6.] 

§ 3155. Date of receipt and withdrawal marked on containers. All articles 
of food when deposited in cold storage shall be marked plainly on the con- 
tainers in which they are packed or on or in connection with the individual 
article with the date of receipt, and when removed from cold storage shall be 
marked with the date of withdrawal, in accordance with such forms as may 
be prescribed by the food commissioner, under the authority hereinafter 
conferred. (1913, ch. 94, § 7.] 

§ 3156. Period of allowable cold storage. No person, firm or corporation, 
as owners or having control, shall keep in cold storage any article of food 
for a longer period than twelve calendar months, except with the consent of 
the food commissioner, as hereinafter provided. The food commissioner may, 
upon application, grant permission to extend the period of storage beyond 
twelve months for a particular consignment of goods, if the goods in ques- 
tion are found, upon examination, to be in proper condition for further 
storage at the end of twelve months. The length of time for which further 
storage is allowed shall be specified in the order granting the permission. A 
report on each case in which such extension of storage may be permitted, 
including information relating to the reason for the action of the food com- 
missioner, the kind and amount of goods for which the storage period was 
extended, and the length of time for which the continuance was granted, 
“nee 8) included in the annual report of the food commissioner. [1913, ch. 
4,§ 8. 

§ 3157. Sale of cold storage goods regulated. It shall be unlawful to sell, 
or to offer or expose for sale, uncooked articles of food which have been held 
in cold storage without notifying persons purchasing or intending to pur- 
chase the same, that they have been so kept, by the display of a sign marked 
‘* cold storage goods sold here,’’ and it shall be unlawful to represent or 
advertise as fresh goods articles of food which have been held in cold storage. 
[1913, ch. 94, § 9.] 

§ 3158. Return of article to cold storage prohibited. It shall be unlawful 
to return to cold storage any article of food that has once been released from 
such storage and placed on the market for sale to consumers, but nothing in 
this section shall be construed to prevent the transfer of goods from one cold 
storage or refrigerating warehouse to another, provided that such transfer 
is not made for the purpose of evading any provision of this article. [1913, 
eh. 94, § 10.] 

§ 3159. Food commissioner to make rules and regulations. The food com- 
missioner may make rules and regulations to secure a proper enforcement of 
the provisions of this article, including rules and regulations with respect to 
the sanitary preparation of articles of food for cold storage, the use of marks, 
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tags or labels and the display of signs, and the violation of such rules shall 
be punished on conviction as provided in section 3160. [1913, ch. 94, § 11.] 

§ 3160. Penalty for violation of provisions. Any person, firm or corpora- 
tion violating any of the provisions of this article shall, upon conviction, be 
punished for the first offense by a fine not less than ten ($10) dollars and 
not more than one hundred ($100) dollars, and for the second offense by a 
fine of not less than fifty ($50) dollars nor more than five hundred ($500) 
dollars, or by imprisonment for not more than thirty days, or by such fine and 
imprisonment. [1913, ch. 94, § 12.] 

§ 3161. What constitutes violation of the law. The doing of anything pro- 
hibited by this article shall be evidence of the violation of the provisions of 
this article relating to the things so prohibited, and the omission to do any- 
thing directed to be done shall be evidence of a violation of the provisions 
ering article relative to the things so directed to be done. [1913, ch. 94, 


ARTICLE 79.— SuPERIOR GRAIN AND WAREHOUSE COMMISSION. 

§ 3162. Governor appoints member, when. Term of office. Salary. The 
governor of this state shall, within sixty days after receipt by him of a 
request by the governor of the state of Wisconsin so to do, recommend one 
or more persons who shall have had at least five years’ experience in the 
handling or grading of grain, for appointment upon the grain and ware- 
house commission for the city of Superior, Wisconsin, and shall, within said 
period, forward to the governor of the state of Wisconsin the name or names 
of the person or persons so recommended. [R. C. 1905, § 2273; 1893, ch. 191, 
§ 1; 1905, ch. 115.] 

3168. Term of office. Salary. The person appointed by the governor 
of Wisconsin, if he has been recommended by the governor of North Dakota, 
shall be paid the sum of three hundred dollars per annum from the date 
of his appointment for the period of two years, which shall be in addition 
to all sums paid him under the laws of the state of Wisconsin. [R. C. 1905, 
§ 2274; 1903, ch. 191; 1905, ch. 115.] 


ARTICLE 80.— HasituaL DRUNKARDS. 


§ 3164. Treatment of drunkards. Method of procedure. Any inhabitant 
of this state, who is of kin to, or a friend of an habitual drunkard as herein- 
after defined, may petition the board of county commissioners of the county 
where such drunkard resides for leave to send such drunkard, at the expense 
of the county, to any reputable institute for the treatment of drunkenness, 
designated by a committee of three persons to be appointed by the governor ; 
which petition shall set forth the name, age and condition of such drunkard; 
that such drunkard or those of his kin petitioning are not financially able 
to incur the expense of such cure, and that such habitual drunkard is willing 
and has agreed to attend such institute for the cure of drunkenness, which 
petition shall be verified by the person making such request, and shall con- 
tain, in addition thereto, the written agreement of such habitual drunkard, 
his desire to take such treatment, and the names of three reputable taxpayers 
in the county where such habitual drunkard resides, stating that they are 
familiar with the facts set forth in the petition, and with the financial cir- 
cumstances of the drunkard and of the petitioner and think it a proper case 
for assistance by the board of county commissioners. [R. C. 1905, § 2275; 
1895, ch. 68, § 1; R. C. 1899, § 1800.] 

Validity of statute providing for governmental assistance of. 7 L.R.A.(N.S.) 1196. 

§ 3165. Duties of county commissioners. When such petition is filed the 
board of county commissioners, if satisfied from examination that the facts 
set forth in the petition are true, that such drunkard has been a resident 
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of the county for six months, and of his own free will desires to take such 
treatment, shall send such drunkard to some reputable institute for the 
treatment of such disease, which will treat the same at the lowest figure; 
but such board shall not be compelled to send such person to the institute 
making the lowest bid, unless, in its judgment, the best interests of such 
drunkard will be promoted thereby; and the board shall order that the 
expense for the treatment be paid out of the county treasury in the manner 
that other claims and bills against the county are paid. The treatment of 
such drunkard shall at all times be under the supervision of the board of 
county commissioners, who may at any time it deems proper, discontinue 
the treatment of such drunkard, or change him from one institute to another, 
as to it shall seem best. No county shall be required to send the same person 
a second time at its expense to any such institute. [R. C. 1905, § 2276; 1895, 
ch. 68, § 2; R. C. 1899, § 1801.] 

§ 3166. Drunkard defined. A drunkard, as defined herein, includes a per- 
son who uses alcoholic, spirituous, malt, fermented or intoxicating liquors, 
morphia, laudanum, cocaine, opium or other narcotics to such a degree as 
to deprive him of a reasonable degree of self control. [R. C. 1905, § 2277; 
1895, ch. 68, § 3; R. C. 1899, § 1802.] 

§ 3167. May reimburse the county. Any person who shall be treated for 
drunkenness under the provisions of this article, and who desires to reim- 
burse the county at whose expense he has been treated, may pay to the 
county treasurer of such county the amount expended for his treatment, and 
the treasurer shall give him a receipt for the amount so paid, which receipt 
shall state that such payment is for reimbursement as aforesaid, and the 
amount so paid shall be covered into the treasury of the county. [R. C. 1905, 
§ 2278; 1895, ch. 68, § 4; R. C. 1899, § 1803.] 


ARTICLE 81.— PREVENTING INFANT BLINDNESS. 


§ 3168. Duty of physician, midwife or other attendant. That whenever a 
child is born, the physician, midwife or any other person who is present and 
engaged as professional attendant, shall report said birth on a blank supplied 
by the state board of health to the health officer having jurisdiction, within 
thirty-six hours after such birth occurs. Said birth certificate in addition 
to other data ordered by the state board of health shall have upon it this 
question: ‘‘ Were precautions taken against ophthalmia neonatorum?’’ And 
it shall be a violation of this act for any physician or midwife in professional 
attendance at a birth to fail to report same as herein commanded or to omit 
answering the said question, ‘‘ Were precautions taken against ophthalmia 
neonatorum?’’ All bills or charges for professional services rendered at a 
birth shall be unlawful if report is not made as herein commanded. ([1911, 
ch. 188, § 1.] 

§ 3169. Same. It shall be the duty of all physicians or midwives in pro- 
fessional attendance upon a birth to always carefully examine the eyes of the 
infant, and if there is the least reason for suspecting of disease of the eyes 
then said physician or midwife in professional attendance shall apply such 

rophylactic treatment as may be recognized as efficient in medical science. 
1911, ch. 188, § 2.] 

8 3170. Same. Exception. Should one or both eyes of an infant become 
inflamed, swollen or reddened, or show any unuatural discharge or secretion 
at any time within two weeks after its birth, and no legally qualified physician 
is in attendance upon the infant at that time, it shall be the duty of its 
parents, or in their absence, whoever is caring for said infant to report the 
fact in writing within six hours after discovery, to the health officer having 
jurisdiction. Provided, said report to said health offiver need not be made 
from recognized hospitals. [1911, ch. 188, § 3.] 
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§ 3171. Duty of health officer. Upon receipt of a report as set forth in 
section 3170, health officers shall direct the parents or whoever has charge 
of such infant suffering from such inflammation, swelling, redness or unnatural 
secretion or discharge of the eyes, to immediately place it in charge of a 
legally qualified physician or in charge of the city or township physician if 
unable to pay for medical services. [1911, ch. 188, § 4.] 

§ 3172. Penalty. Any violation of the provisions of this act shall be pun- 
eae ee v of not less than ten dollars nor more than fifty dollars. [1911, 
ch. 188, § 5. 


ARTICLE 82.— NEWSPAPERS QUALIFIED TO DO LEGAL PRINTING. 


§ 3173. Newspapers qualified to do legal printing. File copies with his- 
torical society. Before any newspaper in this state shall be qualified to 
publish any legal notice, or any matter required by law to be printed or 
published in some newspaper in this state, or any public notices for any 
county, city or other municipality within this state, such newspaper must 
have been established at least one year—at least one page of the same 
actually printed at the place designated in the date line —and have been 
in regular and continuous cireulation during that time with a bona fide sub- 
scription list of at least one hundred and fifty regular and continuous sub- 
scribers. Such newspaper must contain at least four pages of five columns to 
the page, said columns to be not less than eighteen inches in length and twelve 
ems pica in width, with uot less than four columns of reading or news matter; 
or must contain eight pages of four columns to the page, or its equivalent, 
the columns thereof to be not less than twelve inches in length; provided, 
that in counties where there is no newspaper published having the above 
prescribed qualifications, any newspaper at the county seat of said county 
shall be entitled to publish such legal notices, even though it may not have 
been established six months; provided, further, that in counties in which no 
newspaper is published any notices required by law to be published may be 
published in a newspaper printed in an adjoining county, having a general 
circulation in said county. It shall be the duty of the owner or publisher of 
every legal newspaper in the state to send to the state historical society of 
North Dakota, to such address as shall be designated by the secretary thereof, 
two copies of each issue of such newspaper. [R. C. 1905, § 2279; 1897, ch. 98; 
R. C. 1899, § 1804; 1905, ch. 139.] 

Statute authorizing improvements strictly pursued; resolution must specifically desig- 
nate work to be done. Mason v. City of Sioux Falls, 2 8. D. 640, 51 N. W. 770, 39 Am. 
St. Rep. 802; McLauren v. Grand Forks, 6 D. 397, 43 N. W. 710. 

City empowered to improve streets may contract to straighten stream running through 
it. McGuire v. Rapid City, 6 D. 346, 43 N. W. 706, 5 L.R.A. 752. 

Applicable only when street improvement is to be paid for by special assessment. 
Lidgerwood v. Michalek, 12 N. D. 348, 97 N. W. 541. 

Cities empowered to lay out and open streets and exercise right of eminent domain. 
Lidgerwood v. Michalek, 12 N. D. 348, 97 N. W. 541. 

As to appropriation for land taken for public street. Fargo v. Keeney, 11 N. D. 484, 
92 N. W. 836. 

Only one street can be included in single pavement improvement. Whittaker v. Dead- 
wood, 23 8. D. 538, 122 N. W. 590. 

As to power of city to make improvements and reimburse itself through special assess- 
ments. Pine Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 

Publication of a mortgage-sale notice in a paper complying with the statutory require- 
ments is sufficient, though not the paper Re ished nearest the mortgaged premises. 
Trenery v. Ann Mont. Co., 11 8. D. 506, 78 N. W. 991. 


§ 3174. Publisher to file affidavit. It shall be the duty of the owner or 
manager of any newspaper in this state, before such newspaper can be 
awarded any contract for public printing of any nature whatsoever, or publish 
any legal notices of any kind or nature, to file with the county auditor of 
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the county in which such newspaper is published a verified statement setting 
forth the number of regular and continuous subscribers and the length of 
time such newspaper has been established and in general circulation. [R. C. 
1905, § 2280; 1890, ch. 120, § 2; R. C. 1899, § 1805.] 


Charging entire cost of improvement to adjoining property is constitutional. Webster 
v. City of Fargo, 9 N. D. 208, 82 N. W. 732; Rolph v. City of Fargo, 7 N. D. 640, 76 N. W. 
242, 42 L.R.A. 646; Roberts v. Bank, 8 N. D. 504, 79 N. W. 1049. 

Assessment per foot front is constitutional, though one lot twice as deep as other. 
Tripp v. City of Yankton, 10 S. D. 516, 74 N. W. 447. 

All property abutting on portion of street improved may be assessed for cost of im- 
Proving aoe core including street intersections. Brandhuber v, Pierre, 21 S, D. 447, 
eee rule valid and constitutional. Whittaker v. Deadwood, 23 S. D. 538, 123 

§ 3175. Penalty. Any person, association or corporation publishing any 
legal notices or doing any public printing contrary to the provisions of this 
article, shall be liable to a fine of not less than twenty-five dollars nor more 
than two hundred dollars, and to a forfeiture of all pay for any such printing. 
[R. C. 1905, § 2281; 1890, ch. 120, § 3; R. C. 1899, § 1806.] 

§ 3176. Public printing to be done in the state. Voucher for printing, what 
to contain. All state, county and other public printing, binding and blank book 
manufacturing, blanks and other printed stationery shall be done only by 
established and qualified printing and publishing houses that shall have been 
established and in continuous business in this state not less than one year, 
except as in this section otherwise provided, and where practicable shall be 
awarded to established institutions in the county for which such printing is 
required; provided, that the rates charged for such printing, binding, blanks 
and other supplies shall not exceed [by] more than fifteen per cent the sum 
or sums the same class and quality of work can be secured for from publish- 
ing houses outside the state. In case any board or official empowered to 
secure public printing and binding as provided herein, shall ascertain that 
there exists any combination, agreement or understanding by and between 
two or more publishers or publishing houses in this state, directly or indirectly 
fixing the prices to be charged for the printing mentioned in this section, or 
where prices in excess of the maximum rates prescribed herein are charged, 
then and in that event the provisions of this section shall not apply and 
officers and boards empowered to secure public printing, in relation to which 
any such combination, agreement or understanding as mentioned herein exists, 
[from publishing houses outside the state.]}® Every voucher for public print- 
ing and binding mentioned in this section shall have thereon or attached thereto 
a duly verified affidavit setting forth that the prices charged are reasonable 
and just and in accordance with law; that no agreement, combination or 
understanding exists with any other person, firm or corporation in the print- 
ing and publishing business, fixing the charges therein for such printing and 
binding, and that no agreement or understanding exists by which a division 
of any portion of the amounts charged has been or is to be made, either di- 
rectly or indirectly, with any board or member thereof, or any person or 
official authorized or empowered to secure public printing mentioned in this 
section. Any person, firm or corporation violating the provisions of this 
section shall be guilty of a misdemeanor. [1907, ch. 185, § 1; R. C. 1905, 
§ 2282; 1899, ch. 125; R. C. 1899, § 1807.] 


County printing must be done within state. Not repugnant to constitution. Does 
not discriminate against nonresidents. Tribune v. Barnes, 7 N. D. 591, 75 N. W. 904. 


*Words in brackets are so in Sess. Laws 1907, ch. 185, § 1. 
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CHAPTER 39. 
WOOL MARKET. 


§ 3177. Markets, how established. If any city or village in this state shall 
in any year provide a building wherein not less than one hundred thousand | 
pounds of wool may be stored free of charge from June fifteenth to August © 
thirty-first, it may direct its clerk to notify the commissioner of agriculture 
and labor on or before May first, in such year, of the fact that provision has 
been made, stating the regulations established by such city for receiving, 
storing and marketing wool, and the quantity of wool which will probably 
be marketed at such city in that year. [R. C. 1905, § 2283; 1891, ch. 127, § 1; 
R. C. 1899, § 1808. ] 

§ 3178. Proclamation by commissioner of agriculture and labor. The com- 
missioner of agriculture and labor shall thereupon make proclamation to the 
sheep raisers of this state, to the manufacturers of woolen goods and to the 
wool buyers of this state and other states, by notices in newspapers, circulars 
and such other means as he shall deem most effective, that a wool market 
will be held at such city, naming the same, stating the beginning and dura- 
tion of such market, the provision for free storage, the quantity of wool 
likely to be received, and such other facts as he may deem proper for publi- 
cation. [R. C. 1905, § 2284; 1891, ch. 127, § 2; R. C. 1899, § 1809.] 

§ 3179. Wool to be held free of liens, etc. Any person purchasing any 
wool while the same is stored in any building thus provided for between June 
fifteenth and August thirty-first, both inclusive, shall hold the wool so pur- 
chased free and clear of any and all liens, claims and incumbrances of which 
he does not have notice at the time he purchases and pays for the same, and 
such purchaser shall not be liable in any action either for the delivery of 
such wool or for the damages to the holder of any lien or incumbrance on 
such wool. [R. C. 1905, § 2285; 1891, ch. 127, § 3; R. C. 1899, § 1810.] 

§ 3180. Expenses of commissioner. The commissioner of agriculture and 
labor shall make a verified and itemized statement of his expenses and dis- 
bursements incurred under the provisions of this chapter and file the same 
with the state auditor, who shall thereupon issue his warrant on the state 
treasurer therefor, but such expenses shall not in any one year exceed in 
the aggregate the sum of two hundred dollars. [R. C. 1905, § 2286; 1897, ch. 
51; R. C. 1899, § 1811.] 


CHAPTER 40. 
SOLDIERS AND SAILORS. 


ARTICLE 1. Buriat, §§ 3181-3185. 
2. PREFERMENT FOR OFFICIAL APPOINTMENT, §§ 3186, 3187. 


ARTICLE 1.— BuRIAL. 


§ 3181. State to pay funeral expenses, when. All honorably discharged 
soldiers, sailors or marines who served in the army, navy or marine corps 
of the United States during the war of the Rebellion, who shall hereafter 
die within this state and whose relatives and friends are unable or unwilling 
to defray the expenses of their funeral, shall be buried at the expense of 
this state: but such funeral expenses, including cost of burial lot, shall not 
in any case exceed the sum of fifty dollars. [R. C. 1905, § 2287; 1887, ch. 151, 
§ 1; R. C. 1899, § 1812.] : 

§ 3182. Interment. The interment shall be in this state and shall not be 
made in any cemetery or plot used exclusively for the burial of the pauper 
dead. [R. C. 1905, § 2888; 1887, ch. 151, § 2; R. C. 1899, § 1813.] 


Legislature not limited to actual increase in value in making assessment for local im- 
provements. Webster v. City of Fargo, 9 N. D. 208, 82 N. W. 732; Rolph v. City of 
Fargo, 7 N. D. 640, 76 N. W. 242. 
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Statutory requirements of publication of notice mandatory. McLauren v. Grand Forks, 
6 D. 397, 48 N. W. 710. 

Proceedings to improve street and levy tax therefor presumed regular, unless contrary 
is shown. Phillips v. Sioux Falls, 5 S. D. 524, 59 N. W. 881. 

Tax invalid when levied upon abutting property for street improvements without statu- 
tory authority. Pickton v. City of Fargo, 10 N. D. 469, 88 N. W. 90. 


§ 3183. Duty of county judge. Upon notice to the county judge of the 
death of any soldier, sailor or marine within his county, it shall be the duty 
of such judge to appoint a suitable person to carry into effect the provisions 
of this article in reference to the burial of such deceased soldiers, sailors or 
marines, for which service the person so appointed shall receive a fee not 
to exceed three dollars. It shall also be the duty of such judge immediately to 
notify the secretary of war of the death of any such soldier, sailor or marine, 
furnishing him with the name, age, date of birth, date of death, designating 
the company, regiment and name of the organization in which such soldier, 
sailor or marine served, and request the secretary of war to furnish a head- 
stone for such deceased soldier, sailor or marine, under the provisions of 
an act of congress authorizing the secretary of war to erect headstones over 
the graves of union soldiers who have been interred in private, city or village 
cemeteries, approved February third, 1879; and when such headstone is so 
furnished it shall be the duty of the county judge or other person desig- 
nated by him for such purpose, to cause the grave of such soldier, sailor or 
marine to be marked with such headstone; and the expense of erecting the 
same, not exceeding in any case the sum of five dollars, shall be paid by the 


state. [R. C. 1905, § 2289; 1887, ch. 151, § 3; R. C. 1899, § 1814. 
Damages must be assessed before street grade is changed. Searle v. Ci of Lead, 10 
8. D. 312, 73 N. W. 101; Whittaker v. City of Deadwood, 12 8. D. 608, 82 N. W. 202. 
Grade should be established before enactment of ordinance declaring necessity for grad- 
ing. Whittaker v. City of Deadwood, 12 S. D. 608, 82 N. W. 202. 


§ 3184. Duty of other officers. All expenses under this article shall be 
approved, allowed and certified to in duplicate by the county judge of the 
county in which such soldier, sailor or marine died or is buried, which 
duplicate certificate shall be delivered by such judge to the county auditor 
of the county, the original of which shall be forwarded by him at once to 
the state auditor, the duplicate to remain on file in his office. Upon the 
receipt by the state auditor of such certificate he shall draw his warrant on 
the state treasurer in favor of the county judge for the amount specified 
therein, ard the county judge shall pay the same to the person entitled thereto. 
[R. C. 1905, § 2290; 1887, ch. 151, § 4; R. C. 1899, § 1815.] 

§ 3185. Appropriation. There is hereby appropriated out of the state treas- 
ury a sum sufficient to carry out the provisions of this article. [R. C. 1905, 
§ 2291; 1887, ch. 151, § 5; R. C. 1899, § 1816.] 


ARTICLE 2.— PREFERMENT FOR OFFICIAL APPOINTMENT. 


§ 3186. Preferred for appointment. In each public department and upon 
all public works of the state and of the cities and villages therein, honorably 
discharged union soldiers and sailors of the late war shall be preferred for 
appointment, and age, loss of limb or other physical impairment which does 
not in fact incapacitate shall not be deemed to disqualify them, if they possess 
the requisite qualifications and business capacity necessary to discharge the 
duties of the position involved. [R. C. 1905, § 2292; 1887, ch. 205, § 1; R. C, 
1899, § 1817.] 

That applicant was a soldier must be made known to appointing power at time of 
appointment. Thomas v. Commissioners, 1 S. D. 452, 47 N. W. 529. 
is aes of statute giving veterans preference in appointment to office. 10 L.R.A. 

§ 3187. Officials to comply with this article. All officials or other appoint- 
ing power in the public service shall comply with the provisions of the last 
section. [R. C. 1905, § 2293; 1887, ch. 205, § 2; R. C. 1895, § 1818.] 
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CHAPTER 41. 
AMENDMENTS TO CONSTITUTION. 


§ 3188. Amendments to be published. Whenever any amendment to the 
constitution of this state is referred to the legislative assembly to be chosen 
at the next general election after the session in which such amendment is 
first proposed, the same shall be published for three months previous to the 
time of making such choice in one weekly paper in each county in which 
a weekly paper is published, onee in the first month, once in the second 
month and four times in the third month. [R. C. 1905, § 2294; 1891, ch. 46, 
§ 1; R. C. 1899, § 1819.] 

§ 3189. Papers, how selected. The paper in which such publication is made 
shall be designated by the secretary of state. The secretary of state in 
making such designation shall as far as possible endeavor to select the 
paper having the largest circulation. [R. C. 1905, § 2295; 1891, ch. 46, § 2; 
R. C. 1899, § 1820.] 

§ 3190. Fees. Accounts, how audited. The compensation for such publi- 
cation shall be at the rate of twenty-five cents per square of twelve lines of 
solid brevier type or its equivalent, to each newspaper designated to publish 
such amendment. The state auditor, upon receipt of an account of the ex- 
penditure required by the provisions of this chapter, duly certified as correct 
by the secretary of state, shall draw his warrant on the state treasurer for 
the amount due each of such papers as shown by such account. [R. C. 1905, 
§ 2296; 1891, ch. 46, §§ 3, 4; R. C. 1899, §§ 1821, 1822.] 


CHAPTER 42. 
COUNTIES AND COUNTY OFFICERS. 


ARTICLE 1. Counry ORGANIZATION IN UNORGANIZED TERRITORY, §§ 3191-3198. 
2. CHANGING County Lings, §§ 3199-3204. 
3. DIVISION OF COUNTIES, §§ 3205-3232. 
4. County SgEats, §§ 3233-3244. 
5. ORGANIZATION OF McKENZIE County, §§ 3245-3249. 
6. CORPORATE POWERS AND LIABILITIES, §§ 3250, 3251. 
% StTaTE ACCOUNTS WITH COUNTIES, §§ 3252-3256. 
8. County OFrFicers, §§ 3257-3259. 
9. County ComMIssIoNERs, §§ 3260-3311. 
10. County BuncET, §§ 3312-3314. 
11. DEposITARIES OF County Funps, §§ 3315-3329. 
12. REGISTER oF DEEDs, §§ 3330-3340. 
13. County TREASURER, §§ 3341-3365. 
14. Country AvupiTor, §§ 3366-3375. 
15. STATE’s ATTORNEYS, §§ 3376-3381. 
16. ConTINGENT FUND FOR STaTE’s ATTORNEY, §§ 3382-33864. 
17. CLERK oF District Court, §§ 3387-3389. 
18. SHERIFF, §§ 3390-3404. 
19. CoronER, §§ 3405-3424. 
20. County SuRVEYOR, §§ 3425-3437F. 
21. PuBLIC ADMINISTRATOR, §§ 3438-3448. 
22. County Bonps, §§ 3449-3456. 
23. BonDs FoR County BuILpINnas, §§ 3457-3470. 
24, BonDs FOR SEED GRAIN, §§ 3471-3490. 
25. CERTIFICATE OF DEBT Limit, § 3491. 


ARTICLE 1.— COUNTY ORGANIZATION IN UNORGANIZED TERRITORY. 


§ 3191. How organized. Petition. Any unorganized territory in this state 
having a population of at least one thousand bona fide inhabitants and com- 
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prising an area of not less than twenty-four congressional townships, may 
become organized into a county by presenting to the governor a written 
petition signed by at least one hundred and fifty bona fide residents of such 
territory, which petition shall contain the name of the proposed county, and 
describe its boundaries, and set forth that it has the requisite number of bona 
fide inhabitants for organization, and request him to organize it as a county 
under the name stated in the petition, and as heremafter provided. [1907, 
ch. 63, § 1; R. C. 1905, § 2300; 1885, ch. 40, § 1; R. C. 1895, § 1823.] 
Selection of county seat on organization of county is temporary until submitted to 
electors at general election. State ex rel. Simons v. Nyquist, 22 8. D. 200, 116 N. W. 754. 
Exact typographical boundaries not necessary to “county seat.” Fall Riv. County v. 
Powell, 5 S. D. 49, 58 N. W, 7. 

§ 3192. Duty of governor. When the petition described in section 3191 
has been presented to the governor, he shall first satisfy himself as to its suf- 
ficiency, and also that the proposed county has the requisite area and number 
of bona fide inhabitants for a county organization, and that in fixing the 
boundary of the proposed county congressional township lines and natural 
boundaries have been observed as nearly as may be. If he is satisfied 
as to the foregoing requirements, it shall be his duty to grant the 
petition and proceed at once to complete the organization of such county, as 
provided in the next section. [1907, ch. 63, § 2; R. C. 1905, § 2301; 1885, ch. 
40, § 2; R. C. 1895, § 1824.] 

§ 3193. Temporary county seat located. Officers appointed. Upon the 
granting of the petition for the organization of such county, and within 
thirty days thereafter, the governor is empowered and it is hereby made his 
duty by written order to locate a temporary county seat therein at such place 
as the greatest number of bona fide residents of such county shall designate by 
petition to the governor, and within the same period to appoint a full set 
of county officers for such county, including three county commissioners, 
and the governor is empowered and it is hereby made his duty to fill such 
vacancies in such offices as may exist by reason of the failure of any appointee 
to qualify. [1907, ch. 63, § 3.] 

§ 3194. Officers qualify. The county commissioners so appointed shall first 
qualify and shall proceed at once to fix the amounts of the bond of all officers 
where the amounts are not fixed by law. All officers appointed, as by this 
article provided, shall qualify within thirty days after their appointment, and 
enter upon the discharge of their respective duties, and shall hold their 
yeas offices until their successors are elected and qualified. [1907, ch. 63, 
§ 3195. County divided into commissioner districts. The county commis- 
sioners appointed under this article shall, after they have qualified, imme- 
diately convene at the place selected as the county seat, and proceed to the 
discharge of their duties as such county commissioners, and shall divide the 
county into three commissioners’ districts, which shall be numbered from 
one to three. Three commissioners shall be elected at the next general election, 
one from each of said districts, one of whom shall be chosen for the term of 
esa two for four years, and thereafter as provided by law. [1907, ch. 

§ 3196. Records transcribed. It shall be the duty of the county commis- 
sioners of such new county to cause to be transcribed into the proper books 
all the records or deeds or other instruments relating to real property in such 
new county, and all other records affecting the property rights of the residents 
and property owners of such new county, and the officers of such new county 
shall have the right to examine the records of other counties affecting such 
property rights, and to transcribe the same. It shall be the duty of the proper 
officers of the county containing such original records to certify to the copies 


771 ‘ 


' 


§§ 3196-3203 POLITICAL CODE. Counties and 


thus transcribed, and such transcribed records shall have the same effect 
in all respects as original records. [1907, ch. 63, § 6.] 

§ 3197. Terms of court. Any county organized under this article shall con- 
stitute a subdivision of the judicial district of which the territory embraced 
in it was originally a part, and the terms of district court for such new county 
shall be held at such times as are fixed by the presiding judge until fixed by 
law. (1907, ch. 63, § 7.] 

§ 3198. Annexed territory part of county. Such portions of the state, not 
organized into counties, as are annexed to any organized county shall for 
judicial and other purposes be deemed to be within the limits and a part 
ahr ‘aad to which they are annexed. [R. C. 1905, § 2322; R. C. 1899, 


Laws of 1907, ch, 59, repealed by numerical ee every section in chapter 28, 
articles 1 and 2 of the Political Code of 1905 (R. C. 1905, §§ 2297-2322) except 
section 2322 therein, which is therefore here retained as section 3198. 

a lands for judicial purposes is not “annexing.” State v. Board, 1 S. D. 292, 
46 27. 


ARTICLE 2.— CHANGING CounTy LINES. 


§ 3199. County lines. How changed. When a majority of the legal voters 
residing in any territory, not less than one congressional township, as appears 
by the vote cast for secretary of state at the last general election, shall petition 
the board of county commissioners of their county, and also the county to 
which they desire such territory to be transferred, for leave to have such 
territory transferred to such county, the boards of county commissioners 80 
petitioned shall order an election for such purpose in their respective counties, 
to be held at and in connection with the next general election; provided such 
petition shall be presented to the several boards of county commissioners at 
least sixty days before such general election and the returns of such election 
shall be made to the secretary of state. [1911, ch. 107; R. C. 1905, .§ 2323; 
R. C. 1895, § 1847.] 

§ 3200. Notices of election, how posted. Notices of such election shall con- 
tain a description of the territory proposed to be transferred, the name of 
the county from and to which such transfer is intended to be made, and shall 
. rca as required for general elections. [R. C. 1905, § 2324; R. C. 1895, 

1848 

§ 3201. Taxes. Officers. Ballots. Transfer of territory. The ballots to 
be used at such election shall be in the following form: ‘‘ For transferring 
territory,’’ and ‘‘ against transferring territory.’’ If a majority of the voters 
voting upon such question in each of such counties shall be for transferring 
territory, then such territory shall be transferred to and become a part of 
the county to which it is proposed to transfer the same, on and after the first 
day of March succeeding such election, and shall be subject to all the laws, 
rules and regulations thereof; provided, that the assessment and collection of 
taxes and judicial and other official proceedings commenced prior to such 
first day of March shall be continued, prosecuted and completed in the same 
manner as if no such transfer had been made; and provided, further, that 
all township officers within such transferred territory shall continue to hold 
their respective offices within the county to which they may be transferred 
Raa respective terms of office expire. [R. C. 1905, § 2325; R. C. 1895, 

§ 3202. Area and population. The area of no county shall be reduced, 
under the provisions of this article, to less than twenty-four congressional 
townships, nor the population to less than one thousand bona fide inhabitants. 
[R. C. 1905, § 2326; R. C. 1895, § 1850.] 

§ 3203. Debts, how paid by territory transferred. No territory transferred 
under the provisions of this article shall be released from the payment of 
its proportion of the debts of the county from which it was transferred ; 
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and such proportionate indebtedness from such transferred territory shall 
be collected by the county to which such territory is transferred, at an 
equal or greater rate than is levied and collected in the county from which 
such territory was transferred, such rate to be ascertained by the certificate 
of the county auditor of such last named county, and when so collected the 
same shall be paid over to the county entitled thereto. When the county 
to which such territory is transferred is also indebted, the county board of 
such county shall release such transferred territory from the payment of 
such indebtedness to an amount equal to that which such territory is required 
to pay to the county from which it was transferred. [R. C. 1905, § 2327; RB. C. 
1895, $8 1851, 1852. ] 


gal results of change of county boundaries and of the erection of a new county out 
of part of an old one. 85 Am. Dec. 100. 
Division of territory of counties as affecting its assets and liabilities. 39 L.R.A.(N.S.) 


285. 

Liability of original county for debts of county defectively organized from part of its 
territory. 6 L.R.A.(N.S.) 791. 

Liability of territory annexed to county to pay proportion of share of existing debts. 
27 L.R.A.(NS.) 1147. 

§ 3204. Election, how called. When a majority of the legal voters of any 
territory less than one-half of one congressional township shall petition the 
boards of county commissioners as above provided, such boards may in their 
discretion order elections to be held as herein provided, and in any case where 
elections have been held under this article and the result has been adverse 
to the petitioners, it shall be in the discretion of such boards of county com- 
missioners to order another election on a petition to transfer the same ter- 
ritory, presented within three years from the time of holding such former 
election. [R. C. 1905, § 2328; R. C. 1895, § 1853.] 


ARTICLE 3.— DIVISION oF COUNTIES. 


§ 3205. Electors may petition. Whenever it is desired to form a new county 
out of one or more of the then existing counties, and a petition praying for 
the formation of such new county, describing the territory proposed to be 
taken for such new county, together with the name of such proposed new 
county, signed by a majority of the legal voters residing in the territory to 
be stricken from such county or counties (as appears by the number of votes 
cast for governor at the last preceding gencral election), shall be presented 
to the board of county commissioners of each county to be affected by such 
division, and it appearing that such new county can be constitutionally 
formed, it shall be the duty of such boards of county commissioners to make 
an order providing for the submission of the question of the formation of 
such new county to a vote of the people of the counties to be affected, at 
the next succeeding general election, and notice thereof shall be given, the 
votes canvassed, and the returns made as in the case of the election of mem- 
bers of the legislative assembly; and the form of the ballot to be used in the 
determination of such question shall be ‘‘ for new county ’’ and ‘‘ against new 
eta) (1907, ch. 60; R. C. 1905, § 2329; 1887, eh. 38, § 1; R. C. 1895, 


As to right of electors of town to vote upon all petitions in reference to division of 
count that conform to statute. State ex re]. Steel v. Fabrick, 17 N. D. 532, 117 N. W. 

Notice of election upon question of division of county, published for three consecutive 
weeks only, is insufficient. State ex rel. Minehan v. Meyers, 19 N. D. 804, 124 N. W. 701. 

Necessity of execution and filing of equivalent of certificate of election on canvass of 
county division election. State ex rel. Minehan v. Thompson, 24 N. D. 273. 139 N. W. 960. 

Proceedings for division of county and for organization of new counties are strictly 
statutory, and no intendments can be indulged in their favor. State ex rel. Minehan v. 
Meyers, 19 N. D. 804, 124 N. W. 701. 


§ 3206. Governor to appoint county commissioners. If it shall appear that 
@ majority of all votes cast at such election in each of the counties interested is 
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in favor of the formation of such new county or counties the county auditor of 
each of such counties shall certify the same to the secretary of state, stating 
in such certificate the name, territorial contents and boundaries of such new 
county, whereupon the secretary of state shall notify the governor of the 
result of such election, whose duty it shall be to appoint three persons, resi- 
dents of the county so formed, possessing the qualification of electors, who 
will accept and qualify in such office, county commissioners for such new 
county, or counties, who shall hold their office until the first general election 
thereafter and until their successors are elected and qualified, and upon the 
qualifying of such commissioners such county shall be deemed to have exist- 
ence as such and be governed by the laws of the state relating to counties. 
Paes ch. 62; R. C. 1905, § 2330; 1887, ch. 38, § 5; R. C. 1899, § 1855; 1905, 
ch. 75. 
esses of execution and filing of equivalent of certificate of election on canvass ot 
a division election. State ex rel. Minehan v. Thompson, 24 N. D. 273, 139 N. W. 
Legal existence is not conferred upon new county where county has been divided until 
after governor has appointed commissioners, and they have qualified as such. Murray 
v. Davis, 21 N. D. 64, 128 N. W. 305. 

§ 3207. County commissioners to appoint county officers. The county com- 
missioners appointed under the provisions of the preceding section, after 
having qualified according to law, shall appoint all the county officers of 
the county so organized, who after having qualified shall hold their offices 
until the first general election thereafter and until their successors are elected 
and qualified ; provided, that all justices of the peace and constables in office 
within the boundaries of any county organized under this article shall con- 
tinue to hold such offices in such new county during the remainder of their 
term, and shall give bonds to the county organized under this article of the 
same amount and in the same manner as to the original county. [R. C. 1905, 
§ 2331; 1887, ch. 38, § 6; R. C. 1895, § 1856.] 

§ 3208. County seat, how located. The county commissioners of such county 
shall have power temporarily to fix the county seat and such location shall 
remain the county seat until the first general election thereafter, when the 
qualified voters of such county are empowered to vote for and select the 
place of county seat by ballot as provided by law. Immediately after the 
selection of such county seat either by the county commissioners or by the 
canvass of returns of votes the county commissioners shall issue their proc- 
lamation announcing such fact and publish the same in a newspaper published 
in such county if there is one, and if not, by posting a copy thereof in a public 
place in each election precinct in such county. [R. C. 1905, § 2332; 1887, ch. 
38, § 7; R. C. 1895, § 1857. ] 

§ 3209. Commissioners governed by existing law. In all matters not 
specially provided for in this article the county commissioners appointed as 
hereinbefore provided shall be governed by the laws then existing. ([R. C. 
1905, § 2333; 1887, ch. 38, § 8; R. C. 1899, § 1858. ] 

§ 3210. Election governed by general law. All elections under this article, 
where not otherwise provided, shall be conducted in the same manner as re- 
quired by law for general elections, and no refusal or neglect on the part of any 
official to perform his lawful duties in connection therewith shall in anywise 
affect the validitv of such election. [R. C. 1905, § 2334; 1887, ch. 38, § 9; 
R. C. 1899, § 1859.] 

Neglect on part of election officials to perform their duties will not make election void, 
but person secking to vote must know that his vote is void unless statute is complied 
with. Fitzmaurice v. Willis, 20 N. D. 372, 127 N. W. 93. 

§ 3211. Records to be transcribed. When a new county is organized in 
whole or in part from an organized county or from territory attached to such 
organized county for judicial purposes, it shall be the duty of the commis- 
sioners of such new county to cause to be transcribed by copying or by photo- 
graphing in the proper books all the records or deeds or other instruments 
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relating to real estate and other records, deeds or instruments of every 
kind required by law to be kept on file or recorded in the respective county 
offices in such new county, and all contracts heretofore made by any board of 
county commissioners for the transcribing by copying or by photographing of 
any such records are hereby made valid and all records transcribed by. copying 
or by photographing thereunder or under the provisions of this section shall 
have the same effect in all respects as original records, and any person author- 
ized by such board of county commissioners to transcribe such records shall 
have free access at all reasonable times to such original records for the pur- 
pose of transcribing the same as aforesaid. [1909, ch. 66; R. C. 1905, § 2335; 
1887, ch. 38, § 10; 1895, ch. 38, § 1; R. C. 1899, § 1860.] 

§ 3212. New counties, indebtedness of. Any county organized under this 
article shall assume and pay as herein provided a just proportion of the 
indebtedness of the county from which it is segregated, based upon the last 
assessed valuation of such original county and in the proportion that the 
valuation within the segregated portion bears to the aggregate of the valua- 
tion within the whole of the original county; and it is the duty of the com- 
missioners of both the county organized under this article and the county from 
which the latter segregates to meet together at the county seat of the original 
county on the third Monday in the sixth month following the appointment of 
county commissioners by the governor as provided for in this article. They 
shall ascertain as near as may be the total outstanding indebtedness of the 
original county on the first day of January or July, as the case may require, 
next preceding the date of the joint session provided for in this section and 
from such total they shall make the following deductions: 

1. The amount of all dues for rents. 

2. The amount of outstanding bonds given or money paid for public prop- 
erty owned by and remaining within the limits of the original county. 

3. The amount of public funds on hand and belonging to the original 
county on the day for which its outstanding indebtedness is ascertained 
by the joint board of county commissioners as provided for in this section 
and not belonging to the special funds hereinafter mentioned. The amount 
remaining after such deductions shall have been made shall, for the purpose 
and as a basis for the settlement herein provided, be the amount which the 
county organized under this article shall pay a portion of, in the proportion 
hereinbefore specified, and it shall be the duty of such commissioners to as- 
certain and fix the amount the county organized under this article shall assume 
and pay to the county from which it segregates. [R. C. 1905, § 2336; 1887, 
ch. 38, § 11; R. C. 1899, § 1861.] . 


Roads and bridges do not constitute public property owned by county within meani 
4 A section. State ex rel. Mountrail County v. Amundson, 23 N. D. 238, 135 N. W 
Legal results of change of county boundaries and of the erection of a new county out 
of part of an old one. 85 Am. Dec. 100.° 
iability of territory annexed to county to pay proportionate share of existing debts. 
27 L.R.A.(N.S.) 1147. 
New counties, their relation and that of their officers to old counties. 20 Am. St. Rep. 
676. 

§ 3213. Division of property. All moneys belonging to special funds such 
as fire, school, road and other funds and property owned by the districts 
within the boundaries of a county organized under this article, on hand at 
the time of the settlement provided for in the preceding section, in a county 
from which a portion segregates, shall be turned over in full by the treasurer 
of the original county to the treasurer of the county organized under this 
article and shall be duly receipted for by the latter and placed to the credit of 
the districts within his county to which they properly belong. [R. C. 1905, 
§ 2337 ; 1887, ch. 38, § 12; R. C. 1899, § 1862. ] 

§ 3214. Moneys turned over to new county, when. Any county in which 
the amount of public funds on hand at the time of the settlement provided 
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for in section 3212 exceeds the total of its outstanding indebtedness shall, 
after deducting such outstanding indebtedness and after making the deduc- 
tions provided for in section 3212 from the amount of such public funds on 
hand, pay over to the county segregated from it and organized under this 
article a just proportion of such funds, based upon the assessed valuation 
of the whole of the original county in and for the year prior to the date of 
such segregation and in the proportion that the valuation within the segregated 
portion bears to the aggregate of the valuation within the whole of the 
original county. The boards of county commissioners shall meet as provided 
in section 3212 and ascertain the amount so to be paid and the board of county 
commissioners of the original county shall issue warrants for such amount, 
payable immediately to the treasurer of the county organized under this 
article and the amount so received by the latter shall be by him placed to the 
credit of the proper funds of his county. [R. C. 1905, § 2338; 1887, ch. 38, 
§ 13; R. C. 1899, § 1863.] 

§ 3215. Commissioners to redistrict counties. The county commissioners 
of a county from which a portion segregates under this article shall im- 
mediately after such segregation redistrict their county into the districts 
provided for by the laws then existing and shall fill the vacancies occasioned 
by such segregation in the manner provided by law for filling vacancies. 
[R. C. 1905, § 2339; 1887, ch. 88, § 14; R. C. 1895, § 1864.] 


findings of county commissioners as to Mesecap Ha eounty office are prima facie 
evidence of truth. Holtan v. Beck, 20 N. D. 5, 125 N. W. 1048. 


§ 3216. Redistricting provided for. Whenever the boundaries of any or- 
ganized county in this state shall have been enlarged by the addition thereto 
of any unorganized territory, it shall be the duty of the county commissioners 
of such organized county forthwith to redistrict the said county into com- 
missioner districts, and such redistricting may be done at a regular or special 
meeting. In redistricting such county it shall be the duty of the county 
eommissioners to make the districts as regular and as compact in form as 
practicable, and as equal in population as possible, but no new district shall 
be so formed that any two of the then acting commissioners shall reside in the 
same district. [R. C. 1905, § 2340; 1905, ch. 71.] 

§ 3217. Districts renumbered and renamed. School districts and road dis- 
tricts within counties affected by this article shall be renumbered so as to 
make their numbers in each county run consecutively, and the names of 
school townships may when necessary be changed. [R. C. 1905, § 2341; 1887, 
ch. 38, § 15; R. C. 1899, § 1865.] 

§ 3218. When districts liable for bonds. When the boundaries of any 
school district or school township have been changed under the provisions of 
this article that portion of such school district or school township in which 
the school houses and other property remain shall be liable for the payment of 
the bonds, if any, issued by such school district or school township, and if 
such portion shall have been attached to another school district or school 
township the school district or school township to which such portion has 
been attached shall be liable for the payment of the bonds, if any, of the 
school district or school township to which such portion formerly belonged. 
[R. C. 1905, § 2842; 1887, ch. 38, § 16; R. C. 1899, § 1866.] 

§ 3219. Validity of bonds. The validity of bonds issued by school districts 
or school townships prior to the division of any county under this article shall 
in nowise be affected by such division nor by the renumbering or renaming of 
_the schoo! district or school township that issued them. [R. C. 1905, § 23438; 

1887, ch. 38, § 17; R. C. 1899, § 1867.] 

§ 3220. Fees of county commissioners. County commissioners while in the 
discharge of their duties as provided for in the preceding sections of this 
article shall receive the same compensation as is allowed by law for the 
performance of their ordinary official duties. [R. C. 1905, § 2344; 1887, ch. 38, 
§ 18; R. C. 1899, § 1868.] 
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§ 3221. Indebtedness of new county. The amount of indebtedness of a 
county organized under this article as ascertained by the two boards of county 
commissioners as aforesaid shall be paid to the county from which it segregates 
in the bonds of the new county thus segregated as hereinafter provided. 
[R. C. 1905, § 2845; 1887, ch. 38, §-19; R. C. 1899, § 1869.] 

§ 3222. When bonds to be dated. Such bonds shall be dated on the first 
day of January or July, from which the outstanding indebtedness of the 
original county is calculated as provided in section 3212; shall be issued for 
& period corresponding with the time or term on which the obligations of the 
original county become due and payable; shall be payable at the same place 
and shall bear the same rate of interest as the obligations of the original 
county, said commissioners taking care to classify the liquidating bonds, 
issuing a due proportion of each in proportion to each of the original county 
obligations bearing different rates of interest and places of payment; and 
such original county shall have authority to exchange such bonds for an equal 
amount of obligations of its own of the same class. [R. C. 1905, § 2346; 
1887, ch. 38, § 20; R. C. 1899, § 1870.] 

§ 3223. County treasurer to keep bond register. The county treasurer of 
a county issuing bonds under the provisions of this article shall provide him- 
self with a book to be called the ‘‘ bond register ’’ wherein he shall note the 
number and denomination of each bond issued by his county, the date of issue, 
when and where payable, with such other facts as the county commissioners 
of his county shall direct, which bond register when completed shall be 
deposited with the county auditor of his county and shall be and remain a 
part of the records of his office. [R. C. 1905, § 2347; 1887, ch. 38, § 21; R. C. 
1899, § 1871.] 

§ 3224. Commissioners to issue liquidating bonds. The board of county 
commissioners of a county organized under this article is empowered and 
directed to issue such liquidating bonds in denominations as may be required 
by the old county, not to exceed one thousand dollars each, and deliver the 
same to the county auditor of the old county who shall receipt therefor, 
affixing the seal of his office to such receipts, and the county auditor of the 
county organized under this article shall enter such receipts at large upon the 
records of the board of county commissioners and note the same in the bond 
ee of his county. [R. C. 1905, § 2348; 1887, ch. 38, § 22; R. C. 1899, 

1872. 

§ 3225. Commissioners to levy tax. The board of county commissioners of 
a county issuing bonds under the provisions of this article shall, for each year 
after the date of such bonds, levy and cause to be collected a tax sufficient 
to pay the interest on such bonds as it shall become due, and also such sinking 
funds as shall correspond with the laws under which the bonds of the original 
county were issued, sufficient to redeem such bonds at maturity; and as fast 
as such sinking fund shall become available, they shall redeem such bonds in 
the manner provided for redeeming the bonds of the original county ; provided, 
that public notice shall be given by such board in a newspaper, if one is 
published within the county, setting forth that certain bonds, giving their 
number and description, will be redeemed by such county, and naming the 
er: F such redemption. [R. C. 1905, § 2349; 1887, ch. 38, § 23; R. C. 1899, 

1873. 

§ 3226. Interest for redemption of bonds. The money collected for the 
payment of the interest or principal of said bonds shall not be used for any 
other purpose until such bonds are redeemed: any surplus thereafter shall 
be placed in the county general fund. [R. C. 1905, § 2350; 1887, ch. 38, § 24; 
R. C. 1899, § 1874.] 

§ 3227. Revenue of counties. The authority of any county, from which 
& portion segregates under the provisions of this article, for the collection of 
revenue within the boundaries of the portion segregating, shall cease from 
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the date upon which the two boards of county commissioners under the 
provisions of section 3212 base the settlement between their counties, and all 
assessments and levies made by the authority of the county, from which a por- 
tion segregates, by its officers in the lawful performance of their official duties, 
affecting any of the territory embraced in the boundaries of such new county, 
shall remain the same and shall be payable to and collectible by the lawful 
authorities of the latter only. [R. C. 1905, § 2351; 1887, ch. 38, § 25; R. C. 
1899, § 1875. ] 

§ 3228. Judicial subdivision. Any county organized under the provisions 
of this article shall, as soon as its organization shall have been completed, 
constitute and be created a judicial subdivision of the judicial district to which 
it properly belonged at and before its organization. [R. C. 1905, § 2352; 
1887, ch. 38, § 26; R. C. 1899, § 1876.] 

3229. Judge to appoint term of district court. The judge of the judicial 
district in which a county organized under this article is created a legal sub- 
division of his district under the provisions of the last section shall appoint 
and hold at least two terms of the district court each year at the county seat 
of such county. [R. C. 1905, § 2353; 1887, ch. 38, § 27; R. C. 1895, § 1877.| 

§ 3230. Venue, when changed. In all actions or proceedings, civil or crim- 
inal, for the prosecution of a crime committed or a cause of action arising 
within the boundaries of any judicial subdivision created under the provisions 
of this article, and properly triable in such subdivision under the provisions 
of the codes of civil and criminal procedure, the venue thereof shall be changed 
to the new county by order of the court upon the demand of either party, 
which demand shall be served upon the opposite party or his attorney, if 
either can conveniently be found in the state; but if neither can conveniently 
be found therein, then such change of venue may be made upon filing such 
demand with the clerk of the district court. [R. C. 1905, § 2354; 1887, ch. 38, 
§ 28; R. C. 1895, § 1878.] 

§ 3231. Writs, bonds and recognizances. All process, writs, bonds, notices, 
appeals, recognizances, papers and proceedings in actions changed to a new 
county under this article, issued and made returnable to the district court 
of the county from which a portion has been segregated and organized under 
this article prior to the creation of such legal subdivision, shall be taken and 
considered as made, taken and returnable to the district court within the 
boundaries of such new judicial subdivision, and such bonds, recognizances 
and obligations shall be payable to such new county and recoverable upon 
in the name of such new county, and all papers and certified copies of all 
proceedings had in such action shall be transmitted by the clerk of the district 
court of the old to the clerk of the district court of the new county. [R. C. 
1905, § 2355 ; 1887, ch. 38, § 29; R. C. 1899, § 1879.] 

§ 3232. Jurisdiction of officials. All territory within the state of North 
Dakota over which any county has exercised jurisdiction in civil and criminal 
matters and which has for all intents and purposes been treated as a portion 
of such county for not less than two years last past, shall be and the same 
is hereby declared a part of such county, and all of the official acts and doings 
of all state, county, township, school district or other officials within such 
county in the exercise of such jurisdiction are hereby ratified in so far as to 
give such acts the same validity as they would have had if such territory 
had been a part of such county when such acts were performed. [R. C. 1905, 
§ 2356; 1889, ch. 57; R. C. 1899, § 1879a.] 


ARTICLE 4.— County SgatTs. 


§ 3233. County seat, removal of. Whenever the inhabitants of any county 
in this state desire to remove the county seat of the county from the place 
where it is fixed by law, or otherwise, to another place, they may present a 
petition to the board of county commissioners of their county praying such 


778 


' County Officers. POLITICAL CODE. §§ 3233-3238 


removal and that an election be held to determine whether or not such removal 
shall be made. Such petition must be verified by the affidavit of each of the 
signers thereof, stating that he is a resident of the county, a qualified 
elector therein, and that he personally signed his name thereto knowing the 
contents and purposes of the petition; provided, however, that where any 
city, town or village has been recognized as the county seat of any county 
for the period of more than ten years last past, and where all of the public 
business required by law to be transacted at the county seat has been trans- 
acted at said place during all of said period, said city, town or village shall 
be deemed to be the county seat of such county, and the county seat can 
be removed therefrom only in the manner now provided by law. [R. C. 1905, 


§ 2358; R. C. 1895, § 1880; 1901, ch. 57.] 

Mandamus proper remedy to determine whether county seat has been legally changed. 
Two-thirds vote polled means on particular question. Determination of county board 
final on sufficiency of petition. State ex rel. Little v. Langlie, 5 N. D. 594, 67 N. W. 958. 
< ened only by majority of all votes cast at election. Adkins v. Lien, 10 S. D. 436, 73 

. W. 909. 

County failing to select cannot resubmit question for four years. State v. Porter, 13 
S. D. 126, 82 N. W. 415. 

Ballot requirements are mandatory and statute is removal statute, and is constitu- 
tional. Miller v. Norton, 22 N. D. 196, 132 N. W. 1080. 

Attack upon petition for removal of county seat is too late, when made after necessary 
two-thirds of electors of county have at election determined in favor of removal. Miller 
v. Norton, 22 N. D. 196, 132 N. W. 1080. 

Reverter of land dedicated or conveyed for purpose of court house on removal of county 
seat or failure to use land for such purposes. 35 L.R.A.(N.S.) 603. 

Right to withdraw names from petition for removal of county seat. 35 L.R.A.(N.S.) 
1113. 


§ 3234. Commissioners to submit question to vote, when. If the petition is 
signed by qualified electors of the county equal in number to at least three- 
fifths of all the votes cast in the county at the last preceding general election, 
the board must, at the next general election, submit the question of removal 
reece on of the county. [R. C. 1905, § 2359; 1899, ch. 70; R. C. 1899, 

§ 3235. Notice of election. Notice of such election, clearly stating its 
object, must be given and the election must be held and conducted and the 
returns made in all respects in the manner prescribed by law in regard to 
the submitting of questions to the electors of a locality under the general 
election law. [R. C. 1905, § 2360; R. C. 1895, § 1882.] 

§ 3236. Ballot, how marked. Notice of result. In voting on the question, 
each elector must vote for the place in the county which he prefers by placing 
Opposite the name of the place the mark (X). When the returns have been 
received and compared and the result ascertained by the board, if two-thirds or 
more of all the legal votes cast at such election are in favor of any particular 
place the board must give notice of the result by posting notices thereof in all 
the election precincts in the county and by publishing a like notice in a news- 
paper published in the county at least once a week for four weeks. [1907, 
ch. 61; R. C. 1905, § 2361; R. C. 1895, § 1883.] 


On what basis majority essential to adoption of proposition for change of county scat 
is to be computed. 22 L.R.A.(N.S.) 478. 


§ 3237. County seat, when deemed changed. In the notice provided for in 
the last section the place selected to be the county seat of the county must be so 
declared from a day specified in the notice, not more than ninety days after 
the election. After the day thus named in the notice, the place chosen shall 
be the county seat of the county. [R. C. 1905, § 2362; R. C. 1895, § 1884.] 

§ 3238. Statement of result of election, where filed. Whenever any elec- 
tion has been held as provided in this article, the statement made by the board 
of county commissioners, showing the result thereof, must be deposited 
jn the office of the county auditor, and whenever the board gives the notice 
prescribed in the last section, it must transmit a certified copy thereof to the 
secretary of state. [R. C. 1905, § 2363; R. C. 1895, § 1885.] 
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§ 3239. Election held only once every ten years. When an election has been 
held and at least two-thirds of the votes cast at such election are not cast for 
some other place than that fixed by law as the former county seat, no second 
election for the removal thereof must be held within ten years thereafter. 
[1907, ch. 61; R. C. 1905, § 2364; R. C. 1895, § 1886.] 

§ 3240. Subsequent removal, petition for. When the county seat of a 
county has been once removed by a two-thirds vote of the people of the county, 
*t may be again removed from time to time in the manner provided in this 
article ; but no election must be ordered to effect any such subsequent removal, 
unless a petition praying an election is signed by the qualified electors of the 
county equal in number to at least two-thirds of all the votes cast at the last 
preceding general election, nor unless at such election, when ordered, two- 
thirds of all the votes cast are in favor of some other place as the county seat 
of the county, and such election, when so ordered, shall take place at the first 
general election held thereafter, nor must two elections to effect such removal 
be held within four years. [R. C. 1905, § 2365; R. C. 1895, § 1887.] 


Election held not oftener than once in four years. State ex rel. Cosper v. Porter, 13 
8. D. 126, 82 N. W. 415. 


§ 8241. Special provisions where no court house has been constructed. In 
all organized counties in this state wherein prior to the taking effect of this 
article no court house has been constructed or is owned by such county, the 
county commissioners shall upon the petition of the inhabitants of such county, 
equal in number to one-third of the votes cast therein for governor at the last 
preceding election, submit to the electors of such county at a special election 
to be called in sixty days, or at the next general election, as may be required 
by said petition, the question of moving the county seat from the place where 
it is located by law or otherwise, to another place. Such petition must be 
verified by the affidavit of each of the signers thereof, stating that he is a 
resident of the county and a qualified elector therein and that he personally 
signed such petition. [R. C. 1905, § 2366; 1905, ch. 77, § 1.] 

§ 3242. Notice of, how given. Notice of such election shall be given in the 
manner prescribed by section 3235. [R. C. 1905, § 2367; 1905, ch. 77, § 2.] 

§ 3243. Ballots, how marked. Notice of result. In voting on the question 
each elector must vote for the place in the county which he prefers by placing 
opposite the name of the place the mark ‘‘ X.’’ When the returns have been 
received, compared and the result ascertained by the board of county com- 
missioners, if more than one-half of all the legal votes cast by those voting on 
the proposition are in favor of any particular place, the board must give notice 
of the result by publishing a notice thereof, in each newspaper in the county, 
at least once a week for four consecutive weeks, and the place so selected as 
the county seat shall be designated in such notice as the county seat, from a 
date specified therein not more than sixty days after the election. [R. C. 
1905, § 2368 ; 1905, ch. 77, § 3.] 

§ 3244. Record of result. Counties exempt. The board of county com- 
missioners shall cause a statement of the result of said election to be deposited 
and transmitted as provided by section 3238. This article shall not apply 
in counties having more than six thousand five hundred inhabitants according 
to the last census. [R. C. 1905, § 2369; 1905, ch. 77, §§ 4, 5.] 


ARTICLE 5.— ORGANIZATION OF McKENZIE COUNTY. 


§ 8245. McKenzie county created. There shall be formed out of the un- 
organized counties of McKenzie, Allred and Wallace a new county, to be 
called McKenzie county, to be organized as hereinafter provided. [R. C. 
1905, § 2370; 1905, ch. 73, § 1.] 


As to constitutionality of statute. State ex rel. Madderson v. Nolde, 16 N. D. 168, 
125 Am. St. Rep. 628, 112 N. W. 141. 


§ 3246. Boundaries. The boundaries of said McKenzie county shall be as 
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follows, to wit: Commencing at the southeast corner of township one hundred 
forty-five north, of range ninety-eight west; thence running north between 
ranges ninety-seven and ninety-eight west to the twelfth standard parallel; 
thence east and along said twelfth standard parallel to the southeast corner 
of township one hundred forty-nine north, of range ninety-four west; thence 
north between ranges ninety-three and ninety-four west to the Missouri river ; 
thence up and along the west bank of the Missouri river to the west boundary 
line of North Dakota; thence south and along the west boundary line of North 
Dakota to the eleventh standard parallel; thence east and along the eleventh 
standard parallel to the southeast corner of township one hundred forty-five 
north, of range ninety-eight west, and the place of beginning. [R. C. 1905, 
§ 2371; 1905, ch. 738, § 2.] 

§ 3247. Governor to locate temporary county seat and appoint officers. 
The governor of this state is hereby authorized and directed, within sixty days 
after this article takes effect, to locate a temporary county seat and to appoint 
for the said McKenzie county the following officers, to wit: Three county com- 
missioners; one sheriff; one auditor; one treasurer; one register of deeds; 
one clerk of the district court; one superintendent of schools; one state’s 
attorney; one county judge; one public administrator; one coroner; one 
surveyor; three assessors; four justices of the peace and four constables, 
and the officers so appointed shall immediately qualify and enter upon the dis- 
charge of their respective duties. The officers so appointed shall hold their 
respective offices and shall discharge the duties of such until their successors 
are elected and qualified. [R. C. 1905, § 2372; 1905, ch. 73, § 3.] 

§ 3248. Duties of registers of deeds of Stark and Williams counties. Fees 
for transcribing. Accounts, how audited. The register of deeds of Stark 
county and the register of deeds of Williams county shall, within ninety days 
after the organization of McKenzie county, transcribe all matters of record 
from the record books of the counties of Stark and Williams, respectively, 
that should be of record in McKenzie county, and deliver the same to the 
register of deeds of McKenzie county, and when so transcribed and delivered, 
they shall be the official records of all property and other matters to which 
they refer, and shall have the same force and effect as the original. The 
county of McKenzie shall pay to the register of deeds of Stark and Williams 
counties, respectively, for the work that each shall do under this article, 
which shall be over and above the maximum compensation and regular fees of 
each of said offices, twenty cents per folio, for transcribing said records, 
including the indexing of said records. Said account shall be audited and 
allowed by the commissioners of McKenzie county as other proper accounts 
against said county. [R. C. 1905, § 2373; 1905, ch. 73, § 4.] 

§ 3249. Laws governing counties made applicable. All laws of a general 
nature applicable to the several counties of this state and the officers thereof, 
are hereby made applicable to the county of McKenzie and the officers who 
a one be appointed or elected therein. [R. C. 1905, § 2376; 1905, 
ch. 73, : 


ARTICLE 6.— CORPORATE POWERS AND LIABILITIES. 


§ 3250. County a corporate body. Powers. Each organized county is a , 


body corporate for civil and political purposes only and as such may sue and 
be sued, contract and be contracted with, and in all cases where lands have 
been granted to any county for public purposes and any part thereof has 
been sold, and the purchase money or any part thereof shall be due and 
unpaid, all proceedings necessary to recover possession of such lands or to 
enforce the payment of the purchase money shall be instituted in the name of 


the proper county. [R. C. 1905, § 2377; R. C. 1899, § 1888.] 
ay sue in corporate capacity. McCook Co. v. Kammoss, 7 S. D. 558, 64 N. W. 1123, 
58 Am. St. Rep. 854, 31 L.R.A. 461; Barrett v. Stutsman County, 4 N. D. 175, 59 N. W. 
964; State v. Davis, 11 8. D. 111, 75 N. W. 897, 74 Am. St. Rep. 780; Lyman County v. 
State, 9 S. D. 413, 69 N. W. 601. 
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Counties as trustees of charities. 14 L.R.A. 70; 14 L.R.A.(N.S.) 113. 
fee ey of county to employ “tax ferret.” 4 L.R.A.(N.S.) 339; 38 L.R.A.(N.S.) 


By whom action affecting counties must be brought. 64 L.R.A. 619. 

Garnishment of counties. 37 L.R.A. 207. 

Applicability of statute of limitations to actions by counties. 3 L.R.A.(N.S.) 746; 23 
L.R.A.(N.S.) 921. 
ne} 3 ie county to surrender valid claim upon partial payment thereof. 19 L.R.A. 

Liability of county on implied contract. 27 L.R.A.(N.S.) 1117; 39 LR.A.(N.S.) 72. 
Gay ae, county on implied contract for publishing notices in newspaper. 27 L.R.A. 

dS. 30. 

Presentation of claims against county by county board as condition precedent to suit. 
89 L.R.A. 77. 

Recovery of money loaned a county on invalid contract to pay its indebtedness. 15 
L.R.A.(N.S.) 567. 

Liability of county for injuries caused by construction or maintenance of bridge to 
property thereto adjoining. 21 L.R.A.(N.S.) 209. 

Liability of county for imprisonment of person in unhealthful or unfit prison. 36 
L.R.A. 293; 2 L.R.A.(N.S.) 95. 
Neu of county for injuries to one employed about house of detention. 23 L.R.A. 

SS.) 910, 

Liability of counties for injuries to travelers and vehicles. 39 L.R.A. 33. 

Liatility of counties, mode of its enforcement, and the power of the legislature to 
modify or impair. 68 Am. Dec. 291. 

§ 3251. Judgments against counties, how paid. When any judgment is 
obtained against a county the board of county commissioners shall have 
power at any time after the expiration of six months from the rendtion 
thereof to assess and collect a sufficient amount of revenue to pay off and 
discharge such judgment in addition to the ordinary expenses of the county. 
But the property of the county, and of persons owning property situated or 
hable to taxation therein, shall in no case be subject to judgment lien nor to 
seizure or sale upon execution or other process of any court. [R. C. 1905, 


§ 2378; 1881, ch. 54, § 1; R. C. 1899, § 1889.] 


ARTICLE 7.— StaTE Accounts WITH COUNTIES. 


§ 3252. Auditor to keep account with each organized county. The state 
auditor shall keep an account with each organized county of the state in which 
each county shall be charged with the amount of delinquent tax now due 
the state and with all sums hereafter levied in each county for state pur- 
poses; and credited with all sums paid into the state treasury on account of 
such taxes. [R. C. 1905, § 2379; 1890, ch. 183, § 1; R. C. 1899, § 322.] 

§ 3253. County auditors to furnish abstract of tax lists. He shall require 
the county auditors to furnish him with an abstract of the tax lists of their 
respective counties when the same are completed, on such blanks as he shall 
prescribe. [R. C. 1905, § 2380; 1890, ch. 183, § 2; R. C. 1899, § 323.] — 

§ 3254. Monthly statements of taxes collected. County treasurer to furnish. 
He shall require the several county treasurers to furnish him with a state- 
ment, attested by the county auditor, on the fifteenth day of each month, 
showing the amount of state taxes collected during the preceding calendar 
month, and the October statement shall be an abstract of the total receipts 
by the county treasurer for the preceding year. [R. C. 1905, § 2381; 1890, 
ch. 183, § 3; 1891, ch. 1, § 1; R. C. 1895, § 324.] 

§ 3255. Auditor to deliver to state treasurer order on county treasurer. 
The state auditor shall immediately after receiving the statement provided for 
in the preceding section draw and deliver to the state treasurer an order on 
each county treasurer for the amount so certified as collected for the state, 
and charge the state treasurer with the same, giving the county credit for the 
amount and sending to the county auditor of each county a duplicate of such 
order or draft. [R. C. 1905, § 2382; 1890, ch. 183, § 4; R. C. 1899, § 325.] 

§ 3256. State treasurer to notify county treasurer. The state treasurer 
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shall notify each county treasurer of the amount of such draft or order and 
designate the manner in which the money shall be forwarded to him, and upon 
receipt of the same shall forward such draft or order to the county treasurer 
with his endorsement, and such draft or order shall be the county treasurer’s 
receipt for the amount stated. All funds collected by or in the hands of the 
treasurer of any county in this state shall be promptly remitted by such 
county treasurer without expense to the state, and at the risk of the county 
treasurer, for which the county treasurer shall be allowed his actual expenses 
by the board of county commissioners. [R. C. 1905, § 2383; 1890, ch. 183, 
§ 5; 1899, ch. 152; R. C. 1899, § 326.] 


Assessment against abutting property of costs of laying water mains not authorized. 
Lee v. Town of Mellette, 15 S. D. 586, 90 N. W. 855. 


ARTICLE 8.—CounTY OFFICERS. 


§ 3257. Number and election of. Each organized county shall have the 
following officers: One county auditor, one register of deeds, one clerk of 
the district court, one state’s attorney, one sheriff, one county judge, one 
county treasurer, one county surveyor, one coroner, one county superintendent 
of schools, one public administrator, four justices of the peace and four con- 
stables. And there shall be three or five county commissioners as hereinafter 
provided, who shall constitute the board of county commissioners. Such 
officers shall be chosen by the qualified electors of their respective counties 
at the general election in each even numbered year, except the commissioners 
who shall be chosen by the electors of their respective districts, of which 
district such commissioners shall be qualified electors. [R. C. 1905, § 2384; 
1883, ch. 33, § 3; R. C. 1895, § 1890; 1903, ch. 140.] 

§ 3258. Additional justices, when. Petition for. Whenever ten or more 
qualified electors of any election precinct in this state, comprising one or more 
unorganized townships, shall file a petition with the county auditor of the 
county in which they reside, setting forth that there are not enough justices 
of the peace or constables in such precinct for the proper administration of 
justice, there shall thereafter be elected at the general election in each even 
numbered year two justices of the peace and two constables whose jurisdiction 
shall be the same as county justices and constables. On the filing of said 
petition such offices shall be deemed vacant and shall be filled by appointment 
of the board of county commissioners at their next regular meeting or at a 
special meeting called for that purpose. The officers so appointed shall hold 
office until their successors are elected and qualified, or until the township or 
townships comprising said election precinct shall become organized. [1909, 
ch. 81.] 

§ 3259. Sheriff and treasurer eligible two terms only. The sheriff and 
the county treasurer shall not be eligible for election to such offices for more 
than two successive terms of two years each. [R. C. 1905, § 2385; 1889, 
eh. 103, § 1; R. C. 1899, § 1891.] 


ARTICLE 9.— CouNTY COMMISSIONERS. 


§ 3260. Number of county commissioners may be changed, how. The num- 
ber of county commissioners of any county may be increased to five or 
reduced to three in the manner following: Whenever the legal voters of the 
county, equal in number to twenty per cent of the legal votes cast at the pre- 
ceding general election, petition the board of county commissioners for an 
increase or decrease in the number of county commissioners, said board shall 
submit the question to a vote of the electors of the county at a special elec- 
tion to be held either at the next state primary election, or general election, 
as the petition may pray. Notice of the submission of such question shall 
be given in the notice of election prescribed by section 982. If the petition 
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is for an increase in the number of commissioners, the proposition shall be 
submitted in this form: 

‘‘ For five commissioners.’’ 

‘* Against five commissioners.’’ 

If it is for reduction, the proposition shall be in this form: 

‘‘ For three commissioners.’’ 

“‘ Against three commissioners.’’ [1913, ch. 120; B. C. 1905, § 2386; 1897, 
ch. 45; R. C. 1899, § 1892.] 


On party nominations for county commissioners. State ex rel. Long v. Rexford, 21 8. 
D. 86, 109 N. W. 216. 


Where number of county commissioners has been increased by vote of county as pro- 
vided for in this section, vacancy arises in office of county commissioner of each of new 
districts. State ex rel. Atty.Gen. v. Davies, 23 N. D. 334, 136 N. W. 955. 


§ $261. Districts, how formed. Oommissioners, how designated. When the 
returns of such election show a majority of all the legal votes cast to be for 
an increase from three to five, it shall be the duty of the board of county 
commissioners, within ten days after the votes have been canvassed, to divide 
the county into five districts. The districts shall be numbered from one to 
five, those last created being designated fourth and fifth, respectively. At the 
ensuing general election commissioners for such additional districts shall be 
elected, the commissioner for the fourth district for a term of two years, and 
the commissioner for the fifth district for a term of four years. The tenure 
of office of the existing board of county commissioners shall not be affected. 
The district which each commissioner shall represent shall be designated by 
such board. When the special election results in a majority for a decrease of 
from five to three, the existing county board shall, at the end of the first two 
expiring terms of the same year, declare such districts vacant, and at their 
first regular meeting thereafter proceed to divide the county into three com- 
missioner districts, and in such division designate the district which each of 
the three remaining commissioners shall represent. [R. C. 1905, § 2387; 1890, 
ch. 48, § 2; R. C. 1899, § 1893; 1901, ch. 52, § 2.) 

Commissioners bound to call county judge and auditor together, where petition to 


e 
divide county is duly presented. State ex rel Schilling v. Menzie, 17 8. D. 535, 97 N. W. 
745. 
County commissioner will not lose office by moving to another district in county. Gray 
v. Beadle County, 21 8. D. 97, 110 N. W. 36. ° 
Where number of county commissioners has been increased by vote of county, vacancy 
arises in office of county commissioner of each of new districts. State ex rel. Atty.-Gen. 
v. Davies, 23 N. D. 334, 136 N. W. 945. 


§ 3262. Commissioner districts redistricted, when. The county judge, 


‘auditor and clerk of the district court of each county shall constitute a 
redistricting board with power to redistrict the commissioner districts in any 


county whenever twenty-five per cent of the legal voters of the county, as 
shall be determined by the votes cast at the last preceding general election 
for congressmen, shall petition said board to change the boundaries of the 
commissioner districts and file said petition with the county auditor. Within 
twenty days after the filing of said petition it shall be the duty of the county 
auditor to call a meeting of the redistricting board to consider such petition, 
and if it shall appear that the commissioner districts of such county are not 
reasonably equal in population or extent of territory they shall proceed at 
once to redistrict such county into commissioner districts. [R. C. 1905, § 2388; 


1895, ch. 34, § 1; R. C. 1899, § 1894; 1901, ch. 54. 


Districts can only be changed every third year. Van Den Bos v. Board, 11 8. D. 190, 
76 N. W. 935. 

Acceptance of warrant for claim against county which has been duly and 
allowed in part, is presumed to be im full of claims presented. Paulson v. Ward County, 
23 N. D. 601, 42 L.R.A.(NS.) 111, 137 N. W. 486. 


§ 3263. Duty of redistricting board. In redistricting any county it shall 
be the duty of the redistricting board to make the districts as regular and 
compact in form as practicable, and as equal in population as possible, as shall 


-be determined by the vote cast at the last preceding general election, but 
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no new district shall be so formed that any two of the then acting commis- 
sioners shall reside in the same district, and no county shall be redistricted 
oftener than once in five years. [R. C. 1905, § 2389; 1895, ch. 34, § 2; R. C. 
1899, § 1895; 1901, ch. 54.] 

§ 3264. Term of office of commissioners. The commissioners shall hold 
their office for the term of four years, except as provided by law for the 
organization of counties, and in counties now organized, the order of their 
election and succession shall be as herein provided, and commissioner dis- 
tricts in such counties shall continue as now constituted until changed as 
provided by law. Provided, that at the general election next after the or- 
ganization of a county, either from unorganized territory or from territory 
segregated by division from another county, one county commissioner shall 
be elected for a term of two years and two commissioners for a term of four 
years, and thereafter as provided by law, the order of succession to be 
determined by lot. Provided, further, that in all counties in this state wherein 
heretofore commissioners have been elected after the organization of a new 
county, either from unorganized territory or upon division or segregation 
from another county, and where all the commissioners now serving were 
elected for the same term, the county commissioners shall, at the regular 
meeting of the board of county commissioners next after the taking effect 
of this act [article], by lot determine the order of their succession; three 
commissioners to hold their office for four years and two for two years from 
the first Monday in January, 1913, in counties having five commissioner dis- 
tricts ; two commissioners to hold their office for four years and one for two 
years from the first Monday in January, 1913, in counties having three com- 
missioner districts. [1913, ch. 123; R. C. 1905, § 2390; R. C. 1899, § 1896; 
1901, ch. 52, § 3; 1903, ch. 74, § 1.] 

§ 3265. County seal. The board .of county commissioners shall procure 
and keep a seal with such emblems and devices as they may think proper, 
which shall be the seal of the county and no other seal shall be used by the 
county auditor; and the impression of such seal by the stamp shall be sufficient 
errr all cases where sealing is required. [R. C. 1905, § 2391; R. C. 1899, 

1897. | 

ee i cae | of seal on certificate of tax sale. Beggs v. Paine, 15 N. D. 436, 109 
Affixing county seal to contract makes it a specialty. Heffleman v. Pennington County, 
3 8. D. 162, 52 4 W. 851. 

§ 3266. Meetings of board, time and place of. The county commissioners 
shall meet and hold sessions for the transaction of business at the court houses 
in their respective counties, or at the usual places of holding court, on the 
first Mondays in January, April, July and October of each year, and may 
adjourn from time to time; and the county auditor shall have power to call 
special sessions when the interests of the county demand it, upon giving 
five days’ notice of the time and object of such meeting by posting up notices 
in three public places in the county or by publication in one newspaper in the 
county ; provided, that in case of a vacancy in the office of the county auditor 
the chairman of the board shall have power to call a special session for the 
purpose of filling the same. [R. C. 1905, § 2392; R. C. 1899, § 1898.] 


Object of special meeting must be stated in call with reasonable certainty. Emmons 
County v. Bank, 9 N. D. 583, 84 N. W. 379. 


§ 3267. Chairman, duties of. At the first meeting of the board each year 
they shall elect one of their number chairman who shall act as chairman of 
such board during the year in which he is elected or until his successor is 
elected, and in case of a vacancy from any cause whatever the board shall 
elect another chairman. It shall be the duty of the chairman to preside at the 
meetings of the board; and all orders made by the board and all warrants 
drawn on the county treasurer, except warrants for salaries of county officers, 
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shall be signed by the chairman and attested by the county auditor. [R. C. 
1905, § 2393 ; R. C. 1895, § 1899.] 


ignature of the acting chairman of board of commissioners necessary to make war- 


rant valid. State v. Ryan, 9 N. D. 419, 83 N. W. 865; State ex rel. Wiles v. Heinrich, 
11 N. D. 31, 88 N. W. 734. 


ene of de facto board held valid. Merchants’ Bank v. McKinney, 2 S. D. 106, 48 N. 


County bonds signed by chairman and clerk of board unauthorized by board, invalid. 
Brown v. Bon Homme County, 1 8. D. 216, 46 N. W. 173. 


Acceptance of warrant for dam against county, which bas been duly presented and al- 
lowed in part, is presumed to be in full of claims presented. Paulson v. Ward County, 
23 N. D. 601, 42 L.R.A.(N.S.) 111, 137 N. W. 486. 


§ 3268. Tie vote defers decision. When the board is equally divided on 
any question it shall defer a decision until the next meeting, at which time the 
matter shall be decided by a majority of the board. ([R. C. 1905, § 2394; 
R. C. 1899, § 1900.] 

§ 3269. Froceedings. Oopies as evidence. Copies of the proceedings of the 
board duly certified and attested by the county auditor under seal shall be 
S190 as evidence in all courts of this state. [R. C. 1905, § 2395; R. C. 1899, 

§ 3270. Power of board to preserve order. The board shall have power to 
preserve order when sitting as a board and may punish contempts by fines 
not exceeding five dollars or by imprisonment in the county jail not exceeding 
twenty-four hours; and it may enforce obedience to its orders by attachment 
or other compulsory process, and when fines are assessed by it the same may 
be collected before any justice of the peace having jurisdiction, and shall 
be paid over as other fines within ten days after they are collected. [R. C. 
1905, § 2396; R. C. 1899, § 1902. ] 

§ 3271. Boards to keep record books. They shall keep a book in which 
all orders and decisions made by them shall be recorded, except those relating 
to roads and bridges; and all orders for the allowance of money from the 
county treasury shall state on what account and to whom the allowance is 
made, dating the same and numbering them consecutively as allowed from the 
first day of January to the thirty-first day of December in each year; also 
a book for the entry of all proceedings relating to bridges and the estab- 
lishment, change or discontinuance of roads, and a book for the entry of war- 
rants on the county treasurer, showing the number, date, amount and name 
of the payee of each warrant drawn, which book shall be known as the warrant 
book, and the warrants shall be numbered in relation to the order and decision 
allowing the amount for which the same is drawn. ([R. C. 1905, § 2397; 
R. C. 1899, § 1903.] 

Keeping minutes of proceedings by board of equalization in separate book as compli- 
ance with statute. Fisher v. Betts, 12 N. D. 197, 96 N. W. 132. 

Mandamus lies to compel supervisors to enter their findings on their records. State 
ex rel. Andrews v. Boyden, 18 S. D. 388, 100 N. W. 763. 

Writ of certiorari should be directed to board of county commissioners and not to the 
auditor. State ex rel. Lindsay v. Boyden, 18 S. D. 379, 100 N. W. 761. 

§ 3272. Warrants cancelled, when. Description of, in minutes. The board 
is authorized and required at each regular meeting to cancel and destroy all 
warrants drawn on any fund of the county which may have remained uncalled 
for and on file for a period of six years or more next preceding the regular 
meeting on which such cancellation takes place. Such board shall before 
cancelling and destroying any such warrants cause to be entered in the 
minutes of its proceedings a brief description thereof, containing the name of 
the payee, and the number, date and amount of each warrant to be destroyed. 
[R. C. 1905, § 2398 ; 1887, ch. 3, §§ 1, 2; R. C. 1899, § 1904.) 

§ 3273. Board, powers of. It shall have power to institute and prosecute 
civil actions in the name of the county for and on behalf of the county. 
It shall also have power to make all orders respecting property of the county, 
to sell the public grounds of the county and to purchase other grounds in leu 
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thereof; and for the purpose of carrying out the provisions of this section it 
shall be sufficient to convey all the interest of the county in such grounds 
when an order is made for the sale and a deed is executed in the name of the 
county by the chairman of the board reciting the order and signed and 
acknowledged by him for and on behalf of the county; provided, that the 
question of the sale of such public grounds or land shall first be submitted 
to a vote of the people of the county as hereinafter provided and sanctioned 


by a majority vote thereof. [R. C. 1905, § 2399; R. C. 1899, § 1905.] 


eo of county commissioners. State ex rel. Wiles v. Albright, 11 N. D. 22, 88 N. 


Strictly construed when county commissioners charge public officer with penal offense. 
Minnehaha County v. Thorne, 6 8. D. 449, 61 N. W. 688. 


No action by state’s attorney unless authorized by commissioners. Hughes County v. 
Ward, 81 Fed. 3 14, 7 . 7 


County commissioners may sell uncollectible notes due county, to outgoing officer not 
officially interested. Brown County v. Jenkins, 11 S. D. 330, 77 N. W. 579. 

County commissioners have power to compromise disputed claims. State v. Davis, 11 
8. D. 111, 75 N. W. 879, 74 Am. St. Rep. 780. 

County commissioners no right to employ other counsel where the control and manage- 
ment of action is vested in attorney-general. Storey v. Murphy, 9 N. D. 115, 81 N. W. 23. 

Unauthorized to make contract to collect judgment. Bring supplementary proceedings 
or actions against judgment debtors. Exclusive control and jurisdiction 1s in district 
court. Fox v. Walley et al., 13 N. D. 610, 102 N. W. 161. 

Power of officers of county to act as determined by place of performance. 33 L.R.A. 86. 
va) ee _ board to make contract for term extending beyond its own term. 29 L.R.A, 


Liability of county boards to private individuals. 95 Am. St. Rep. 80. 

§ 3274. Commissioners authorized to sell. Publish notice. The county 
commissioners of any county in this state shall have the right to dispose of 
any property, either real or personal, which the county may have acquired, 
either through purchase, forfeiture or operation of law. Upon resolution of 
any board of county commissioners authorizing the same, the county auditor 
shall cause to be published a notice in some legal newspaper published in such 
county, once each week for three consecutive weeks, containing a description 
of the property to be sold, and designating the day and hour when such sale 
shall be held. Such sale shall be held at the office of the county auditor and 
conducted by him, and the property so advertised shall be sold to the highest 
responsible bidder, if such bid is deemed sufficient by a majority of the board 
authorizing the sale, and such bids may be either auction or sealed bids as 
may be ordered by the board and specified in the notice; provided, however, 
that when the property to be disposed of is estimated by the board to be of 
a value below one hundred dollars such sale may be at private sale upon 
proper resolution of the board of county commissioners. The proceeds of © 
such sale shall be paid into the county treasury and any amounts which may 
be due the state or any city, township, incorporated village or school district, 
from taxes which had been previously levied against said property, or their 
just proportion thereof, shall be apportioned and placed to the credit of the 
state, city, township, incorporated village or school corporation entitled thereto, 
and the remainder shall go to the general funds of the county. [1907, ch. 67.] 

§ 3275. Additional powers. In addition to the powers hereinbefore men- 
tioned such board shall have power: 

1. To levy a tax not exceeding the amount authorized by law and to liquidate 
indebtedness. 

2. To audit the accounts of all officers having the care, management, collec- 
tion or disbursements of all money belonging to the county or appropriated 
for its benefits. 

3. To construct and repair bridges, and to open, lay out, vacate and change 
highways in the cases provided by law. 

4. To establish election precincts in its county and to appoint the judges of 
election in cases provided by law. 

5. To equalize the assessments of the county in the manner provided by law. 
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6. To furnish the necessary blank books, blanks, stationery, telephone, post- 
age, telephone and telegraph tolls, and all other things necessary and inci- 
dental to the performance of the duties of their respective offices, for the 
clerk of the district court, county auditor, register of deeds, county treasurer, 
county judge, sheriff, public administrator and state’s attorney of its county, 


to be paid out of the county treasury ; also to furnish a fireproof safe, when in . 


its judgment the same shall be advisable, in which to keep all the books, 
records, vouchers and papers pertaining to the business of the board; provided, 
that the county auditor, county treasurer and the chairman of the board of 
county commissioners together shall constitute a committee, empowered and 
required to purchase and provide all necessary blanks, books and other 
stationery, for the use of all county officers in their official capacity. 

7. To do and perform such other duties as now are or may hereafter be 
et ote ta by law. [1911, ch. 115; R. C. 1905, § 2400; 1899, ch. 59; R. C. 1899, 
$ Ae of county treasurer, auditor and chairman of county commissioners must 

ae aac for county officers’ use. Knight v. Cass County, 14 N. D. 340, 103 


Board of county commissioners is not empowered to employ attorney to collect judg- 
ment due it. Fox v. Walley, 18 N. D. 610, 102 N. W. 161. 

Delegation of legislative power to county boards of supervisors. 16 L.R.A. 161. 

Delegation of power of taxation to county authorities. 15 L.R.A.(N.S.) 62. 

Claims against counties, effect of allowance or rejection of. 55 Am. St. Rep. 203. 


§ $276. Board to superintend fiscal affairs of county. It shall superintend 
the fiscal affairs of the county, supervise the conduct of the respective county 
offices and at its first regular meeting in January, April, July and October 
audit and verify the accounts of all officers having the care, management, col- 
lection or disbursement of any money belonging to the county or appro- 
priated for its benefit. It shall keep an account of the receipts and expendi- 
tures of the county and on the first Monday of July, annually, it shall cause 
a full and accurate statement of the assessments, receipts and expenditures 
of the preceding year to be made out in detail under separate heads with 
an account of all debts payable to and by the county treasurer and it shall 
have the same published in at least one newspaper in its county. If there 
is nO newspaper in the county the same shall be posted up at the usual place 
of holding its sessions. ([1911, ch. 118; R. C. 1905, § 2401; R. C. 1895, § 1907.) 


Board of county commissioners superintend fiscal affairs of county and constitute the 
auditing board to audit claims. State ex rel. Wiles v. Heinrich, 11 N. D. 31, 88 N. W. 


734, 
ay commissioners acting in faith may for value sell outstanding overdue 
notes belonging to county. Brown County v. Jenkins, 11 §. D. 330, 77 N. W. 579. 


County treasurer cannot bind county for clerk hire. Jacobson v. Ransom County, 15 
N. D. 69, 105 N. W. 1107. 

Board of county commissioners empowered to sell and assign judgment obtained for 
personal property taxes. Hagler v. Kelly, 14 N. D. 218, 103 N. W. 629. 


§ 3277. Special tax levy for immigration. The board of county commis- 
sioners is authorized at the time fixed for the levying and assessment of taxes 
to levy and tax not in excess of one-fourth of one mill on the dollar upon the 
assessed valuation of all of the property in the county upon presentation of 
a petition signed by twenty per cent of the legal voters of the county, taking 
the total vote at the last general election for a basis, the proceeds of which 
shall be used solely for the purpose of promoting and assisting immigration 
to this state. (1913, ch. 118; R. C. 1905, § 2402; 1891, ch. 72, § 1; R. C. 1899, 
§ 1908. ] 

§ 8278. Immigration fund. The funds provided to be raised in accordance 
with the last section shall be denominated the ‘‘ immigration fund ”’ and shall 
be kept separate and distinct by the county treasurer and shall be expended 
by and under the direction and control of the board of county commissioners 
at such time and in such manner as is by such commissioners deemed best for 
the purpose of securing immigration to the state. [R. C. 1905, § 2403; 1891, 
ch. 72, § 2; R. C. 1899, § 1909.] 
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§ 3279. Board may procure original field notes. The board is authorized 
to procure for its county a copy of the field notes, as soon as practicable, of 
‘the original survey of its county by the United States, and cause a map of 
the county to be constructed therefrom on a scale of not less than one inch 
to a mile, and laid off in congressional townships and sections, the same to 
be kept open in the office of the county auditor and the field notes to be 
deposited therein. [R. C. 1905, § 2404; R. C. 1899, § 1910.] 

§ 3280. Board to submit extraordinary outlay to vote. It shall submit 
to the people of the county at any regular or special election any question 
involving an extraordinary outlay of money by the county or any expenditure 
greater in amount than can be provided for by the annual tax, or the con- 
struction of any court house, jail or other public building by establishing a 
building fund to aid in the construction of the same when the board shall 
consider the permanent buildings of the county, aforesaid, inadequate for 
the needs of its business and that it is not to the best interests of the county 
to issue bonds to aid in such construction or for the construction of such 
buildings by any other procedure as is, or may be provided by law, or whether 
it will aid in constructing or construct any highway or bridge. [1909, ch. 67, 


§ 1; RB. C. 1905, § 2405; R. C. 1895, § 1911.] 
Resolution as to issuing courthouse bonds should specify amount to be voted upon. 
Territory v. Steele, 4 D. 78, 23 N. W. 91. 


§ 3281. Extraordinary expenditures authorized by vote. If the county com- 
missioners deem any expenditure necessary greater in amount than can be 
provided for by the annual tax, they shall require a vote of the county thereon, 
either at a general election, or one called especially for the purpose. In either 
case four weeks’ notice of said election shall be given in the official newspapers 
of the county, and the notice shall specify the amount to be raised, and the 
precise purpose for which it is to be expended; and if a majority of the votes 
east authorize the tax, the county commissioners shall authorize the same to 
be levied and collected in the same manner as the annual tax, and if possible, 
at the same time; provided, however, that no new assessment shall be made 
for any special tax; provided, further, that whenever in the opinion of the 
board of county commissioners of any county, or a majority thereof, it shall 
be deemed for the best interests of said county that any land adjoining the 
court house is, or shall thereafter be necessary for the enlargement of said 
court house, or the county jail of said county, or for the purpose of beautifying 
such county buildings, or for the prevention of other buildings in such close 
_ proximity to said court house and jail that the transaction of public business 

would be thereby discommoded or rendered inconvenient, then said board 
of county commissioners, or a majority thereof, shall have power and authority 
and they are hereby vested with such power and authority, to purchase such 
land so adjoining said court house, without submitting such question to a 
vote of the people, and the money required for the purpose of such additional 
land hereinbefore provided for shall be raised as provided for the raising of 
funds for general county purposes. [R. C. 1905, § 2406; R. C. 1899, § 1311; 
1901, ch. 73.] 


Residents, citizens and taxpayers of county have such interest as entitles them to 
maintain action to enjoin ones out, by officials, of an unlawful contract for erection 
of court house. McKinnon v. Robinson, 24 N. D. 367, 139 N. W. 580. 


§ 3282. Mode of submitting propositions. The mode of submitting questions 
to the people contemplated by the last two sections shall be the following: 
The whole question, including the sum desired to be raised and the amount of 
the tax desired to be levied or the rate per annum and the years in which. 
said tax is to be levied, shall be published for at least four weeks in the 
official newspapers of the county. If there are no such newspapers the publi- 
cation shall be made by posting in at least one of the most public places in 
each election precinct in the county; and in all cases the notices shall name 
the time when such questions shall be voted upon and the form in which the 
question will be submitted; and a copy of the question submitted shall be 
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posted at each voting place during the day of election. [1909, ch. 67, § 2; 
R. C. 1905, § 2407; R. C. 1895, § 1912.] 

§ 3283. Proposition to tax must accompany question submitted. When the 
question submitted involves the establishment of a building fund for the con- 
struction of buildings, or the borrowing or expenditure of money, such propo- 
sition must be accompanied by a proposition to levy a tax for the provision 
or payment thereof, in addition to the usual taxes required to be levied; and 
no vote adopting the question shall be valid unless it likewise adopts the 
amount of tax to be levied to meet the appropriation or liability incurred. 
(1909, ch. 67, § 3; R. C. 1905, § 2408; R. C. 1895, § 1913.] 

§ 3284. Tax not to exceed three mills annually. The rate of tax levied in 
pursuance hereof shall in no case exceed three mills on the dollar on the 
assessed valuation of the county in any one year. When the object is to 
establish a building fund to aid in the erection of public buildings the rate 
shall be such as to raise the fund within six years; provided, that the total 
sum to be so raised, including the then existing indebtedness of the county, 
shall not exceed five per cent of its valuation according to the last assessment 
thereof. When the object is to borrow money to aid in the erection of public 
buildings the rate shall be such as to pay the debt in ten years. When the 
object is to construct or aid in constructing any road or bridge the annual 
tax shall not exceed one mill on the dollar of the valuation, and any special 
tax or taxes levied in pursuance of this article, after becoming delinquent, 
shall draw the same rate of interest as ordinary taxes levied in pursuance of 
law. (1909, ch. 67, § 4; R. C. 1905, § 2409; R. C. 1899, § 1914.] 

§ 3285. Record of vote. Board cannot rescind. Such commissioners upon 
being satisfied that the above requirements have been substantially complied 
with and that a majority of the votes cast are in favor of the proposition sub- 
mitted, shall cause the same to be entered at large upon the book containing 
a record of their proceedings, and they shall then have power to levy and col- 
lect the special tax in the same manner that the other county taxes are col- 
lected. Propositions thus acted upon cannot be rescinded by the board. 
[R. C. 1905, § 2410; R. C. 1899, § 1915.] 

§ 3286. Money to be specifically applied. Money raised by the county 
commissioners in pursuance of the last five sections is specifically appropriated 
and constitutes a fund distinct from all others, in the hands of the county 
treasurer, until the obligations assumed are discharged. [R. C. 1905, § 2411; 
R. C. 1899, § 1916.] 

§ 3287. Board may transfer unexpended balances, when. The board of 
county commissioners may at any regular meeting thereof, whenever in their 
judgment there is immediate need for the erection and repairing of court 
houses, jails or other necessary buildings within and for the county, by reso- 
lution, create a county building fund, and thereafter at their regular meeting 
in July of each year, may transfer to said building fund any unexpended 
balances which are or may be in the hands of the treasurer belonging to the 
road and bridge fund, penalty and interest fund or emergency fund, after 
current bills or authorized expenditures against said funds have been audited 
and paid, or any balance in the interest on bonds fund in excess of the forth- — 
coming installment of interest on any outstanding bonds, or any balance 
remaining in any sinking fund created for the purpose of paying bonded 
indebtedness, when all bonds for which said fund was created have been 
retired and paid. In cases where there are no immediate demands for the 
erection and repairing of any court houses, jails or other necessary buildings 
within and for the county, then the transfers herein contemplated may be made 
to the county general fund. [R. C. 1905, § 2412; 1890, ch. 175, § 1; 1891, 
ch. 3, § 1; BR. C. 1899, § 1917; 1903, ch. 73.] 

Appeal must be taken as provided by statute. Lyman County v. Board, 14 S. D. 341, 
85 N. W. 597; Wood v. Bangs, 1 Dak. 179, 46 N. W. 586; Taubman v. Board, 14 8S. D. 
_ 206, 84 N, W. 784. a 
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Appeal from the board of county commissioners must be tried de novo in the district 
court. Goldstreet v. Newton, 2 Dak. 149, 3 N. W. 329. 

Action on claim not barred by failure to appeal from action of board thereon. Spencer 
v. Sully County, 4 Dak. 474, 33 N. W. 97. 


§ 3288. Special funds may be transferred, when. Whenever there remains 
in the treasury of any county an unexpended balance of any special fund 
and all claims against such fund have been fully paid, and the purpose for 
which it was created has been fully subserved and there remains no further 
use for such balance for the purpose for which it was created, it shall be 
lawful for the board to transfer such balance to any other fund of the county 
or subdivisions to which such balance belongs. [R. C. 1905, § 2413; 1887, 
ch. 144, § 1; R. C. 1899, § 1918.] 

§ 3289. Warrants, how signed and attested. All warrants upon the county 
treasury, except warrants for salaries of county officers, shall be issued upon 
the order of the board of county commissioners, signed by the chairman 
thereof and attested by the signature of the county auditor with the county 
seal affixed, and shall designate the fund upon which they are drawn. War- 
rants for salaries of county officers may be drawn by the county auditor from 
time to time as such salaries become due and payable. [R. C. 1905, § 2414; 


R. C. 1895, § 1919.] 

County warrant sealed instrument; action must be brougat within twenty years. Hef- 
fleman v. Pennington Co., 3 S. D. 162, 52 N. W. 851. 

After tax sale is adjudged invalid, action by board of county commissioners, permit- 
ting drawing of warrant, is necessary prerequisite to return of money paid for void cer- 
tificate. Sherwood v. Barnes County, 22 N. D. 310, 134 N. W. 38. 

Residents, citizens and taxpayers of county have such interest as entitles them to main- 
tain action to enjoin carrying out by officials of an unlawful contract requiring extra- 
ordinary expenditures of public funds in erection of court house. McKinnon v. Robin- 
son, 24 N. D. 367, 139 N. W. 580. 


§ 3290. Sessions of board to be public. The board shall hold its sessions 
with open doors and transact all business in the most public manner, and, 
if the county has no court house or the court house shall be unfit or incon- 
venient, such sessions may be held at any other suitable place at the county 
seat. Al] matters pertaining to the affairs of the county shall be heard by 
the board in session only, but they may continue any business from any regular 
session to an intermediate day. [R. C. 1905, § 2415; R. C. 1899, § 1920.] 

§ 3281. Record, what constitutes. The books required to be kept by this 

article shall constitute the records of the board of county commissioners. 
[R. C. 1905, § 2416; R. C. 1899, § 1921.] 
_ § 3292. Where records to be kept. The office of county auditor, county 
treasurer, clerk of court, county judge, sheriff, county superintendent of 
schools, or any other county officer having in charge any public records, shall 
be in the court house in said county, in rooms provided for said offices by 
the county commissioners. Any person elected to any office mentioned in 
this section who refuses or neglects to keep the records of his office in the 
room in the court house provided for that purpose, shall be deemed guilty 
of a misdemeanor; provided, however, that in counties not having court 
houses of sufficient size to accommodate all of these offices, the commissioners 
may make other provision for same. [R. C. 1905, § 2417; 1903, ch. 77.] 

§ $293. Board to provide offices, court room, jail, etc. In any county where 
there is no court house or jail erected by the county, or where those erected 
have not sufficient capacity, it shall be the duty of the board to provide a 
court room and jail, also offices for the following named officers: Sheriff, 
treasurer, register of deeds, auditor, clerk of the district court, state’s attorney, 
county judge and county superintendent of schools, to be furnished by such 
county in a suitable building at the lowest rent to be obtained at the county 
seat, or to secure and occupy suitable rooms at a free rent within the limits 
of the county seat or any of the additions thereto until such county builds 
a court house. It shall also provide the courts appointed to be held therein 
with attendants, fuel, lights and stationery suitable for the transaction of 
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their business. If the board neglects, the court may order the sheriff to do 
so, and the expense incurred by him in carrying such order into effect, when 
certified by the court, shall be a county charge. [R. C. 1905, § 2418; 1885, 


ch. 41, § 1; BR. C. 1899, § 1922.) 
Absence of suitable buildings and vaults at county seat no defense to action to compel 
county officers to hold offices there. State v. Porter, 15 8. D. 387, 89 N. W. 1012. 
Officer cannot rent an office at charge of county; remedy is by mandamus. Cleary v. 
Eddy County, 2 N. D. 397, 51 N. W. 586. 


§ 3204. To erect and repair buildings from current revenue. The board 
shall have authority under the provisions of this article to provide for the 
erection and repairing of court houses, jails and other necessary buildings 
within and for the county, and to make contracts on behalf of the county 
for the building and repairing of the same; but no expenditure for the purpose 
herein named greater than can be paid out of the annual revenue of the 
county for the current year shall be made unless the question of such expendi- 
ture shall have first been submitted to a vote of the qualified electors of such . 
county and shall have been approved by a majority of the votes so cast; and 
the board shall determine the amount and rate of taxes to be submitted to a 
vote for such purpose. [R. C. 1905, § 2419; R. C. 1899, 5 1923. ] 

0 


pan teary ge by county of greater sum than annual revenue for the current year must 
Be submitted to voters. State v. Getchell, 3 N. D. 243, 55 N. W. 585. 
oe for collecting taxes for percentage void. Storey v. Murphy, 9 N. D. 115, 81 
. W. 23. 
County commissioners cannot declare office vacant after state’s attorney has entered 
upon duties. Howard v. Burns, 14 8. D. 383, 85 N. W. 920. 
When judge may appoint additional counsel. Idem. 
Estoppel to contest illegal claims or expenditures. 137 Am. St. Rep. 354. 


§ 3295. Duty to use building fund. After a building fund has been accumut- 
lated either from the proceeds of the sale of town lots, or from any other 
source, it shall be the duty of the board, within one year from the time such 
fund becomes available, to proceed to the erection of the necessary county 
buildings, including a jail, if such fund shall in the judgment of the board be 
sufficient for that purpose. [R. C. 1905, § 2420; R. C. 1899, § 1924.] 

§ 3296. Contracts let only on competitive bids. The board shall cause 
an advertisement for bids for the erection of such building to be published 
for at least thirty days prior to the opening of bids by at least four publica- 
tions in some newspaper published in the county, and such other newspaper 
as may seem to them advisable. Such advertisement shall state where the 
plans and specifications may be examined and the time allowed for the com- 
pletion of such building, also the time when bids will be opened and passed 
upon by the board, which may be at a regular or duly adjourned session 
of the board, or at a meeting duly called by the auditor, as provided in sec- 
tion 3266 of this chapter. Each bid must contain a certified check in a sum 
equal to five per cent of the amount of the bid, made payable to the chair- 
man of the board of county commissioners, as a guarantee that the bidder 
will enter into contract should it be awarded to him, and furnish a bond as 
herein provided; and the lowest responsible bid must in all cases be accepted, 
and the contract for such building shall be so conditioned that not more 
than seventy per cent of the contract price for the same shall be made until 
the contract shall be executed and the buildings completed to the satisfaction 
and acceptance of the board, their architect or authorized superintendent, 
and payments to the extent of the per cent above stated may be made from | 
time to time during the process of construction and divided into such install- 
ments as the board may agree upon. The board must further require a bond 
from the contractor in a sum equal to the contract price, conditioned, the 
contractor will execute his contract and complete the building according 
to the plans and specifications and to the full satisfaction of the board, and 
account for all moneys paid to him and pay all bills and claims on account 
of labor or materials furnished in and about the performance of said con- 
tract, including all demands of subcontractors, and said bond to stand as 
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security for all such bills, claims and demands. The sureties on such bond 
shall be as required in section 4801 [6834], except, however, the board may 
demand a surety bond, in which case the expense of procuring such bond shall 
be paid for by the county requiring such. The provisions of this section shall 
apply to all contracts for fuel, stationery and all other articles for the use 
of the county, or labor to be performed therefor, when the amount to be 
paid for the same during any year exceeds the sum of one hundred dollars; 
provided, that in all cases advertisements for bids therefor need not be for 
more than three consecutive weeks in some weekly newspaper published in 
such county; and provided, also, that all contracts for the furnishing of sta- 
tionery, blank books and supplies generally for all county officers shall be 
let at the first regular meeting in April to run for the period of one year. 
All contracts shall be made and set forth in writing and may be signed on 
behalf of the board by the chairman with the county seal affixed, after such 
contract has been voted upon and carried by a majority of the board. The 
board shall, by virtue of this section, be empowered to engage some competent 
architect to prepare plans and specifications, details, etc., for such building, 
and for which services they shall pay a compensation in a sum not to exceed 
five per cent of the cost of the building. [R. C. 1905, § 2421; 1899, ch. 59; 
R. C. 1899, § 1925; 1905, ch. 72.] 


This section is R. C. 1905, § 2421. The provision that “the sureties on such bond shall 
be as required in section 4801, except,’’ etc., is an unaccountable mistake, for section 4801 
relates to an entirely different matter. The provision above quoted originated in Laws 
1905, ch. 72, which is cited as one of the sources from which R. C. § 2421 was derived, 
and in that act of 1905 it read: “The sureties on such bond shall be as required in 
paragraph 3, chapter 133, of the Revised [sic] Laws of 1901, except,” etc. Laws 1901, 
ch. 133, § 3, became R. C. 1905, § 6254, which constitutes section 6834 in the present 
compilation, and is therefore here substituted for “4801” in the text of section 8296. 

County treasurer, and not county board, to designate paper to publish tax-sale notices. 
Dewell v. Board, 8 S. D. 452, 66 N. W. 1079. 

In absence of charter or statutory requirements municipal contracts need not be let 
under competitive bidding. Price v. Fargo, 24 N. D. 440, 189 N. W. 1054. 


§ 3297. Unused buildings may be destroyed, when. In any county con- 
taining a population of less than six thousand inhabitants as shown by the 
last state or federal census, it shall be lawful for the board of county com- 
missioners, when petitioned by one hundred or more of the voters of such 
county, to sell or repair any building owned by the county and not used for 
county purposes and which is unsafe to remain standing, or to cause such 
building to be torn down and to do anything in the premises which a private 
owner might or could do with his property. [R. C. 1905, § 2422; 1893, ch. 44, 
§ 1; R. C. 1895, § 1926.] 

§ $208. Appeals lie from decision of board. From all decisions of the 
board upon matters properly before it an appeal may be taken to the district 
court by any person aggrieved, upon filing an undertaking in such sum and 
with such sureties as may be approved by the county auditor, conditioned 
that the appellant will prosecute such appeal without delay and pay all costs 
adjudged against him in the district court. Such undertaking shall be exe- 
cuted to the county and may be sued on in the name of the county. The 
state’s attorney, upon the written demand of at least seven taxpayers of 
the county, shall take an appeal from an action of the board of county com- 
missioners to the district court, when the interests of the county are affected, 
which appeal shall be taken in the name of the county, and in such case no 
bond shall be required. Upon serving the notice provided for in the next 
section the county auditor shall proceed the same as if an undertaking had 
been filed, and his fees for making the transcript shall be paid as other claims 
by the county. [R. C. 1905, § 2423; 1883, ch. 5, § 1; R. C. 1895, § 1927.] 

Action of board final unless appeal is taken. Tillotson v. Potter County, 10 S. D. 60, 


71 N. W. 754. 
Inapplicable to refusal of county commissioners to meet to consider petition or call 
commission together. State ex rel. Schilling v. Menzie, 17 8. D. 535, 97 N. W. 745. 
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Notice of apres) by state’s attorney must be served on claimant. Lyman County v. 
Board, 14 S. D. 341, 85 N. W. 597. 

Appeal from action of county commissioners must be tried de novo. Goldstreet v. New- 
ton, 2 D. 149, 3 N. W. 329. 


ee ean relief when appeal lies from decision. Wood v. Bangs, 1 D. 172, 46 N. 


Oe ac of claim no bar to action in court. Spencer v. Sully County, 4 D. 474, 33 N. 
. 97, 


Appeal lies from decision of board sitting as board of equalization. Pierre Water- 
works Co. v. Hughes County, 5 D. 145, 37 N. W. 733. 

Court has no jurisdiction on appeal if it could not have heard the case originally. 
Champion v. Board, 5 D. 416, 41 ¥ W. 739. 

Owner of newspaper who failed to appeal from refusal of board to designate it as of- 
ficial paper, not entitled to mandamus. Taubman v. Board, 14 S. D. 206, 84 N. W. 784. 

Refusal of board to employ clerk for county treasurer, final unless appeal is taken. 
Tillotson v. Potter County, 10 S. D. 60, 71 N. W. 754. 

Appeal from all decisions of board of county commissioners may be had under this 
section. Re Sorenson Drainage Ditch, 27 S. D. 342, 131 N. W. 300. 

Certiorari lies to review result of election conducted OF county commissioners on ques- 
a of licensing sale of liquors. State ex rel. Cook v. Tripp County, 29 S. D. 358, 137 
\. W. 354, 

§ 3299. Appeal, how taken. Such appeal must be taken within thirty days 
after the decision of the board by serving a written notice of appeal upon 
one of the members of the board; and the county auditor shall, upon the filing 
of the undertaking and the payment of his fees as hereinafter provided, make 
out a complete transcript of the proceedings of such board relating to the 
matter in controversy, and shall deliver the same to the clerk of the district 
eourt. [R. C. 1905, § 2424; R. C. 1899, § 1928.] 


Sufficiency of serving notice of appeal on trustee of corporation and executing under- 
taking to corporation. Starcher v. Gregory, 23 S. D. 217, 121 N. W. 388. 


§ 3300. Appeals to be filed, when. Such appeal shall be filed on or before 
the first day of the next term of the district court after such appeal is taken, 
and me cause shall stand for trial at such term. [R. C. 1905, § 2425; R. C. 1899, 
§ 1929. 

§ 3301. Appeals docketed and tried de novo. All appeals thus taken shall 
be docketed as other causes pending in the district court and the same shall 
be heard and determined de novo. [R. C. 1905, § 2426; R. C. 1899, § 1930.] 

§ 3302. Power of district court. The district court may enter a final judg- 
ment and cause the same to be executed, or may send the same back to the 
board with an order how to proceed and require such board to comply there- 
with by mandamus, or by attachment for contempt. [R. C. 1905, § 2427; 
R. C. 1899, § 1931.] 

§ 3303. Officers to make settlement. All treasurers, sheriffs, clerks, con- 
stables and other officers chargeable with money belonging to any county, 
shall render their account to and ‘settle with the county commissioners at the 
time required by law, and pay into the county treasury any balance which 
may be due the county, taking duplicate receipts therefor, and deposit one 
of the same with the county auditor within five days thereafter. [R. C. 
1905, § 2428; R. C. 1899, § 1932.] 

§ 3304. Board to ascertain amount of redemption money. It is the duty 
of the board at each annual meeting to examine the county treasurer’s tax — 
sale book and stub receipts, and ascertain the amount of redemption money © 
in the treasury, and require such treasurer to account for the same. [R. C. 
1905, § 2429; 1879, ch. 49, § 10; R. C. 1899, § 1933.] 

§ 3305. Penalty for failure to render or settle accounts. If any person 
thus chargeable shall neglect or refuse to render true accounts or settle as 
aforesaid, the board of county commissioners shall adjust the accounts of 
such delinquent according to the best information it can obtain and ascertain 
the balance due the county and order suit to be brought in the name of the 
county therefor; and such delinquent shall not be entitled to any commission 
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and shall forfeit and pay to the county a penalty of twenty per cent on the 
amount of funds due the county. [R. C. 1905, § 2430; R. C. 1899, § 1934.] 


Twenty per cent penalty may be recovered in action against county treasurer and sure- 
ties for money due county. Jerauld County v. Williams, 7 S. D. 196, 63 N. W. 905. 


§ 3306. Warrants draw interest, when. All county warrants hereafter 
drawn by the proper authorities shall, after having been presented to the 
county treasurer for payment and by him indorsed “‘ not paid for want of 
funds,’’ from such date draw interest at the rate of seven per cent per annum. 
[R. C. 1905, § 2481; 1881, ch. 189, § 1; R. C. 1899, § 1935.] 

§ 3307. Official newspapers. Designation of. The board of county com- 
missioners of each county in this state must at its first regular meeting in 
January of each year designate three newspapers, qualified to make such 
publication within the county, to publish the proceedings of said board as 
provided by law; provided, that at least one of the newspapers so designated 
must be located at the county seat of such county. [1911, ch. 232.] 

§ 3308. Proceedings of board to be published. Legal rates therefor. It shall 
be the duty of the board to cause to be published in three newspapers pub- 
lished in its county, or in case there are not three newspapers published 
within the county qualified to make such publication, then in as many as 
there are, a full and complete report of all its official proceedings at each 
regular and special meeting, such proceedings to be published as soon after 
each meeting as practicable, and the board shall pay for such publication seven 
cents per counted line of nonpareil type for the first insertion and four cents 
per line of nonpareil type for each subsequent insertion; or five cents per 
counted line of brevier type for the first insertion and three cents per line of 
brevier type for each subsequent insertion. All tabulated matter which shall 
consist of at least three justifications in each line shall be computed at double 
the rates for straight matter. A line shall be construed to mean thirteen 
ems pica in length. Said proceedings, however, shall be published only in 
such newspapers as are designated to publish such proceedings, and which 
shall file or cause to be filed with the county auditor an affidavit of publica- 
tion executed in proper form; provided, that not more than two newspapers 
in any congressional township shall be so designated, and when there are but 
two newspapers in the county and both are in the same congressional town- 
ship the commissioners shall designate but one of such papers. In case there 
is nO newspaper published in the county the board shall cause such pro- 
ceedings to be published in such newspaper in the state as has the largest 
circulation in such county, and shall also cause such report to be posted in 
three public places in the county, one of which places shall be the office of 
the county auditor. [1911, ch. 232, § 1; R. C. 1905, § 2432; 1887, ch. 51, § 2; 
R. C. 1895, § 1936.] 

§ 3309. Rates and methods of computation applicable to legal notices and 
publications generally. The rates of compensation and the methods of cal- 
culating the same provided for in section 2620 of the Revised Codes of 1905, 
as amended by section 3308 [herein] shall be applicable to and made to apply 
in all cases where publication of legal notices of any kind, proceedings of 
board of county commissioners, reports and lists of the state experiment 
station to inspect and analyze foods and beverages, election returns and other 


publications and reports as required and allowed by law. [1911, ch. 232, § 2.] 
R. C. 1905, § 2620, above referred to, was amended by Laws 1909, ch. 178, which con- 
stitutes section 3540 herein. 
And see the note to the latter section. 


§ $310. Auditor to furnish copy of proceedings. The county auditor shall 
make out a full and complete report of the proceedings of each regular and 
special meeting of the board, and transmit the same to the publishers of the 
newspapers selected by such board to publish such proceedings, such report 
to be made out and transmitted within one week from the time such pro- 
ceedings are had. [R. C. 1905, § 2433; R. C. 1895, § 1937.] 

§ 3311. Proceedings to be published, when. It shall be the duty of the 
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publisher of each newspaper selected to publish the proceedings of the board 
to cause such proceedings to be published in the issue of his paper next suc- 
ceeding the time of their reception. [R. C. 1905, § 2434; R. C. 1895, § 1938.] 


ARTICLE 10.— County BuDGET. 


§ 3312. Officers to file itemized statement with county auditor. It shall be 
the duty of every officer in charge of any institution, office or undertaking 
supported wholly or in part by the county, to file with the county auditor, 
on or before March fifteenth of each year, on suitable blanks furnished by 
him, an itemized statement of the amounts of moneys which, in the opinion 
of such officer, will be required for the proper maintenance, extension or 
improvement of such institution, undertaking or office for the fiscal year 
next ensuing. The local officers who have charge of any poor relief which 
is supported wholly, or in part, by the county, shall in like manner furnish 
the county auditor with statements of the estimated amounts required from 
the county for poor relief during the ensuing financial year. It shall be the 
duty of the county auditor to furnish each officer or person required to make 
a statement with suitable blank forms, on or before March first of each year. 
[1913, ch. 62, § 1.] 

§ 3313. Duty of auditor. It shall be the duty of the auditor to furnish each 
county commissioner, on or before the first meeting of the board of county 
commissioners in April, with a tabulated statement showing the several 
amounts asked for, for each institution, office and undertaking, and a brief 
explanation of the reasons therefor. Such tabulated statement shall be ac- 
companied by a statement showing estimates of income from each and every 
source, and such other data as the county auditor may deem necessary for the 
full comprehension of said tabulated statement. [1913, ch. 62, § 2.] 

§ 3314. Commissioners to prepare estimates and tabulations. At the April 
meeting of each year, the board of county commissioners in each county of this 
state shall prepare, or cause to be prepared, a statement: 

1. Showing in detail the proposed undertaking of the county and the rela- 
tive importance of each such undertaking. 

2. Showing detailed estimates of the cost of the proposed undertakings. 

3. Showing detailed estimates of the cost of the whole operation of the 
county government for the ensuing fiscal year, and the cost of each principal 
detail or line of endeavor of each such operation. 

Also a statement showing: 

1. The amounts appropriated for each such estimate for the ensuing fiscal 
year. 

2. The amount of revenues applicable to meet expenditures and the sources 
of such revenue. 

3. The amounts necessary to be raised by taxes for each purpose and the 
total amount for all purposes. 

Such statement shall be published at least once in at least one newspaper 
in the county during the month of May. 

In order to prepare the estimates and tabulations herein provided for, the 
county commissioners may require every officer or board which has charge of 
any county institution, undertaking or office, to furnish any information in 
relation to the affairs of their respective offices, undertakings or institutions, 
that the board may deem necessary, and the board may also employ such 
experienced accountants as may be necessary, whose compensation shall be 
fixed by the board. [1913, ch. 62, § 3.] 


ARTICLE 11.— DEPOSITARIES OF CouUNTY FUNDS. 

§ 3315. Commissioners to designate depositaries. The board of county 
commissioners of each county in this state at its first regular meeting after 
the adoption of this code and thereafter at its first regular meeting in Janu- 
ary of each odd numbered year, shall designate one or more national or 
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state banks in its county as county depositaries, in which all the funds of 
such county shall be deposited. [R. C. 1905, § 2435; 1893, ch. 49, § 2; R. C. 
1895, § 1939.] 

§ 3316. Proposals, advertisement for. The county auditor of each county 
shall advertise in one or more newspapers of the county for at least two 
weeks immediately prior to such meeting for sealed proposals for the deposit 
of the funds of such county, which advertisement shall state the date up 
to which such proposals will be received, which date shall be the first day 
of the meeting of the board at which such proposals are to be opened. Such 
proposals shall state in writing what rate of interest will be paid on the 
average daily balances during the month, interest to be paid monthly, on 
condition that such funds, with accrued interest, shall be held subject to 
draft at all times on demand. Such proposals shall be inclosed in sealed 
envelopes addressed to the county auditor and marked ‘‘ proposals for deposit 
of county funds,’’ and shall be by the county auditor filed in his office. [R. C. 
1905, § 2436; 1893, ch. 49, § 3; R. C. 1895, § 1940.] 

§ 3317. Proposals, acceptance of bonds. Such proposals shall be presented 
to the board at such meetings, and then, but not until then, shall be opened 
by the county auditor in the presence of the board, and the board shall there- 
upon proceed to accept the proposal of the bank or banks offering the highest 
rate of interest not inconsistent herewith, subject to the filing of a satisfactory 
bond as hereinafter provided, the amount of which bond shall then and there 
be fixed by the board. Before any bank shall be designated as such depositary 
it shall submit to the board for its approval a bond payable to the county, 
conditioned for the safe keeping and repayment of any and all funds deposited 
in such bank, which bond shall be signed by not less than five freeholders of 
the county as sureties; such bond to be in the sum required by the board, 
but in no case less than double the probable amount of funds to be deposited 
in such bank. If at any time the amount of funds on deposit in any such 
depositaries shall exceed one-half of the amount named in such bond, it shall 
be the duty of the board at its next regular meeting thereafter to require 
from such depositary an additional bond in a sum not less than twice the 
amount of such excess. Such bond shall be approved by the board, and the 
approval thereof endorsed thereon by the chairman of the board and by him 
deposited with the county auditor; and any bank whose bond shall have been 
so approved shall thereupon be designated by the board as a county deposi- 
tary and shall continue as such until the board of county commissioners shall 
re-advertise for bids and shall have designated new depositaries. If the board 
fails or refuses to approve any such bond, the same may be presented to the 
judge of the district court, upon three days’ notice to the county auditor, 
who shall proceed to hear and determine the sufficiency of such bond and may 
approve or disapprove the same as the facts warrant. If he approves such 
bond said bank shall be declared a public depositary as aforesaid. The 
sureties on such bond shall be required to justify as required by law in 
arrest and bail proceedings; provided, however, that in lieu of such personal 
bond, the board of county commissioners may require such bank or banks 
to file a surety company bond for a sum equal to the amount of funds such 
bank may receive according to this article. If at any time the amount of funds 
on deposit in any such depositaries shall exceed the amount named in such 
surety bond, it shall be the duty of the board at its next regular meeting there- 
after to require from such depositaries an additional surety bond in the sum 
of not less than the amount of such excess. Such surety company bonds shall 
be approved as provided by law. [1911, ch. 116; R. C. 1905, § 24387; 1893, 
ch. 49, § 4; R. C. 1895, § 1941; 1901, ch. 65.] 


As to liability of sureties on bond. Cass County v. American Exch. State Bank, 11 N. 
D. 238, 91 N. W. 59. 

Liability of sureties on bond of bank as depository of public funds as affected by ac- 
quiescence or connivance of public officials in misuse of the funds. 26 L.R.A.(N.S.) 865. 
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§ 3318. Equal bidders. Depositary, how determined. When two or more 
banks in the same county proposing to become depositaries, offer the same rate 
of interest, it shall be the duty of the board to select impartially as many of 
such banks as depositaries as offer ample security for such deposit. In estimat- 
ing the value of the security offered by any proposed depositary the capital, 
surplus and general credit of the bank shall be taken into consideration, 
as well as the bonds proposed to be given. [R. C. 1905, § 2438; 1893, ch. 49, 
§ 5; R. C. 1899, § 1942; 1901, ch. 68.] 

§ 3319. Sinking fund. Duty of county commissioners. Whenever there 
shall be accumulated in the sinking fund, or any other revenue county funds 
established by law, in any of the counties of this state an amount of money 
exceeding one thousand dollars, and for which there is no immediate use, the 
board of county commissioners of such county are authorized, empowered 
and shall direct a time deposit of such funds for a period of one year, as 
they may deem expedient, either in one or more of the county depositaries as 
created by law, or such state or national bank as said board of county com- 
missioners may designate ; provided, that the rate of interest offered by banks 
making bids for sinking funds shal! not be less than three per cent per annum; 
provided, further, that whenever funds accumulated in any sinking or special 
assessment fund, created for the purpose of redeeming bonds and paying 
interest thereon, or for carrying on some work of public improvement, are so 
deposited, the interest received from such time deposit shall belong to and 
become a part of the sinking or special assessment fund thereunto entitled. 
[1911, ch. 110; 1909, ch. 70; 1907, ch. 92; R. C. 1905, § 2439; 1908, ch. 75, § 1.] 

§ 3320. Depositaries, how designated. The depositaries for such time 
deposits of the said county funds may be designated at any regular meeting 
of the board of county commissioners of such county, upon the advertisement 
and proposals as provided by law for designating the depositaries of the 
general county funds, and the bank or banks designated as the depositary 
or depositaries of such time deposits of such county funds shall be required 
to furnish a bond in the same amount, manner and form as prescribed by law 
for the several county depositaries. [R. C. 1905, § 2440; 1903, ch. 75, § 2.] 

§ 3321. Two or more depositaries. Duty of treasurer. In case two or 
more banks are designated as depositaries the county treasurer shall, as far 
as practicable, keep in each of the several depositaries equal balances at all 
times; provided, that in counties where two or more banks are designated 
as depositaries, the amount deposited in any bank shall not exceed the capital 
of such bank; provided, further, that in counties where the county deposits 
exceed the capital of the banks in the county, then the county commissioners 
shall deposit the funds of the county, in the banks of the county, upon their 
ere : bond according to law. [R. C. 1905, § 2441; 1899, ch. 63; R. C. 1899, 

§ 3322. Duty of board in designating depositaries. Further to secure the 
safety of the county funds deposited under the provisions of this article, the 
board of county commissioners shall satisfy itself of the responsibility of the 
several banks proposing to act as depositaries, and no bank offering more than 
three or less than two per cent per annum on deposits subject to check shall 
be designated as a depositary under the provisions of this article. [R. C. 1905, 
§ 2442; 1893, ch. 49, § 7; R. C. 1899, § 1944; 1905, ch. 74.] 

§ 3323. Treasurer to deposit funds. All funds of the county shall be 
deposited in the name of the county by the county treasurer as soon as received 
by him in such bank or banks as shall have been designated as county deposit- 
aries. [R. C. 1905, § 2443; 1893, ch. 49, § 1; R. C. 1899, § 1945.] 

§ 3324. Penalty for violation. If any county treasurer shall deposit any 
of the funds of his county or loan the same in any manner except in accord- 
ance with the provisions of this article he shall be liable to a penalty of five 
hundred dollars for each deposit or loan so made. [R. C. 1905, § 2444; 1893, 


ch. 49, § 9; R. C. 1899, § 1946.] 
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§ 3325. Monthly statement by depositary. Each depositary shall furnish 
to the county auditor on the first day of each month an itemized statement 
of the county’s account with such depositary, duly verified by the affidavit 
of the cashier of such bank, which statement shall be filed and carefully pre- 
served in the office of the county auditor. All sums of interest accruing on 
the funds deposited as aforesaid shall be credited to such deposit account on 
the first day of each month for the preceding month and a statement of such 
interest shall be rendered by such depositary to the county auditor on the 
first day of each month and the auditor shall charge the treasurer with the 
amount thereof and credit the same to the general fund of the county. [R. C. 
1905, § 2445 ; 1893, ch. 49, § 8; R. C. 1899, § 1947.] 

§ 3826. Checks, how signed. All checks drawn upon the county deposit- 
aries shall be signed by the county treasurer in the name of the county by 
himself as treasurer. [R. C. 1905, § 2446; 1893, ch. 49, § 10; R. C. 1899, § 1948.] 

§ 3327. Depositaries where only one bank or no bank is located. It is the 
duty of the officers mentioned in this article to comply with the provisions 
hereof; provided, that, in counties where only one bank is located, the board 
of county commissioners shall designate such bank or other banks within this 
state a depositary without advertising for bids, if such bank agrees to pay 
interest at the rate of at least two per cent per annum, and complies with the 
provisions of the foregoing section. In counties where there is no bank, or 
where no bank offers to comply with the requirements of this article, the 
board must designate some bank or banks outside of such county and within 
this state as such depositaries, but such bank or banks must furnish bonds 
in the same manner as other depositaries. [R. C. 1905, § 2447; 1897, ch. 61; 
R. C. 1899, § 1949; 1905, ch. 74.] 

§ 3328. Treasurer exempt from liability, when. When the funds of any 
county are deposited by the county treasurer as provided herein, such treas- 
urer and his sureties shall be exempt from all liability thereon by reason of 
loss of any such funds from the failure, bankruptcy or any other act of any 
such bank to the extent only of such funds in the hands of such bank or banks 
at the time of such failure or bankruptcy. [R. C. 1905, § 2448; 1893, ch. 49, 
§ 12; BR. C. 1899, § 1950.] 

Constitutionality of statute releasing public officer or his surety from liability for loss 
of public fund. 41 L.R.A.(N.S.) 97. 

§ 3329. Violation of this article a misdemeanor. Any officer violating any 
of the provisions of this article shall be deemed guilty of a misdemeanor. [R. C. 
1905, § 2449 ; 1893, ch. 49, § 13; R. C. 1895, § 1951.] 


ARTICLE 12.— REGISTER OF DEEDS. 


§ 3380. Record of instruments. The register of deeds shall keep a full 
and true record in proper books kept for that purpose of all deeds, mortgages, 
bills of sale, chattel mortgages and all other instruments authorized by law 
to be admitted to record, filed with him for that purpose, if the person 
so filing them for record shall first pay him the fees provided by law 
for filing or recording the same. When an instrument is filed with him 
for record he shall indorse thereon the date and hour and minute of the day 
of such filing and when recorded, also the pages and designating the letter 
or number of the book or records in which the record thereof is made; and 
in a note at the foot of the record of each instrument recorded by him he 
shall write the date, the hour and minute of the day when it was filed with 
him and the page on which it is recorded. [R. C. 1905, § 2450; R. C. 1895, 


1952. 
; Shed filed for record without demand of fees must be recorded. Parrish v. Mahany, 10 
S. D. 276, 73 N. W. 97, 65 Am. St. Rep. 715. 
Duty to record certain documents on payment of fees. Erskine v. Steele Co., 4 N. D. 
339, 60 N. W. 1050, 28 L.R.A. 645. 
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Registry fee book kept by one who was not register of deeds at time deed was returned, 
N eae to show to whom deed was returned. Davis v. Davis, 24 S. D. 474, 124 

Liability of registrar of deeds for neglect, delay or mistake in registering or indexing 
instrument affecting title to real property. 23 L.R.A.(N.S.) 127. 

Liability to private individuals of registers of deeds, county clerks, clerks of court, pro- 
thonotaries, etc. 95 Am. St. Rep. 85. 

§ 3331. Seal of register of deeds. He shall provide himself with a seal 
and make an impression of the same upon each instrument to which he at- 
taches his official signature. Such seal shall bear the following inscription: 
*“ Register of deeds of...........cecccvees County.’’ [R. C. 1905, § 2451; 
1883, ch. 95, § 1; R. C. 1895, § 1953.] 

§ 3332. Numerical index required. He shall prepare from the records of 
his office and thereafter keep a numerical index of the deeds, mortgages and 
other instruments of record in his office affecting or relating to the title to 
real property. [R. C. 1905, § 2452; R. C. 1899, § 1954.] 

Purchaser of real property is charged with notice of what he would find on examining 
numerical index in register’s office. Fullerton Lumber Co. v. Tinker, 22 S. D. 427, 118 N. 
W. 700, 18 A. & E. Ann. Cas. 11. 

§ 3333. Separate indexes to be kept. There shall be prepared and kept 
one index of the deeds and contracts and other instruments, not liens merely, 
and another index of mortgages and other liens, which indexes shall be sub- 
stantially or as near as may be in the following forms: 


FORM OF NUMERICAL INDEX TO CITY AND TOWN PROPERTY. 
BLOCK NO... 1, IN 6 csr os ke ieee sa esse ees 


| | bg ] | 


No. of Lot. 


Vol 
Page. 
Vol 
Page 


—" 


a ee 2 ee ee 2 


eee ee ee ee ee 


eeweli«e we we fee ew elie ew ew ef ee 


eeweti ne wee efPe weet eeecstie eesti esse ete ee vette ee etieevee 


*eeetlieceeete awe untien se heaewe 


2 ee ee 


®@eeseeete eee eeaeeetite eset ee eet ise ee ele sweetie ee ete ewe eet ie we wehe wee wile we we ote wee wil ew ee eh we ee wie ee el wee ele eh eh ee 


Page 
Vol 
Page 
Vol 
| I sais 


eeeeveeeveeeoe ene 
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FORM OF SECTIONAL SYSTEM OF NUMERICAL INDEX TO REAL ESTATE. 
AU MELE INO enews «o% RANGE NO.......... SECTION NO.......... 


No. of section.|| Quarter Sec. Part Qr. Sec. : 2 : | : 
i 3a ] ‘ 


| 


1 | N. E. quarter 


Fe 6 6 wi bss. 06 Ba ots Cie Ob Us, eo SEB 64.6 Rie le whl. 6 we ee ev'e.® &hlte ww el 6 be altiece.e of} es 2lhes estan 6.6.8 


S 
‘8. E. quarter || | 
N 


l 
| 
| 
S. W. quarter 


“ese ee ee en eee eee etl eee ets ee aet ieee ete ene eile ee setse eo etleeenstian sestiesceveeteeveeveetiisceeveievesn 


ecoueeaeeeeeoeresiixeeveeeeeeanevneveeecetisevuetseaesifiewceeteeoenstilee geheoeocwevtisceescetieaneevestii«ececestieceneotisest eheoeee 


N. W. quarter 


| ] S. W. quarter | es 


| S. E. quarter 
Al ota Ka 


te—e—_ 


[R. C. 1905, § 2453; R. C. 1899, § 1955.] 

§ 3334. Grantor and grantee indexes required. He shall prepare from the 
records of his office and keep grantor and grantee indexes of the deeds, mort- 
gages and other instruments of record in his office, affecting or relating to 
the title of real property, in addition to the numerical indexes above provided 
for. [R. C. 1905, § 2454; 1887, ch. 184, § 1; R. C. 1899, § 1956.) 

§ 3835. Separate indexes of deeds and liens. He shall prepare and keep 
one index of the deeds and contracts and other instruments not liens merely, 
and another index of the mortgages and other instruments which are liens, 
which indexes shall show the name of the grantor and grantee, dates of 
instruments, dates of filing and description of property affected. [R. C. 1905, 
§ 2455; 1887, ch. 134, § 2; R. C. 1899, § 1957.] 

§ 3336. Document number. Priority of filing. It shall be the duty of each 
register of deeds in this state when any deed, patent, mortgage, receiver’s 
receipt, contract, notice of lis pendens, copy of decree or other instrument 
affecting the title to, or creating a lien upon any real estate within his county, 
is filed in his office, immediately to write or stamp thereon a document 
number, which numbers shall be consecutive in the order of filmg commencing 
with number one in each county, and following in the order of filing of the 
various documents; and priority of number shall be prima facie evidence of 
priority of filing; provided, that when such register of deeds shall receive 
by mail or other like inclosure more than one instrument at a time he shall 
affix such numbers in the consecutive order in which such instruments actually 
come to his hand on opening such inclosure save that when more than one 
instrument is received from the same source at the same time he may follow 
sucn directions, if any, as the sender may give in such numbering. [R. C. 
1905, § 2456; R. C. 1895, § 1958. ] 

§ 3337. Reception book to be kept. There shall be provided by the county 
commissioners of each county in the state in the same manner that other record 
books are provided a book for use in the office of the register of deeds to be 
known as the reception book, in which shall be entered, immediately after 
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numbering, all documents and papers enumerated in the last section and such 
book shall be ruled in parallel columns showing, in the first column at the 
left hand side of the page, the document number; in the second column, the 
date of filing; in the third column, the grantor; in the fourth column, the 
grantee; in the fifth column, the character of the instrument; in the sixth, 
the book and page where recorded; in the seventh, to whom delivered; and in 
the last column at the right, a brief description of the property, if any, 
described therein, and such books shall be a part of the public records of the 
office and open to public inspection during office hours. [R. C. 1905, § 2457; 
R. C. 1895, § 1959.] 

§ 3338. Duty of register of deeds. When such instruments are numbered 
and entered in the reception book and indexed, they shall be recorded or filed 
as now provided by law and it shall be the duty of the register of deeds to 
write or stamp, or cause to have written or stamped at the beginning of the 
record thereof, if recorded, the words ‘‘ document number ’’ and add thereto 
the number stamped or written on such document and to add, immediately 
after the record of such instrument, a certificate setting forth that the same 
was filed in his office, giving the date and hour as now provided by law, which 
certificate he shall authenticate with his official signature, but to which he 
need not affix his official seal. [R. C. 1905, § 2458; R. C. 1895, § 1960.] 

§ 3339. Record, when complete. Penalty for alteration. The affixing of 
the signature of the register of deeds to such record shall be deemed to have 
completed the record thereof, and any person who shall thereafter willfully 
erase, add to, interline, mutilate, conceal, destroy or in any manner change 
such record shall be deemed guilty of a violation of section 9363 of the penal 
code of this state and on conviction thereof be punished as therein provided. 
[R. C. 1905, § 2459; R. C. 1895, § 1961.] 

§ 3340. Chattel mortgages excluded. The last four sections shall not be 
construed to extend to or cover the filing and indexing of chattel mort- 
gages as now provided by law. [R. C. 1905, § 2460; R. C. 1895, § 1962.] 


ARTICLE 13.— CounTY TREASURER. 


§ 3841. Duties of. It shall be the duty of the county treasurer to receive 
all moneys belonging to the county from whatever source they may be derived 
and other moneys which by law are directed to be paid to him, and all moneys 
received by him for the use of the county shall be paid out by him only on the 
warrant of the board of county commissioners drawn according to law, 
except as otherwise specially provided, and all other moneys shall be paid 
over by him as provided by law. [R. C. 1905, § 2461; R. C. 1895, § 1963.] 

§ 3842. Method and publicity of accounts. He shall be the collector of 
taxes and shall be charged with the amount of all tax lists in his hands for 
collection, and credited with the amounts collected thereon, and the delin- 
quent list, and shall keep a fair and accurate current account of the moneys 
by him received, showing the amount thereof, the time when, from whom and 
on what account received; also of all disbursements by him made showing 
the time when, to whom, on what account and the amount paid; and he shall 
' go arrange his books that the amounts received and paid on account of each 
separate and distinct fund or appropriation shall be exhibited in separate and 
distinct columns and accounts, and he shall at all times exhibit such accounts, 
when desired, to the state, county or school officers entitled to examine the 
same, and shall at any time pay over the balance in his hands to the proper 
officer, _— receiving proper vouchers. [R. C. 1905, § 2462; R. C. 1895, 
§ 1964. 


Stub from stub book in which notices of payment of license required to be given to 
party paying were detached was inadmissible to show period for which license money was 
paid. State v. Flagstad, 25 S. D. 337, 126 N. W. 585. 
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§ 3343. Board examines and settles accounts. The books, accounts and 
vouchers of the county treasurer and all moneys, warrants or orders remain- 
ing in the treasury shall at all times be subject to the inspection and examin- 
ation of the board of county commissioners and at the regular meetings of 
the board in January and July of each year and at such other times as it 
may direct, he shall settle with the board his accounts as treasurer, and for 
that purpose shall exhibit to it all his books, accounts and moneys and all 
vouchers relating to the same to be audited and allowed, which vouchers shall 
be retained by the board as evidence of such settlement; and if found correct 
the account shall be so certified ; if not, he shall be liable on his bond. [R. C. 
1905, § 2463; R. C. 1895, § 1965.] 

§ 3344. To insure county property. When directed by the board, he shall 
cause to be insured at the expense of the county any or all of the public build- 
ings of the county and other property belonging to the same, in the name of 
the county or otherwise as the board may direct; and in case of the destruction 
or damage to the buildings or the property so insured, such treasurer shall 
demand and receive the moneys due on account of such insurance and pay the 
same into the county treasury, and such moneys shall be applied to the fund 
for rebuilding or restoring such buildings or property. [R. C. 1905, § 2464; 
R. C. 1895, § 1966.] 

§ 3345. To certify abstracts. Fees. It shall be his duty to attach his 
certificate to each abstract of title to real estate of his county that may be pre- 
sented to him for that purpose, which certificate shall show the amount of 
taxes due and unpaid against, or tax title affecting the land described in 
such abstract, as the same appears from the records in his office; and as 
compensation therefor he shall receive the sum of twenty-five cents for each 
abstract so certified, and for each failure or refusal to comply with the pro- 
visions of this article, he shall be liable to a fine of not exceeding one hundred 
dollars. [R. C. 1905, § 2465; 1887, ch. 1, § 1; R. C. 1899, § 1967.] 

3346. Report to township clerks, when. The county treasurer of each 
county shall, between the fifth and twentieth days of February of each year, 
notify by mail the township clerk of each organized township in his county 
of the amount of money on hand in the county treasury belonging to the town- 
ship on the fifth of February, the amount belonging to each fund being stated 
separately. He shall also between the fifteenth day of November and the 
first day of December of each year, mail a like notice to each township clerk 
stating the amount of money in the county treasury belonging to the town- 
ship on the fifteenth day of November, the amount in each fund being stated 
separately. [R. C. 1905, § 2466; 1895, ch. 47, § 1; R. C. 1899, § 1968.] 

§ 3347. Statement of amount paid. Whenever the county treasurer pays 
or remits any township funds to a township treasurer he shall on the same 
day mail to the township clerk of such township a statement of the amount 
so paid or remitted, stating the amount belonging to each fund separately. 
[R. C. 1905, § 2467; 1895, ch. 47, § 2; R. C. 1899, § 1969.] 

§ 3348. Township clerk to keep record. The township clerk shall make 
a record of the statements thus received from the county treasurer, and shall 
keep an account of the township funds in the same manner as is required of 
the township treasurer; and at the annual township meeting in March of each 
year the books of each officer shall be examined, compared and balanced. 
[R. C. 1905, § 2468; 1895, ch. 47, § 3; R. C. 1899, § 1970.] 

§ 3349. Treasurer to keep warrant book, form of. Each county treasurer 
is required to keep a book called a ‘‘ warrant book,’’ in which he shall enter 
every county, road or other warrant or order paid by him, or received in 
payment of road or poll taxes, specifying the date at which the same was 
received and cancelled, from whom received, the payee or person in whose 
favor it was drawn, its number and date, the amount for which it was origi- 
nally drawn, the total amount of indorsements or payments made thereon, the 
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principal sum for which it was received, the interest allowed and the total 
amount for which it was received; and the treasurer shall keep his accounts 
of road warrants, receipts and orders by him received for and on account of 
taxes, separate and distinct from the warrants paid by him in eash, and in 
another and separate place he shall enter an account of all indorsements 
made on road warrants or orders in part payment thereof. Such warrant 
book shall be in the following form, to wit: 


TREASURER’'S WARRANT BOOK..............cccecesccecess COUNTY, N. D. 


Receipts. Interest. 


From What | Payee of Number of |Date of—Amount—|] Indorse- 
Warrant. Warrant. 


Received. Warrant. ment. 


[R. C. 1905, § 2469; R. C. 1899, § 1292.] 

§ 3350. Warrants, order of payment. All warrants upon the state treas- 
urer, the treasurer of any county, or any municipal corporation therein, shall 
be paid in the order of their presentation therefor. [R. C. 1905, § 2470; 
R. C. 1899, § 1293.] 


As to duty of city treasurer to register and pay warrants. Red River Valley Nat. 
Bank v. Fargo, 14 N. D. 88, 103 N. W. 390. 

Paying out of taxes collected after issuance of warrant, will not prevent recovery. 
Shannon v. City of Huron, 9 S. D. 356, 69 N. W. 598. 

Treasurer who fails to pay a warrant in the order of its registration is civilly liable 
upon his official bond. State v. Campbell, 7 8. D. 568, 64 N. W. 1125. 

§ 3351. Warrant register, by whom kept. Form of. The state treasurer 
and the treasurer of every organized county, and every incorporated city or 
town therein, shall provide himself with and keep a warrant register, which 
register shall show in a column arranged for that purpose, the number and 
registered number, date and amount of each warrant presented, the particu- 
lar fund upon which the same is drawn, the date of presentation, the 
name and address of the person in whose name the same is registered, and 
subsequent assignees, if furnished therewith, the date of payment when made, 
the amount of interest and the total amount paid thereon, with the date when 
notice to the person in whose name such warrant is registered, is mailed as 
hereinafter provided. [R. C. 1905, § 2471; R. C. 1899, § 1294.] 


Limitation will not run on town warrants until funds are provided or time to provide 
has elapsed. Brannon v. White Lake Twp., 17 S. D. 83, 95 N. W. 284. 


§ 3352. Registration of warrants. Paid in order of registration. It sball 
be the duty of every such treasurer to enter such warrant in his warrant 
register for payment in the order of presentation for registration, and upon 
every warrant so registered he shall indorse ‘‘ registered for payment,’’ with 
the date of such registration, and shall sign such indorsement; provided, 
that nothing in this chapter shall be construed to require the holder of any 
warrant to register the same, unless on presentation of the same to the 
treasurer for payment it shall be indorsed by him, ‘‘ not paid for want of 
funds,’’ and when so indorsed and registered it shall draw interest at seven 
per cent per annum from the date of such indorsement, but not otherwise. 
‘When the treasurer shall have received money belonging to any particular 
fund sufficient to pay the warrant against such fund, which by his warrant 
- register appears to be next due and payable, such treasurer shall by mail im- 
mediately notify the person in whose name the same is registered, or his as- 
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signee, if notified of the assignment, and interest upon such warrant shall 
immediately cease. [R. C. 1905, § 2472; 1881, ch. 140, § 1; R. C. 1899, § 1295.] 

Failure of treasurer to register warrant in the order of its presentation will not defeat | 
recovery thereon. Freeman v. City of Huron, 10 8. D. 368, 73 N. W. 260. — 

Suit cannot be maintained on a township registered warrant until there are funds in 
treasurer's hands to pay. Statute of limitations does not begin to run until such time. 
Brannon v. White Lake Twp., 17 8. D. 83, 95 N. W. 284. 

§ 3353. Cash book and register to be footed and closed annually. Penalty. 
Every such treasurer shall daily, as moneys are received, foot the several 
columns of his cash book and of his register, and carry the amounts forward, 
and at the close of each year, in case the amount of money received by such 
treasurer is insufficient to pay the warrants so registered, he shall close the 
account for that year, in such register, and shall carry forward the excess. 
Any such treasurer who shall fail regularly to enter upon his cash book the 
amounts so received, or who shall fail to keep his cash book footed from day 
to day, as required by this chapter, for the space of three days, shall forfeit, 
for each offense, the sum of one hundred dollars, to be recovered in a civil 
action on his official bond, by any person holding a warrant drawn on such 
treasurer. The cash book and register of every such treasurer shall at all 
times be open to the inspection of any person in whose name any warrant 
is registered and unpaid. [R. C. 1905, § 2473; R. C. 1899, § 1296.] 

§ 3354. Failure to register warrants. Liability of treasurer. Any such 
treasurer who shall fail to register any warrant in the order of its presenta- 
tion therefor, or shall fail to pay the same in the order of its registration 
shall be liable on his official bond to each and every person, the payment of 
whose warrant is thereby postponed, in the sum of three hundred dollars to 
be recovered in a civil action. [R. C. 1905, § 2474; R. C. 1899, § 1297.] 

§ 3355. Dereliction of duty, penalty for. In the case of dereliction of 
duty on the part of any officer or person, required by law to perform any 
duty under the provisions of this chapter, in any county, such person shall 
thereby forfeit all pay and allowance that would otherwise be due him, and 
the county commissioners in such county, on receiving satisfactory evidence 
of such dereliction or failure to perform, as required by law, any duty en- 
joined by this chapter, shall refuse to pay such person or persons any sum 
whatever for such services. [R. C. 1905, § 2475; R. C. 1899, § 1299.] 

§ 3356. Redemption of warrants. Duty of treasurer. Warrants marked 
*“redeemed,’’ when. When the county treasurer shall redeem any county 
warrants, or shall receive any road warrants in payment of taxes, on which 
any interest is due, he shall note on such warrants or orders the amount of 
interest paid by him thereon, and shall enter in his accounts the amount of 
such interest distinct from the principal. When the county treasurer of any 
county shall pay any warrants drawn on him by the board of county com- 
missioners, or when he shall take or receive any warrant, or receipt in pay- 
ment for any tax, he shall write on the face of each warrant, order or receipt, 
‘* redeemed,’’ and the date of redemption, and shall sign his name thereto. 
[R. C. 1905, § 2476; R. C. 1899, § 1300.] 

§ 3357. Indorsements of road warrants. When any person desiring to 
pay any taxes due and unpaid, shall present a warrant on the road fund of 
his road district, in payment for such taxes as it may be applied to, which 
shall exceed the amount that the treasurer is authorized to receive in such 
warrants in payment for such taxes, the treasurer shall indorse on the back 
of such warrant in part payment, the amount he is authorized by law to 
receive, and date the same; said treasurer shall take two receipts from the 
holder thereof for the amount so indorsed and paid, showing the date of the 
indorsement, a full description of such warrant, including the date thereof, 
to whom issued, the amount for which it was given, and all the indorsements, 
including registration, if registered; one of which receipts he shall, on the 
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day received, file with the county auditor, and the other he shall retain as 
his voucher. [R. C. 1905, § 2477; R. C. 1899, § 1301.] 

§ 3358. Partial payment of taxes and special assessments. How made. 
When any person shall desire to pay only a portion of the taxes or special 
assessments charged on any real property, such person shall pay a like pro- 
portion of the several taxes and special assessments charged thereon, and 
no person will be permitted to pay one of said taxes or special assessments 
without paying the others, except taxes and special assessments the collec- 
tion of which shall have been enjoined by law. [1913, ch. 278; R. C. 1905, 
§ 2478; R. C. 1899, § 1302.] 

Owner of tax sale certificates may pay subsequent delinquent general taxes, without 
paying subsequent special assessments, and receipts for such taxes constitute additional 
lien. State ex rel. Moore v. Furstenau, 20 N. D. 542, 129 N. W. 81. 

§ 8359. County auditor to sue treasurer, when. If any county treasurer 
shall fail to make return, fail to make settlement, or fail to pay over all 
money with which he may stand charged, at the time and in the manner 
prescribed by law, it shall be the duty of the county auditor on receiving 
instructions for that purpose from the state auditor, or from the board of 
county commissioners of his county, to cause suit to be instituted against such 
Renna and his sureties, or any of them. [R. C. 1905, § 2479; R. C. 1899, 

§ 3360. Suit against delinquent treasurer. Commissioners may remove, 
when. Whenever suit shall have been commenced against any delinquent 
county treasurer, as aforesaid, the board of county commissioners of such 
‘county may, at their discretion, remove such treasurer from office and appoint 
some suitable person to fill the vacancy thereby created, as provided by law. 
[R. C. 1905, § 2480; R. C. 1899, § 1304.] 

§ 3361. Additional bond may be required, when. The board of county 
commissioners of any county may require the treasurer to give an additional 
bond, whenever in the opinion of a majority of said commissioners the 
existing security shall have become insufficient; and the commissioners are 
also authorized and empowered to demand and receive from said county 
treasurer an additional bond, as required by law, with good and sufficient 
freehold security, in such sum as said commissioners or a majority of them 
may direct, whenever in their opinion, more money shall have passed or is 
about to pass into the hands of said treasurer than is or would be recovered 
by the penalty in the previous bond; but the giving of such additional bond 
or bonds, as provided in this section, shall not invalidate any previous bond 
or bonds, nor discharge the sureties from any liability thereon. If any county 
treasurer shall fail or refuse to give such additional bond, for and during the 
time of ten days from and after the day on which said commissioners shall 
have required said treasurer so to do, his office shall be considered vacant 
and another treasurer shall be appointed, agreeably to the provisions of law. 
[R. C. 1905, § 2481; R. C. 1899, § 1305.] 

§ 3362. Treasurer not to speculate in county warrants. Penalty for. No 
county treasurer shall either directly or indirectly contract for or purchase 
any warrant or warrants, or other evidence of indebtedness issued by the 
county of which he is treasurer, at any discount whatever upon the sum due 
on such warrant er warrants, or other evidence of indebtedness; and if 
any county treasurer shall so contract for or purchase any warrant or 
warrants, or other evidence of indebtedness, he shal! not be allowed, in 
settlement, the amount of said warrant or warrants, or other evidence of 
indebtedness, or any part thereof, and shall also forfeit the whole amount due 
on such warrant or evidence of indebtedness, to be recovered by civil action at 
the suit of the state of North Dakota, for the use of the county. [R. C. 1905, 
§ 2482; R. C. 1899, § 1306.] 

' § 3363. Treasurer not credited with interest paid, when. The county 
treasurer, on his settlement with the county commissioners, shall not be 
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credited with any sum for interest paid on any warrant or order, unless he 
shall, at the time of receiving the same, have noted thereon the amount of 
interest due thereon. [R. C. 1905, § 2488; R. C. 1899, § 1307.] 

§ 3364. Loaning county funds, penalty for. If any county treasurer shall 
loan any money belonging to his county, with or without interest, or shall 
use the same for his own purposes, he shall forfeit and pay for every such 
_ offense a sum not exceeding five hundred dollars nor less than one hundred 
dollars to be recovered in an action at law, at the suit of the state of North 
Dakota, for the use of the county. [R. C. 1905, § 2484; R. C. 1899, § 13808.] 

§ 3365. Auditor and treasurer jointly to make annual statement. Publica- 
tion. The county auditor and county treasurer conjointly shall make out 
annually a detailed exhibit, showing the receipts and disbursements of the 
county for the fiscal year; also the assets and liabilities at the time of making 
out the same. Said exhibits shall show the amount of all orders on the 
treasury issued during the year next preceding, to whom allowed, and on 
what account; also the liabilities of the county stated in detail, and the 
assets of every kind, as nearly as may be; showing also the amount of funds 
in the treasury at the time of making said exhibit, on what account paid in 
and in the kind of funds. Said exhibit shall be made out annually up to 
and including the thirty-first day of December, and filed with the county 
auditor, and a copy posted upon the same day in the office of the treasurer. 
Provided, that such auditor and treasurer shall not receive their December 
salary until such report has been made, filed and posted. [1913, ch. 112; 
R. C. 1905, § 2485; R. C. 1899, § 1309.] 


ARTICLE 14.— Country AUDITOR. 


§ 3366. Clerk of board of county commissioners. The county auditor shall 
by virtue of his office be clerk of the board of county commissioners of 
his county and he shall keep an accurate record of its official proceedings and 
carefully preserve all the documents, books, records, maps and other papers © 
required to be deposited or kept in‘his office, and prepare a financial statement 
of the county annually, unless otherwise ordered by the board, and carefully 
do and perform all other acts and duties required by law. [R. C. 1905, § 2486; 
1887, ch. 10, § 4; R. C. 1899, § 1971.] 

Mandamus lies to compel supervisors to enter their findings on their records. State 
ex rel. Andrews v. Boyden, 18 & D. 388, 100 N. W. 763. 

Writ of certiorari should be directed to board of county commissioners and not to the 
auditor. State ex rel. Lindsay v. Boyden, 18 8. D. 379, 100 N. W. 761. 

§ 3367. To keep account current with treasurer. He shall keep an accurate 
account current with the treasurer of his county, and when any person shall 
deposit with him any receipt given by the treasurer for money paid into the 
treasury, he shall file such receipt in his office and charge the treasurer with 
the amount thereof. [R. C. 1905, § 2487; 1887, ch. 10, § 5; R. C. 1899, 
§ 1972. ] 

§ 3368. To deliver moneys and records to successor. On going out of 
office he shall deliver up to his successor in office all the moneys, books, 
records, documents, maps, papers, vouchers and other property in his hands 
belonging to the county, and in case of his death his personal representatives 
shall in like manner deliver the same to his successor as aforesaid. [R. C. 
1905, § 2488; 1887, ch. 10, § 6; R. C. 1899, § 1973.] 

§ 3369. To draw all county warrants. He shall draw warrants on the 
county treasurer in favor of all persons entitled thereto in payment of all 
claims and demands chargeable against the county which have been legally 
examined, allowed and ordered paid by the board of county commissioners: 
also, for all debts and demands against the county when the amounts are. 
fixed by law, and which are not directed to be audited by some other person 
or tribunal. All warrants must distinctly specify the liability for which they 
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are drawn and when it accrued. [R. C. 1905, § 2489; 1887, ch. 10, § 7; RB. C. 
1895, § 1974.] 

Warrants nonnegotiable instruments, and the rule relating to innocent purchasers 
does not apply. Erskine v. Steele County, 4 N. D. 339, 60 N. W. 1050. 

The law-making powers of the state did not grant to county commissioners unrestricted 
authority as to county funds. Auditor must draw warrants; chairman county commis- 
sioners signs them, State v. Ryan, 9 N. D. 419, 83 N. W. 865. 

Issuance of warrants a ministerial act controlled by mandamus. State ex rel. Wiles v. . 
Albright, 11 N. D. 22, 88 N. W. 729.. 

§ 3370. Warrants consecutively numbered and registered. All warrants 
issued by the county auditor during each year, commencing with the first 
Monday in January, must be numbered consecutively and the number, date 
and amount of each and the name of the person to whom payable and the 
purpose for which drawn, must be stated therein and they must at the time 
they are issued be registered by him in a book kept for that purpose. [R. C. 
1905, § 2490; 1887, ch. 10, § 7; R. C. 1895, § 1975.] 

§ 3371. Reception book provided. There shall be provided by the board 
of county commissioners of each county in the state, in the same manner that 
other record books are provided, a book for use in the office of the county 
auditor to be known as the ‘‘ reception book,’’ in which shall be entered, 
immediately after numbering, all documents, bonds and other papers required 
by law to be deposited in the office of the county auditor. Such book shall 
be ruled in parallel columns, showing in the first column at the left hand side 
of the page the document number, in the second column the date of filing, in 
the third column the character of the instrument, and in the fourth column 
miscellaneous remarks. [1907, ch. 71, § 1.] 

§ 3372. Duty of county auditor. It is hereby made the duty of each 
county auditor in the state to immediately upon receipt of any document, 
bond or other paper required to be filed in his office, number the same, and 
to make the proper entries in the reception book, and index the same. He 
shall also cause to be recorded at length in the office of the register of deeds 
all bonds that are required by law to be deposited in his office. [1907, ch. 71, 


§ 2.] 

§ 3373. General duties. He shall do, perform and transact all county 
business without any extra or greater compensation than is allowed by law; 
and shall keep all the books required to be kept by the county commis- 
sioners; shall file and preserve in his office all accounts, vouchers and other 
papers pertaining to the settlement of any and all accounts to which the 
county shall be a party, copies of which, certified under the hand and seal of 
the auditor, shall be admitted as evidence in all courts in this state. [R. C. 
1905, § 2491; R. C. 1899, § 1976.] 

§ 3374. Election duties. He shall perform all the duties required of him 
by law relative to the making out and delivering notices of general and special 
elections, making abstracts of and canvassing the votes cast at any such elec- 
tion, issuing certificates of election and forwarding the abstracts of votes 
cast at such elections to the secretary of state; and whenever the county 
commissioners for any cause shall fail or refuse to call special elections, the 
county auditor shall have authority to provide for and call any such election 
upon the petition of a majority of the legal voters of the county, to be 
determined by the poll lists of the preceding general election. [R. C. 1905, 
§ 2492; 1881, ch. 73, § 1; R. C. 1895, § 1977.] 

§ 3375. Liability of auditor. If any county auditor fails to make settle- 
ment or pay over any moneys with which he stands charged at the time and 
in the manner prescribed by law or misapplies any money which comes into 
his possession in the discharge of his official duties, the county commissioners 
shall commence an action against him and his sureties in the district court 
of such county, and he shall be proceeded against as provided by law in 
other cases. In case of suspension under the provisions of this section, such. 
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auditor, if restored to office, shall not be deprived of his salary during the 
time of such suspension and the reasonable expenses of his defense upon 
such hearing shall be paid by the county. If upon the trial of such action 
such auditor is adjudged guilty of any neglect of duty, his office shall be 
deemed vacant. [R. C. 1905, § 2493; 1887, ch. 10, § 11; R. C. 1899, § 1978.] 


ARTICLE 15.— STATE’S ATTORNEY. 


§ 3376. Duties of state’s attorney. The state’s attorney is the public prose- 
cutor, and must: 

1. Attend the district court and conduct on behalf of the state all prose- 
cutions for public offenses. 

2. Institute proceedings before magistrates for the arrest of persons charged 
with or reasonably suspected of public offenses, when he has informa- 
tion that such offenses have been committed and for that purpose, when not 
engaged in criminal proceedings in the district court, must attend upon the 
magistrates in cases of arrest, when required by them, except in cases of 
assault and battery and petit larceny, and attend before, and give advice to, 
the grand jury whenever cases are presented to them for their consideration. 

3. Draw all indictments and informations, defend all suits brought against 
the state or his county, prosecute all bonds forfeited in the courts of record 
and all actions for the recovery of debts, fines, penalties and forfeitures 
accruing to the state or his county. 

4. Deliver receipts for money or property received in his official capacity, 
and file duplicate receipts therefor with the county auditor. 

do. On the first Mondays of January, April, July and October in each year, 
file with the county auditor an account, verified by his oath, of all moneys 
received by him in his official capacity during the preceding three months 
and at the same time pay it over to the county treasurer. 

6. Give when required, and without fee, his opinion in writing to the 
county, district, township and school district officers, on matters relating 
to the duties of their respective offices. 

7. Keep a register of all official business, in which must be entered a note 
of each action, whether civil or criminal, prosecuted officially, and of the 
proceedings therein. 

8. Make a written report to the attorney-general, on the first day of each 
month, of all proceedings instituted or pending in his county in any court, 
other than Justice courts, wherein the state is a party or is interested ; which 
reports shall give the title of the case, the date when commenced, the purpose 
of the action, the proceedings had and taken therein, and the final disposition 
of such cases. 

9. It is the intention of this article to make the attorney-general, his 
assistants and the state’s attorney the only public prosecutors in all cases 
civil and criminal, wherein the state, or county, is a party to the action, and 
that they only shall be authorized and empowered to perform the duties 
herein set forth, except as hereinafter provided. The attorney-general or his 
assistants are authorized to institute and prosecute any cases in which the 
state is a party whenever in their judgment it would be to the best interests 
of the state so to do, and in case the state’s attorney of any county refuses 
or neglects to perform any of the duties prescribed in subdivisions 2 and 3 of 
this section, after it has been properly brought to his attention, or when he 
has information that a public offense has been committed, or that a civil suit 
in which the state is a party, should be instituted and the fact of such 
refusal or neglect to perform such duty, and that the action is one that 
should be prosecuted, has been brought before the judge of the district court 
in the judicial district having jurisdiction of such action, by affidavit or 
otherwise, and said judge is satisfied that such action should be prosecuted, 
and that said state’s attorney has failed or neglected to perform his duty, 
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then in that case, he shall request the attorney-general or an assistant 
attorney-general to take charge of such prosecution, or he shall appoint, by an 
order to be entered upon the minutes of the court, some suitable person, an 
attorney-at-law, and the person so appointed shall thereupon be vested with 
all the powers of such state’s attorney for that action, but for no other pur- 
pose, and the district court shall by order, to be entered in the minutes of 
the court, fix his fee therefor, which amount shall be allowed by the board 
of county commissioners and which amount, if so ordered by the court, shall 
be deducted from the salary of the state’s attorney and the person so 
appointed shall be the only person authorized to proceed therein; provided, 
however, that nothing herein contained shall prevent the county commission- 
ers of any county, in cases of public importance and with the advice and 
consent of the state’s attorney, employing such additional counsel as may be 
deemed advisable, to assist the state’s attorney, upon such compensation as 
may be agreed upon; provided, further, that the provisions of this article 
shall not be construed so as to abridge any of the powers conferred upon the 
attorney-general, his assistants or the state’s attorney, or to relieve them from 
the infliction of any punishment, fine or forfeiture, for neglect of duty, as 
prescribed by the provisions of chapter 83 of the penal code, commonly known 
as the prohibition law. 

10. He is the legal adviser of the board of county commissioners. He 
must attend their meetings when required, and must oppose all claims and 
accounts presented against the county which are unjust or illegal. 

11. If the board of county commissioners without authority of law orders 
any money paid as a salary, fees or for any other purpose, and such money 
has been actually paid, or if any other county officer has drawn any warrant 
in his own favor or in favor of any other person, without being authorized 
by the board of county commissioners, or by law, and the same has been paid, 
the state’s attorney is empowered, and it is his duty to institute an action in 
the name of the county against such person to recover the money so paid, 
and no order of the board of county commissioners therefor is necessary to 
maintain such action; but when the money has not been paid on such order 
or warrants, it is the duty of the state’s attorney upon receiving notice thereof, 
to commence an action in the name of the county to restrain the payment of 
the same, and no order of the board of county commissioners is necessary to 
maintain such action. 

12. The state’s attorney, except for his own services, must not present any 
claim, account or other demand for allowance against the county, nor in any 
way advocate the relief asked on the claim or demand made by another. 

13. He shall not receive any fee or reward from or on behalf of any prose- 
cutor or other individual for services in any prosecution or business to which 
it shall be his official duty to attend, nor be concerned as attorney or coun- 
selor for either party, other than for the state or county, in any civil action 
depending on a state of facts upon which any criminal prosecution then 
pending shall depend; nor shall any state’s attorney be eligible to or hold 
any judicial office whatever. When required to go to any other county or 
from one part to another part of his county to transact any official business 
as such state’s attorney, he shall be entitled to receive from his county the 
amount of his actual and necessary expenses in transacting such business, 
in addition to the salary fixed by law, which expenses shall be audited and 
paid by the board of county commissioners as other county expenses are 
ar a paid. [R. C. 1905, § 2494; R. C. 1895, §§ 1979, 19838; 1901, 
ch. 178. 


“Attorney ” means one who holds license to practice law. Danforth v. Egan, 23 8. D. 
43, 119 N. W. 1021. 

State's attorney cannot vindicate himself in disbarment Bhaoteae by pleading igno- 
rance of provisions of statute. Re Schull, 25 S. D. 602, 127 N. W. 5 

Attorney-general was not subject to disbarment proceedings as ccraey for commenc- 
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ing action for conversion of horses, which were subject of prosecution, for larceny, he 

having received no compensation. Re Johnson, 27 S. D. 386, 131 N. W. 453. 

publest ex removal for unlawful exaction of money from county. Re Simpson, 9 N. D. 
A . W. 541. 


County commissioners have no authority to summarily declare office vacant, because in- 


cumbent not eligible, where he has entered upon the duties. Howard v. Burns, 14 S. D. 
383, 85 N. W. 920. 


_Contract with county commissioners to prosecute a suit upon contingent fee is ultra 
vires and void. Storey v. Murphy, 9 N. D. 115, 81 N. W. 23. 


Employment of counsel to assist state’s attorney ultra vires. Storey v. Murphy, 9 N. 
D. 115, 81 N. W. 23. 


Counsel employed by private parties may assist in a criminal trial. State v. Kent, 4 
N. D. 577, 62 N. W. 631. 


Duty to bring action to enforce dissolution of corporation. Dudley v. Dakota Co., 11 
S. D. 559, 79 N. W. 839. 


When disqualified, court not authorized to appoint an attorney to argue appeal for 


state in supreme court; duty devolves upon attorney-general. State v. Marshall County, 
14 S. D. 149, 84 N. W. 775. 
Order that fee of attorney appointed by court to prosecute criminal case be deducted 


from salary of state’s attorney, reviewable on certiorari. State v. Lauder, 11 N. D. 136, 
90 N. W. 564. 


Board of county commissioners is not empowered to employ attorney to collect judg- 
ment due it. Fox v. Walley, 13 N. D. 610, 102 N. W. 161. 

Attorney-general and his assistants have right to appear before grand jury and ex- 
amine witnesses in regard to matters relating to prohibition law. State ex rel. Miller 
v. District Ct., 19 N. D. 819, 124 N. W. 417, Ann. Cas. 1912D, 935. 

Eligibility of women to office of prosecuting attorney. 27 L.R.A.(N.S.) 532. 


- Extent of restriction on right of unlice person to act as, or assist, prosecuting at- 
torney. 24 L.R.A.(N8.) 753. 


Extent of restriction on right of disbarred or suspended attorney to act as prosecuting 
attorney. 24 L.R.A.(NS.) 756. 


Right of accused to complain because prosecution is conducted or assisted by unofficial 
member of bar. 24 L.R.A.(N.S.) 564. 


Pa oh aid influence or interference with grand jury by prosecuting attorney. 28 L.R.A. 


Right of prosecuting attorney to compensation from individual. 39 L.R.A.(N.S.) 81. 
Delay of prosecution due to neglect to provide prosecuting attorney as ground for dis- 
charge of accused. 36 L.R.A. 528. 


3 “me to similar provision in Cal. Pol. Code, § 4256, subd. 2, see Pillsbury v. Brown, 47 
al. 477. 


§ 3377. To receipt for public moneys. It shall be his duty, whenever he 
shall receive any moneys from fines, penalties or costs, to deliver to the officer 
or person paying the same duplicate receipts, one of which shall be filed by 
such officer or person in the office of the county treasurer. [R. C. 1905, 
§ 2495 ; 1883, ch. 43, § 8; R. C. 1899, § 1984.] | | 

§ 3378. Penalty for failure to pay over moneys. Whenever such state’s 
attorney shall refuse or neglect to account for or pay over the moneys so 
received by him as required by law, he shall be liable to a fine of not less 
than fifty dollars nor more than two hundred dollars, and it shall be the duty 
of the county treasurer to cause an action to be instituted upon the bond of 
such state’s attorney for the recovery of the moneys so received and unpaid 
by him. [R. C. 1905, § 2496; 1883, ch. 43, § 10; R. C. 1895, § 1985.] 

§ 3379. Court may appoint state’s attorney, when and how. In judicial 
districts in this state, containing unorganized counties or territory, the district 
eourt shall have the power to appoint a state’s attorney for such unorganized 
counties or territory, said attorney, when so appointed, to be the prosecuting 
officer for offenses arising within said unorganized counties or territory. The 
said court, whenever there shall be no state’s attorney for an organized 
county, or when the state’s attorney is absent or unable to attend to his duties, 
may, when necessary, appoint, by an order to be entered in the minutes of 
the court, some suitable person, an attorney at law, to perform for the time 
being the duties required by law to be performed by the state’s attorney, 
and the person so appointed shall thereupon be vested with all the powers 
of such state’s attorney for that purpose; and the district court shall, by 
order, to be entered in the minutes of the court, fix his fee therefor, which 
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amount shall be allowed by the board of county commissioners, and which 
amount shall be deducted from the salary of the state’s attorney. Nothing in 
this section shall be so construed as to give the court the power permanently 
to fill vacancies in such office in organized counties, but such power is vested 
in the board of county commissioners, as elsewhere provided in this code. 
[R. C. 1905, § 2497; 1883, ch. 43, § 7; 1889, ch. 59, § 1; R. C. 1895, § 1986; 
1903, ch. 179.] 


An ineligible incumbent cannot be summarily removed by county commissioners. 
Howard v. Burns, 14 S. D. 383, 85 N. W. 920. 

State attorney’s salary cannot be depleted where he is in court and able to perform his 
official duties. State ex rel. Clyde v. Lauder, 11 N. D. 136, 90 N. W. 564. 

Court is authorized to appoint attorney to assist state’s attorney in trial where in its 
opinion justice requires such appointment. State v. Johnson, 24 S. D. 590, 124 N. W. 
847 


§ 3380. State’s attorney may appoint, and duties prescribed for assistant. 
The state’s attorney is authorized and empowered to appoint an assistant 
state’s attorney within his county, who, when qualified, by filing his oath of 
office, shall have the same power, and perform any and all duties, now 
required of the state’s attorney; provided, however, that the state’s attorney 
shall be responsible, under his official bond, for any and all acts of such 


assistant. ([R. C. 1905, § 2498; R. C. 1895, § 1987; 1903, ch. 180.] 
Deputy may be under twenty-five years of age. State v. Phelps, 5S. D. 480, 59 N. W. 
471. 


§ 3381. Judge may appoint special counsel. Compensation. The judge of 
the district court may in his discretion appoint special counsel to assist the 
state’s attorney in important cases. Such special counsel shall be paid a 
reasonable fee therefor to be approved by the court and paid by the county 


for which the services were rendered. [R. C. 1905, § 2499; R. C. 1895, § 1988. ] 
As to power of district judge to appoint special counsel to assist state’s attorney. Fox 
v. Walley, 13 N. D. 610, 102 N. W. 161. 


ARTICLE 16.— CONTINGENT FUND FOR STATE’S ATTORNEY. 


§ 3382. County commissioners appropriate money. The county commis- 
sioners of each county in this state are hereby authorized and directed to 
set apart at their first meeting in January of each year, from any funds then 
in the county treasury not specifically appropriated or set aside for any other 
purposes, in an amount to be fixed by said board of county commissioners, a 
sum of money not less than one hundred dollars and not more than one thou- 
sand dollars, to be used by the state’s attorney of such county as a contingent 
fund for the purpose of defraying such necessary expenses as are not other- 
wise specifically provided for in the trial and preparation for trial of criminal 
cases, and in the payment of such necessary expenses as are not otherwise 
provided for in securing evidence in the investigation of criminal cases.. 
(1907, ch. 76, § 1.] 

Section 7 of the act of 1907, of which act the foregoing is § 1, provided as follows: 
“ During the year of 1907 the expenses mentioned in section one of this act shall be paid 
in the manner provided for herein, from any funds in the county treasury not specifically 
appropriated or set aside for other purposes.” 

§ 3383. State’s attorney may use funds. The state’s attorney of each 
county, by and with the consent and approval first had and obtained of the 
district court or any judge thereof in and for his county, is hereby authorized 
and empowered to incur the expenses specified in section 1 of this act, so far 
as is necessary, to the amount annually appropriated by said board of county 
commissioners for said purpose. [1907, ch. 76, § 2.] 

§ 3384. Auditor draws warrant. All disbursements from said fund shall 
be made in the usual manner by the county treasurer of each county upon 
the warrant of the auditor of each county, which auditor’s warrant shall be 
executed and delivered in an amount and to the person designated by the 
order of the state’s attorney, countersigned by the judge of the district court 
for that county. [1907, ch. 76, § 3.] 
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§ 3385. Approval district judge required. Before any approval shall be 
indorsed upon any such order of any state’s attorney so applying for the same, 
it shall be the duty of said state’s attorney to present to said judge of the 
district court an itemized and detailed statement of the expenses for the pay- 
ment of which he then makes application, and which statement shall be verified 
in the usual manner provided for the verification of claims against the counties 
in this state. [1907, ch. 76, § 4.] 

§ 3386. Verified expense account. Immediately upon such judge of the dis- 
trict court affixing his signature to said order of the state’s attorney, said 
judge, if in his opinion the public interest will not be prejudiced thereby, and 
if he be of the opinion that the public interest will be prejudiced thereby, 
then as much as the public interest will permit, shall file in the office of the 
county auditor of the county on which said order is drawn said itemized and 
verified statement so made by said state’s attorney. [1907, ch. 76, § 5.] 

§ 3386a. Unexpended balance. Any sum remaining in said fund on the 
thirty-first day of December of each year shall then be transferred by the 
county auditor to the general county revenue fund of said county. [1909, 
ch. 69; 1907, ch. 76, § 6.] 


ARTICLE 17.— CLERK OF Districi1 Court. 


; § 3387. Duties of. The clerk of the district court shall perform the following 
uties: 

1. Take charge of and safely keep and dispose of according to law all books, 
papers and records which may be filed or deposited in his office. 

2. Act as clerk of the district court and attend each session thereof and 
upon the judge at chambers when required. 

3. Issue all process and notices required to be issued; enter all orders and 
judgments proper to be entered; keep in his office a register of all actions, 
which must state the names of the attorneys and all fees charged therein and 
such other matters as are required by law. 

4. Keep for the district court in separate volumes an index of all suits, 
labeled ‘‘ General Index — Plaintiffs,’’ each page of which must be divided 
into seven columns, under their respective heads alphabetically arranged as 
follows, ‘‘ Number of action,’’ ‘‘ plaintiffs,’’ ‘‘ defendants,’’ ‘‘ date of judg- 
ment,’’ ‘* number of judgment,’’ ‘‘ page of entry of judgment in judgment 
book,’’ ‘‘ page of minute book of district court;’’ also an index labeled ‘‘ Gen- 
eral Index — Defendants,’’ each page of which must be divided into seven 
columns as above provided. 

5. Keep a minute book, which must contain the daily proceedings of the 
court, which must be signed by the clerk, which book must be indexed in the 
names of both plaintiff and defendant. 

6. Keep two books, in one of which must be entered in alphabetical order 
the names of all persons who from the organization of the court have declared, 
or who may hereafter declare their intention to become citizens of the United 
States, and the date of such declaration, which book must be labeled ‘‘ declara- 
tion of intention to become citizens of the United States,’’ and in the other 
of which must be entered in alphabetical order the names of all persons who 
have been or may be hereafter admitted citizens of the United States by the 
court of which he is clerk, which book must be labeled ‘‘ naturalization, final 
papers,’’ and enter in a separate column, opposite each name, the country 
of which such person was before a citizen or subject, the date of his admission 
and the page of the minute book or book of record containing the order 
admitting him a citizen. 

7. Keep a book called ‘‘ register of criminal actions,’’ in which must be 
entered the title and number of the action, with a memorandum of each paper 
filed, order or proceeding had therein, with the date thereof, and the name 
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of each witness, number of days in attendance and his legal fees, with a proper 
index to the same. 

8. Keep a book called ‘‘ book of jurors’ certificates,’’ in which must be 
contained the blank certificates and stubs to be filled, as provided in this code. 

9. Keep a “‘ witness book,’’ in which must be contained blank certificates 
and stubs, to be filled as provided in this code. 

10. Keep a record of the attendance of all jurors, and of witnesses in 
criminal actions and compute the mileage of each. 

11. Keep such other records and perform such other duties as are prescribed 


by law. [R. C. 1905, § 2500; R. C. 1895, § 1989.] 
Right of women to be clerks. 38 L.R.A. 213. 
Power of clerks to take bail. 1 L.R.A.(N.8.) 849. 
In whose name deputy clerk should act. 19 L.R.A. 181. 
Improper influence or interference with oe jury by clerk. 28 L.R.A. 371. 
PP cr hata of copies of records by clerk for evidence in other state. 5 L.R.A.(N.S.) 
5, 967. 
Right to attach or garnish fund in hands of clerk after he has been ordered to pay 
same to party. 13 L.R.A.(NS.) 758; 30 L.R.A.(N.S.) 720. 


§ 8388. Penalty for neglect of duty. Any person who may at any time 
be injured or aggrieved by reason of the violation of the duties of his office 
upon the part of any such clerk, or by any willful neglect or refusal to perform 
any of the duties of his office, may institute legal proceedings upon the bond 
of such clerk and collect therein double the amount of damages actually 
sustained by such aggrieved person; and the county treasurer is also author- 
ized and required for every such violation and neglect of duty to collect a 
fine of not Jess than fifty dollars for every such violation of duty, or refusal 
or negleet on the part of such clerk. [R. C. 1905, § 2501; R. C. 1895, § 1990.] 


iability to private individuals of registers of deeds, county clerks, clerks of court, 
prothonotaries, etc. 95 Am. St. Rep. 85. 


§ 3389. Clerk may adjourn court, when. Whenever the judge, whose duty 
it may be to preside at any term of the district court, is hindered or delayed 
from any cause from being at the place of holding the same on the first, 
second or third day of the term, such clerk is authorized, and it shall be his 
duty to adjourn such court from day to day, until the fourth day of the term, 
and if such judge does not appear and take his seat to preside therein on 
the fourth day of such term, and the clerk does not at or before such fourth 
day receive a written order of adjournment, he shall adjourn such court with- 
out day; but the judge may by written order to the clerk made at any place 
in the state adjourn such court to such other time as he may appoint, and 
such adjourned term shall be considered as a regular term for all purposes. 
[R. C. 1905, § 2502; R. C. 1899, § 1991.] 


Adjournment for more than four days presumed to be made by court, contrary not ap- . 
pearing. Myers v. Mitchell, 1 S. D. 249, 46 N. W. 245. 


ARTICLE 18.— SHERIFF, 


§ 3390. Duties of. It is the duty of the sheriff: 

1. To preserve the peace. 

2. To arrest and take before the nearest magistrate, or the magistrate who 
issues the warrant, all persons who attempt to commit or have committed a 
public offense. 

3. To prevent and suppress all affrays, breaches of the peace, riots and 
insurrections which may come to his knowledge. 

4. To attend each term of the district court held within his county and obey 
its lawful orders and directions. 

5. To command the aid of as many male inhabitants of his county as he may 
think necessary in the execution of his duties. 

6. To take charge of and keep the county jail and the prisoners therein. 

7. To indorse upon all notices and process received by him for service, the 
year, month, day, hour and minute of reception, and issue therefor to the 
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‘person delivering it, on payment of his fees, a certificate showing the names 


of the parties, title of paper and time of reception. 

8. To serve all process or notices in the manner prescribed by law. 

9. To certify under his hand upon process or notices the time and manner 
of service, or, if he fails to make service, the reasons of his failure and return 
the same without delay. [R. C. 1905, § 2503; R. C. 1895, § 1992.] 

Sheriffs as public officers. 17 L.R.A. 245. 

Right of woman to be sheriff. 38 L.R.A. 211. 

Place at which official acts of sheriff may be performed. 33 L.R.A. 92. 

Powers and duties of sheriff after expiration of official term. 36 Am, Dec. 705. 

As to similar provision in Cal. Pol. Code, § 4176, see Merrill v. Gorham, 6 Cal. 41; 
People v. Edwards, 9 Cal. 286; People ex rel. Attorney-General v. Squires, 14 Cal. 16; 
People v. Love, 25 Cal. 520; Lathrop v. Brittain, 30 Cal. 680; Wood v. Lowden, 117 Cal. 
232, 49 Pac. 132. 

%. Liability of sheriff for making arrest. 42 L.R.A.(N.S.) 69. 

Liability of sheriff for his deputy’s tort in making arrest. 12 L.R.A.(N.S.) 1019. 

Mandamus to compel sheriff to enforce liquor law. 28 L.R.A.(N.S.) 246. 


5. Duties and liabilities of persons summoned by sheriff to serve as posse comitatus. 
44 Am. St. Rep. 136. 


As to similar provision in Cal. Pol. Code, § 4176, subd. 6, see Hicks v. Folks, 97 Cal. 
241, 32 Pac. 8. 

7. Indorsement stamped on back of summons and complaint showing time of filing is 
sufficient evidence that they were delivered to him at time stated in indorsement. Gale- 
La Minneapolis, St. P. S. S. M. R. Co., 22 N. D. 615, 47 L.R.A.(N.S.) 965, 135 N. 

. 189. 


, 4 Liability of officer who uses crimina! process to collect a debt. 24 L.R.A.(N.S.) 
01. 

As to similar provision in Cal. Pol. Code, § 4176, subd. 8, see Whitney v. Butterfield, 
13 Cal. 335, 73 Am. Dec. 584; Wheaton v. Neville, 19 Cal. 41; Golden Gate C. H. M. Co. 
v. Superior Court, 65 Cal. 87, 3 Pac. 628; Bruner v. Superior Court, 92 Cal. 239, 28 Pac. 
341; Hibernia 8S. & L. Soc. v. Clarke, 110 Cal. 27, 42 Pac. 425; Foley v. Martin, 142 Cal. 
256, 100 Am. St. Rep. 123, 71 Pac. 165, 75 Pac. 842. 

9. As to similar provision in Cal. Pol. Code, § 4176, subd. 9, see Cardwell v. Sabichi, 
59 Cal. 490. 


§ 3391. Foreign process, how returnable. When process or notices are 
returnable to another county, the sheriff may inclose such process or notices, 
in an envelope, addressed to the officer or person sending them, and deposit 
it in the post office, prepaying postage. [R. C. 1905, § 2504; R. C. 1895, § 1993. ] 

§ 3302. Return prima facie evidence. The return of the sheriff upon process 
or notices is prima facie evidence of the facts stated in such return. [R. C 
1905, § 2505; R. C. 1895, § 1994. | 


As to similar provision in Cal. Pol. Code, § 4178, see Egery v. Buchanan, 5 Cal. 53; 
Ritter v. Scannell, 11 Cal. 238, 70 Am. Dec. 775; Gavitt v. Doub, 23 Cal. 78; Rowley v. 
Howard, 23 Cal. 401: Hunt v. Loucks, 38 Cal. 372, 99 Am. Dec. 404; Hewell v. Lane, 53 
Cal. 213; Harvey v. Foster, 64 Cal. 296, 30 Pac, 849; People v. Lee, 128 Cal. 330, 60 Pac. 
854. 


§ 3398. Liability for failure to return. If the sheriff does not return a 
notice or process with the necessary indorsement thereon without delay, he is 
liable to the party aggrieved for all damages sustained by him. [R. C. 1905, 
§ 2506; R. C. 1895, § 1995. | 

8 3394. Liability for failure to execute process. If the sheriff to whom 
a writ of execution or attachment is delivered neglects or refuses after being 
required by the creditor or his attorney to levy upon or sell any property 
of the party charged in the writ which is liable to be levied upon or sold, 
he is liable to the creditor for the value of such property. [R. C. 1905, 
§ 2507; R. C. 1895, § 1996.) 

Burden of proof in action against sheriff for failure to execute process. 3 L.R.A. (N.S.) 
420. 

Diligence required in serving execution and other process and liability resulting from 
losses for want of such diligence. 95 Am. Dee. 423. 

As to similar provision in Cal. Pol. Code, § 4180, see Alexander v. Wilson, 144 Cal. 5, 
77 Pac. 706. 

§ 3395. Liability for failure to pay over money. If he neglects or refuses 
to pay over on demand to the person entitled thereto any money which may 
come into his hands by virtue of his office, after deducting his legal fees, the 
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amount thereof with twenty-five per cent damages and interest at the rate 
of ten per cent per month from the time of demand may be recovered by such 
person. [R. C. 1905, § 2508; R. C. 1895, § 1997.] 

As to similar provision in Cal. Pol. Code, § 4181, see Shumway v. Leakey, 73 Cal. 260, 
14 Pac. 841. 

§ 3896. Liability for escapes and rescues. A sheriff who suffers the escape 
of a person arrested in a civil action, without the consent or connivance of 
ba party in whose behalf the arrest or imprisonment was made, is liable as 

ollows: 

1. When the arrest is upon an order to hold to bail or upon a surrender in 
exoneration of bail before judgment, he is liable to the plaintiff as bail. 

2. When the arrest is on an execution or commitment to enforce the pay- 
ment of money, he is liable for the amount expressed in the execution or 
commitment. 

3. When the arrest is on an execution or commitment, other than to enforce 
the payment of money, he is liable for the actual damages sustained. 

Upon being sued for damages for an escape or rescue he may introduce 
evidence in mitigation or exculpation. He is liable for a rescue of a person 
arrested in a civil action equally as for an escape. ([R. C. 1905, § 2509; R. C. 
1895, §§ 1998, 1999.] 

§ 3397. Action, when cannot be maintained against. An action cannot 
be maintained against the sheriff for a rescue, or for an escape of a person 
arrested upon an execution or commitment, if, after his rescue or escape and 
before the commencement of the action, the prisoner returns to the jail or 
is retaken by the sheriff. [R. C. 1905, § 2510; R. C. 1895, § 2000.] 

§ 3398. Office, when vacant. When tle sheriff is committed under an execu- 
tion or commitment for not paying over money received by him by virtue of 
his office and remains committed for sixty days, his office shall become vacant. 
[R. C. 1905, § 2511; R. C. 1895, § 2001.] 

As to similar provision in Cal. Pol. Code, § 4186, see People ex rel. Sweet v. Ward, 107 
Cal. 236, 40 Pac. 538; Morton v. Broderick, 118 Cal. 474, 50 Pac. 644. . 

§ 3399. To execute all process. A sheriff or other ministerial officer is 
justified in the execution of and must execute all process and orders regular 
on their face and issued by competent authority, whatever may be the defect 
in the proceeding upon which they were issued. [R. C. 1905, § 2512; R. C. 
1895, § 2002. ] 

As to similar provision in Cal. Pol. Code, § 4187, see Van Pelt v. Littler, 14 Cal. 194; 
Spencer v. Long, 39 Cal. 700; Wellman v. English, 38 Cal. 583; Babe v. Coyne, 53 Cal. 
261; Dusy v. Helm, 59 Cal. 188; Brickman v. Ross, 67 Cal. 601, 8 Pac. 316; Loughlin v. 
Thompson, 76 Cal. 287, 18 Pac. 330; Ayres v. Burr, 132 Cal. 125, 64 Pac. 120; Alexander 
v. Wilson, 144 Cal. 5, 77 Pac. 706. 

§ 3400. To exhibit process. The officer executing such process must at all 
times, so long as he retains it, upon request, show the same with all papers 
attached to any person interested therein. [R. C. 1905, § 2513; R. C. 1895, 
§ 2003. ] 

§ 3401. To open and adjourn court. The sheriff in attendance upon court 
must act as the crier thereof and make proclamation of the opening and 
adjournment of the court and of any other matter under its direction. [R. C. 
1905, § 2514; R. C. 1895, § 2004.] 

§ 3402. Service of papers on sheriff, how made. Service of a paper, other 
than a process, may be made upon the sheriff by delivering it to him or to 
one of his deputies, or to a person in charge of the office during office hours, 
or, if no such person is there, by leaving it in a conspicuous place in the office. 
[R. C. 1905, § 2515; R. C. 1895, § 2005.) 

§ 3403. Coroner or constable to execute process, when. In all actions or 
proceedings where the sheriff of any county in this state is, or hereafter may 
be, a party to any action or proceeding by virtue of his office, it shall be law- 
ful for the coroner or any constable of the county of which such sheriff is 
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an officer to serve all necessary process on such sheriff, and then make return 
thereon. [R. C. 1905, § 2516; R. C. 1895, § 2006; 1905, ch. 93.] 

§ 3404. To perform all lawful duties. The sheriff must perform such other 
duties as are required of him by law. [R. C. 1905, § 2517; R. C. 1895, § 2007.] 


geen for misperformance and nonperformance of official duties. 95 Am. St. Rep. 


for torts of deputies. 11 Am. Dec. 145. 

——to private individuals. 95 Am. St. Rep. 96. 

——of sureties for personal injuries inflicted by sheriff. 71 Am. St. Rep. 519; 91 Am. 
St. Rep. 534. 

What constitute breach of bond of sheriff. 46 Am. Dec. 509. 

As to similar provision in Cal. Pol. Code, § 4193, see Bruner v. Superior Ct., 92 Cal. 
239, 28 Pac. 341. 


ARTICLE 19.— CORONER. 


§ 3405. Coroner to act as sheriff, when. When there shall be no sheriff 
or deputy sheriff in any organized county, it shall be the duty of the coroner 
in such county to exercise all the powers and duties of that office until the same 
shall be filled as provided by law; and when the sheriff is committed to jail 
or otherwise disqualified the coroner shall be the keeper of the jail and per- 
form the duties of sheriff during the continuance thereof. When the sheriff 
is sued the coroner shall serve the papers on him if required, and his return 
on all papers served by him shall have the same credit as the sheriff’s return; 
and he shall receive the same fees as the sheriff for like service. [R. C. 1905, 
§ 2518; R. C. 1899, § 2008.] 

§ 3406. To hold inquests. The coroner shall hold an inquest upon the dead 
bodies of such persons only as are supposed to have died by unlawful means, 
except as otherwise specially provided. When he has notice of the dead body 
of a person supposed to have died by unlawful means found or being in his 
county, he is required to issue his warrant to the sheriff or any constable 
of his county, requiring him to summon forthwith three electors, having the 
qualifications of jurors of the county, to appear before the coroner at the 
time and place named in the warrant, or when the services of such sheriff 
or constable cannot conveniently be procured, then the coroner may summon 
such electors from the bystanders. [R. C. 1905, § 2519; 1881, ch. 55, § 1; 
R. C. 1895, § 2009. | 


Power of coroners to order post mortem examination. 31 L.R.A. 540. 
When coroner’s inquest necessary or proper. 21 L.R.A. 394. 
§ 3407. Warrant, form of. The warrant may be in substance as follows: 
State of North Dakota, 
County of ............ \ss 
To the sheriff or any constable of said county: 
You are hereby required to summon forthwith three electors, having the 
qualifications of jurors of your county, to appear before me at (name the 
place) at (name the day and hour or say forthwith), then and there to hold 


an inquest on the dead body of ............ there lying and find by what 
means he died. 
Witness my hand this ........ OB OL. at tn. 645k Li ee 
ST ee ee RT eee ee ‘ 7 


fR. C. 1905, § 2520; R. C. 1899, § 2010. | 

§ 3408. Completing jury and oath. If any juror fails to appear the coroner 
shall cause the proper number to be summoned from the bystanders and imme- 
diately proceed to empanel them and administer the following oath in sub- 
stance: You do solemnly swear (or affirm) that you will diligently inquire 
and true presentment make, when, how and by what means the person whose 
body here lies dead came to his death, according to your knowledge and the 
evidence given you. [R. C. 1905, § 2521; R. C. 1899, § 2011.] 
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§ 3409. Subpoenas for witnesses. Contempts. The coroner may issue-sub- 

poenas within his county for witnesses, returnable forthwith or at such time 
and place as he shall direct, and witnesses shall be allowed the same fees as 
in cases before a justice of the peace, and the coroner has the same authority 
to enforce the attendance of witnesses and to punish them and jurors for 
contempt in disobeying his process, as a justice of the peace has when his 
process issues in behalf of the state. [R. C. 1905, § 2522; R. C. 1899, § 2012.] 
3410. Oath to witnesses. An oath shall be administered to the witnesses, 
in substance as follows: 
You do solemnly swear that the testimony which you shall give to this 
inquest concerning the death of the person here lying dead shall be the truth, 
the whole truth and nothing but the truth. So help you God. ([R. C. 1905, 
§ 2523; R. C. 1899, § 2013.] 

§ 3411. Return by jury. Form. The jurors having inspected the body, 
heard the testimony and made all needful inquiries, shall return to the 
coroner their inquisition in writing under their hands, in substance as follows, 
and stating the matters in the following form suggested, as far as found: 


State of North Dakota, } 
Ss 


County of ............ 

An inquisition held at ............ 1 a ae eounty, state aforesaid, 
on the........ BY OL 63ceesads AS Ds 19 sc: DELORG: oc.tu Goud Soma aewatns ; 
coroner of such county, upon the body of ............ (or person unknown) 


there lying dead, by the jurors whose names are hereto subscribed. The 
said jurors upon their oaths do say (here state when, how, by what person, 
means, weapon, or accident, he came to his death, and whether feloniously). 

In testimony whereof, said jurors have hereunto set their hands the day 
and year aforesaid. 

Such inquisition shall be attested by the coroner. [R. C. 1905, § 2524; 
R. C. 1899, § 2014.] 

§ 3412. Not to disclose name of accused. If at such inquisition it is found 
that a crime has been committed on the deceased, the name of the person whom 
the jury believe has committed it shall not be made public until after the 
arrest directed in the next section. [R. C. 1905, § 2525; R. C. 1895, § 2015.) 

§ 3413. May order arrest. If the person charged is present the coroner 
may order his arrest by an officer or any other person present, and shall then 
make a warrant requiring the officer or other person to take him before a 
justice of the peace. If the person charged is not present, and the coroner 
believes he can be taken, the coroner may issue a warrant to the sheriff and 
constables of the county, requiring them to arrest the person and take him 
before a justice of the peace. [R. C. 1905, § 2526; R. C. 1899, § 2016.] 

§ 3414. Warrant returnable to a justice of the peace. The warrant of 
the coroner in such case shall be of equal authority with that of a justice of 
the peace, and when the person charged is brought before the justice, the same 
proceedings shall be had as in other cases under a complaint, and he shall 
be dealt with as a person under a complaint in the usual form in criminal 
eases. [R. C. 1905, § 2527; R. C. 1899, § 2017.] 

§ 3415. Warrant to recite verdict. The warrant of the coroner shall recite 
substantially the transactions before him and the verdict of the jury leading 
to the arrest, and such warrant shall be sufficient foundation for the pro- 
ceedings of the justice. [R. C. 1905, § 2528; R. C. 1899, § 2018.] 

§ 3416. Testimony reduced to writing. The testimony of all witnesses 
examined before the coroner’s jury must be reduced to writing by the coroner 
or under his direction, and be subscribed by the witnesses respectively, and 
the coroner shall forthwith file such testimony together with a record of 
all proceedings had before him, in the office of the clerk of the district court 
of the county wherein such inquest is held. In all cases brought to the at- 
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tention of the coroner wherein he does not deem it necessary to hold an 
inquest he shall file with such clerk a certificate setting forth the facts in 
relation thereto. The clerk of said district court shall forthwith duly file, 
index and enter such case or proceeding in a book or books to be kept for 
that purpose, in the same manner as proceedings in civil actions are now 
entered, and shall receive from the treasury of said county the same fees 
as are now allowed by law for like services, and he shall index and enter in 
the manner above described all the proceedings of the coroner that have 
heretofore at any time been filed in his office. [R. C. 1905, § 2529; 1895, ch. 
37, § 1; R. C. 1899, § 2019.] 

Admissibility of coroners’ inquests as evidence. 95 Am. St. Rep. 763. 

Admissibility of finding of coroners to show cause of death. 68 L.R.A. 285. 

§ 3417. Disposition of body. Payment of expenses. The coroner shall cause 
the body of each deceased person, which he is called to view, to be de- 
livered to his friends, if any, but if there are no friends, he shall cause such 
body to be decently buried, and the expenses thereof shall be paid from the 
county treasury and the county shall be reimbursed therefor out of any 
property found with his body. The coroner shall certify an account of such 
expenses to the county auditor and the board of county commissioners shall 
allow the same if deemed reasonable and direct a warrant to issue therefor. 
[R. C. 1905, § 25380; R. C. 1895, § 2020.) 

§ 3418. Justice may act as coroner, when. When there is no coroner, or 
in ease of his absence or inability to act, any justice of the peace of the 
county is authorized to perform the duties of coroner in relation to dead 
bodies, and in such case he may cause the person charged to be brought 
before him by his warrant, and may proceed with him as a justice of the 
peace. [R. C. 1905, § 2531; R. C. 1899, § 2021.] 

§ 3419. Physicians summoned as experts, when. In the above inquisition 
by a coroner, when he or the jury deem it requisite, he may summon one 
or more physicians or surgeons to make a scientific examination, and shall 
allow in such case a reasonable compensation, instead of witness fees. [R. C. 
1905, § 2532; R. C. 1899, § 2022. | 

§ 3420. Disposition of property found on body. The coroner must, within 
thirty days after an inquest upon a dead body, deliver to the county treas- 
urer any money or other property which may be found upon the body, 
unless claimed in the meantime by the legal representative of the deceased. 
If he fails to do so the treasurer may proceed against him for its recovery 
by a civil action in the name of the county. [R. C. 1905, § 2533; R. C. 1899, 
§ 2023. ] 

§ 3421. Treasurer’s duty with money and property. Upon the delivery 
of money to the treasurer he must place it to the credit of the county. If 
it is other property he must within thirty days sell it at public auction upon 
reasonable public notice and must in like manner place the proceeds to the 
eredit of the county. [R. C. 1905, § 2534; R. C. 1899, § 2024. | 

§ 3422. Money, when and how paid. If the money in the treasury is de- 
manded within six years by the legal representatives of the deceased, the 
treasurer must pay it to them after deducting the fees and expenses of the 
coroner and of the county in relation to the matter; or it may be paid at any 
time thereafter upon the order of the board of county commissioners. [R. ©. 
1905, § 2535; R. C. 1899, § 2025. | 

§ 3423. Statement by coroner. Before auditing and allowing the account 
of the coroner, the board of county commissioners must require him to render 
a statement in writing of any money or other property found upon persons 
on whom inquests have been held by him, verified by his oath, to the effect 
that the statement is true, and that the money or property mentioned in 1t 
has been delivered to the legal representatives of the deceased or to the county 
treasurer. [R. C. 1905, § 2536; R. C. 1899, § 2026. | 
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§ 3424. To perform all lawful duties. The coroner must perform such 
other duties as may be prescribed by law. [R. C. 1905, § 2537; R. C. 1895, 
§ 2027.] | 


ARTICLE 20.— County SURVEYOR. 
The following sections 3425-3437 constitute Laws 1907, ch. 72. The heading of that 


chapter is “ County Surveyor,” and the title reads as follows: “An act providing for - 


the elettion of county surveyor and prescribing his duties and the manner in which his 
records shall be kept, and authorizing the board of county commissioners and the board 
of township supervisors to make surveys, and authorizing and prescribing the manner 
for the payment of the expenses incurred therein.” The chapter concludes with the usual 
section repealing all acts and parts of acts in conflict therewith. It manifestly super- 
sedes some provisions in “Article 19.— County Surveyor,” in the Revised Codes of 1905 
($§ 2538-2544), but other provisions in that article not so clearly superseded in their 
entirety are retained herein as sections 3437a-3437f. 
Election of county surveyor, see section 3257. 

§ 3425. Elected. Bond. There shall be elected at the general election of 
each organized county in the state for the term of two years a county sur- 
veyor, who shall give bond to the people of this state in the penal sum of 
not to exceed two thousand dollars, the amount to be fixed by the board 
of county commissioners, either with two sureties, who must justify as sure- 
ties are required to justify in arrest and bail, or by an indemnity bond of some 
reputable company to be approved by the board of county commissioners, the 
same to be filed with the county auditor of the proper county, conditioned for 
the faithful and impartial discharge of the duties of his office. [1907, ch. 72, 

1. 
$1] Duty to survey public roads when directed by county commissioner’. Van Antwerp v. 

Dell Rapids Twp., 3 S. D. 305, 53 N. W. 82. 

§ 8426. Deputies. Each county surveyor may appoint one or more deputies 
and revoke such appointment at pleasure, which appointment and revocation 
shall be in writing, under his hand, and filed with the clerk of court, and 
such deputies shall take the constitutional oath of office; and for the faith- 
ful performance of the duties of their office by such deputies the said sur- 
_ veyor and his sureties shall be responsible. [1907, ch. 72, § 2.] 

§ 3427. Certificate evidence. The certificate of the surveyor or his deputy, 
of any survey made by him of any lands in the county, shall be presumptive 
evidence of the facts therein contained unless such surveyor or his deputy 
shall be interested therein. [1907, ch. 72, § 3.] 

§ 3428. Surveys presumptively correct. The county surveyor or his depu- 
ties shall make in a good and professional manner all surveys of land within 
the county which they may be called upon by the owner thereof or his repre- 
sentative or directed by the district or county courts, the board of county 
commissioners or the board of township supervisors to make; and also all 
lands, tracts or lots owned by the county, and public roads, when so directed 
by said board; and his surveys shall be held as presumptively correct. [1907, 
ch. 72, § 4; R. C. 1905, § 2538; R. C. 1895, § 2028.] 

This section is clearly a substitute for R. C. 1905, § 2538. 

Presumption of accuracy of surveys refers to measurements and computations, not to 
disputed starting points of boundaries. Radford v. Johnson, 8 N. D. 182, 77 N. W. 601. 

Presumption of accuracy confined to authenticated, recorded survey. Parol evidence 
cannot take place of surveyor’s official report. Arneson v. Spawn, 2 8. D. 269, 49 N. W. 
1066, 39 Am. St. Rep. 783. 

Presumption of correctness overcome by failure of survey to describe highway as orig- 
inally established. Dunstan v. City, 7 N. D. 1, 72 N. W. 899. 

§ 3429. Other surveyor acts, when. Whenever a survey may be required 
of any land in which the county surveyor or either of his deputies shall be 
interested or when from any cause there shall be no surveyor or deputy 
surveyor of the county to be found or able to act, such survey may be made 
by the surveyor of an adjoining county or either of his deputies in like man- 
ner, and to the same effect as if such survey had been made by the surveyor 
where the land is situated. [1907, ch. 72, § 5.] 
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§ 3430. Records. Each county surveyor shall record in a suitable book, to 
be provided by him at the expense of the county, all surveys for permanent 
purposes made by him and his deputies, except surveys for township highways 
and village plats. The record of each survey shall set forth the evidence by 
which the surveyor determined or identified the corners or other starting 
points of his survey, describing the points fully, and also setting forth what- 
ever means were taken by him to perpetuate them upon the ground or to 
assist in determining and preserving their location. The record shall show 
the object of the survey and the methods pursued by the surveyor in making 
it, diagrams or plats being used to illustrate the same when necessary or 
convenient to do so. Upon the diagrams shall be shown the courses and 
distances of such boundary lines as may have been located by the survey, and 
such other facts as may have been determined by it. Such diagrams shall be 
considered a part of the record. When the courses of the lines are given by 
the magnetic needle the record shall show the amount and direction of the 
allowance made by the surveyor for the difference between the magnetic 
meridian and the true meridian. The record shall show the date of the survey, 
the name of the person or persons for whom it was made, and of the persons 
employed as chainmen on the survey. The surveyor shall certify upon the 
record that he has carefully compared the record with the original field notes 
taken by him at the time of the survey and that it is a true statement of the 
facts of such survey, as shown by said original notes. Each county surveyor 
and his deputies shall keep the original field notes of all surveys made by 
them for permanent purposes in books of convenient size and well bound in 
leather, to be furnished by the county surveyor at the expense of the county. 
These notes shall be taken and set down in the manner in which field notes 
of the United States surveys are kept, and shall contain all the details of 
each survey in the order in which the survey was made, including in full 
all caleulations made by the surveyor to determine areas, or for measuring 
inaccessible distances, such as lake and river crossings, or for any other 
purpose required by the survey. Diagrams may be used for purposes of 
illustration, but shall not be used instead of the written notes required to 
be kept. Each field book shall contain an index referring to the surveys of 
which it contains the field notes. It shall also contain the certificate of the 
surveyor who made the surveys, that the field notes therein contained are the 
eomplete original field notes of the surveys therein referred to and described. 
These original field notes shall be a part of the record required to be kept by 
the county surveyor and the books containing them shall be deposited and 
kept with the surveyor’s other records of the county. Hach deputy county 
surveyor whenever one of these books shall be filled with field notes by him, 
or whenever he shall, for any cause, have ceased taking notes in the book 
he had been using, shall deposit the same in the office of the county surveyor 
or county auditor, and whenever his own term of office expires shall turn 
over to the county surveyor such books as have been partly filled by him. 
[1907, ch. 72, § 6.) 

See sections 3437a, 3437b, and the note to the title of this article, immediately preced- 
ing section 3425. 

§ 3431. Papers delivered to successor. When the term of office of any 
county surveyor shall expire or he shall resign or be removed he shall deliver 
over all books and papers relating to this office to his successor therein, and 
any county surveyor who, on the expiration of his term of office or on his 
resignation or removal shall neglect for the space of one month after his suc- 
cessor shall be elected or appointed and qualified to deliver such books and 
papers as aforesaid and any executor or administrator of any deceased county 
surveyor who shall neglect for the space of one month to deliver to such 
successor all such books and papers which shall have come to his hands shall 
forfeit and pay a sum not less than ten or more than fifty dollars, which 
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amount shall be fixed by the board of county commissioners at their first 
meeting after such failure on the part of the county surveyor, and a similar 
sum for every month thereafter during which he shall so neglect to deliver 
the same as aforesaid. [1907, ch. 72, § 7.] 

§ 3432. Copies of U. 8. plats. The county surveyor shall arrange the terms 
of a contract with the surveyor-general of the state or other proper officer, 
for certified copies of the field notes and plats of the original surveys by the 
United States of the lands of his county, and if such contract be approved 
by the board of county commissioners of his county the county surveyor 
shall upon receiving such copies direct the county auditor to draw an order 
upon the treasurer of his county for the amount so agreed upon, and trans- 
mit it to the said surveyor-general or other person to whom it may be due, 
and shall have said plats and field notes substantially bound in book form 
which shall be kept open in said county surveyor’s or county auditor’s office 
for the benefit of the public; and all records of surveys, field notes and calcula- 
tions made by any former county surveyor since the organization of the state 
government and now in the hands of such former county surveyor, or any 
other person, shall, on demand of the county surveyor of the proper county, 
be immediately delivered to him as a part of the records and files of his office 
and the boards of county commissioners of the several counties shall re- 
spectively audit and allow to the person entitled thereto, such sum as they 
shall deem a reasonable compensation for the expense of the books containing 
such records. [1907, ch. 72, § 8.] 

§ 3433. Form of surveys. All surveys made by the county surveyors in 
this state must be made in accordance with the rules and regulations laid 
down by the commissioner of the United States general land office, and in 
accordance with the following principles, when applicable: 

First. All corners that can be identified by the original field notes or other 
unquestionable testimony shall be regarded as the original corners and must 
not be changed while they can be so identified. 

Second. Extinct intersection corners must be re-established at proportional 
distances as recorded in the original field notes from the nearest known 
points in the original section line, east and west and north and south from 
such extinct section corners. 

Third. Any extinct quarter section corner except on fractional section 
lines must be re-established equidistant and in a right line between the section 
corners in all other cases at proportional distances between the nearest known 
points in the original lines. 

Fourth. Central quarter corners of whole sections and of fractional sec- 
tions adjoining the north and west boundary of townships, must be re- 
established at the intersection of two right lines connecting their opposite 
quarter section corners respectively. It shall be the duty of county surveyors 
to perpetuate the original corners they may work from by noting new bear- 
ing trees when timber is near. They shall also perpetuate the principal 
corners made by themselves in like manner. [1907, ch. 72, § 9.] 

§ 3434. Oath of chainman. Every chainman and marker employed in mak- 
ing surveys pursuant to the provisions of this article, shall first take an 
oath that he will faithfully discharge his duties as such, which oath the county 
surveyor or his deputy making the survey is hereby authorized to administer. 
[1907, ch. 72, § 10.] | 

See section 3437c and the note under the title of this article. 

§ 3435. Corners located. Expenses, how paid. Whenever two or more 
resident owners of real estate after having given at least ten days’ notice by 
personal or written service to all other persons or their agents owning 
land in the same section, or abutting on same section that will be affected 
by said survey, who reside in the same township, shall desire to have their 
corners and lines, or any of them, established or relocated or perpetuated, 
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the county surveyor shall proceed to make the required surveys and the 
expense thereof shall be borne by all the persons benefited to the amount 
of work done for each to be determined by the surveyor, and if any person 
thus benefited, whether a nonresident or otherwise, shall refuse or neglect to 
pay his share of such expense within sixty days thereafter, such surveyor 
shall certify the same, and to whom due, to the county auditor, together with 
a description of the land of such person, who shall assess it upon the land 
of such person to be collected and paid to the county treasurer in the same 
manner as state and county taxes, and paid by said county treasurer on the 
order of the county surveyor. [1907, ch. 72, § 11.] 

§ 3436. Section corners, how made. The surveyor as above employed shall 
sink into the earth at all section and quarter post corners a column of con- 
crete or cement block at least two feet high, twelve inches square at the base 
and six inches square at the top, and carefully describe the same in the records 
of his survey, and also dig pits and mark and record new witness trees 
‘wherever possible to do so, and if any person shall willfully cut down, destroy, 
deface or injure any living witness tree, or remove a corner post in any shape 
as above established, he shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be liable to a fine of not less than twenty-five dollars 
nor more than fifty dollars. [1907, ch. 72, § 12.] 

§ 3437. Commissioners perpetuate corners. The board of county commis- 
sioners of the several counties in this state, or the board of township super- 
visors of any organized civil township in this state, are hereby authorized to 
establish and perpetuate any government section corners or quarter posts 
In their respective counties, which they may have good reason to believe are 
lost or are in danger of being lost, by the employment of the county surveyor 
or some other competent surveyor therefor, who shall keep a full and complete 
record of his work, giving in detail the evidences by which any corner is 
identified, also the manner in which lost corners are re-established, which 
record shall be kept in the same book provided by the county for county 
Surveyor’s records and kept in the office of the county surveyor, or county 
auditor, and the record so made and entered by the surveyor aforesaid shall 
be received as evidence in all the courts in this state wherein any question 
may arise as to the establishment or identification of such corner or corners; 
provided, that such work shall be done only in such townships where a majority 
of the voters, voting, shall vote to raise such sum as is required for such work 
‘by any surveyor authorized to do such work, as provided by this article; 
provided, further, that nothing in this article shall apply to lands where 
‘section and quarter section lines are already properly established, such sum 
to be assessed upon the real estate of such townships, according to its assessed 
valuation. Such assessment to be levied and taxes therefrom collected in the 
game manner as other assessments and collection of taxes are made; pro- 
vided, further, that any surveyor as above employed, shall mark all corners 
substantially, as provided for in section 3436, [1907, ch. 72, § 13.) 

§ 3437a. Record of field notes and plats. He shall transcribe the field 
notes and plats of such surveys into convenient and substantial record books 
to be furnished by the county, when the board of county commissioners 
shall deem it advisable, and said records shall be entered in an orderly manner, 
easy of reference, and shall be delivered to his successor in office. They may 
be kept in the office of the county auditor and said record shall be competent 
evidence in all courts of the facts therein set forth. [R. C. 1905, § 2539: R. @, 
1899, § 2029. ] 

See section 3430 and the note under the title of this article. 

§ 3437b. Resurvey and subdivision, how made. The resurvey and sub- 
division of lands by all surveyors shall in all respects be according to the 
laws of the United States and the instructions issued by the officers thereof 
ain charge of the public land surveys and in the subdivision of fractional 
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sections bounded on any side by a meandered lake or river or the boundary 
of any reservation or irregular survey, the subdivision lines running toward 
and closing upon the same shall be run at courses in all points intermediate 
and equidistant, as near as may be, between the like section lines established 


by the original survey. [R. C. 1905, § 2540; R. C. 1899, § 2030.] 

See section 3430 and the note under the title of this article. 

When monuments are destroyed question of location is for jury. Surveyor to locate 
ei from original government field notes. White v. Amrhien, 14 8. D. 270, 85 N. W. 

1, 
aoe recognize only government monuments. Cope v. Eckert, 15 S. D. 177, 87 N. W. 

It was error for court to charge that where location of government monuments is un- 
certain or in doubt, the government field notes “will control.” Coulter v. Gudehus, 30 
8. D. 616, 139 N. W. 330. 

Resurvey of lands must be in accordance with laws of United States. Nystrom v. Lee, 
16 N. D. 561, 114 N. W. 478. 

As to method of ascertaining quarter section by resurvey. Phillips v. Hink, 21 6. D. 
561, 114 N. W. 699. ‘ 

Resurvey must follow boundaries and monuments of original government survey if 
they can be identified. Randall v. Burk Township, 4 S. D. 337, 57 N. W. 4; Dowdle v. 
ee 9S. D. 126, 68 N. W. 194; McGray v. Monarch Elevator Co., 16 8S. D. 109, 91 N. 

. 457, 


§ 3437c. Sworn chainmen in disputed cases. Whenever the survey is of 
lines and monuments in dispute between parties, or is made by order of the 
district or county court, the chainmen must be disinterested persons, approved 
and sworn by the surveyor to measure justly and impartially to the best 
of their skill and ability. [R. C. 1905, § 2541; R. C. 1899, § 2031.] 


See section 3434 and the note under the title of this article. 

§ 3437d. Fullness and accuracy of field notes and plats. The record of 
the field notes and plats shall show distinctly of what piece of land it is a 
survey, at whose request it was made, what owners were notified and present, 
the date of the survey, the names of the chainmen and that they were ap- 
proved and sworn by the surveyor, when so required by law. The courses 
shall be taken according to the true meridian, and the variation of the 
magnetic needle therefrom shall be noted, and also when any material change 
therein shall occur. [R. C. 1905, § 2542; R. C. 1899, § 2032. ] 


See section 3430 and the note under the title of this article. 

§ 3437e. Retracing lines to avoid errors. In retracing lines or making 
any survey he shall take care to observe and follow the boundaries and 
monuments as run and marked by the original survey, but shall not give un- 
due weight to partial and doubtful evidence or appearances of monuments, 
the recognition of which shall require the presumption of marked errors 
in the original survey, and he shall note an exact description of such apparent 


monuments. [R. C. 1905, § 2543; R. C. 1899, § 2033. ] 

See section 3433 and the note under the title of this article. 

Courses and distances in government field notes considered where boundaries not fixed, 
and monuments in dispute. Hanson v. Township, 4 S. D. 358, 57 N. W. 11; Randall v. 
Burk Township, 4 S. D. 337, 57 N. W. 4. 

‘Recognition of certain corners by adjoining land owners not conclusive that they are 
government corners. Cope v. Eckert, 15 S. D. 177, 87 N. W. 972. 

Question of location of boundary line for jury where monuments destroyed. White v. 
Amrhien, 14 S. D. 270, 85 N. W. 191. 


§ 3437f. Assistants, how paid. All necessary chainmen and other assist- 
ants must be paid for their services by the person for whom the survey is 
made, unless otherwise specially agreed. [R. C. 1905, § 2544; R. C. 1899, 
§ 2034. ] 

ARTICLE 21.— PUBLIC ADMINISTRATOR. 


§ 3438. Creation. There is hereby established and created in every organ- 
ized county in this state the office of public administrator. [R. C. 1905, § 2545; 
19038, ch. 140, § 1.] 

§ 3439. Election. Term and qualifications. Every organized county in 
this state shall elect a public administrator at the general election in 1904, 
and every four years thereafter, who shall be ex-officio public guardian in 
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and for his county, and shall hold his office four years and until his successor 
is elected, or appointed and qualified. The term of office of such officer shall 
commence on the first day of January following his election. He shall be an 
elector in the county where elected or appointed. [R. C. 1905, § 2546; 1903, ch. 
140, § 2.] 

§ 3440. Oath. Bond and certificate of election. Before entering upon the 
duties of his office he shall file his oath, certificate of election and bond with 
the judge of the county court, which bond, oath and certificate shall be 
recorded at length in the record book of said court. Said bond shall run 
to the state of North Dakota for the benefit of the parties damaged by breach 
of the conditions thereof, and shall be in a sum of not less than ten thousand 
dollars, with sufficient sureties justifying and conditioned that he will: 

1. Faithfully discharge all the duties of his office. 

2. Account annually to the judge of the county court for all estates and 
property under his official control and care, or whenever required so to do 
by the said judge. 

3. Turn over to his successor in office all property and estates in his official 
care and control, and truly account for the same. 

4. Turn over all property and estates in his official care and control to 
any other administrator, executor or guardian designated by the judge of 
the county court, and truly account for the same. 

5. Perform such other acts and duties properly relating to his office, as 
may be ordered by the county judge. 

Which bond shall be approved and indorsed as provided for administrators 
and executors; and it shall be the duty of the judge of the county court 
to require the public administrator to make a statement annually, under 
oath, of the amount of property in his hands or under his control as such 
administrator, for the purpose of ascertaining the amount of bond necessary 
to secure such property, and the court may from time to time, as occasion 
shall require, demand additional security of such administrator, and in default 
of giving the same within twenty days of such demand, may remove the 
Pay administrator and appoint another. [R. C. 1905, § 2547; 1903, ch. 140, 

3. 

§ 3441. Compensation. How removed from office. Why. He shall receive 
the same compensation for his services as may be allowed by law to executors, 
administrators and guardians, unless the court, for special reasons, allows a 
higher compensation. Such public administrator may be removed from office 
in the same manner and for the same reasons as other public officers, except 
as provided in sections 3440 and 3445, in which case the removal may be 
summary and upon motion of the judge of the county court. [R. C. 1905, 
§ 2548 ; 1903, ch. 140, § 4.| 

§ 3442. Duties and powers of public administrator. It shall be the duty 
of the public administrator to take into his charge, without application to the 
county court, or special appointment, the estates of all deceased persons, and 
the person and estate of all minors, and the estate or person and estates 
of all insane persons in his county, in the following cases: 

1. When a person dies intestate in the county without relations, or dies 
leaving a will, and the executor named is absent or fails to qualify. 

2. When persons die intestate without any known heirs. 

3. When persons unknown die or are found dead in the county. 

4. When money, property, papers or other estate are left in a situation 
exposed to loss or damage, and no other person administers on the same. 

5. When any estate of any person who dies intestate therein or elsewhere, 
is left in the county liable to be injured, wasted or lost, when such intestate 
does not leave a known husband, widow or heirs in this state. 

6. The persons of all minors under the age of fourteen years, whose parents 
are dead, and who have no legal guardian. 
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7. The estate of all minors whose parents are dead, or if living refuse or 
neglect to qualify as guardian, or having qualified, have been removed, or 
are, from any cause, incompetent to act as such guardian, and who have no 
one authorized by law to take care of and manage their estates. 

8. The estates or person and estates of all insane persons in his county who 
have no legal guardian and no one competent to take charge of such estate, 
or to act as such guardian can be found, or is known to the court having 
jurisdiction, who will qualify. 

9. Where from any other good cause, said court shall order him to take 
possession of any estate to prevent its being injured, wasted, purloined or lost. 
[R. C. 1905, § 2549; 1903, ch. 140, § 5.] 


Validity of acts by public administrator where letters of administration are afterwards 
revoked or held invalid. 21 L.R.A. 156. 


§ 3443. Additional powers. Duties and remedies. In addition to the pro- 
visions of the foregoing sections he shall have the same powers as are con- 
ferred upon, and be subject to the same duties, penalties, provisions and pro- 
ceedings as are enjoined upon or authorized against special administrators and 
guardians by the probate code, so far as the same may be applicable. And 
he may be appointed in proper cases as general administrator without giving 
additional bond, except as provided in section 3439, and shall then continue 
the administration until finally settled, unless he resigns, dies, is discharged 
in the ordinary course of law as the administrator, or is removed for cause 
as public administrator or as administrator, and may exercise the powers 
conferred upon, and shall be subject to the duties and liabilities imposed 
upon such administrators. [R. C. 1905, § 2550; 1903, ch. 140, § 6.] 

§ 3444. Prohibited. <A public administrator shall not charge fee as attorney 
in the administration of the estates of decedents, of which he shall be the 
administrator. Any violation of this section shall be deemed a misdemeanor 
and punishable by a fine of not less than one hundred dollars. [1911, ch. 234.] 

$445. Giving notice on taking charge of estate. Penalty for failure. It 
shall be the duty of every public administrator immediately upon taking 
charge of any estate, except those which he shall have taken charge under 
the order of the county court for the purpose of administering the same, 
to file a notice of the fact in the office of the county court. If any public 
administrator shall fail to file the notice provided for in this section, he shall 
forfeit and pay to the persons entitled to the estate a sum not exceeding 
two hundred dollars to be recovered before said court, on motion, and after 
reasonable notice thereof to said public administrator; and said court may in 
its discretion remove such public administrator from office. [R. C. 1905, 
§ 2551; 19038, ch. 140, § 7.] 

§ 3446. Civil officers to inform him as to property, when. It shall be 
the duty of all civil officers to inform the public administrator of all property 
and estate known to them which is liable to loss, waste or injury and which 
by law ought to be in the hands of the public administrator. [R. C. 1905, 
§ 2552; 1903, ch. 140, § 8.] 

§ 3447. Shall prosecute necessary suits. The public administrator shall 
institute all manner of suits and prosecutions that may be necessary to recover 
the property, debts, papers or other estates of the person deceased, or of any 
minor, or oo person, in his charge or custody. [R. C. 1905, § 2553; 1903, 
ch. 140, § 9. 

§ 3448. Court may order him to account to successor, when. The probate 
court may at any time, for good cause shown, order the public administrator 
to account for and deliver all money, property or papers belonging to any 
estate in his hands to his successor in office or to the heirs of said estate, or 
to any executor or administrator regularly appointed as provided by law. 
[R. C. 1905, § 2554; 1903, ch. 140, § 10.] 
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ARTICLE 22.— County Bonps. 


§ 3449. Bonds, how issued. Disputed claims. Each organized county in 
this state is authorized and empowered by and through its board of county 
commissioners, when in the judgment of said board it is deemed to be to the 
best interests of the county, to issue its negotiable bonds in the name of said 
county for the sole purpose of funding or refunding the outstanding indebt- 
edness of such county, represented by the county warrants, bonds or orders 
of such county; or for the purpose of funding and paying claims against such 
county which have heretofore been disputed, but which may have been or 
may hereafter be adjusted and allowed by such board; or for the purpose of 
paying any final judgment which may have been rendered against such 
county; provided, that the board in making settlement of disputed claims 
shall not allow interest at a greater rate than seven per cent per annum; 
provided, however, that no county shall in any event issue its bonds in any 
amount which, with its prior bonded indebtedness, will exceed the maximum. 
indebtedness allowed by law; but the issuing of new bonds in lieu of out- 
standing bonds or indebtedness shall not be considered as the creation of a 
new debt. [R. C. 1905, § 2555; 1890, ch. 30, § 1; R. C. 1895, § 2035.] 


Issuance of county bonds in excess of five per cent indebtedness limit, to refund war- 
rants, is lawful, where exchange will diminish indebtedness. Walling v. Lummis, 16 S. 
D. 349, 92 N. W. 1063. 

oe bonds as indebtedness within meaning of debt limit provisions. 37 L.R.A. 
(N.S.) 1099. 


§ 3450. Appeal in disputed claims. Whenever any disputed or litigated 
claim shall have been adjusted and determined by the board, an appeal may 
be taken from said settlement in the manner and within the time now allowed 
by law to the district court in and for said county; and no bonds shall be issued 
as hereinafter provided until the expiration of the period allowed by law 
within which said appeal may be taken. [R. C. 1905, § 2556; 1890, ch. 30, 
§ 2; R. C. 1899, § 2036.) 

§ 3451. Bonds. Rate of interest. Mode of issue. Said bonds shall be in 
denominations of not less than one hundred dollars nor more than one thou- 
sand dollars, shall bear the date of their issue, and shall be made payable 
to the order of the purchaser in not less than five nor more than twenty 
years from their date, and bear interest not to exceed six per cent per annum, 
payable semi-annually, with coupons attached for each interest installment; 
said bonds and coupons shall be signed by the chairman of the board of 
county commissioners and shall be attested by the county auditor. The seal 
of the county shall be affixed to each bond but not to the coupons. Such 
bonds shall be printed, lithographed or engraved on bond paper, and each 
bond shall state on its face that it is issued in accordance with the provisions 
of this article, and that portion of this article relating to the issuance of 
funding and refunding bonds shall be printed on the back of each bond. 
Such bonds may be made payable anywhere in the United States. [R. C. 1905, 
§ 2557 ; 1890, ch. 30, § 3; R. C. 1895, § 2037.] 

Mandatory injunction to compel reception of coupons for taxes. 20 L.R.A. 167. 

§ 3452. Bonds may be exchanged or sold. Said bonds may be exchanged 
at par value for an equal amount of indebtedness of said county with the 
holder of such indebtedness, whether evidenced by county warrants, bonds 
or orders, Judgment or adjusted claim; or said bonds may be sold by the board 
at not less than par value, and the proceeds applied solely to the payment 
of the indebtedness for which they were issued. A record of cach bond so 
issued shall be kept by the county treasurer showing the number of each 
bond so issued, its date, amount, rate of interest, when and where payable, 
the amount received therefor, to whom sold, and how the proceeds were dis- 
posed of, and it shall be the duty of the county auditor to keep a duplicate 
account of the same. [R. C. 1905, § 2558 ; 1890, ch. 30, § 4; R. C. 1899, § 2038.] 


Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 
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Payment of commissions for sales of bonds as violating requirement that bonds shall 
not be sold for less than par. 39 L.R.A.(N.S.) 248. 


§ 3453. Tax to be levied. The board of county commissioners shall levy 
each year upon the taxable property of the county a sufficient tax to pay the 
interest on said bonds as the same accrues, and a reasonable time before 
maturity a sufficient tax to provide a sinking fund for the payment of the 
ea ia they mature. [R. C. 1905, § 2559; 1890, ch. 30, § 5; R. C. 1899, 

§ 3454. County treasurer to pay, when. When said bonds and the coupons 
hereto attached mature, it shall be the duty of the county treasurer to pay 
the same on presentation out of any funds in his hands applicable thereto; 
and he shall then cancel them by writing or stamping across the face of each 


coupon or bond the words ‘‘ paid this .......... day of....... .’? (inserting 
Perey of the payment.) -[R. C. 1905, § 2560; 1890, ch. 30, § 6; R. C. 1899, 


Validity of agreement to pay interest on interest coupons, 33 L.R.A.(N.S.) 296. 

§ 3455. Commission allowed treasurer. The county treasurer shall be 
allowed a commission of one-fourth of one per cent on the face value of said 
bonds for receiving and disbursing all funds arising from the sale of exchange 
thereof and the commission herein provided for shall be in lieu of all other 
commissions allowed by law and shall be paid into the salary fund and be 
disposed of as is now provided by law. [R. C. 1905, § 2561; 1890, ch. 30, § 7; 
R. C. 1899, § 2041.] 

§ 3456. ‘Bonds negotiable, when. Bonds issued in substantial conformity 
with this article shall in law be deemed negotiable. [R. C. 1905, § 2562; 1890, 
ch. 30, § 8; R. C. 1899, § 2042.] 


ARTICLE 23.— Bonps Fork Country BUILDINGS. 


§ 3457. Power to bond. Whenever in any county in the state, having five 
hundred votes or more, the county seat shall have been permanently located 
as provided by law and the buildings occupied by such county for court house, 
office or jail purposes are inadequate to the wants thereof, or unsafe by reason 
of extraordinary risk of fire or otherwise, such county may issue bonds, for 
the purpose of purchasing a site for and erecting a court house or jail, or both, 
under the restrictions and according to the provisions of this article. [1911, 
ch. 106; R. C. 1905, § 2563 ; 1889, ch. 42, § 1; 1893, ch. 43, § 1; R. C. 1899, § 2043. ] 


Question of issuing bonds for erection of court house and jail in one building may be 
voted upon as one question. Hughes v. Pierce County, 18 N. D. 474, 122 N. W. 799. 


§ 3458. Limit of i issue. No county shall issue its bonds under the provisions 
of the last section in excess of five per cent of its valuation according to the 
last assessment thereof, including all the outstanding indebtedness of such 
county at the time of issuing such bonds. [R. C. 1905, § 2564; 1889, ch. 42, § 2; 
1890, ch. 31, § 1; R. C. 1899, § 2044.] 

§ 3459. Election for bonds. Whenever in the judgment of a majority of 
the board of county commissioners in any county which comes under the 
provisions of this subdivision such county has insufficient or inadequate build- 
ings for its use for court house or jail, or both, such board may order an 
election for the purpose of determining by a vote of the electors of such 
county the question of issuing its bonds for the purpose of the erection of 
a court house or jail, or both, as by this subdivision provided, including the 
purchase of a site for such court house and jail, or both, at such county 
seat, if none is provided. Such election shall be held in the manner and upon 
the notice prescribed by law for other elections, but the published and posted 
notices of such election shall state its object, the amount of bonds to be issued. 
the denominations of such bonds, the length of time for which they shall run 
and the rate of interest which they shall bear, and the ballots shall have 
printed or written, or partly printed and partly written thereon ‘‘ for issue 
of bonds ’’ or ‘‘ against issue of bonds ’’ and if a majority of the ballots so 
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cast shall be for the issue of bonds, then the county commissioners shall issue 
and dispose of said bonds as provided by this subdivision, and erect a court 
house or jail, or both, for the use of such county according to the provisions 
hereof. [R. C. 1905, § 2565; 1889, ch. 42, § 3; R. C. 1899, § 2045.] 


As to sufficiency of notice of election on issuance of bonds. Hughes v. Pierce County, 
18 N. D. 474, 122 N. W. 799. 

On what basis majority essential to adoption of proposition for issuing municipal bonds 
is to be computed. 22 L.R.A.(N.S.) 478. 


§ 3460. Power of county commissioners. Contracts. The board of county 
commissioners of any county erecting county buildings under the provisions 
of this subdivision shall have power to purchase ground for a site if necessary, 
let contracts for the building and completion of such court house or jail, or 
both, and the buildings connected therewith, and shall have the entire super- 
vision of its construction; provided, that all contracts connected with the 
erection of such buildings shall be let to the lowest responsible bidder, after 
notice of the letting of such contracts shall have been published in one of the 
newspapers of such county, and in case there is no newspaper in such county, 
then in a newspaper in some adjoining county, for at least once a week for 
four consecutive weeks, before the letting of such contracts, and the board 
shall have power to reject any or all bids. [R. C. 1905, § 2566; 1889, ch. 42, 


§ 4; R, C. 1895, § 2046.] 
Rights and remedies of lowest bidders on public contracts. 26 L.R.A. 707. 
nen i of lowest bidder for refusal of authorities to award contract to him. 30 L.R.A. 
) 126. 
Discretion in choosing between bidders for public contract. 38 L.R.A.(N.S.) 653. 
Validity of contract for material patented or held in monopoly where a public letting 
to the lowest bidder is required. 5 L.R.A.(N.S.) 680. 


§ 3461. Board of auditors. The county auditor, county treasurer and some 
qualified elector and freeholder of such county appointed by the board of 
county commissioners outside of its own number shall act as a board of auditors 
to audit accounts of such board of county commissioners in connection with 
the erection of county buildings, pursuant to the provisions hereof, and 
the members of such board of auditors shall receive for their services the 
sum of three dollars each for every day actually and necessarily employed in 
such capacity, to be paid upon the warrant of such board of county com- 
missioners. [R. C. 1905, § 2567; 1889, ch. 42, § 5; R. C. 1899, § 2047. | 

§ 3462. Denominations. Interest. Mode of issue. All bonds pursuant to 
the provisions hereof shall be in denominations of not less than one hundred 
dollars and not more than one thousand dollars, shall bear the date of their 
issue, shall be made payable to the purchaser or bearer and become due in 
not less than ten years nor more than twenty years from their date and shall 
bear interest at the rate of not exceeding seven per cent per annum, payable 
annually, with coupons attached for each interest payment. The bonds and 
each coupon shall be signed by the chairman of the board of county commis- 
sioners and shall be attested by the county auditor. The seal of the county 
shall be affixed to each bond but not to the coupons, and said bonds shall each 
contain a recital in substantially the following words: ‘‘Issued in pursuance 
of section 2563 [section 3457 herein] to 2576 [section 3470 herein] inclusive 
of the revised codes of 1905, authorizing and empowering organized counties 
to erect county buildings for court house and jail purposes and to issue and 
dispose of bonds to provide funds to pay therefor, and to provide for the 
payment of the principal and interest of such bonds.’’ Such bonds shall be 
printed, engraved or lithographed on bond paper and may be made payable 
anywhere in the United States. They shall be sold by the board of county 
commissioners at not less than their par value and the proceeds applied solely 
to the payment of the indebtedness incurred in the erection of a court house or 
jail or both, and the purchase of a site therefor. [R. C. 1905, § 2568; 1889, 
ch. 42, § 6; R. C. 1899, § 2048. | 


Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 
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Payment of commissions for sales of bonds as violating requirement that bonds shall 
not be sold for less than par. 39 L.R.A.(N.S.) 248. ; 

§ 3468. Notice of sale. No such bonds shall be sold until after having 
been duly advertised at least once a week for four consecutive weeks in one 
of the newspapers published at the seat of government, and for the same 
length of time at any other point deemed advisable by the board. [R. C. 1905, 
§ 2569; 1889, ch. 42, § 6; R. C. 1899, § 2049.] 

3464. Proceeds. The proceeds of the sale of such bonds shall be depos- 
ited in the treasury of such county, to be paid out by the county treasurer 
on the order of such board. The eounty treasurer shall give an additional 


bond in double the amount of the bonds so issued and sold, and shall receive 


as compensation for the receiving and disbursing of all funds arising from the 
sale of such bonds one per cent of the par value of such bonds, and the com- 
pensation herein provided for shall be in lieu of all other commissions allowed 
him by law. [R. C. 1905, § 2570; 1889, ch. 42, § 6; R. C. 1899, § 2050. ] 

§ 3465. Tax to be levied. The board of county commissioners at or before 
the issuance of such bonds shall levy upon the taxable property of the county 
a sufficient tax to pay the interest on such bonds as the same accrues and 
the principal thereof when due. [R. C. 1905, § 2571; 1889, ch. 42, § 7; R. C. 
1895, § 2051.] 

§ 3466. Treasurer to pay and cancel at maturity. When such bonds and 
the several coupons thereto attached mature it shall be the duty of the county 
treasurer to pay the same on presentation and to cancel them when paid.: 
[R. C. 1905, § 2572; 1889, ch. 42, § 8; R. C. 1899, § 2052.) : 

§ 3467. Bonds to be registered. Before the bonds are delivered to the 
purchaser they shall be presented to the county auditor, who shall register 
them in a book kept for that purpose and known as the ‘‘ bond register,’’ in 
which register he shall enter the number of each bond, its date of maturity, 
amount, rate of interest, to whom and where payable. [R. C. 1905, § 2573; 
1889, ch. 42, § 9; R. C. 1899, § 2053.] 

§ 3468. Bonds negotiable, when. Bonds issued in substantial conformity 
herewith shall be in law considered negotiable. [R. C. 1905, § 2574; 1889, ch. 
42, § 10; R. C. 1899, § 2054.] 

§ 3469. Funding bonds, when issued. Any county which has issued war- 
rants or other evidences of indebtedness since the first day of January, 1887, 
for the purpose of building a court house or jail, or both, may issue bonds 
under the provisions of this subdivision to fund such warrants or other evl- 
dences of indebtedness and if such indebtedness was authorized by a majority 
vote of the qualified electors of such county previous to the incurring of the 
same, no new election shall be had, and the board of county commissioners of 
any such county is hereby authorized and empowered when in the judgment of 
such board it is deemed to the best interests of such county to issue such bonds, 
and to apply the proceeds solely to the redemption of such warrants or other 
evidences of indebtedness; provided, that the bonds issued under the provi- 
sions of this section shall bear a lower rate of interest than the outstanding 
indebtedness proposed to be funded. [R. C. 1905, § 2575; 1889, ch. 42, § 11; 
R. C. 1899, § 2055.] 

§ 3470. When election not necessary. Any county which has heretofore 
and since the first day of January, 1887, submitted to the voters of such 
county the question of building a court house or jail, or both, and issuing 
bonds therefor and upon such election the building of a court house or jail, 
or both, and the issuing of bonds therefor was authorized or directed by a 
majority vote of the qualified electors of such county as evidenced by a ma- 
jority of the votes cast at such election upon said question so submitted to them, 
no new election shall be had, but such elections and the bonds when issued 
thereunder are hereby held and declared legal and valid as if the election 
had been held after the taking effect of this article, and the board of county 
commissioners of any such county are authorized and empowered to issue such 
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bonds, and with the funds so obtained from the sale thereof to construct a 
eourt house or jail, or both, and are also hereby empowered to purchase 
a site for such court house or jail, or both, at such county seat if none is 
provided and pay for the same out of any unappropriated moneys in the county 
treasury; or contract in the name and in behalf of the county for the pur- 
ehase and conveyance of such site, to be paid for from the proceeds of such 
one ‘i negotiated. [R. C. 1905, § 2576; 1889, ch. 42, § 12; R. C. 1899, 
2056. 


ARTICLE 24.— Bonps FoR SEED GRAIN. 


§ 3471. Bonds authorized. Petition for. Time to run. In any county of 
the state where the crops for any preceding year have been a total or partial 
failure by reason of drouth, hail or other cause, it shall be lawful for the board 
of county commissioners of such county to issue the bonds of the county under 
and pursuant to the provisions of this article, and with the proceeds derived 
from the sale thereof, to purchase seed wheat for the inhabitants thereof who 
are in need of seed grain and are unable to procure the same, whenever said 
board shall be petitioned in writing so to do by not less than one hundred 
freeholders resident in the county; and said board at a meeting called as here- 
inafter provided to consider said petition, shall by a majority vote determine 
that the prayer of the petitioners should be granted; provided, that all 
such petitions shall be filed with the county auditor, or county clerk, on or 
before the fifteenth day of April; and thereupon it shall be the duty of said 
officer to forthwith call a meeting of the board of county commissioners of 
his county to consider said petitions; and provided, further, that the total 
amounts of bonds issued by any county under the provisions of this article 
shall not, with the then existing indebtedness of the county, exceed the limit 
of indebtedness fixed by the constitution in such ease; that said bonds shall be 
in denominations of five hundred dollars; shall bear a rate of interest not ex- 
ceeding seven per cent per annum, payable semi-annually at such place and 
times as shall be determined by the board, and that all bonds issued under the 
provisions of this article shall become due and payable in not less than two 
nor more than five years from the date thereof, the date of maturity to be fixed 
by the county board at the time of the issuance thereof, with the above limita- 
tion. [1909, ch. 210, § 1.| 

§ 3472. Bonds, how executed. Such bonds shall be signed by the chairman 
of the board of county commissioners and be attested by the county auditor, 
or county clerk, as the case may be, who shall affix the seal of the county 
thereto and shall have indorsed thereon a certificate signed by the county 
auditor or county clerk, stating that said bonds are issued pursuant to law 
and are within the debt limit. [1909, ch. 210, § 2.] 

§ 3473. Bonds, how sold. It shall be the duty of said board to receive sealed 
proposals for the purchase of said bonds after giving notice for ten days in 
three newspapers of general daily circulation, published as follows: One in 
the city of St. Paul, in the state of Minnesota; one in the city of Bismarck, in the 
state of North Dakota; and one in the county where the bonds are to be 
issued, if there be one published in such county; if not, then publication 
may be made in a weekly paper published in said county, if there be one so 
pubhshed, and said bonds shall be sold to the highest bidder for cash; pro- 
vided, the same shall not be sold for less than their par value; and, provided, 
further, that the said county may reject all bids and postpone the sale of said 
bonds for a time not exceeding fifteen days. [1909, ch. 210, § 3.] 

§ 3474. Proceeds paid county treasurer. The proceeds arising from the sale 
of said bonds shall be paid by the purchaser thereof to the county treasurer of 
the county, or to his authorized agent, at the time of the delivery thereof, and 
such proceeds shall be paid out only on the order of the board of county com- 
missioners. [1909, ch. 210, § 4.] 
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§ 3475. Treasurer gives additional bond. It shall be the duty of said board 
to require the county treasurer to give an additional bond with sureties to be 
approved by the board, in a sum to be determined by said board, before the 
proceeds of said bonds are paid into the treasury. [1909, ch. 210, § 5.] 

§ 3476. Tax levied for sinking fund. Bonds registered. For the purpose of 
securing prompt payment of the principal and interest of said bonds, there shall 
be levied by the board of county commissioners at the time and in the manner 
other taxes are levied, such sums as shall be sufficient to pay such interest, 
and in addition thereto a sinking fund tax shall be annually levied sufficient 
to pay and retire said bonds at their maturity, and it shall be the duty of 
the county treasurer to pay promptly the interest upon the said bonds as the 
same shall fall due. No tax or fund provided for the payment of such bonds, 
either principal or interest, shall at any time be used for any other purpose; 
provided, however, that the board of county commissioners may deposit any 
part or portion of ‘the sinking fund herein provided for, in any bank furnish- 
ing satisfactory security to the state of North Dakota, which shall furnish 
to the county a bond of indemnity to be approved by the board, and receive 
interest on the same which shall be credited to the sinking fund. It shall be 
the duty of the treasurer when said bond or any coupons attached thereto are 
paid, to cancel the same by writing upon the face thereof the word ‘‘ paid ’’ 
and the date of payment. Before the bonds are delivered to the purchaser, 
the treasurer of the county shall register them in a book to be provided for 
that purpose, known as the bond register, in which register he shall enter the 
number of each bond, its date, date of maturity, amount, rate of interest, to 
whom and where payable; provided that said treasurer shall receive a per 
centum at the discretion of the county commissioners, not to exceed one per 
cent, for the receiving and disbursing of the amount received from the sale 
of said bonds, said per centum to be covered into the treasury as a part of the 
salary fund. The board of county commissioners may issue warrants instead 
of bonds, if in their judgment the best interests of the county are thereby 
served, provided, that such warrants shall not be issued in any amount to 
exceed one per cent of the assessed valuation of such county. [{1911, ch. 273; 
1909, ch. 210, § 6.] 

§ 3477. Proceeds used exclusively to purchase seed grain. The fund arising 
from the sale of said bonds shall be applied exclusively by the said board for 
the purchase of seed grain for residents of the county who are unable to 
procure the same; provided, that not more than one hundred and fifty bushels 
of wheat or its equivalent in other grain shall be furnished to any one person; 
provided, further, that in any county in which it is necessary to procure seed 
grain under the provisions of this article and the parties taking advantage of 
the same are unable to obtain feed for their stock for the putting in of said 
seed grain, the county commissioners may, in their discretion, purchase and 
deliver to such parties who are unable to procure in any other way, such 
amount of feed as will in their judgment enable said parties to put in their 
seed; such feed to be furnished at actual cost, the amount to be paid for such 
feed to become a part of the seed lien on the crop raised from the seed fur- - 
nished to such party under the provisions of this article. [1909, ch. 210, § 7.] 

§ 3478. Commissioners may issue warrants for purchase. In providing 
for the purchase of seed grain the commissioners may in lieu of issuing bonds, 
order warrants drawn upon the general fund of the county to pay for the 
Ne si purchased under the general provisions of this article. [1909, ch. 

10, § 8. 

§ 3479. Applications for aid, how made. All persons entitled to, and wish- 
ing to avail themselves of the benefit of this article, shall file with the county 
auditor, or county clerk, of the county where said applicant resides, on or 
before the first day of March, an application duly sworn to before said county 
auditor, or county clerk, or some other officer authorized to administer oaths. 
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Said application shall contain a true statement of the number of acres the 
applicant has plowed or prepared for seeding; how many acres the applicant 
intends to have plowed or prepared for seeding; how many bushels and what 
kind of grain he will require to seed the ground so prepared as aforesaid ; 
how many bushels of grain the applicant harvested in the preceding year ; that 
the applicant has not procured and is not able to procure the necessary seed 
grain for the current year; that he desires the same for seed and no other 
purpose, and that he will not sell or dispose of the same or any part thereof, 
but will use the same and the whole thereof in seeding the land so prepared or 
to be prepared for crop. Said application shall also contain a true and full 
description of all the real and personal property owned by the applicant, and 
the incumbrances thereon; and a true description by government subdivisions 
of the land upon which the applicant intends to sow said seed grain. All 
applications filed under the provisions of this article shall be consecutively 
numbered and shall be open to public inspection, and no application shall be 
considered by the board of county commissioners except such as have been 
made and filed in the manner prescribed in this section; provided, that the 
board of commissioners may in their discretion consider any application 
although made after the time so specified. [1909, ch. 210, § 9.| 

§ 3480. Adjustment of application, county commissioners make. The board 
of county commissioners of each county issuing bonds under the provisions 
of this article are hereby appointed and constituted a board of examination 
and adjustment of the applications for seed grain filed under the preceding 
section, and it shall be the duty of said board to meet at the county auditor’s 
or clerk’s office on the first Tuesday in March, or as soon thereafter as possible, 
to examine and consider separately each application filed under the provisions 
of this article, and to determine who are entitled to the benefits thereof, and 
the amount to which each applicant is entitled, and said board shall on or 
before the tenth day of March, deliver and file with the county auditor, or 
county clerk, its adjustment of the said applications, which shall be signed 
by the chairman of the board. [1909, ch. 210, § 10.| 

§ 3481. Contract for repayment. Delinquent payments extended on tax list. 
The county auditor of each county shall, as soon as the county commissioners 
shall have performed the duty prescribed in the preceding section, issue to 
each applicant demanding it an order for the number of bushels of each kind 
of seed grain which has been allowed to said applicant, unless otherwise 
directed by the board or the chairman thereof; provided, however, that said 
order shall not be delivered until said applicant shall have signed a contract 
in duplicate, attested by the county auditor, to the effect that said applicant, 
for and in consideration of ................ bushels of seed grain received 
TOM. ishiicsaeccn eae county, promises to pay to said county ............ 
dollars, the amount of cost of said seed grain; that said sum shall be taxable 
against all the real property for which said seed was furnished and all per- 
sonal property of said applicant; that such tax shall be levied by the county 
auditor of his county and collected as other taxes are collected under the 
laws of this state; that the amount of such indebtedness shall become due 
and payable on the first day of October in the year in which said seed grain is 
furnished, together with interest on such amount from the first day of April 
of that year, at the rate of seven per cent per annum, and if said indebtedness 
be not paid on or before the fifteenth day of October of that year it shall then 
be the duty of the county auditor of the said county to cause the amount of 
said indebtedness to be entered upon the tax lists of said county then in the 
hands of the county treasurer as a tax against the land owned by the applicant 
for which said seed was furnished, to be collected as other taxes are, and the 
sum so entered and levied shall be a lien upon the real estate owned by said per- 
son, for which said seed was furnished, until said indebtedness is fully paid; 
when it shall be the duty of the proper officer to cancel the same; provided, 
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that such indebtedness shall not be subject to the penalty provided for taxes, 
nor shall it bear a greater rate of interest than seven per cent per annum. 
(1913, ch. 249; 1909, ch. 210, § 11.] 

§ 3482. Contract made first lien. Upon the filing of the contracts pro- 
vided for in section 3480, the county shall acquire a just and valid lien upon 
the crops of grain raised each year by the person receiving seed grain to the 
amount of the sum then due to the county upon said contract, as against all 
creditors, purchasers or mortgagees, whether in good faith or otherwise, and 
the filing of said contract shall be held and considered to be full and sufficient 
notice to all parties of the existence and extent of said lien, which shall con- 
Cee abe until the amount covered by said contract is fully paid. [1909, 
ch. 210, ; 

§ 3483. Crops sold for repayment of advances. Each and every person 
who has received seed grain under the provisions of this article, shall, as soon 
as his crops for the year wherein payment is to be made are harvested and 
threshed, market a sufficient amount of grain to pay the amount then due on 
a6 erie and pay the same over to the treasurer of his county. [1909, ch. 

§ 3484. Penalty for misuse of seed furnished. Any person or persons, who 
shall, contrary to the provisions of this article, sell, transfer, take or carry 
away, or in any manner dispose of the seed grain, or any part thereof, fur- 
nished by the county under this act, or shall use or dispose of said seed grain, 
or any part thereof, for any other purpose than that of planting or sowing the 
same as stated in his application, or shall sell, transfer, take or carry away, or 
in any manner dispose of the crop, or any part thereof, produced from the 
sowing or planting of said seed grain, shall be guilty of a misdemeanor, and 
upon conviction thereof shall pay a fine of not less than ten dollars, nor more 
than one hundred dollars, or may be imprisoned in the county jail for a 
term of not less than ninety days, and shall pay all the costs of prose- 
eution, and whoever under any of the provisions herein shall be found guilty 
of false swearing shall be deemed to have committed perjury and shall upon — 
conviction suffer the pains and penalties of that crime. Upon the filing of 
said application in the office of the register of deeds, and the sowing of the 
seed obtained thereunder, the title and right of possession to the growing crop 
and to the grain produced from said seed shall be in the county which shall 
have furnished the seed until the debt incurred for said seed shall have been 
paid, and any seizure thereof or interference therewith, except by the ap- 
plicant and those in his employ, for the purpose of harvesting, threshing and 
marketing the same to pay the debt aforesaid, shall be deemed a conversion 
thereof, and treble damages may be recovered against the person so converting 
the same by the county furnishing said seed. [1909, ch. 210, § 14.] 

§ 3485. Duty of officers to prosecute. It shall be the duty of the constables 
and town clerks of the towns, and the county commissioners, sheriffs and 
state’s attorneys of the counties furnishing seed grain under the provisions of 
this article, having any knowledge of the violation of its provisions, to make 
complaint thereof to a justice of the peace, and said justice shall thereupon 
issue & warrant for the arrest of the offender, and proceed to hear and de- 
termine the matter, or to bind the offender over to appear before the grand 
jury, as the case may be, [1909, ch. 210, § 15.] 

§ 3486. Commissioners advertise intention of distribution. The county 
commissioners of every county proposing to distribute seed grain under the 
provisions of this article shall advertise such intention in such manner and for 
such length of time prior to the first day of March as is possible for them to 
do, giving notice that all applications must be filed with the county auditor, 
or county clerk, by the first day of March; provided, that no distribution of 
seed grain under the provisions of this article shall take place prior to the 
tenth day of March. If more seed grain is applied for than can be supplied 
by the commissioners under the provisions of this article, a pro rata distribu- 
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tion shall be made by them among those who shall have been found entitled to 
the benefits of this article. The commissioners shall have the right to refuse 
any application which they may deem improper to grant, and they may 
revise their adjustment of applications at any time before final distribution. 
[1909, ch. 210, § 16.] 

§ 3487. Grain furnished at cost. It shall be the duty of the commissioners 
providing seed grain under the provisions of this article, to purchase the same 
at the lowest price at which suitable grain can be obtained, and to furnish the 
same to applicants at the actual cost thereof to the commissioners, with trans- 
portation and handling charges added, if any there be, and any person requir- 
ing or extorting from any applicant a greater price shall be deemed guilty of 
a misdemeanor, and upon conviction thereof shall be punished by fine or 
imprisonment, or both, as the court may determine. [1909, ch. 210, § 17.] 

§ 3488. Sinking fund. All money received by the county treasurer in pay- 
ment of debts incurred under the provisions of this article, shall be paid into, 
and become a part of the sinking fund herein provided for, and be used 
10, § 184 in the purchase or payment of bonds issued hereunder. [1909, ch. 

§ 3489. Bonds may be retired. Said board may at any time, with the con- 
currence of the owners thereof, pay and retire any of the bonds issued under 
the provisions of this article out of the funds provided for that purpose, at 
not more than the par value thereof and accrued interest. [1909, ch. 210, § 19.] 

§ 3490. No tax levied, when. In case a sufficient fund has been paid into 
the county treasury in any one year, as provided in section 3480, on or before 
November first, to meet the interest and sinking fund provided for in this 
act, then there shall be no tax assessed for such purpose in that year, and 
in no year shall there be a greater sum assessed than will, together with the 
balance at that date in the treasury belonging to the seed grain fund, 
be sufficient to meet said interest and sinking fund promptly for that year. 
[1909, ch. 210, § 20.] 


ARTICLE 25.— CERTIFICATE OF DEBT LimITt. 


§ 3491. Certificate of debt limit necessary. No bond or evidence of debt 
of any county, or bond of any township or other political subdivision of this 
state, shall be valid unless the same has indorsed thereon a certificate stating 
that such bond or evidence of debt is issued pursuant to law and is within 
the debt limit, which certificate in case of a county shall be signed by the 
county auditor, and in the case of a township or other political subdivision 
shall be signed by the treasurer of such township or other political subdivision. 
[R. C. 1905, § 2577; 1890, ch. 33, § 1; R. C. 1899, § 2057.] 


CHAPTER 43. 
FEES AND SALARIES OF COUNTY, TOWNSHIP AND OTHER OFFICERS. 


ARTICLE 1. SratTe’s ATTORNEYS, §§ 3492, 3493. 

CLERK OF THE District Court, §§ 3494-3499. 
County Jupa@eEs, §§ 3500-3504. 

County AupiTors, §§ 3505-3507. 

Rea@ister OF DeEEps, §§ 3508-3511. 

County TREASURER, §§ 3512, 3513. 

. SHERIFF, §§ 3514-3526. 

. CORONER, § 3527. 

. REFEREES, § 3528. 

. Norarres Pustic, § 3529. 

11. JUSTICES OF THE PEACE, § 3530. 

12. CoNSTABLES, § 3531. 

13. County Surveyors, § 3532. 
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ARTIOLW 14. CounTy CoMMISSIONERS, § 3533. 

15. Jurors, § 3534. 
16. WITNEsses, §§ 3535, 3536. 

_ 1%. Sauagres oF Depotizs, §§ 3537-3539, 
18. Printer, § 3540. 
19. FEEs IN Matters oF Estrays, § 3541. 
20. OFFICIAL REPoRTs oF CoUNTY AND OTHER OFFICERS, §§ 3542-3544. 
#1. MIscELLANEOUS Provisions, §§ 3545-3551. 


ARTICLE 1.— STaTE’s ATTORNEYS. 


§ 3492. Salary of state’s attorney, assistant and clerk. As compensation 
for his services the state’s attorney shall be paid in all counties an annual 
salary, based on the assessed valuation as follows: In counties having a 
valuation under five hundred thousand dollars, three hundred dollars; over 
five hundred thousand dollars, and under one million dollars, five hundred 
dollars; over one million dollars and under one million five hundred thousand 
dollars, six hundred dollars; over one million five hundred thousand dollars 
and under two million dollars, seven hundred dollars; over two million dol- 
lars and under two million five hundred thousand dollars, eight hundred 
dollars; over two million five hundred thousand dollars and under three 
million dollars, one thousand dollars; over three million dollars and under 
five million dollars, twelve hundred dollars; over five million dollars and 
under seven million dollars, fifteen hundred dollars; over seven million dollars 
dnd under eight million dollars, seventeen hundred and fifty dollars, and in 


_ all counties having a valuation of over eight million dollars, two thousand 


dollars for his personal services; provided, that in counties of over nine 
million dollars assessed valuation, an assistant state’s attorney shall be 
appointed by the state’s attorney, who shall receive a salary fixed by the 
county commissioners, and in counties of over nine million dollars assessed 
valuation, the county commissioners may, whenever they deem necessary and 
for such time as they may deem necessary, by resolution authorize the state’s 
attorney to appoint a clerk, who shall be subject to discharge by the state’s 
attorney and whose salary shall be fixed by the county commissioners and 
paid by the county. In counties of less than nine million dollars assessed 
valuation, the salary of the assistant state’s attorney, if one is allowed by 
the county commissioners, may be fixed by the county commissioners, and in 
such counties of less than nine million dollars assessed valuation, the county 
commissioners may, whenever they deem it necessary and for such time as 
they deem necessary, by resolution, authorize the state’s attorney to appoint 
a clerk in lien of an assistant state’s attorney, which clerk shall be subject 
to discharge at any time by the state’s attorney, and whose salary shall be 
fixed by the county commissioners and paid by the county. [1909, ch. 68; 
1907, ch. 75; R. C. 1905, § 2578; 1899, ch. 149; R. C. 1899, § 2058.] 

§ 3493. Office to be furnished. Salary not diminished. The county com- 
missioners in each county, the population of which does not exceed ten thou- 
sand, shall provide a suitable and convenient office for the state’s attorney 
or in lieu thereof may allow a reasonable sum not exceeding forty per cent 
of the salary prescribed by law for the rental and maintenance of such office. 
The salary of the state’s attorney shall not be diminished during the term for 
which he was elected. [R. C. 1905, § 2579; R. C. 1895, § 2060.] 


Commissioners cannot diminish salary during term of ‘office. Polk v. Minnehaha 
County, 5 D. 129, 37 N. W. 93. 


ARTICLE 2.— CLERK OF THE District Court. 


§ 3494. Salary of clerk of district court, how determined. The salary of 
the clerk of the district court shall be regulated by the value of the property 
in his county as fixed by the state board of equalization for the preceding 
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year, as follows: He shall be entitled to receive not to exceed five hundred 
dollars in counties where the assessed valuation does not exceed five hundred 
thousand dollars ; six hundred dollars in counties where the assessed valuation 
exceeds five hundred thousand dollars but does not exceed one million five 
hundred [thousand] dollars; eight [hundred dollars in counties] where the 
assessed valuation exceeds one million dollars but does not exceed one million 
five hundred [thousand] dollars; eight hundred dollars in counties where the 
assessed valuation exceeds one million five hundred thousand dollars but does 
not exceed two million dollars: nine hundred dollars in counties where the 
assessed valuation exceeds two million dollars but does not exceed three 
million dollars; one thousand dollars where the assessed valuation exceeds 
three million dollars but does not exceed three million five hundred thousand 
dollars; eleven hundred dollars where the assessed valuation exceeds three 
million five hundred thousand dollars but does not exceed four million dollars; 
twelve hundred dollars where the assessed valuation exceeds four million 
dollars but does not exceed five million dollars; thirteen hundred dollars 
where the assessed valuation exceeds five million dollars but does not exceed 
six million dollars; fourteen hundred dollars where the assessed valuation 
exceeds six million dollars but does not exceed seven million dollars; fifteen 
hundred dollars where the assessed valuation exceeds seven million dollars 
but does not exceed eight million dollars; sixteen hundred dollars where the 
assessed valuation exceeds eight million dollars but does not exceed nine 
million dollars, and in counties where the assessed valuation exceeds nine 
million dollars but does not exceed ten million dollars, the clerk shall receive 
the sum of eighteen hundred dollars, and in counties where the assessed valua- 
tion exceeds ten million dollars the clerk shall receive two thousand dollars; 
provided, that no clerk of the district [court] shall receive for his personal 
service an amount in excess of two thousand dollars in any one year, as pro- 
vided by this article, to be paid monthly from the general county fund on 
the warrant of the county auditor. [1907, ch. 74; R. C. 1905, § 2580; 1889, 
eh. 64, § 1; RB. C. 1899, § 2061.] 
Provision as to compensation not in conflict with section 34 of article 5, nor section 6 
of article 9, of state constitution. Minnehaha County v. Thorne, 6 S. D. 449, 61 N. W. 
688. 

§ 3495. Clerk to keep fee book. Monthly report to county auditor. Each 
elerk of the district court shall keep a book to be provided by the county 
and which shall be a part of the public records of his office, in which shall 
be entered each item of fees for services rendered and shall within three days 
after the close of each calendar month and also at the close of his term of 
office, file with the county anditor a statement under oath showing the amount 
of fees which he has received as such officer since the date of his last report, 
and shall within three days deposit with the county treasurer the total sum 
of such fees, which sum so deposited shall be placed to the credit of the 
salary fund. Any clerk of the district court who shall neglect or omit to 
charge or collect the fees charged in section 3498 to be charged and collected 
by him for services rendered, or shall fail or neglect to keep a record of the 
same, or to make a correct statement thereof to the county auditor, with 
intent to evade the provisions of this article, shall be deemed guilty of a 
misdemeanor. [R. C. 1905, § 2581; 1890, ch. 64, § 2; R. C. 1899, § 2062.) 

Admissibility in evidence of books of account kept by clerks. 52 L.R.A. 570. 
Liability on official bond for loss by bank failure. 22 L.R.A. 449. 

§ 3496. Deputy clerk of the district court. If in the judgment of the board 
of county commissioners of any county in the state it shall be deemed neces- 
sary for the prompt and accurate dispatch of business in the office of the 
clerk of the district court that a deputy or clerks be employed therein, they 
shall, by resolution, fix the number of clerks to be employed and the com- 
pensation which they shall receive, which compensation shall be paid monthly 


from the general salary fund by warrant of the county auditor; provided, 
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that the officer in whose office such deputy or clerks are to be employed 
shall have the sole power of appointing the same and removing them at 
pleasure; provided, further, that any officer who shall receive and appropriate 
to his own use and benefit any part of the salary allowed any clerk employed 
under the provisions of this article, shall be deemed guilty of a misdemeanor. 
[R. C. 1905, § 2582; 1899, ch. 64, § 3; R. C. 1899, § 2063.] 
Re Noe name acts by deputy officers to be performed. 19 L.R.A. 177; 42 L.R.A. 
Competency of women as deputy clerks. 13 L.R.A. 721; 27 L.R.A.(N.S.) 532. 
Change of salary of deputy as violation of constitutional provision against change of 
salary of public officer during term of office. 37 L.R.A.(NS.) 388. 

§ 3497. Excess of fees, how disposed of. In case the fees paid into the 
county treasury in any calendar year by the clerk of the district court shall 
exceed the salary fixed herein, and the compensation of a deputy or clerks as 
herein provided, then and in that case the county treasurer and the county 
auditor of the county in which such excess shall have occurred shall within 
thirty days thereafter credit such excess to the general fund of the county. 
[R. C. 1905, § 2588; 1899, ch. 64, § 4; RB. C. 1899, § 2064.] 

§ 3498. Fees to be charged. Clerks of the district court shall charge and 
collect the following fees: 

1. In actions for the recovery of money only, in which judgment is entered 
by default, for all services prior to execution, three dollars. 

2. In all other actions in which judgment is entered by default, for services 
prior to execution, five dollars. 

3. In special proceedings, for all services prior to appeal, five dollars. 

4. In actions in which an issue of fact is tried, for all services prior to 
execution, seven dollars. 


5. In actions in which only a question of law is tried, the fees shall be the — 


same as on default in like actions. 

6. In addition to the foregoing fees, for all services growing out of a 
provisional remedy, there shall be charged and paid at the time the remedy is 
applied for, for the first paper in connection therewith filed, two dollars and 
fifty cents. 

7. For issuing execution in any action, one dollar. 

8. For filing execution on return, fifty cents. 

9. For filing and indexing a mechanic’s lien, one dollar. 

10. For filing and indexing any other paper authorized to be filed in his 
office, but not connected with any civil action or proceeding, fifty cents. 

11. For making certified abstracts of any judgment, or certified copy of 
any Judgment, order or other paper, filed or recorded in his office, for the 
first four folios, fifty cents; for each additional folio, ten cents. 

12. For entering satisfaction of any Judgment or lien, fifty cents. 

18. For taking declaration of intention to become a citizen of the United 
States and making a certified copy of the record thereof, one dollar. 

14. For final naturalization papers, including copy of the record thereof, 
one dollar. 

15. For each additional copy of either of such citizen’s papers, fifty cents. 

16. For approving bond of a notary public, fifty cents. 

17. For entering and indexing commission of notary public, fifty cents. 

18. For taking an acknowledgment or administering an oath, twenty-five 
cents. 

19. For recording and indexing any paper, not filed in an action or pro- 
ceeding, for the first four folios, fifty cents; for each additional folio, ten 
cents. 

20. For a certificate of the official capacity of a notary public, or other 
officer, fifty cents. 

21. For certifying an abstract of real property as to judgments and liens, 
for each person named in the abstract as to whom search is made, ten cents. 
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22. For receiving, keeping and paying out money in pursuance of law or 
an order of court, one per cent of the amount, which shall be paid by the per- 
son recelving such money. 

23. For issuing commission to take depositions, one dollar. 

24. For certifying the record on appeal to the supreme court, or to the 
district court of any other county and transmitting the same, five dollars. 

20. For all services on remittitur from supreme court, two dollars. 

26. For taking depositions, per folio, ten cents. 

27. For making certified transcripts of any judgment, one dollar. 

28. For filing and docketing transcript of judgment from justice’s court or 
from any other county, one dollar. 

29. For filing and entering affidavit and other papers, for renewal of any 
judgment, two dollars. [R. C. 1905, § 2584; 1899, ch. 64, § 5; R. C. 1899, 
§ 2065; 1901, ch. 92; 1903, ch. 55.] 

Fees of clerks on filing record and docketing cause in federal supreme court. 66 
L.R.A. 850. 
Right of clerk on salary basis to retain fee for naturalization. 30 L.R.A.(N.S.) 810. 

§ 3499. Deposit of fees to be required. No civil action, appeal or proceed- 
ing shall be entered in the clerk’s office of said district court until the person 
desiring such entry shall deposit with the clerk the sum of five dollars on 
account of fees in the case, and out of which the clerk shall satisfy the fees 
due in such case as they accrue, and whenever said sum or any other deposit 
is exhausted, said clerk may require as a condition for further entries, or 
clerk’s fees, an additional deposit of two dollars for the purpose and appli- 
eations as aforesaid. Any balance remaining with said clerk after such appli- 
cation and the determination of the case shall be returned to the party dis- 
posing the same, his agent or attorney. [R. C. 1905, § 2585; 1899, ch. 64, 
§ 6; R. C. 1899, § 2067.] 

ARTICLE 3.— CoUNTY JUDGES. 


§ 3500. Salary of county judge. As compensation for his services the 
county judge shall be paid in all counties an annual salary based on the 
assessed valuation as follows: 

In counties having a valuation under five hundred thousand dollars, five 
hundred dollars; over five hundred thousand dollars and under one million 
dollars, seven hundred dollars; over one million dollars and under two 
million dollars, nine hundred dollars; over two million dollars and under 
three million dollars, eleven hundred dollars; over three million dollars and 
under four million dollars, thirteen hundred dollars; over four million dollars 
and under five million dollars, fifteen hundred dollars; over five million dol- 
lars and under six million dollars, sixteen hundred dollars; over six million 
dollars and under seven million dollars, seventeen hundred dollars; over seven 
million dollars and under eight million dollars, eighteen hundred dollars; 
and in all counties having a valuation of over eight million dollars, two 
thousand dollars, and no more for his personal services. Provided, that the 
salary of county judge in counties having increased jurisdiction shall not be 
affected by the provisions of this article. [1911, ch. 218; R. C. 1905, § 2586; 
1899, ch. 68; R. C. 1899, § 2068.] 


Maximum salary of county judges in counties having increased jurisdiction is limited 
to $2,500. State ex rel. Davis v. Fabrick, 18 N. D. 402, 121 N. W. 65. 


§ 3501. Provision for deputies. Salaries. If in the judgment of the board 
of county commissioners of any county it is deemed necessary for the prompt 
and accurate dispatch of the business in the office of county judge that depu- 
ties or clerks be employed therein, it shall by resolution fix the number of 
clerks to be employed and amount of compensation to be paid such deputies 
or clerks, which compensation shall be paid monthly from the special salary 
fund, when the salary fund is exhausted then out of the general fund by 
warrant; provided, that the officer in whose office such deputies or clerks are 
employed shall have the sole power of appointing and removing them at 
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pleasure. In no case shall the county judge be allowed for clerk hire unless 
such services have been actually rendered. [R. C. 1905, § 2587; 1899, ch. 69; 
R. C. 1899, § 2069. ] 

§ 3502. Misappropriation of salary, misdemeanor. Any officer who shall 
receive and appropriate to his own use and benefit any part of the salary 
allowed to any such clerk or deputy shall be guilty of a misdemeanor. [R. C. 
1905, § 2588; 1899, ch. 69; R. C. 1899, § 2069.] 

§ 3503. County to be reimbursed, how. For the purpose of reimbursing the 
county for the salaries provided in the foregoing sections to be paid to judges 
of county courts each petitioner for letters testamentary, or administration 
or guardianship, before filing the same in the county court, shall pay or 
cause to be paid into the ceunty treasury for the use and benefit of the 
county in whose county court proceedings are to be instituted to settle the 
estate of a deceased person or for the appointment of a guardian the sum of 
five dollars, and when the value of said estate has been ascertained by the 
court through the inventory and appraisement or upon hearing of the same, 
as legally required, within thirty days after the issuance of letters testa- 
mentary, administration or guardianship, the judge of said court shall require 
an additional fee to be paid from said estate into said county treasury of 
five dollars for each and every one thousand dollars or fraction thereof in 
excess of the first one thousand dollars in value therein found after deducting 
the amount of the liens or incumbrances against the property of said 
decedent, as shown by said inventory and appraisement, and in all cases in 
addition thereto, all sums necessarily expended in publishing or serving 
notices required by law. [1913, ch. 127; 1909, ch. 119; 1890, ch. 50, § 4; 
R. C. 1899, § 2071; 1903, ch. 66; 1905, ch. 87.] 


This section takes the place of section 2589, Code of 1905, which was held unconsti- 
tutional in Malin v. Lemoure County, 27 N. D. —. 


§ 3504. Payments to treasurer. Receipts. When the payments provided 
for in the foregoing sections are made to the treasurer of the proper county 
he shall execute therefor duplicate receipts, one of which shall be filed with 
the county auditor and one with the judge of the county court. [R. C. 1905, 
§ 2590; 1890, ch. 50, § 5; R. C. 1899, § 2072.] 


ARTICLE 4.— Country AUDITORS. 


§ 3505. Term of office commences, when. The term of office of the county 
auditor shall commence on the first Monday in April next succeeding his elec- 
tion. [R. C. 1905, § 2591; 1897, ch. 43; R. C. 1899, § 2072a; 1903, ch. 72.] 

§ 3506. Salary of, how determined. The salary of the county auditor shall 
be regulated by the value of the property in his county as fixed by the state 
board of equalization for the preceding year as follows: Provided, that no 
county auditor shall receive more than one thousand two hundred dollars for 
his personal services in any one year in counties where the valuation of tax- 
able property is less than one million five hundred thousand dollars; nor 
more than one thousand four hundred dollars in counties where the assessed 
valuation exceeds one million four hundred thousand dollars, but does not 
exceed two million dollars; nor more than one thousand five hundred dollars 
in counties where the assessed valuation exceeds two million dollars, but 
does not exceed three million dollars; nor more than one thousand six hun- 
dred dollars in counties where the assessed valuation exceeds three million 
dollars, but does not exceed four million dollars; nor more than one thousand 
seven hundred dollars in counties where the assessed valuation exceeds four 
million dollars, but does not exceed four million five hundred thousand dol- 
lars; nor more than one thousand eight hundred dollars in counties where the 
assessed valuation exceeds four million five hundred thousand dollars, but 
does not exceed five million dollars; nor more than one thousand nine hun- 
dred dollars in counties where the assessed valuation exceeds five million 
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dollars, but does not exceed six million dollars; nor more than two thousand 
dollars in counties where the assessed valuation exceeds six million dollars, 
but does not exceed seven million dollars; nor more than two thousand one 
hundred dollars in counties where the assessed valuation exceeds seven million 
dollars, but does not exceed eight million dollars; nor more than two thou- 
sand two hundred dollars in counties where the assessed valuation exceeds 
eight million dollars, but does not exceed nine million dollars; nor more than 
two thousand three hundred dollars in counties where the assessed valuation 
exceeds nine million dollars, but does not exceed ten million dollars; nor 
more than two thousand four hundred dollars in counties where the assessed 
valuation exceeds ten million dollars, but does not exceed eleven million 
dollars; nor more than two thousand five hundred dollars in counties where 
the assessed valuation exceeds twelve million dollars; and all moneys received 
as fees for certifying to abstracts or deeds in excess of the salary as limited 
by this article shall be paid by the county auditor at the end of each month 
into the revenue fund of the county. [1907, ch. 70; R. C. 1905, § 2592; 1899, 
ch. 56; BR. C. 1899, § 2073.] 

§ 3507. Provision for deputies. If in the judgment of the board of county 
commissioners of any county it is deemed necessary for the prompt and 
accurate dispatch of the business in the office of the county auditor, that 
clerks or deputies be employed therein, they shall authorize the same, and the 
allowance for such clerk hire shall be paid in the same manner as all other 
similar claims against the county, but in no case shall the auditor be allowed 
for clerk hire unless such services have been actually rendered. [R. C. 1905, 
§ 2593; 1891, ch. 52, § 2; R. C. 1899, § 2074.] 


Employment of deputies is within discretion of county. Tillotson v. Potter County, 13 
8. D. 460, 83 N. W. 623; Tillotson v. Potter County, 10 8. D. 60, 71 N. W. 754. 


ARTICLE 5.— ReGister oF DEEps. 


§ 3508. Salary, how determined. As compensation for his services the 
register of deeds shall be paid in all counties an annual salary based on the 
assessed valuation as follows: In counties having a valuation under five 
hundred thousand dollars, five hundred dollars; over five hundred thousand 
dollars and under one million dollars, seven hundred and fifty dollars; over 
one million dollars and under one million five hundred thousand dollars, one 
thousand dollars; over one million five hundred thousand dollars and under 
two million dollars, twelve hundred dollars; over two million dollars and 
under three million dollars, fourteen hundred dollars; over three million 
dollars and under five million dollars, sixteen hundred dollars; over five 
million dollars and under eight million dollars, seventeen hundred dollars; 
over eight million dollars and under nine million dollars, eighteen hundred 
dollars; and in all counties having a valuation over nine million dollars, two 
thousand dollars and no more for his personal services. [R. C. 1905, § 2594; 
1899, ch. 182; R. C. 1899, § 2075.] 

§ 3509. Fee book to be kept. Monthly reports. Penalty. Each register of 
deeds shall keep a book provided by the county in which shall be entered 
each item of fees for services rendered and shall, within three days after the 
close of each calendar month and also at the end of his term of office, file 
with the county auditor a statement under oath showing the fees which he 
has received as such officer since the date of his last report, and also within 
three days deposit with the county treasurer the total sum of such fees, 
which sum so deposited shall be placed to the credit of the special salary 
fund. Any register of deeds, who shall neglect or omit to charge or collect 
the fees allowed by law for services rendered, or shall fail or neglect to keep 
a record of the same, or to make a correct statement thereof to the county 
suditor, with intent to evade the provisions of this section, shall be deemed 
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guilty of a misdemeanor. [R. C. 1905, § 2595; 1891, ch. 52, § 4; RB. C. 1899, 


§ 2076.] 
a meee only to fees collected by him. Smithson v. Fall River County, 15 8. D. 84, 87 
. W. 1. 


May waive right to have fees paid in advance when not required to pay them to county. 
Parrish v. Mahaney, 10 S. D. 276, 73 N. W. 97, 65 Am. St. Rep. 715. 

Monthly summary of fees collected by register of deeds, made up from memorandum of 
miscellaneous items and transferred to “ reception register” is not competent evidence 
of fees collected. Putnam v. Custer County, 25 8S. D. 542, 127 N. W. 641. 


§ 3510. County commissioners may employ deputies. When. Compensation. 
If in the judgment of the board of county commissioners, it shall be deemed 
necessary for the prompt and accurate dispatch of business in the office of 
the register of deeds that deputies or clerks be employed therein, it shall by 
resolution fix the number of clerks to be employed and the compensation which 
they shall receive, which compensation shall be paid monthly from the special 
salary fund, but when the salary fund is exhausted, then out of the general 
fund by warrant; provided, that the officers in whose office such deputies or 
clerks are employed shall have the sole power of appointing and removing 
them at pleasure; provided, further, that in counties having a population of 
less than fifteen thousand such amount so paid such register of deeds for 
salary and clerk hire shall not exceed the sum of five thousand dollars; and 
in counties having a population of more than fifteen thousand and less than 
twenty-five thousand, such amount so paid to such register of deeds for sal- 
ary and clerk hire shall not exceed the sum of six thousand dollars; and in 
counties having a population of more than twenty-five thousand, such amount 
so paid to such register of deeds for salary and clerk hire shall not exceed 
the sum of twelve thousand dollars; provided, that if the amount of money 
that may be paid for clerk hire in any county in this state shall not be 
sufficient for the prompt and regular dispatch of business in such county, 
the judge of the district court of the district in which such county is situ- 
ated, may upon application of the register of deeds of such county, and after 
proper showing, order the register of deeds to employ such extra clerks as 
may be necessary for the prompt dispatch of business in said office, whose 
compensation shall be paid out of the receipts of said office; provided, how- 
ever, that all moneys received for compiling of the continuation of abstracts 
of title shall be turned over to the county treasurer, who shall credit the same 
to the county general fund. Any officer who shall receive and appropriate 
to his own use and benefit any part of the salary allowed to any such clerk 
or deputy shall be guilty of a misdemeanor. [1913, ch. 248; 1907, ch. 69; 
R. C. 1905, § 2596; 1891, ch. 52, § 6; R. C. 1899, § 2078; 1903, ch. 154.] 

re ea to amount of fees of office, only. Smithston v. Fall River Co., 15 S. D. 34, 87 
_ § re Fees. The register of deeds shall charge and collect the follow- 
ing fees: 

1. For recording a deed, mortgage or other instrument and indexing for 
the first four hundred words, seventy-five cents; for each additional folio, 
ten cents. 

2. Copy of record for each ten words, one cent. 

3. Certificate and seal, twenty-five cents; provided that no charges for 
certificate and seal shall be made in filing or recording any instrument pre- 
sented for record. 

4. Making certified abstract of title, for the first deed or transfer, one 
dollar, and for each additional deed or transfer, twenty-five cents; making 
chattel mortgage abstract, for the first entry, one dollar, and for each addi- 
tional entry, ten cents. 

5. Whenever any person presents an abstract to the register of deeds who 
made the same for continuation of such abstract, it shall be his duty to con- 
tinue the same and he shall be entitled to receive twenty-five cents for each 
new transfer, and twenty-five cents for his certificate thereto, and no more. 
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6. For indexing and recording a discharge of notice of lis pendens or satis- 
faction of real estate mortgage, fifty cents. 

7. For recording marks and brands, each twenty-five cents. 

8. For filing and indexing a satisfaction of mortgage on real estate chattel 
mortgage, or for filing and indexing a renewal of a chattel mortgage, twenty- 
five cents, but no fee shall be charged for releasing the same. 

9. For filing and indexing other instruments not herein specified, authorized 
by law to be filed, twenty-five cents. 

10. For recording a register’s certificate from the register of any United 
States land office, fifty cents. 

11. For recording a mortgage satisfaction, mortgage assignment, power of 
attorney to assign, satisfy or foreclose a mortgage, attorney’s affidavit in 
mortgage foreclosure, and indexing where more than one mortgage is 
described in the same instrument, twenty-five cents, for indexing each addi- 
tional mortgage so described in addition to the fee provided for in sub- 
divisions 1 and 6 hereof. 

12. Whenever any person demands a chattel mortgage abstract it is the 
duty of the register of deeds to forthwith prepare such abstract and he shall 
charge and collect ten cents for each mortgage appearing on said abstract. 
(1911, ch. 259; R. C. 1905, § 2597; 1897, ch. 124; R. C. 1899, § 2079.] 


ARTICLE 6.— CouUNTY TREASURER. 


§ 3512. Salary, how determined. The county treasurer of each county 
shall be allowed at the time of his settlement all sums paid by him for print- 
ing such advertisements as he is required to have done, at the rates prescribed 
by law; and all sums paid by him for blank books and stationery necessarily 
used in his office, and shall receive for his services such sums as may be 
allowed by law for the collection and paying over all moneys collected or 
received by him for the leasing, sale or interest on school or other state 
lands, and all other public moneys by him collected or received as such 
county treasurer for each year’s services as follows: Four and one-half cents 
on each dollar for the first ten thousand dollars; three cents on each dollar on 
the next twenty thousand dollars; and two cents on each dollar on all sums 
over thirty thousand dollars and less than sixty thousand dollars, and one 
cent on each dollar on sums over sixty thousand dollars, to be paid on the 
warrant of the county auditor out of the salary fund, and whenever the salary 
fund shall be exhausted the auditor shall draw his warrant on the general 
fund; provided, that no compensation shall be allowed the treasurer for any 
moneys received from his predecessor in office, or his legal representatives, 
nor on moneys received from the current school funds of the state arising 
from the lease or sale of such lands; provided, that no treasurer shall receive 
more than one thousand two hundred dollars for his personal services in any 
one year in counties where the valuation of taxable property is less than one 
million five hundred thousand dollars; nor more than one thousand four hun- 
dred dollars in counties where the assessed valuation exceeds one million 
four hundred thousand dollars but does not exceed two million dollars; nor 
more than one thousand five hundred dollars in counties where the assessed 
valuation exceeds two million dollars but does not exceed three million dol- 
lars; nor more than one thousand six hundred dollars in counties where the 
assessed valuation exceeds three million dollars but does not exceed four 
million dollars; nor more than one thousand seven hundred dollars in counties 
where the assessed valuation exceeds four million dollars but does not exceed 
four million five hundred thousand dollars; nor more than one thousand 
eight hundred dollars in counties where the assessed valuation exceeds four 
million five hundred thousand dollars but does not exceed five million dollars; 
nor more than one thousand nine hundred dollars in counties where the 
assessed valuation exceeds five million dollars but does not exceed six million 
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dollars; nor more than two thousand dollars in counties where the assessed 
valuation exceeds six million dollars but does not exceed seven million dollars; 
nor more than two thousand one hundred dollars in counties where the 
assessed valuation exceeds seven million dollars but does not exceed eight 
million dollars; nor more than two thousand two hundred dollars in counties 
where the assessed valuation exceeds eight million dollars but does not exceed 
nine million dollars; nor more than two thousand three hundred dollars in 
counties where the assessed valuation exceeds nine million dollars but does 
not exceed ten million dollars; nor more than two thousand four hundred 
dollars in counties where the assessed valuation exceeds ten million dollars 
but does not exceed eleven million dollars; nor more than two thousand 
five hundred dollars in counties where the assessed valuation exceeds twelve 
million dollars; and all moneys received as fees for certifying to abstracts in 
excess of the salary as limited by this article, shall be paid by the county 
treasurer at the end of each month into the revenue fund of the county; 
provided, further, that whenever the salary of the county treasurer is limited 
to a fixed sum by the second proviso of this section, such sum shall be paid 
in the manner provided ‘above at the end of each month in twelve equal 
installments and no treasurer receiving pay for his services under said second 
proviso, whose salary cannot be certainly and exactly fixed at the beginning 
of his official year, shall receive more than one-twelfth of his annual salary 
at the end of each month, as carefully estimated and recorded by the board of 
county commissioners at its January meeting in each year; and the balance 
of the year’s pay found to be due the treasurer shall be paid to him on the 
computation of such board of commissioners at its next January meeting. 
[R. C. 1905, § 2598; 1899, ch. 67; BR. C. 1899, § 2080.] 


No commission on money received on sale of court house bonds: Sandager v. Walsh 
County, 6 D. 1, 50 N. W. 196; Territory v. Cavanaugh, 3 D. 325, 19 N. W. 413. 

Treasurer entitled to five per cent commission on sale of land for delinquent taxes. 
Nichols v. Roberts, 12 N. D. 193, 96 N. W. 298. 

County treasurer entitled to one per cent commissions for collecting city and school 
tax. Centerville v. Turner County, 23 S. D. 424, 122 N. W. 350. 

Salaried county treasurer is not entitled to commission on real estate sold to county 
nor to compensation for issuing tax sale certificates. Campbell County v. Overby, 20 8. 
D. 640, 108 N. W. 247. 

Treasurer of county is not entitled to fees on bonds sold under section 975 in addi- 
tion to salary. Meier v. Sanborn County, 28 S. D. 386, 133 N. W. 695. 

§ 3513. Deputies, when appointed. Salaries. If in the judgment of the 
board of county commissioners of any county it shall be deemed necessary 
for the prompt and accurate dispatch of business in the office of the county 
treasurer, that a deputy or clerk be employed therein, it shall by resolution 
fix the number of deputies or clerks to be employed, and the length of time 
they shall be employed together with the compensation which they shall 
receive, which compensation shall be paid monthly, in the same manner as 
the salary of the county treasurer; but the officer in whose office such deputy 
or clerks are to be employed shall have the sole power of appointing and 
removing them at pleasure. Any county treasurer who shall receive and 
appropriate to his own use any part of the salary allowed any clerk or deputy 
in his office shall be deemed guilty of a misdemeanor. [R. C. 1905, § 2599; 
1891, ch. 53, § 2; R. C. 1899, § 2081.] 


Employment of deputy within discretion of county commissioners. Tillotson v. Potter 
County, 13 S. D. 460, 83 N. W. 623. 
County treasurer cannot bind county for clerk hire. Jacobson v. Ransom County, 15 
' N. D. 6, 90 N. W. 1107. 


ARTICLE 7.— SHERIFF. 


§ 3514. Fees to be charged. The sheriff shall be entitled to charge and 
receive the following fees: 

1. Serving capias with commitment of bail and return, two dollars. 

2. For each search or search warrant, one dollar. 
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3. Arresting under search warrant, each defendant, one dollar. 

4. Serving summons, warrant of attachment, order of replevin, injunctional 
order, citation or other mesne process and return thereon, sixty cents; each 
defendant besides the first, fifty cents. 

5. Copy of summons or orders of attachment, twenty-five cents. 

6. Copy of injunctional order, twenty-five cents. 

7. Serving subpoena for witness, each person, twenty-five cents. 

8. Taking and filing bond in claim and delivery, or other undertaking to be 
furnished to and approved by the sheriff, one dollar. 

9. Traveling expenses for each mile actually and necessarily traveled, ten 
cents; provided, that when it is necessary to travel by team or automobile, 
the actual cost of the same may be charged in addition to such mileage. In 
no case, however, shall the cost of the livery or automobile exceed three 
dollars per day, the number of miles which constitute a day’s travel to be 
reckoned as follows: "When the distance traveled is twenty miles or under, 
a half a day shall be allowed for the same, and when the distance traveled is 
greater than twenty miles and not to exceed forty miles, a full day shall be 
allowed; this same ratio to prevail when the distance traveled exceeds forty 
miles. 

10. Making copy of any process, bond or paper, other than herein provided, 
for each ten words, one cent. 

11. Levying writ of execution and return thereof, one dollar. 

12. Levying writ of possession with the aid of the county, two dollars and 
fifty cents. 

13. Levying writ of possession without the aid of the county, two dollars. 

14. Summoning grand jury, including mileage to be paid by the county, 
eight dollars. 

15. Summoning petit jury, sixteen dollars, and ten cents per mile for each 
mile actually and necessarily traveled, to be paid by the county. 

16. Summoning special jury, for each person empanelled, twenty-five cents. 

17. Serving notice of motion or other notice or order of the court, fifty 
cents. 

18. Executing writ of habeas corpus and return, one dollar and twenty- 
five cents. 

19. Serving writ of restitution and return, one dollar and twenty-five cents. 

20. Calling inquest to appraise any goods and chattels which he may be 
required to have appraised, sixty cents, and to each appraiser, to be taxed 
as costs, one dollar. 

21. Advertising sale in newspaper, in addition to the publisher’s fees, sixty 
cents. 

22. Advertising in writing for sale of personal property, one dollar. 

23. Executing writ or order of partition, two dollars. 

24. Making deed for land sold on execution or order of sale, two dollars. 

25. Committing prisoner to prison, or discharging therefrom, fifty cents. 

26. Opening court and attending thereon, four dollars per day, to be paid 
by the county; and the sum of two dollars per day shall be allowed for 
attendance in justice’s court in criminal actions, but this per diem shall not 
be construed to apply to deputies. 

27. Commissions on all moneys received and disbursed by him on execu- 
tion, order of sale, order of attachment, decree or on sale of real or personal 
property, shall be: 

(a) For each dollar not exceeding four hundred dailate. three cents. 

(b) For each dollar above four hundred dollars, and not exceeding one 
thousand dollars, two cents. 

(c) For each dollar in excess of one thousand dollars, one cent. 

28. In all cases in the district court where persons in whose favor the 
execution order of sale is issued, shall bid in the property sold on execution 
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or judgment, the sheriff or person making such sale shall receive the follow- 
ing compensation: 

(a) When the amount for which the property is bid in does not exceed 
one thousand dollars, the sum of five dollars and no more. 

(b) When the amount for which the property is bid in exceeds one thou- 
sand dollars, the sum of ten dollars and no more. 

29. For services in case of redemption of property from sale under execu- 
tion or mortgage foreclosure, for issuing certificate of redemption, one dollar. 

30. For selling real property under foreclosure of mortgages by advertise- 
ment, the same fees as are allowed by law for the sale of real property 
under a judgment of foreclosure and sale of such property and no more. 

31. For boarding prisoners, not exceeding seventy-five cents per day each, 
to be determined by the board of county commissioners. 

32. For distributing ballot boxes to the various precincts, two dollars per 
day and mileage. 

33. In all cases where persona) property shall be taken by the sheriff on 
execution or under a warrant of attachment, and applied in satisfaction of 
the debt without sale, he shall be allowed the same percentage on the ap- 
praised value thereof as in case of sale. 

34. For the expense of taking and keeping possession of and preserving 
property under attachment, execution or other process, such sum as the 
court may order, not to exceed the actual expense incurred, and no keeper 
must receive to exceed three dollars per day, nor must he be so employed, 
unless the property is of such character as to require the personal attention 
and supervision of a keeper. No property must be placed in charge of a 
keeper if it can be safely and securely stored, or when there is no reason- 
able danger of loss. [1909, ch. 120; R. C. 1905, § 2600; 1881, ch. 77, §§ 1, 2; 
1885, ch. 56, § 1; 1897, ch. 100; R. C. 1899, § 2082; 1903, ch. 178; 1903, ch. 99.] 

Compensation for summoning petit jury, $16; grand jury, $8; mileage, 5 cents (not 15 
cents) ; serps, Oe making copies of venires. Remer v. Lawrence County, 13 S. D. 418, 
83 N. W. 554; Neher ¢. McCook County, 11 S. D. 422, 78 N. W. 998. 

Must collect fees from debtor in addition to amount called for in writ or chattel mort- 
gage. De Luce v. Root, 12 S. D. 141, 80 N. W. 181. 

Not entitled, under chapter 67, N. D. Laws 1897, to $5 for each description of land 
sold to county for delinquent taxes. Wilson v. Cass County, 8 N. D. 456, 79 N. W. 985. 

§ 3515. Fees for transportation of prisoners and patients. The necessary 
expenses and legal fees of sheriffs and other officers incurred in conveying 
prisoners to the penitentiary or reform school, or patients to the hospital for 
the insane, shall be audited as other accounts against the state are audited, 
and paid out of the state treasury. The auditor may allow for such expenses 
and fees the following rates: 

1. Three dollars per day for the time of the sheriff or other officers 
necessarily spent in going to and returning from such penitentiary, reform 
school or hospital, by the nearest route. 

2. Two dollars and fifty cents per day for each guard necessary for con- 
veying prisoners to the penitentiary or reform school, and one dollar and 
fifty cents per day for each guard necessary for conveying patients to the 
hospital for the insane, and in either case actual traveling expenses. 

Not more than one guard shall be allowed for one prisoner, and one 
additional guard for every two additional prisoners or patients. When con- 
veyance by team is necessary, a team and driver may be employed at a rate 
of compensation not exceeding five dollars per day, but not less than forty 
miles per day shall be taken as a day’s travel. All bills shall be in writing 
and fully itemized and verified by oath, and accompanied by the receipt of 
the warden of the penitentiary or superintendent of the reform school, or of 
the hospital for the insane for the delivery of such prisoner or patient. Such 
accounts shall first be approved by the board of county commissioners of the 
county from which the prisoner or patient is committed, and be entered in 
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the record of their official proceedings, which approval shall be indorsed 
thereon. [R. C. 1905, § 2602; 1879, ch. 23, § 41; 1885, ch. 57, § 1; 1885, ch. 58, 
§ 1; 1895, ch. 111, § 1; RB. C. 1899, § 2084; 1901, ch. 196.] 
This section is R. C. 1905, § 2602, and important mention of it is made in three of the 
paragraphs in section 653g in this compilation. 

§ 3516. Fees in county and justice’s court. The sheriff, for performing 
the duties required by law to be performed by him in the county or justice’s 
court, shall receive the same fees as are allowed for similar services in the 
district court, to be taxed against the proper party. [R. C. 1905, § 2603; 
R. C. 1899, § 2085.] 

§ 3517. Fees to be indorsed on process. When any sheriff or other officer 
shall serve any summons, subpoena, bench warrant, venire or other process in 
any action to which this state or any county is a party, such officer shall be 
required to indorse upon such writ or process, or upon a paper attached 
thereto, at the time he makes his return of service thereon, a statement of 
his fees for such service, the number of miles traveled and the amount of his 
mileage, and in case he shall fail to make his return with such statement 
and file the same with the clerk of the court from which such process issued — 
before judgment is rendered in the action to which such process relates, he 
shall receive no fees for such service, and the county commissioners of the 
county are prohibited from allowing the same. [R. C. 1905, § 2604; 1883, 
ch. 54, § 1; R. C. 1899, § 2086.] 

Commissioners may allow fees and expenses for bringing back fugitive from justice, 
though no statement filed with examining magistrate. Thomas v. Douglas County, 13 
8. D. 520, 83 N. W. 580. 

§ 3518. Fees for boarding United States prisoners. The United States 
shall be liable to pay for the board of prisoners committed to any county 
jail in this state by authority of United States courts the same charges as are 
allowed for the board of prisoners committed under authority of this state; 
the United States shall also be liable to pay such sum for guard hire and 
board of guards as is actually expended by the sheriff; provided, that no 
sheriff shall employ more than one guard when the number of United States 
prisoners in his custody is less than six, and but one additional guard for 
each additional six prisoners or fractional number thereof; provided, further, 
that there shall not be paid to any guard a sum exceeding two dollars per 
day for his services for the time actually employed. [R. C. 1905, § 2605; 
R. C. 1895, § 2087.] 

§ $519. Liability of the United States. Whenever United States prisoners 
are committed to any county jail in this state, the United States shall be 
liable to pay to the county in which such jail is situated the sum of one 
dollar per day during the time such county jail is used for the keeping of 
United States prisoners. The jail rent provided in this section shall be 
exclusive of the charge for support of United States prisoners provided for 
in the preceding section. [R. C. 1905, § 2606; R. C. 1895, § 2088.] 

§ 3520. Sheriff’s salary. The salary of the sheriff shall be regulated by 
the population in his county, according to the last preceding official state or 
federal census, as follows: Provided, that no sheriff shall receive more than 
fifteen hundred dollars for his personal services in any one year in counties 
having a population of less than five thousand; sixteen hundred dollars in 
counties having a population of five thousand and not exceeding seven thou- 
sand; seventeen hundred and fifty dollars in counties having a population 
of seven thousand and not exceeding nine thousand ; nineteen hundred dollars 
In counties having a population of nine thousand and not exceeding eleven 
thousand; two thousand dollars in counties having a population of eleven 
thousand and not exceeding thirteen thousand; twenty-one hundred dollars 
in counties having a population of thirteen thousand and not exceeding 
fifteen thousand ; twenty-two hundred dollars in counties having a population 
of fifteen thousand and not exceeding seventeen thousand; twenty-three 
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hundred dollars in counties having a population of seventeen thousand and 
not exceeding nineteen thousand; twenty-four hundred dollars in counties 
having a population of nineteen thousand and not exceeding twenty-three 
thousand; twenty-five hundred dollars in counties having a.population of 
twenty-three thousand and not exceeding twenty-four thousand; twenty-six 
hundred dollars in counties having a population of twenty-four thousand 
and not exceeding twenty-five thousand; twenty-seven hundred dollars in 
counties having a population of twenty-five thousand and not exceeding 
twenty-six thousand; twenty-eight hundred dollars in counties having a 
population of twenty-six thousand and not exceeding twenty-seven thousand ; 
twenty-nine hundred dollars in counties having a population of twenty-seven 
thousand and not exceeding twenty-eight thousand; three thousand dollars 
in counties having a population of twenty-eight thousand and not exceeding 
twenty-nine thousand ; thirty-one hundred dollars in counties having a popu- 
lation of twenty-nine thousand and not exceeding thirty thousand; thirty- 
two hundred dollars in counties having a population of thirty thousand and 
_ not exceeding thirty-one thousand; thirty-three hundred dollars in counties 
having a population of thirty-one thousand and not exceeding thirty-two 
thousand ; thirty-four hundred dollars in counties having a population ex- 
ceeding thirty-two thousand and not exceeding thirty-three thousand ; thirty- 
five hundred dollars in counties exceeding thirty-three thousand; provided, 
that no sheriff within the state of North Dakota shall receive for his personal 
services more than thirty-five hundred dollars in one year. Provided, further, 
that in all counties having a population less than twenty-five thousand the 
county commissioners may raise the sheriff’s salary not to exceed five per 
cent of the salary prescribed in this section, if the commissioners in their 


Judgment find the salary prescribed to be inadequate. [1911, ch. 275, § 1.] 
Sections 3520-3526 are Laws 1911, ch. 275, except the last section of that chapter read- 
ing as follows: ‘“ Provided, however, that the provisions of this act shall not apply to 

the present term of officers elected or appointed prior to the taking effect of this act.” 


§ 3521. Mileage. In addition to the salary prescribed by the preceding 
section the sheriff or his deputy or deputies shall be allowed ten cents per 
mile for each and every mile actually and necessarily traveled in the per- 


formance of any of their official duties. [1911, ch. 275, § 2.] 
See note to section 3522. 


§ 3522. Livery. The sheriff or his deputy or deputies shall be allowed as 
reimbursement for livery hire necessarily used in the performance of his 
or their official duties, the actual expenses of such livery or automobile hire 
which shall in no case exceed five dollars per day; forty miles or major 
fraction thereof shall be reckoned as one day’s drive; twenty miles or less 
shall be reckoned as one-half day’s drive; the same ratio shall apply to all 
drives extending over forty miles. [1911, ch. 275, § 3.] 


The provisions in this and the preceding section do not control section 3515 — at least 
not until Julv 1, 1915. So stated in three paragraphs in section 653g. 


§ 3528. Deputies. If in the judgment of the board of county commissioners 
of any county it shall be necessary for the prompt dispatch of business in 
the sheriff’s office they shall by resolution provide for appointment by the 
sheriff of a deputy, or deputies, and clerks, and the time for which they 
shall be employed, and fix the compensation which they shall receive, which 
shall be paid monthly in the same manner as the salary of sheriff. Provided, 
that no such deputy or clerk shall receive less than sixty dollars nor more 
than one hundred dollars per month, except that in all counties having a 
population of more than thirty-three thousand according to the last census 
the chief deputy sheriff shall receive a salary of one hundred twenty-five 
dollars per month. Provided, that the sheriff shall appoint in each commis- 
sioner district of his county, except in commissioner districts where a salaried 
deputy is located, at least one’ deputy, whose compensation shall be such 
mileage and livery fees only as are now provided by law. [1913, ch. 270; 


1911, ch. 275, § 4.] 
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§ 3524. Sheriff may appoint. In case of any emergency the sheriff shall 
have the authority to appoint and qualify special deputies in such numbers 
as in his judgment the conditions may require, and each of such special 
deputies shall receive as compensation for his services the sum of three 
dollars per day and the same mileage as allowed to regular deputies, to be 
paid by the county. The sheriff shall have the sole power of appointing and 
removing them at pleasure. Any sheriff who shall appropriate to his own 
use any part of the salary allowed any clerk or deputy in his office shall be 
deemed guilty of a misdemeanor. [1911, ch. 275, § 5.] 

§ 3525. Fees to be collected. In ail civil actions the fees shall be collected 
by the sheriff and shall be paid in advance, and at the expiration of each 
month he shall turn the fees so collected over to the county treasurer and 
make a report to the board of county commissioners showing all fees earned 
and collected. He shall also keep a complete record of all fees which may 
be due to his office for services rendered in criminal sctions as now pre- 
scribed by law, and present his itemized statement for mileage and livery in 
connection with such criminal actions and file the same with the county 
auditor at the expiration of each month and receive his warrant for such 
mileage and livery. [1911], ch. 275, § 6.] 

§ 3526. Penalties. At the expiration of each month the sheriff shall make 
report to the board of county commissioners of his county verified by affidavit 
of all fees collected and any sheriff who by neglect or otherwise fails to make 
out such a report shall be guilty of a misdemeanor, and upon conviction 
thereof shall be punished by a fine not less than ten nor more than one 
hundred dollars, and any sheriff who by neglect or otherwise fails to collect 
the fees and turn same over to the county treasurer, as prescribed in section 
3525, or makes a false report to the board of county commissioners, shall be 
guilty of a felony, and upon conviction thereof shall be punished as now pre- 
scribed by law. [1911, ch. 275, § 7.] 


ARTICLE 8.— CORONER. 


§ 3527. Fees to be charged. The coroner shall be entitled to charge and 
receive the following fees: 

1. For a view of each body and taking and returning an inquest, five 
dollars ($5). 

’ 2. For a view of each body and examination without inquest, three dol- 
ars ($3). 

3. For taking information, fifty cents (50c.). 

4. For issuing subpoena, warrant or order for jury, fifty cents (50c.). 

do. For qualifying an inquest, fifty cents (50c.). 

6. For administering an oath or affirmation to witness, ten cents (10c.). 

7. For each adjournment, fifty cents (50c.). 

8. For taking depositions, drawing and returning inquisitions, for each ten 
words, one cent (lc.). 

9. For each mile traveled to and returning from an examination or inquest, 
ten cents (10c.); provided, that when it is necessary to travel by team, the 
actual cost of the same may be charged in addition to such mileage not 
exceeding five dollars ($5) per day. 

10. For physician making post-mortem examination of dead body, ten 
dollars ($10). 

11. For other services rendered, the same fees are allowed for the sheriff, 
and mileage. 

12. Such fees shall be paid out of the county treasury, and the bill for the 
same be filed by the county auditor with the county judge, but in all cases 
of murder or manslaughter, out of the goods, chattels, lands and tenements 
of the slayer, if he has any; otherwise, by the county, with mileage for 
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distance actually traveled to and from the place of securing the dead body. 
(1918, ch. 111; BR. C. 1905, § 2607; 1881, ch. 75, § 1; BR. C. 1899, § 2089.] 


 ARTIoLE 9.— RErEREEs. 


§ 3528. Fees to be charged. Referees shall be entitled to charge and receive 
the following fees: | 

1. For copying any paper or instrument or taking testimony, for every 
ten words, one cent. 

2. Swearing each witness, ten cents. 

3. Making report of facts or conclusions of law, or upon exceptions, for 
every ten words, one cent. 

4, And such additional fees as the court shall allow not exceeding in 
any one case the sum of ten dollars per day, except by agreement of the 
parties. 

5. Certificate and seal, twenty-five cents. 

6. Taking affidavit, twenty-five cents. 

7. For all services pertaining to the sale of real estate, the same fees as 
are allowed by law to the sheriff in like cases. [R. C. 1905, § 2608; R. C. 
1895, § 2090.] 

ARTICLE 10.— Norarigs PUBLIC. 


§ 3529. Fees to be charged. Notaries public are entitled to charge and 
receive the following fees: 

1. For each protest, one dollar and fifty cents. 

2. For recording the same, fifty cents. 

3. For taking affidavit and seal, twenty-five cents. 

4, For administering an oath or affirmation, ten cents. 

5. For taking a deposition, each ten words, one and one-half cents. 

6. For each certificate and seal, twenty-five cents. 

7. For taking proof of acknowledgment, twenty-five cents. [R. C. 1905, 
§ 2609; R. C. 1899, § 2091.] | 


ARTICLE 11.— JUSTICES OF THE PRAOR. 


§ 3530. Fees to be charged. Justices of the peace shall be entitled to 
charge and receive the following fees: 

1. Docketing each cause, twenty-five cents. 

2. Taking affidavit, twenty-five cents. 

3. Filing petition, bill of particulars or other paper necessary in a cause, 
ten cents. 

4, Issuing summons, warrant, subpoena, order of arrest, or venire for Jury, 
fifty cents. 

5. Issuing execution, order of sale, or writ of attachment and entering 
return therein, fifty cents. 

6. Issuing writ of restitution and entering return therein, one dollar. 

7. Administering oath or affirmation to witness, ten cents. 

8. Entering judgment in any cause, fifty cents. 

9. Taking acknowledgment of deed or other instrument, twenty-five cents. 

10. Swearing jury, twenty-five cents. 

11. Copy of appeal, copy of pleadings or other papers for any purpose, 
for each ten words, one cent. 

12. Taking depositions, for eagh ten words, one cent. 

13. Certificate, twenty-five cents. 

14. Taking information and complaint, fifty cents. 

15. Discharge to jailer, twenty-five cents. 

16. Dismissal, discontinuance or satisfaction, twenty-five cents. 

17. Written notice to party, ten cents. 

18. Filing notice and opening judgment for rehearing, fifty cents. 
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19. Each adjournment, fifty cents. 

20. Performing marriage ceremony, three dollars. 

21. Each day’s attendance upon the trial of a cause after the first day, 
two dollars. 

22. Taking and approving bail bond, twenty-five cents. 

23. Entering voluntary appearance of defendant, twenty-five cents. 

24. Issuing attachment, fifty cents. 

25. Entering motion or order, ten cents. 

26. Order. of reference to arbitrators, fifty cents. 

27. Entering award of arbitrators, twenty-five cents. 

28. Commission on money collected on judgment without execution shall 
be one per cent on the amount. [R. C. 1905, § 2610; R. C. 1895, § 2092.] 


ARTICLE 12.— CONSTABLES. 


§ 3531. Fees allowed. Constables shall be allowed the same fees as are 
allowed to sheriffs for like services. [R. C. 1905, § 2611; R. C. 1899, § 2093.] 


ARTICLE 13.— Counry SURVEYORS. 


§ 3532. Fees allowed. County surveyors shall be allowed to charge and 
receive the following fees: 

1. For time actually employed, four dollars per day and mileage. 

2. For each lot laid out and platted in any city or village, twenty-five cents. 

3. For each copy of plat and certificate, fifty cents. 

4. Recording each survey, twenty-five cents. 

o. For each mile actually and necessarily traveled in going to and returning 
from work, ten cents. 

6. For establishing each corner, twenty-five cents. 

7. For ascertaining the location of a city or village lot in old survey and 
measuring and marking the same, two dollars. 

8. For surveying county roads, four dollars per day. 

9. Expenses of necessary assistance shall in addition be paid by the person 
S094" the work to be done. [1907, ch. 73; R. C. 1905, § 2612; R. C. 1899, 


ARTICLE 14.— County COMMISSIONERS. 


§ 3533. Compensation allowed. Office hours. County commissioners shall 
each be allowed for the time they are necessarily employed in the duties of 
their office the sum of five dollars ($5) per day and five cents ($.05) per 
mile for the distance actually traveled in attending the meetings of the board 
and when engaged in other official duties, to be paid out of the general fund 
of the county, and their office hours shall not be less than from nine to 
twelve a. m. and two to six p. m. during regular or special session held by 
such board. [1911, ch. 119; R. C. 1905, § 2613; R. C. 1895, § 2095; 1901, ch. 53.] 


May charge for use of term in addition to per diem and mileage fees. State v. Bauer, 
1N. D. 273, 47 N. W. 378. 


Commissioners are not entitled to $4 per day in addition to mileage for day to come 
to and return from meeting. State v. Richardson, 16 N. D. 1, 109 N. W. 1026. 


ARTICLE 15.— JURORS. 


§ 3534. Fees allowed. Jurors are entitled to receive: 

1. For each day’s attendance in district court as grand, petit or special 
juror, to be paid by the county, three dollars. 

2. Traveling expenses for each mile actually and necessarily traveled each 
way, to be paid by the county, five cents. 

3. For each day’s attendance as juror in justice’s court, one dollar. 

4. For each day’s attendance as juror at coroner’s inquest, to be paid by 
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the county, one dollar. [R. C. 1905, § 2614; 1885, ch. 59, § 1; R. C. 1895, 
§ 2096 ; 1903, ch. 117.] 
ARTICLE 16.—WITNESSES. 


§ 3535. Per diem and mileage. Witnesses are entitled to receive for each 
day’s attendance before the district court, or before any other court, board 
or tribunal, in all civil and criminal cases, the sum of two dollars, and for 
each mile actually traveled, one way, ten cents; provided, that in all criminal 
cases witnesses’ fees on the part of the state shall be paid out of the county 
tte of the proper county. [R. C. 1905, § 2615; R. C. 1899, § 2097; 1905, 
ch. 88. 

Witness fees to persons under detention or recognizance. 20 L.R.A. 57. 

Petal of state to advance fees of witnesses summoned on its behalf. 31 L.R.A.(N.S.) 
Right of state to require services of witness without compensation. 39 L.R.A. 116. 
Validity of agreements to pay witnesses extra compensation. 30 L.R.A.(N.S.) 280. 
nee of expert witnesses. 27 L.R.A. 669; 25 L.R.A.(N.S.) 1040; 33 L.R.A. 

§ 3536. Duplicate fees not permissible. A witness who is subpoenaed in 
two or more cases by the same party shall be entitled only to one com- 
pensation from such party for the same day’s attendance or travel. [R. C. 
1905, § 2616; 1890, ch. 194, § 1; R. C. 1899, § 2098.] 


ARTICLE 17.— SALARIES OF DEPUTIES. 


§ 3537. Salaries of deputies, how determined. In all counties having an 
assessed valuation of two million dollars or over there shall be allowed or 
paid to a deputy or clerk in the office of the county auditor, county treasurer 
and register of deeds not less than fifty dollars per month for work done by 
such deputy or clerk. [R. C. 1905, § 2617; 1905, ch. 79, § 1.] 


Change of salary of deputy as violation of constitutional provision against change of 
salary of public officer during term of office. 37 L:R.A.(N.S.) 388. 


§ 3538. Deputies and clerks allowed, when. In all counties under the 
classification given in section 3537 the county auditor may employ a deputy 
for the months of July, August, September, October and November, in each 
year. The county treasurer may employ a deputy during the months of 
November, December, January and February of each year, and the register 
of deeds may employ a deputy during the entire year. The salaries of such 
deputies and clerks shall be paid by the county as other salaries of county 
officers are paid; provided, that such deputies or clerks are not employed 
unless sufficient work is on hand to warrant such assistance. [R. C. 1905, 
§ 2618; 1905, ch. 79, § 2.] 

§ 3539. County commissioners may employ additional help. The provisions 
of this article shall in no wise deprive the board of county commissioners 
in the various counties of the state of any authority to furnish any additional 
help, beyond the limitations of this article, that may be required to properly 
do the business work of such officers and at salaries named by such board. 
but each county officer for whom a deputy or clerk is provided by the pro- 
visions of this article or by a board of county commissioners, shall be entitled 
to choose such deputy or clerk. [R. C. 1905, § 2619; 1905, ch. 79, § 3.] 


ARTIOLE 18.— PRINTERS. 


§ 3540. Pay required. [In all cases where publication of legal notices of 
any kind is required or allowed by law, the person or officer desiring such 
publication shall be required to pay seven cents per counted line of nonpareil 
type for the first insertion and four cents per line of nonpareil for each sub- 
sequent insertion; or five cents per counted line of brevier type for the first 
insertion and three cents per line of brevier type for each subsequent inser- 
tion. All tabulated rule and figure matter shall be computed at double the 
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rates for straight matter. A line shall be construed to mean thirteen ems 
Pica in length. ] In all cases of publication of notices required by law, the 
plaintiff, except in divorce cases, may designate the legal newspaper pub- 
lished within the county in which such notice shall be published. [1909, ch. 
178; R. C. 1905, § 2620; 1887, ch. 51, § 1; R. C. 1899, § 2099.] 

The foregoing section constitutes Laws 1909, ch. 178, which amends R. C. 1905, § 2620, 
to read as above. All of section 3540, except the last sentence, is probably superseded 
by sections 3308, 3309, although the latter section seems to overlook the amendment in 
Laws 1909, above mentioned. Prior to that amendment, R. C. 1905, § 2620, read as fol- 
lows: “In all cases where publication of legal notices of any kind is required or al- 
lowed by law, the person or officer desiring such publication shall be required to pay 
seventy-five cents per square of twelve lines of nonpareil type or its equivalent for the 
first insertion and fifty cents per square for each subsequent insertion. And in all cases 
of publication of notices in connection with sales upon execution the plaintiff, except in 
divorce cases, may designate the newspaper published within the county in which such 
notice shall be published; in all legal advertisements fractional parts of twelve lines 
ehall be paid for at the rate of ten cents per line of nonpareil type or its equivalent.” 


ARTICLE 19.— Frees IN Marrers or Esrrays. 


§ 3541. Fees allowed. The following fees are allowed in cases of estrays: 

1. To justices of the peace, for issuing any warrant of appraisement, fifty 
cents. 

2. For filing and entering in his docket the sworn report of appraisers, 
fifty cents. 

3. Taking and entering the affidavit of the taking up of any estray, fifty 
cents. 

4. For posting notices of estray and certifying to a copy of the sworn 
reports of the appraisers to.the register of deeds, fifty cents. 

D). Posting notices and selling an estray, two dollars. 

6. Advertising an estray, if published in a newspaper, three dollars. 

7. To each appraiser, twenty-five cents. 

8. To the register of deeds for entering certified copy of sworn report of 
appraisers, twenty-five cents. 

9. For each inspection of the estray register, ten cents. [R. C. 1905, § 2621; 
R. C. 1899, § 2100. ] 


ARTICLE 20.— OFFICIAL REPORTS OF COUNTY AND OTHER OFFICERS. 


§ 3542. Penalty. Any county, city, village, civil township, school township 
or school district officer, who 1s required by law to make an official report to 
any other county, city, village, civil township, school township or school 
district officer, board, tribunal or state officer, and who willfully neglects 
to make such report, or fails to perform such official duties, shall forfeit and 
pay to the state a penalty of not less than ten nor more than two hundred 
dollars, to be recovered from such delinquent officer, or from him and the 
sureties upon his official bond, in a civil action to be brought by the state’s 
attorney in any court of record having jurisdiction. [R. C. 1905, § 2622; 1891, 
ch. 98, § 1; R. C. 1899, § 306.] 

§ 3543. Examination of records. State’s attorney to prosecute. At the 
end of the term of office of each county officer, or at any time it may seem 
advisable, it shall be the duty and authority of the board of county commis- 
sioners to examine the records of his office to ascertain if they have been 
properly kept, or to secure such examination by the state examiner or other 
competent accountants. Any failure or irregularity discovered must be 
remedied, or it shall become the duty of the state’s attorney to prosecute an 
officer guilty thereof for neglect as provided in the last section. It shall 
also be the duty of the city council, board of aldermen, village trustees, civil 
township supervisors, school township or school district board, as the case 
may be, to examine the records of their several officers in a like manner, or 
to employ a competent accountant to make such examination. Upon com- 
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plaint of irregularity by the proper board the state’s attorney shall prosecute 
as provided in the last section. [1913, ch. 116; R. C. 1905, § 2623; 1891, ch. 
98, § 2; BR. C. 1899, § 307.] 

§ 3544, Blanks to be furnished. It shall be the duty of the county, city, 
village, civil township, school township or school district officer to provide 
at the expense of the county, city, village, civil township, school township 
or school district such blanks and records as are necessary for making the 
proper record and the transaction of any official business connected with his 
office. [R. C. 1905, § 2624; 1891, ch. 98, § 3; R. C. 1899, § 308.] 


ARTICLE 21.— MISCELLANEOUS PROVISIONS. 


§ 3545. Fees for interpreters. Interpreters or translators may be allowed 
such compensation for their services as the court shall certify to be reason- 
able and just, to be paid and collected as other costs, but the same shall not 
cal a dollars per day. [1907, ch. 89; R. C. 1905, § 2625; R. C. 1899, 

§ 3546. Fees for acknowledgments. Officers authorized by law to take 
and certify acknowledgments of deeds and other instruments are entitled to 
charge and receive twenty-five cents each therefor, and for administering 
eT i certifying the same, ten cents. [R. C. 1905, § 2626; R. C. 1899, 

§ 3547. Taxing costs. In all actions, motions and proceedings in the su- 
preme, district or justices’ courts, the costs of the parties shall be taxed and 
entered on record separately. [R. C. 1905, § 2627; R. C. 1899, § 2103.] 

§ 3548. Fees paid in advance or security given. The clerk of the supreme 
court and of each district court, the county judge, sheriff, justice of the peace, 
constable or register of deeds may in all cases require the party for whom 
any service is to be rendered to pay the fees in advance of the rendition of 
such service, or to give security for the same, to be approved by the officer. 
[R. C. 1905, § 2628; R. C. 1899, § 2104.] 

§ 3549. Fee bill to be posted. Penalty. All officers whose fees are by this 
chapter determined are required to make a schedule of their respective 
fees and keep the same in their respective offices in a conspicuous place; 
and if any such officer shall neglect to do so, he shall for such neglect forfeit 
and pay the sum of five dollars, to be recovered by a civil action before 
any justice of the peace for the use of the county in which the offense was 
committed. [R. C. 1905, § 2629; R. C. 1899, § 2105.] 

3550. Bailiffs, compensation of. It shall be the duty of the district court 
at each term thereof to appoint a competent number of bailiffs to wait on 
the jury and court during the term, who shall be allowed for their services 
two dollars per day, to be paid by the county. [R. C. 1905, § 2630; R. C. 1895, 
§ 2106. ] 

§ 3551. Per diem oath. Penalty. Each officer, whose salary is in the nature 
of a per diem, shall, before drawing any money on account of such salary, 
subscribe an oath or affirmation in the following form: 

I, A. B., do solemnly swear (or affirm) that I have been ................. 
days necessarily and diligently engaged in the duties of my office as (insert 
title of office). 
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CHAPTER 44. 
CITIES. 


ARTICLE 1. ORGANIZATION oF CiTTIEs, §§ 3552-3564. 
2. ORGANIZATION OF VILLAGES, Towns, oR CrTTEs In Trergitory EmM- 
BRAOING More THan Onze County, §§ 3564a-3564e. 
3. THE Mayor, §§ 3565-3580. 
4. Crry Counort, §§ 3581-3598. 
5. Powrrs oF THE City Counor, §§ 3599-3606. 
6. REGULATION oF RaTEs FOR PuBLic SERVICE OR UTILITY, §§ 3607-3609. 
?%. Powers AND Duties oF OFFICER, §§ 3610-3623. 
8. Crry AupbIToR, §§ 3624-3626. 
9. CLarms For INJuRIES, §§ 3627-3629. 
10. Crry ATToRNEY, § 3630. 
11. Crry TREasuRER, §§ 3631-3640. 
12. Crry ASSESSOR AND BoarD OF EQuaLizaTION, §§ 3641-3646. 
13. PoLIcE MaGIsTRATE AND CITY JUSTICE OF THE PRacz, §§ 3647-3662. 
14. Crry ENGINEER, § 3663. 
15. PoticeE OFrFicers, §§ 3664, 3665. 
16. Exxections, §§ 3666-3675. 
17. FINANOE, §§ 3676-3684. 
18. OPENING or Streets, ALLEYS, Ero., §§ 3685-3688. 
19. SIDEWALKS, §§ 3689-3696. 
20. SEWERS, PavING AND WaTER Mains, §§ 3697-3743b. 
21. SpectaL Street Licutine System, §§ 3744-3746. 
22. IMPROVEMENT OF Roaps LEADING TO CITIES, §§ 3747-3766. 
23. CORPORATE Limits, §§ 3750~3756. 
24. MIscELLANEOUS, §§ 3757-3761. 
25. CORRECTION OF VILLAGE PLATS, §§ 3762-3766. 
26. VALIDATING CERTAIN CITY ORDINANCES, §§ 3767-3770. 


ARTICLE 1.— ORGANIZATION OF CITIES. 


§ 3552. Cities incorporated, how. Any city in this state, and any incor- 
porated town or village therein, having a population of not less than five 
hundred inhabitants, may become incorporated, under this chapter, as a 
city in the manner following: "Whenever one-twentieth of the legal voters 
of such city, or one-tenth of the legal voters of such incorporated town or 
village, voting at the last preceding general election, shall petition the mayor 
and council of such city, or the president and trustees of such incorporated 
town or village, to submit the question as to whether such city, incorporated 
town or village, shall become incorporated under this chapter, to a vote of 
the electors in such city, town or village, it shall be the duty of such mayor 
and council of such city, or president and trustees of such incorporated town 
or village, to submit such question accordingly, and to appoint a time and 
place or places at which such vote may be taken, and to designate the persons 
who shall act as judges and clerks at such election; but such question shall 
not be submitted oftener than once in two years. [R. C. 1905, § 2632; 1887, 


ch. 73, art. 1, § 1; R. C. 1899, § 2108; 1905, ch. 62, § 1.] 

Special charter of city failing to organize under this chapter not repealed. Tripp v. 
City of Yankton, 10 S. D. 516, 74 N. W. 447. 

City incorporated under special charter, which organizes under general act, governed 
by general school law; any special act providing for board of education ceases to be in 
force. State v. Power, 5 8. D. 627, 59 N. W. 1090. 

—§ 3553. Notice of election. The mayor of such city and president of such 
incorporated town or village shall give at least twenty days’ notice of such 
election by publishing a notice thereof in one or more newspapers within such 
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city, incorporated town or village, but if no newspaper is published therein, 
then by posting at least five copies of such notice in each ward or voting 
precinct of such city, town or village, if divided into wards and precincts; 
if not, then within such city, town or village. [R. C. 1905, § 2633; 1887, ch. 73, 
art. 1, § 2; R. C. 1899, § 2109; 1905, ch. 62, § 2.] 
, § 3554. Form of ballots. The ballots to be used at such election shall be 
in the following form: 

‘‘ For city organization under general law, ae | 
The electors to designate their choice by inserting the words ‘‘ yes ’’ or ‘‘ no ”’ 
within such square. The judges of such election shall make returns thereof 
to the city council of such city, or trustees of such incorporated town or 
village, whose duty it shall be to canvass such returns, and cause the result 
of such canvass to be entered upon the records of such city, town or village. 
If a majority of the votes cast at such election shall be for city organization 
under general law, such city shall thenceforth be deemed to be organized 
under this chapter; and the city, village or town officers then in office, shall 
thereupon exercise the powers conferred upon like officials by this chapter, 
until their successors shall be elected and qualified. [R. C. 1905, § 2634; 1887, 
ch. 73, art. 1, § 3; BR. C. 1899, § 2110; 1905, ch. 62, § 3.] 


Upon what basis majority essential to adoption of constitutional or other special 
proposition submitted at general election is to be computed. 22 L.R.A.(N.S.) 478. 


§ 3555. Acts and proceedings, legalized. That in all cases where there has 
been an incorporation of a village into a city heretofore attempted under the 
provisions of article one (1) of chapter thirty (30) of the Revised Codes of 
North Dakota for the year 1905 [sections 3552-3554, 3556-3564 herein], and 
the laws amendatory thereof, such attempted incorporation of such village 
into a city, under the name assumed, shall be, and hereby is legalized in each 
aud every case, and declared a valid and effective incorporation, and this shall 
be true notwithstanding the omission of any matter and thing by law required 
as a& prerequisite to the incorporation of such village into a city, and notwith- 
standing any defect in the proceedings had for that purpose, and any election 
called by the officers of such incorporated city and had therein for any pur- 
pose and any by-law, resolution or ordinance heretofore adopted by such city, 
or corporate act of any character indulged in, is hereby legalized and declared 
valid; provided, that nothing herein contained shall affect any action or pro- 
ceeding now pending. [1911, ch. 313.] 

§ 8556. Organization of unorganized territory. Wheuever any area of con- 
tiguous territory in this state not exceeding four. square miles shall have 
residing thereon a population of not less than five hundred inhabitants, which 
shall not already be included within any incorporated town or city, the same 
may become incorporated as a city in manner following: Any fifty legal 
voters thereof may file in the office of the county auditor of the county in 
which such inhabitants reside a petition addressed to the board of commis- 
sioners of such county, and if the territory described in said petition shall 
be in more than one county, then the petition shall be addressed to the board 
of commissioners of the county where the greater part of such territory is 
situated, which petition shall define the boundaries of such proposed city, 
and state the number of inhabitants residing within such limits, and also 
state the name of such proposed city, and shall contain a prayer that the 
question be submitted to the legal voters residing within such limits, whether 
they will organize as a city under this chapter. It shall be the duty of the 
board to fix a time and place, within the boundaries of such proposed city, 
at which an election may be held to determine such question; and such 
commissioners shall name the persons to act as judges in holding such election, 
and shall give notice thereof by causing ten notices to be posted in public 
places within such proposed city, and section 3554 shall be applicable to such 
election; provided, that the returns of such election shall be made to, and 
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canvassed by, the board of county commissioners instead of the city council, 
and the result of such election shall be entered upon the records of such 
board of county commissioners. If a majority of the votes cast at such election 
shall be ‘‘ for city organization under general law,’’ the inhabitants of such 
territory described in such petition shall be deemed to be incorporated as 
a city under this chapter, and with the name stated in the petition. [R. C. 
1905, § 2635; 1905, ch. 62, § 4.] 
See sections 35644—-3564e. 


Does not empower county commissioners to require submission of question of sale of 
liquor within city limita. State ex rel. Cook v. Tripp County, 29 S. D. 358, 137 N. W. 
554. 


§ 8557. Duty of mayor and council on change of organization. It shall be 
the duty of the mayor and city council of any city, or the president and 
board of trustees of any town or village, which shall have voted to change 
its organization to a city under this chapter, to call and give notice of an 
election to elect city officers and designate the time and places of holding 
the same. Such notice shall be published in a uewspaper if there is one 
within the town or village, or if not, then posted in ten public places therein 
for at least twenty days before such election. The mayor and city council, 
or president and trustees, as the case may be, shall appoint the judges and 
clerks to hold such election, cauvass the returns thereof, and cause the result 
to be entered upon the records of the city, town or village; and the provisions 
of this chapter relative to the election of city officers shall be applicable 
thereto; but at such election aldermen may be elected on a general ticket; 
provided, however, in case of cities organizing under section 3556, the county 
commissioners shall call and give notice of the election and perform the same 
duties relative thereto, as is above required to be performed by the mayor 
and city council or president and trustees of such cities, towns and villages. 
[R. C. 1905, § 2636; 1905, ch. 62, § 5.] 

§ 3558. Term of officers. The city officers elected under either of the pre- 
ceding sections shall hold their respective offices until the succeeding regular 
election for such offices respectively, and until their successors are elected 
as provided in this chapter. [R. C. 1905, § 2637; 1905, ch. 62, § 6.] 

§ 3559. Special charter. Whenever any city iu this state shall organize 
under this chapter any special charter that may have been granted to such 
city shall, be null and void. [R. C. 1905, § 2638; 1905, ch. 62, § 7.] 

§ 3560. Court take judicial notice. All courts in this state shall také ju- 
dicial notice of the existence of cities organized under this chapter, and 
of the change of the organization of any city from its original organization 
to its organization under this chapter; and from the time of organization the 
provisions of this chapter shall be applicable to such city, and all laws in 
conflict herewith shall no longer be applicable. But all laws or parts of laws 
not inconsistent with the provisions of this chapter shall continue in force 
and be applicable to any such city the same as if such change had not taken 
place. [R. C. 1905, § 2689; 1887, ch. 73, art. 1, § 4; R. C. 1899, § 2111; 1905, 
ch. 62, § 8.] 

§ 3561. Bodies corporate. Cities organized under this chapter shall be 
bodies politic and corporate under the name and style of ‘‘ City of (name),’’ 
and under such name may sue aud be sued, contract and be contracted with, 
acquire and hold real and personal property for corporate purposes, have 
@ common seal and change the same at pleasure, and exercise all the powers 
hereinafter conferred. [R. C. 1905, § 2640; 1887, ch. 73, art. 1, § 5; R. C. 
1899, § 2112; 1905, ch. 62, § 9.] 


Oo may maintain quo warranto to test validity of organization of municipal corpo- 
ration or political subdivision of state. 21 L.R.A.(N.S.) 685. 


§ 3562. Vested rights. All rights and property of every kind and descrip- 
tion which were vested in any municipal corporation under its former organiza- 
tion, shall be deemed and held to be vested in the same municipal corpora- 
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tion upon its being incorporated under the provisions of this chapter, but 
no rights or liabilities, either in favor of or against such corporation, exist- 
ing at the time of so becoming incorporated under this chapter, and no 
action or prosecution of any kind, shall be affected by such change, but the 
same shall stand and progress as if no change had been made; provided, that 
when a different remedy is given by this chapter, which may properly be 
made applicable to any right existing at the time of such city so becoming 
incorporated under this chapter, the same shall be deemed cumulative to the 
remedies before provided and used accordingly. [R. C. 1905, § 2641; 1887, 
ch. 73, art. 1, § 6; BR. C. 1899, § 2113; 1905, ch. 62, § 10.] 

§ 3563. Filing and recording proceedings. The corporate authorities of 
any city which may become organized under this chapter shall, within three 
months after organization hereunder, cause to be filed in the office of the 
register of deeds in the county in which such city is situated, a certified copy 
of the entry made upon such records of the city, as to the canvass of the 
votes, showing the result of such election, whereby such city became so 
organized, and such register of deeds shall record the same, and such corporate 
authorities shall also cause a like certificate to be filed in the office of the 
secretary of state, who shall file the same and keep a registry of cities or- 
ganized under this chapter. [R. C. 1905, § 2642; 1887, ch. 73, art. 1, § 7; 
R. C. 1899, § 2114; 1905, ch. 62, § 11.] 

§ 3564. Legal identity of cities not changed. All ordinances and resolu- 
tions in force in any city at the date of its organization under this chapter 
shall continue in full force and effect until repealed or amended, notwith- 
stauding such change of organization, and such change of organization shall 
not change the legal identity of such city as a corporation. [R. C. 1905, § 2643; 
1887, ch. 73, art. 1, § 8; R. C. 1899, § 2115; 1905, ch. 62, § 12.] 


ARTIOLE 2.— ORGANIZATION OF VILLAGES, TOWNS OR CrriEs IN TERRITORY Em- 
BRACING Morr THAN ONE Counry. 

The act constituting this article concludes with an emergency section reciting that 
“there is now no law eee for the organization of villages, towns or cities contain- 
ing less than five hundred inhabitants, which territory is embraced in more than one 
county ” — doubtless alluding to section 3556. 

This article is probably superseded as to organization of villages by Laws 1911, ch. 
314, constituting sections 3932-3941 herein. 


§ 3564a. When organized. Whenever any area of contiguous territory in 
this state, not exceeding four square miles, shall have residing thereon a 
population of not less than one hundred inhabitants, which shall not already 
have beer included within the corporate limits of any incorporated village, 
town or city, and which territory to be embraced in the limits of said village, 
town or city in more than one county, the same may become incorporated as 
a village, town or city in the manner provided in section 3556. [1907, ch. 266, 
§ 1.] 

§ 3564b. Other provisions applicable. Chapter thirty of the political code 
of North Dakota is hereby made applicable to the organization, power and 
duties of such village, town or city and its officers, except as herein otherwise 


eepeciany provided. [1907, ch. 266, § 2.] 
Chapter 30 of political code ” is comprised in sections 3552-3770 herein. 


§ 3564c. Assessor appointed. There shall be appointed by the trustees or 
mayor of all villages, towns or cities incorporated under the provisions of this 
article, an assessor for the territory embraced in each of the counties in which 
said village, town or city is located, and which said assessor shall have the 
same power, and perform the same duties as assessors in villages, towns or 
cities embraced within the limits of a single county, and shall return to the 
trustees of such village, town or city council the assessment of property 
embraced within the portion of the city for which they are appointed. [1907, 


ch. 266, § 3.] a 
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_§ 3564d. Proceedings of equalization board. The village or town clerk or 
city auditor, after action by the village, town or city board of equalization, 
shall return a separate report to each of the county auditors of the counties 
in which any portion of said village, town or city is located, the equalization 
of the property contained in such county, and thereafter the board of county 
commissioners of each of the counties shall perform the same duties as to 
such assessment, levy and collection of taxes as if the whole village, town or 
city was embraced within the limits of said county. [1907, ch. 266,.§ 4.] 

§ 3564e. Duty of county treasurer. The county treasurer of each county 
shall perform the same duties in relation to all property returned as assessed 
' by said village, town or city in the county of which. said treasurer is an officer, 
in the same manner and to the same extent as is now provided by law for the 
levy and collection of taxes. [1907, ch. 266, § 5.] 


ARTICLE 3.— THE MAYor. 


§ 3565. Mayor. The chief executive officer of the city is the mayor, who 
shall be a qualified elector within the city, and who shall hold his office for 
two years and until his successor is elected and qualified. [R. C. 1905, 
§ 2644; 1887, ch. 73, art. 2, § 1; R. C. 1899, § 2116; 1905, ch. 62, § 13.] 

. Vacancy. Whenever a vacaucy occurs in the office of mayor and 
the unexpired term is one year or more from the date such vacancy occurs, 
it shall be filled by an election. [R. C. 1905, § 2645; 1887, ch. 73, art. 2, § 2; 
R. C. 1899, § 2117; 1905, ch. 62, § 14.] 

§ 3567. Vacancy. If the vacancy is less than one year the city council 
shall elect one of its number to act as mayor, who shall possess all the rights 
and powers of the mayor until the next annual election and until a mayor 
is elected and qualified. [R. C. 1905, § 2646; 1887, ch. 73, art. 2, § 3; R. C. 
1899, § 2118; 1905, ch. 62, § 15.) | 

§ 3568. Removal. If the mayor at any time during his term of office re- 
moves from the city, his office shall thereby become vacant. [R. C. 1905, 
§ 2647 ; 1887, ch. 73, art. 2, § 5; R. C. 1899, § 2119; 1905, ch. 62, § 16.] 

§ 3569. Duties. The mayor shall preside at all meetings of the city council, 
but shall not vote except in case of a tie, when he shall give the casting vote. 
‘et oi 1905, § 2648; 1887, ch. 73, art. 2, § 6; R. C. 1899, § 2120; 1905, ch. 62, 

17. 

§ 3570. Power of removal. The mayor shall have power to remove any 
officer appointed by him whenever he shall be of the opinion that the interests 
of the city demand such removal; but he shall report the reasons for such 
removal to the council at its regular meeting. [R. C. 1905, § 2649; 1887, ch. 
78, art. 2, § 7; BR. C. 1899, § 2121; 1905, ch. 62, § 18.] 

Discretion of mayor as to removal of appointive officer. State v. Williams, 6 8. D. 
119, 60 N. W. 410. 

§ 3571. Peace officer. He may exercise within the city limits the powers 
conferred upon sheriffs to suppress disorder and keep the peace. [R. C. 1905, 
§ 2650; 1887, ch. 73, art. 2, § 8; R. C. 1899, § 2122; 1905, ch. 62, § 19.] 

§ 3572. Release of prisoners. He may release any person imprisoned for 
violation of any city ordinance, and shall report such release with the cause 
thereof, to the city council at its first session thereafter. [R. C. 1905, § 2651; 
1887, ch. 78, art. 2, § 9; R. C. 1899, § 2123; 1905, ch. 62, § 20.] 

§ 3573. Enforcement of ordinances. He shall perform all such duties as 
are or may be prescribed by law or by the city ordinances, and shall take 
eare that the laws and ordinances are faithfully executed. [R. C. 1905, § 2652; 
1887, ch. 73, art. 2, § 10; R. C. 1899, § 2124; 1905, ch. 62, § 21.] 

§ 3574. Inspection of records. He shall have power at all times to examine 
and inspect the books, records and papers of any agent, employe or officer 
of the city. [R. C. 1905, § 2653; 1887, ch. 73, art. 2, § 11; R. C. 1899, § 2125; 


1905, ch. 62, § 22.] ~ 
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§ 3575. Messages to council. The mayor shall annually, and from time 
to time, give the council information relative to the affairs of the city, and 
shall recommend for its consideration such measures as he may deem ex- 
pedient. [R. C. 1905, § 2654; 1887, ch. 73, art. 2, § 12; RB. C. 1899, § 2126; 
1905, ch. 62, § 23.] 

§ 3576. Power to keep the peace. He shall have power when necessary 
to call on each male inhabitant of the city over the age of eighteen years to 
aid in enforcing the laws and ordinances, and to call out the militia to aid 
in suppressing riots and other disorderly conduct, or to carry into effect any 
law or ordinance, subject to the authority of the governor as commander 
in chief of the militia. [R. C. 1905, § 2655; 1887, ch. 73, art. 2, § 13; R. C. ° 
1899, § 2127; 1905, ch. 62, § 24.] 

§ 3577. Removal. In case the mayor or any other municipal officer shall 
at any time be guilty of a palpable omission of duty, or shall willfully and 
corruptly be guilty of oppression, maleonduct or misfeasance in the discharge 
of the duties of his office, he shall be liable to be prosecuted criminally in any 
court of competent jurisdiction, and on conviction shall be fined in a sum 
not exceeding one thousand dollars, and the court in which such conviction 
shall be had shall enter an order removing such officer from office. [R. C. 
1905, § 2656; 1887, ch. 73, art. 2, § 14; R. C. 1899, § 2128; 1905, ch. 62, § 25.] 

§ 3578. Ordinances revised and passed. How. He may appoint by and 
with the advice and consent of the city council one or more competent persons 
to prepare and submit to the city council for its adoption or rejection, au 
ordinance for the revision of the enactment of new and additional ordinances 
and the amendment of existing ordinances of such city for the government 
thereof. The city attorney shall be appointed as one of the persons to prepare 
and submit such ordinances so revised, added to and amended, and the com- 
pensation of such reviser or revisers, including the city attorney, shall be de- 
termined and fixed by the city council and paid out of the city treasury. 
Such revision, additional ordinances and amendments may be passed as a 
single ordinance, and be published in pamphlet or book form, by and under 
the authority of the city council and shall be valid and effective without 
publication in a newspaper. [1913, ch. 77; R. C. 1905, § 2657; 1887, ch. 73, 
art. 2, § 15; R. C. 1899, § 2129; 1905, ch. 62, § 26.] 

§ 3579. May sign or veto. He shall have power to sign or veto any ordi- 
nance or resolution passed by the council. [R. C. 1905, § 2658; 1887, ch. 73, 


art. 2, § 16; R. C. 1899, § 2130; 1905, ch. 62, § 27.] 


"Resolution for repaving of certain streete is subject to veto by mayor. State ex rel. 
Kettle River Quarries Co. v. Duis, 17 N. D. 319, 116 N. W. 751 


§ 8580. Appointment of policemen and chief. He shall have power to ap- 
point any number of policemen which he and the city council may deem 
necessary to preserve the peace of the city, and shall appoint one of the 
number as chief of police, which appointment of chief shall be subject to the 
approval of the council. [R. C. 1905, § 2659; 1887, ch. 73, art. 2, § 17; R. C. 
1899, § 2131; 1905, ch. 62, § 28.] 


ARTICLE 4.— City CoUNCIL. 


§ 3581. City council. The city council shall be composed of the mayor a‘id 
aldermen. [R. C. 1905, § 2660; 1887, ch. 73, art. 3, § 1; R. C. 1899, § 2132; 
1905, ch. 62, § 29.] 

§ 3582. Number of aldermen. The number of aldermen shall be as follows: 
In cities of six hundred inhabitants or less, four aldermen who shall be 
elected at large; exceeding six hundred but not exceeding two thousand 
inhabitants, six aldermen; exceeding two thousand but not exceeding four 
thousand, eight aldermen; exceeding four thousand but not exceeding ten 
thousand, twelve aldermen; exceeding ten thousand but not exceeding fifteen 
thousand, fourteen; and two additional aldermen for each ten thousand in- 


860 


Cities. POLITICAL CODE. §§ 3582-3589 


habitants over fifteen thousand ; provided, that in cities of over one hundred 
thousand inhabitants there shall be elected thirty-six aldermen and no more, 
the population to be determined by the last census; provided, however, if an 
official census has been taken by the federal government within one year it 
shall govern. [R. C. 1905, § 2661; 1897, ch. 40, § 1; R. C. 1899, § 2133; 1905, 
ch. 62, § 30.] 

§ 3583. Term of office. Aldermen shall hold their office for two years and 
until their successors are elected and qualified. [R. C. 1905, § 2662; 1887, ch. 
73, art. 3, § 3; R. C. 1899, § 2134; 1905, ch. 62, § 31.] 

§ 3584. Vacancies. If a vacancy occurs in the office of alderman by death, 
resignation or otherwise, within six months prior to the next city election, 
the board of aldermen shall appoint a person to fill such vacancy from the 
ward from which the alderman previously holding was elected or appointed; 
if earlier then such vacancy shall be filled by election. [R. C. 1905, § 2663; 
1887, ch. 73, art. 3, § 4; R. C. 1899, § 21385; 1905, ch. 62, § 32.] 


Power of common council to expel members. 63 Am. Dec. 773. : 

§ 3585. Qualifications. No person shall be eligible to the office of alderman 
who is not a qualified elector of and resident within the ward for which he 
is elected; provided, that in cities where aldermen are elected at large, he 
shall be a qualified elector of and resident within such city, nor shall he be 
eligible if he is in arrears in the payment of any tax or other liability due 
to the city, nor shall he be eligible if he is directly or indirectly interested 
in any contract whatever to which the city is a party; nor shall he be eligible 
if he shall have been convicted of malfeasance, bribery or other corrupt 
practices or crimes; nor shall he be eligible to any office, the salary of which 
is payable out of the city treasury, if at the time of his appointment he 
shall be a member of city council; nor shall any member of the city council 
at the same time hold any other office under the city government; nor shall 
he either directly or indirectly, individually, or as a member of a firm engage 
in any business transaction, other than official, with such city through its mayor 
or any of its authorized boards, agents or attorneys, whereby any money is 
to be paid directly or indirectly out of the treasury to such member or firm. 
[R. C. 1905, § 2664; 1897, ch. 40, § 2; R. C. 1899, § 2136; 1905, ch. 62, § 33.] 


Constitutionality of statute making residence within the district a qualification of a 
public officer. 32 L.R.A.(N.S.) 835. 


§ 3586. Council judge of election and qualification of members. The city 
council shall be judge of the election and qualifications of its own members. 
[R. C. 1905, § 2665; 1887, ch. 73, art. 3, § 6; BR. C. 1899, § 2187; 1909, 


ch. 62, § 34.) 
As to similar provision in Starr & Curtis Ill. Stat. | 35, see Hilligoss v. Grinolade, 32 
Ill. App. 45; Marshall v. People, 40 Ill. App. 102. 


§ 3587. Rules of procedure. It shall determine its rules of procedure, punish 
its members for disorderly conduct, and with the concurrence of two-thirds 
of the aldermen elect may expel a member, but not a second time for the 
same offense; provided, that any alderman who shall have been convicted of 
bribery shall thereby be deemed to have vacated his office. [R. C. 1905, 
§ 2666; 1887, ch. 73, art. 3, § 7; R. C. 1899, § 2188; 1905, ch. 62, § 35.] 

§ 3588. Quorum. A majority of the aldermen elected shall constitute a 
quorum to do business, but a smaller number may adjourn from time to time, 
and may compel the attendance of absentees under such penalties as may be 
prescribed by ordinance. ([R. C. 1905, § 2667; 1887, ch. 73, art. 3, § 8; R. C. 
1899, § 2139; 1905, ch. 62, § 36.] 

§ 3589. Regular meetings. The city council shall hold its regular meetings 
on the first Monday of each and every month, and may prescribe by ordinance 
the manner in which special meetings may be called. The first meeting for 
organization shall be held on the third Tuesday in April of each year. [R. C. 
1905, § 2668; 1887, ch. 73, art. 3, § 9; 1895, ch. 29, § 1; R. C. 1899, § 2140; 
1905, ch. 62, § 37.] 
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§ 3590. President and vice-president. It shall at the first regular meeting 
after the annual election in each year proceed to elect from its own members 
a president and vice-president, who shall hold their respective offices for the 
municipal year. The president of the council shall, in the absence or tem- 
porary disability of the mayor, be presiding officer of the council and shall, 
during the absence of the mayor from the city or his temporary disability, be 
acting mayor and shall possess all the powers of the mayor. In the absence 
or disability of the mayor and president of the city council the vice-president 
shall perform the duties of the mayor and president of the council. ([R. C. 
1905, § 2669; 1887, ch. 73, art. 3, § 10; 1889, ch. 33, § 1; R. C. 1899, § 2141; 
1905, ch. 62, § 37.] 

§ 3591. Meetings and record of proceedings. It shall sit with open doors 
and shall keep a journal of its proceedings. [R. C. 1905, § 2670; 1887, ch. 73, 
art. 3, § 11; R. C. 1899, § 2142; 1905, ch. 62, § 39.] 

Right of public to attend municipal council meetings. 1 B. R. C. 296. 

§ 3592. Passage of ordinances. The yeas and nays shall be taken upon the 
passage of all ordinances and on all propositions to create any liability against 
the city or for the expenditure or appropriation of money, and in all other 
cases at the request of any member, which shall be entered on the journal 
of its proceedings, and the concurrence of a majority of all the members 
elected shall be necessary to the passage of any such ordinance or proposition. 
It shall require a two-thirds vote of all the aldermen elected to sell any city 
or school property; provided, all ordinances or amendments thereto which 
have been heretofore adopted:and published by any of the cities of this state 
where the yeas and nays were not taken on the passage thereof, or were not 
entered on the journal of its proceedings, as provided herein, or where at least 
one week has not intervened between the first and second reading of said 
ordinance, as provided by this chapter, are hereby declared to be hereafter 
in full force and valid without re-enactment or republication; and all ordi- 
nances adopted by any of the cities of this state, which were not authorized 
by any of the authority conferred by law heretofore, but which would be 
authorized under the provisions of this chapter, are hereby declared to be in 
full force and effect, the same as if readopted and republished after the adop- 
tion of this chapter. [R. C. 1905, § 2671; 1887, ch. 73, art. 3, § 12; RB. C. 1899, 
§ 2143 z es 62, § 40. ] = ; 

eas and nays need no en u ° 

Shattuck v. Smith, 6 N. D. 56, 69 N. vs ciate eas | eae: cae 

Journal entries must show vote of each member of city council on passage of ordinance. 
Pickton v. City of Fargo, 10 N. D. 469, 88 N. W. 90. 

City charter; ey that vote on ordinances be by yeas and nays mandatory. 
O’Neil v. Tyler, 3 N. D. 47, 53 N. W. 434. 

Employment of attorney must be authorized or ratified by yea and nay vote of council 
to render city liable. Bosard v. Grand Forks, 13 N. D. 587, 102 N. W. 164. 

Statute is mandatory and must be substantially complied with. Milbank v. Western 
Surety Co., 21 S. D. 261, 111 N. W. 561. 

Record which shows that all members of city council voted in favor of resolution is 
equivalent to showing “yea” vote. Whittaker v. Deadwood, 23 S. D. 538, 122 N. W. 590. 
oo to prevent passage of municipal ordinance. 13 L.R.A. 844; 2 L.R.A.(NS.) 


oe i Arcam council or similar body as affected by personal interest of members. 

§ 3593. Reconsideration of vote. No vote of the city council shall be recon- 
sidered or rescinded at a special meeting unless at such special meeting there 
is present as large a number of aldermen as were present when such vote was 
taken. , oe C. 1905, § 2672; 1887, ch. 73, art. 3, § 18; R. C. 1899, § 2144; 1905, 
ch. 62, § 41. 

§ 3594. Action on reports. Any report of a committee of the council shall 
be deferred for final action thereon to the next regular meeting of the council 
after the report is made, upon the request of any two aldermen present. 
[R. C. 1905, § 2673; 1887, ch. 73, art. 3, § 14; BR. C,. 1899, § 2145; 1905, 
ch. 62, § 42.] 

862 


Cities. POLITICAL CODE. §§ 3595-3599 


§ 3595. Jurisdiction. The city council shall have jurisdiction in and over 
all places within one-half mile of the city limits, for the purpose of enforcing 
health and quarantine ordinances and regulations thereof. [R. C. 1905, § 2674; 
1887, ch. 73, art. 3, § 15; R. C. 1899, § 2146; 1905, ch. 62, § 43.] 

§ 3596. Procedure in passing ordinances. All ordinances shall be read 
twice and the second reading shall not be had in less than one week after 
such first reading, and after such first reading, before their final passage 
such ordinances may be amended and shall them be put upon their second 
reading and final passage, and if passed by the city council shall before they 
take effect, be deposited in the office of the city auditor for the approval of 
the mayor; and if the mayor approves thereof, he shall sign the same, and 
such as he shall not approve he shall return to the council with his objections 
thereto in writing at the next regular meeting of the couneil occurring not 
less than five days after the passage thereof. Such veto may extend to any 
one or more items or appropriations contained in any ordinance making an 
appropriation, or to the entire ordinance; and in case the veto only extends 
to a part of such ordinance the residue thereof shall take effect and be in 
force. But in case the mayor shall fail to return any ordinance with his 
objection thereto by the time aforesaid, he shall be deemed to have approved 
such ordinance and the same shall take effect accordingly; provided, that 
upon the return of any ordinance by the mayor, the vote by which the same 
was passed may be reconsidered by the council; and if after such reconsidera- 
tion two-thirds of all the members elected to the city council shall agree by 
yeas and nays to pass the same, it shall go into effect, notwithstanding the 
mayor may refuse to approve thereof. The vote to pass the same over the 
mayor’s veto shall be taken by yeas and nays and entered in the journal. 
All ordinances passed by the council and approved by the mayor, or passed 
over the mayor’s veto, shall be published at least once in the official news- 
paper of the city, and shall become operative immediately upon such publica- 
tion. The city auditor shall record in a book for that purpose, together with 
the affidavit of the publisher, all ordinances so passed and published; and 
such book or a certified copy of the ordinances as so recorded shall be received 
as evidence in all courts and places without further proof; or if printed in 
book or pamphlet form by the authority of the city council they shall be so 
received. All ordinances shall be styled, ‘‘ Be it ordained by the city council.’’ 
[R. C. 1905, § 2675; 1887, art. 3, ch. 738, § 16; R. C. 1899, § 2147; 1905, 


ch. 62, § 44.] 

Specific objection on appeal to admission of city ordinance book in trial of action for 
injury at railway crossing cannot be interposed where only general objection was made 
below. Merrill v. Minneapolis & St. L. R. Co., 27 8. D. 1, 129 N. W. 468. 

Ordinance book of city is properly received in evidence to establish ordinance appear- 
ing in book. Whaley v. Vidal, 27 8. D. 627, 132 N. W. 242. 


§ 3597. Publication by posting. Whenever any ordinance, notice or other 
instrument is required to be published, in any city where no newspaper is 
published, such publication and notice may be given and made by posting, 
in five public places within said city, .or the period for which such publication 
is to be made; and all ordinances and notices so posted shall have the same 
force and effect as if published in a newspaper in said city, and such posting 
shall be proven by affidavit filed in the auditor’s office. [R. C. 1905, § 2676; 
1905, ch. 62, § 45.] 

§ 3598. Official newspaper. The city council shall annually, by resolution, 
at its first meeting in May or as soon thereafter as practicable, designate 
some newspaper published in the city as the official newspaper of the city. 
[R. C. 1905, § 2677; 1905, ch. 62, § 46.] 


ARTICLE 5.— Powers OF THE CiTy COUNOIL. 
§ 3599. General powers of city council. The city council shall have power: 
1. To control the finances and property of the corporation. 
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2. To appropriate money for corporate purposes only, and provide for the 
payment of debts and expenses of the corporation. 

3. To levy and collect taxes for general and special purposes on real and 
personal property. 

4. To fix the amount, terms and manner of issuing and revoking licenses. 

9. To borrow money on the credits of the corporation for corporation pur- 
poses, and to issue bonds therefor, in such amounts and form, and on such 
conditions as it shall prescribe, but no such city shall become indebted in 
any manner or for any purpose to an amount, including existing indebtedness, 
exceeding five per cent of the taxable property therein, as determined by 
the last preceding city assessment; provided, that any incorporated city may, 
by a two-thirds vote at any special or general election increase such indebted- 
ness to an amount equal to three per cent of such assessed valuation beyond 
said five per cent limit and may issue bonds therefor; provided, further, that 
any city, when authorized by a majority vote at a general or special election, 
may become indebted in any amount not exceeding four per cent of such 
assessed value without regard to the existing indebtedness of such city for 
the purpose of constructing or purchasing water works for the purpose of 
furnishing a supply of water to the inhabitants of such city, or for the purpose 
of constructing sewers, but for no other purpose whatever, and such city may 
issue bonds therefor; provided, further, that no bonds issued under the pro- 
visions of this section shall be sold for less than their par value, and the city 
issuing such bonds shall, at or before the time of issuing the same or incurring 
the indebtedness for which the same are to be issued, provide for the collec- 
tion of a direct annual tax sufficient to pay the interest on such debt or such 
bonds when it falls due, and to pay and discharge the principal thereof when 
the same becomes due, and such provisions for the collection of such annual 
tax shall be irrepealable until such debt is paid; provided, further, that none 
of the hereinbefore mentioned bonds shall be issued either for special or 
general purposes, except as by law otherwise provided, unless at an election 
after twenty days’ notice in a newspaper published in the city, stating the 
purpose for which said bonds are to be issued and the amount thereof, the 
legal voters of such city shall, by a majority vote, determine in favor of 
issuing such bonds; provided, further, that no bonds issued under the pro- 
visions of this chapter shall be issued for a longer period than twenty years. 

6. To issue bonds in place of or to supply means to meet maturing bonds 
or for the consolidation or funding of the same or for the consolidation or 
funding of any floating indebtedness of such city. 

7. To lay out, establish, open, alter, widen, grade, pave or otherwise improve 
streets, alleys, avenues, sidewalks, wharves, parks and public grounds and 
vacate the same. 

8. To plant trees on the same. 

9. To regulate the use of the same. 

10. To prevent and remove obstructions and encroachments upon the same. 

11. To provide for the lighting of the same, and to provide for the furnish- 
ment of lights to the inhabitants of the city. 

12. To provide for the cleaning of the same. 

13. To regulate the openings therein for the laying of gas or water mains 
and pipes, and the building and repairing of sewers, tunnels and drains, and 
erecting gas or electric lights; provided, however, that any company here- 
tofore organized under the general laws of this state or any association of 
persons organized or which may be hereafter organized for the purpose of 
manufacturing illuminating gas or electricity, to supply cities, or the inhab- 
itants thereof with the same, shall have the right, by the consent of the city 
council, subject to existing rights, to erect gas or electric light works and lay 
down pipes or string wires on poles in the streets or alleys of any city in this 
state, subject to such regulations as such city may by ordinance prescribe. 
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14. To regulate the use of sidewalks and all structures thereunder; and 
to require the owner or occupant of any premises to keep the sidewalks in 
front of or along the same, free from snow or other obstruction. 

15. To regulate and prevent the throwing or depositing of ashes, offal, dirt, 
garbage or any other offensive matter in, and to prevent injury to any street, 
avenue, alley or public ground. 

16. To provide for and regulate crosswalks, curb and gutters. 

17. To regulate and prevent the use of streets, sidewalks and public 
grounds for signs, signposts, awnings, telegraph or telephone poles, horse 
troughs, racks, posting hand bills and advertisements. 

18. To regulate and prohibit the exhibition or carrying of banners, pla- 
cards, advertisements or hand bills in the streets or public grounds, or upon 
the sidewalks. 

19. To regulate and prevent the flying of flags, banners or signs across 
the streets or from houses. 

a To regulate traffic and sales upon the streets, sidewalks and public 
places. 

21. To regulate the speed of horses and other animals, vehicles, cars and 
locomotives within the limits of the corporation. 

22. To regulate the numbering of houses and lots. 

23. To name and change the name of any street, avenue, alley or other 
public place. 

24. To permit, regulate or prohibit the locating, constructing or laying 
of a track of any horse or other street railway in any street, alley or public 
place ; but such permission shall not be for a longer time than fifty years. 

25. Tq provide for and change the location, grade and crossing of any 
railroad. 

26. To require railroad companies to fence their respective railroads, or any 
portion of the same, and construct cattle guards, ¢fossings of streets and 
public roads and keep the same in repair within the limits of the corporation. 

27. To require railroad companies to keep flagmen at railroad crossings 
of streets, and provide protection against injury to persons and property; 
to compel railroads to raise or lower their tracks to conform to any grade 
which may at any time be established by such city, and where such tracks 
run lengthwise of such street, alley or highway, to keep their tracks on a 
level with the street surface and so that such tracks may be crossed at any place 
on such street, alley or highway; to compel and require railroad companies to 
make and keep open and to keep in repair, ditches, drains, sewers and cul- 
verts along and under their tracks, so that filthy and stagnant pools of 
water cannot stand on their grounds or right of way and so that the natural 
or artificial drainage of adjacent property shall not be impeded. 

28. To construct and keep in repair bridges, viaducts and tunnels, and to 
regulate the use thereof. 

29. To construct and keep in repair culverts, drains, sewers, catchbasins, 
manholes and cesspools and to regulate the use thereof. 

30. To license, tax, regulate, suppress and prohibit fortune tellers, astrologers 
and all persons practicing palmistry, clairvoyancy, mesmerism and spiritual- 
ism, hawkers, peddlers, pawn brokers, keepers of ordinaries, theatricals and 
other exhibitions, shows and amusements, ticket scalpers and employment 
agencies, and to revoke such license at pleasure; provided, however, that the 
provisions of this section with reference to hawkers and peddlers shall not 
apply to persons selling or offering for sale the products raised or grown on 
lands within this state. [For par. 30: 1911, ch. 73; R. C. 1905, § 2678, par. 30.] 

31. To license, tax and regulate hackmen, draymen, omnibus drivers, carters, 
cabmen, porters, expressmen, watermen, and all others pursuing like occupa- 
tions, and to prescribe their compensation. 

32. To license, regulate, tax and restrain runners for stages, cars, public 


houses or other things or persons. 
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33. To license, regulate, tax or prohibit and suppress billiard, bagatelle, 
pigeonhole, or any other tables or implements kept or used for a similar 
purpose in any place of public resort, pin alleys and ball alleys. 

34. To license, tax and regulate plumbers and the business of plumbing, 
and to provide the manner in which plumbing shall be done, and for the 
inspection thereof, and the manner in which the connections thereof with 
the sewers and water mains of the city may be made. 

35. To establish, purchase, erect, lease, rent, manage and maintain markets 
and market houses, municipal slaughter houses or abattoirs, and to provide 
for ee oe and use of. [For par. 35: 1913, ch. 83; R. C. 1905, § 2678, 
par. 35. 

36. To provide for the place and manner of sale of meats, poultry, fish, 
butter, cheese, lard, vegetables and all other provisions, and regulate the selling 
of the same. 

37. To regulate the sale of bread in the city and prescribe the weight and 
quality of the bread in the loaf. 

38. To provide for and regulate the inspection of meats, poultry, fish, 
butter, cheese, lard, vegetables, flour, meat and other provisions, and to license 
and regulate the sale of milk, provide for the inspection of the same, and of 
all dairies and premises wherever situated from which any milk is offered 
for sale in such city, and to prohibit the sale of impure or diseased milk. 

39. To regulate the inspecting, weighing and measuring of lumber, firewood, 
coal, hay and other articles of merchandise, to establish or purchase one or 
more city scales, and to require dealers in hay, coal, firewood or any other 
commodity which in the judgment of the city council should be weighed upon 
the city scales, to use such scales in the sale of such commodity, and such city 
is authorized to charge a reasonable fee therefor. [For par. 39: 1913, ch. 81; 
1911, ch. 79; R. C. 1905, § 2678, par. 39.] 

40. To provide for the inspection and sealing of weights and measures. 

41. To enforce the keeping and use of proper weights and measures by 
vendors. 

42. To regulate the construction, repairs and use of vaults, cisterns, areas, 
hydrants, pumps, sewers and gutters. 

43. To regulate places of amusement. 

44. To prevent intoxication, fighting, quarreling, dog fights, cock fights 
and all disorderly conduct. 

45. To regulate partition fences and party walls. 

46. To prescribe the thickness, strength and manner of constructing stone, 
brick and other buildings and the construction of fire escapes therein, and 
to provide for the inspection of all buildings within the city limits. 

47. To prescribe the limits within which wooden buildings shall not be 
erected or placed, or repaired without permission, and to direct that all and 
any buildings within said limits, which shall be known as the fire limits, when 
the same shall have been damaged by fire, decay or otherwise, to the extent 
of fifty per cent of the value, shall be torn down or removed and to prescribe 
the manner of ascertaining such damage and to provide for the removal of 
any structure or building erected contrary to such prescription, and to 
declare each day’s continuance of such structure or building a separate 
offense, and prescribe penalties therefor; and define fire proof material and 
by ordinance provide for issuing building permits, and appointment of build- 
ing inspectors. 

48. To prevent the dangerous construction and condition of chimneys, 
fireplaces, hearths, stoves, stovepipes, ovens, boilers and apparatus used in 
and about any building or manufactory, and to cause the same to be removed 
or placed in a safe condition when considered dangerous; to regulate and 
prevent the carrying on of manufactories dangerous in causing and promoting 
fires; to prevent the deposit of ashes in unsafe places; and to cause all such 
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buildings and inclosures as may be in a dangerous state to be put in a safe 
condition. 

49. To erect engine houses and provide fire engines, hose carts, hooks and 
ladders, and other implements for the prevention and extinguisbment of fires, 
and provide for the use and management of the same by voluntary fire com- 
panies or otherwise. 

50. To regulate and prevent the storage of gunpowder, tar, pitch, resin, 
coal oil, benzine, turpentine, hemp, cotton, nitroglycerine, petroleum 
or any of the products thereof, and other combustible or explosive material, 
and the use of lights in stables, shops and other places, and the building of 
bonfires; also to regulate and restrain the use of fireworks, firecrackers, tor- 
pedoes, roman candles, skyrockets and other pyrotechnic displays. 

o1. To provide for the inspection of steam boilers. 

o2. To establish and erect a city jail, house of correction and work house 
for the confinement and reformation of disorderly persons convicted of violat- 
ing any city ordinance, and make rules and regulations for the government 
of the same, and appoint necessary jailors and keepers. 

53. To use the county jail for the confinement or punishment of offenders, 
subject to such conditions as are imposed by law and with the consent of the 
board of county commissioners; and to regulate the police of the city, and 
pass and enforce all necessary police ordinances. 

04. To prevent and suppress riots, routs, affrays, noises, disturbances and 
disorderly assemblies in any public or private place. 

od. To prohibit and punish cruelty to animals. 

56. To restrain and punish vagrants, mendicants and prostitutes. 

57. To declare what shall be a nuisance and abate the same, and impose 
fines upon persons who may create, continue or suffer nuisances to exist. 

58. To erect and establish hospitals and medical dispensaries, and control 
and regulate the same, and provide and enforce quarantine regulations against 
all contagious and infectious diseases. 

09. To do all acts and make all regulations which may be necessary or 
expedient for the promotion of health or the suppression of disease. 

60. To establish and regulate cemeteries within or without the corporation, 
and acquire lands therefor by purchase or otherwise, and cause cemeteries 
to be removed, and prohibit their establishment within one mile of the cor- 
poration. 

61. To regulate, restrain and prevent the running at large of horses, mules, 
cattle, swine, sheep, goats and geese; and to provide for the establishment 
and maintenance of public grounds for the impounding of any such stock 
running at large or tethered in any street in the city in violation of its 
ordinances, and establish procedure for the impounding and discharging 
of stock so impounded and make the expenses thereof and fines imposed for 
the violation of ordinances passed under this subdivision, a lien upon such 
stock and provide for the sale thereof to satisfy such lens. 

62. To license, regulate or prohibit the running at large of dogs, and 
injuries and annoyances therefrom, and to authorize their summary destruc- 
tion when at large contrary to any such prohibition or regulation. 

63. To direct the location and regulate the management and construction 
of packing houses, renderies, bone factories, slaughter houses, soap factories, 
foundries, livery stables and blacksmith shops within, or within one mile of 
the limits of the corporation. 

64. To prohibit any offensive or unwholesome business or establishment 
within, or within one mile of the limits of the corporation. 

65. To compel the owner of any grocery, cellar, stable, pigsty, privy, sewer 
or other unwholesome or nauseous house or place, to cleanse, abate or remove 
the same, and to regulate the location thereof. 

66. To provide for the taking of the city census, but no oy census shall 
be taken oftener than once in three years. | ) 
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67. To provide for the erection and care of all public buildings necessary 
for the use of the city. 

68. To extend, by condemnation or otherwise, any street, alley or highway, 
over or across, or to construct any sewer under or through any railroad 
oe right of way or land of any railroad company, within the corporate 
imits. 

69. The city council shall have power to grant the use of, or right to lay 


' down any railroad tracks in any street of the city to any railway company. 


70. To tax, license and regulate auctioneers, lumber yards, public scales, 


' money changers and brokers. 


71. To prevent and regulate the rolling of hoops, playing of ball, flying 


' of kites, or any other amusement or practice having a tendency to annoy 


persons passing in the streets or on the sidewalks, or to frighten teams or 
horses. 
72. To regulate or prohibit the keeping of any lumber yard and the 


| placing or piling or selling of any lumber, timber, wood or other combustible 


material within the fire limits of the city. 

73..To provide by ordinance that all the paper, printing, stationery, 
blanks, fuel and all the supplies needed for the use of the city shall be 
furnished by contract let to the lowest responsible bidder. 

74. To tax, license and regulate second hand and junk stores and to forbid 
their purchasing or receiving from minors, without the written consent of 
their parents or guardians, any article whatever, and to prescribe punish- 
ment for the violation thereof. 

75. To purchase, erect, lease, rent, manage and maintain any system or part 
of system of water works, street sprinklers, hydrants and supply of water, 
fire and police signals, telephones and telephone lines, fire apparatus that 
may be of use in the prevention and extinguishment of fires, electric light 
and power plants or gas works, and to supply the same for municipal and 
commercial purposes, and to pass all ordinances, penal or otherwise, that 
shall be necessary for the full protection, maintenance, management and control 
of the property so leased, purchased or erected. [For par. 75: 1913, ch. 75; 


R. C: 1905, § 2678; 1 par. 75.] 
See section 3582. 


76. To redistrict the city into wards and prescribe the boundaries thereof, 
whenever a census of the city shall show the population to be large enough 
to require two aldermen more than are in the council at the time of making 
such census. 

76a. The city council of any city in this state having less than two thousand 
population, shall have power to re-district the city into wards for the purpose 
of equalization of population; provided, that the number of such wards shall 
not be diminished nor increased. [For this par., 1907, ch. 48.] 

77. To adopt such other ordinances, not repugnant to the constitution 
and laws of the state, as the general welfare of the city may demand. 

78. To pass all ordinances, rules and make all regulations proper or 
necessary to carry into effect the powers granted cities, with such fines, 
penalties or forfeitures as the city council shall deem proper; provided, that 
no fine or penalty shall exceed one hundred dollars and no imprisonment 
shall exceed three months for one offense. [R. C. 1905, § 2678; 1899, ch. 40; 
R. C. 1899, § 2148; 1905, ch. 62, § 47.] 


5. Bonds issued to fund debt of municipality not increase of indebtedness. Hughes Co. 
v. Livingston, 104 Fed. 306, 43 C. C. A. 541; Lawrence Co. v. Jewell, 100 Fed. 905, 41 
C. C. A. 109; City of Huron v. Savings Bank, 86 Fed. 272, 30 C. C. A. 38. 

Amount of bonds to be voted upon must be stated in notice of election. Stern v. Fargo, 
18 N. D. 289, 26 L.R.A.(N.S.) 66, 122 N. W. 403. 

Implied power of municipality ‘to borrow money. 30 Am. Dec. 190. 

What is indebtedness within meaning of prohibition against. 44 Am. St. Rep. 229. 

Bonds of municipality and defenses thereto. 98 Am. Dec. 664. 
in the hands of bona fide holders. 51 Am. St. Rep. 822. — 
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Bonds and coupons of as negotiable instruments. 23 Am. Rep. 15. 

6. Refunding bonds may be issued by city on discretion of council without action by | 
electors. Hyde v. Ewert, 16 8. D. 133, 91 N. W. 474. 

Debt cannot be increased beyond constitutional fimit even for purpose of refunding. 
Birkolz v. Dinnie, 6 N. D. 511, 72 N. W. 931. 

Bonds to refund existing indebtedness valid though exceeding debt limit. Nat. Life 
Ins. Co. v. Mead, 18 8. D. 37, 82 N. W. 78; Hyde v. ert, 16 8. D. 133, 91 N. W. 474. 

7. Cities empowered to lay out and open streets and exercise right of eminent domain.. 
Lidgerwood v. Michalek, 12 N. D. 348, 97 N. W. 541. 

As to power of city council to extend streets by condemnation. Grafton v. St. Paul, 
a. & M. R. Co, 16 N. D. 313, 22 L.R.A.(NS.) 1, 113 N. W. 598, 15 A. & E. Ann. Cas. 

Delegation by city council of power to determine width, grade, material, etc., of street 
or sidewalk. 20 L.R.A. 653. 

Injunction against municipality to prevent removal of lateral or subjacent support of 
land in laying out street. 68 L.R.A. 698. 

Liability of municipality for defects in, and want of repair of streets. 24 Am. Rep. 
25; 103 Am. St. Rep. 257; 108 Am. St. Rep. 136. 

for defective plan of street construction as distinguished from other defects. 67 

L.R.A. 253; 37 LRA. (NS.) 1150. 
for defects causing injury to, or by a runaway horse. 27 Am. Rep. 398. 
for defects or obstructions in street after closing. 20 L.R.A.(N.S.) 575. 
for acts and neglects of independent contractors. 27 Am. Rep. 647. 
for fire set by sparks from steam roller engaged in repairing street. 6 L.R.A. 
(N.S.) 1094; 20 L.R.A.(N.8.) 654. 
for injuries through unsafe conditions in parks or public grounds other than 
streets. 33 L.R.A.(N.S.) 523. 
for defects or obstructions in park strips, or sides of streets. 20 L.R.A.(NS.) 593; 
40 L.RA.(N.S.) 94. 
for defects or obstructions in paths in parks. 20 L.R.A.(N.S.) 574. 

—for injury from grading or regrading highway. 43 Am. Dec. 723; 30 Am. St. Rep. 
835. 


for nuisance caused by change of highway grade. 1 L.R.A.(N.S.) 129. 
Criminal responsibility of municipality for nuisance resulting from nonurepair of high- 
way. 39 L.R.A.(N.S.) 414. . 
Compensation to be paid for change of grade. 4 Am. &t. Rep. 401. 
Duty to erect barriers or fences along highway. 58 Am. Rep. 526. 
Duty to provide barriers against abandoned highway. 37 L.R.A.(N.S.) 1158. 
Power of city councils to vacate street. 26 L.R.A. 823. 
pene of streets, its effect and the remedies of parties prejudiced thereby. 46 Am. 
- Rep. 493. 
Injury to abutting owner by vacation of highway. 26 L.R.A. 662; 39 LRA. 68. 
to easements of light, air and access. 14 L.R.A. 370. 
Right of abutting owner to compensation for vacation of highway. 36 L.R.A.(NS.) 
1115. 


where street is vacated and used for railroad purposes. 36 L.R.A.(N.8.) 790. 
Power of municipality as against abutting owner to vacate street or portion thereof 
and devote land to private purposes. 22 L.R.A.(N.S.) 530. | 
Right of property owner whose means of access from one direction is shut off or inter- 
fered with by closing of adjoining street, or portion of street on which he is situated. 
2 L.R.A.(NAS.) 269; 30 L.R.A.(N.S.) 637. 
8. Right of municipal corporation to cut or trim trees within limits of highway. 20 
L.R.A.(N.S.) 809; 31 L.R.A.(N.S.) 951. 
Authority of municipal officers to cut or trim tree on private property to facilitate 
use of street. 20 L.R.A.(N.S.) 814. 
Trees on street as a nuisance subject to municipal control. 39 L.R.A. 670. 
Oe) ae liability for injury by trees in street. 20 L.R.A.(N.S.) 607, 649; 39 LRA. 
-) 405. 
, 9. Public traveling on sidewalk includes travel by bicycle. City liable only when 
-  @idewalks unsafe for pedestrians. Gagnier v. City of Fargo, 11 N. D. 73, 88 N. W. 1030. 
City franchise to telephone company creates vested right, not impairable by subsequent 
private grants. Removal of buildings, extraordinary use of streets, subject to public 
and vested rights. Mover of houses liable for damages to telephone lines. N. W. Tel. 
Oo. v. Anderson et al., 12 N. D. 585, 98 N. W. 706. 
Violating ordinance as to use of highway as ground of private action. 5 L.R.A.(NS.) 
7 


Right of municipal corporation to place polling booth in street. 4 L.R.A.(N.S.) 571. 
——to grant right to use streets for a private purpose. 125 Am. St. Rep. 343. 
—to grant right to maintain scales in street. 25 L.R.A.(NS.) 403. 
-———to authorize use of highway for private drain. 16 L.R.A. 715. 
——to punish use of highway which is also an offense under state law. 17 L.RA. 
(N.S.) 53. 
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Right to collect tolls for use of highway. 42 L.R.A.(N.S.) 836. 
——to prevent loitering in streets. 15 L.R.A.(NS.) 973. 
to regulate weight of loads drawn in city streets. 31 L.R.A.(N.S.) 685. 
——to regulate hitching of horses in streets. 11 L.R.A.(N.S.) 1080. 
——to restrict use of highway by bicyclist. 47 L.R.A. 290. 
-———to prohibit automobiles from using public thoroughfares. 26 L.R.A.(N.S.) 502. 
Municipal regulations affecting motor cycles in streets. 42 L.R.A.(NS.) 1068. 
License fee for use of streets by vehicles. 36 L.R.A. 413. 
Validity of license tax on vehicles used in business for which a general occupation tax 
is required. 21 L.R.A.(N<S.) 279. 
Applicability to vehicles owned by nonresidents of city ordinance imposing a license 
upon the use of vehicles. 23 L.R.A.(N.S.) 453. 
Privilege of using street for poles and wires as a contract within provision against 
impairing contract obligations. 50 L.R.A. 147. 
ty of municipality to guard building material in street. 3 L.R.A.(N.S.) 386. 
Liability of municipality which permits or fails to prevent riding bicycles on sidewalk 
for injury caused thereby. 10 L.R.A.(N.S.) 785. 
Bre) to persons injured by collision with others on the public streets. 35 Am. 
p. 781. 
aoe of children to protection against dangerous condition of highway. 22 L.R.A. 


561. 
10. Right of aaa persons temporarily to obstruct streets. 1 Am. St. Rep. 840. 
Obstruction of street in violation of police ordinance as ground for private action. 5 

L.R.A.(N.S.) 257. 

Right of person using street for play to recover for injury by defect or obstruction 
therein. 20 L.R.A.(N.S.) 753. 

Duty toward children as to obstructions or defects in street. 6 L.R.A.(NS.) 905; 20 
gore a 34 L.R.A.(N.S.) 118. _ i, ae 

as condition of highway to persons entering or leaving private property. 

L.R.A.(N.S.) 357. pte ers i sh : 

aaa liability for obstruction er defect in street by abutting owner. 20 L.R.A. 
5.) 553. 

for injury to traveler by uses permitted to abutting owner. 19 L.R.A.(N.S.) 509. 
——for defecta or obstructions by railroad occupying street. 20 L.R.A.(NS.) 553. 
——for injuries caused by horse becoming frightened at object in highway. 15 L.R.A. 

865; 98 Am. Dec. 608. 

11. Power of municipality to furnish light. 30 Am. St. Rep. 225. 
to own and operate electric light plant. 14 L.R.A. 268; 15 L.R.A.(N.S.) 711. 
to secure electric light plant by piecemeal to avoid constitutional debt limit. 12 
L.R.A.(N.S.) 433. 
to profit by its lighting plant. 24 L.R.A.(N.S.) 290. 

——to engage in business of supplying electrical fixtures. 31 L.R.A.(N.S.) 119. 
Liability for negligent operation of electric light plant. 5 L.R.A.(NS.) 536. 

13. Power of municipality to fix gas rates as incident of ita power to authorize lay- 
ing of gas mains. 18 L.R.A.(N.S.) 1197. 

Police regulation of electric companies. 31 L.R.A. 798. 

Municipal control over public nuisances upon streets and highways created by elcctri- 
cal companies. 39 L.R.A. 609. 

Electrical wires as a nuisance under municipal control. 38 L.R.A. 306; 39 L.R.A. 621. 
ee to require telegraph or telephone wires to be placed underground. 14 L.R.A. 
(N.S.) 654. 
to compel telegraph company engaged in interstate business to place wires under- 
ground. 24 L.R.A. 165. 
to require public service corporation to carry municipal wires on its poles. 32 
L.R.A.(N.S.) 997. 

Duty of municipality to inspect electric wires maintained by others in its streets. 2 
L.R.A.(N.S.) 475. 

Municipal liability for injuries by electric wires and appliances. 20 L.R.A.(N.S.) 648; 
22 L.R.A.(NS.) 1176; 1 B. R. C. 809. 

Liability for injuries due to excavations in streets. 17 Am. St. Rep. 735. 

14. Empowers city council to regulate the use of sidewalks. Gagnier v. Fargo, 11 N. 
D. 73, 95 Am. St. Rep. 705. 

Grant by city of right to use sidewalks for a private purpose. 125 Am. St. Rep. 343. 

Municipal liability for defects and obstructions in sidewalks and crossings. 20 L.R.A. 
(N.S.) 632. 
for injury by excavation maintained beneath sidewalk by abutting owner. 61 
L.R.A. 583; 7 L.R.A.(N.S.) 424; 20 L.R.A.(N.S.) 606. 
for permitting abutting owner to use areaways, hatchways, coalholes, etc. 19 
L.R.A.(N.S.) 516. 
for injury by cellarways, stairways, and other projections. 20 L.R.A.(N.S.) 662, 
635; 61 L.R.A. 583. 
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Municipal liability as to ice and snow on streets and sidewalks. 21 L.R.A. 263; 
58 L.R.A. 321; 7 L.R.A.(N.S.) 933; 13 L.R.A.(N.S.) 1105; 20 LR.A.(NS.) 201; 20 
L.R.A.(N.S.) 656. ; ; 

Liability of abutting owner for permitting water to accumulate and freeze on sidewalk 
to injury of travelers. 58 L.R.A. 328. | : 
for injury caused by ice formed from water artificially turned across sidewalk. 9 
L.R.A.(N.S.) 598; 28 L.R.A.(N.S.) 200. ; 

. Violation of police ordinance requiring removal of ice and snow as ground for private 
action. 5 L.R.A.(N.S.) 262; 6 L.R.A.(NS.) 616. 

Wren ice upon sidewalk constitutes a defect. 7 Am. Rep. 206. 

* Liability of landlord for condition of sidewalk. 23 L.R.A. 157; 26 L.R.A. 198. 

15. Power of municipal corporation to grant exclusive right or create monopoly for 
removing substances inimical to health. 21 L.R.A.(N.S.) 830; 97 Am. St. Rep. 688. 

Monopoly in contract for removal of garbage. 27 L.R.A. 540. 

Municipal power over nuisance of garbage in street. 39 L.R.A. 653. 

Injunction by municipality against nuisance of garbage. 41 L.R.A. 324. 

Municipal liability for injuries resulting from use of dumping ground. 6 L.R.A.(NS.) 

13. 


injuries inflicted by servant engaged in removing ashes or garbage. 5 L.R.A.(N. 
8.) 1005; 39 L.R.A.(N.S.) 649. 

16. Duty to remove snow or ice from crosswalks. 20 L.R.A.(N.S.) 656; 30 L-R.A. 
(N.S.) 1167. 

Liability of municipality for injuries from unevenness in crosswalk. 29 L.R.A.(N.S.) 
180; 20 L.R.A.(N.S.) 513. 

17. Exercise of police power for esthetic purposes. 34 L.R.A.(NS.) 998. 
5 Power of municipality to prevent use of property for advertising purposes. 132 Am. 

t. Rep. 92. 

“Grant of right to use streets or other public places for advertising purposes. 9 L.R.A. 
(N.S.) 455. 

Power of city as to regulation of signs and billboards in street. 21 L.R.A.(NS.) 735. 

Signboards as a nuisance in street; municipal control over. 39 L.R.A. 661. 

Power to make erection of signs conditional upon consent of neighbors. 8 L.R.A. 
(NS.) 978. 

Liability of municipal corporation for permitting signs and other objects overhanging 
street and liable to fall. 19 L.R.A.(N.S.) 517. 

Municipal liability for injury by billboard. 20 L.R.A.(N.S.) 646. 

Police regulation as to use of sig weye by electric companies. 31 L.R.A. 799. | 

Imposing license fee on telegraph or telephone company for use of streets. 1 L.R.A. 
(NS.) 581. 

Validity of license fee exacted of telegraph or telephone company as affected by 
amount. 27 L.R.A.(NS.) 627. 

Right to require telegraph or telephone wires to be placed underground. 31 L.R.A. 
806; 14 L.R.A.(N.S.) 654. 

Power of municipality in absence of express legislative authority to grant franchise to 
use street for electric lighting. 22 L.R.A.(N.S.) 933, 937. 

Power of municipality in absence of express legislative authority to grant franchise to 
use street for telephone line. 22 L.R.A.(N.S.) 934, 939. 

Municipal regulation of poles and wires as nuisances in street. 39 T.R.A. 619. 

Municipal liability for injury by poles in highway. 20 L.R.A.(NS 607. 

Power of municipal corporation to compel removal of awnings encroaching on street. 
20 L.R.A.(NS.) 146. 

Municipal regulation of awnings as nuisances. 39 L.R.A. 667. 

Violating ordinance as to awnings as ground for private action. 5 L.R.A.(NS.) 261. 

Municipal liability for injury by overhanging awnings. 20 L.R.A.(N.S.) 645. . 

Municipal liability for injury by hitching post in street. 20 L.R.A.(N.S.) 607. 

18. Delegation of power to regulate parades. 20 L.R.A. 721. 

Municipal control over parades, as nuisance in street. 39 L.R.A. 672, 

Validity of ordinances as to street parades. 25 L.R.A.(N.S.) 251. 

Municipal liability for personal: injury on account of exhibition permitted in public 
street. 9 L.R.A.(N.S.) 146. 

20. Using street for market purposes. 14 L.R.A. 558. | 

Power of municipal corporation to grant or lease space un street or sidewalk for busi- 
ness purposes. 25 L.R.A.(N.S.) 400. 

Market regulations as to sales on highway. 24 L.R.A. 584. 

21. Validity of statutes or ordinances regulating horse-drawn vehicles in city streets. 
31 L.R.A.(N.S.) 682. 

Regulation of speed of vehicles on streets. 36 L.R.A. 305. 

Public regulations as to speed of automobile. 1 L.R.A.(N.S.) 219. 

Power of municipal corporation to regulate Speed of, and signals from, trains at high- 
Way crossings. 17 L.R.A.(N.S.) 561. 

Violation of ordinance as to speed of train as ground for private action. 5 L.RA. 
(N.S.) 197, 218. 


‘ 
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24, Power of municipality to impose conditions upon giving consent to railway in 
street. 36 L.R.A. 33. 

——to make and enforce regulations respecting street railways for the protection of 
the public. 104 Am. St. Rep. 636. 
to compel change of grade of street railway in street. 70 L.R.A. 850. 
to compel street railway to sprinkle tracks. 36 L.R.A.(N.S.) 235. 

——to prevent laying an additional street car track under a franchise originally grant- 
ing. the right to lay double tracks. 36 L.R.A.(N.S.) 850. 

stoppel of town or municipality to object to street railway in street by acquiescence 
or consent to its construction or use. 7 L.R.A.(N.S.) 1187. 

Privilege of using street for street railway as a contract within provision against im- 
pairing obligation. 50 L.R.A. 143. 

Liability of municipality in damages for repeal, or interference with enjoyment, of 
street franchise. 36 L.R.A.(N.S.) 861. 

Effect of city’s permitting use of street by railroad in such way as practically to exclude 
pu to cause a reversion of the street to dedicators or abutting owners. 11 J..R.A. 
(N.S.) 589. 

Municipal liability for injury by use of highway by street railway. 19 L.R.A.(N.8.) 
521 


26. Constitutionality of statute requiring railroad company to build cattle guards. 31 
L.R.A.(N.S.) 861. 

27. Power of municipality to compel change of grade of railroad in street. 70 L.R.A. 
850. 

NB) 6 compel railroad company to light tracks in cfty. 41 L.R.A. 422; 19 L.R.A. 
.) 658. 

to require railroad company to keep highway in repair at overhead bridge. 18 

L.R.A.(N.S.) 915. 

to require safety gates at railroad crossing. 3 L.R.A.(N.S.) 141. 

ae of police ordinance as to safety gates as ground for private action. 5 J..R.A. 
(N.S.) 246. 

ere of police ordinance as to flagman as ground for private action. 5 L.R.A. 
(N.S.) 245. 

Municipal liability for in‘ury by railways in etreets. 20 L.R.A.(NS.) 624. 

28. Municipal control of bridges as a nuisance. 29 L.R.A. 681. 

Right of taxpayer, in absence of statute, to enjoin unlawful expenditures by munici- 
pality for bridges. 36 L.R.A.(N.S.) 20. 

Right of municipality without express power to permit construction of an overhead 
bridge across a public street for private purpose. 23 L.R.A.(NS.) 158. 

Duty of sounieipalt to construct and maintain bridges in condition to sustain unusual 
weight. 27 L.R. “NB.) 832. 

Duty of county or town to maintain barriers along bridges. 42 L.R.A.(N.S.) 267. 

Liability of town or municipality for injuries by interference with flow of water by 
bridge. 59 L.R.A. 856. 

——for injury to abutting owner from approach to bridge under constitutional provi- 
sion against “damaging ” private property for ‘public use without compensation. 36 
L.R.A.(NS.) 1198.. 
for injury by defects or obstructions on bridge. 20 L.R.A.(NS.) 571. 
for injury to travelers by defective bridges through defect in plan of construction. 
67 L.R.A. 268. 
for negligence of bridge tender. 19 L.R.A.(NS.) 1178. 

29. Right and duty of oer aad to provide drainage. 61 L.R.A. 673. 

Power of municipality to authorize use of highway for private drain. 16 L.R.A. 715. 

Municipal control of nuisances affecting drains and drainage. 38 L.R.A. 319; 20 
L.R.A.(N.S.) 1050. 

Liability of municipality for defects in, or want of repair of, sewers. 20 Am. St. Rep. 
626; 29 Am. St. Rep. 737. 
for injuries to property by drains and sewers. 61 L.R.A. 701; 20 L.R.A.(N.S.) 


62 7. 


for injuries to property from sewerage system not constructed according to any 
ONS adopted by competent authorities, or constructed upon a defective plan. 1 L.R.A. 
-) 952. 
for changing course of drainage to injury of private property. 5 L.R.A.(N.S.) 
881; 30 L.R.A.(N.S.) 619. 
——for damages caused by overflow of sewers. 24 Am. Rep. 556. 
for obstruction of drains and sewers. 65 L.R.A. 275. 
-——for overflow of stream used by it as a sewer. 3 L.R.A.(NS.) 1053. 
for death or sickness caused by sewage or drainage. 22 L.R.A.(N.S.) 940. 
for open drain rendering highway unsafe. 61 1..R.A. 706. 
_ —<for injury by holes, and openings in streets for sewer purposes. 20 L.R.A.(NS.) 
631. 
——for pollution of water by sewers. 61 L.R.A. 703; 1 L.R.A.(N.S.) 124. 
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Injunction against city’s drainage into water course. 23 L.R.A. 301. 

Right of municipality to create nuisance by pollution at a point where its sewers dis- 
charge. 20 L.R.A.(NS.) 1050. 

Prescriptive right of municipality to pollute streams with sewage or other harmful sub- 
stance. 25 L.R.A.(N.S.) 589. | 

Right of municipality held liable for pollution of stream to recover indemnity or con- 
tribution from one responsible therefor. 40 L.R.A.(N.S.) 1165. 

Rights and duties of municipality with respect to surface waters. 65 L.R.A. 250. 

——for changing course of surface drainage. 5 L.R.A.(NS.) 831; 30 L.R.A.(N.8.) 
619. 

——for in to property rights by surface water due to defective plan of street con- 
struction. 67 L.R.A. 260. 

aa G@amming back surface water by grading of streets. 65 L.R.A. 250; 29 L.R.A, 
(NS.) 126. 

Measure of damages recoverable from municipality for overflow from defective sewer. 
29 L.R.A.(N.S.) 860. 

Duty of municipality to guard drainage ditch along sidewalk. 27 L.R.A.(NS.) 1169. 

30, License or occupation taxes, constitutional limitation on the power to impose. 129 
Am. 8t. Rep. 249. 

Power of municipality as well as state to punish for pedating: 17 L.R.A.(N.8.) 53. 

Validity of ordinance regulating hawking and peddling. 14 L.R.A. 100. 

Validity of ordinance regulating conduct of licensed street hucksters ot peddlers. 8 
L.R.A.(N.S.) 304. 

Validity of license or occupation tax on hawkers and peddlers and persons engaged in 
soliciting orders by sample or otherwise as an exercise of the police power. 19 L.R.A. 
(N.S.) 301; 28 L.RA.(N.S.) 265. 

Validity of license tax so high as to be prohibitory in effect. 35 L.R.A.(NS.) 1074. 
oe against nonresidents by statute or ordinance as to license. 40 L.R.A. 
(N.S.) 286. 

Right to discriminate between harmless articles in legislation regulating peddlers. 21 
L. (NS.) 349; 35 L.R.A.(N.8.) 1079; 40 L.R.A.(N.S.) 1207. 

Municipal power to regulate traffic in second-hand goods, junk, etc. 24 L.R.A.(N.8.) 
1168. 


Police power as exercised by municipalities over the business of pawnbrokers, junk 
dealers, and dealers in second-hand clothes. 32 L.R.A. 116. 

Municipal regulation of pawnbrokers. 32 L.R.A. 117. 

Municipal power over business of pawnbrokers as nuisance. 38 L.R.A. 657. 

Validity of license on business of lending money as affected by amount of license fee. 
25 L.R.A.(N.S.) 583. 

Validity of ordinance requiring persons engaged in business of loaning money on chat- 
tel security or security of wages to file a record of loans made. 25 L.R.A.(NS.) 686. 

Right of municipal corporation to require theater to pay for services of fireman or 
policeman, performed at the theater or place of exhibition. 11 L.R.A.(N.S.) 700. 

Validity of contract relating to unlicensed theater. 12 L.R.A.(NS.) 617. 

Validity of legislation forbidding speculation in theater tickets. 5 L.R.A.(N.S.) 183. 

Constitutionality of anti-scalping legislation. 3 L.R.A.(N.S.) 558; 4 L.R.A.(N.S.) 480. 

31. Power of municipal corporation to grant permit for hack stand on street or side- 
walk. 25 L.R.A.(N.S.) 403. 

Power of municipality to establish exclusive hack stands. 33 L.R.A.(NS.) 471. 

Validity of contract with unlicensed cartmen. 12 L.R.A.(NS.) 617. 

32. Discrimination as to hackmen, etc., at depots, wharves, etc. 13 L.R.A. 848; 16 
L.R.A.(N.S.) 777. 

Exclusion of hackmen from railroad depot. 39: L.R.A.(N.S.) 126. 

33. Municipal regulation of gambling as a nuisance. 39 L.R.A. 523. 

Operation of slot machine as gambling. 20 L.R.A.(N.S.) 239; 34 L.R.A.(NS.) 573; 
42 LL.R.A.(NS.) 720. 

Card game paraphernalia as a gambling device. 17 L.R.A.(N.S.) 1210. 

Right to compensation for destruction of gaming apparatus. 19 L.R.A. 197. 

Gambling device as property within constitutional protection. 12 L.R.A.(NS.) 394. 

34. Delegation of municipal power as to license of plumbers. 20 L.R.A. 724. 

Constitutionality of statute requiring plumbers to secure a license. 5 L.R.A.(N.S.) 
674; 8 L.R.A.(NS.) 1116; 27 L.R.A.(N.S8.) 283. 

What constitutes a plumbing business within license statutes. 23 L/R.A.(N.S.) 677. 

Validity of contract with unlicensed plumber. 12 L.R.A.(N.S.) 617. 

‘Right of unlicensed plumber to recover for services rendered by licensed one. 2 L.R.A. 
(N.S.) 392; 21 L.R.A.(N.S.) 176. 

Who must procure plumbers’ license. 44 L.R.A.(N.S.) 1072. 

35. Power of municipality to establish and regulate markets. 43 Am. Rep. 473; 23 
Am. St. Rep. 581. 

Power to limit or regulate markets by ordinance. 85 Am. Dec. 286. 

Implied power of municipality to purchase real estate on credit for establishment of 
markets. 4 L.R.A.(N&S.) 746. 
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Delegation of municipal power as to markets. 20 L.R.A. 726. 

Market regulations restricting sales. 24 L.R.A. 584. 

Markets as additional burden on easement. 17 L.R.A. 480. 

Liability of municipality for obstruction or defect in street by market. 20 L.R.A. 
(N.S.) 614. 

Injunction against city as to nuisance of markets. 23 L.R.A. 303. 

Liability of municipal corporation for tort in connection with market house. 25 1..R.A. 
(N.S.) 95. 

36. Municipal regulation as to nuisance affecting food. 38 L.R.A. 335. 

Municipal power to regulate location or condition of bakeries. 26 L.R.A.(NS.) 842. 

37. Legislative power to fix price of bread. 33 L.R.A. 182. 

Validity of regulations as to weight of loaf of bread. 44 L.R.A.(NS.) 632. 

$8. Requiring license for sale of milk. 1 L.R.A.(NS.) 936; 27 LJR.A.(NS.) 1151. 

Constitutionality of discriminations in statutory regulations as to milk. 34 L.R.A. 
(NS.) 651. 

Police regulations prescribing standard of quality of milk. 1 L.R.A.(NS.) 918. 

Police power to prohibit adulteration or addition of other substance to milk. 1 L.RA. 
(N.S.) 928. . 

Police regulations as to food for milch cows. 1 L.R.A.(N.S.) 932. 

Particular test or analysis of milk prescribed by police regulations. 1 L.R.A.(N.S.) 
926. | 

Right to prohibit sale of milk except in bottles. 33 L.R.A.(N.S.) 401. , 

Validity and construction of regulations as to infected milch cattle. 43 L.R.A.(N.S8.) 


1072. 

41. Power of municipality to regulate use of scales by merchants. 23 L.R.A.(N.S.) 
266. 

42. Power of municipality to require removal of vaults in street. 32 L.R.A.(N.S.) 
1034. 


Power of municipal corporation to exact fee or rental for vaults or areaways in street. 
81 L.R.A.(N.S.) 868, 
Power of municipality to authorize use of highway for private drain. 16 L.R.A. 715. 
Permitting abutting owner to make sewer connection in street. 19 L.R.A.(NS.) 512. 
48. Power of municipality to construct exhibition or amusement hall. 26 L.R.A.(NS.) 
425. 
Use of public school building for entertainment. 31 L.R.A.(NS.) 589. 
Right of taxpayers to enjoin unlawful expenditures by municipality for amusements. 
86 L.R.A.(N.S.) 2. 
Necessity of franchise for amusements. 37 L.R.A. 718. 
ee power to declare particular kinds of amusement nuisances per se. 31 L.R.A. 
(NS.) 548. 
Municipal power over nuisance by public amusements. 39 L.R.A. 528. 
Injunction against amusement, by municipality. 41 L.R.A. 322. 
Requiring license for dance hall or place where dancing is taught. 27 L.R.A.(N.S.) 
357 


Right of municipality to require theater to pay for services of firemen or policemen 
performed at the theater or place of exhibition. 11 L.R.A.(NS.) 700. 

Regulations affecting moving pictures. 40 L.R.A.(N.S.) 193. 

Using streets for fair purposes. 14 L.R.A. 558. 

Prohibition of Sunday sports or games. 17 L.R.A. 830. 

What amusements are prohibited by Sunday laws. 30 L.R.A.(N.S.) 465. 

Keeping theater open on Sunday as a violation of Sunday law. 17 L.R.A.(N.S.) 1157. 

Playing baseball on Sunday as an offense. 21 L.R.A.(N.S.) 23; 32 L.R.A.(N.S.) 1186; 
41 L.R.A.(N.S.) 407. 

Surf bathing as violation of Sunday law. 30 L.R.A.(N.S.) 470. 

Validity of classification in Sunday law as to keeping open place of amusement. 32 
L.R.A.(N.S.) 1190. 

Liability of municipality for injuries by exhibition conducted by its officers or em- 
ployes. 34 LR.A.(N.S.) 464. 
on for personal injury on account of exhibition permitted in public street. 9 L.R.A. 
(N.S.) 146. 
for failure to prevent public exhibitions. 42 L.R.A.(N.S.) 864. 
for failure to prevent display of fireworks in street. 23 L.R.A.(NS.) 643. 

44, Municipal power over drunkenness as a nuisance. 39 L.R.A. 524. 

Municipal power over nuisances affecting public peace and good order. 39 L.R.A. 524. 

45. Constitutionality of party wall statutes. 67 L.R.A. 710. 

46. Constitutionality of police regulations concerning buildings. 16 L.R.A. 400. 

Constitutionality of statute limiting height of buildings. 23 L.R.A.(N.S.) 1160. 

Power to establish building line. 42 L.R.A.(N.S.) 1123. 

Delegation of municipal power as to buildings. 20 L.R.A, 725. 

Municipal power over buildings and other structures as nuisances. 38 L.R.A. 161. 

Injunction by municipality against nuisance as to buildings and other structures. 41 
L.R.A. 328; 42 L.R.A, 822. 
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Power of municipality to require permit to construct or repair buildings within its 
limita. 13 L.R.A.(N.S.) 737. 

Revocation of municipal license for buildings. 1 L.R.A.(N.S.) 458. 

Change of ordinance requiring fire escapes after compliance therewith. 2 L.R.A.(N.S.) 
398. 

Conclusiveness of official certificate approving fire escapes. 1 L.R.A.(NS.) 1091. 

Violating ordinance as to fire escapes as ground for private action. 5 L.R.A.(N:S.) 
261. 

47, Ordinance akin decision of ph aH gags final without appeal, unconstitu- 
tional. City of Sioux Falls v. Kirby, 6 S. D. 62, 60 N. W. 156, 25 LRA. 621. 
As to effect of granting beni pa to erect wooden building within certaia city limits. 
Clark v. Deadwood, 22 S. D. 233, 18 L.R.A.(N.S.) 402, 117 N. W. 131. 

Power of municipality to establish fire limits. 29 Am. Rep. 347. 

Municipal power over wooden and frame buildings. 38 L.R.A. 170. 

Injunction by municipality against wooden buildings. 41 L.R.A. 328. 

Power of municipality granting permission to build or repair wooden building within 
fire limita to limit the time of the continuance of the structure. 18 L.R.A.(N.S.) 402. 

What is a sufficient compliance with ordinance requiring buildings to be constructed 
of noncombustible material. 2 L.R.A.(N.S.) 483. ; 

Moving building within fire limits as violation of prohibition against erection within 
such limits. 24 L.R.A.(N.S.) 457. 

Power to require removal, or to prohibit repairs, of wooden building within fire limits 
when damaged or partially destroyed by fire. 21 L.R.A.(N.S.) 454. 

Remodeling, reconstructing, or augmenting building as construction or erection within 
fire-limit statute or ordinance. 26 L.P 4.(N.S.) 120. 

What constitutes repair, reconstruction, alteration, etc., of building within fire-limit 
statute or ordinance. 26 L.R.A.(N.S.) 124. 

Private action for violation of statute as to flre limits. 9 L.R.A.(NS.) 381. 

Liability of city for destroying building to stop spread of fire. 19 L.R.A. 197. 

Liability for destruction of building as a nuisance. 19 L.R.A. 198. 

Limit of power of municipality to destroy building as a nuisance. 38 L.R.A. 166. 

48. Power of municipal corporation to prohibit factories. 41 L.R.A.(N.S.) 177. 

49. Municipal liability for acts or negligence of members of fire department. 15 L.R. 
A. 781; 4 L.R.A.(N.S.) 629; 32 Am. St. Rep. 618. 
onary of municipal corporation for tort in connection with fire house. 25 L.R.A. 

8.) 94. 

Liability of, for acts of officers in demolishing buildings to prevent the spread of fire. 
47 Am. Dec. 208. 

50. Validity of regulations for fire protection other than building regulations. 41 
L.R.A.(N.S.) 456. 

The effect of city ordinances on negligence in the manufacture and storage of gun- 
powder, nitroglycerin, dynamite, and other explosives. 29 L.R.A. 721. 

Municipal regulation of explosives, as a nuisance. 38 L.R.A. 306. 

Violating ordinance as to explosives as ground for private action. 5 L.R.A.(N.S.) 
261; 48 L.R.A.(N.S.) 876. 

Municipal liability for authorizing dangerous nuisance, such as fireworks. 16 L.R.A. 
395. 

Liability of municipality for failure to prevent display of fireworks in street. 23 
L.R.A.(N.S.) 643. 

Municipal liability for failure to prevent use of explosives in street. 23 L.R.A.(N.S.) 
643; 42 L.R.A.(N.S.) 863. 

52. Liability of county or municipality for injury to one employed in or about a jail, 
prison, or other house of detention maintained by it. 23 L.R.A.(N.S.) 910. 
ornare of municipality for tort in connection with jails and prisons. 25 L.R.A. 

5.) 98. 
for personal injury by unfit condition of prison. 36 L.R.A. 293; 2 L.R.A.(N.S.) 


95. 

seat ae negligence or other tort of keeper or inmate of municipal prison. 25 L.R.A. 
(N.S.) 180. 

.-———for injury to neighboring property from maintenance of prison. 34 L.R.A.(N.S.) 
461. | 
rary false imprisonment and unlawful arrest. 14 L.R.A: 792; 44 L.R.A. 795; 47 

A. 593. 

54. Liability for injuries committed by mobs. 56 Am. Dec. 589; 88 Am. Dec. 266. 

Municipal liability for property destroyed by mobs. 24 L.R.A. 592. 
for failure to prevent riot in street. 23 L.R.A.(NS.) 638. 

55. Cruelty to animals. 41 L.R.A.(N.S.) 436. 

56. Power of municipality to punish vagrancy, which is also-.an offense under state 
law. 17 L.R.A.(N.S.) 52. 

Municipal regulation of nuisance of disorderly houses. 39 L.R.A. 521. 

57. Power of municipality to define, prevent, and abate nuisance, 36 L.R.A. 593; 27 
Am. Dec. 98; 120 Am. St. Rep. 372. 
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Power of municipality as well as state to punish for nuisance. 17 L.R.A.(N.S.) 53. 
Derivation of municipal power over nuisances. 36 L.R.A. 593. 
Right of municipality to sue to enjoin or abate public nuisance. 51 L.R.A, 657. 
Municipal power over nuisances affecting highways and waters. 39 L.R.A. 649. 
——over public nuisances upon public streets and highways created by railroads and 
other electrical companies. 39 L.R.A. 609. 
: ——over nuisances affecting public morals, decency, peace, and good order. 89 L.R.A. 
20. 
-———over buildings and other structures as nuisances. 38 L.R.A. 161. 
———over nuisances affectitig safety, health, and personal comfort. 38 L.R.A. 305. 
Repeat smoke as a public nuisance. 39 L.R.A. 551; 18 L.R.A.(N.S.) 156; 32 LRA. 
-) 554. 
——over nuisances relating to trade or business. 38 L.R.A. 641; 25 L.R.A.(N.S.) 247; 
28 L.R.A.(N.S.) 122; 40 L.R.A.(N.S.) 898. 
——to prohibit the opening or working of a quarry. 2 L.R.A.(NS.) 796. 
cays prohibit the keeping, standing, or exhibiting of stallions and jacks. 11 L.R.A. 
(N.S.) 736. 
Right of municipality to establish contagious disease hospital beyond city limits. 5 
L.R.A.(NS.) 1028; 18 L.R.A.(N.S.) 260; 25 L.R.A.(N.S.) 228. 
Especial powers of municipalities in time of epidemics. 26 L.R.A. 727. 
58. Quarantine and health laws and regulations and their validity. 47 Am. St. Rep. 
§33. 
Quarantine regulations by health authorities. 26 L.R.A. 484. 
- Authority of municipalities to prevent the spread of contagious diseases. 92 Am. 
ec. 79. 
Municipal power in epidemics. 26 L.R.A. 727, 
Power of municipalities to establish and to compel the removal of sick persons to 
pesthouses. 92 Am. Dec. 76. 
Compulsory vaccination. 25 L.R.A. 126; 36 L.R.A. 728; 17 L.R.A.(N.8.) 709. 
Power of municipality to incur the expense of vaccination. 26 L.R.A. 727. 
Municipal liability for spreading contagious disease by method of caring for patients. 
13 L.R.A.(N.S.) 1190. 
59. Health laws and regulations and their validity. 47 Am. St. Rep. 541. 
Use of public funds to protect health. 14 L.R.A. 476. 
Municipal power over nuisances affecting health. 38 L.R.A. 311. 
Validity of ordinance for destruction of food products below prescribed standard or 
unfit for use. 29 L.R.A.(N.S.) 260. 
Power of municipality to grant exclusive right or create monopoly for removal of sub- 
stances inimical to health. 21 L.R.A.(NS.) 830. 
to regulate disposition of dead animals. 38 L.R.A. 330; 9 L.R.A.(N.S.) 1197; 48 
L.R.A.(N.S.) 979. 
Reales of health authorities to forbid the use of a polluted water supply. 23 L.R.A. 
(N.S.) 766. 


Liability of municipal corporation for destroying infected house. 22 L.R.A.(N.S.) 
1128. 


for failure to enforce health ordinance. 12 L.R.A.(N.S.) 638. 

60. Power of municipality to regulate burials and cemeteries. 38 L.R.A. 327; 27 
L.R.A.(N.S.) 262; 87 Am. St. Rep. 678. 

Abandonment or sale by municipality of ground for cemetery. 42 L.R.A.(N.S.) 1216. 

61. Municipal regulation as to nuisance of keeping animals. 38 L.R.A. 332. 
7 Animals running at large in street as a nujsance subject to municipal control. 39 

.R.A. 674, 

Liability of a municipality for permitting animals in highway. 27 L.R.A. 728. 

: for failure to prevent animals running at large. 23 L.R.A.(N.S.) 642; 42 L.R.A. 

(N.S.) 862. 
for impounding animals. 27 L.R.A.(N.8.) 138. 

Constitutionality of statutes authorizing seizure of animels by humane officers. 15 
L.R.A.(N.S.) 554. 

* License and tax laws as to dogs. 40 L.R.A. 520; 17 L.R.A.(N.S.) 855; 39 L. R.A. 
(N.S.) 155. 

oust to kill dogs. 15 L.R.A. 249; 40 L.R.A. 510; 19 L.RA.(NS.) 835; 28 L.R.A. 
(N.S.) 673. 

63. Municipal power over stock yards as nuisances. 38 L.R.A. 655. 

——over slaughter houses. 38 L.R.A. 646. 

Sanitary regulations as to stables. 38 L.R.A. 653; 45 L.R.A.(NS.) 575. 

64. Power of municipal corporation to prevent stock yards within corporate limits. 
28 L.R.A.(NS.) 122. 

Right of municipality to prohibit the keeping, standing, or exhibiting of stallions and 
jacks. 11 L.R.A.(N.8.) 736. 

65. Municipal power over nuisances with respect to offensive and unwholesome smells. 
38 L.R.A. 322. 
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67. Power of municipality to construct assembly, convention, exhibition, or amusement 
hall. 26 L.R.A.(N.S.) 425. ; ae ; 

Right of municipality to permit the use of, or to lease, ita public buildings for private 
purposes. 31 L.R.A.(N.S.) 580. : ; 

Liability of municipality for neglect to repair premises. 63 Am. Dec. 350. 

68. Power of municipality in absence of express legislative authority, to grant street 
franchise for railroad. 22 L.RUA.(NS.) 925, 927, 935. sf 

Who may question validity of street franchise granted by municipality. 22 L.R.A. 

- (N.S.) 939. ; ; a 

Poe of municipality to prevent laying an additional track under a franchise origi- 

nally granting the right to lay double tracks. 36 L.R.A.(N.S.) 850. _ ; 

Liability of municipality in oomeaee for repeal or interference with enjoyment of 
street franchise. 36 L.R.A.(N.S.) 861. tees ae ; 

Effect of acquiescence or consent by a town or municipality to construction or use of 
railroad in street or highway, to estop it from objecting thereto. 7 L.R.A.(N.S.) 1187. 

Effect of city’s permitting use of street by railroad in such a way as practically to ex- 
clude public to cause a reversion of the street to dedicators or abutting owners. 11 L.R. 
A.(N.S.) 589. - . 

70. Delegation of municipal power as to license of auctioneers. 20 L.R.A. 724. 

Discrimination against nonresidents by statute or ordinance imposing license tax on 
auctioneers. 40 L.R.A.(NS.) 290. 

Validity of license on business of lending monev as affected by amount of license fee. 
25 L.R.A.(N.S.) 583. ee 

Are persons engaged in loaning their own money loan brokers within license regula- 
tions. 25 L.R.A.(N.S8.) 748. 

Effect of loan agent’s failure to procure license. 1 L.R.A.(N.S.) 1159. 

Validity of contract by unlicensed money lender. 12 L.R.A.(N.S.) 616. 

Validity of statute or ordinance requiring persons engaged in business of loaning 
money on chattel security or security of wages to file a record of loans made. 25 L.R.A. 

N.S.) 686. 

71. Municipal power as to nuisance by sliding in the streets. 39 L.R.A. 679. 

72. Regulation of storage of lumber for purpose of fire protection. 41 L.R.A.(N.S.) 
457, 

74. Municipal power over business of dealers in second-hand goods, junk, etc., as nui- 
sance. 38 L.R.A. 657. 

Police power as exercised by municipalities over the business of pawnbrokers, junk 
dealers, and dealers in second-hand clothes. 32 L. R. A. 116. 

75. City having power to construct waterworks need not pass ordinance before con- 
tracting for their construction. National Tube Works v. Chamberlain, 5 D. 54, 37 N. W. 
761. 

Power to construct waterworks not necessary incident of incorporation. Huron Water- 
works Co. v. City of Huron, 7 S. D. 9, 62 N. W. 975, 30 L.R.A. 848, 58 Am. St. Rep. 817. 

Contract to purchase plant for municipal water supply. 61 L.R.A. 46. 

Is power conferred upon a municipality to provide waterworks limited to establish- 
ment of a municipal plant. 19 L.R.A.(N.S.) 183. 

Power of legislature to compel a municipality to establish water plant or to purchase 
existing plant. 44 L.R.A.(N.S.) 1189. 

Effect of limitation of municipal indebtedness upon the acquisition of a water supply. 
59 L.R.A, 604. 

Right of taxpayer to enjoin unlawful expenditures for waterworks. 36 L.R.A.(N.S.) 
2, 

a Liabilities and duties of municipal corporations, acting as water companies. 81 Am. 

t. Rep. 486. 

Municipal liability for tort in connection with waterworks system. 61 L.R.A. 58; 25 
L.R.A.(N.S.) 239. 

Liability of municipality for lack of water to extinguish fire. 23 L.R.A. 146; 61 
L.R.A. 95; 25 L.R.A.(N.S.) 239; 36 L.R.A.(N.S.) 1045. 

77. City liable for injuries caused by negligent acts of its officials or others acting for 
it or under its authority. Ludlow v. City of Fargo, 3 N. D. 485, 57 N. W. 506. 

Agents and officers cannot bind a municipal corporation by any act which transcends 
their lawful powers. Treadway v. Schnauber, 1 D. 227, 46 N. W. 464. 

When a city contracts without an ordinance, the irregularity is not a defense where 
city received and retained benefits under the contract. McGuire v. Rapid City, 6 Dak. 
846, 43 N. W. 706. 

Acts which may be declared criminal by ordinances. 78 Am. St. Rep. 271. 

Effect of ordinances, and the territory affected by. 16 Am. Dec. 191. 

General limitations upon power to enact ordinances. 34 Am. Dec. 627. 

Injunction against void ordinances. 118 Am. St. Rep. 372. 
oe of validity of ordinances as denying equal protection of the laws. 123 Am. St. 

ep. 36. 

Grante of exclusive privileges hv municipality. 22 Am. St. Rep. 797; 27 L.R.A. 546: 
21 L.R.A.(N.S.) 830; 33 L.R.A.(N.S.) 471. 
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Discrimination by municipality between its own residents and other residents of the 
same state. 16 L.R.A. 49. 
Right of municipality to discriminate in favor of organized labor. 23 L.R.A.(N.S.) 


815. 
ab of taxpayer in absence of statute to enjoin favoritism in contracts. 36 L.R.A. 
(N.S.) 10. 
Ry Power of municipality to legislate on subjects covered by state laws. 1 L.R.A. 
( -) 382. 
to punish what is also an offense under state law. 17 L.R.A.(N.S.) 49; 110 Am. 
St. Rep. 149. 


to extend exercise of taxing or licensing power beyond the corporate limits. 15 
L.R.A.(N.S.) 294. 

to make constituent elements or operations of a business independent subjects of 
license tax. 5 L.R.A.(N.S.) 619. 

to regulate electricians and installation of electrical work. 36 L.R.A.(NS.) 78. 
to make right to transact certain business dependent upon consent of municipal 
authorities. 9 L.R.A.(N.S.) 659. ° 

to make use of property for particular purpose or in a particular manner, condi- 
tional upon consent of neighbors. 8 L.R.A.(N.S.) 978. 

Exercise of police power for esthetic purposes. 34 L.R.A.(N.S.) 998. 
ane of ordinance vesting in officers discretion as to subject matter. 1 L.R.A. 

‘S.) 940. 

May a municipal corporation question the validity of an ordinance or license under 
which a business is being conducted, in a prosecution for carrying on such business. 21 
L.R.A.(NS.) 299, | 

Liability of municipality for attempting to enforce void ordinance regulating business 
or conduct of those within its limits. 18 L.R.A.(NS.) 400; 34 L.R.A.(N.S.) 141. 

Liability of municipality in tort for acts beyond the scope of its powers. 42 L.R.A. 
(N.S.) 908; 34 Am. St. Rep. 25. 
for damages occasioned in the execution of governmental or sovereign powers. 66 
Am. Dec. 434. 
for false imprisonment and unlawful arrest under invalid ordinance. 47 L.R.A. 


593. 

Distinction between public and private functions of municipal corporations in respect 
to liability for negligence. 19 L.R.A. 452; 1 L.R.A.(N.S.) 665. 

Repudiation of distinction between public and private functions in determining liability 
for torts in connection with building used. 25 L.R.A.(N.S.) 97. 

Liability of municipality for death caused by negligence in the performance of a gov- 
ernmental function. 33 L.R.A.(N.S.) 151. 


§ 3600. Power to enforce charter by ordinance. When by this chapter the 
power is conferred upon the city council to do and perform any act or thing 
and the manner of exercising the same is not specifically pointed out, the city 
council may provide by ordinance the details necessary for the full exercise 
of such power. [R. C. 1905, § 2679; 1905, ch. 62, § 48.] 


City council has no power to pass ordinance which imposes penalty of imprisonment 
at hard labor. City of Lead v. Klatt, 13 S. D. 140, 82 N. W. 391. 

Actions brought to enforce ordinances are not criminal. City of Sioux Falls v. Kirby, 
6 S. D. 62, 60 N. W. 156; City of Madison v. Horner, 15 S. D. 359, 89 N. W. 474; City 
of Huron v. Carter, 5 S. D. 4, 57 N. W. 947. 


§ 3601. Power of council to define additional duties for city officers. The 
duties, powers and privileges of all officers of every character in any way 
connected with the city government, not herein defined, shall be defined by 
the city council, and the defining by this chapter of the duties of the city 
officers shall not preclude the city council from defining, by ordinance, further 
gnd additional duties to be performed by any such officer. [R. C. 1905, § 2680; 
1905, ch. 62, § 49.] 

§ 3602. Actions for violating ordinances. All actions brought to recover 
any fine or to enforce any penalty under or punish any violation of any ordi- 
nance of any city shall be brought in the corporate name of the city as plain- 
tiff, and no prosecution, recovery or acquittal for the violation of any such 
ordinance shall constitute a defense to any other prosecution of the same 
person for any other violation of any such ordinance, although the different 
causes of action existed at the same time, and if united would not exceed the 
jurisdiction of the court or justice of the peace. [R. C. 1905, § 2681; 1887, 
ch. 73, art. 4, § 2; R. C. 1899, § 2149; 1905, ch. 62, § 50.] 


Actions for violation of city. ordinances are not criminal. City of Madison v. Horner, 
15 S. D. 359, 89 N. W. 474; City of Huron v. Carter, 5 S. D. 4, 57 N. W. 947; City of 
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Sioux Falls v. Kirby, 6 8S. D. 62, 60 N. W. 156, 25 L.R.A. 621; City of Lead v. Klatt, 11 
S. D. 109, 75 N. W. 896. 


§ 3603. Fines and licenses paid to the city treasurer. All fines and for- 
feitures for the violation of ordinances, when collected, and all moneys col- 
lected for licenses or otherwise, shall be paid into the city treasury at such 
time and in such manner as may be prescribed by ordinance. [R. C. 1905, 
§ 2682 ; 1887, ch. 73, art. 4, § 3; R. C. 1895, § 2150; 1905, ch. 62, § 51.] 

§ 3604. Summons. Affidavit. Punishment. In all actions for the violation 
of any ordinance the first process shall be a summons; provided, that a war- 
rant for the arrest of the offender may issue in the first instance upon the 
sworn complaint of any person that any such ordinance has been violated 
and that the person making the complaint has reasonable grounds to believe 
the person charged is guilty thereof; and any person arrested under this 
warrant shall without unnecessary delay be taken before the proper officer 
to be tried for the alleged offense. Any person upon whom any fine or penalty 
shall be imposed may, upon the order of the court before whom the conviction 
is had, be committed to the county jail, city prison, workhouse, house of cor- 
rection or other place provided by the city for the incarceration of offenders, 
until such fine, penalty and costs shall be fully paid; provided, that no such 
imprisonment shall exceed three months for any one offense. The city council 
shall have power to provide by ordinance, that each person so committed 
shall be required to work for the city at such labor as his strength will permit, 
not exceeding ten hours each working day; and for such work the person 
so employed shall be allowed, exclusive of his board, one dollar and twenty- 
five cents for each day’s work on account of such fine and costs. [R. C. 1903, 
§ 2683 ; 1887, ch. 73, art. 4, § 4; R. C. 1899, § 2151; 1905, ch. 62, § 52.] 


City council cannot by ordinance impose penalty of imprisonment at hard labor. City 
of Lead v. Klatt, 13 S. D. 140, 82 N. W. 391. 


§ 3605. Jurisdiction of police magistrate. The police magistrate shall have 
exclusive jurisdiction in all cases arising under the provisions of this chapter 
or any ordinance passed in pursuance thereof. ([R. C. 1905, § 2684; 1887, 
ch. 73, art. 4, § 5; R. C. 1899, § 2152; 1905, ch. 62, § 53.] 

§ 3606. Who may serve process. Any constable or sheriff of the county 
may serve any process or make any arrests authorized to be made by any 
city officer. [R. C. 1905, § 2685; 1887, ch. 73, art. 4, § 6; R. C. 1899, § 2153; 
1905, ch. 62, § 54.] 


ARTICLE 6.— REGULATION OF RATES FOR PUBLIC SERVICE oR UTILITY. 

This article consists of Laws 1911, ch. 71. In the session laws for that year it is 
printed without any heading except the title which reads as follows: “An act author- 
izing cities incorporated under the laws of this state to regulate and fix the rate to be 
charged by persons, firms or corporations furnishing water, light, or other public service 
or utility to such cities and the inhabitants thereof.” The chapter has no repealing sec- 
tion or provision, but an emergency section recites that “there is no law in the state 
touching the subject matter hereof.” See notes to sections 3607, 3608. 

§ 3607. Powers of city council or commission. Maximum rates and charges 
for public services or utility. The city council or commission of any. city 
now or hereafter incorporated under the laws of this state, in which city any 
person, firm or corporation now is or hereafter may be exercising a franchise, 
right or license or privilege in or to any street, highway, alley or public 
place of such city for the furnishing of water, light or other public service or 
utility, to such city and the inhabitants thereof, is hereby empowered to 
prescribe by ordinance, maximum rates and charges for the service, commodity 
or utility so furnished, and to provide for the enforcement of such ordinance 
by suitable penalties; provided, that the rates and charges so fixed shall be 
just and reasonable, and when fixed, shall not be altered by the municipality 
oftener than once in five years; provided, further, that such rates and charges 
shall be fixed by the city council or commission after notice to the person, 
firm or corporation whose rates and charges are to be affected, and after rea- 
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sonable opportunity to such person, firm or corporation to appear and be 
heard in relation to such matter in such manner as the city council or commis- 
sion may by resolution determine, and on such hearing such city council or 
commission or its committee appointed for such’ purpose may by resolution 
require the production before it of all books of account, records and vouchers 
of such person, firm or corporation pertaining to the business, rates and 
charges under investigation; provided, further, that the provisions of this 
article shall not apply to any person furnishing any public service or utility, 
the rates or charges for which may now or hereafter be placed under the 
control of the board of railroad commissioners. [1911, ch. 71, § 1.] 

This section evidently supplants Laws 1909, ch. 55, § 1, which reads as follows: ‘“ The 
city council of any city row or hereafter incorporated under the laws of this state, in 
which city any person, firm or corporation now is or hereafter may be exercising a fran- 
chise, right, license or priulege in or to any street, highway, alley or public place of 
such city for the furnishing of manufactured gas for lighting and heating purposes to 
such city and the inhabitants thereof, is hereby empowered to prescribe by ordinance 
maximum rates and charges for the service, commodity or utility so furnished, and to 
provide for the enforcement of such ordinance by suitable penalties; provided, that the 
rates and charges so fixed shall be just and reasonable, and when fixed, shall not be altered 
by the municipality oftener than once in five years; provided, further, that such rates 
and charges shall be fixed by the city council after notice to the person, firm or corpora- 

_ tion whose rates and charges are to be affected, and after reasonable opportunity to such 
person, firm or corporation to appear and be heard in relation to such matter in such 
Manner as the city council may by resolution determine, and on such hearing such city 
council or its committee appointed for such purpose may by resolution require the pro- 
duction before it of all books of account, records and vouchers of such person, firm or 
corporation pertaining to the business, rates and charges under investigation.” 

Power of municipality apart from contract, to Ae Seah the rates to be charged by pub- 
lic service corporations. 33 L.R.A.(N.S.) 759; 43 L.R.A.(N.S.) 994. . 

Kinds of business affected with a public interest subjecting them to regulation and 
control in respect to rates or prices. 6 L.R.A.(N.S.) 834. 

Allowance for depreciation in plant in fixing rates for public service corporations. 38 
area bee 

aluation of property of public service corporations for rate making purposes. 48 
L.R.A.(N.S.) 1037, 1063, 1092, 1146, 1196. 


§ 3608. Fixed rates prima facie, just and reasonable. Court determine 
reasonableness. Appeal. All rates and charges fixed hereunder shall, if the 
validity thereof be contested, be held to be prima facie just and reasonable, 
but any person, firm or corporation aggrieved by any rate or charge fixed 
or established under the provisions of this article may by suit in the district 
court of the county have the reasonableness of such rate or charge adjudi- 
cated, and may appeal from the decision of such court to the supreme court 
in the manner provided by law; [provided, that no appeal from such rates or 
charges fixed by the city couneil or commission pursuant to this article shall 
be taken by any person, firm or corporation aggrieved thereby, nor shall any 
action or suit to annul such rates or charges or to enjoin their enforcement 
or otherwise be brought or maintained by any such person, firm or corpora- 
tion in any court, if such person, firm or corporation has failed or neglected 
to comply with any demand made hereunder by the city council or commission 
or its committee, for the production and inspection by the city council or its 
committee of the books of account, papers, vouchers and records of such 
person, firm or corporation]. [1911, ch. 71, § 2.] 


This section is a repetition ipsissimis verbis of Laws 1909, ch. 55, § 2. 

The provision enclosed in brackets was vetoed, Laws 1911, ch. 71, p. 120, the veto mes- 
sage declaring it to be “ clearly a violation of section 22 of the Constitution,” and citing 
on that point, Southern Pac. R. Co. v. R. R. Comm., 18 Fed. 236; Ex Young, 209 U. S. 
715; Regan v. F. L. & T. Co., 154 U. S. 1023. In the same message. however, it is said: 
“Under the rule of construction it is an independent provision that may be dropped if 
that which is left is fully operative as a law” — citing Regan v. F. L. & T. Co., 154 U.S. 
1023. 


§ 3609. May employ legal counsel and assistance. When. The city council 
or commission in exercising the right and powers hereby granted, may, by 


resolution, employ such legal counsel and other assistance as it may deen 


expedient. (1911, ch. 71, § 3.] 
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This section is a repetition ipsissimis verbis of Laws 1909, ch. 55, § 3, except that the 
words “or commission” have been inserted. 


ARTIOLE 7.— PowErs aND Duties oF OFFICERS. 


§ 3610. Election of officers. There shall be elected in each city organized 
under this chapter the following officers: A mayor, two aldermen from each 
ward, a city treasurer, a police magistrate and a city justice of the peace; 
provided, that in the cities of six hundred inhabitants or less there shall be 
elected four aldermen at large; provided, that at the first election held here- 
after in the cities heretofore organized under this chapter in which the number 
of aldermen is reduced to four, there shall be elected four aldermen who shall 
be divided into classes as provided in section 2661. [R. C. 1905, § 2686; 1897, 
ch. 40, § 2; R. C. 1899, § 2154; 1905, ch. 62, § 55.] 

§ 3611. Term of office. The elective officers of a city shall hold their respec- 
tive offices for two years and until their successors are elected and qualified. 
ie snare § 2687; 1887, ch. 73, art. 5, § 2; R. C. 1899, § 2155; 1905, ch. 

§ 3612. Appointive officers. There shall be appointed by the mayor, with 
the approval of the city council, a city auditor, a city assessor, a city attorney 
and a city engineer, and such other officers as may by the city council be 
deemed necessary or expedient. [R. C. 1905, § 2688; 1887, ch. 73, art. 5, § 3; 
R. C. 1899, § 2156; 1905, ch. 62, § 57.] 

§ 3613. Additional assessors. The mayor of any city incorporated under 
the provisions of this chapter and containing a population of five thousand 
inhabitants may appoint one or two additional city assessors; provided, that 
the city council shall by resolution declare their appointment necessary. 
[R. C. 1905, § 2689; 1889, ch. 28, § 1; R. C. 1899, § 2157; 1905, ch. 62, § 58.] 

3614. Term of office. The appointive officers of a city shall hold their 
respective offices for two years and until their successors are appointed and 
8 6 ; a C. 1905, § 2690 ; 1887, ch. 73, art. 5, § 4; R. C. 1899, § 2158; 1905, 
ch. 62, : 

§ 3615. Oath. Bond. All officers of any city, whether elected or appointed, 
shall, before entering upon the duties of their respective offices, take and 
subscribe the following oath or affirmation: 

I do solemnly swear (or affirm as the case may be) that I will support the 
constitution of the United States and the constitution of the state of North 
Dakota, and that I will faithfully discharge the duties of the office of ........ 
according to the best of my ability. : 

Such oath or affirmation so subscribed shall be filed in the office of the city 
auditor; and all such officers, except the mayor and aldermen, shall before 
entering upon the duties of their respective offices execute a bond with sureties 
to be approved by the city council, payable to the city, in such penal sum as 
may by resolution or ordinance be directed, conditioned for the faithful per- 
formance of the duties of the office, and the payment of all moneys received 
by such officer according to law and the ordinances of said city; provided, 
that in no case shall the treasurer’s bond be fixed at a less sum than the amount 
of the estimated tax and special assessments for the current year; which bonds 
shall be filed with the city auditor, except the bond of the city auditor, which 
shall be filed with the city treasurer. [R. C. 1905, § 2691; 1887, ch. 73, art. 5, 
§5; R. C. 1895, § 2159; 1905, ch. 62, § 60.] 

§ 3616. Certificate of appointment. Delivery of books to successor. All 
officers elected or appointed under this chapter, except the city auditor, alder- 
men and mayor, shall be commissioned by warrant under the corporate seal, 
signed by the auditor and mayor, or president of the city council; the mayor 
shall issue a certificate of appointment, under the seal of the corporation, to 
the auditor thereof; and any person having been an officer of the city shall 
within five days after notification and request, deliver to his successor in office 
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all property, books and effects of every description in his possession, belonging 
to the city or appertaining to his office; and upon his refusal to do so shall be 
liable for all damages caused thereby, and to such penalty as may by ordinance 
be preseribed. [R. C. 1905, § 2692; 1887, ch. 73, art. 5, § 6; R. C. 1899, § 2160; 
1905, ch. 62, § 61.] 

§ 3617. Qualifications of officers. No person shall be eligible to election to 
any office who is not a qualified elector of the city, and who shall not have 
resided there at least nine months last preceding election, and no person shall 
be eligible to hold any office by appointment unless he is a citizen of the 
United States; nor shall any person be eligible to any office who is a defaulter 
to the corporation. [1913, ch. 76; R. C. 1905, § 2693; 1887, ch. 73, art. 5, § 7; 
R. C. 1899, § 2161; 1905, ch. 62, § 62.] 

Constitutionality of statute making residence within the district a qualification of a 
public officer. 32 L.R.A.(N.S.) 835. 

§ 3618. Officer not to be interested in contracts. No officer shall be directly 
or indirectly interested in -any contract, work or business of the city, or the 
sale of any article, the expense, price or consideration of which is paid from 
the treasury or by any assessment levied by any act or ordinance; nor in the 
purchase of any real estate or other property belonging to the corporation 
or which shall be sold for taxes or assessments, or by virtue of any process 
at the suit of the corporation, mayor or other person. [R. C. 1905, § 2694; 
1887, ch. 73, art. 5, § 8; R. C. 1899, § 2162; 1905, ch. 62, § 63.] 

Power of officer to make contract (not involving conflict of intercsts) with public body 
or municipality. 15 L.R.A. 521. 

Power of municipal board or committee to employ one of its own members as counsel 
or to render other special services. 3 L.R.A.(N.S.) 849. 

Obligation of municipality to pay for property purchased from an officer or member 
of board intrusted with the duty of making purchases. 9 L.R.A.(N.S.) 1014. 

Liability of municipality or other public corporation on contract invalid because exe- 
cuted with officer of municipality. 27 L.R.A.(N.S.) 1123. 

Obligation of public corporation to pay for services rendered under contract in which 
officer is personally interested. 34 L.R.A.(N.S.) 129. 

§ 3619. Not to hold other office. No mayor, alderman, city auditor or 
treasurer shall hold any other office under the city government during his 
term of office. [R. C. 1905, § 2695; 1887, ch. 78, art. 5, § 9; R. C. 1899, § 2163; 
1905, ch. 62, § 64.] 

§ 3620. Compensation of mayor. The mayor shall receive such compensa- 
tion as the city council may by ordinance direct; but his compensation shall 
not be changed during his term of office. [R. C. 1905, § 2696; 1887, ch. 73, 
art. 5, § 10; R. C. 1899, § 2164; 1905, ch. 62, § 65.] 

§ 3621. Compensation of aldermen. The aldermen may receive such com- 
pensation for their services as shall be fixed by ordinance; provided, that such 
compensation shall not exceed two dollars to each alderman for each meeting 
of the city council actually attended by him, and no other compensation than 
for attendance upon such meetings, shall be allowed to any alderman for any 
services whatsoever ; such compensation shall not be changed after it has been 
once established so as to take effect, as to any alderman voting for such change 
during his term of office. [R. C. 1905, § 2697; 1887, ch. 73, art. 5, § 11; R. C. 
1899, § 2165; 1905, ch. 62, § 66.] 

§ 3622. Police magistrate. Compensation of other officers not diminished 
during term. All other officers may receive a salary, fees or other compensa- 
tion to be fixed by ordinance, and after the same has been once fixed such fees 
or compensation shall not be diminished to take effect during the term for 
which any such officer was elected or appointed; provided, that in any city 
incorporated under the general laws of the state and in which the police 
magistrate thereof is allowed and paid a salary, such police magistrate shall 
not be entitled to receive fees of any kind or in any amount whatever from 
such city, and such police magistrate shall be entitled to, and it shall be his 
duty to collect in all criminal actions and in all actions instituted under any 


882 


Cities. POLITICAL CODE. §§ 3622-3626 


ordinances of the city, the same fees that are now allowed by law to justices 
of the peace, and all fees collected by him in criminal actions, and in actions 
instituted under any ordinance of the city, shall be by him paid over to the 
city treasurer at the end of each month, and he shall at the same time make 
and file with the city auditor a report in writing under oath, showing an 
account of all fees collected by him during the preceding month in such 
actions, and showing the actions in which the same were collected. The police 
magistrate shall, before entering upon the discharge of his duties, give to the 
city a bond in such amount as the city council may prescribe, not less than 
five hundred dollars, conditioned that he will faithfully discharge the duties 
of his office and pay over all moneys that may come into his hands belonging 
to the city, and such police magistrate shall not be entitled to receive, nor 
shall his salary be paid to him until he has fully complied with the provisions 
of this section. [R. C. 1905, § 2698; 1887, ch. 73, art. 5, § 12; 1893, ch. 35, 
§ 1; BR. C. 1895, § 2166; 1905, ch. 62, § 67.) 

g 3623. May administer oaths. The mayor and auditor of each city shall 
have power to administer oaths and affirmations. [R. C. 1905, § 2699; 1887, 
ch. 73, art. 5, § 18; R. C. 1899, § 2167; 1905, ch. 62, § 68.] 


ARTICLE 8.— Ciry AUDITOR. 


§ 3624. To attend meetings of council and keep records, etc. The city 
auditor shall keep his office at the place of meeting of the city council or such 
other place convenient thereto as the council may direct. He shall keep the 
corporate seal and all papers and records of the city, and keep a record of 
the proceedings of the city council, whose meetings it shall be his duty to 
attend. Copies of all papers filed in his office and transcripts of all records 
of the city council certified by him under the corporate seal, shall be compe- 
tent evidence in all courts. He shall draw and countersign all orders on the 
treasury in pursuance of any order. or resolution of the city council, and keep 
a full and accurate account thereof in books provided for that purpose, and 
shall present to the city council for its consideration all communications, 
claims and other matters filed in his office for that purpose at their next meet- 
ing after the same are so filed. ([R. C. 1905, § 2700; 1887, ch. 73, art. 6, § 1; 
R. C. 1899, § 2168; 1905, ch. 62, § 69.] 

§ 3625. Reports. The city auditor shall report to the city council on the 
first days of March and September of each year, the receipts and expenses 
and financial condition of the city, which report shall be published within 
thirty days thereafter in the official paper of the city, or such other paper 
as the council may direct. He shall make and keep a list of outstanding 
city bonds, to whom issued, for what purpose, when and where payable, and 
the rate of interest they respectively bear, and recommend such action to 
the city council as will secure the punctual payment of the principal and 
interest of such bonds. He shall report annually on or before the first day 
of September to the city council, an estimate of the expenses of the city, and 
likewise the revenue necessary to be raised for the current year. [R. C. 1905, 
§ 2701 : 1887, ch. 73, art. 6, § 2; R. C. 1899, § 2169; 1905, ch. 62, § 70.] 

§ 3626. General duties. He shall countersign all contracts made in behalf 
of the city, and certificates of work authorized by any committee of the city 
eouncil, or of any city officer; and each contract made in behalf of the city 
or to which the city is a party shall be void unless countersigned by the 
auditor. The city auditor shall keep regular books of account in which he 
shall enter all indebtedness of the city and which shall at all times show 
the financial condition of the city; the amount of bonds, orders, certificates 
or other evidences of indebtedness issued by the city council, the amount of 
all bonds, orders, certificates or other evidences of indebtedness, which have 
been redeemed, and the amount of each outstanding. He shall countersign all 
bonds, orders or other evidence of indebtedness of the city, and keep accurate 
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account thereof stating to whom and for what purpose issued and the amount 
thereof. He shall keep accounts with all receiving and disbursing officers 
of the city showing the amount they have received from the different sources 
of revenue, and the amount which they have disbursed under the direction of 
the city council. He shall keep a list of all certificates issued for work, or any 
other purpose. If before the first day of June of any year the amount 
expended or to be expended chargeable to any city fund, adding thereto the 
current expenses estimated for the remainder of the fiscal year and chargeable 
to such fund, shall be equal to three-fourths of the tax authorized to be raised 
or revenue estimated for such fund, he shall report the same af once to the city 
council, and he shall not countersign any contract chargeable to such fund 
until the amount of taxes actually collected is ascertained; and during the 
remainder of the fiscal year he shall not countersign any contract, the expense 
of which shall exceed the revenue actually collected for the fund to which 
such expenses are properly chargeable. The auditor shall examine all reports, 
books, papers, vouchers and accounts of the city treasurer and from time to 
time perform such other duties as the city council may direct. All claims and 
demands against the city, before they are allowed by the city council, shall 
be filed with the auditor and shall be audited and adjusted by the proper com- 
mittee of the city council. The auditor shall keep a record of his acts and 
doings, and keep a book in which he shall enter all contracts, with an index 
thereto, which book shall be open to the inspection of all persons interested. 
[R. C. 1905, § 2702; 1887, ch. 73, art. 6, § 3; R. C. 1899, § 2170; 1905, 
eh. 62, § 71.] 


Schedule of estimate must be made and filed by city auditor before special assessments 
are made, Whittaker v. Deadwood, 23 S. D. 538, 122 N. W. 590. 


ARTICLE 9.— CLAIMS FOR INJURIES. 


§ 3627. Claims for damages. All claims against cities for damages or 
injuries alleged to have arisen from the defective, unsafe, dangerous or 
obstructed condition of any street, crosswalk, sidewalk, culvert or bridge of 
any city, or from the negligence of the city authorities in respect to any such 
street, crosswalk, sidewalk, culvert or bridge shall, within thirty days from 
the happening of such injury, be filed in the office of the city auditor, signed 
and properly verified by the claimant, describing the time, place, cause and 
extent of the damages or injury, and the amount of damages claimed therefor, 
and upon the trial of an action for the recovery of damages by reason of such 
injury, the claimant shall not be permitted to prove any different time, place, 
cause or manner or extent of the injury complained of, or any greater amount 
of damages. In case it appears by the affidavit of a reputable physician 
which shall be prima facie evidence of the fact that the person injured was, 
by the injury complained of, rendered mentally incapable of making such 
statement during the time herein provided, such statement may be made 
within thirty days after such complainant becomes competent to make the 
same, but such affidavit may be controverted on the trial of an action for such 
damages, and in case of the death of the person injured prior to his becoming 
competent to make such statement, the same may be made within thirty days 
after his death, by any person having knowledge of the facts, and the person 
making such statement shall set forth therein specifically the facts relating 
to such injury as aforesaid, of which he has personal knowledge, and shall 
positively verify such statement and shall verify the facts therein stated of 
which he has no personal knowledge, to the best of his knowledge, informa- 
tion and belief. [R. C. 1905, § 2703; 1893, ch. 31, § 2; R. C. 1899, § 2172; 19085, 
ch. 62, § 72.] 


Sufficiency of presentment of claim for damages egainst city. Pyke v. Jamestown, 15 
N. D. 157, 107 N. W. 359. 
Sufficiency of notice to city of injury on street. Johnson v. Fargo, 15 N. D. 525, 108 N. 


W.. 243. 
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The filing with the auditor of a claim for personal injuries received on a defective 
street within sixty days after the injury is a sufficient presentation of the claim. City 
of Grand Forks vy. Allman, 83 C. C. A. 554, 153 Fed. 532. 

Cause of action for damages to abutting property occasioned by construction of street 

ade is not such claim as is enumerated in this and the following section. Gaustad v. 

nderlin, 23 N. D. 526, 137 N. W. 613. 

Where notice filed contained all information required by this and following section it 
is sufficient, and filing of two separate papers was not necessary. Wells v. Lisbon, 21 N. 
D. 34, 128 N. W. 308, 

Necessity of written notice as to defect as condition of liability of municipal corpora- 
tion for injuries due to positive act of its officers or servants. 23 L.R.A.(N.S.) 282. 

Sufficiency of description of injury in notice to municipality. 20 L.R.A.(NS.) 804. 


§ 3628. No action unless claim is filed. No action shall be maintained 
against any city as aforesaid for injury to person or property, unless it appears 
that the claim for which the action was brought was filed in the office of the 
city auditor as aforesaid, with an abstract of the facts out of which the cause 
of action arose, duly verified by the claimant, and that the city council did not, 
within sixty days thereafter, audit and allow the same, and such abstract 
of facts must be signed and verified as provided in the preceding section, and 
all provisions of such section with reference to such verification shall be 
applicable to such abstract of facts, and no action shall be maintained unless 
the plaintiff therein shall plead and prove the filing of such claim and abstract 
as hereinbefore provided. [R. C. 1905, § 2704; 1893, ch. 31, § 3; R. C. 1899, 


§ 2173; 1905, ch. 62, § 73.] 

Construed. Coleman v. Fargo, 8 N. D. 69, 76 N. W. 1051. 

Validity of requirement of notice of injury as condition of municipal liability. 36 
L.R.A.(N.S.) 1136. 

Applicability of rule requiring notice of injury as condition of municipal liability for 
ori injury on street or highway in case of injury to municipal employee. 28 L.R.A. 

.) 533. 

Mental incompetency as excuse for failure to give notice of injury required as a con- 
dition of municipal liability. 32 L.R.A.(N.S.) 350. 


§ 3629. Limitation of actions. No action shall be maintained upon any 
claim mentioned in section 3627, unless the same shall be brought within six 
months after the filing of the claim therefor, in the office of the city auditor 
as hereinbefore provided. [R. C. 1905, § 2705; 1893, ch. 31, § 4; R. C. 1899, 
§ 2174; 1905, ch. 62, § 74.] 


Cause of action for damages to abutting property occasioned by construction of street 
grade is not such claim as is enumerated in section 3627. Gaustad v. Enderlin, 23 N. D. 
526, 137 N. W. 613. 


ARTICLE 10.— Ciry ATTORNEY. 


§ 3630. Duties of. The city attorney shall perform all professional services 
incident to his office and when required shall furnish his opinion upon any 
subject submitted to him by the city council or its committees. ([R. C. 1905, 
§ 2706 ; 1887, ch. 73, art. 7, § 1; R. C. 1899, § 2175; 1905, ch. 62, § 75.] 


ARTICLE 11.— City TREASURER. 


§ 3631. Duties of. Vacancies, how filled. Salary. The city treasurer 
shall receive all moneys belonging to the city, including all taxes, license 
money, fines and special assessments, and keep accurate and detailed accounts 
thereof, in the manner provided in this chapter, or as the city council may 
from time to time direct. He shall have a settlement with the auditor at the 
end of each month and turn over all warrants, interest coupons, bonds or other 
evidences of indebtedness of the city, which may have been redeemed by 
him during the month, taking the receipt of the auditor therefor, and all such 
warrants, orders or other evidences of indebtedness shall be cancelled by him, 
and have written or stamped thereon the date of their payment or redemp- 
tion. When, for any cause, a vacancy occurs in the office of the city treasurer, 
the same shall be filled by appointment, which shall be made by the mayor, 
by and with the consent of the city council, and the person so appointed, by 
lawfully qualifying for such office, shall be entitled to hold the same until 
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his successor is elected and qualified. Such successor must be elected at the 
next succeeding regular city election. The salary of the city treasurer shal! 
be fixed by the mayor and city council within their respective cities. [R. C. 
1905, § 2707; 1897, ch. 102; R. C. 1899, § 2176; 1903, ch. 53; 1905, ch. 62, § 76.] 

§ 3632. Funds. How disbursed. Under no circumstances shall any money 
be paid out or disbursed by the city treasurer, except upon the warrant of 
the mayor, countersigned by the eity auditor; but this provision shall not 
prevent the payment of city bonds and interest coupons or either when due, 
and presented for payment, and the city treasurer shall pay said last men- 
tioned obligations on presentation at maturity, and in case they are payable 
without the city issuing them, then in that event the money for their payment 
shall be by the city treasurer remitted to such place of payment in time to 
reach that point on or before the date of maturity of said obligations. [R. C. 
1905, § 2708; 1887, ch. 73, art. 8, § 2; R. C. 1899, § 2177; 1905, ch. 62, § 77.] 

§ 3633. Warrants, how paid. All warrants shall be paid in the order in 
which they are presented, from the fund upon which they are drawn, and the 
treasurer shall note on the back of each warrant presented to him the date 
of such presentation and, when payment is made, the date of such payment, 
and in case any warrant is not paid for want of funds, the city treasurer 
shall so state on such warrant and the same shall thereupon bear interest 
until paid. [R. C. 1905, § 2709; 1887, ch. 73, art. 8, § 3; R. C. 1899, § 2178; 


1905, ch. 62, § 78.] 


City cannot pay out money from gone fund for current expenses while eae 
general fund warrants are unpaid. Blackman v. City of Hotsprings, 14 S. D. 497, 85 N. 
W. 996. 

Warrants paid in order issued, although issued for indebtedness of prior year. State v. 
Campbell, 7 3 D. 568, 64 N. W. 1125. 

As to duty of city treasurer to register and pay warrants. Red River Valley Nat. Bank 
v. Fargo, 14 N. D. 88, 103 N. W. 390. 

Paying out of taxes collected after issuance of warrant will not prevent recovery. Shan- 
non v. City of Huron, 9 S. D. 356, 69 N. W. 598. 

Treasurer who fails to pay a warrant in the order of its registration is civilly liable 
upon his official bond. State v. Campbell, 7 S. D. 568, 64 N. W. 1125. 


§ 3634. City treasurer to keep separate account of each particular city 
fund. The city treasurer shall keep a separate and accurate account of each 
city fund, which shall show the debits and credits of said fund in chronolog'- 
eal order. [R. C. 1905, § 2710; 1887, ch. 73, art. 8, § 4; R. C. 1899, § 2179; 
1905, ch. 62, § 79.] 

Failure of treasurer to register warrant does not defeat right of holder presenting it in 
good faith. Freeman v. City of Huron, 10 S. D. 368, 73 N. W. 260. 

Payment out of any fund remaining after payment of current expenses does not violate 
Constitution. Howard v. City of Huron, 6 S. D. 180, 60 N. W. 803. 

§ 3635. Treasurer to give duplicate receipts. The city treasurer shall give 
to each person paying money in to the city treasury a duplicate receipt there- 
for, specifying the date and amount of payment, and upon what account paid, 
and he shall at least once a month file with the city auditor his duplicate of 
such receipt. [R. C. 1905, § 2711; 1887, ch. 73, art. 8, § 5; R. C. 1899, § 2180; 
1905, ch. 62, § 80.] 

§ 3636. Treasurer prohibited from using city moneys. Penalty. Office 
declared vacant. The city treasurer shall keep the city’s moneys paid to or - 
received by him, separate from his or other’s moneys; and under no circum- 
stances shall it be lawful for him to directly or indirectly use the corporation’s 
money or warrants, or other obligations, in his custody and keeping, for his 
own use and benefit or that of any other person or persons whomsoever. Upon 
conviction of a violation of this provision the same shall work a forfeiture 
of his office and said office shall become vacant. [R. C. 1905, § 2712; 1887, 
ch. 73, art. 8, § 6; R. C. 1899, § 2181; 1905, ch. 62, § 81.] 

§ 3637. Treasurer’s report. Warrant register. He shall report to the city 
council at such time as may be prescribed by ordinance, giving a full and 
detailed account of all receipts and expenditures during and since his last 
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report, and the state of the treasury. He shall also keep a register of all war- 
rants redeemed and paid during the year, describing such warrants, their date, 
amount, number, the fund from which paid and person to whom paid, specify- 
ing also the time of payment; and all such warrants shall be examined by the 
finance committee of the council at the time of making such report. ([R. C. 
1905, § 2713; 1887, ch. 73, art. 8, § 7; R. C. 1899, § 2182; 1905, ch. 62, § 82.] 

§ 3638. Moneys received from special assessments. All moneys received 
on any special assessment shall be held by the treasurer as a special fund to 
be applied to the payment of the improvements for which the assessment was 
made; and said money shall be used for no other purpose whatever. ([R. C. 
1905, iret 1887, ch. 73, art. 8, § 8; R. C. 1899, § 21838; 1905, ch. 62, § 83.] 

ity may reimburse itself out of special improvement fund, after advancing money for 
special improvement. Pine Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 

As to money derived from special assessment being used only for payment of obliga- 
gtd which it was raised. Red River Valley Nat. Bank v. Fargo, 14 N. D. 88, 103 N. 

§ 3639. Additional bond of city treasurer. The city council of any city 
incorporated under this chapter may require the city treasurer to give addi- 
tional sureties whenever in the opinion of the city council the existing security 
shall have become insufficient ; and such city council is authorized and empow- 
ered to require from the city treasurer an additional bond as required by law, 
with good and sufficient sureties in such sums as it may direct, whenever in 
their opinion more money shall have passed or is about to pass into the hands 
of such treasurer than is or would be recovered by the penalty in the previous 
bond. [R. C. 1905, § 2715; 1901, ch. 42, § 1.] 

This is R. C. 1905, § 2715. As to the words “this chapter” at the beginning of this 
section, it is to be observed that §§ 3564a-3564e had not been enacted when § 2715 was 
originally enacted in Laws 1901, ch. 42, § 1, nor were they part of the chapter when the 
latter was printed in R. C. 1905. 

§ 3640. Failure to give additional bond. Effect. If any city treasurer 
shall fail or refuse to give such additional bond or sureties for twenty days 
from and after the day on which such city council shall require him so to do, 
his office shall become vacant and the city council shall appoint another 
treasurer to fill such vacancy, who shall hold his office until his successor has 


been elected and qualified. [R. C. 1905, § 2716; 1901, ch. 42, § 2.] 


ARTICLE 12.—Criry AssEssoR AND BOARD OF EQUALIZATION. 


§ 3641. Term of office of city assessor. Duties. Compensation. The city 
assessor shall perform all duties necessary for the assessing of property within 
the city limits for the purpose of levying city, county, school and state taxes. 
Upon the completion of the assessment roll he shall return it to the city 
auditor within the time in this chapter provided and said auditor shall deliver 
the same to the city board of equalization at its regular meeting first there- 
after held. [R. C. 1905, § 2717; 1887, ch. 78, art. 9, § 1; R. C. 1899, § 2184; 
1905, ch. 62, § 84.] 

§ 3642. Assessor’s appointment. Assessment roll. The assessor shall be 
appointed at the first meeting of the city council in September in each odd 
numbered year, and shall be governed by the same laws and regulations 
as county and township assessors, except that he may list any real estate or 
personal property for assessment on or after the first day of January in the 
year in which the same is subject to assessment, and for that purpose the 
county auditor shall furnish him with assessment books prior to said first day 
of January; and he shall on the first day of April in each year commence the 
assessment of property assessable for such year, and shall return his assess- 
ment roll to the city auditor on or before the first day of June in each year. 
Such assessment roll shall be open to the inspection of all persons interested 
until the meeting of the city board of equalization. [R. C. 1905, § 2718; 
1887, ch. 73, art. 9, § 2; 1898, ch. 38, § 1; R. C. 1899, § 2185; 1905, ch. 62, § 85.] 

As to necessity of city assessor’s affidavit to assessment roll. Douglas v. Fargo, 13 N. 


D. 467, 101 N. W. 919. 
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§ 3643. Board of equalization. Meeting. Compensation. The board of 
equalization shall be composed of the mayor and city council, and the auditor 
who shall act as clerk to the same, and shall meet on the second Tuesday of 
June in each year. In the absence of the mayor the council shall elect one 
of its own number to preside. The city auditor shall keep an accurate record 
of all changes made in the valuation and of all other proceedings. It may 
adjourn from day to day until its work is completed and a majority of the 
whole board shall constitute a quorum to transact business. If no quorum is 
present the clerk may adjourn from day to day and publicly announce the 
time to which the meeting is adjourned; the compensation of the board shall 
be three dollars per day while in actual session. [R. C. 1905, § 2719; 1887, 
ch. 73, art. 9, § 3; R. C. 1899, § 2186; 1905, ch. 62, § 86.] 

§ 3644. Duties of the board. The board of equalization shall meet at the 
usual place of meeting of the city council, and shall proceed to equalize and 
correct such assessment roll. It may change the valuation and assessment 
of any real or personal property upon the roll by increasing or diminishing 
the assessed valuation thereof as shall be reasonable and just to render taxa- 
tion uniform; provided, that the valuation of any personal property as 
returned by the assessor shall not be increased more than twenty-five per cent 
without first giving the owner or his agent notice of the intention of the board 
so to increase it. Such notice shall be by personal notice served upon the 
owner or his agent, or by leaving a copy at his place of business or last place 
of residence, and shall state the time when the board will be in session to act 
upon the matter. [R. C. 1905, § 2720; 1887, ch. 73, art. 9, § 4; R. C. 1899, 


§ 2187: 1905, ch. 62, § 87.] 
Right of appeal not extended to parties other than those specified. Grigsby v. Minne- 
haha County, 6 S, D. 492, 62 N. W. 105. 
Owner not compelled to py taxes on greater valuation than was fixed by board of equal- 
ization. Dakota Loan & Trust Co. v. Codington Co., 9 8. D. 159, 68 N. w. 814. 


§ 3645. Other duties. Tax not to be abated or reduced. The board of 
equalization must place upon and add to the assessment roll any property, 
real or personal, subject to taxation, which has been omitted therefrom by 
the owner or by the assessor, and enter the same at a valuation so that it will 
bear an equal and just proportion of taxation. During the session of said 
board any person or his attorney or agent, feeling aggrieved by anything 
in the assessment roll, may apply to the board for the correction of any alleged 
errors in the listing or valuation of his property, whether real or personal, 
and the board may correct the same as it may deem just; or, if the board 
has reason to believe that any person has failed to return to the assessor all 
personal property required by law to be returned, or if any person refuses 
to swear to the returns so made, the board shall notify the person who has 
so failed to make return or refused to swear to the return in the same manner 
as prescribed in the last section, and may examine each person under oath in 
regard to his property; or if he refuses to appear, it may fix such valuation 
at a sum which it may deem just. After the adjournment of said board of 
equalization in each year, neither it nor the city council shall change or alter, 
or recommend the changing or alteration of any assessment or assessments 
to the county commissioners, or otherwise; and neither said city council nor 
said board of equalization shall reduce or rebate or authorize the reduction 
or abatement, or rebatement of any taxes levied upon such assessments for 
any cause, excepting that the property assessed was not subject to taxation at 
the time such assessment was levied. [R. C. 1905, § 2721; 1887, ch. 73, art. 9, 
§ 5; R. C. 1899, § 2188; 1905, ch. 62, § 88.] 


County commissioners, sitting as board of county commissioners, have no power to re- 
duce individual assessments, or abate individual taxes, except in certain instances. Minot 
v. Amundson, 22 N. D. 236, 133 N. W. 551. 


§ 3646. Duty of city auditor. Within ten days after the completion of the 
equalization of the assessment as herein provided, the city auditor shall deliver 
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the same to the county auditor of the county in which such city is situated, 
with his certificate that the same is correct as equalized by said board of 
equalization, and the same shall be accepted by the board of county com- 
missioners of such county in lieu of all other assessment rolls for said property 
in said city, and the board of equalization of such county may increase or 
diminish the valuation therein placed on any class of property so as to make 
such valuation uniform with the valuation of the same class of property 
throughout such county, but no individual assessment shall be otherwise 
changed, and a failure of any county or city board of equalization to hold its 
meetings, shall not vitiate or invalidate any assessment or tax except as to 
the excess of valuation, or tax thereon, shown to have been unjustly made or 
levied. [R. C. 1905, § 2722; 1887, ch. 73, art. 9, § 6; 1893, ch. 33, § 2; R. C. 1899, 
§ 2189; 1905, ch. 62, § 89.] 


Individual assessments as returned by city board of equalization cannot be changed by 
county board. First Nat. Bank v. Lewis, 18 N. D. 390, 121 N. W. 836. 


ARTICLE 13.— PoLicE MAGISTRATE AND CITY JUSTICE OF THE PEACE. 


§ 3647. Jurisdiction of police magistrate. The police magistrate shall have 
exclusive jurisdiction of, and it shall be his duty to hear, try and determine 
all offenses against the ordinances of the city; and he shall have concurrent 
jurisdiction with the justices of the peace of the county in all other actions, 
civil and criminal. All fines, penalties and forfeitures for the violation of 
any city ordinance shall, when collected, be paid by the officer receiving the 
same to the city treasurer of such city. [R. C. 1905, § 2723; 1887, ch. 73, art. 10, 
§ 1; 1899, ch. 33, § 5; R. C. 1899, § 2193; 1905, ch. 62, § 90.] 


Decision of city justice within his jurisdiction, final, unless provision made for appeal. 
City of Huron v. Carter, 5S. D. 4, 57 N. W. 947. 

One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735. 
3648. Wh 


; en magistrate shall issue warrants. Whenever complaint shall 
be made to the police magistrate upon oath or affirmation of any person com- 
petent to testify against the accused, that an offense has been committed 
of which the police magistrate has jurisdiction, such magistrate shall forth- 
with issue a warrant for the arrest of the offender, which warrant shall be 
served by the chief of police or the sheriff or any constable of the county, 
or some person specially appointed by said magistrate for such purpose. 
be. i 1905, § 2724; 1887, ch. 73, art. 10, § 2; R. C. 1899, § 2194; 1905, ch. 62, 

1. 

§ 3649. Magistrate, when to hear complaint. When any person shall be 
brought before such magistrate upon a warrant, it shall be his duty to hear and 
determine the complaint alleged against the defendant. [R. C. 1905, § 2725; 
1887, ch. 73, art. 10, § 3; R. C. 1899, § 2195; 1905, ch. 62, § 92.) 

§ 3650. Postponement of trials. Upon good cause shown such magistrate 
may postpone the trial of the case to a day certain in which case he shall 
require the defendant to enter into an undertaking with sufficient surety 
conditioned that he will appear before such magistrate at the time and place 
appointed, and then and there answer the complaint alleged against him. 
oe 1905, § 2726; 1887, ch. 73, art. 10, § 4; R. C. 1899, § 2196; 1905, ch. 62, 


§ 3651. To summon witnesses. It shall be the duty of such magistrate 
to subpoena all persons whose testimony may be deemed material as witnesses 
on the trial, and enforce their attendance by attachment, if necessary, and 
when a trial shall be continued by said magistrate he may verbally notify such 
witnesses as may be present to attend before him at the time to which the 
action is continued to testify therein and such verbal notice shall be as valid 
asasubpoena. [R. C. 1905, § 2727; 1887, ch. 73, art. 10, § 5; R. C. 1899, § 2197; 
1905, ch. 62, § 94.] 
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§ 3652. Trials, how governed. All trials before said magistrate for mis- 
demeanors arising under the laws of the state shall be governed by the criminal 
procedure applicable to justices’ courts in like cases. [R. C. 1905, § 2728; 1887, 
ch. 73, art. 10, § 6; R. C. 1899, § 2198; 1905, ch. 62, § 95.] 

§ 3653. Concerning judgment of conviction. In all trials for offenses under 
the ordinances of the city, if the defendant is found guilty the magistrate 
shall render judgment accordingly. It shall be a part of the judgment that the 
defendant stand committed until such judgment is complied with, in no case 
to exceed one day for every one dollar and twenty-five cents of fine and costs 
assessed against said defendant. [R. C. 1905, § 2729; 1887, ch. 73, art. 10, 
§ 7; R. C. 1899, § 2199; 1905, ch. 62, § 96.] 

§ 3654. Court open every day except Sunday. Said magistrate shall be 
a conservator of peace and his court shall be open every day except Sunday 
to hear and determine any and all cases cognizable before him; and shall 
have power to bring persons forthwith before him for trial, and no act shall 
be performed by him on Sunday, except to receive complaints, issue process 
and take bail and receive verdicts. [R. C. 1905, § 2730; 1887, ch. 78, art. 10, 
§ 8; R. C. 1899, § 2200; 1905, ch. 62, § 97.] 

§ 3655. Appeals. In all actions before such magistrate arising under the 
ordinances of the city, an appeal may be made by the defendant to the district 
court of the county; but no appeal shall be allowed unless such defendant 
shall within ten days in case of fine, and within twenty-four hours in case of 
imprisonment, enter into an undertaking with sufficient surety to be approved 
by the magistrate, conditioned in case of fine for the payment of said fine 
and costs and costs of appeal, and in case of judgment for imprisonment, 
that he will render himself in execution thereof if it should be determined 
against the appellant. [R. C. 1905, § 2731; 1887, ch. 73, art. 10, § 9; R. C. 
1899, § 2201; 1905, ch. 62, § 98.] 


ognizance which does not provide for payment of fine and costs, and costs of appeal, 
is ineffectual. Centerville v. Olson, 16 8. D. 526, 94 N. W. 414. 
One convicted by jury of violating ordinance against keeping house of ill fame, may 
appeal. Mannie v. Hatfield, 22 S. D. 475, 118 N. W. 817. 
ral notice of appeal from judgment of police justice in proceedings for violation of 
ordinance is sufficient. Centerville v. Olson, 16 S. D. 526, 94 N. W. 414. 


§ 3656. Not to remit fines. Any person convicted before such magistrate 
of an offense against the ordinances of the city shall be punished by a fine 
and imprisonment as may be regulated by ordinance, and under no circum- 
stances shall such magistrate remit fines or penalties or payment of costs or 
otherwise. [R. C. 1905, § 2732; 1887, ch. 73, art. 10, § 10; R. C. 1899, § 2202; 
1905, ch. 62, § 99.] 

§ 3657. City justice of the peace. Jurisdiction. The city justice of the 
peace shall have the same jurisdiction as justices of the peace within said 
county in all civil and criminal actions, and within the jurisdiction hereby 
conferred the power of said justice as a committing magistrate, and in trial of 
actions shall be the same as is now or may hereafter be provided by law for 
justices of the peace, and the process and proceedings of said court shall be 
governed by the laws regulating proceedings in justices’ court; and in all cases 
tried in said court, an appeal may be taken to the district court in the same 
manner and upon the same conditions as provided by law in cases of appeal 
from justices of the peace, and on such appeal the district court shall have the 
Same powers as in such cases. [R. C. 1905, § 2733; 1889, ch. 33, § 6; R. C. 1899, 
§ 2203; 1905, ch. 62, § 100.] 


One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20S. D. 244, 105 N. W. 735. 


§ 3658. Vacancy. In case of a vacancy in the office of police magistrate 
or city justice of the peace by death, resignation or otherwise, the same shall 
be filled by an appointment by the mayor, to be confirmed by the council, and 
such appointees shall qualify as in other cases and hold their offices until the 
next annual city election and until their successors are elected and qualified, 
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and in case of the temporary absence, interest or disability of such magistrate 
it shall be the duty of the city justice of the peace to act as police magistrate 
during such vacancy, absence or disability in the trial of causes cognizable 
before said police magistrate. [R. C. 1905, § 2734; 1889, ch. 33, § 7; R. C. 
1899, § 2204; 1905, ch. 62, § 101.] 

§ 3659. Duty of magistrate when prosecution malicious. If upon any 
trial under the provisions of this article it shall appear to the satisfaction 
of the police magistrate or the jury in cases arising under the laws of the state, 
that the prosecution was commenced without probable cause, or from malicious 
motives, the jury or magistrate trying the action shall state the name of the 
complaining witness in the findings, and shall impose the costs of the prosecu- 
tion upon him, and judgment shall be rendered against such complaining 
witness that he pay such costs, and stand committed until the same are paid. 
[R. C. 1905, § 2735; 1887, ch. 73, art. 10, § 12; 1889, ch. 38, § 5; R. C. 1899, 
§ 2205; 1905, ch. 62, § 102.] 

§ 3660. Power of magistrate. Jury. The police magistrate shall have 
power to enforce due obedience to all orders and judgments made by him, 
and he may fine or imprison for contempt offered to him while holding his 
court, or to process issued or orders made by him, in the same manner and 
to the same extent as provided in justices’ courts. Appeals may be taken to 
the district court from all decisions of said court in the same manner as is 
provided for taking appeals from justices’ courts, and the district court shall, 
on such appeals, take judicial notice of all the ordinances of said city. Actions 
before the police magistrate arising under the city ordinances shall be tried 
and determined by the magistrate without the intervention of a jury except 
in cases where, under the provisions of the ordinances of the city, imprisonment 
for a longer period than ten days is made a part of the penalty, or the maximum 
fine shall be over twenty dollars, and the defendant shall demand a trial by 
jury before the commencement of said trial; and when a demand shall be 
so made it shall be the duty of said magistrate to write down the names of 
eighteen persons, residents of the city and having the qualifications of jurors 
in the district court, and the defendant and the attorney for the city shall 
each strike off three names, or in case the defendant shall neglect or refuse 
to do so then the police magistrate, with the attorney for the city, shall strike 
off such names, and the magistrate shall at once issue his venire to the chief 
of police, commanding him to summon the twelve persons whose names remain 
upon the list as jurors. And in all trials by jury in said court challenges shall 
be allowed in the same manner and for the same causes as in the district 
court in cases of misdemeanor; and in case the number shall be reduced 
below twelve by such challenges, or any portion of said number should fail 
to attend, then the chief of police shall summon a sufficient number of talesmen 
having the qualifications of jurors to complete the panel, which shall, in all 
eases, consist of twelve jurors. If either party objects to the competency 
of a juror the question thereon must be tried in a summary manner by the 
magistrate, who may examine the juror or other witnesses under oath. Each 
person summoned as a juror in any case shall be entitled to a fee of fifty 
cents, and in case of conviction such fees shall be taxed against the defendant 
as a part of the costs of the case. [R. C. 1905, § 2736; 1887, ch. 73, art. 10, § 18; 
1889, ch. 33, § 5; R. C. 1899, § 2206; 1905, ch. 62, § 103.] 


One charged with violation of city ordinance is entitled to change of venue on account 
of prejudice of police justice. Sioux Falls v. Neeb, 20 S. D. 244, 105 N. W. 735. 

8 3661. Proceedings, how governed. In all cases not herein specially pro- 
vided for, the process and proceeding of said court shall be governed by the 
laws regulating proceedings in justices’ courts in criminal cases. [R. C. 1905, 
§ 2737; 1887, ch. 73, art. 10, § 14; R. C. 1899, § 2207; 1905, ch. 62, § 104.] 

Oral notice of appeal from judgment of police justice in proceedings for violation of 
ordinance is sufficient. Centerville v. Olson, 16 S. D. 526, 94 N. W. 414. 
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§ 3662. Office hours of magistrate. Said magistrate shall be in attendance 
at his office for the transaction of business at such reasonable hours as the 
city council may prescribe, and complaints may be made to, and writs and 
process issued by him, at all times in court or otherwise. [R. C. 1905, § 2738; 
1887, ch. 73, art. 10, § 15; R. C. 1899, § 2208 ; 1905, ch. 62, § 105.] 


ARTICLE 14.—CiTy ENGINEER. 


§ 3663. Qualifications. The city engineer shall be a practical surveyor 
and engineer. He shall keep his office in some convenient place in such city, 
and the council shall by ordinance prescribe his duties, and fix his compensa- 
tion for services performed for the city. All surveys, profiles, plans or esti- 
mates made by him for the city shall be the property of the city, and shall 
be carefully preserved in the office of the engineer, open to inspection of all 
persons interested, and the same, together with all books and papers apper- 
taining to said office, shall be delivered over by the engineer at the expiration 
of his term of office, to his successor, or to the city council. [R. C. 1905, 
§ 2739 ; 1887, ch. 73, art. 11, § 1; R. C. 1899, § 2248; 1905, ch. 62, § 106.] 


ARTICLE 15.— PoLIcE OFFICERS. 


§ 3664. Powers of police officers. The chief of police shall perform such 
duties as shall be prescribed by the city council for the preservation of the 
peace. All police officers and watchmen of a city shall, within the city limits 
and for a distance of one and one-half miles in all directions within the state 
next outside the city limits, perform the duties and exercise the power of 
peace officers as defined and prescribed by the laws of the state; and shall also 
have power, and it shall be their duty to serve and execute any warrants, 
writs, process, order or notice issued to them by a police magistrate or 
city Justices or justice of the peace within said city in any civil or criminal 
action or proceeding for or on account of a violation of any city ordinances, or 
im any action or proceeding in which the city is a party or beneficially con- 
sidered ; and in addition thereto shall perform such duties as shall be prescribed 
by the ordinances of the city, and shall also have power within said limits to 
serve and execute all writs and process whatsoever issued by said justices 
in civil actions. [1907, ch. 46, § 1; R. C. 1905, § 2740; 1887, ch. 73, art. 12, 
§ 1; R. C. 1899, § 2249; 1905, ch. 62, § 107.] 

Policemen as public officers. 36 L.R.A.(N.S.) 881. 
ee coe of policeman for injury after making arrest. 1 L.R.A.(N.S.) 1024; 3 L.R.A. 


Liability of chief of police for detaining person improperly arrested. 42 L.R.A.(N.S.) 
74, 


§ 3665. Warrants. All warrants issued by the police magistrate or city 
justice for the violation of any general law of this state shall run to the sheriff 
or any constable of the county or to the chief of police or any policeman of 
the city; but no chief of police or policeman, when he goes outside of the city 
to make an arrest, shall receive any fees therefor unless the commissioners 
of the county are satisfied that a delay in obtaining the sheriff or his deputy, 
or a constable to make the arrest might endanger an escape. [R. C. 1905, 
§ 2741; 1887, ch. 73, art. 12, § 2; R. C. 1899, § 2250; 1905, ch. 62, § 108.] 


ARTICLE 16.— ELECTIONS. 


§ 3666. Time and place of election. There shall be an annual election for 
elective officers herein provided, held on the first Monday in April of each 
year, at such place or places in each ward as the council shall designate; 
except in cities where aldermen are elected at large, the council shall designate 
one polling place only. The polls shall be kept open continually from eight 
o’clock in the forenoon until five o’clock in the afternoon, and no longer, 
and ten days’ previous notice shall be given by the council of the time and 
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place of holding such election, by publication in at least two of the city 
papers published in said city, if two shall be published therein. [R. C. 1905, 
§ 2742; 1897, ch. 40, § 4; R. C. 1899, § 2251; 1905, ch. 62, § 109.] 


As to the time for all city elections in presidential years, see the concluding sentence 
in section 915. 


§ 8667. Election districts and precincts. Each city in which aldermen are 
elected at large shall constitute an election district, and in all other cities each 
ward shall constitute an election district; but whenever the number of legal 
voters in any ward shall exceed three hundred, the council may by ordinance 
divide such ward into two or more precincts for voting purposes, and when- 
ever the number of legal voters in any two or more contiguous wards shall 
not exceed one hundred as determined by the last annual election, the council 
may, by ordinance, consolidate such two or more wards into one precinct for 
voting purposes; or if the council so elects, in any city of less than four 
hundred voters as determined by the last annual election, the council may by 
ordinance consolidate all the wards of such city into one precinct for voting 
purposes; provided, however, that in city elections separate ballot boxes and 
poll books shall be provided and kept for each ward; provided, that such ordi- 
nance shall be passed and take effect before the time of giving notice of an 
election; and such wards and precincts shall constitute election districts for 
all state, county, city and school elections. [1911, ch. 65; R. C. 1905, § 2748; 
1897, ch. 40, § 5; R. C. 1899, § 2252; 1905, ch. 62, § 110.] 

As to voting precincts within the city of Bismarck being measured by ward lines. State 
ex rel. Byrne v. Wilcox, 11 N. D. 329, 91 N. W. 955. 

§ 3668. Qualified voters. Registration. Every legal voter of the county in 
which such city is situated, who shall have been a resident of the city ninety 
days next preceding a city election is declared a citizen of said city, and 
shall be entitled to vote at all city elections; provided, that the city council 
shall provide for the registration of all voters as required by the laws of the 
state in all cities of more than four hundred voters as determined by the 
last annual election, and in cities of four hundred voters or less, the city 
council may provide for the registration of all voters in accordance with the 
laws of the state at one polling place, and separate registration lists shall be 
provided and kept for each ward, and no person shall be entitled to vote in any 
other place than the ward or precinct where he resides, except where other- . 
wise provided by law. [1911, ch. 66; R. C. 1905, § 2744; 1887, ch. 73, art. 13, 
§ 3; Const., § 121; R. C. 1899, § 2253; 1905, ch. 62, § 111.] 

§ 3669. Effect of election. This chapter shall in no case affect the term 
of office of any officer heretofore elected or appointed in any city, but all 
such officers shall hold their offices during the term for which they were 
originally elected or appointed. [R. C. 1905, § 2745; 1887, ch. 73, art. 13, § 4; 
R. C. 1899, § 2254; 1905, ch. 62, § 112.) 

§ 3670. Oath and duties of judges and clerks of election. The manner 
of conducting and voting at elections to be held under this chapter, and 
contesting the same, the keeping of poll lists, and canvassing the votes, shall 
be the same, as nearly as may be, as in the case of the election of county officers 
under the general laws of this state. The judges of election shall appoint 
clerks when necessary to fill vacancies, and the judges and clerks shall take 
the same oath and have the same powers and authority as the judges and 
clerks of general state elections. After the closing of the polls the ballots 
shall be counted, and the returns made out, and returned under seal to the 
city auditor, within two days after the election, and thereupon the city 
council shall examine and canvass the same, and declare the result of the 
election and cause a statement thereof to be entered on its journal. [R.C. 1905, 
§ 2746 ; 1887, ch. 73, art. 13, § 5; R. C. 1899, § 2255; 1905, ch. 62, § 113.] 


Municipal elections shall be conducted in same manner as general election. Treat v. 
Morris, 25 8. D. 615, 127 N. W. 554. 
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§ 3671. What elects. Tie, how decided. The person having the highest 
number of votes for any office shall be declared elected. In case of a tie in 
the election of any city officer, it shall be determined by lot, in the presence of 
the city council, in such manner as it shall direct, which candidate or candi- 
dates shall hold office. [R. C. 1905, § 2747; 1887, ch. 73, art. 18, § 7; R. C. 
1899, § 2256 ; 1905, ch. 62, § 114.] 

§ 3672. City auditor to notify officers elected or appointed. It shall be 
the duty of the city auditor, within five days after the result of the election 
is declared or appointment made, to notify all persons elected or appointed 
to office of their election or appointment, and unless such persons shall 
respectively qualify within ten days after such notice. the office shall become 
vacant. [R. C. 1905, § 2748; 1887, ch. 73, art. 18, § 8; R. C. 1899, § 2257; 
1905, es 62, § 115.] 


to time for qualification of officers elected in presidential years, see the concluding 
sentence in section 915. 


§ 3673. New election on failure to qualify. If there is a failure to elect 
an officer herein required to be elected, or the person elected should fail to 
qualify, or for any other cause that may arise, the city council may forthwith 
order a new election therefor, and in all cases, when necessary for the purposes 
of this chapter, may call special elections, canvass the returns thereof, and 
provide by ordinance for the mode of conducting the same; and shall give 
notice of such special elections, in which shall be stated the questions to be 
voted upon, and cause such notices to be published for the same length of 
time, and in the same manner as is required in the case of regular annual 
elections in such city, unless herein otherwise provided. [R. C. 1905, § 2749; 
1887, ch. 73, art. 18, § 9; R. C. 1899, § 2258; 1905, ch. 62, § 116.] 

§ 3674. When term of office commences. The term of each officer elected 
under this chapter shall commence on the third Tuesday of April of the year 
for which he was elected. [R. C. 1905, § 2750; 1887, ch. 78, art. 13, § 10; R. C. 
1899, § 2259; 1905, ch. 62, § 117.] 

§ 3675. When office deemed vacant. Any officer removing from the city 
or ward for which he is elected, or any officer who shall refuse or neglect for 
ten days after notice of his election or appointment to enter upon the 
discharge of the duties of his office, shall be deemed to have vacated his office 
and the city council shall proceed to fill the vacancy as herein prescribed. 
a 3 1905, § 2751; 1887, ch. 73, art. 13, § 11; R. C. 1899, § 2260; 1905, ch. 62, 

ARTICLE 17.— FINANCE. 


§ 3676. Fiscal year. The fiscal year of each city organized under the 
general laws of this state shall commence on the first day of September of 
each year. [R. C. 1905, § 2752; 1887, ch. 73, art. 14, § 1; R. C. 1899, § 2261; 
1905, ch. 62, § 119.] 

§ 3677. Appropriation for general expenses, how made. The city council 
shall, at its regular meeting in September or within ten days thereafter pass 
an ordinance to be termed the annual appropriation bill, in which it may 
appropriate such sums of money as may be deemed necessary to defray all 
necessary expenses and liabilities of such corporation, during the ensuing 
fiscal year, and such ordinance shall specify the purpose for which such 
appropriations are made, and the amount appropriated for each purpose, 
and the city council may, in addition to such specific appropriations, appro- 
priate a sum not exceeding five per cent of the total amount so specifically 
appropriated for general purposes in such appropriation bill, for contingent 
expenses not otherwise provided for. No further appropriations shall be 
made for any of the expenses or liabilities of such fiscal year, unless the 
provision to make such appropriation has been first sanctioned by a majority 
of the legal voters of such city, either by a petition signed by them or by 
special election called for that purpose. Any balance of any appropriation 
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for general purposes, remaining unexpended at the close of the fiscal year, 
shall be deemed a part of the general fund of the city, and shall be reappro- 
priated to such general purposes as the city council may deem best. [R. C. 
1905, § 2753; 1887, ch. 73, art. 14, § 2; R. C. 1899, § 2262; 1905, ch. 62, § 120.] 


Contract requiring expenditure of money without an appropriation therefor is ultra 
vires and void. Roberts v. City of Fargo et al., 10 N. b. 230, 86 N. W. 726. 

Failure to pass appropriating ordinance does not affect validity of tax levied thereafter. 
rlenderson v. Hughes County, 13 S. D. 576, 83 N. W. 682. 

An appropriation bill should be passed before the levy of a tax. Engstad v. Dinnie, 8 
N. D. 1, 76 N. W. 292. 

Inapplicable to expense of street improvement. Pine Tree Lumber Co. v. Fargo, 12 N. 
D. 360, 96 N. W. 357. 
" — to appropriation for land taken for public street. Fargo v. Keeney, 11 N. D. 484, 92 

. W. 836. 


§ 3678. Special appropriation for improvements, how made. Neither the 
city council, nor any department or officer of the corporation, shall add to the 
corporation expenditures in any one year, anything over and above the 
amount provided for in the annual appropriation bill of that year, except as 
herein otherwise specially provided; and no expenditure for an improvement 
to be paid for out of the general fund of the corporation shall exceed in any 
one year the amount provided for such improvement in the annual appropria- 
tion bill; provided, that nothing herein contained shall prevent the city council 
from ordering by a two-thirds vote, any improvement, the necessity of which 
is caused by any casualty or accident happening after such annual appropria- 
tion is made, and the expense of such improvement may be paid wholly or in 
part from the appropriation for contingent expenses, or whenever the city 
shall not have reached its constitutional debt limit, the city council may order 
the mayor and finance committee to borrow a sufficient amount to provide for 
the expense necessary to be incurred in making any improvement, the necessity 
of which has arisen, as is last above mentioned, for a space of time not 
exceeding the close of the fiscal year, which sum and interest shall be added 
to the amount authorized to be raised in the next general tax levy, and 
embraced therein. [R. C. 1905, § 2754; 1887, ch. 73, art. 14, § 3; R. C. 1899, 
§ 2263 ; 1905, ch. 62, § 121.] 


As to hia of city to make improvements and reimburse itself through special assess- 

ments. Pine Tree Lumber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 

<u to appropriation for land taken for public street. Fargo v. Keeney, 11 N. D. 484, 92 
W. 836. 


§ 3679. Contracts prior to appropriation forbidden. No contract’ shall be 
made by the city council and no expense shall be incurred by any officer 
or department of the corporation, whether the object of the expenditure shall 
have been ordered by the city council or not, unless an appropriation shall 
have been previously made concerning such expense, except as herein other- 
wise provided ; provided, however, that the city council is authorized to enter 
into contracts with persons, associations or corporations for the furnishing 
of water for fire protection to the city, and in case such contract shall extend 
over a term of years, then and in that case it shall not be necessary that an 
appropriation shall have been previously made concerning such expense, 
except sufficient to cover the amounts payable under such contract for fhe 
first year thereof; provided, further, that such contract shall not be made 
for a longer period than twenty years. [R. C. 1905, § 2755; 1887, ch. 73, art. 4, 
§ 3; R. C. 1899, § 2264; 1905, ch. 62, § 122.] 


Provisions mandatory and prohibitive. No contract nor expense can be incurred unless 
an appropriation made to cover. Roberts v. City of Fargo, 10 N. D. 230, 86 N. W. 726. 
Ordinance need not be passed before entering into a contract unless required by charter. 
Nat. Tube Works v. Chamberlain, 5 D. 54, 37 N. W. 761. 
City cannot incur indebtedness to secure its selection as state capital. Shannon v. City 
of Huron, 9 8. D. 356, 69 N. W. 598. 
City empowered to render itself generally liable upon paving contract. Pine Tree Lum- 
ber Co. v. Fargo, 12 N. D. 360, 96 N. W. 357. 
§ 3680. Tax levy, how and when made. The city council shall, at its 
first regular meeting in September, or within ten days thereafter, levy a tax 
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for general purposes sufficient to meet the expenses of the fiscal year, and not 
exceeding twenty mills on the dollar of the assessed valuation of property 
in the city, based upon, and itemized as in the annual appropriation bill for 
the year, and in addition thereto, shall levy a tax for interest and sinking 
fund as required by this chapter, and also a sufficient tax for the payment 
of any final judgment that may have been recovered against the city, and 
such levy shall be forthwith, and not later than September twentieth, certified 
by the city auditor, with any levy made by the board of education of such 
city for school purposes, to the auditor of the county in which such city is 
situated. Such levy shall be made in specific amounts, and the county auditor 
of such county shall extend the same upon the tax lists of the county for the 
current year, in the same manner and with the same effect as other taxes are 
extended, except that the city taxes may be included in one amount, and the 
school taxes in one amount, for each person or lot, or parcel of land. The 
levy herein provided for may be made at the same meeting at which the 
annual appropriation bill is finally passed, and the provisions of law fixing 
the time at or within which any act or proceeding in the assessment or levy 
of any taxes shall be done or taken, shall be deemed and held to be directory 


and not mandatory. [R. C. 1905, § 2756; 1905, ch. 62, § 123.] 
Valid tax levy must be made by ordinance. Engstad v. Dinnie, 8 N. D. 1, 76 N. W. 292. 
Town lots should be assessed separately. Salmer v. Lathrop, 10 S. D. 216, 72 N. W. 
570; O’Neil v. Tyler, 3 N. D. 47, 53 N. W. 434. 
- Description which is unintelligible is insufficient. Stokes v. Allen, 15 8. D. 421, 89 N. 
. 1023. 


§ 3681. Additional tax levy to pay final judgments. When any final judg- 
ment shall be obtained against any city within the state of North Dakota, the 
city council of such city may by resolution provide for the levy and collec- 
tion of an annual tax upon all the taxable property of such city, not ex- 
ceeding the amount of ten mills on the dollar in any one year which shall be 
used in payment of such judgment. The county auditor shall make out, charge 
and extend upon the tax list against each description of real property and 
against all personal property of the city all such taxes for cities and judg- 
ments he is so notified have been levied by the city in which the property 
is situated and taxable in the same manner in which the county and state 
tax list is prepared, and deliver it to the county treasurer at the same time. 
The taxes so levied for the payment of any final judgment against such city 
may be levied in addition to such other taxes as are now or may hereafter 
be provided by law, and this section shall in no manner be construed as 
depriving the city council of any city in this state from levying all such other 
taxes in such amounts as they are now permitted to levy under existing 
laws for other purposes. [1911], ch. 69.] 

§ 3682. County treasurer to collect taxes and pay over to city treasurer. 
The county treasurer of such county shall collect and enforce the collection 
of the city and school tax with and in the same manner as other taxes, 
and shall pay over to the city treasurer on the first of every month on demand, 
all such taxes so collected during the preceding month, with interest and 
penalties collected thereon, and shall forthwith notify the city auditor of the 
amount so paid over. He shall take duplicate receipts for all such amounts 
so paid to the city treasurer, one of which shall be forthwith sent to the 
city auditor. [R. C. 1905, § 2757; 1905, ch. 62, § 124.] 

This section as originally enacted was held unconstitutional as class legislation. State 
ex rel. Mitchell v. Mayo, 15 N. D. 327, 108 N. W. 36. 

County treasurer entitled to one per cent commissions for collecting city and school tax. 
Centerville v. Turner County, 23 S. D. 424, 122 N. W. 350. 

Limitations ran against each amount retained by county as commission for collection of 
city taxes beyond legal amount from date of each settlement with city. Centerville v. Tur- 
ner County, 25 8. D. 300, 126 N. W. 605. 

§ 3683. Money paid to the city treasurer, how proportioned. The city 
treasurer and auditor shall each proportion said amounts so received by the 


eity treasurer and credit each fund with its proportion or share according 
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to the levy made by the council, and the county treasurer at the time of paying 
over such funds shall furnish the city treasurer and auditor with a statement 
of the amount collected for each year separately, and the same shall be 
credited to the proper fund for the year for which it was collected. All 
money received by the city treasurer for licenses, license or occupation taxes 
and fines shall be credited to, and become a part of the contingent fund of 
the city, and shall be used for the payment of such liabilities and necessary 
expenses of the city as are not otherwise specially provided for in the annual 
appropriation bill. [R. C. 1905, § 2758; 1905, ch. 62, § 125.] 

§ 3684. Provisions not applicable to cities operating under general law. 
The provisions of sections 3616, 4038, 4039, 4040, 4041, 4042, 4043, 4044, 
4045, 4047, 4048 and 4049 do not apply to any city organized under the 
general laws of the state for the incorporation of cities, and when any of 
the provisions of this chapter are inconsistent with any other provisions 
of the revised codes, or of any other law heretofore enacted, the provisions 
of this chapter shall be deemed to supersede all others. [R. C. 1905, § 2759; 
1905, ch. 62, § 12514. ] 


ARTICLE 18.— OPENING OF STREETS, ALLEYS, ETO. 


§ 3685. Surveys. Whenever the city council shall deem it necessary to 
open, lay out, widen or enlarge any street or alley or public place within 
the city, it shall cause an accurate survey and plat of the same to be made 
by the city engineer, with an estimate of the probable cost of the improvement, 
and the city engineer shall file the same in the office of the city auditor, and 
retain a copy in his office. [R. C. 1905, § 2760; 1887, ch. 73, art. 15, § 12; RB. C. 
1899, § 2276; 1905, ch. 62, § 126.] 

§ 3686. Taking private property. Whenever it shall be necessary to take 
private property in order to open, lay out, widen or enlarge any street or 
alley or any public place in any city, the same shall be done by purchase, or 
under the provisions of the code of civil procedure providing for the exercise 
of the right of eminent domain; and, whenever any judgment for damages 
to property so taken for any such improvement shall be entered, the city 
council shall cause special assessments to be levied upon the property bene- 
fited thereby to pay such judgments; provided, that not more than one-fourth 
thereof may be paid by the levy of a general tax upon all taxable property in 
the city. [R. C. 1905, § 2761; 1895, ch. 62, § 127.] 

§ 3687. Fixing grades. The city council may by ordinance establish the 
grade of all streets, alleys and sidewalks in the city as the convenience of the 
inhabitants may require, and a record of the same shall be kept, together with 
a profile thereof in the office of the city engineer; provided, that after the 
grade of any street has been established as provided in this section, the city 
shall, if it change the grade, be liable to the abutting property owners for 
any damage they may sustain by reason of any permanent improvements 
having been made by them to conform to the grade as first established. [R. C. 
1905, § 2762; 1905, ch. 62, § 128.] 

§ 3688. Vacation of streets and alleys. Petition. Appeal. No public 
grounds, streets or alleys, or parts thereof, over, under or through which shall 
have been constructed, lengthwise, sewers or watermains of the city, or water- 
mains, gas, steam or other pipes, or telephone or telegraph lines by the city’s 
grantees of the right of way therefor shall be vacated unless such sewers or 
watermains had been abandoned and are not in use, and no other public 
grounds, streets or alleys, or parts thereof, within the city shall be vacated or 
discontinued by the city council except upon a petition of a majority of the 
owners of the property on the line of such public grounds, streets or alleys, 
resident within the city. Such petition shall set forth the facts and reasons 
for such vacation, accompanied by a plat of such public grounds, streets or 
- alleys proposed to be vacated, and shall be verified by the oath of at least 
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two of the petitioners, and the consent in writing of all the owners of the 
property adjoining the plat to be so vacated. The city council shall thereupon, 
if they deem it expedient that the matter should be proceeded with, order the 
petition to be filed with the city auditor, who shall give notice of publication 
in the official newspaper of the city for four weeks, at least once in each week, 
to the effect that such petition has been filed as aforesaid, and stating in brief 
its objects, and that said petition will be heard and considered by the council, 
or a committee thereof, on a certain day therein specified, not less than thirty 
days after the first publication of such notice. The city council, or such 
committee as may be appointed by it for the purpose, at the time and place 
appointed, shall investigate and consider the matter, and shall hear the testi- 
mony and evidence of persons interested. The city council thereupon after 
hearing the same, or upon the report of such committee favoring the granting 
of such petition, may, by resolution passed by a two-thirds vote of all of the 
members elect, declare such public grounds, streets or alleys or highways, 
vacated ; which resolution, before the same shall go into effect, shall be pub- 
lished as in the case of ordinances, and thereupon a transcript of such resolu- 
tion, duly certified by the city auditor, shall be filed for record and duly 
recorded in the office of the register of deeds of the county, and shall 
have the effect to convey to the abutting property owners, all the 
right and title of the city to the property so vacated. Any person aggrieved 
thereby may, within twenty days after publication of such resolution, appeal to 
the district court of the county, under the same regulations as in the case of 
opening streets and alleys, and the judgment of the court therein shall be final. 
All expenses incurred in vacating any such public grounds, streets or alleys 
must be paid by the petitioners, who shall deposit with the city treasurer, such 
sum as may be necessary therefor, before any such expense is incurred, and 
the amount so to be deposited shall be determined by the city council, and any 
part thereof not used for such expenses shall be returned. [1911, ch. 78; R. C. 


1905, § 2763; 1887, ch. 73, art. 15, § 18; R. C. 1899, § 2277; 1905, chi. 62, § 129.] 


olution must specifically designate improvement to be made. Statute authorizing 
improvements strictly construed. McLaurin v. Grand Forks, 6 Dak. 897, 43 N. W. 710; 
geet St ap a City, 6 Dak. 346, 43 N. W. 706; Mason v. City of Sioux Falls, 3 8. D. 
640, 51 N. W. 770. 


ARTICLE 19.— SIDEWALKS. 
Powers confetred upon the city council in this article are given to the boards of trustees 
of incorporated villages. See section 3862. 

§ 3689. Specifications for sidewalks. The city council shall by ordinance 
prescribe the width of sidewalks and may establish different widths in dif- 
ferent locations, and shall determine and prescribe the kind and quality of 
material of which, and the manner in which, they shall be constructed, having 
regard to the business and amount of travel in the vicinity of each, and such 
ordinance shall be specific, and all contracts for the construction of side- 
a OT be let with reference to the same. [R. C. 1905, § 2764; 1905, ch. 

, § 180. 


Ordinance providing for sidewalks on several streets, where same were to be constructed 
of same material and same width, was not invalid for embracing walks on several] streets 
in one proceeding. Wood v. Hurley, 29 S. D. 269, 136 N. W. 107. 


§ 3690. Notice to build or repair. Whenever the city council shall deem 
it necessary to construct, rebuild or repair, except as hereinafter provided, 
any sidewalk in the city, it shall notify each owner and occupant of any 
lot or parcel of land adjoining such sidewalk, to construct, rebuild or repair 
the same at his own expense, and subject to the approval of the street com- 
missioner, within the time designated in such notice, by the publication in 
the official newspaper of the city twice, once in each week for two successive 
weeks, of a notice to said owner or occupant, setting forth what work is to 
be done, and the character of the same as specified in the ordinance provided 
for in the preceding section, and the time within which he is required to do 
the same. Such notice may be general as to the owner, but must be specific 
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as to the description of the lot or parcel of ground in front of which such 
sidewalk is to be built, and a copy thereof shall also be served in the manner 
provided in section 3693. [R. C. 1905, § 2765; 1908, ch. 62, § 1301%.] 

§ 3691. Building by city. If such ‘work is not done and the sidewalk is 
not built, repaired or rebuilt, in the manner and within the time prescribed 
in said notice, the city council shall order the same to be done by such person 
as they may have contracted with therefor, under the direction of the city 
engineer, or street commissioner in cities having no city engineer, at the 
expense of the lot or parcel of land adjoining : ch sidewalk, and such ex- 
pense, including the expenses of all notices in connection with such work and 
the assessment therefor, and any other expense incurred for such work, shall 
be assessed upon the lot or parcel of land properly chargeable therewith, 
by the city engineer, or by the street commissioner in cities having no city 
engineer ; and such assessment shall be returned by him, and filed in the office 
of the city auditor, and the city auditor shall cause to be published the 
said assessment, together with a notice of the time and place when and where 
the city council will meet to approve the same, and said notice shall be pub- 
lished once in the official newspaper of the city at least ten days prior to 
the meeting of the city council to approve such assessment. [R. C. 1905, 
§ 2766 ; 1905, ch. 62, § 181.] | 

§ 3692. Letting contracts for sidewalks. The city auditor shall, on or before 
the fifteenth day of March in each year, advertise in the official newspaper of 
the city twice, once in each week for two consecutive weeks, for bids for the 
construction of the various kinds of sidewalks in the city during the ensuing 
year, in accordance with the specifications of the ordinance provided for in 
section 3689, and such bid shall be received and opened and if accompanied 
by a check and bond as hereinafter provided, such contract shall be awarded to 
the lowest bidder, at the regular meeting of the city council in April and con- 
tracts may be awarded to different bidders for the different kinds of side- 
walks required. But if the city auditor shall have failed to advertise for bids 
as aforesaid before the fifteenth day of March, and if the city council shall 
have failed to award contracts at their regular meeting in April, upon such 
showing being made and published together with notice for bids for two con- 
secutive weeks prior to any regular meeting of the city council, the city council 
may thereupon at any such regular meeting after such publication, award 
such contracts to the best bidders for the different kinds of sidewalks required. 
[1911, ch. 68; R. C. 1905, § 2767; 1905, ch. 62, § 182.] 

tights and remedies of lowest bidders on public contracts. 26 L.R.A. 707; 30 L.R.A. 
Construction of words “ to lowest bidder.” 38 L.R.A.(NS.) 654. 

§ 3693. Repairs. Whenever the necessary repair of sidewalks will not, in 
the judgment of the street commissioner, exceed in cost the sum of ten dollars 
for each twenty-five feet in front of land belonging to the same owner, he 
shall notify the city auditor thereof, and the city auditor shall forthwith 
prepare a notice in writing, which may be general as to the owner of the 
lot or parcel of land, but describing it specifically, requiring him to repair such 
sidewalk to the satisfaction of the street commissioner, within a time to be 
fixed in such notice not exceeding three days. The auditor shall deliver such 
notice to the street commissioner, who shall forthwith serve it by delivering a 
copy thereof to the occupant or owner of the parcel of land, if the same is 
occupied, or by leaving such notice at the dwelling house upon such lot or 
parcel of land with some person over the age of fourteen years residing therein, 
or if such lot or parcel of land is not occupied, by posting a copy of such 
notice in a conspicuous place thereon or immediately in front thereof, and if 
such sidewalk is not so repaired within the time fixed in such notice, the street. 
commissioner shall, as soon as practicable, repair the same and certify the 
cost thereof, with his return of service of such notice to the city auditor; and 


899 


§§ 3693-3696 POLITICAL CODE. Cities. 


the cost of such repairs shall be paid out of the ‘‘ sidewalk special assessment 
fund.’’ [1911, ch. 64; B.C. 1905, § 2768; 1905, ch. 62, § 133.] 

§ 3694. Duty of auditor. The city auditor shall keep in his office a book 
called ‘* sidewalk repair special assessment book,’’ and shall enter such cost so 
certified by the street commissioner therein, as a special assessment against 
the lot or parcel of land adjoining such sidewalk, with the name of the owner, 
if known to him; and at its regular meeting in September of each year, the 
city council shall review all assessments and hear all complaints against the 
same, and approve the same as finally adjusted. [1907, ch. 46, § 8; R. C. 1905, 
§ 2769 ; 1905, ch. 62, § 134.] 

See the connection in which this section is cited in note to section 3740. 

§ 3695. Sidewalk special assessment fund. All moneys collected from 
special assessments for building or repairing sidewalks shall be kept in a fund 
to be called ‘‘ sidewalk special fund ’’ and warrants shall be drawn on such 
fund for the payment of the costs of building and repairing all sidewalks, and 
the city shall in no case be liable on any contract for the building or repairing 
e apoaelaee in any sum whatsoever, to be paid by moneys raised by general 

axation. 

All such sidewalk special assessment warrants shall be payable as specified 
and in such amounts as in the judgment of the city council the taxes and assess- 
ments will provide for, which said warrants shall bear interest at the rate of 
not to exceed seven per cent, per annum, payable annually, and may have cou- 
pons attached representing each year’s interest. Such warrants shall sfate upon 
their faces for what purpose they are issued and the further fact from which 
fund they are payable and shall be signed by the mayor and countersigned 
by the city auditor under the seal of the city and be in denominations of not 
more than one thousand dollars each. Such warrants may be used in making 
payment on contracts for making such improvements or be sold for cash at not 
less than par value thereof and the proceeds thereof credited to such fund, and 
used for paying such improvements. It shall be the duty of the city treasurer 
to pay such warrants and interest coupons as they mature and are presented 
for payment out of the sidewalk special assessment fund, and to cancel the 
oo be paid. [1913, ch. 82, § 1; 1907, ch. 46; R. C. 1905, § 2770; 1905, ch. 

§ In see against city for damages for injury caused by defective sidewalks, charter of 

ow, is properly received in evidence. Jackson v. Grand Forks, 24 N. D. 601, 45 L.R.A. 
(N.S.) 175, 140 N. W. 718. 

§ 3696. Assessment for removing snow and ice from sidewalks. In all cases 
where snow and ice are not removed from sidewalks within the time and in 
the manner that is now and hereinafter may be provided by the ordinances of 
any city, the same may be removed by or under the direction of the street 
commissioner, and the necessary expense thereof shall be chargeable against 
the abutting property. On or before May first in each year the street com- 
missioner shall make and file in the office of the city auditor a list of the 
property chargeable and assessed against each lot and tract separately, and 
stating the owner’s name, so far as known to him. The city auditor shall 
give notice by publication in the official newspaper of the hearing and con- 
firmation of such report and assessment at the regular June council meeting, 
notifying all persons objecting thereto to appear and present their objections, 
such notice to be published twice, once in each week for two consecutive weeks, 
the last publication to be not less than eight days before the time fixed for the 
hearing. At the June council meeting or at such later meeting as the hearing 
and confirmation of such assessment may be adjourned to, the council shall 
take up and consider said assessment and shall hear any objection thereto 
or to any part thereof, and after revising and correcting the same, if necessary 
so to do, shall approve and confirm the same. The city auditor shall thereupon 
attach to such list his certificate that the same is correct as confirmed by the 
eity council and shall thereupon file such assessment list in his office ; and such 
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assessment, with interest and penalties thereon, shall be and remain a perma- 
nent lien upon the property upon which such assessment is levied, from the 
time such assessment list is approved by the city council, and shall remain a 
lien thereupon until fully paid, and shall have precedence over all other liens 
except ordinary taxes to which it shall be subject, and such lien shall not be 
divested by any judicial sale, and no mistake in the description of the property 
or in the name of the owner shall obviate such lien, provided the property 
assessed can be identified by the description in such assessment list. Such 
assessment shall be certified to the county auditor by the city auditor at the 
same time and in the same manner that sidewalk assessments are certified by 
him under the provisions of section 2804, Revised Codes of 1905. [1913, ch. 
82, § 2; 1907, ch. 46.] 
See the connection in which this section is cited in note to section 3740. 


ARTIOLE 20.— SEWERS, PaviIne aND WaTER Martins. 
Powers conferred upon the city council in this article are given to the boards of trustees 
of incorporated villages. See section 8862. 

§ 3697. System of sewerage. The city council shall have power to estab- 
lish and maintain at any time a general system of sewerage for the city, in such 
manner and under such regulations as the council shall deem expedient, and 
to alter or change the same from time to time as the council may deem proper; 
provided, that no action shall be taken for the establishment of a system of 
sewerage except upon the affirmative vote of two-thirds of the members of 
the city council; and provided, further, that when such system of sewerage 
is established, all measures necessary for the construction of sewers, as a part 
of that system, may be taken by a vote of the majority of the city council; and 
provided, further, that when it shall be necessary to conduct the sewerage 
beyond the city limits, the city council shall have power, by purchase or con- 
demnation proceedings, to acquire private property over which to construct 
such sewer, and the cost thereof and of building such sewer over the same 
shall be included in the cost of such system of sewerage and in the special 
assessment levied therefor; and provided, further, that any city may empty 
or discharge its sewerage into any river, but where a dam on such river is 
located within the corporate limits of any city, the sewerage shall in such cases 
be discharged below such dam; and provided, further, that in case there is no 
river accessible into which to discharge such system of sewerage, the same may 
be discharged into a lake, coulee or slough, and in any of the latter cases a 
septic tank system shall be employed for sewerage from closets, kitchen-sinks 
or anything carrying objectionable matter, prior to discharging same into the 
lake, coulee, slough or other outlet, but that any drainage from basements, 
cellars or surface may be discharged direct into the lake, coulee, slough or other 
outlet, prior to emptying into the main sewer system, but that any drainage 
from basements, cellars or surface may be admitted direct into the main sewer 
system without first passing through the septic tank system. [1907, ch. 229; 
R. C. 1905, § 2771; 1905, ch. 62, § 136.] 

In absence of charter or statutory requirements, municipal contracts need not be let 
under competitive bidding. Price v. Fango, 24 N. D. 440, 139 N. W. 1054. 


Applies to cities organized under special charters and under the general law. MHeyler 
v. Watertown, 16 8. D. 25, 91 N. W. 334. 


Does not apply f municipal contracts for erection of filtration plants and similar 
buildings. Price v. Fargo, 24 N. D. 440, 139 N. W. 1054. 

Right and duty to provide drainage. 61 L.R.A. 673. 

Institution of proceedings for establishment of drains and sewers. 60 L.R.A. 166. 

Effect of municipal indebtedness on acquisition of sewer system. 59 L.R.A. 604. 

§ 3698. To create improvement districts. Any city shall have power to 
create sewer, paving and water main districts and water works districts, for 
the purpose of constructing a water works system, including the construction 
and erection of a pumping station, settling basins, filtration plant, stand pipes 
and water towers, reservoirs and other contrivances and structures necessary 
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for a complete water works system, and for the purpose of laying, extending, 
improving, enlarging, relaying or replacing water mains and districts, for the 
purpose of grading, graveling, curbing, planting trees, constructing grass 
plots, sowing grass seed, constructing gutters, or for the purpose of making 
any one or more of the improvements herein mentioned and maintaining 
the same within the limits of such city, which districts shall be consecutively 
Bre tar [1913, ch. 74, § 1; 1911, ch. 70, § 1; R. C. 1905, § 2772; 1905, ch. 

§ 3699. Size and form of sewer districts. Such sewer districts shall be of 
such size and form as the city council, after consultation with the city engineer, 
shall decide most practicable for the purpose of the drainage of such portion 
of such city as may be included in the respective districts as established 
by the city council. [R. C. 1905, § 2773; 1905, ch. 62, § 138.] 

§ 3700. Form of paving districts. Such paving districts shall be in com- 
pact form as nearly as practicable, and include all streets within their réspec- 
tive boundaries, and nothing in this article contained shall be construed as 
authorizing and empowering the city council to create one street, by length, as 
a district, except when it shall be necessary to repave any street which shall 
not, when originally paved, have been included in any paving district. [R. C. 
1905, § 2774; 1905, ch. 62, § 139.] 

§ 3701. Water main and water works districts. Such water main districts 
and water works districts for the purpose of constructing a water works sys- 
tem, including the construction and erection of a pumping station, settling 
basin, filtration plant, stand pipes and water towers, reservoirs and other 
contrivances and structures necessary for a complete water works system and 
for the purpose of laying, extending, improving, enlarging, relaying or re- 
placing water mains and districts for the purpose of grading, graveling, 
curbing, planting trees, constructing grass plots, sowing grass seeds and con- 
structing gutters, shall be of such size and number as the city council, after 
consultation with the city engineer, shall decide most practicable. (1913, 
ch. 74, § 2; 1911, ch. 70, § 2; R. C. 1905, § 2775; 1905, ch. 62, § 140.] 

§ 3702. Power to make improvements. All cities shall have power to grade, 
curb, pave, replace, gravel, macadamize or gutter any street, highway, avenue, 
alley or public place in such city, and to plant trees, construct grass plots or 
to sow grass seed thereon, and to maintain and preserve any one or more of 
such improvements by causing such trees or grass to be watered, the grass cut 
and trees trimmed, or otherwise maintaining and preserving the same, as the 
city council shall deem suitable and proper, and any city shall have power to 
create sewer, paving and water main districts and water works districts for 
the purpose of constructing a water works system, including the construction 
and erection of a pumping station, settling basins, filtration plant, stand pipes 
and water towers, reservoirs and other contrivances and structures necessary 
for a complete water works system, and for the purpose of laying, extending, 
improving, enlarging, relaying or replacing water mains and districts, and 
to defray the expense of all such work as hereinafter provided. [1913, ch. 74, 
§ 3; 1911, ch. 70, § 3; R. C. 1905, § 2776; 1905, ch. 62, § ne 

Assessment of es before change of grade. Searle v. City of , 10 8. D. 312, 
73 N. W. 101; Whittaker v. City of Deadwood, 12 S. D. 606, 82 N. W. 202. 

Grade must be established before passage of ordinance to grade. Whittaker v. City 
of Deadwood, 12 8. D. 608, 82 N. W. 202. 

§ 3708. Plans, specifications and estimates. When the city council shall 
deem it necessary to construct or alter any sewer or to open, widen, extend, 
grade, curb, pave, repave, gravel, macadamize or gutter any street, highway, 
avenue, alley, lane or other public ground within the city limits or to plant 
trees, construct grass plots, or sow grass seed thereon or to construct a water 
works system, including the construction and erection of pumping stations, 
settling basins, filtration plants, stand pipes, water towers, reservoirs and other 
contrivances and structures necessary for a complete water works system, the 
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city council shall direct the city engineer, or in case the city has no competent 
city engineer, shall employ a competent engineer, to prepare plans and specifi- 
eations for such work, including the grading of the street if not already estab- 
lished, if such grade is deemed necessary by such engineer, and all details of 
the work to be done, and make an estimate of its probable cost, which plans, 
specifications and estimates shall be approved by resolution of the city council, 
which approval shall be deemed to establish the grade of the street as shown 
in such plans and specifications, if the grade of the street has not previously 
been established by ordinance, providing such grade has been included in such 
plans and specifications. In case the improvement shall consist in paving or 
repaving any street, alley or public place, the city council may require such 
plans, specifications and estimates to be made of such different kinds of pave- 
ment as they may deem advisable. In case the improvement shall consist of 
planting trees, constructing grass plots, sowing grass seed thereon, or other- 
wise parking or beautifying any of the streets, highways, avenues, alleys, lanes 
or other public grounds within the city limits, the said city may require plans, 
Specifications and estimates to be made of the probable cost of making, 
constructing or maintaining such improvements or any of them. Such plans, 
specifications and estimates shall be the property of the city and be filed in 
the office of the city auditor and remain on file in his office subject to inspection 
of all persons. The city engineer shall retain a copy of such plans, specifica- 
tions and estimates, and file the same in his office, and shall furnish to any 
person applying therefor copies of the same, and may charge and receive 
for such copies at the rate of one dollar an hour for the time necessarily em- 
ployed in making the same. [1913, ch. 74, § 4; 1911, ch. 70, § 4; R. C. 1905, 
§ 2777; 1905, ch. 62, § 142.] 

§ 3704. Resolution declaring work necessary. After the plans, specifica- 
tions and estimates mentioned in the preceding section shall have been filed 
in the office of the city auditor and approved as provided in the preceding 
section the city council shall by resolution declare such work or improvement 
(except the construction or alteration of sewers) necessary to be done, such 
resolution shall refer intelligently to the plans, specifications and estimates 
therefor, and shall be published twice, once in each week for two consecutive 
weeks in the official newspaper of the city. If the owners of a majority of 
the property liable to be specially assessed for such proposed improvement 
shall not, within fifteen days after the first publication of such resolution, 
file with the city auditor a written protest against such improvement, then 
the majority of such owners shall be deemed to have consented thereto. At 
the next regular meeting of the city council after the expiration of the time 
for filing protests against such improvement, the council shall hear and deter- 
mine the sufficiency and validity of such protests, and if two-thirds of the 
council shall decide that such protests are insufficient or not well taken, then 
the city council shall have power to cause such improvement to be made and 
to contract therefor, and to levy and collect assessments therefor as herein- 
after provided, and all such work shall be let by contract to the responsible 
bidder whose bid is the lowest therefor. In case the work to be done consist 
of paving or repaving, the city council shall not in its resolution declaring 
such improvement necessary determine which of the kinds of paving or paving 
material shall be adopted; but in the call for bids bidders shall be invited to 
submit bids for one or more of the several kinds of paving or paving material 
for which the city engineer shall have been directed to file plans and speci- 
fications. When the bids shall have been opened and made public they shall 
be entered on the minutes of the meeting and be carefully preserved by 
the city auditor, and action on the same shall be deferred for a period of at 
least five days, and another meeting of the council shall be held at least five 
days after the opening of the bids for the purpose of considering and acting 
on the same. ‘Notice of the time and place of such future meeting shall be 
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published by the city auditor at least once in the official newspaper of the 
city at least five days before the date fixed for such meeting. If, after the 
opening of the bids and before the meeting of the council to consider the 
same, the owners of a majority of the property liable to be specially assessed 
for such paving or repaving, shall file with the city auditor a written petition 
(which may consist of a single petition or several separate petitions signed 
by the owners of a majority of the property liable to be specially assessed 
for such wmprovement, or their authorized agents) indicating that such peti- 
tioners are agreed in a preference for any one of the kinds of paving or paving 
materials for which bids have been invited, then it shall be obligatory upon 
the city council to cause the paving or repaving to be constructed of the kind 
of paving material indicated in such petition. [1907, ch. 46, § 3; BR. C. 1905, 
§ 2778; 1905, ch. 62, § 143.] 

See the connection in which this section is cited in note to section 3740. 

Resolution of city council levying special assessment for cost of grading street must 
reasonably inform property owner that he is to be assessed and must describe Sepik 
ae oe extent of improvement. State ex rel. Bowen v. Sioux Falls, 125 8. D. 8, 124 

Ordinance providing for sidewalks on several streets, where same were to be constructed 
of same material and same width, was not invalid for embracing walks on several streets 
in one proceeding. Wood v. Hurley, 29 8S. D. 269, 186 N. W. 107. 


§ 3705. Duty of council. The city council shall then cause proposals for 
said work to be advertised for in the official paper of such city twice, once in 
each week for two consecutive weeks, which advertisement shall specify the 
work to be done according to the plans and specifications therefor on file in 
the auditor’s office and shall call for bids therefor upon a basis of cash pay- 
ment for said work, and state the time within which such bids will be received, 
and within which such work is to be completed. The city council may also 
require bidders to state the rate of interest the warrants shall bear (not 
exceeding seven per cent per annum), which are to be received and accepted 
by them at par in payment for such work. In case of pavement such pro- 
posals may call for bids for one or more kinds of pavement. Bids for such 
work shall be forwarded to the city auditor of such city securely sealed so 
as to prevent their being opened without detection, and shall have indorsed 
upon the outside thereof a statement of what work such proposals are for. 
Such bids shall be opened by the city coyncil at the expiration of the time 
limited in said advertisement for receiving the same, which shall be not less 
than fifteen days after the first publication of said advertisement, or at such 
other time as the city council may appoint therefor, and if accompanied by a 
check and bond hereinafter provided for shall be considered, and if not 
accompanied by such check and bond shall be rejected. [1907, ch. 46, § 5; 
R. C. 1905, § 2780; 1905, ch. 62, § 145.] 


See the connection in which this section is cited in note to section 3740. 
In absence of charter or statutory requirement municipal contracts need not be let 
under competitive bidding. Price v. Fargo, 24 N. D. 440, 139 N. W. 1054. 


§ 3706. Bids. Each bid for any work to be done under the provisions of 
this article shall be accompanied by a certified check, in case of sidewalks 
for the sum of fifty dollars, and in the case of other work for the sum of five 
hundred dollars, indorsed or payable to the mayor, as a guarantee that the 
bidder will enter into a contract for the performance of such work in case 
such contract is awarded to him, and in case any bidder to whom such contract 
shall be awarded, fails or refuses to enter into such contract when requested 
so to do, such check accompanying his bid shall be retained by the city, and 
be deemed liquidated damages for such failure, and shall be delivered to 
the city treasurer and credited by him to the fund from which the considera- 
tion for such work is payable. [R. C. 1905, § 2781; 1905, ch. 62, § 146.] 

§ 3707. Bonds. Each bid for any such work shall also be accompanied 
by a bond running to the city. In case of all improvements except sidewalks, 
paving and repaving the amount of bidder’s bond shall be a sum equal to 
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the full amount of the bid. In case of paving or repaving, the amount of the 
bond to be required on each bid for different kinds of paving or repaving 
shall be fixed at a sum equal to at least five per cent of the amount of the 
bid or such additional sum as the city council may by resolution determine 
at the time bids are called for; provided, however, that in the case of contracts 
for the construction of sidewalks the amount of the bond shall be five hundred 
dollars. Such bidder’s bond shall be executed by the bidder or contractor 
as principal and by a surety company authorized to do business in this state, 
or by two or more freeholders resident of this state; and if executed by indi- 
viduals as sureties such sureties must attach to such bond an affidavit of 
justification, showing that they possess the qualifications required of sureties 
in arrest and bail and are worth in the aggregate in property within this 
state a sum equal to twice the penalty of the bond over and above their 
exemptions; such bonds shall be made payable to the city and shall be con- 
ditioned as follows: That if the principal’s bid shall be accepted and the 
contract for the work of improvement awarded to him, he will, within ten 
days after the acceptance of his bid or within such further time as the city 
council shall grant, enter into and execute a contract bond in a sum equal to 
the amount of the bid and a contract in writing to and with the city, to well 
and faithfully perform and complete the work for which his bid was accepted 
in accordance with the plans and specifications therefor and the terms of his 
bid and within the time required by the terms of such contract; that he will 
pay for all labor and materials used in such work. Such bonds shall be for 
the benefit of the city. In case the bidder shall fail to execute a contract 
bond and a contract as aforesaid for the completion of the work bid for within 
ten days or such further time as the city council may grant after the accept- 
ance of the bid, then the city council shall be authorized the same as if the 
bid or bond contained an expressed stipulation to that effect, to.cause such 
work to be done or completed, the work, or contract, with some other con- 
tractor to do or complete the work, and.in such case may recover in a suit 
on the defaulting bidder’s bond the difference between actual cost to the 
city of such improvements and the sum which it would cost if the defaulting 
bidder had complied with his bid. The successful bidder shall, within the 
time fixed by the city council for executing the contract, file a contract bond 
in a sum equal to the full amount of the contract with the city auditor. Such 
contract shall be executed by the bidder or contractor as principal and a 
surety company authorized to do business in this state, as surety or by two 
or more freeholders resident of this state, and if executed by individuals as 
sureties such sureties must attach to such bond an affidavit of justification 
showing that they possess the qualifications required of sureties in arrest 
and bail, and are worth in the aggregate in property within this state a sum 
equal to twice the penalty of the bond over and above their exemptions; 
such bond shall be made payable to the city and shall be conditioned that 
he will well and faithfully perform the work bid for in accordance with the 
terms of and within the time provided for in such contract, and pursuant 
to the plans and specifications for such work on file in the city auditor’s office, 
and pay for all labor and material used in such work, and that in case of 
default on the part of the bidder or contractor to perform such work as 
provided in this contract, the sum named in the bond shall be taken and held 
to be fixed and liquidated damages in favor of said city, and that the full 
amount thereof may be recovered from said bidder and his sureties in an 
action by the city against them on said bonds. Such bonds shall be approved 
by the city council and shall thereupon be and remain in full force and effect. 
Upon the execution of the contract and approval of the contract bond the 
bidding bond shall be returned. A sufficiency of any bond filed by a bidder 
shall be determined by the city council at the time of considering bids. If the 
council shall at any time deem the bond of a contractor insufficient, either in 
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form or sufficiency of sureties, it may require the successful bidder or con- 
tractor to furnish a new bond to be approved by the mayor and the city 
council, within such reasonable time as the council may fix, and if the bidder 
or contractor shall fail to furnish such new bond within the time required 
after notice to him to do so his contract may be cancelled and in that event 
the contractor’s bond shall be liable the same as if the contractor had failed 
to perform his contract. (1907, ch. 46, § 6; RB. C. 1905, § 2782; 1905, ch. 62, 


147. 

: hee the connection in which this section is cited in note to section 3740. 

§ 3708. Council or commission may reject bids and have work performed 
by the city. The city council or city commission shall have the right to 
reject any and all bids for work to be done under this article, if, in its opinion, 
the interests of the city will be best subserved by so doing, and such work 
may be performed directly by the city by the employment of labor and pur- 
chase of material, or in any other manner in which the city council or city 
commission may deem proper in each particular case, and payment for the 
construction thereof may be provided for by special assessment in the same 
manner as if said work had been performed by. contract, or the city council, 
or the city commission may readvertise for other bids, but if such bids are 
not rejected the contract shall then be awarded to the responsible bidder, 
whose bid is the lowest, upon the basis of cash payment therefor, providing 
said bidder shall have complied with the foregoing requirement; provided, 
further, that in case the contemplated improvements consist of paving or 
repaving the city council or city commission may, after opening and con- 
sidering the bids, by resolution, determine the kind or kinds of pavement to 
be laid, and may then proceed to award a contract or contracts therefor; 
provided, that the city council or city commission shall, before adopting or 
rejecting any bids, require the city engineer, or may employ a competent en- 
gineer to make a careful and detailed statement of the estimated cost of such 


work. ([1913, ch. 70; 1907, ch. 46, § 7; R. C. 1905, § 2788; 1905, ch. 62, § 148.] 
See the connection in which this section is cited in note to section 3740. 


§ 3709. Contracts. All contracts entered into for any work provided for 
in this article, shall be entered into in the name of the city, and shall be 
executed on the part of the city, by the mayor thereof, and countersigned by 
the auditor with the corporate seal of the city affixed, and when signed by 
the contractor shall be filed in the office of the city auditor. Such contract 
shall require the work to be done thereunder, to be done pursuant to the 
plans and specifications therefor on file in the office of the city auditor, or in 
case of sidewalks, pursuant to the specifications of the ordinance provided 
for by section 3689 and subject to the approval of the city engineer, who 
shall personally supervise and inspect such work during its progress, and 
there shall be reserved in each contract the right of the city council, in case 
of the improper construction of such work, to suspend work thereon at any 
time, and to relet the contract therefor, or order a reconstruction of said work 
on any part thereof improperly done. Each contract so entered into shall 
state the time on or before which such work must be completed, and must 
state from what fund the amount to be paid thereon by the city is to be 
paid, and that the consideration of such contract is payable only in warrants 
drawn on such fund, and that such city assumes and incurs no general 
liability under such contract. [R. C. 1905, § 2784; 1905, ch. 62, § 149.] 


Certificate of city engineer that work has been completed is essential before city can 
levy assessments against individual property for payment of costs of sewer. Baker v. 
La Moure, 21 N. D. 140, 129 N. W. 464. 


§ 3710. Contractor, how paid. In case the contractor to whom any such 
eontract shall be let shall properly perform the work therein designated, 
the city council may, from time to time in its discretion, as the work 
progresses, pay to such contractor upon an estimate made by the city engineer 
of the amount already earned thereunder, eighty-five per cent of the amount 
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shown by such estimate to have been so earned, in warrants drawn on the 
are he which the same is to be paid. [R. C. 1905, § 2785; 1905, ch. 62, 

§ 3711. Special assessment funds. Warrants. All special assessments levied 
under the provisions of this article shall constitute a fund for the payment of 
the cost of the improvement for the payment of which they are levied, and 
shall be diverted to no other purpose, and those for the payment of sewer 
improvement shall be designated respectively ‘‘ sewer district no. ...... 
fund,’’ and such funds shall be numbered according to the number of the 
sewer district in which it is raised. Those collected for paving improvements 
shall be designated as ‘‘ paving district no. .... fund,’’ and such fund shall 
be numbered according to the paving district in which it is raised; and those 
levied for the payment of water mains shall be known as ‘‘ water main district 
no. .... fund,’’ and such fund shall be numbered according to the number 
of the water main district in which it is raised, those levied for water works 
improvements shall be designated as ‘‘ water works district no. .... fund,’’ 
and such fund shall be numbered according to the number of the water works 
district; and those levied for the payment of grading, curbing, graveling, 
macadamizing or guttering of any street, highway, alley, lane or public place 
in such city, or of planting trees, constructing grass plots or sowing grass 
seed thereon, or of maintaining and preserving any one or more of such im- 
provements, shall be known as ‘“‘ improvement district no. .... fund,’’ and 
such fund shall be numbered according to the number of the improvement dis- 
trict in which it is raised; and in anticipation of the levy and collection of 
such special assessments, the city may, at any time after the making of a 
contract for any such improvements, issue warrants, on such funds, payable 
at specified times, and in such amounts as, in the judgment of the city coun- 
ceil, the taxes and assessments will provide for, which warrants shall bear 
interest at the rate of not to exceed seven per cent per annum, payable an- 
nually, and may have coupons attached representing each year’s interest, pro- 
vided that special assessments levied for maintaining grass plots or trees, 
parking or other improvements for the beautifying of the city streets, shall 
be payable in a single amount. Such warrants shall state upon their face 
for what purpose they are issued, and the fund from which they are payable, 
and shall be signed by the mayor and countersigned by the city auditor, 
under the seal of the city, and be in denominations of not more than one 
thousand dollars each. Such warrants may be used in making payments on 
contracts for making such improvements or may be sold for cash, at not less 
than the par value thereof, and the proceeds thereof credited to such fund, 
and used for paying such improvements. It shall be the duty of the city 
treasurer to pay such warrants and interest coupons as they mature and are 
presented for payment out of the district funds on which they are drawn, 
and to cancel the same when paid. [1913, ch. 74, § 5; 1911, ch. 70, § 5; BR. C. 
1905, § 2786; 1905, ch. 62, § 151.] 


nvalidity of special assessment for local improvements where authorities fail to pro- 
ceed in accordance with statute. Haggart v. Alton, 29 S. D. 509, 137 N. W. 872. 

Warrants and interest coupons payable out of special assessment funds draw interest 
from maturity, at seven per cent per annum where no rate is specified in the instru- 
ments. Drexel State Bank v. City of La Moure. 207 Fed. 702. 

Special assessments against land may be paid in full at any time with interest 
thereon to date of payment. State ex rel. Bithulitic & Contracting Co. v. Murphy, 
20 N. D. 427, 128 N. W. 303. 

Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 

§ 3712. Errors and mistakes. In case errors or mistakes in making an 
assessment, in respect to the total cost of such improvements, or otherwise, 
occur, or in ease of any deficiency in any assessment or otherwise, the city 
council shall have power, and it shall be their duty from time to time, to cause 
additional assessments to be made in the manner hereinafter provided, to 
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supply such deficiencies, or correct such errors or mistakes; the total of such 
assessments not to exceed the benefit to such property, and any such assess- 
ment shall be a lien upon the lots and lands on which it is levied as herein 
provided for the original assessments, and shall be payable in the same manner, 
and in the same installments, and shall draw interest at the same rate, and 
shall be enforced in the same manner as herein provided with respect to the 
original assessment. [R. C. 1905, § 2787; 1905, ch. 62, § 152.] 


Fact that supervising engineer was appointed by council to superintend building of 
sewer, there being no city engineer, does not-affect application of statute. Baker v. La 
Moure, 21 N. D. 140, 129 N. W. 464. 

§ 3713. Reassessment. In all cases where any assessment, or any part 
thereof, as to any lot, lots or parcels of land assessed under any of the pro- 
visions of this article, or of any law of any city prior to this article, for any 
cause whatever, whether jurisdictional or otherwise, shall be set aside, or 
declared void by any court, the city council shall, without unnecessary delay, 
cause a reassessment or new assessment to defray the expense of such 
improvement to be made, whether such improvement was made under this 
article or under any law of any city prior to this article, and such reassess- 
ment or new assessment shall be made as nearly as may be, as herein provided 
for making the assessment therefor in the first instance; and may bear in- 
terest from the date of the approval of such assessment so set aside, and 
when the same shall have been made and confirmed by the city council, it 
shall be enforced and collected in the same manner that other assessments are 
enforced and collected under this article, and in all cases where judgment 
shall hereafter be refused or denied by any court for the collection or enforce- 
ment of any special assessment, or where any court shall hereafter set aside or 
declare void any assessment upon any lot or parcel of land for any cause, the 
said lot or parcel of land may be reassessed or newly assessed from time to 
time, until each separate lot, piece or parcel of land has paid its proportionate 
part of the costs and expenses of such improvement, as near as may be; pro- 
vided, that when any special assessment shall be declared void, or set aside by 
judgment of the supreme court, for a cause affecting other like assessments, 
all assessments so affected may be vacated by resolution of the city council, 
and thereupon a reassessment of the property affected thereby shall be made 
as herein provided, and may bear interest as hereinbefore provided. [R. C. 
1905, § 2788; 1905, ch. 62, § 153.] 

§ 3714. Error or omission shall not vitiate. No error or omission which may 
be made in the proceedings of the city council, or of any officer of said city 
in referring, reporting upon, ordering or otherwise acting concerning any 
local improvement provided for in this article, or in making or certifying 
any assessment, shall vitiate or in any way affect any such assessment, but 
if it shall appear that by reason of such error or omission substantial injury 
has been done to the party or parties claiming to be aggrieved, the court 
shall alter such assessment as may be just and the same shall then be enforced. 
[R. C. 1905, § 2789; 1905, ch. 62, § 154.] 


Power to assess for local improvement extinguished by sale of property therefor; 
power to reassess cannot be given by subsequent statute. Budge v. Grand Forks, 1 N. D. 
809, 47 N. W. 390, 10 L.R.A. 165. 

Legislature may authorize reassessment for local improvements. Phillipe v. City of 
Sioux Falls, 5 S. D. 524, 59 N. W. 881. 

Effect of running of limitations since original assessment upon a reassessment order be- 
cause of invalidity of original. 28 L.R.A.(N.S.) 735. 

General liability of municipality on failure to make reassessment after failure to en- 
force assessment. 32 L.R.A.(NS.) 176. 


§ 3715. Action to avoid tax judgment. Whenever any action or proceed- 
ing shall be commenced and maintained before any court to prevent or restrain 
the collection of any special assessment or part thereof, made or levied by the 
officers of any city for any purpose authorized by law, and whenever any 
action or proceeding shall be commenced and maintained as aforesaid to 
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vacate or set aside any sale of real estate for such special assessment, or to 
cancel any tax certificate or deed given under such sale, and such assessment 
shall be held to be void by reason of noncompliance with this article, the court 
shall determine the true and just amount which the property attempted to 
be so assessed by said special assessment should pay, to make the same uniform 
with other special assessments for the same purpose, and the amount of such 
assessments as the same appears on the assessment list thereof, shall be prima 
facie evidence of such true and just amount, and judgment must be rendered 
and given therefor against the party liable for such special assessment, with- 
out regard to the proceedings had for the levy thereof, and such judgment 
shall be a lien upon the property upon which a special assessment shall have 
been levied, of equal force and effect as the lien of special assessments, and 
the lien of such special judgment shall be enforced by the court in such action; 
provided, that no action for either of said purposes shall be maintained unless 
it is commenced within six months after such special assessment is approved, 
and in ease of such assessment heretofore approved, within six months after 
this article takes effect. [R. C. 1905, § 2790; 1905, ch. 62, § 155.] 


No action can be maintained to set aside assessment after expiration of six months 
from date of confirmation of special assessment by city council. McKone v. Fargo, 24 
N. D. 53, 188 N. W. 967. 

As to similar | Ae in Wis. Laws 1880, ch. 309, § 3, see Prentice v. Ashland Co., 
56 Wis. 345, 14 N. W. 297; Ruggles v. Fond du Lac County, 63 Wis. 209, 23 N. W. 416; 
Oberreich v. Fond du Lac County, 63 Wis. 216, 23 N. W. 421; Urquhart v. Wescott, 65 
Wis. 135, 26 N. W. 552; Morris v. Carmichael, 68 Wis. 133, 31 N. W. 483. 


§ 3716. Payment of deficiency. Whenever all special assessments levied 
for a specific improvement shall have been collected and applied in payment 
of the warrants issued for such improvement, and a deficiency remains, the 
eity council shall levy a tax upon all the taxable property in the city for the 
payment of such deficiency, and in case of a balance of such special assess- 
ments remaining unexpended, it may be used for repairs of such improvement. 
[R. C. 1905, § 2791; 1905, ch. 62, § 156.] 

§ 3717. Sewer assessments extended twenty (20) years. The special assess- 
ments herein provided for the payment of the cost of constructing any sewer 
shall be payable in equal annual amounts extending over a period sot exceeding 
twenty (20) years, and shall bear interest at a rate not to exceed seven per 
cent (7%) per annum on the total amount of such assessments remaining from 
time to time unpaid; provided, however, that in all cities in this state having 
less than two thousand (2,000) inhabitants, the city council may by ordinance 
or resolution provide that any such special assessment, which has heretofore 
or may hereafter be levied, shall be extended over a period of less than twenty 
(20) years; and the city council is authorized by ordinance or resolution to 
fix the period over which such assessments shall be extended not exceeding, 
however, in all twenty (20) years. [19138, ch. 84, § 1; R. C. 1905, § 2792; 1905, 
ch. 62, § 157.] 7 

§ 3718. Water main assessments extended ten (10) years. The special 
assessments herein provided for the payment of the cost of any water mains, 
shall be payable in equal annual amounts, extending over a period of not 
exceeding ten (10) years, and shall bear interest at a rate not to exceed seven 
per cent (7%) per annum on the total amount of such assessments remaining 
from time to time unpaid; provided, however, that in all cities having less 
than two thousand (2,000) inhabitants, the city council may by ordinance 
or resolution provide that any such special assessment, which has heretofore 
or may hereafter be levied, shall be extended over a period of less than (10) 
years; and the city council is authorized by ordinance or resolution to fix 
the period over which such assessments shall be extended, not exceeding, 
however. in all ten (10) years. [1913, ch. 84, § 2; R. C. 1905, § 2793; 1905, ch. 
62, § 158.] 

§ 3719. Paving assessments extended ten to thirty years. The special as- 
sessments herein provided for the payment of the cost of paving and repaving 
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shall be payable in equal annual amounts, and in case such paving shall be 
made on a perishable foundation of wood, such amounts shall be extended 
over a period not to exceed ten years, and in case such pavement shall be 
constructed with a concrete or other permanent foundation, such amount 
shall be extended over a period not exceeding twenty years; provided, that 
whenever the city council shall determine to pave upon such permanent founda- 
tion, otherwise than with ordinary wooden pavement, such amounts may, in 
the discretion of the city council, be extended over a period not to exceed 
thirty years, and the said assessment shall bear interest at the rate of not ex- 
ceeding seven per cent per annum on the total amount thereof remaining from 
time to time unpaid, and the rate to be fixed by the city council. [R. C. 1905, 


§ 2794; 1905, ch. 62, § 159.] 
City may stipulate in paving warrants payable in installments that city may pay war- 
rants before maturity and stop interest. State ex rel. Bithulitic & Contracting Co. v. 
Murphy, 20 N. D. 427, 128 N. W. 303. 


§ 3720. Special assessments by cities, and fixing the time of payment 
thereof. All special assessments for sidewalks and for the expense of opening, 
widening, grading or extending streets shall be payable in equal annual 
amounts extending over a period of not exceeding ten years and shall bear 
interest at the rate not to exceed seven per cent per annum on the total 
amount of such assessment remaining from time to time unpaid; providing, 
however, that any one who chooses to pay such special assessment in one 
single payment, may do so, and any one who has paid one or more annual 
installments may pay the balance in one single payment. [1909, ch. 57; BR. C. 
1905, § 2795; 1905, ch. 62, § 160.] | 

§ 3721. Certain assessments collected by suit. Whenever by reason of 
the exemption of any real property from special assessments, or when any 
real property cannot be specially assessed as herein provided, in any improve- 
ment district, by reason of the title thereof being in the United States, or from 
other cause, and such real property would otherwise be assessable for any 
improvements provided for herein, an assessment may be levied against such 
property and collected from the owner or person enjoying the beneficial 
use of such property, by suit in any court in this state. [R. C. 1905, § 2796; 
1905, ch. 62, § 161.] 

§ 3722. Special assessments due. Interest. All special assessments levied 
under the provisions of this article shall become due and payable ten days 
after the same shall have been approved by the city council, and shall there- 
after bear interest at the rate of seven per cent per annum. [R. C. 1905, 
§ 2797 ; 1905, ch. 62, § 162. ] 

Special assessments against land may be paid in full at any time with interest thereon 
to date of payment. State ex rel. Bithulitic & Contracting Co. v. Murphy, 20 N. D. 427, 
128 N. W. 303. 

§ 3723. Payment of one-fifth by general taxation. Any city which shall 
have power under the debt limit provisions of the constitution to create valid 
obligations to that extent, may, at the option of the city council, provide for 
the payment of not exceeding one-fifth of the cost of any work hereinbefore 
provided for other than sidewalks, opening and widening streets and sewer 
and water connections from main to curb line, by general taxation of all 
taxable property in such city, and may contract with reference thereto, and 
make appropriations and levy taxes therefor in installments annually and 
extending over the same period as provided for the special assessments for 
such improvement. Such appropriation and tax levy, if not heretofore in- 
eluded in the annual appropriation ordinance, may be made at any time as 
the occasion may require and be included in the next annual appropriation 
and tax levy. Such appropriation and levy, whether made as part of the 
regular annual appropriation ordinance and tax levy, or made thereafter, 
shall state the specific improvement for which such tax is levied, and the dis- 
trict in which such improvement is made, and the amount thereof shall be 
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credited to and the taxes collected thereunder be turned into and be deemed 

a part of the district fund upon which the warrants issued in payment of the 

aA a are to be drawn. [1907, ch. 46, § 9; R. C. 1905, § 2798; 1905, ch. 
S See tne connection in which this section is cited in note to section 3740. 

§ 3724. Special assessment commission. The mayor of each city shall, as 
soon as practicable after this article takes effect, appoint a commission, to be 
composed of three reputable residents and freeholders of the city, to be 
known as the ‘‘ special assessment commission.’’ Such commission shall hold 
their offices for the terms of two, four and six years, respectively, such 
terms to be designated by the mayor in making such appointment, and there- 
after the mayor shall, in each odd numbered year at the first meeting of the 
eity council in April, or as soon thereafter as practicable, appoint one member 
of such commission to fill the vacancy occasioned by the expiration of such 
term, who shall hold his office six years, and vacancies occurring in said com- 
mission by removal, resignation or death shall be filled: by like appointment, 
to be made as soon as practicable after such vacancy occurs. All such appoint- 
ments herein provided for shall be subject to the confirmation of the city 
council. Each member of such commission shall, upon his appointment and 
confirmation as aforesaid, file with the city auditor a written acceptance of 
such appointment, and shall take and subscribe the oath provided by section 
3615, which oath shall be filed with the city auditor; and the member of such 
commission having the shortest time to serve shall act as chairman thereof, 
and no member of such commission shall hold any other city office during the 
term for which he is so appointed. The city engineer, city auditor and city 
attorney shall each at all times give to such commission such information, 
advice or assistance as he may be requested by such commission to give. 
Each member of such commission shall receive as compensation for his services 
while actually engaged in the duties of such commission, the sum of five 
dollars per day. Any member of such commission may be removed by the 
mayor, with the consent of the majority of the members of the city council, 
for neglect or refusal to perform the duties of his office or for misconduct 
in office. [R. C. 1905, § 2799; 1905, ch. 62, § 164.] 

§ 3725. Notice to commission. "Whenever the work for which a special 
assessment shall be required to be made by such commission shall have been 
completed, and approved by the city engineer, and the total cost of such work 
shall have been ascertained as near as practicable, the city auditor shall notify 
the chairman of such commission of the completion of such work, and shall 
certify to him the items of the total cost thereof, to be paid by special assess- 
ments, so far as the same have been ascertained, and the chairman of such 
commission shall thereupon immediately call a meeting of such commission, 
and such commission shall thereupon as expeditiously as possible proceed to 
make and return such special assessment as hereinafter provided. [R. C. 


1905, § 2800; 1905, ch. 62, § 165.] 
rtificate of city engineer that work has been completed is essential] before city can 
levy assessments against individual te for payment of costs of sewer. Baker v. 

La Moure, 21 N. D. 140, 129 N. W. 4 


§ 3726. Special assessments, how nade! Review. It shall be the duty of 
such commission, whenever required under the provisions of this article to 
make any special assessment, to personally inspect any and all lots and parcels 
of land which may be subject to such special assessment and determine from 
such inspection the particular lots and parcels of land which will in the opinion 
of such commission be especially benefited by the construction of the work for 
which such assessment is to be made and thereupon determine the amount in 
which each of said lots and parcels of land will be especially benefited by the 
construction of the work for which such special assessment is to be made and 
thereupon assess against such of said lots and parcels of land such sum, not ex- 
ceeding such benefits, as shall be necessary to pay its just proportion of the 
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total cost of such work, or part thereof as is to be paid by special assessment, in- 
cluding all expenses incurred in making such assessment, and publishing neces- 
sary notices with reference thereto, including the per diem of such commission ; 
and such commission shall thereupon make or cause to be made a complete 
list of such benefits and assessments, setting forth each lot or tract of land 
assessed, and the amount each lot is benefited by the improvement, and the 
amount assessed against each, and shall attach to such lists a certificate 
signed by a majority of the members of such commission, certifying that the 
same is a true and correct assessment of the property therein described to the 
best of their judgment, and stating the several items of expense, included 
in such assessment, and shall thereupon cause the same to be published twice, 
once in each week for two consecutive weeks in the official newspaper of the 
city, together with a notice of the time and place when and where such 
commission will meet to hear objections which may be made to any such 
assessment, by any person therein interested, or his agent or attorney, which 
time shall not be less than fifteen days after the first publication of such 
notice; and such commission may thereupon alter the same as may in their 
Opinion be just or as may be necessary to correct any errors therein, and they 
may increase or diminish any such assessment as may be just and as is neces- 
sary to make the aggregate of all such assessments equal to the total special 
assessment to be made for the cost of the work for which they are made; 
provided. that no assessment shall exceed the benefits of the parcel of land 
assessed, as determined by the commission. Such commission shall there- 
upon confirm such list and attach thereto their further certificate certifying 
that the same is correct as confirmed by them. Such commission shall there- 
upon file such assessment list in the city auditor’s office. Provided, how- 
ever, that property belonging to the government of the United States shall be 
exempt from such assessment, [1913, ch. 85; BR. C. 1905, § 2801; 1905, ch. 


62, § 166.] 

Limitation of assessment for local improvements. Webster v. City of Fargo, 9 N. D. 
208, 82 N. W. 732; Rolph v. City of Fargo, 7 N. D. 640, 76 N. W. 242. 

Publication of statutory notice mandatory. McLaurin v. Grand Forks, 6 Dak. 397, 43 
N. W. 710. 

Tax for street improvements upon abutting ie ah invalid unless authorized by law. 
Pickton v. City of Fargo, 10 N. D. 469, 88 N. W. 90. ; 

Presumption of regularity of proceedings to improve streets and levy tax. Philips v. 
City of Sioux Falls, 5 8. D. 524, 59 N. W. 881. 

Assessment full cost improvement to abutting property is constitutional. Webster v. 
City of Fargo, 9 N. D. 208, 82 N. W. 732; Rolph v. City of Fargo, 7 N. D. 640, 76 N. W. 
242; Roberts v. Bank, 8 N. D. 504, 79 N. W. 1049; Tripp v. City of Yankton, 10 S. D. 
516, 74 N. W. 447. 

Notice under this section alone is insufficient to confer jurisdiction to assess property. 
Haggart v. Alton, 29 S. D. 509, 137 N. W. 372. 

Judgment vacating and annulling proceedings of board of commissioners taken for pur- 
pose of levying special assessment and ordering auditor to make assessment in accordance 
with this section, is void. State ex rel. Bowen v. Sioux Falls, 25 8. D. 3, 124 N. W. 963. 

May a personal liability be created for assessments for local improvements. 133 Am. 
St. Rep. 929. 

Assessment for local improvements against eae Property. 33 Am. St. Rep. 400. 

Exemption of cemeteries from assessments for street work. 39 Am. Rep. 735. 

Special assessment as tax. 3 L.R.A.(N.S.) 837. 

Defects in work as defense to assessment for public improvement. 56 L.R.A. 905; 37 
L.R.A.(N.S.) 1086. 

Delegation by city council of power with respect to pavement assessment. 20 L.R.A. 
656. 

May an assessment of benefits rest upon prospective action in completing improvement. 
28 L.R.A.(N.S.) 669. 

Implied right to interest on assessment for public improvement. 6 L.R.A.(N.S.) 694. 

Assessment for improvements made before property was included within the improve 
ment district. 39 L.R.A.(N.S.) 543. 

Persons and property liable for drainage assessments, 58 L.R.A. 353; 26 L.R.A.(N.S.) 
973. 
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Estoppel to attack assessment for ial benefits upon the ground that property is not 
benefi 36 L.R.A.(NS8.) 39. ee ' or : 
Estoppel to contest assessment for sewer. 60 L.R.A. 247. 


§ 3727. Publication of notice of assessment list. The city auditor shall 
thereupon publish once, in the official newspaper of the city, a notice stating 
that such assessment list has been confirmed by the special assessment (com- 
mission) and filed in his office, and is open to public inspection, and shall 
state in said notice the time and place when and where the city council will 
act upon such assessment list; and in case such notice shall have been 
given more than fifteen days prior to the next regular meeting of the city 
couneil, such assessment list shall be acted upon by such council at its next 
regular meeting; and in case such notice shall not have been published more 
than fifteen days prior to the first regular meeting of the city council there- 
after, such assessment list shall be acted upon by the city council at its second 
regular meeting, after the publication of such notice. Any person aggrieved 
may appeal from the action of such commission by filing with the city auditor 
prior to the meeting at which the city council will act upon such assessment, 
a written notice of such appeal, and stating therein the grounds upon which 
the same are based. [1909, ch. 53; R. C. 1905, § 2802; 1905, ch. 62, § 166.] 

§ 3728. Hearing of appeals from commission. At the regular meeting of 
the city council at which such assessment list is to be acted upon, any person 
aggrieved by the determination of such commission in regard to any such 
assessment, and who has appealed therefrom, as hereinbefore provided, may 
appear before the city council and present his reasons why the action of such 
commission should not be confirmed by the city council, and the city council 
shall then hear and determine such appeals and objections, if any, and may 
alter and increase or diminish any of such assessments as they may deem just; 
provided, that the aggregate amount of all such assessments as returned by 
the commission shall not be changed; and provided, further, that no assess- 
ment as so adjusted shall exceed the benefits to the parcel of land on which it 
is assessed as determined by the assessment commission, and shall thereupon 
confirm such assessment list, and the city auditor shall thereupon attach to 
such list his certificate that the same is correct as confirmed by the city 
council, and shall thereupon file such assessment list in his office; and such 
assessment with interest and penalties accruing thereon shall be and remain 
&@ paramount lien upon the property upon which such assessment is levied, 
from the time such assessment list is approved by the city council, and shall 
remain a lien thereon until fully paid and shall have precedence over all 
other liens except ordinary taxes to which it shall be subject, and such lien 
shall not be divested by any judicial sale, and no mistake in the description 
of the property, or in the name of the owner, shall obviate such lien, pro- 
vided the property assessed can be identified by the description in such assess- 


ment list. [B. C. 1905, § 2803; 1905, ch. 62, § 167.] 
Owner of tax sale certificates may pay subsequent delinquent general taxes, without 
paying subsequent special assessments, and receipts for such taxes constitute additional 
jen. State ex rel. Moore v. Furstenau, 20 N. D. 542, 129 N. W. 81. 
Suneiortty of lien of local assessment over prior lien. 35 L.R.A. 372; 30 L.R.A.(N.S.) 
761 


Superiority as between successive special assessments. 30 L.R.A.(N.S.) 767. 

§ 3729. Auditor shall certify assessments. The city auditor shall, annu- 
ally, at the time he certifies to the county auditor the amount of the city 
taxes to be levied for the current year, also certify to such auditor all side- 
walk, and all sidewalk repair assessments, and all assessments for opening 
or widening streets, remaining in his office uncertified, and shall also certify 
to such county auditor a list of the lots and tracts of land specially assessed 
for any other purpose as hereinbefore provided, designating the purpose of 
such assessment, and the fund to which it belongs, with the proportion of 
such assessment for such year against each lot, and shall add thereto one 
per cent (1%) of all such assessments, so certified; and the county auditor 
shall eoereupon extend the same upon the tax list for the current year, and 
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the amount, with all interest and penalties, shall be collected and paid over 
to the city treasurer in the same manner as other city taxes, and when so 
paid over shall be credited by the city treasurer and city auditor to the fund 
for which it was collected; provided, however, that in all cities having less 
than two thousand (2,000) inhabitants, the city council may by resolution | 
direct and authorize the city auditor to certify at one time any and all special 
assessments of said city for any purpose; and that when so directed by the 
city council the city auditor shall certify to the county auditor a list of the 
lots and tracts of land specially assessed for any purpose, designating the 
purpose of such assessment, and the fund to which it belongs, with the pro- 
portion of such assessment for each and every year when such special assess- 
ment will become payable in the future, including interest; and said city 
auditor shall also add to the assessment payable one per cent (1%) of the 
amount payable on such assessments for each year; such assessments so 
certified shall be accompanied by a certified copy of the resolution of the 
eity council directing the assessment to be certified in this manner; and 
when any special assessment has been certified in the manner last described, 
then the city auditor shall not be required to certify any installment of such 
assessment annually, but the county auditor shall each year extend the 
amount so certified against each tract of land upon the tax list for the year 
when the same becomes payable according to the certificate of the city 
auditor, and the amount, with all interest and penalties, shall be collected 
and paid over to the said city treasurer in the same manner as other city 
taxes, and when so paid over shall be credited by the city treasurer and the 
city auditor to the fund for which it was collected; provided, further, that 
the county auditor shall have in his office a book entitled, ‘‘ special assessment 
record,’’ and when any city causes to be certified the special assessments for 
a period of more than one year, that then the county auditor shall cause said 
special assessments so certified to be duly recorded in said book for the 
respective years, and amounts shown in the certificate of the city auditor; 
provided, further, that whenever special assessments of any kind whatsoever, 
hereafter certified to the county auditor by the city auditors of cities incor- 
porated under the general laws of this state or under the commission form 
of government, shall be paid.to the county treasurer, it shall be the duty of 
the said county treasurer, at the time set by law for the payment to the city 
treasurer of all taxes and special assessments collected by the said county 
treasurer during the preceding month, to certify the amounts of such special 
assessments so collected in duplicate, one copy to be certified to the city 
treasurer, and one copy to be certified to the city auditor; such certificate to 
state specifically the lot, or known subdivision thereof, as appears upon the 
tax books of the county treasurer, the block, addition, amount collected and 
eredited to each lot or known subdivision thereof, and the year for which 
rer oe was so collected. [1913, ch. 84, § 3; R. C. 1905, § 2804; 1905, ch. 62, 

§ 3730. Warrants may be issued to pay assessments. Any matured special 
assessment warrants or interest coupons may be used in the payment of special 
assessments levied for the payment of the improvement for which such war- 
‘rants or interest coupons were issued, and such warrants or coupons so used 
shall be canceled and retired by the city treasurer. [R. C. 1905, § 2805; 1905, 
ch. 62, § 169.] 

§ 3731. Right of property owners to pay assessments. The owner of any 
property against which an assessment shall have been made for the cost of 
any improvement under this article shall have the right to pay the same, or 
any part thereof remaining unpaid, in full, with the unpaid interest thereon, 
and such payment in full shall constitute a discharge of the lien of such 
assessment upon his property. Such payment may be made to the county 
treasurer upon all installments of such assessments which have been certified 
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to the county auditor, and may be made to the city treasurer upon all por- 
tions of such assessments which have not been so certified. The person 
desiring to pay any portion of such assessment of the city treasurer shall 
obtain from the city auditor a certificate of the amount due upon such assess- 
ment which has not been certified to the county auditor, and shall thereupon 
present such certificate to the city treasurer, and the city treasurer shall 
thereupon receive and collect such amount, and issue duplicate receipts there- 
for, one of which he shall deliver to the party paying such assessment, and 
thereupon deposit the other in the office of the city auditor, and the city 
auditor shall thereupon note upon his records the payment of such assessment. 
[R. C. 1905, § 2806; 1905, ch. 62, § 170.] 
City may stipulate in paving warrants payable in installments that city may pay war- 
rants before maturity and stop interest. State ex rel. Bithulitic & Contracting Co. v. 
Murphy, 20 N. D. 427, 128 N. W. 303. 

§ 3732. Penalties to be added. The county treasurer shall add to all such 
special assessments the same interest and penalties that are provided to be 
added in the case of general taxes, and at the same time, and shall collect 
such interest and penalties with such special assessments, and shall pay over 
to the city treasurer all such interest and penalties. [R. C. 1905, § 2807; 
1905, ch. 62, § 171.] 

Interest and penalty may be collected on special assessments for city purposes. State 
ex rel. Viking Twp. v. Mikkelson, 24 N. D. 175, 139 N. W. 525. 

§ 3733. Delinquent special assessment taxes. If the real property against 
which any assessment is levied is sold to enforce the collection of a special 
assessment which has become delinquent, the sale shall be made by the same 
officer, and upon like notice and subject to the same provisions in relation to 
redemption, and the same record thereof shall be kept by the officer making 
the sale, as in cases of real property for delinquent taxes; but if any real 
property is subject to sale at the same time for delinquent taxes, and also 
for delinquent special assessments it shall be sold separately for each, and a 
separate certificate of sale shall be issued upon each of said sales, although 
both sales are made to the same person, and the certificates issued upon the 
sale for special assessments shall so state and if no redemption is made from 
such sale, a deed shall be issued to the purchaser or his assigns, which shall 
be, as nearly as practicable, in the same form as deeds issued upon sales for 
general taxes, except that it shall state that such sale was made for special 
assessments; and in case the sale for special assessments is made to a different 
purchaser from the sale for general taxes, such purchaser may redeem said 
premises from the purchaser of the same for delinquent general taxes, and 
upon such redemption shall be subrogated to all the rights of such purchaser 
from whom such redemption is made. [R. C. 1905, § 2808; 1905, ch. 62, § 172.] 

§ 3734. Certificate of redemption. Such redemption shall be made at the 
office of the county auditor, and the auditor shall issue to the redemptioner a 
certificate of such redemption, which shall state that such redemption is made 
by the holder of a certificate of sale of the premises for delinquent special 
assessment and that the person to whom such certificate is issued or his 
assigns, is subrogated to all the rights of the original purchaser, and such 
certificate shall entitle the holder to a tax deed of said premises under such 
sale for delinquent general taxes, subject to the same conditions, and at the 
Siz ca as the original certificate of sale. [R. C. 1905, § 2809; 1905, ch. 62, 

172. 

§ 3735. When no bidders. Whenever any parcel of land shall be offered 
for sale for a special assessment, as provided in section 3733, and there shall 
be no bidder therefor, the county auditor shall strike off such parcel of land 
to the city, making such assessment, and issue a certificate of sale therefor 
to such city, which certificate shall be assignable as hereinafter provided, 
and, if no redemption be made from such sale, or such certificate be not 
assigned within three years from the date of such certificate of sale, the 
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piece or parcel of land so bid off shall become the absolute property of the 
city at the expiration of said three years, without any further act upon its 
part, and may be disposed of by the city at public or private sale, as may 
be provided by the city council and the city may redeem any parcel of land 
from a purchaser thereof under a salé for general taxes as is hereinbefore 
provided for such redemption in other cases, and any assignee of the city’s 
certificate of sale may likewise, and in like manner redeem any such parcel 
of land from any such sale for delinquent general taxes, and such redemption 
shall have the same force and effect as provided in the two preceding sections. 
The city may at any time before its title to said land becomes absolute, by 
resolution of the city council, assign said certificate of sale to any person 
except the city auditor and city treasurer, their deputies and clerks, who shall 
pay the amount for which the same shall have been bid in, and the amount of 
all subsequent special assessments thereon then due, and all penalties, interest 
and costs upon the same, and the city auditor shall thereupon execute to the 
purchaser of such certificate of sale an assignment thereof, substantially as 
provided in section 1588. [R. C. 1905, § 2810; 1905, ch. 62, § 173.] 

§ 3736. Tax deed. In case such lands are not redeemed from such sale, 
and any amount paid by the city for the redemption of such premises from 
sale for general delinquent taxes with interest thereon at the date of such 
assessment, the county auditor shall, at the expiration of the period of 
redemption, issue a deed thereof to such city if such certificate has not been 
assigned by it, and if so assigned, then to the holder of such certificate; 
provided, that no deed shall be issued on any such certificate except to the 
city, until notice of expiration of the period of redemption has been given 
oa for sales for general taxes. [R. C. 1905, § 2811; 1905, ch. 62, 

73. 


Omission of seal to signature of city treasurer will not render deed by city defective. 
Kirby v. Waterman, 17 S. D. 314, 96 N. W. 129. 


§ 3737. Vacation of judgment in condemnation proceedings. Whenever 
any property is to be taken under this article by condemnation proceedings, 
the court shall upon request by resolution of the city council call a special 
term of court for the purpose of the trial upon such proceedings and may 
summon a jury for such trial whenever necessary and such proceedings shall 
be determined as speedily as practicable, and any appeal from the judgment 
in such action shall be taken within sixty days after the entry of such judg- 
ment and such appeal may be determined at either a special or regular term 
of the supreme court and shall be given precedence of all other civil causes 
before the court, except election contests, and in case any judgment which 
shall be rendered in condemnation proceedings, for damages to property used 
by any city for street, sewer or other purposes, is entered, it shall not be 
vacated or set aside; provided, the city council shall within three months 
after its entry, levy special assessments for its payment in whole or in part, 
and shall at the time of the next annual tax levy, levy a general tax for the 
payment of such part of the same as is not to be paid by special assessment ; 
and provided, further, that upon failure of the city council to make such 
assessments and levy as hereinbefore stated, said judgment may then be 
vacated. [R. C. 1905, § 2812; 1905, ch. 62, § 174.] 

§ 3788. Records. Duty of auditor. It shall be the duty of the city auditor 
to keep in his office a complete record of all proceedings taken in the matter 
of making any improvements under this article, including all reports and the 
confirmation thereof, and all petitions, orders, appointment of commissioners, 
notices and proofs of publications and orders and resolutions of the city 
council, Such record or certified transcript thereof or the original papers, 
proofs of publication, orders or resolutions on file in his office, shall be 
admitted in evidence without further proof, as evidence of the fact therein 
contained, in any court or place in this state. [R. C. 1905, § 2813; 1905, 


ch. 62, § 175.] 
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§ 3739. Abbreviations. In all proceedings taken for the levy and collec- 
tion of any special assessments, abbreviations, letters and figures may be 
used to denote lots, lands and blocks, sections, townships, ranges and parts 
thereof, years, days of the month and amounts of money. [R. C. 1905, § 2814; 
1905, ch. 62, § 176.] 

§ 3740. Connections with sewer and other mains. Whenever the city coun- 
cil shall determine to pave or repave any street, avenue or alley in which 
water mains, gas mains, sewers, steam pipes or other pipes, or either of them, 
shall have been previously laid and constructed, they may, by resolution, 
require the owners of all property abutting on the said street to cause sewer, 
water, gas, steam and other service pipes to be first constructed and laid in 
such street, avenue or alley at the cost of the property fronting thereon, 
from the sewer, water, gas, steam or other mains in said street, avenue or 
alley to a point two feet inside of the curb line on either side of such street, 
avenue or alley at such intervals along the whole length of such street, 
avenue or alley as shall be necessary to supply and serve each lot, part of 
lot or parcel of land in accordance with the city ordinance governing the 
construction of such connections. Upon the adoption of such resolution the 
city auditor shall publish in the official newspaper of the city twice, once in 
each week for two successive weeks, a notice to said owner or occupant, 
setting forth what work is to be done and the time within which he is 
required to do the same. Such notice may be general as to the owner, but 
must be specific as to the description of the lot or parcel of land in front of 
which the improvement is to be made. If such work is not done in the 
manner and within the time prescribed in said notice the city council shall 
order the same to be done by such person as they may have contracted with 
therefor, under the direction of the city engineer or street commissioner, in 
cities having no city engineer, at the expense of the lot or parcel of land 
adjoining such improvement, and such expense, including the expenses of all 
notices in connection with such work and the assessment therefor, and any 
other expenses incurred for such work, shall be assessed upon the lot or 
parcel of land properly chargeable therewith, by the city engineer or by the 
street commissioner in cities having no city engineer; and such assessment 
shall be returned by him and filed in the office of the city auditor, and -the 
city auditor shall cause to be published the said assessment, together with a 
notice of the time and place when and where the city council will meet to 
approve the same, and said notice shall be published once in the official news- 
paper of the city at least ten days prior to the meeting of the city council to 
approve such assessment. The city council after the adoption of such reso- 
lution declaring the necessity of making the service connections above 
referred to, shall, by resolution, direct the city engineer to prepare plans and 
specifications for same and file with the city auditor and shall direct the city 
auditor to advertise for bids for the construction of such connections in 
accordance with the plans and specifications for the construction of the same, 
which plans and specifications shall be filed with the city auditor by the city 
engineer; and such bids shall each be accompanied by a certified check in the 
sum of $500 to guarantee the entering into the contract should same be 
awarded to him. Bids shall be received by the city council and the contract 
awarded to the lowest responsible bidder. The successful bidder shall give 
a surety bond in the sum of $1,000 executed by such bidder and a surety 
company as surety or by two freeholders of the state, who shall justify 
as required in arrest and bail, and the aggregate of such justification shall 
equal the amount of such bond, and such bond shall be conditioned that 
in case such bid is accepted and such contract awarded to such bidder he 
will well and faithfully perform the work bid for in accordance with the 
terms of and within the time provided for in such contract, and pursuant 
to the plans and specifications for such work on file in the auditor’s office, 
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and pay for all labor and material used in such work, and that in case of 
default on the part of such bidder to perform such work as provided in 
his contract the sum named in said bond shall be taken and held to be fixed 
and liquidated damages in favor of said city; and that the full amount 
thereof may be recovered from such bidder and his sureties in an action 
by the city against them on such bond. Such bond shall be approved by 
the city council and filed in the office of the city auditor, and shall thereupon 
be and remain in full force and effect. Upon the award of the contract the 
checks of all unsuccessful bidders shall be returned to them, and upon the 
filing of such bond the check of the successful bidder shall be returned to 
him. The city council shall have the right to reject any and all bids for work 
to be done under this section if, in its opinion, the interests of the city will 
be best subserved by so doing, and readvertise for further bids, but if all 
such bids are not rejected the contract shall then be awarded to the responsi- 
ble bidder whose bid is the lowest upon the basis of cash payment therefor; 
provided, such bidder shall have complied with the foregoing requirements 
and furnished the bond hereinbefore provided for. All contracts entered into 
for any work provided for in this section shall be entered in the name of 
the city and shall be executed on the part of the city by the mayor thereof, 
and countersigned by the auditor with the corporate seal of the city affixed, 
and when signed by the contractor shall be filed in the office of the city 
auditor. Such contract shall require the work to be done thereunder to be 
done pursuant to the plans and specifications therefor on file in the office of 
the city auditor, and subject to the approval of the city engineer, who shall 
supervise and inspect such work during its progress, and there shall be 
reserved in each contract the right of the city council, in case of an improper 
construction of such work, to suspend work thereon at any time, and to relet 
the contract therefor, or order a reconstruction of said work or any part 
thereof improperly done. Each contract so entered into shall state the time 
on or before which such work must be completed, and must state from what 
fund the amount to be paid thereon by the city is to be paid, and that the 
consideration of such contract is payable only in warrants drawn on such 
fund, and that such city assumes and incurs no general liability under such 
contract. In case the contractor to whom any such contract shall be let shall 
properly perform the work therein designated, the city council may from 
time to time in its discretion, as the work progresses, pay to such contractor 
upon an estimate made by the city engineer of the amount already earned 
thereunder, eighty-five per cent of the amount shown by such estimate to 
have been so earned, in warrants drawn on the fund from which the same 
is to be paid. All money collected from special assessments for building and 
constructing sewer and water and other connections shall be kept in a fund 
called “‘ sewer and water connections special assessment fund,’’ and warrants 
shall be drawn on such fund for the payment of the costs of all such connec- 
tions. All such sewer and water special assessments shall be paid in a single 
amount. (1907, ch. 46, § 10; R. C. 1905, § 2815; 1905, ch. 62, § 177.] 

This is R. C. 1905, § 2815, as amended by Laws 1907, ch. 46, § 10, which chapter also 
amends R. C. 1905, § 2740 (section 3664 herein), enacts a new R. C. § 2770a (as 
amended, section 3696 herein), and amends R. C. 1905, §§ 2778 (section 3704 herein), 
2780 (section 3705 herein), 2782 (section 3707 herein), 2783 (as amended again, section 
3708 herein), 2769 (section 3694 herein), and 2798 (section 3723 herein). Laws 1907, 
ch. 46, above cited, concludes with a section 11 reading as follows: “This act shall not af- 
fect any contract let and commenced under this act which it amends, but all such con- 
tracts shall be conducted and concluded under the terms of said act,”— which may per- 
haps refer only to the immediately preceding section 10, being section 3740 herein. 

§ 3741. Proceedings heretofore commenced, how completed. Any special 
assessment or other proceeding hereinbefore provided for, which shall have 
been commenced by any city officer or committee appointed under the laws 
heretofore existing, may be completed by such officer or committee in the 


manner provided by such law, and shall have the same force, effect and 
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validity as though taken or completed under this article, but all future steps 
and proceedings not so commenced, taken for any purpose hereinbefore pro- 
vided for, shall be taken under the provisions of this article, and no special 
assessment or other proceeding heretofore had with reference to any improve- 
ment or assessment hereinbefore provided for, shall be in any manner affected 
by the provisions of this article. [R. C. 1905, § 2816; 1905, ch. 62, § 178.] | 

§ 3742. Water main provisions, applicable when. The provisions of this 
article with reference to water mains shall apply only to cities which own 
: ae of water works and water mains. [R. C. 1905, § 2817; 1905, ch. 62, 

79. 

§ 3743. Special assessments. Lien between vendor and vendee. As between 
vendor and vendee, all special assessments upon real property for local 
improvements shall become and be a lien upon the real property upon which 
the same are assessed, from and after the first day of December, next after 
such assessments shall have been certified and returned to the county auditor, 
to the amount so certified and returned, and no more. [R. C. 1905, § 2818; 
1905, ch. 62, § 180.] ; 

§ 3743a. Special assessments, validated. Every special assessment or part 
thereof made or levied by the officers of any cities for any purpose authorized 
by law, heretofore and since the year 1903; and all taxes levied therefor by 
any board or officer authorized by law to make the same, is hereby legalized 
and made valid in all respects and purposes, without regard to any defects, 
errors or omissions in the proceedings therefor, the same as if in all things 


made in conformity to the laws then in force. [1911, ch. 72, § 1.] 
The title of the act constituting this and the next section is as follows: “An act val- 
idating special assessments and taxes made or levied in cities and villages since 1903 
and establishing certain rules of evidence relating thereto.” 


§ 3743b. Conclusive evidence. What is. In any action or proceedings 
where the legality or validity of any of the said taxes, assessments or the 
warrants issued thereon, is called into question, the production of evidence 
that any such special assessment was duly approved and confirmed by the 
city council or board of village trustees, shall be deemed conclusive evidence 
that every step in the proceedings therefor has been duly and regularly made 
in the manner and form provided by law. [1911, ch. 72, § 1.] 


ARTICLE 21.— SPECIAL STREET LIGHTING SYSTEM. 


§ 3744. Special system authorized. All cities shall have power and author- 
ity to install upon any of the streets thereof any special system or systems of 
street lighting, and to defray the expenses and cost thereof as hereinafter 
provided. [1909, ch. 56, § 1.] 

§ 3745. Procedure to install. Whenever the owners of a majority of the 
property abutting on any street or streets of any city shall petition the city 
council, asking that there be installed upon such street lighting, to be therein 
and. by said petition described in general terms, such city council may, at 
any time within sixty days after the filing of such petition with the city 
auditor, require plans, specifications and estimates of the probable cost of 
such improvement to be prepared by the city engineer, or such other person 
as shall, upon motion or resolution, be designated, and thereafter, and upon 
the return and filing of such plans, specifications and estimates and probable 
cost, such city may proceed to provide for the construction of such improve- 
ment and to assess the cost thereof against the abutting property in the same 
manner and with the same notice and according to the same forms and pro- 
cedure as now provided by statute for the construction and assessment of 
street paving; and upon such proceedings being taken and completed, the 
cost of such construction or such part thereof as the council shall deem proper, 
be assessed against the abutting property in the same manner and according 
to the same form as now provided by law for the assessment of the cost of 


street paving. [1909, ch. 56, § 2.] 
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§ 3746. Assessment for cost. In conducting proceedings under this act, it 
shall not be necessary to establish any separate lighting or improvement dis- 
tricts, and, in assessing the benefits, no assessment shall be made against any 
property other than that immediately contiguous to the streets or avenues 
where such improvement is made. [1909, ch. 56, § 3.] 


ARTICLE 22.— IMPROVEMENT OF Roaps LEADING TO CITIES. 


§ 3747. Roads leading to cities, how improved. Whenever ten per cent of 
the electors, as shown by the last municipal election, of any city, shall petition 
the city council to call an election for the purpose of raising money or the 
issuing of bonds to repair or construct any road or bridge within such city, or 
approaching or leading thereto, whether the same is adjacent thereto or not, 
or to pay for any bridge heretofore constructed or built on any such road or 
highway; and if such petition shall state first, the purpose of raising such 
money and the object for which the same is to be expended; second, the 
amount thereof, it shall be the duty of such city council to call an election 
in said city for the purpose of submitting to the electors therein the question 
of raising the money and the amount thereof as stated in the petition, and 
which election may be called at any regular or special meeting of such city 
council, and such city council shall cause notice of such election to be pub- 
lished twice in the official paper of the city, once in each week for two 
consecutive weeks, and such election shall not be held until at least twenty 
days after the first publication of such notice. Such notice shall state: 

1. The purpose of raising such money. 

2. The object for which the same is to be expended. 

8. The amount thereof. 

4. The amount thereof that shall be raised by the issuing of bonds in 
payment thereof, or by the customary and usual method of raising money 
by assessment and levy, as such electors may designate on their ballots at 
such election. [R. C. 1905, § 2819; 1905, ch. 62, § 181.] 

§ 3748. Funds for improvement, how raised. If at such election a two-- 
thirds majority of all the electors voting shall vote in favor of raising such 
sum of money, and a majority of the electors voting at such election shall 
vote in favor of raising such money by the issuing of bonds therefor, then 
the city council is authorized to issue and negotiate the sale of such bonds 
without any other election; but if a two-thirds majority of the electors voting 
at such election shall vote in favor of raising such sum of money, and a 
majority of the electors voting at said election shall vote in favor of raising 
the same by levy and assessment, then the same shall be raised by levy and 
assessment as in other cases provided by the law governing cities. [R. C. 
1905, § 2820; 1905, ch. 62, § 181.] 

§ 3749. Money, how expended. Such money, when so raised, shall be used 
and expended by the city council for the purpose stated in the notice of 
election, and for no other; provided, however, that any money coming into 
the city treasury from the county treasury, on account of road taxes collected 
from residents of any incorporated city and all road taxes collected on 
account of real or personal property situated within an incorporated city, 
or which may come into the city treasury from the bridge fund of such 
county from any such taxes, levied, assessed and collected from persons and 
property in such city, may be, at the discretion of the city council, expended 
in the repair or construction of any such road within such city, or approach- 
Ing or leading thereto, or for the repair or building of any bridge thereon, or 
any bridge heretofore constructed thereon whether the same is adjacent to 
such city or not. [R. C. 1905, § 2821; 1905, ch. 62, § 181.] 
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ARTICLE 23.— CorPoRATE LIMITS. 


§ 3750. Power to extend city limits. Any city in this state that shall 
become incorporated under this article may extend its corporate limits in the 
manner hereinafter provided. [R. C. 1905, § 2822; 1887, ch. 73, art. 17, § 1; 
R. C. 1899, § 2327; 1905, ch. 62, § 182.] 

Notice of proceedings for extension of limits of city boundaries as designated by legis- 
lature cannot be omens d by city council, and notice in accordance with legislative act is 
sufficient. State ex rel. Johnson v. Clark, 21 N. D. 517, 131 N. W. 715. 

Power of legislature to annex territory to municipality. 27 L.R.A. 737. 

§ 3751. How. When a majority of the property owners adjacent to the 
corporate limits of any city in this state petition the mayor and city council 
to have any of their property included within the corporate limits of said city, 
it shall be the duty of the city council to publish such petition in the official 
paper of the city for four consecutive weeks, and unless a written protest 
signed by at least twenty-five property owners of said city is filed with the 
mayor opposing such proposed annexation, within ten days after the publi- 
eation of said petition, such proposed annexation shall be included in and 
become a part of said city. [R. C. 1905, § 2823; 1887, ch. 73, art. 17, § 2; RB. C. 
1899, § 23828; 1905, ch. 62, § 183.] 

One signing petition for extension of city so as to include his property, and paying 


taxes for three years, estopped to question proceeding. State v. City of Pierre, 15 S. D. 
559, 90 N. W. 1047. 


§ 3752. Plat of city to be recorded. The mayor of any city incorporated 
under this chapter shall cause to be filed in the office of the register of deeds in 
the county wherein said city is located a plat showing the corporate limits 
and boundaries of his city at the time of its incorporation under this chapter, 
and any change in said city limits made subsequent to its incorporation under 
this chapter. [R. C. 1905, § 2824; 1887, ch. 73, art. 17, § 3; R. C. 1899, § 2329; 
1905, ch. 62, § 184.] 

3753. Extension of limits. Any city of this state, whether organized under 
the general law or under a special charter, and without regard of the number of 
its inhabitants, may so extend its boundaries as to increase the territory within 
the corporate limits not to exceed one-half of its present area, by a resolution 
of the city council passed by two-thirds of the entire members-elect, par- 
ticularly describing the land proposed to be incorporated within the city 
limits, setting forth the boundaries of the territory proposed to be incorpo- 
rated ; and provided, further, that whenever any city in this state is or shall 
be separated into two parts, not contiguous at any point, the strip of unin- 
corporated territory so separating and lying between such parts, if the same 
does not exceed one-fourth of the present limits of such city, may be so 
incorporated within such limits by the passage of a resolution as is herein- 
before provided for the extension of limits. [1909, ch. 58, § 1; 1907, ch. 47; 
R. C. 1905, § 2825; 1889, ch. 32, § 1; R. C. 1899, § 2330; 1905, ch. 62, § ee 


Incorporation of territory into municipality as affecting prior rights as to use of high- 
way. 47 L.R.A.(N.S.) 607. 


Municipal liability for defects or obstructions in streets in annexed territory. 20 
L.R.A.(N.S.) 575. 


iene annexed territory to pay proportionate share of existing debts. 27 L.R.A. 
.) 1147. 

§ 3754. Publication of resolution. The resolution of the city council shall 
be published in the official newspaper of the city three times, once in each 
week’s issue for three successive weeks, and printed or typewritten copies 
of said resolution shall also be posted in five of the most conspicuous places 
within the territory proposed to be annexed, and unless a written protest 
signed by a majority of the property owners of said proposed extension is 
filed with the city clerk or auditor within ten days after the last publication of 
such resolution, the territory described in the resolution shall be included 
within and become a part of said city. But in the event such written protest 
is filed, then the city council shall hear the testimony offered for or against 
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such annexation, and if after hearing such testimony and after a personal 
inspection has been made of the territory proposed to be annexed, such city 
council is of the opinion that such territory ought to be annexed and if such 
city council by a resolution of the city council, passed by two-thirds of the 
entire members-elect thereof, orders that such territory shall be so included 
within the corporate limits of such city, it shall then make and cause an order 
to be made and entered, describing the territory so annexed, and the territory 
described in such resolution shall be included within and become a part of 
said city; provided, however, if the greater portion of said territory proposed 
to be annexed consists of lands used for farming or pasturing purposes, then 
said territory shall not be annexed. [1911, ch. 74; 1909, ch. 58, § 2; R. C. 1905, 
§ 2826 ; 1889, ch. 32, § 2; R. C. 1899, § 2331; 1905, ch. 62, § 186.] 

§ 3755. Record to be kept. Upon written demand filed with the city council 
at or prior to the hearing of any of the parties affected thereby all proceedings, 
and the testimony submitted shall be reduced to writing and shall be filed with 
the city auditor, and shall remain on file in the office of said city auditor. 
[1909, ch. 58, § 3.] 

§ 3756. Plat filed. When the city limits of any city have been extended, 
as provided by sections 3753, 3754, the mayor shall forthwith cause to be 
filed in the office of the register of deeds in the county wherein said city is 
located, a plat showing the corporate limits and boundaries of the city. [R. C. 
1905, § 2827; 1889, ch. 32, § 3; R. C. 1899, § 2332; 1905, ch. 62, § 187.] 


ARTICLE 24.— MISCELLANEOUS. 


§ 3757. Mayor and auditor to sign bonds and contracts. All bonds of the 
city and all contracts and conveyances, except as herein otherwise provided, 
shall be signed by the mayor and countersigned by the auditor, who shall affix 
the seal of the city thereto, and shall keep an accurate record of all bonds issued 
in a book to be provided for that purpose. [R. C. 1905, § 2828; R. C. 1899, 
§ 2333; 1905, ch. 62, § 188.] 

ibe Meets benetit of contract estopped to assert necessity of preceding ordinance. 
Nat. Tube Works v. City of Chamberlain, 5 D. 54, 37 N. W. 761; McGuire v. Rapid City, 
6 D. 346, 43 N. W. 706, 5 L.R.A. 752. 

§ 3758. Property of city exempt from taxation and sale on execution. 
Lands, houses, moneys, debts due the city and property and assets of every 
kind and description belonging to the city shall be exempt from taxation 
and from sale on execution. [R. C. 1905, § 2829; 1887, ch. 73, art. 18, § 3; 
R. C. 1899, § 2335; 1905, ch. 62, § 189.] 


Exemption from taxation of lands owned by governmental bodies or in which they 
have an interest. 132 Am. St. Rep. 291. 


§ 3759. Fines, penalties and forfeitures. All fines, penalties and forfeitures 
collected for offenses against the ordinances of the city and all fines, penalties 
and forfeitures collected within the city for misdemeanors against the laws 
of the state, shall be paid to the officer entitled by law to receive the same. 
ie C. 1905, § 2830; 1887, ch. 73, art. 18, § 4; R. C. 1899, § 2336; 1905, ch. 62, 

190. ] 

§ 3760. Penalty for being interested in contract. Any officer of the city 
or member of the city council who shall by himself or agent become a party 
to or in any way interested in any contract work or letting under the author- 
ity of the city, or who shall either directly or indirectly by himself or other 
parties accept or receive any valuable consideration or promise for his influ- 
ence or vote, shall be fined in a sum not exceeding one thousand dollars, one- 
half of which shall go to the informer and the balance be paid into the city 
treasury by the officer collecting or receiving the same, and the said contract 
shall be null and void. [R. C. 1905, § 2631; 1887, ch. 73, art. 18, § 5; RB. C. 
1899, § 2337; 1905, ch. 62, § 191.] 


Power of municipal board or committee to employ one of its own members as counsel 
or to render other special services. 3 L.R.A.(N.S.) 849. 
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Municipal liability for labors performed or services accepted by it on contract invalid 
because made with officer of municipality. 27 L.R.A.(N.S.) 1127. 

Obligation of municipality to pay for property purchased from an officer or member 
of board intrusted with the duty of making purchases. 9 L.R.A.(N.S.) 1014. 

Obligation of public corporation to pay for services rendered under contract in which 
officer is personally interested. 34 L.R.A.(N.S.) 129. 


§ 3761. Construing act. The provisions of this chapter, so far as they 
are the same as existing statutes, must be construed as continuations thereof 
and not as new enactments. [R. C. 1905, § 2832; 1905, ch. 62, § 192.] 


The words “ this chapter,” as here used, mean Laws 1905, ch. 62. 


ARTICLE 25.— CORRECTION OF VILLAGE PLATS. 


§ 3762. District court empowered to correct errors. The district court is 
authorized and empowered on application made by the trustees of any village, 
or the mayor or aldermen of any city to correct errors that may have been 
“Eke in any town, village or city plat. [R. C. 1905, § 2833; 1905, ch. 64, 
§ 3763. Officers of village or city may make application for correction. 
The trustees of any village or the mayor or aldermen of any city may make 
application to the district court of the county in which such village or city 
may be located to correct errors in the plat of such village or city. Said 
trustees, mayor or aldermen shall give notice in writing of such intended 
application, in a newspaper printed and published in the county wherein 
such village or city may be situated, at least forty days prior to the sitting 
of the court to which such application shall be presented, and to all persons 
directly affected by the proposed corrections notice shall be given and served 
in the manner provided by law for the service of summons in district court. 
[R. C. 1905, §§ 2834, 2835; 1905, ch. 64, § 2.] 

§ 3764. Persons having adverse interests may intervene. Any person or 
persons having an adverse interest or who would be affected by such proposed 
correction, alteration or change in said plat shall have the right to intervene 
and appear in person or by attorney and make defense in such manner as in 
civil actions. [R. C. 1905, § 2836; 1905, ch. 64, § 3.] 

§ 8765. Procedure by court. If satisfactory proof shall be produced to the 
court that the notice required by the preceding section has been given, the court 
shall proceed to hear and determine such petition, and the defense made thereto 
may correct the error in the plat of the village or city set forth in said ap- 
plication and order the proceedings thereon to be recorded by the clerk with 
the records of the court, and a certified copy of the judgment correcting such 
error recorded in the office of the register of deeds of the proper county. 
[R. C. 1905, § 2887; 1905, ch. 64, § 4.] 

§ 3766. Validating city ordinances. All ordinances and resolutions here- 
tofore enacted or adopted by the city council of any city in this state, under 
and pursuant to which any work of local improvements has been undertaken 
and completed in such, are hereby declared to be valid, notwithstanding any 
irregularity in the enactment or adoption of such ordinance or resolution. 
[R. C. 1905, § 2838; 1903, ch. 54, § 1.] 


ARTICLE 26.— VALIDATING CERTAIN CITY ORDINANCES. 


§ 3767. Contracts and obligations valid. All contracts heretofore made, 
and all obligations heretofore incurred, and evidences of debt issued there- 
under, by any city in this state, for the execution of any work of local im- 
provement in such city, which work has been completed, are hereby declared 
to be valid, notwithstanding any irregularity in the proceedings relative 
to such special improvement, or omission by any officer or officers, of any 
act required to be done by such officer or officers, under the law pursuant to 
which the local improvement was ordered done, and notwithstanding the in- 
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validity of the ordinance or resolution providing for such local improvement. 
[R. C. 1905, § 2839; 1905, ch. 54, § 2.] 

§ 3768. Courts to determine amount of assessment in actions testing 
validity. In all actions now pending or hereafter commenced in any of the 
courts of this state, in which the validity of any assessment for local improve- 
ments in any city comes in question, the courts shall, if the proceedings 
relative to the local improvement are found to be irregular, ascertain the true 
amount for which the property involved in said action is liable for such im- 
provement. In order to ascertain the amount for which any lot or tract is 
liable, the court shall hear the evidence and ascertain the total cost of the 
improvement and the several lots or tracts liable to assessment therefor under 
the laws pursuant to which the work was done, and shall thereupon ascertain 
and determine the amount for which the lots or tracts in question should prop- 
erly be assessed, according to the provisions of the law prescribing the method 
of paying for such local improvement. [R. C. 1905, § 2840; 1903, ch. 54, § 3.] 

§ 3769. Lien on land. The amount so ascertained, together with 
interest thereon at the rate of seven per cent per annum from the date 
on which interest would attach, had the assessment been valid from the 
beginning, shall be adjudged to be a lien upon the lot or tract affected by 
such action, and shall be collected in the same manner as other taxes of like 
nature are collected under the laws in force and at the time the judgment is 
entered. [R. C. 1905, § 2841; 1903, ch. 54, § 3.] 

§ 3770. Action to test validity, commenced when. No person shall be heard 
to object to the validity of any assessment heretofore made for local im- 
provements in any city of this state, unless the action or proceeding in which 
the validity of such assessment comes in question shall be commenced before 
the first day of January, 1904. [R. C. 1905, § 2842; 1903, ch. 54, § 4.] 


CHAPTER 45. 
COMMISSION SYSTEM OF GOVERNMENT. 
This chapter clearly supersedes Laws 1907, ch. 45. 


§ 3771. Cities incorporated, how. Any city in this state and any incorpo- 
rated town or village therein having a population of not less than five hundred 
inhabitants may become incorporated under this chapter as a city, in the 
manner following: 

Whenever one-tenth of the legal voters of such city, or one-tenth of the 
legal voters of such incorporated town or village, voting at the last preceding 
general election, shall petition the mayor and council of such city, or the 
president and trustees of such incorporated town or village to submit the 
question as to whether such city, incorporated town or village shall become 
incorporated under this chapter, to a vote of the electors in such city, town 
or village it shall be the duty of such mayor and council in such city, or the 
president and trustees of such incorporated town or village, to forthwith 
submit such question accordingly, and to appoint a time and place or places 
at which such vote may be taken, and to designate the persons who shall act 
as judges and clerks at such election; but such question shall not be sub- 
mitted hereafter oftener than once in four years. 

Provided, that cities, towns or villages in this state which have heretofore 
voted upon and rejected the commission system of government shall not again 
vote upon the question within a period of three years after such rejection. 
[1913, ch. 72; 1911, ch. 77, § 1; 1907, ch. 45, § 1.] 


] 
Constitutionality of commission form of government. 35 L.R.A.(N.S.) 802; 41 L.R.A. 
(N.S.) 111. 


§ 3772. Notice of election. The mayor of such city or president of such in- 
corporated town or village shall give at least twenty days’ notice of such 
election by publishing a notice thereof in one or more newspapers within such 
city, incorporated town or village, but if no newspaper is published therein, 
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then by posting at least five copies of such notice in each ward or voting 
precinct of such city, town or village, if divided into wards and precincts; if 
not, then within such city, town or village. [1911, ch. 77, § 2; 1907, ch. 45, § 2.] 

§ 3773. Form of ballots. The ballots to be used at such election shall be 
in the following form: 

““For city charter under commission system of government, 0 ; 
‘‘ Against city charter under commission system of government, [_ ;’’ the 
elector to designate his choice by placing a cross in the square opposite his 
choice. The judges of such election shall make returns thereof to the city coun- 
ceil of such city, and trustees of such incorporated town or village, whose duty it 
shall be to canvass such returns, and cause the result of such canvass to be 
entered upon the records of such city, town or village. 

If a majority of the votes cast at such election shall be for city organization 
under commission system, such city shall henceforth be deemed to be organized 
under this chapter, and the city, village or town officers then in office shall 
thereupon exercise the powers conferred upon like officials by this chapter, 
arrears oo shall be elected and qualified. [1911, ch. 77, § 3; 1907, 
ch. 45, A 

§ 3774. Call for special election of city commissioners. Within twenty days 
after the issuance of patent incorporating any city under the provisions of this 
chapter, it shall be the duty of the mayor or president of the city, town or 
village voting such incorporation to call a special election for the purpose of 
electing the first board of city commissioners provided for herein, such elec- 
tion to be held as provided in section 3784. [1911, ch. 77, § 4; 1907, ch. 45, § 4.] 

§ 3775. Court takes judicial notice. All courts in this state shall take 
judicial notice of the existence of cities organized under this chapter, and of 
the change of the organization of any city from its former organization to its 
organization under this chapter, and from the time of such organization the 
provisions of this chapter shall be applicable to such city; and all laws in con- 
flict herewith shall no longer be applicable; but all laws or parts of laws not in- 
consistent with the provisions of this chapter shall continue in force and be 
applicable to any such city the same as if such change had not taken place. 
[1911, ch. 77, § 5; 1907, ch. 45, § 5.] 

§ 3776. Bodies corporate. Cities organized under this chapter shall be 
bodies politic and corporate under the name and style of ‘‘ city of (name)’’ 
and under such name may sue and be sued, contract and be contracted with, 
acquire and hold real and personal property for corporate purposes, have 
a common seal and change the same at pleasure, and exercise all the powers 
hereinafter conferred. [1911, ch. 77, § 6; 1907, ch. 45, § 6.] 

§ 3777. Vested rights. All rights and property of every kind and descrip- 
tion which were vested in any municipal corporation under its former organi- 
zation, shall be deemed and held to be vested in the same municipal corporation 
upon its being incorporated under the provisions of this chapter, but no 
rights or liabilities, either in favor or against such corporation, existing at 
the time of so becoming incorporated under this chapter, and no action or 
prosecution of any kind shall be affected by such change, but the same shall 
stand and progress as if no change had been made; provided, that when a 
different remedy is given by this chapter, which may properly be made ap- 
plicable to any right existing at the time of such city so becoming incorporated 
under this chapter the same shall be deemed cumulative to the remedies before 
provided and used accordingly. [1911, ch. 77, § 7; 1907, ch. 45, § 7.] 

§ 3778. Legal identity of cities not changed. All ordinances and resolu- 
tions in force in any city at the date of its organization under this chapter 
shall continue in full force and effect until repealed or amended, notwith- 
standing such change of organization, and such change of organization shall 
not change the legal identity of such city as a corporation. [1911, ch. 77, § 8; 
1907, ch. 45, § 8.] 
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§ 3779. Result of election. Returns of. If a majority of all the votes cast 
at such election shall be for a commission system, then said city shall adopt 
the form herein provided for. The result of the election as canvassed by the 
judges shall be returned to the town, city or village clerk, as the case may be, 
and if a majority of all the votes cast are in favor of a commission system 
of government said clerk shall certify the fact to the secretary of state, together 
with the result of the census taken, if any, and thereupon a patent shall be 
issued as hereinafter provided, which shall specify the boundaries of such city 
ee number and boundaries of the wards thereof. [1911, ch. 77, § 9; 1907, 
ch. 45, § 9.] 

§ 3780. Certified to secretary of state. If said commission system of gov- 
ernment be accepted the result shall be certified under the corporate seal of 
the city to the secretary of state, together with a copy of the proceedings 
relating thereto; thereupon the governor shall issue letters patent under the 
great seal, reciting the facts, defining the boundaries of the city, and constitut- 
ing the same a body corporate and politic by the name of the city of........ 
(specifying the name of such city) and declaring that the same shall be gov- 
erned by the provisions of this chapter. [1911, ch. 77, § 10; 1907, ch. 45, § 10.] 

§ 3781. Patent, where recorded. Any patent issued under the provisions 
of this chapter shall be recorded in the office of the secretary of state in a 
book kept for that purpose. Any patent so issued and recorded, the record 
thereof or a certified copy of such record shall be conclusive evidence in all 
courts and places of the due incorporation of the city mentioned and of all the 
facts therein recited. [1911, ch. 77, § 11; 1907, ch. 45, § 11.] 

§ 3782. Boundaries of wards. The number and the boundaries of the wards 
of any city organized under the provisions of this chapter may be changed 
by ordinance adopted by a majority vote of the city commissioners, provided 
said ordinance must be introduced at a regular meeting of the city commis- 
sioners in May and before final action is taken thereon shall be published 
in the official paper of the city, if any, otherwise in a newspaper designated 
by such ordinance, once in each week for four successive weeks, and when the 
boundaries of any wards are fixed by any ordinance the number of wards and 
boundaries thereof or of any of said wards shall not be again changed for a 
period of two years, except by adding thereto such territory as may at any 
time be added to the city limits; provided, further, that the territory of the 
wards shall be contiguous and compact and that no ward having a population 
eit than one hundred shall be created. [1911, ch. 77, § 12; 1907, ch. 45, 

§ 3783. Officers. The officers of cities incorporated under this act shall be a 
president of the board of city commissioners and four city commissioners 
who, together, shall be known as the board of city commissioners of the city 
OD carte eco ae ae os anak ; a treasurer, auditor, attorney, a police magistrate, 
one or more justices of the peace, one or more assessors, a physician, street 
commissioner, chief of fire department, city engineer, chief of police, a board 
of public works, one or more policemen, and such other officers or boards as 
the board of city commissioners may deem necessary; provided, that the 
board of city commissioners by a majority vote may dispense with the offices 
of street commissioner, engineer and board of public works, and provide that 
the duties thereof be performed by other officers or boards, by the board of 
ay ee or a committee thereof. (1911, ch. 77, § 18; 1907, ch. 45, 

§ 3784. Elections biennial. Biennial municipal elections in all cities shall be 
held on the first Tuesday in April at such place or places as the board of city 
commissioners shall designate. The polls of such election shall be opened at 
eight o’clock a. m. and close at five o’clock p.m. Ten days’ previous notice of 
the time and place of such election and of the officers to be elected shall be 
given by the city auditor by publication in the official city paper and by 
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posting written or printed notices in three public places in the city; but the 
failure to give such notice shall not invalidate such election. In all other 
respects such elections shall be conducted as prescribed by general election 
laws, and for all general and special elections held under the provisions of 
this act in the city, for city officers and for other purposes, the board of city 
commissioners shall, at least ten days before any election is held, appoint in 
each precinct established in the city, one inspector and two judges of election. 
[1911, ch. 77, § 14; 1907, ch. 45, § 14.] 

§ 3785. Commissioners. How elected. The president of the board of city 
commissioners and four city commissioners shall be elected by the legal and 
qualified voters in the city, in the following manner: The president of the 
board of city commissioners and the four city commissioners shall be elected at 
large and not by wards. Each voter shall be allowed to cast but one vote for 
the candidate for the office of president of the board of city commissioners. 
Each voter shall be allowed as many votes for the candidates of the office of 
city commissioners as there are commissioners to be elected, such votes to be 
distributed among the candidates as the voter shall see fit, but no voter shall 
be allowed to cast more votes than candidates to be elected. [1911, ch. 77, 
§ 15; 1907, ch. 45, § 15.] 

Cumulative voting in election of city commissioners is not authorized. State ex rel. 
Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 

It is duty of city auditor to furnish ballots for election of city commissioners. State 
ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 

§ 3786. Terms of office. Each of said four commissioners and the president 
of the board shall hold office for four years from and after the date of his 
qualification and until his successor shall have been duly elected and qualified, 
except in the first board the two commissioners who received the highest num- 
ber of votes shall hold four years, the two receiving the next highest for two 
years; provided, that the president or any other member of the commission 
may resign their office by filing with the city auditor their resignation in writ- 
ing, which the city auditor shall lay before the city commission at its next 
regular meeting, or at a special meeting called for the consideration of such 
resignation, and when such resignation is accepted by the city commission it 
shall become effective. [1913, ch. 78; 1911, ch. 77, § 16; 1907, ch. 45, § 16.] 

§ 3787. Eligibility of officers. No person shall be eligible to hold an elective 
office created by the provisions of this chapter who is not at the time of his 
election a citizen of the United States and of this state and resident elector 
of the city. [1911, ch. 77, § 17; 1907, ch. 45, § 17.] 

§ 3788. Terms begin when. The term of office of the president and members 
of the board of city commissioners shall commence on the third Tuesday of 
April succeeding their election and qualification except in the case of their 
first election when their term of office shall commence within ten days suc- 
ceeding such election. The term of all other officers shall commence on the 
first day of May succeeding their appointment unless otherwise provided by 
ordinance, and they shall hold for such term as has been providéd for each 
respectively and until their respective successors are qualified. [1911, ch. 77, 
§ 18; 1907, ch. 45, § 18.] 

§ 3789. Succession. The first president and the other members of the first 
board of commissioners appointed and elected under this act, shall be held and 
deemed, in law and in fact, the successors of the mayor and aldermen of 
said cily, and upon the qualification of said president and other mem- 
bers of said board of commissioners, all the powers, rights and duties of 
the mayor and board of aldermen of said city shall cease; and whenever the 
said city has heretofore, under the decree of judgment of any court, or under 
any law, ordinance or resolution, been entitled to representation through the 
mayor of said city and one or more of the aldermen thereof, on the board of 
directors of any incorporated company in which the city may own stock or be 
interested, it shall hereafter be represented on any such board of directors by 
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the president of said board of commissioners, and by two other members of 
er ce to be selected by said board. [1911, ch. 77, § 19; 1907, ch. 45, 

§ 3790. Style of commission. Salary. Said eommissioners shall collectively 
constitute and be known as the ‘‘ board of commissioners of the city of 
re eee ”? They shall take an oath to faithfully perform the duties of 
their respective offices. The salary of the city commissioner shall be determined 
by the number of inhabitants found to be therein by the state or federal 
census last taken. In cities having a population of over five hundred and not 
exceeding two thousand, each commissioner shall receive a monthly salary 
of not to exceed ten dollars; in cities having a population of over two thonu- 
sand and not exceeding four thousand, each commissioner shall receive a 
monthly salary of not to exceed twenty dollars; in cities having a population 
of over four thousand and not exceeding six thousand, each commissioner shall 
receive a monthly salary of not to exceed forty dollars; in cities having a popu- 
lation of over six thousand and not exceeding eight thousand, each commis- 
sioner shall receive a monthly salary of not to exceed fifty dollars; in cities hav- 
ing a population of over eight thousand and not exceeding twelve thousand, 
each commissioner shall receive a monthly salary of not to exceed seventy-five 
dollars; in cities having a population of over twelve thousand, each commis- 
sioner shall receive a monthly salary of not to exceed one hundred dollars. 
[1913, ch. 80, § 1; 1911, ch. 77, § 20; 1907, ch. 45, § 20.] 

§ 3791. Official bonds. Appointment of subordinate officers. Each commis- 
sioner, before entering upon the duties of his office, shall give bond payable to 
the governor of the state, for the use and benefit of said city, in the sum of three 
thousand dollars, for the faithful discharge of his duty, with two or more good 
and sufficient sureties to be approved by the judge of the county, and shall in 
addition to taking the oath prescribed by the constitution of the state, also 
take an oath that he is not under any direct or indirect obligation to appoint or 
- elect any person to the office of policeman or fireman, or any other office, posi- 
tion or employment, under said government. The said commissioners shall by 
@ majority vote of all the commissioners elected under this chapter have the 
power to appoint all officers and subordinates in all of the departments of 
said city, and to suspend and to discharge the same at will under the limita- 
tions hereinafter provided. Each commissioner elected under the provisions 
of this chapter shall qualify as provided by this section within ten days after 
a rial him of the certificate of his election. [1911, ch. 77, § 21; 1907, 
ch. 45, 1. 

§ 3792. Powers of commission. The president of said board shall have the 
right to vote as a member thereof, on all questions which may arise, but no 
right of veto. Said board of commissioners shall have the power to summon 
and compel the attendance of witnesses, and the production of books and papers 
before them, whenever it may be necessary for the more effective dis- 
charge of their duties; and shall have the power to punish for contempt of 
said board with the same fines and penalties as the county judge may punish 
for contempt of the county court. All process necessary to enforce the powers 
conferred by this section shall be signed by the president of the board, and 
attested by the city auditor thereof, and shall be served by any member of 
the police force of said city. (1911, ch. 77, § 22; 1907, ch. 45, § 22.] 

§ 3793. Control over departments. Said board of commissioners so consti- 
tuted shall have control and supervision over all the departments of such 
city and to that end shall have the power to make all such rules as they may 
see fit and proper, concerning the organization, management and operation of 
such departments; and shall have power, under such rules and regulations as 
they shall make, to appoint, and for cause which to said board shall seem 
sufficient, and after an opportunity to be heard, to discharge all employes, 
including the chiefs of the departments respectively. Said commissioners shall 
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have sole authority to pass and adopt all such rules and regulations concerning 
all of the departments of such city and the other agencies created by them 
for the administration of its affairs. [1911, ch. 77, § 23; 1907, ch. 45, § 23.] 

§ 3794. Departments of administration. In addition to the powers afore- 
said, the said commissioners shall have the right, and it shall be their duty, by 
a majority vote of all the said commissioners elected, to designate from among 
their members one commissioner, who shall be known as ‘‘ police and fire 
commissioner,’’? and who shall have under his special charge the enforce- 
ment of all police regulations of such city and general supervision over the 
fire department of such city, and one commissioner to be known as the ‘‘ com- 
missioner of streets and of improvements,’’ who shall have under his special 
charge the supervision of streets and alleys of such city, and be charged with 
the duty of lighting such streets and keeping the said streets and alleys in 
clean and sanitary condition, and with the enforcement of all rules and regula- 
tions necessary to that end, for the preservation of the health of the inhabitants 
of such city, and who shall also have under his special charge the supervision 
of all public improvements, and shall see that all contracts therefor are faith- 
fully complied with, and that the conditions of any grant of any franchise or 
privilege are faithfully complied with and performed, and one commissioner 
to be known as the ‘‘ water works and sewerage commissioner,’’ who shall 
have under his special charge the water works and sewerage department of 
such city, and shall see to the enforcement of all regulations with respect to 
said departments, and with respect to all the revenues pertaining thereto, and 
one commissioner who shall be known as the ‘‘ commissioner of finance and 
revenue,’’ who shall have under his special charge the enforcement of all laws 
for the assessment and collection of taxes of every kind and the collection of 
all revenues belonging to such city, from whatever source the same may be 
derived ; and who shall also examine into and keep informed as to the finances 
of such city. Provided that by a majority vote of the commissioners the duties 
assigned in this section may be otherwise distributed.. [1911, ch. 77, § 24; 
1907, ch. 45, § 24.] 

§ 3795. Executive officers. Financial statement, published, when. The 
president of said board of commissioners shall be the executive officer of said 
city and shall see that all the laws thereof are enforced. The commissioner 
named at the head of each department shall audit all accounts against it, but 
before payment, they shall be acted upon and approved by at least three mem- 
bers of said board of commissioners. Said board shall require a statement to 
be published in September, December, March and June of each year, in the 
official newspaper of said city, showing a full, clear and complete statement of 
all the taxes and other revenues collected and expended, indicating the respec- 
tive sources from which the moneys are derived, and also the disposition made 
thereof. All legislative sessions of said board, whether regular or called, shall 
be open to the public. [1911, ch. 77, § 25; 1907, ch. 45, § 25.] 

§ 3796. Special police. Authority to appoint. Whenever the president of 
the board of city commissioners shall deem it necessary, in order to enforce 
the laws of the city, or to avert danger, or protect life or property, in case of 
a riot or any outbreak, or calamity or public disturbance, or when he has 
reason to fear any serious violation of law or order, or any outbreak, or any 
other danger to said city or the inhabitants thereof, he shall summon into 
service, as a special police force, all, or as many of the citizens as in his judg- 
ment and discretion may be necessary and proper; and summons may be by 
proclamation or order, addressed to the citizens generally or those of any ward 
of the city or subdivision thereof, or such summons may be by personal noti- 
fication. Such special police, while in service, shall be subject to the orders 
of the president of the board of city commissioners, shall perform such duties 
as he may require, and shall have the same power while on duty as the regular 
police force of said city, and any person so summoned, and failing to obey or 
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appearing and failing to perform any duty that may be required by this 
chapter, shall be fined in any sum not exceeding one hundred dollars. (1911, 
eh. 77, § 26; 1907, ch. 45, § 26.] 

§ 3797. Disability of president of commission. Procedure. At the first 
meeting of the commissioners after each biennial election they shall elect one 
of their number as vice-president, and such vice-president shall in case of 
the absence or inability of the president to act, perform all the duties of the 
office of president, and in case of the absence or inability to act of both presi- 
dent and vice-president the commissioners shall elect one of their number who 
shall be known as acting president, who shall during such absence or disability 
have all the powers and perform all the duties of the president. [1911, ch. 77, 
§ 27; 1907, ch. 45, § 27.] 

§ 3798. Regular meetings. Said board of commissioners shall meet at least 
once every week in regular meeting, at such time as shall be fixed by said 
board, at the city hall or other designated place in such city, to consider and 
take under advisement and act upon such business as may come before them. 
A majority of such board as appointed and elected shall constitute a quorum 
for the transaction of all business, but no action of said commissioners shall be 
effective unless upon a vote of a majority of such quorum; and no final action 
shall be taken in any matter concerning the special department of any absent 
commissioner unless such business has been made a special order of the day, 
or such action is taken at a regular meeting of the board. Special meeting 
may be called by the president of such board, or by any two members thereof, 
at any time, to consider such matters as shall be mentioned in the call of such 
meeting, and written notice thereof shall be given to each member of said 
board. [1911, ch. 77, § 28; 1907, ch. 45, § 28.] 

§ 3799. Ordinances. The board of city commissioners of such city shall be 
vested with the power and charged with the duty of making all laws or ordi- 
nances not inconsistent with the constitution and laws of this state, touching 
every object, matter and subject within the local government instituted by 
this chapter. Every ordinance imposing any penalty, fine, imprisonment or 
forfeiture for a violation of its provisions shall, after the passage thereof, be 
published in one issue of the official paper and proof of such publication by the 
printer or publisher of such newspaper, made before any officer authorized to 
administer oaths, and filed with the clerk of the board of commissioners or any 
other competent proof of such publication shall in all courts be conclusive 
evidence of the legal publication and promulgation of such ordinances. Ordi- 
nances passed by the board of commissioners and requiring publication, shall 
take effect and be in force from and after publication thereof, unless it be other- 
wise expressly provided for in such ordinance. Ordinances passed by the 
board of commissioners and not requiring publication, shall take effect and be 
in force from and after their passage unless it shall therein otherwise expressly 
be provided. [1911, ch. 77, § 29; 1907, ch. 45, § 29.] 

§ 3800. Enacting clause. The style of all ordinances shall be ‘‘ Be it or- 
dained by the board of city commissioners of the city of ...........-..2055 hei 
but said caption may be omitted when such ordinances are published in boo 
form or are revised and digested. [1911], ch. 77, § 30; 1907, ch. 45, § 30.] 

§ 3801. Officers. Appointment of. The board of city commissioners in all 
cities, at their first meeting after their qualification or as soon thereafter as 
possible, shall appoint the following officers, to wit: A treasurer, auditor, 
attorney, one or more assessors, a physician, street commissioner, chief of the 
fire department, a board of public works, one or more policemen, and such 
other officers or boards as the board of city commissioners may deem necessary ; 
provided, that the board of city commissioners, by a majority vote, may dis- 
pense with the offices which in its judgment are unnecessary. [1911, ch. 77, 
§ 31; 1907, ch. 45, § 31.] 

§ 3802. Salaries, how fixed. The board of city commissioners shall by reso- | 
lution provide such salary or compensation for the officers and employes of 
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the city as it shall deem proper. All salaries heretofore fixed or established by 
law shall be and remain the salaries of such officers until the board of city 
es am shall otherwise determine. [1911, ch. 77, § 32; 1907, ch. 45, 

§ 3803. Vacancies. When any officer shall remove from the city or any such 
officer shall refuse or neglect for ten days after official notification of his 
appointment to qualify and enter upon the discharge of the duties of his office 
the office shall be deemed vacant. Whenever a vacancy shall occur in any 
office to be filled by appointment the same proceedings shall be had to fill such 
vacancy as are provided for in case of an appointment in the first instance. 
(1911, ch. 77, § 33; 1907, ch. 45, § 33.] 

§ 3804. Vacancies. Elections to fill. Special elections to fill vacancies or 
for any other purpose shall be held and conducted by the inspectors and 
judges of election of the several precincts in the same manner and the returns 
thereof shall be made in the same form and manner as of the general municipal 
elections, and within such time as is prescribed by law. [1911, ch. 77, § 34; 
1907, ch. 45, § 34.] 

§ 3805. Tenure of office. Every person elected or appointed to fill a vacancy 
shall hold his office and discharge the duties thereof for the unexpired term. 
[1911, ch. 77, § 35; 1907, ch. 45, § 35.] 

§ 3806. Oath of office. Every person elected or appointed to any office shall, 
before he enters upon the discharge of the duties thereof, take and subscribe 
the oath of office provided for by the constitution and file the same with 
the city auditor within ten days after notice of his election or appointment; 
and in case of his failure to do either the office shall be deemed vacant. [1911, 
ch. 77, § 36; 1907, ch. 45, § 36.] 

§ 3807. Bonds. What officers give. The treasurer, auditor, city or village 
justice of the peace, and such other officers as the board of city commissioners 
may direct shall, before entering upon the discharge of the duties of their 
respective offices, execute and deliver to the city a bond in such sum as the 
board of city commissioners may determine, with two or more sureties, condi- 
tioned for the faithful discharge of the duties of their respective offices, and 
with such other conditions as the board of city commissioners may prescribe. 
The board of city commissioners may at any time require new and additional 
bonds of any officer; provided, that in no case shall the treasurer’s bond be 
fixed at a less sum than the amount of the estimated tax and special assessments 
for the current year. 

All bonds must be approved by the president of the board of city commis- 
sioners, and when so approved shall be filed in the office of the city auditor 
within ten days after the officer executing the same shall have been notified of 
his appointment, and when so approved and filed shall be recovered by the 
‘city auditor in a book kept for that purpose; such auditor shall annex 
to each such record a certificate that the same is a true copy of the original, 
and such record shall be prima facie evidence of the contents of such bond and 
in the absence of the original may be used as evidence in all courts. [1911, ch. 
TT, § 37; 1907, ch. 45, § 37.] 

§ 3808. Amendment. Removal from office. Every person appointed to any 
office may be removed therefrom by a majority of votes of all the members of 
the board of city commissioners, but no such officer shall be removed except 
for cause nor unless charges are preferred against him and an opportunity 
given him to be heard in his defense. The board of city commissioners may 
compel the attendance of witnesses and the production of papers when neces- 
sary for the purpose of such hearing, and shall proceed within ten days after 
the charges are filed with the city auditor fo hear and determine the case upon 
its merits. The president of the board of city commissioners may suspend any 
officer against whom charges have been preferred until the disposition of the 
same, and appoint any officer to fill the vacancy temporarily until the charges 
have been disposed of. Any officer appointed by the president of the board of 
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city commissioners without confirmation under the provisions of this chapter 
may be removed by him when he deems it for the best interests of the city. 
[1913, ch. 80, § 2; 1911, ch. 77, § 38; 1907, ch. 45, § 38.] , 

§ 3809. City auditor. Powers and duties. The city auditor shall have the 
care and custody of the corporate seal and all papers and records of the city. 
It shall be his duty to attend all meetings of the board of city commissioners 
and keep a full record of their proceedings; to record all ordinances and bonds 
in a book kept for that purpose ; to keep a record of all licenses granted, which 
record shall at all reasonable times be open to inspection by the public; to 
carefully preserve all receipts filed with him and draw and sign all orders 
upon the treasury, except as otherwise herein provided, in pursuance of an 
order or resolution of the board of city commissioners, and keep a full and 
correct account thereof in books provided for that purpose. He shall have 
such power and authority and perform such duties as auditors of cities and 
villages may be required to perform under the general laws. He shall keep 
an accurate account with the treasurer and charge him with all tax lists pre- 
sented to him for collection and all sums of money paid into the treasury. 
He shall be ex-officio secretary of the board of public works and shall perform 
such duties as may be required of him by the board of city commissioners. 
Within thirty days after the close of each fiscal year he shall make and cause 
to be published in the city official paper a financial statement showing the 
receipts and disbursements on account of each fund during the last preceding 
year. Copies of any and all books, papers, documents or instruments duly 
filed and kept in his office and transcripts from the records of the proceedings 
of the board of city commissioners certified by him under the corporate seal 
of the city, shall be evidence in all courts and places in like manner and with 
the same force and effect as if the originals were produced. He shall also 
have power to administer oaths and affirmations authorized to be taken by and 
under these statutes. Every such auditor may with the consent and approval 
of the board of city commissioners in writing appoint a deputy and shall file 
such appointment in his office ; such deputy shall aid in the performance of the 
duties under his direction and in case of his absence or disability or of a 
vacancy in his office shall perform all such duties during such absence, dis- 
ability or the continuance of such vacancy; and every such auditor and his 
sureties shall be liable upon his official bond for the acts of such deputy. 
[1911, ch. 77, § 89; 1907, ch. 45, § 39.] 

It is duty of city auditor to furnish ballots for election of city commissioners. State 
ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 

§ 3810. City attorney. Assistant. The city attorney shall conduct all the 
law business of the city and of the departments thereof and all law business 
in which the city shall be interested; he shall, when requested, furnish written 
opinions upon the subjects submitted to him by the board of city commissioners 
of any other department. He shall keep a docket of all the cases to which 
the city may be party in any court of record, in which shall be briefly entered 
all. steps taken in such cause, which docket shall at all reasonable hours be 
open to public inspection. It shall also be his duty to draft all ordinances, 
bonds, contracts, leases, conveyances and such other instruments as may be 
required by the officers of the city ; to examine and inspect tax and assessment 
rolls and all other proceedings in reference to the levying and collection of 
taxes and to perform such other duties as may be prescribed by the board of 
ordinances. He may, with the consent and approval of the board of commis- 
sloners, appoint an assistant who shall have power to do all the acts required 
by law of the city attorney ; provided, that he shall be responsible to the city 
for the acts of such assistant, and that the city shall not be hable for nor have 
any authority to pay compensation to such assistant, provided that special 
counsel may be employed by the city commissioners when necessary. [1911, ch. 
77, § 40; 1907, ch. 45, § 40.] 
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§ $811. Treasurer. Powers and duties. The city treasurer shall receive all - 
moneys belonging to the city, keep an accurate account of thé same in suitable 
books prepared for that purpose, and pay over the money in his hands ac- 
cording to the law. He shall keep a detailed account of the money received 
and disbursed by him in such manner as the board of city commissioners 
shall direct; his books shall at all reasonable times be open to inspection by 
any voter of the city; he shall make a report to the board of city commis- 
sioners each month and as much oftener as required, which report shall em- 
brace a statement of the receipts and disbursements in his office, and ten days 
preceding every biennial election he shall make and file in the eity clerk’s 
office a full and minute report of all moneys received and disbursed by him, 
of all tax certificates, vouchers and other effects of pecuniary value in his 
possession and of all other transactions relating to his office from the date of 
the like report of his predecessor to the date of the report required to be 
made out by him. He shall keep an accurate account of each of the separate 
funds in his custody. Except as herein otherwise provided he shall have such 
power and authority and perform such duties as treasurers in villages, cities 
and towns are required to perform under these statutes. He shall receive 
no fees or per diem except the salary fixed by the board of city commissioners 
prior to his election, but all fees collected by him shall be paid into the city 
treasury at the end of each month. (1911, ch. 77, § 41; 1907, ch. 45, § 41.] 

§ $812. Additional duties of auditor. The auditor shall, on or before the 
first day of September of each year, file with the president of the board a 
detailed statement of the expenses of the city and the wards thereof during the 
last fiscal year, and such statement shall also contain an estimate of the 
expenses of the fiscal year and the income for that year from sources other 
than taxation. He shall countersign all contracts made with the city if the 
necessary funds shall have been provided to pay the liability that.may be 
incurred thereunder and no such eontract shall be valid until so countersigned. 
He shall make a list of all certificates for the payment of which special taxes 
are to be levied in each year in time for the same to be inserted in the tax roll 
in the form of a schedule of special taxes, and certify the correctness of the 
same, and such certified schedule shall be prima facie evidence of the legality 
and regularity of the taxes levied in pursuance thereof; but no irregularity in 
the making of such lists shall invalidate any such special tax. He shall re- 
port monthly, in writing, to the board of city commissioners the condition of 
the several funds of the city and of the condition of all outstanding contracts 
and claims which may be payable out of such fund. He shall examine and 
countersign all city orders before the same shall be valid, but shall not counter- 
sign any order before the money is in the treasury to pay the same. He 
shall examine all claims presented against the city, whether founded on 
contract or otherwise and determine as to each whether it is properly itemized 
and sworn to; if on contract, whether the items charged are correct, whether 
such claim was incurred by proper authority and generally determine its cor- 
rectness. For the above purposes he may swear witnesses to take testimony. 
If he does not find any objection to any claim he shall mark his approval 
thereon, if he disapproves or approves in part or disapproves in part, he shall 
report to the board of city commissioners his reasons therefor and in all cases 
shall report the evidence taken by him. No claim shall be considered by 
the board of city commissioners until it shall have been thus examined and 
reported on by the auditor. He shall examine each month the treasurer’s 
accounts as reported and kept by him and report as to the correctness of the 
same, and also any violation by the treasurer of his duties in the manner of 
keeping his accounts or disbursing moneys. The auditor shall procure a 
claim book at the expense of the city in which all claims against it shall be 
entered as fast as the same are filed; said books shall be provided with an 
index and be in such form as to provide for the entry of the name of the 
claimant, number of the claim, date of filing, amount claimed, date of the 
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- report of the auditor, whether approved, and for how much, date of allowance 
or disallowance by the board of city commissioners, amount allowed, date of 
the order issued to pay the same, number of such order and date of the can- 
cellation of the same. The auditor shall perform the duties of a member of 
the board of public works and such other duties as are required of him under 
the provisions of this chapter or by the board of city commissioners. In case 
the office of auditor is dispensed with, the duties pertaining thereunto shall 
be discharged by such officer or officers or board as the board of city commis- 
ee ee designate by resolution or ordinance. [1911, ch. 77, § 42; 1907, 
ch. 45, § 42. 

§ 3813. Official newspapers. The board of city commissioners, at its first 
meeting or as soon thereafter as may be, shall designate one newspaper 
printed in the city in which shall be published all the ordinances, notices and 
all other proceedings by law to be published and said board of city commis- 
sioners may establish by ordinance such rates for printing and publishing 
as to them may seem just and proper, provided, that the price of such printing 
shall not exceed the legal rate for like work as the same now is or may be 
established by law. [1911, ch. 77, § 48; 1907, ch. 45, § 43.] 

§ 3814. Certificate of official publication. When any ordinance, notice, reso- 
lution or other proceeding shall have been published, a copy of such publi- 
eation together with the affidavit of the printer or his foreman stating the 
length of time the same has been published, shall be filed with the city clerk 
and such affidavit shall be conclusive evidence of the publication thereof and 
the bill for such publication shall not be audited until such affidavit is so filed. 
(1911, ch. 77, § 44; 1907, ch. 45, § 44.] 

§ 3815. Duties of officers generally. All other officers elected or appointed 
under and by virtue of the authority of this chapter shall perform such 
duties as are required to be performed by like officers under these statutes 
and also such as are prescribed by the board of city commissioners. [1911], 
ch. 77, § 45; 1907, ch. 45, § 45.] 

§ 8816. Rules of commissioners. Quorum, confirmations. The board of city 
commissioners shall determine the rules of its own proceedings. A majority 
of the members thereof shall constitute a quorum, but a smaller number may 
adjourn; their sessions shall be open to the public; the ayes and nays may 
be required by any member; and on the adoption of any ordinance or resolu- 
tion assessing or levying taxes or for the appropriation or disbursement of 
money or creating any liability or charge against the city or any fund thereof, 
the vote shall be taken by ayes and nays, and every such vote shall be entered 
at length upon the journal. The board of city commissioners shall be the 
judges of the election and qualifications of its own members, and may punish 
them or any persons present by fine for disorderly behavior; may compel the 
attendance of its members upon its meetings and may employ the police of 
the city for that purpose; may fine or expel any member for neglect of duty as 
such member, or for unnecessary absence from sessions of the board of city 
commissioners. [1911, ch. 77, § 46; 1907, ch. 45, § 46.] 

§ 3817. Control of the finances. Authority of commissioners. The board of 
city commissioners shall have the management and control of the finances and 
of all the property of the city, except as herein otherwise provided, and shall 
likewise, in addition to all other powers herein and elsewhere in these statutes 
vested in them, have full power and authority to enact, ordain, establish, 
publish, enforce, alter, modify, amend and repeal all such rules, by-laws and 
regulations for the government and the good order of the city, for the 
benefit of its trade and commerce, and health of the inhabitants thereof, for the 
prevention of crime and for carrying into effect the powers vested in said 
board as they shall deem expedient; such board shall have the power to declare 
and impose penalties and enforce the same against any person or persons 
who may violate any of the provisions of such ordinances, by-laws or regula- 


934 


of Government. POLITICAL CODE. §§ 3817-3818 


tions; and such ordinances, rules, by-laws, and regulations shall have the force 
of law, provided that they be not repugnant to the constitution of the United 
States or of this state or of the laws thereof, and for the aforesaid purposes 
such board of city commissioners shall have authority by ordinance, resolu- 
tion, by-law or regulation. [1911, ch. 77, § 47; 1907, ch. 45, § 47.] 

§ 3818. General powers of commissioners. The board of city commissioners 
shall have power: 

1. To control the finances and property of the corporation, to appropriate 
money for corporate purposes only, and provide for the payment of debts 
and expenses of the corporation. 

2. To levy and collect taxes for general and special purposes on real and 
personal property. 

3. To fix the amount, terms and manner of issuing and revoking licenses. 

4. To borrow money on the credits of the corporation for corporation pur- 
poses, and to issue bonds therefor in such amounts and form and on such 
conditions as it shall prescribe, but no city shall become indebted in any 
manner or for any purpose to an amount, including existing indebtedness, 
exceeding five per cent of the taxable property therein, as determined by the 
last preceding assessment; provided that any incorporated city may, by a 
two-thirds vote at any special or general election increase such indebtedness 
to an amount equal to three per cent of such assessed valuation, beyond said 
five per cent limit and may issue bonds therefor; provided, further, that any 
city, when authorized by a majority vote at a general or special election, 
may become indebted in any amount not exceeding four per cent of such 
assessed value without regard to the existing indebtedness of such city, for 
the purpose of constructing or purchasing water works for the purpose of 
furnishing a supply of water to the inhabitants of such city, or for the pur- 
pose of constructing sewers, but for no other purpose whatever, and such city 
may issue bonds therefor; provided, further, that no bonds issued under the 
provisions of this section shall be sold for less than their par value, and the 
city issuing such bonds shall, at or before the time of issuing the same or in- 
curring the indebtedness for which the same are to be issued, provide for 
the collection of a direct annual tax sufficient to pay the interest on such debt 
or such bond when it falls due, and to pay and discharge the principal thereof 
when the same becomes due, and such provision for the collection of such 
annual tax shall be irrepealable until such debt is paid; provided, further, that 
none of the hereinbefore mentioned bonds shall be issued either for special or 
general purposes, except as by law otherwise provided, unless at an election 
after tweuty days’ notice in a newspaper published in the city, stating the 
purpose for which said bonds are to be issued and the amount thereof, the 
legal voters of the city shall, by a majority vote, determine in favor of issuing 
such bonds; provided, further, that no bonds issued under the provisions of 
this chapter shall be issued for a longer period than twenty years. 

See note to section 3599, paragraph 5. 

5. To lay out, open, alter, establish, widen, grade, pave, park or otherwise 
improve streets, alleys, avenues, sidewalks, wharves, parks and public grounds 
and vacate the same, and to regulate the planting of trees thereon; to prevent 
and remove obstructions and encroachments upon the same; to provide for 
the lighting of the same, and to provide for the furnishing of lights to the 


inhabitants of the city. 
See note to section 3599, paragraphs 7-11. 


6. To provide for the cleaning and health of the city. 

7. To regulate the laying of gas or water mains and pipes, and the build- 
ing. laying or repairing of sewers, tunnels and drains, and erecting gas or 
electric light plants; provided, however, that any company heretofore organ- 
ized under the general laws of this state or any association of persons organized 
or which may hereafter be organized for the purpose of manufacturing illu- 
minating gas or electricity, to supply cities or the inhabitants thereof with 
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the same, shall have the right, by the consent of the board of city commis- 
Sioners, subject to existing rights, to erect gas or electric light works and 
lay down pipes or string wires on poles in streets or alleys of any city in this 
state, subject to such regulations as such city may by ordinance prescribe. 
See note to section 3599, paragraph 13. 
8. To regulate the use of sidewalks and all structures thereunder, and to 
require the owner or occupant of any premises to keep the sidewalks in front 


of or along the same free from snow or other obstruction. 
See note to section 3599, paragraph 14. 


9. To regulate and prevent the throwing or depositing of ashes, offal, dirt, 
garbage or any other offensive matter, in, and to prevent injury to any street, 


avenue, alley or public ground. 
See note to section 3599, paragraph 15. 
10. To provide for and regulate crosswalks, curbs and gutters. 
See note to section 3599, paragraph 16. 
11. To regulate and prevent the use of streets, sidewalks and public grounds 
for signs, signposts, awnings, telegraph or telephone poles, horse troughs, 


racks, posting hand bills and advertisements. 
ee note to section 3599, paragraph 17. 


12. To regulate and prohibit the exhibition or carrying of banners, placards, 
advertisements or hand bills in the streets or public grounds or upon the side- 


walks. 
See note to section 3599, paragraph 18. 


13. To regulate and prevent the flying of flags, banners or signs across the 
streets or from houses. 
14. To regulate traffic and sales upon the streets, sidewalks and public 


places. 
See note to section 3599, paragraph 20. 


15. To regulate the speed of horses and other animals, vehicles, cars and 


locomotives within the limits of the corporation. 
See note to section 3599, paragraph 21. 


16. To regulate the numbering of houses and lots. 

17. To name and change the name of any street, avenue, alley or other 
public place. 

18. To permit, regulate or prohibit the locating, constructing or laying of a 
track of any horse or other street railway in any street, alley or public place; 
but such permission shall not be for a longer time than fifty years. 

. See note to section 3599, paragraph 24. 

19. To provide for and change the location, grade and crossing of any 
railroad. 

20. To require railroad companies to fence their respective railroads or 
any portion of the same and construct cattle guards, crossings of streets and 
public roads and keep the same in repair within the limits of the corporation. 

See note to section 3599, paragraph 26. 

21. To require railroad companies to keep flagmen at railroad crossings of 
streets and provide protection against injury to persons and property; to 
compel railroads to raise or lower their tracks to conform to any grade which 
may at any time be established by such city, and where such tracks run length- 
wise of such street, alley or highway, to keep their tracks on a level with 
the street surface and so that such tracks may be crossed at any place on 
such street, alley or highway; to compel and require railroad companies to 
make and keep open and to keep in repair ditches, drains, sewers and culverts 
along and under their tracks so that filthy and stagnant pools of water cannot 
stand on their grounds or right-of-way and so that the natural or artificial 
drainage of adjacent property shall not be impeded. 

See note to section 3599, paragraph 27. 

22. To construct and keep in repair, bridges, viaducts and tunnels and to 
regulate the use thereof. 

See note to section 3599, paragraph 28. 
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23. To license, tax, regulate, suppress and prohibit hawkers, peddlers, pawn 
brokers, keepers of ordinaries, theatricals and other exhibitions, shows and 
amusements, ticket scalpers and employment agencies, and to revoke such 
license at pleasure; provided, however, that the provisions of this section with 
reference to hawkers and peddlers shall not apply to persons selling or offer- 
ing for sale the products raised or grown on lands within this state. 

See note to section 3599, paragraph 30. 

24. To license, tax and regulate hackmen, draymen, omnibus drivers, carters, 
cabmen, porters, expressmen, watermen and all others pursuing like occupa- 
tions, and to prescribe their compensation. 

See note to section 3599, paragraph 31. 

25. To license, tax, regulate and restrain runners for stages, cars, public 
houses or other things or persons. 

See note to section 3599, paragraph 32. 

26. To license, regulate, tax or prohibit and suppress billiard, bagatelle, 
pigeonhole, pin alleys, ball alleys, or any other tables or implements kept 
or used for a similar purpose in any place of public resort. 

See note to section 3599, paragraph 33. 

27. To license, tax and regulate plumbers and the business of plumbing and 
to provide the manner in which the plumbing shall be done, and for the in- 
spection thereof, and the manner in which the connections thereof with the 
sewers and the water mains of the city may be made. 

See note to section 3599, paragraph 34. 

28. To establish markets and market houses, and to provide for the regula- 
tion and the use thereof. 

See note to section 3599, paragraph 85. 

29. To provide for the place and manner of sale of meats, poultry, fish, 
butter, cheese, lard, vegetables, flour, meat and other provisions and to regu- 
late the selling thereof. 

See note to section 3599, paragraph 36. 

30. To regulate the sale of bread in the city and prescribe the weight and 
quality of the bread in the loaf. 

See note to section 3599, paragraph 37. 

31. To provide for and regulate the inspection of meats, poultry, fish, butter, 
cheese, lard, vegetables, flour, meat and other provisions, and to license and 
regulate the sale of milk, provide for the inspection of same, and all dairies 
and premises wherever situated, from which any milk is offered for sale in 
such city, and to prohibit the sale of impure and diseased milk. 

See note to section 3539, paragraph 38. 

32. To regulate the inspection, weighing and measuring of lumber, fire- 
wood, coal, hay and any articles of merchandise. 

33. To provide for the inspection and sealing of weights and measures. 

34. To enforce the keeping and use of proper weights and measures by 
venders. 

See note to section 3599, paragraph 41. 
35. To regulate the construction, repairs and use of vaults, cisterns, areas, 
hydrants, pumps, sewers and gutters. 
See note to section 3599, paragraph 42. 
36. To regulate places of amusement. 
See note to section 3599, paragraph 43. 
37. To prevent intoxication, fighting, quarreling, dog fights, cock fights and 
all disorderly conduct. 
See note to section 3599, paragraph 44. 
38. To regulate partition fences and party walls. 
See note to section 3599, paragraph 45. 

89. To prescribe the thickness, strength and manner of constructing stone, 
brick and other buildings and for the construction of fire escapes therein, 
and to provide for the inspection of all buildings within the city limits. 

See note to section 3599, paragraph 46. 
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40. To prescribe the limits within which wooden buildings shall not be 
placed or erected or repaired without permission, and to direct that all and 
any buildings within said limits which shall be known as the fire limits, when 
the same shall have been damaged by fire, decay or otherwise, to the extent 
of fifty per cent of the value, shall be tarn down or removed, and to prescribe 
the manner of ascertaining such damages, and to provide for the removal of 
any structure or building erected contrary to such prescription, and to declare 
each day’s continuance of such structure or building a separate offense, and to 
prescribe penalties therefor; and define fire proof material and by ordinance 


provide for issuing building permits and appointment of building inspectors. 
See note to section 3599, paragraph 47. 


41. To prevent the dangerous construction and condition of chimneys, fire 
places, hearths, stoves, stovepipes, ovens, boilers and apparatus used in and 
about any building or manufactory, and to cause the same to be removed or 


placed in a safe condition when considered dangerous. 
See note to section 3599, paragraph 48. 


42. To regulate and prevent the carrying on of manufactories dangerous 
in causing and promoting fires. 

43. To prevent the deposit of ashes in unsafe places and to cause all such 
buildings and inclosures as may be in a dangerous state to be put in a safe 
condition. 

44. To erect engine houses and to provide fire engines, hose carts, hooks 
and ladders and other implements for the prevention and extinguishment of 
fires, and to provide for the use and management of the same by voluntary 
fire companies or otherwise. 

See note to section 3599, paragraph 49. 

45. To regulate and prevent the storage of gun powder, tar, pitch, resin, 
coal oil, benzine, turpentine, hemp, cotton, nitroglycerine, petroleum or any 
of the products thereof, and other combustible or explosive material and the 
use of lights in stables, shops, and other places, and the building of bonfires; 
also to regulate and restrain the use of fireworks, firecrackers, torpedoes, 


roman candles, sky rockets and other pyrotechnic display. 
See note to section 3599, paragraph 50. 


46. To provide for the inspection of steam boilers. 

47. To establish and erect a city jail, house of correction and work house 
for the confinement and reformation of disorderly persons convicted of violat- 
ing any city ordinance, and make rules and regulations for the government 
of the same, and appoint necessary jailers and keepers. 

See note to section 3599, paragraph 52. 

48. To use the county jail for the confinement or punishment of offenders, 
subject to such conditions as are imposed by law and with the consent of the 
board of county commissioners; and to regulate the police of the city and 
pass and enforce all necessary police ordinances. 

49. To prevent and suppress riots, routs, affrays, noises, disturbances and 
disorderly assemblies in any public or private place. 

See note to section 3599, paragraph 54. 

00. To prohibit and punish cruelty to animals. 
See note to section 3599, paragraph 55. 

51. To restrain and punish vagrants, mendicants and prostitutes. 
See note to section 3599, paragraph 56. 

o2. To declare what shall be nuisance and abate the same, and impose fines 
upon persons who may create, continue or suffer nuisances to exist. 

ee note to section 3599, paragraph 57. 

03. To erect and establish hospitals and medical dispensaries and control 
and regulate the same, and provide and enforce quarantine regulations against 
all contagious and infectious diseases. 

See note to section 3599, paragraph 58. 

54. To do all acts and make all regulations which may be necessary or 

expedient for the promotion of health or for the suppression of disease. 
See note to section 3599, paragraph 59. 
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55. To establish and regulate cemeteries within or without the corpora- 
tion, and acquire lands therefor by purchase or otherwise and cause cemeteries 
to be removed, and prohibit their establishment within one mile of the cor- 
poration. 

See note to section 3599, paragraph 60. 

56. To regulate, restrain and prevent the running at large of horses, mules, 
cattle, swine, sheep, goats and geese; and provide for the establishment and 
maintenance of public pounds for the impounding of any stock running at 
large or tethered in any street in the city in violation of its ordinances, and 
establish procedure for the impounding and discharging of stock so impounded 
and make the expenses thereof and fines imposed for the violation of ordinances 
passed under this subdivision, a lien upon such stock, and provide for the 
sale thereof to satisfy such liens. 

See note to section 3599, paragraph 61. 

57. To license, regulate or prohibit the running at large of dogs and in- 
juries and annoyances therefrom, and to authorize their summary destruction 
when at large, contrary to any such prohibition or regulation. 

See note to section 3599, paragraph 62. 

58. To direct and locate and regulate the management and construction of 
packing houses, renderies, bone factories, slaughter houses, soap factories, 
livery stables and blacksmith shops within, or within one mile of the city 
limits of the corporation. 

See note to section 3599, paragraph 63. 

59. To prohibit any offensive or unwholesome business or establishment 

within, or within one mile of the limits of the corporation. 
See note to section 3599, paragraph 64. 

60. To compel the owner of any grocery, cellar, stable, pig-sty, privy, 
sewer or other unwholesome or nauseous house or place, to cleanse, abate or 
remove the same, and to regulate the location thereof. 

See note to section 3599, paragraph 65. 

61. To provide for the taking of the city census, but no city census shall 
be taken oftener than once in three years. 

62. To provide for the erection and care of all public buildings necessary 
for the use of the city. 

See note to section 3599, paragraph 67. 

63. To extend by condemnation or otherwise any street, alley or highway 
over or across or to construct any sewer under or through any railroad, 
tracks, right-of-way, or land of any railroad company within the corporate 
limits. 

64. The city commissioners shall have the power to allow the use of or 
right to Jay down any railroad tracks in any street of the city to any railroad 
company. 

See note to section 3599, paragraph 69. 

65. To tax, license and regulate auctioneers, lumber yards, public scales, 
money changers and brokers. 

See note to section 3599, paragraph 70. 

66. To prevent and regulate the rolling of hoops, playing of ball, flying of 
kites, or any other amusements or practice having a tendency to annoy persons 
passing in the streets or on the sidewalks, or to frighten teams or horses. 

ee note to section 3599, paragraph 71. 

67. To regulate or prohibit the keeping of any lumber yard and the placing 
or piling or selling of any lumber, timber, wood or other combustible material 
within a e limits of the city. 

See note to section 3599, paragraph 72. 

68. To provide by ordinance that all the paper, printing, stationery, blanks, 
fuel and other supplies needed for the use of the city shall be furnished by 
contract let to the lowest responsible bidder. 

69. To tax, license and regulate second hand and junk stores and to forbid 
their purchasing or receiving from minors without the written consent of their 
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parents or guardians, any article whatever, and to prescribe punishment for 
the violation thereof. 
See note to section 3599, paragraph 74. 

70. To purchase, erect, lease, rent, manage, and maintain any system or 
part of system of water works, hydrants and supply of water, telegraphing, fire 
signals or fire apparatus that may be of use in the prevention and extinguish- 
ment of fires, and to pass all ordinances, penal or otherwise, that shall be 
necessary for the full protection, maintenance, management and control of 
the property so leased, purchased or erected and to fix and regulate the rates, 
use and sale of water. 

See note to section 3599, paragraph 75. 
71. To redistrict the city into wards and prescribe the boundaries thereof. 
72. To adopt such other ordinances, not repugnant to the constitution and 


laws of the state, as the general welfare of the city may demand. 
See note to section 3599, paragraph 77. 


73. To pass all ordinances, rules and regulations proper or necessary to 
carry into effect the powers granted to cities, with such fines, penalties or 
forfeitures as the city commissioners may deem proper; provided that no 
fine or penalty shall exceed one hundred dollars and no imprisonment shall 


exceed three months for one offense. 
See note to section 3599, paragraph 78. 


74. To submit to a vote of the electors propositions for the issuing of bonds 
within the debt limit provided by law, for the erection of a municipal audi- 
torium, public play grounds, a public gymnasium, public baths or other places 
or means of public amusement or entertainment, and in case a majority of 
the electors voting on any such proposition vote for the same at any regular 
election, or any special election called for that purpose, it shall be the duty of 
the board of city commissioners forthwith to issue said bonds and proceed to 
carry out said proposition so submitted. 

This paragraph 74 is evidently superseded by the provisions in section 4016. 

75. To regulate the location of junk shops, coal yards, garages, machine 
shops, power laundries, hospitals and undertaking establishments, also to fix 
and establish building lines within said cities fixing the distance from the 
property line at which buildings may be erected. [1911, ch. 77, § 48; 1907, 


ch. 45, § 48.] 
power to regulate traffic in junk and second-hand articles. 32 I..R.A. 116; 24 L.R.A. 
( ) 1168. 
mee as to require separate license for each kind of second-hand goods dealt in. 5 L.R.A. 
(N.S.) 620 


Power to establish building line. 42 L.R.A.(N.S.) 1123. 


§ 3819. Exercise of power through ordinances. When by this chapter the 
power is conferred upon the board of commissioners to do and perform any 
act or thing, and the manner of exercising the same is not specifically pointed 
out, the board of commissioners may provide by ordinance the details necessary 
for the full exercise of such power. [1911, ch. 77, § 49; 1907, ch. 45, § 49.] 

§ 3820. Powers of commissioner of public health. The commissioner of 
public health shall have all the power and authority heretofore given or which 
hereafter may be given to boards of health by any general law and it shall 
be his duty to provide such additional rules and regulations as shall be proper 
and necessary for the preservation of the health of the people of the city, to 
prevent the spread of contagious diseases and to cause the removal of all 
objects detrimental to the health of such people and to enforce such rules and 
regulations as are hereinafter provided. [1911, ch. 77, § 50; 1907, ch. 45, § 50.] 

§ 3821. Health regulations. All rules and regulations prepared by such 
commissioner shall be by him reported to the board of city commissioners, 
and if the board of city commissioners shall approve the same by a vote of 
the majority of its members, such rules and regulations shall have the force 
and effect of ordinances, and the violation thereof may be prosecuted and 
punished as in the case of ordinances. [1911, ch. 77, § 51; 1907, ch. 45, § 51.] 


940 


of Government. POLITICAL CODE. §§ 3822-3826 


§ 3822. Sanitary recommendations. The commissioner of public health shall 
also, from time to time, recommend to the board of city commissioners such 
sanitary measures to be executed at the public expense as shall seem to him 
to be necessary for the preservation of the public health. [1911, ch. 77, § 52; 
1907, ch. 45, § 52.] 

§ 3823. Salary of commissioner of public health. Assistants. It shall be 
the duty of the board of city commissioners to fix the salary of said commis- 
sioner, which shall be paid out of the city treasury. The commissioner may 
appoint, subject to confirmation by the president of the board of city com- 
missioners, such assistants as may be necessary, and all such appointees shall 
receive such salary or compensation as the board of city commissioners may fix. 
[1911, ch. 77, § 53; 1907, ch. 45, § 53.] 

§ 3824. Authority to inspect premises. The commissioner of public health 
or any person acting under him shall have authority to enter into and examine 
at any time all buildings, lots and places of any description within the city 
for the purpose of ascertaining the condition thereof, so far as the public 
health may be affected thereby, and any person refusing to allow entrance 
into or upon his premises at reasonable hours for such purpose, shall, on 
conviction thereof, be fined not less than ten dollars nor more than one hundred 
dollars; and in all cases in which the commissioner shall deem it necessary 
for the protection of the health of the city to abate or remove any nuisance, 
source of filth, or cause of sickness which shall be found on private property, 
he shall cause a notice to be served on the owner or occupant thereof, requir- 
ing him to remove the same at his own expense within a reasonable time, 
not less than twenty-four hours; and if said owner or occupant shall refuse or 
neglect to comply with such notice, or if such nuisance, source of filth or 
cause of sickness exist on the property of nonresident owners or upon prop- 
erty the owners of which cannot be found, the commissioner shall cause the 
~ removal of such nuisance, source of filth or cause of sickness under his direc- 
tion at the expense of the city, and the costs thereof shall be charged against 
the lots, pieces or parcels of land upon which said work has been done, and 
shall be assessed against said property in the manner provided for the assess- 
ment and certificate of sidewalk assessments. [1911, ch. 77, § 54; 1907, 
ch. 45, § 54.] 

§ 3825. Contagious diseases. Duties of physicians. It shall be the duty 
of every physician practicing in any city which has adopted this charter to 
report in writing to the commissioner of public health every patient he shall 
have who is sick with smallpox, scarlet fever, diphtheria, typhoid fever, 
asiatic cholera or any other dangerous contagious disease within twenty-four 
hours after he shall ascertain or suspect the nature of such disease. The 
report shall be in such form as may be prescribed by the state board of health 
and shall state the name, sex, age and place of residence of the person whose 
sickness is reported, the nature of the disease and such additional facts as 
said board may prescribe. Any practicing physician who shall neglect or 
refuse to perform the duties required of him by this section or who shall 
make a false return of the facts required shall be punished by a fine of not 
less than twenty-five dollars nor more than one hundred dollars for each 
offense or by imprisonment in the county jail for a period of not exceeding 
sixty days, or by both fine and imprisonment. [1911, ch. 77, § 55; 1907, 
eh. 45, § 55.] 

§ 3826. Reports to state board of health. The commissioner of public 
health shall also discharge such duties not herein enumerated, as may from 
time to time be imposed upon him by the board of city commissioners by 
ordinance or resolution, and shall make such reports to the state board of 
health and generally perform such duties as are or may be required of health 
officers by these statutes. [1911, ch. 77, § 56; 1907, ch. 45, § 56.] 
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§ 3827. Duties of peace officers, as to health regulations. It shall be the 
duty of the members of the police force of the city and all magistrates and 
other civil officers and all citizens to aid to the utmost of their power the 
commissioner of public health in the discharge of his duties, and on his 
requisition it shall be the duty of the chief of police to serve or detail one or 
more of the policemen to serve the notices issued by said commissioner and to 
ae oe other duties as he may require. [1911, ch. 77, § 57; 1907, 
ch. 45, 

§ 3828. City funds. Control of. All funds in the city treasury, except 
school funds, funds created and set apart for the payment of interest and 
principal of the debt of the city, and funds collected on special assessments, 
shall be under the control of the board of city commissioners and be drawn 
out on the order of the president of the board of city commissioners, duly 
countersigned by the auditor, when authorized by a vote of the board of city 
commissioners. Alli orders drawn upon the treasurer shall specify the pur- 
poses for which they are drawn, and be payable out of the funds in the treasury 
on which they are drawn and shall be payable to the persons in whose favor 
they are drawn and may be transferred by indorsement. (1911, ch. 77, § 58; 
1907, ch. 45, § 58.] 

§ 3829. Treasurer’s liability. The city treasurer shall not pay out the funds 
in his hands which shall be appropriated by law for any special purpose except 
for the purpose for which such funds are appropriated, any direction of the 
board of city commissioners to the contrary notwithstanding. [1911, ch. 77, 
§ 59; 1907, ch. 45, § 59.] 

§ 3830. Treasurer’s statement. The treasurer shall, on the first day of 
each month, deliver to the city auditor a statement showing the condition of 
the treasury at the close of the preceding month and a statement of all dis- 
bursements since the last report. [1911, ch. 77, § 60; 1907, ch. 45, § 60.] 

§ 3831. Depositary of funds. The board of city commissioners may desig- 
nate by resolution the bank or banks where the money belonging to the city 
shall be deposited, and the security, to be approved by the president of the 
board of city commissioners and auditor to be given by such bank or banks, 
and when the money is so deposited the treasurer and his bondsmen shall not 
be liable for the loss thereof by reason of the failure of such bank or banks, 
and the interest arising therefrom shall be paid into the treasury; provided, 
such money shall not be deposited in any bank without this state. (1911, 
ch. 77, § 61; 1907, ch. 45, § 61.] 

§ 3832. Interest on deposits. The board of city commissioners may contract 
with a bank receiving the city deposits for the payment of interest thereon. 
[1911, ch. 77, § 62; 1907, ch. 45, § 62.] 

§ 3833. Meaning of phrases. Whenever, in the laws not repealed by this 
act, the words ‘‘ town council, city council, or village board ’’ appear, it shall 
mean board of city commissioners; the word ‘‘ mayor ”’ or ‘‘ president ’’ shall 
mean president of the board of city commissioners. Whenever the words 
‘* city. commissioners ’’ are used in this chapter they shall be construed to 
mean and include village commissioners. [1911, ch. 77, § 63; 1907, ch. 45, § 63.] 

§ 3834. Succession of powers. All the provisions of law now in force or 
which may hereafter be passed by the legislative assembly in relation to 
the powers, duties or privileges of the president of boards of trustees of towns 
or villages, or mayors of cities, are hereby granted to the president of the 
board of city commissioners, and except where inapplicable all the pro- 
visions of law now in force or hereafter passed by the legislative assembly 
in relation to the powers, duties or privileges of town or village trustees, or 
other municipal boards thereof, or the powers, duties or privileges of city 
councils are hereby granted to the board of city commissioners provided for 
in this chapter; provided, cities incorporated under this chapter shall for all 
purposes according to their respective population retain the classification 
otherwise provided by law. [1911, ch. 77, § 64; 1907, ch. 45, § 64.] 
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CHAPTER 46. 
CITIES UNDER COMMISSION FORM OF GOVERNMENT. 


This chapter clearly supersedes Laws 1911, ch. 67, and is substantially identical in 
terms with the latter. An emergency section recites that “a doubt exists of there being 
any law governing said recall commission form of government.” It is quite probable 
that the doubt arose from the fact that Laws 1911, ch. 67, §§ 1 and 5 refer to “ chapter 
ety ba ra of 1907,” whereas the latter chapter was undoubtedly repealed by Laws 

§ 3835. Recall. The holder of any elective office in cities which may adopt 
or have adopted the commission plan of government under any of the laws of 
this state applicable thereto may be removed at any time by the electors 
qualified to vote for a successor of such incumbent. The procedure to effect 
the removal of an incumbent of an elective office shall be as follows: A peti- 
tion signed by electors entitled to vote for a successor to the incumbent sought 
to be removed, equal in number to at least thirty per centum of the entire 
vote for all candidates for the office of president of the city commission cast 
at the last preceding general municipal election, demanding an election of a 
successor of the person sought to be removed, shall be filed with the city 
auditor, which petition shall contain a general statement of the grounds for 
which the removal is sought. The signatures to the petition need not all be 
appended to one paper, but each signer shall add to his signature his place 
of residence, giving the street and number. One of the signers of each such 
paper shall make oath before an officer, competent to administer oaths, that 
the statements therein made are true as he believes, and that each signature 
to the paper appended is the genuine signature of the person whose name 
it purports to be. Within ten days from the date of filing such petition the 
city auditor shall examine, and from the voter’s register ascertain whether 
or not said petition is signed by the requisite number of qualified electors, 
and if necessary, the board of city commissioners shall allow extra help for 
that purpose, and he shall attach to said petition his certificate showing the 
result of said examination. If, by the auditor’s certificate, the petition is 
shown to be insufficient it may be amended within ten days from the date of 
said certificate. The auditor shall, within ten days after such amendment, 
make like examination of the amended petition, and if his certificate shall 
show the same to be insufficient, it shall be returned to the person filing the 
same; without prejudice, however, to the filing of a new petition of the same 
effect. If the petition shall be deemed to be sufficient, the auditor shall 
submit the same to the board of city commissioners without delay. If the 
petition shall be found to be sufficient, the board of city commissioners shall 
order and fix a date for holding the said election, not less than thirty days 
nor more than forty days from the date of the auditor’s certificate to the 
board of city commissioners, that a sufficient petition is filed. The board of 
eity commissioners shall make, or cause to be made, publication of notice and 
all arrangements for holding such election, and the same shall be conducted, 
returned and the result thereof declared in all respects as are other city 
elections. The successor of any officer so removed shall hold office during 
the unexpired term of his predecessor. Any person sought to be removed 
may be a candidate to succeed himself, and unless he requests otherwise in 
writing, the clerk shall place his name on the official ballot without nomina- 
tion. In any such removal election, the candidate receiving the highest 
number of votes shall be declared elected. At such election if some other 
person than the incumbent receives the highest number of votes, the incumbent 
shall thereupon be deemed removed from the office upon qualification of his 
successor. In case the party who receives the highest number of votes should 
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fail to qualify within ten days after receiving notification of election, the 
office shall be deemed vacant. If the incumbent receives the highest number 
of votes, he shall continue in office. This said method of removal shall be 
cumulative and additional to the methods heretofore provided by law. [1913, 
ch. 29, § 1; 1911, ch. 67, § 1.] 

§ 3836. Initiative. Any proposed ordinance may be submitted to the board 
of city commissioners by petition signed by electors of the city equal in number 
to the percentage hereinafter required. The signatures, verification, authen- 
tication, inspection, certification, amendment and submission of such petition 
shall be the same as provided for petition under section 3835. If the petition 
accompanying the proposed ordinance be signed by electors equal in number 
to fifteen per centum of the votes cast for all candidates for president of the 
city commission at the last preceding general municipal election and contains 
a request that the said ordinance be submitted to a vote of the people if not 
passed by the board of city commissioners, such board of city commissioners 
shall either 

(a) Pass said ordinance, without alteration, within twenty days after attach- 
ment of the auditor’s certificate to the accompanying petition, or, 

(b) Forthwith, after the auditor shall attach to the petition accompanying 
such ordinance his certificate of sufficiency, the board of city commissioners 
shall call a special election, unless a general municipal election is fixed within 
ninety days thereafter, and at such special or general municipal election, if 
one is so fixed, such ordinance shall be submitted without alteration to the 
vote of the electors of said city. But if the petition is signed by not less 
than twenty-five per centum of the electors, as above defined, then the board 
of city commissioners shall, within twenty days, pass said ordinance without 
change, or submit the same at the next general city election occurring not 
more than thirty days after the auditor’s certificate of sufficiency is attached 
to said petition. The ballots used when voting upon said ordinance shall 
contain these words: ‘‘For the ordinance ’’ (stating the nature of the pro- 
posed ordinance), and ‘‘ Against the ordinance ’’ (stating the nature of the 
proposed ordinance). If a majority of the qualified electors voting on the 
proposed ordinance shall vote in favor thereof, such ordinance shall there- 
upon become a valid and binding ordinance of the city, and any ordinance 
proposed by petition and which shall be adopted by vote of the people, cannot 
be repealed or amended except by a vote of the people as long as the city is 
under the commission form of government. 

Any number of proposed ordinances may be voted upon at the same election, 
in accordance with the provisions of this section, but there shall not be more 
than one special election in any period of six months for such purposes. 

The board of city commissioners may submit a proposition for the repeal 
of any such ordinance, or for amendments thereto, to be voted upon at any 
succeeding general city election; and should such proposition so submitted 
receive a majority of the votes cast thereon at such election, such ordinance 
shal] be thereby repealed or amended accordingly. Whenever any ordinance 
or proposition is required by this chapter to be submitted to the voters of 
the city at any election, the city auditor shall cause such ordinance or proposi- 
tion to be published once in each of the daily newspapers published in said 
city ; such publication to be not more than twenty or less than five days before 
the submission of such proposition or ordinance to be voted on. [1913, ch. 79, 
§ 2; 1911. ch. 67, § 2.] 

Initiative and referendum. 11 L.R.A.(N.S.) 1092; 33 L.R.A.(N.S.) 969. 

§ 3837. Referendum. No ordinance passed by the board of city commis- 
sioners, except when otherwise required by the general laws of the state or 
by the provisions of this chapter, except an ordinance for the immediate 
preservation of the public peace, health or safety, which contains a statement 
of its urgency and is passed by a four-fifths vote of the board of city com- 
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missioners, shall go into effect before ten days from the time of its final pas- 
sage; and if during said ten days a petition signed by electors of the city 
equal in number to at least ten per centum of the entire votes cast for all 
candidates for president of the city commission at the last preceding general 
municipal election at which a president of the city commission was elected, 
protesting against the passage of such ordinance, be presented to the board 
of city commissioners, the same shall thereupon be suspended from going into 
operation, and it shall be the duty of the board of city commissioners to 
reconsider such ordinance, and if the same is not entirely repealed, the board 
of city commissioners shall submit the ordinance as is provided by sub- 
section (b) of section 3836, to the vote of the electors of the city, either at 
the general election or at a special municipal election to be called for that 
purpose; and such ordinance shall not go into effect or become operative 
unless a majority of the qualified electors voting on the same shall vote in 
favor thereof. Said petition shall be in all respects in accordance with the 
provisions of said section 3836, except as to the percentage of signers, and be 
examined and certified to by the auditor in all respects as therein provided. 

(1913, ch. 79, § 3; 1911, ch. 67, § 3.] 

_§ 3838. Form of petition. Petitions provided for in this chapter shall be 
signed by none but legal voters of the city. Each petition shall contain, in 
addition to the names of the petitioners, the street and house number in 
which the petitioner resides, his age and length of residence in the city. 
It shall also be accompanied by the affidavit of one or more legal voters of 
the city, stating that the signers thereof were, at the time of signing, legal 
voters of said city, and the number of signers at the time the affidavit was 
made. ([1913, ch. 79, § 4; 1911, ch. 67, § 4.] 

§ 3839. Return to former system. Any city which shall have operated for 
more than six years under the provisions of this chapter may abandon such 
organization hereunder and accept the provisions of the general law of the 
state then applicable to cities of its population, or if now organized under 
special charter, may resume said special charter by proceeding as follows: 

Upor petition of not less than forty per centum of the electors of such city 
a special election shall be called at which the following propositions only 
shall be submitted: ‘‘ Shall the city (name of city) abandon its organization 
under the commission system and become a city under the general law govern- 
ing cities of like population? ’’ If a majority of the votes cast at such special 
election be in favor of such proposition, the officers elected at the next 
biennial election shall be those then prescribed by the general law of the 
state for cities of like population and upon the qualification of such officers 
such city shall become a city under such general law of the state; but such 
change shall not in any manner or degree affect the property, rights or liabil- 
ities of any nature of such city, but shall merely extend to such change in its 
form of government. 

The sufficiency of such petition shall be determined, the election ordered 
and conducted, and the result declared generally as provided by section 3835 
in so far as the provisions thereof are applicable. [1913, ch. 79, § 5; 1911, 
ch. 67, § 5.] 
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CHAPTER 47, 
VILLAGES. 


ARTICLE 1, INCORPORATION OF VILLAGES, §§ 3840~—3860. 
2%. POWERS OF THE BOARD OF TRUSTEES, §§ 3861-3864. 
3. AUDITING AND PaYMENT oF Accounts, §§ 3865-3867. 
4, CORPORATE INDEBTEDNESS, § 3868. 
5. QUALIFICATION OF OFFICERS, §§ 3869, 3870. 
6. Levy AND COLLECTION oF Taxes, §§ 3871-3879. 
?. SPECIAL VILLAGE Taxes, § 3880. 
8. VALIDATING SPECIAL ASSESSMENTS, §§ 3881, 3882. 
9. COLLECTION OF Roap TAXES IN VILLAGES, §§ 3883-3888. 
10. PowER aND DurIEs oF OFFICERS, §§ 3889-3895. 
11. SIDEWALKS AND STREETS, §§ 3896, 3897. 
12. EXTENSION OF CoRPORATE Limits, §§ 3898-3901. 
13. DIVISION OF VILLAGE AND TownsHIP Funps, § 3902. 
14, DISSOLUTION OF CORPORATION, §§ 3903, 3904. 
15. VILLAGE SIDEWALKS, §§ 3905, 3906. 
16. PoLICE IN UNORGANIZED Towns, §§ 3907-3913. 
17. MIscELLANEOUS, §§ 3914-3916. 
18. PROCEDURE IN VILLAGE JUSTICE’S CouRT, §§ 3917-3930. 
19. ORDINANCES, §§ 3932-3941. 


ARTICLE 1.— INCORPORATION OF VILLAGES. 


§ 3840. Townsite to be surveyed and platted. Persons intending to make 
application for the incorporation of a village as hereinafter provided shall 
cause an accurate survey and map to be made of the territory intended to be 
embraced within the limits of such village; such survey shall be made by a 
practical surveyor, and show the courses and distances of the boundaries 
thereof, and the quantity of land contained therein, the accuracy of which 
survey and map shall be verified by the affidavit of such surveyor written 
thereon or annexed thereto. [R. C. 1905, § 2843; R. C. 1895, § 2344.] 

Incorporated towns distinguished from towns or townships. Town of Dell Rapids v. 
Irving, 7 8. D. 310, 64 N. W. 149, 29 L.R.A. 861. 

A town has no authority to aseess abutting property for laying water mains. Lee v. 
Town of Mellette, 15 S. D. 586, 90 N. W. 355. 
(NB) may maintain quo warranto to test validity of organization of village. 281 L.R.A. 

§ 3841. Census to be taken. Such persons shall cause an accurate census 
to be taken of the resident population of such territory as it may be, on some 
day not more than sixty days previous to the time of presenting such applica- 
tion to the board of county commissioners, as hereinafter provided; which 
census shall exhibit the name of every head of a family residing within such 
territory on such day and the number of persons then belonging to such 
family ; and it shall be verified by the affidavit of the person taking the same. 
[R. C. 1905, § 2844; 1897, ch. 150; R. C. 1899, § 2345.] 

§ 3842. Survey, map and census subject to examination, Such survey, 
map and census when completed and verified as aforesaid shall be left. at 
gome convenient place within said territory for examination by those having 
an interest in such application, for a period of not less than thirty days. [R. C. 
1905, § 2845; R. C. 1899, § 2346.] - 

§ 3843. Petition for incorporation. Such application shall be by petition 
subscribed by the applicants, and also by not less than one-third of the whole 
number of qualified voters residing within such territory; and such petition 
shall set forth the boundaries thereof, the quantity of land embraced according 
to the survey, and the resident population therein contained according to such 
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census, and such petition shall have attached thereto or written thereupon 
affidavits verifying the facts alleged therein, and it shall be presented at the 
time indicated in the notice of such application or as soon thereafter as the 
Aerie ‘i receive and consider the same. [R. C. 1905, § 2846; R. C. 1899, 

§ 3844. Commissioners to make order of incorporation. The board of county 
commissioners on hearing such application shall first require proof either 
by affidavit or by oral examination of witnesses before them that the said 
survey, map and census were subject to examination in the manner and for 
the perio] required by section 3842; and if the board is satisfied that the 
requirements of this chapter have been fully complied with, it shall then make 
an order declaring that such territory shall with the assent of the qualified 
voters thereof as hereinafter provided be an incorporated village by the name 
specified in the application aforesaid, which name shall be different from 
that of every other town in this state, and it shall also include in such order 
a notice for a meeting of the qualified voters resident in said proposed village 
at a convenient place therein to be by them named, on some day within one 
month therefrom, to determine whether such territory shall be an incorporated 
village. [R. C. 1905, § 2847; R. C. 1895, § 2348.] 

' § 3845. Notice of meeting to be given. The board shall cause ten days’ 
notice to be given of such meeting by publication in a newspaper if one is 
published in the county, and by posting not less than ten copies of such notice 
in the most public places in said proposed incorporated village. [R. C. 1905, 
§ 2848; R. C. 1895, § 2349. ] 

§ 3846. Opening of polls. At the meeting of the qualified voters as herein 
provided the polls shall be opened at nine o’clock in the forenoon of such day 
and shall be kept open until four o’clock in the afternoon, when they shall be 
closed. [R. C. 1905, § 2849; R. C. 1899, § 2350.] 

§ 3847. Election of inspectors. The voters at such meeting shall first pro- 
ceed to the election of three inspectors who, after being duly chosen and 
qualified and one of their number elected clerk, shall without delay proclaim 
to the meeting that the polls are now opened and that they are ready to receive 
the ballots of the voters. [R.C. 1905, § 2850; R. C. 1899, § 2351.] 

§ 3848. Manner of voting. The qualified voters of said proposed incor- 
porated village shall vote by ballot, having thereon the words, ‘‘ for incor- 
poration, yes,’’ or the words ‘‘ for incorporation, no; ’’ and if a majority of the 
votes given at such meeting shall have thereon the word ‘‘ no,’’ the voters of 
such proposed village shall be deemed not to have assented to the incorporation 
thereof as a village and no further proceedings shall be had in reference 
thereto, but if a majority of such ballots shall have thereon the word ‘‘ yes,’’ 
such territory shall from that time be deemed an incorporated village and 
shall thereafter, for all purposes except the payment of any prior bonded 
indebtedness, be separate and disconnected from any civil township of which 
it theretofore formed a part and to have continuance thereafter by the name 
and style specified in the order made by the board of county commissioners 
as hereinbefore provided; and the inspectors of such election shall make a 
statement showing the whole number of ballots cast at such election, the 
number having the word “‘ yes ’’ thereon, and the number having the word 
‘no ’’ thereon, which statement shall be verified by the affidavit of such 
inspectors and shall be returned to the board of county commissioners at its 
next session which, if satisfied of the legality of such election, shall make an 
order declaring that said village has been incorporated by the name adopted, 
which order shall be conclusive of such incorporation in all suits by or against 
such corporation; and the existence of such corporation by the name and 
style aforesaid shall thereafter be judicially taken notice of in all courts in 
this state without specially pleading or alleging the same. [R. C. 1905, 
§ 2851; 1893, ch. 129, § 1; R. C. 1895, § 2352. ] 
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§ 3849. Division of village into districts. Such inspectors, when they shall 
have returned the statement as aforesaid, shall next proceed to divide said 
village into not less than three nor more than seven districts, having due regard 
to the equitable apportionment of the population among the same, and the 
aoa and contiguity of such districts. [R. C. 1905, § 2852; R. C. 1895, 

§ 3850. Notice of election. They shall also give ten days’ notice by pub- 
lication in a newspaper if one is published in such village and by posting such 
notices in five public places therein, of an election to be held in such village 
for the purpose of electing officers thereof, naming the place therein and the 
day upon which the same will be held, but the day named shall be within 
twenty days from the posting of such notices. Notice of each subsequent 
election shall be given in like manner by the clerk of said village. ([R. C. 
1905, § 2853; R. C. 1895, § 2354. ] 


ndamus from circuit court to compel president to call election when none held on 
regular election day. State v. Young, 6 S. D. 406, 61 N. W. 165. 


§ 3851. Annual election, when held. An election for officers of said village, 
after the first election, shall be held annually on the third Tuesday of March 
of each year, and at every such election the preceding board of trustees or 
any of them shall act as inspectors thereof. [R. C. 1905, § 2854; R. C. 1895, 
§ 2355; 1903, ch. 93, § 1.] 


Failure to call annual election; mandamus proper remedy. State ex rel. McGregor v. 
Young, 6 S. D. 406, 61 N. W. 165. 


§ 3852. How long polls shall remain open. At all elections in said village 
the polls shall be open at nine o’clock in the forenoon and shall not be finally 
closed until four o’clock in the afternoon of said day. ([R. C. 1905, § 2855; 
R. C. 1895, § 2356. ] 

§ 3853. Inspectors to be judges of election. Such inspectors shall preside 
at such first election and be the inspectors thereof, and in the receiving and 
canvassing of votes shall be governed by the laws then existing, so far as they 
are applicable, for the election of county officers. ([R. C. 1905, § 2856; R. C. 
1899, § 2357. ] 

§ 3854. What village officers to be elected. There shall be elected at the 
first and at each subsequent election one trustee from each district in said 
village, and also a clerk, assessor, treasurer, marshal and justice of the peace, 
who shall respectively hold their offices until the third Tuesday in March next 
following or until their successors are elected and qualified; provided, how- 
ever, that nothing herein contained shall prevent the respective offices of clerk, 
- treasurer, assessor and marshal from being held by one and the same person. 
[R. C. 1905, § 2857; R. C. 1899, § 2358 ; 1903, ch. 93, § 2.] 

§ 3855. Highest number of votes elects. Duty of inspectors. The persons 
receiving the highest number of votes for the office of trustee shall be declared 
elected as such trustees, and the persons receiving the highest number of 
votes respectively for clerk, marshal, assessor, treasurer and justice of the 
peace, as designated by the ballot for such office, shall be declared elected ; 
and if two or more shall receive an equal and the highest number of votes, 
and there is no choice, the inspectors of such election shall forthwith deter- 
mine by lot which shall be deemed elected; and it shall further be the duty 
of such inspectors to make a certified statement over their own signatures, 
of the persons elected to fill the several offices in said village, and file the 
same with the county auditor of the county within ten days after the date 
of such election; and no act or ordinance of any board of trustees chosen at 
such election shall be valid until the provisions of this section are substan- 
tially complied with. [R. C. 1905, § 2858; R. C. 1895, § 2359. ] 


Failure of election officers to make certified statement of result of election will not ren- 
der election void. State ex rel. Walkin v. Shanks, 25 S. D. 55, 125 N. W. 122. 
§ 3856. County auditor to make record of statement. It shall be the dutv 


of the county auditor of the proper county to make a record of such certified 
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statement, for which services there shall be paid the same fee as is allowed 
for similar services in other cases. [R. C. 1905, § 2859; R. C. 1899, § 2360.] 

§ 3857. Vacancy in board of trustees, how filled. A vacancy occurring in 
the board of trustees or in any corporation office shall be filled by appointment 
at a special meeting of the trustees called for that purpose, but such appoint- 
ment shall be made from the district if a trustee is appointed, and shall in no 
case extend beyond the annual election provided for in this chapter. [R. C. 
1905, § 2860; R. C. 1899, § 2361.] . 

§ 3858. Oath of officers. The board of trustees chosen as aforesaid shall 
elect a president from its own body, and such president, trustees and all other 
officers-elect shall within five days after such election take and subscribe 
before some person authorized to administer the same the usual oath or affirma- 
tion for the faithful performance of the duties of their respective offices. 
[R. C. 1905, § 2861; R. C. 1899, § 2362. ] 

§ 3859. Board of trustees a body corporate. The president and trustees 
of such village and their successors in office shall constitute a body politic and 


corporate, by the name of the ‘‘ village of ............ ,’? and may prosecute 
and a suits to which they are a party. [R. C. 1905, § 2862; R. C. 1895, 
§ 2363. 


§ 3860. Notice of special meetings. Special meetings of the qualified voters 
may be called by the clerk by order of the trustees of said village, by giving 
ten days’ notice thereof in a newspaper if any is printed in such village, 
otherwise by posting such notices in five public places therein, and such notice 
shall state the object for which such meeting is called. [R. C. 1905, § 2863; 
R. C. 1895, § 2364. ] 


ARTIOLE 2.— POWERS OF THE BoaRD oF TRUSTEES. 


§ 3861. General powers. The boards of trustees shall have the following 
powers: 

1. To have a common seal and alter the same. 

2. To purchase, hold or convey any estate, real or personal, for the use of 
the corporation, so far as such purchase may be necessary, to carry out the 
objects contemplated by this chapter, to provide for the erection and care of 
all public buildings necessary for the use of the village, to purchase such real 
estate as they may determine shall be necessary for the purposes of streets, 
alleys, parks and public grounds, and to sell and dispose of the same when the 
necessity therefor no longer exists, and to control the finances and property 
of the corporation. 

8. To organize fire companies, hook and ladder companies, to regulate their 
government and the times and manner of their exercise; to provide all neces- 
sary apparatus for the extinguishment of fires; to make owners of buildings 
provide ladders and fire buckets, which are hereby declared to be appurte- 
nuances to the real estate and exempt from execution, seizure or sale; and if 
the owner shall refuse to procure suitable ladders or fire buckets after reason- 
able notice, the trustees may procure and deliver the same to him; and in 
default of payment thereof may recover of said owner the value of said ladder 
and fire buckets, by suit before the justice of the peace of the village, and 
the costs accruing thereby; to regulate the storage of gunpowder and other 
material; to direct the construction of a place for the safe deposit of ashes; 
and may under any order by it entered upon the proper book of the board, 
visit or appoint one or more fire wardens to visit, and examine, at all reason- 
able hours, dwelling houses, lots, yards, inclosures and buildings of every 
description, discover if any of them are in a dangerous condition, and provide 
proper remedies for such dangers; to regulate the manner of putting up 
stoves and stovepipes; to prevent out-fires and the use of fireworks and the 
discharge of firearms within the limits of said corporation, or such parts 
thereof as it may think proper; to compel the inhabitants of such village to 
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aid in extinguishment of fire and prevent its communication to other build- 
ings, under such penalties as are in this chapter provided; to construct and 
preserve reservoirs, wells, pumps and other waterworks, and to regulate the 
use thereof and, generally, to establish other measures of prudence for the 
prevention or extinguishment of fires as it shall deem proper. 

4. To construct and keep in repair culverts, drains, sewers, catch basins, 
manholes and cesspools, and to regulate the use thereof, and to regulate the 
construction and use of any culvert, drain, sewer, catch basin, manhole or 
cesspool within the corporate limits and to declare what shall constitute a 
nuisance, and to abate and remove the same, and impose fines upon persons 
who may create, continue or sufler nuisances to exist, and take such other 
measures for the preservation of the public health as it shall deem necessary ; 
to license, tax, regulate, suppress and prohibit hawkers, peddlers, salesmen, 
pawnbrokers, keepers of ordinaries and other exhibitions, shows and amuse- 
ments within the corporation. | 

5. To regulate, restrain and prohibit the running at large of horses, cattle, 
swine, sheep, goats, geese and dogs, and to impose a tax or license on dogs, 
not to exceed two dollars on each male dog and three dollars on each female 
dog owned or kept within such village. 

6. To license, regulate, tax or prohibit and suppress pool, billiards, bagatelle, 
pigeonhole or any other tables or implements kept or used for a similar pur- 
pose in any place of public resort, pin alleys and ball alleys; to restrain, 
suppress and prohibit gambling and gambling houses, and other disorderly 
conduct and places, lotteries and all fraudulent devices and practices for the 
purpose of gambling or obtaining money or property, and to prohibit the 
sale or exhibition of obscene or immoral publications, print, pictures or illus- 
trations, and authorize the seizure and destruction of gambling apparatus; 
to suppress bawdy and disorderly houses, houses of ill fame or assignation 
within the limits of the village, and within one mile of the outer boundaries 
of the village. 

7. To license, regulate or restrain auction establishments, traveling peddlers 
and public exhibitions within the corporation. 

8. To establish and regulate markets and build market houses. 

9. To lay out, open, grade and otherwise improve the streets, alleys, sewers, 
sidewalks and crossings, and to keep them in repair, and to vacate the same. 

10. To appoint street commissioners and also fire wardens, not exceeding 
three. 

11. To regulate the building and use of sidewalks and all structures there- 
under; to require the owner or occupant of any premises to keep sidewalks 
in front of or along the same free from snow and other obstructions, and to 
prohibit the riding or driving thereon, except to cross the same; to provide 
for the building, use and regulation of crosswalks, curbs and gutters; to regu- 
late and prevent the use of streets, alleys, sidewalks and public grounds for 
signs, signposts, awnings, telegraph and telephone poles, horse troughs, scales, 
racks, posting handbills and advertisements; to regulate and prevent the 
throwing or depositing of ashes, offal, manure, dirt, garbage or anything 
offensive in, and to prevent injury to any street, avenue, alley or public 
ground; to regulate and prohibit the exhibition or carrying of banners, 
placards, advertisements or handbills in the streets or public grounds or upon 
the sidewalk; to regulate and prevent the flying of flags, banners or signs 
across the street or from houses; to regulate traffic and sales upon the streets, 
sidewalks and public places; to regulate the speed of horses and other animals, 
vehicles, bicycles, motorcycles, automobiles, cars, locomotives and traction 
engines within the limits of the corporation. 

12. To establish and erect a jail for the confinement of disorderly persons, 
vagrants, tramps and idle persons, and persons convicted of violating any 
village ordinance, and make rules and regulations for the government of the 
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same, and appoint necessary jailers and keepers; to prevent and suppress 
riots, routs, affrays, noises, disturbances and disorderly assemblies in any 
public or private place. 

13. To insure the public property of such village. 

14. To establish and regulate cemeteries within, or within one mile of the 
corporation, and acquire lands therefor by purchase or otherwise, and cause 
cemeteries to be removed and prohibit their establishment within one mile of 
the corporation. 

15. To plant trees upon public grounds and along the streets of such vil- 
lage, and to provide for their culture and preservation, and to enclose any 
public square or other public grounds within said corporation. 

16. To levy and collect annual taxes, not exceeding twenty mills on the 
dollar, assessed valuation. 

17. To direct the location and regulate the management and construction 
of packing houses, smoke houses, renderies and slaughter houses; and prohibit 
any offensive or unwholesome business or establishment within, or within one 
mile of the limits of the corporation; to compel the owner of any grocery, 
cellar, stable, pigsty, sewer or other unwholesome or nauseous house or place; 
to cleanse, abate or remove the same, and regulate the location thereof. 

18. To make and establish by-laws, ordinances and regulations not repug- 
nant to the laws of this state as may be necessary to carry into effect the 
provisions of this chapter, and to repeal, alter or amend the same as shall 
seem to the board of trustees of such village to require; but every by-law, 
ordinance or regulation, unless in case of emergency, shall be published in a 
newspaper in such village, if one is printed therein, or posted in five public 
places, at least ten days before the same shall take effect. 

19. To prescribe fines, penalties and forfeitures for violations of this chapter, 
or of any by-laws or ordinances by it established, not exceeding ten dollars 
and the costs of prosecution for any one offense, which may be recovered by 
action in the name of the corporation, but such board may remit the whole 
or any part of the fine, costs, penalty or forfeiture; provided, that the fine 
assessed for the violation of any ordinance requiring a license shall not be 
less than the amount required to be paid for such license, although it may 
exceed the sum of ten dollars. 

20. To authorize the construction and maintenance of street railways, water 
mains, water pipes, gas mains, gas pipes, steam heating mains and steam 
heating pipes, electric light systems, power systems and telephone systems, 
along or through or under the streets and alleys and public grounds within 
the corporate limits, and to grant franchises and rights to persons, associa- 
tions or corporations, for such purposes, for a period not exceeding twenty 
years, and to regulate the same. Provided, however, that all franchises 
granted pursuant to the provisions of this act shall not be deemed exclusive 
or irrevocable, but subject to the regulatory powers of the board of trustees 
herein. [1913, ch. 291; 1907, ch. 268; R. C. 1905, § 2864; 1897, ch. 148; R. C. 
1899, § 2365; 1905, ch. 186. ] | 


or power of city council as to matters covered by this section, see § 3599 and annota- 
tions thereto. 

4. Decision of municipal corporation as- to what shall constitute nuisance should be 
sustained on appeal to court unless palpably unreasonable. Colton v. South Dakota Cen- 
tral Land Co., 25 S. D. 309, 28 L.R.A.(N.S.) 122, 126 N. W. 507. 

18. By-law passed by trustees, but never published or posted, of no force, in absence 
of emergency. O’Hara v. Town of Park River, 1 N. D. 279, 47 N. W. 380. 

19. City or village ordinances are not “criminal laws.” Litchville v. Hanson, 19 N. D. 
672, 124 N. W. 1119, Ann. Cas. 1912D, 876. 

§ 3862. Extended powers. All powers now by law conferred upon the city 
council in articles 17 and 18 of chapter 30 of the Political Code of 1905 and 
all acts amendatory thereto [sections 3689-3743 herein], are given to the 
boards of trustees of incorporated villages. [1913, ch. 288.] 

The title of the foregoing is “An act extending the powers of the board of trustees 
of incorporated villages, relative to sidewalks, sewers, paving, and water mains.” 
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§ 3863. Power to regulate use of streets. Registration and certification of 
vehicles. That in addition to the powers already. conferred upon them by 
law, the boards of trustees of villages shall have and are hereby given the 
power to regulate by ordinance, the traffic over and use of their streets, alleys 
and public grounds by automobiles, motor cycles, motor trucks, motor cars 
and traction engines, and to provide for the registration and identification 
of such vehicles owned or operated within the corporate limits of such villages, 


and at the expense of the owners or operators thereof. [1911, ch. 5.] 

Requiring automobiles to be registered and numbered. 1 L.R.A.(N.S.) 215. 

License for operation of automobile. 1 L.R.A.(N.S.) 215; 21 L.R.A.(NS.) 41; 387 
L.R.A.(N.S.) 440. : 

Operating automobile without license. 23 L.R.A.(N.S.) 561; 25 L.R.A.(N.S.) 734; 
35 L.R.A.(NS&.) 699; 41 L.R.A.(N.S.) 308. 

Power to prescribe qualifications of chauffeurs. 37 L.R.A.(NS.) 303. 

Provisions as to speed and safety appliances. 1 L.R.A.(N.S.) 219. 

Regulating hours when and places where automobiles may be operated. 1 L.R.A.(N.S.) 
219; 26 L.R.A.(N.S.) 502. 

Power to require one who has caused injury to identify himself. 40 L.R.A.(N.S.) 622. 

Regulation of automobiles used for hire. 1 L.R.A.(NS.) 222. 

Regulations affecting motor cycles. 42 L.R.A.(N.S.) 1069. 

Motor cycle as a motor vehicle within statutes regulating the latter and other similar 
vehicles. 21 L.R.A.(NS.) 41, 


§ 3864. Jurisdiction of trustees over public grounds. The trustees shall 
have jurisdiction over any commons or public grounds belonging to said vil- 
lage and shall have power to regulate with the consent of the majority of the 
owners thereof, the banks, shores and wharves of that portion of any navigable 
stream within the corporate limits, but no ferries heretofore, or which may 
hereafter be established by law shall be prejudiced or in any manner affected 
by the provisions of this section. ([R. C. 1905, § 2865; R. C. 1895, § 2366.] 


ARTICLE 3.— AUDITING AND PAYMENT OF ACOOUNTS. 


§ 3865. Appropriation of moneys. All moneys, however derived, belonging 
to such corporation shall only be appropriated for such objects and defraying 
such expenses as accrue or necessarily arise in the exercise of powers granted 
by this chapter. No appropriation shall be made without an order to that 
effect entered upon a proper book to be kept for that purpose by such board. 
[R. C. 1905, § 2866; R. C. 1899, § 2367.]} 

§ 3866. Accounts must be audited. No account or claim against said vil- 
lage shall be audited or allowed by the board of trustees unless it is made out 
fully and itemized, and every such account audited shall be numbered from 
one upwards in the order they were presented and a memorandum of the same 
entered upon a book to be kept exclusively for that purpose. [R. C. 1905, 
§ 2867; R. C. 1895, §-2368. ] 

§ 3867. Payment of accounts. No account or claim shall be paid unless 
audited and allowed by the board as aforesaid, and no moneys shall be drawn 
from the treasury except upon a warrant from the treasurer signed by the 
president of said village and attested by the clerk thereof. [R. C. 1905, 
§ 2868; R. C. 1895, § 2369.] 


ARTICLE 4.— CORPORATE INDEBTEDNESS. 


§ 3868. Contracting loans. Payment of judgments. No village incorpo- 
rated under this chapter shall have the power to borrow money or incur any 
indebtedness, liability or issue bonds to fund any existing indebtedness unless 
five-eighths of the citizen owners of the taxable property of such village as 
evidenced by the assessment roll of the preceding year, petition the board of 
trustees to contract such debt, loan or bonds, and such petition shall have 
attached thereto, affidavits establishing the genuineness of the signatures of 
the same; and for any debt created thereby the trustee shall add to the tax 
duplicate of each year successively, a levy sufficient to pay the annual interest 
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on such debt or loan with an addition of not less than five cents on the one 
hundred dollars to create a sinking fund for the liquidation of the principal 
thereof; provided, further, that whenever any final judgment has been hereto- 
fore or may be hereafter obtained against a village and if there shall not be 
on hand sufficient funds applicable for the purpose of the payment of the 
same, the trustees shall in addition to all other levies provided for by law, 
and at the same time annually, levy a tax upon the taxable property of such 
village, not exceeding in amount one dollar on each one hundred dollars of 
the assessed valuation in any one year, which shall be used in the payment 
thereof; provided, further, that if the judgment, plus one year’s interest, be 
not more than one per cent of the assessed valuation, then such levy shall 
provide for the payment of the same in one year, but if the judgment with 
one year’s interest exceeds one per cent of the valuation, then the trustees 
shall in one resolution levy a tax for a sufficient number of years to pay the 
entire amount due; in the event that there is more than one judgment the 
same shall be paid as herein provided in the order of the docketing of the same 
with the clerk of the district court of the county in which such village is 
located ; provided, further, that no execution shall issue on any such judgment 
or judgments nor shall the public property of the village be subject to levy 
or sold in satisfaction of any such judgments. 

The county auditor shall make out, charge and extend upon the tax list 
against each description of real property and against all personal property, 
and upon all taxable property of the village all such taxes for judgments he 
is so notified have been levied by the village in which the property is situated 
and taxable in the same manner in which the village, county and state tax 
is extended and deliver it to the county treasurer at the same time. 

Provided, further, that when the resolution of the village taxing officers 
provides for a levy for more than one year, then to annually thereafter and 
as long as such levy is in force, spread such levy in the manner Beowe set forth 
without any further notice from such village officers. 

After the final entry of any judgment against a village the ‘Seustees may 
issue certificates of indebtedness evidencing the debt, its amount and interest, 
and payable as funds are collected by the annual levies aforesaid ; sald certifi- 
cates may be issued in the total sum of such judgment or may be issued in 
separate certificates of one hundred dollars each or any multiple or fraction 
thereof, as the trustees may determine, and shall be presented to the village 
treasurer on January first and July first of each year until fully paid, for 
indorsement of funds available on said date, for the satisfaction of the same; 
such certificates may be at any time, upon there being sufficient funds to fully 
pay the same, called in by the treasurer for payment, and unless the same 
shall be surrendered for payment within five days thereafter the interest 
thereon shall cease; such certificates shall bear the same rate of interest as the 
judgment or judgments which they represent, and such interest shall be pay- 
able semi-annually. Such certificates may be thereafter presented to the 
clerk of the district court of the county in which such judgment is docketed 
for certification as to the date of docketing and amount of said judgment, 
and may thereafter be presented to the auditor of the county in which such 
village is located who shall certify as to the date and amount of the tax levy 
provided for its payment. Such certificates so indorsed shall be assignable 
and negotiable. 

The treasurer shall keep separate the funds so raised and to pay out of it 
the semi annual interest on such judgments and the balance on the principal 
as fast as the same is accumulated. [1911, ch. 312; 1907, ch. 265; R. C. 1905, 
§ 2869; R. C. 1895, § 2370. ] 


Petition by resident owners of five-eighths of taxable property gives jurisdiction to 
make improvements. Hubbell v. Town of Custer City, 15 8. D. 55, 87 N. W. 520. 
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ARTICLE 5.— QUALIFICATION OF OFFICERS. 


§ 3869. Certain officers to give bonds. The clerk, assessor, treasurer, mar- 
shal and justice of the peace shall within ten days after their election or 
appointment each give a bond payable to the village with freehold sureties, 
to such an amount as the board of trustees shall direct; but the bonds of the 
treasurer and marshal shall respectively be for double the amount of the 
snide tax duplicate for the current year. [R. C. 1905, § 2870; R. C. 1899, 
§ 2371. 

§ 3780. Books, etc., to be delivered to successor. All books, vouchers, 
moneys or other property belonging to the corporation and in the charge or 
possession of an officer of the same shall be delivered to his successor when 
qualified. [R. C. 1905, § 2871; R. C. 1899, § 2372.] 


ARTICLE 6.— LEVY AND COLLECTION OF TAXES. 


In the title of the act of 1911 constituting this article it is recited that the act is to 
provide for the levy and collection of taxes in villages and to repeal §§ 2872, 2873, 2874, 
2875, 2876, 2877, 2878, 2879, 2880, 2881, 2882, and 2883 of the Revised Codes of 1905. 


§ 3871. Assessor, duties, ‘compensation. The village assessor shall perform 
all duties necessary for the assessing of property within the village limits 
for the purpose of levying village, county, school and state taxes. Upon the 
completion of the assessment-roll he shall return it to the village clerk on 
or before the second Monday of June, and said village clerk shall deliver the 
same to the village board of equalization at the regular meeting thereof. 
The compensation of said village assessor shall be three dollars per day, 
and no more, for the time actually employed in making and completing said 
assessment. [1911, ch. 294, § 1 

§ 3872. Board of equalization, meeting. The board of equalization shall 
be composed of the board of trustees of said village, and the village clerk, 
who shall act as clerk to the same, and shall meet on the second Monday. 
in June in each year. The president of the board of trustees shall be chair- 
man of the village board of equalization. [1911, ch. 294, § 2.] 

§ 3873. Duties, complaints and grievances. The village board of equali- 
zation shall meet at the usual place of meeting of the village board, and 
they shall immediately proceed to examine, ascertain and see that all tax- 
able property in their village has been properly placed upon the list and 
duly valued by the assessor; and in case any property, real or personal, shall 
have been omitted by inadvertence or otherwise, it shall be the duty of the 
said board to place the same upon the list, with the true value thereof, and 
proceed to correct the assessment so that each tract or lot of real property, 
and each article, parcel or class of personal property shall be entered on 
the assessment list at the true value thereof; but the assessment of the prop- 
erty of any person shall not be raised until each person shall have been duly 
notified of the intent of the board to do so, and on the application of any 
person considering himself aggrieved, they shall review the assessment and 
correct the same, as shall appear to them just; any two of said officers are 
authorized to act at such meeting, and they may adjourn from day to day 
until they shall finish the hearing of all cases presented on that day; pro- 
vided, that they shall complete the equalization within ten days. 

All complaints or grievances of individual residents of the village in ref- 
erence to the assessments of real or personal property shall be heard and 
decided by the village board; provided, further, that the complaints of non- 
residents in reference to the assessment of any property, real or personal, 
and of others, in reference to any assessment made after the meeting of the 
village board of equalization, shall be heard and determined by the county 
board. 

The clerk of the village board of equalization shall keep an accurate record 
of the proceedings of said board, a copy of which shall be furnished the 
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county auditor and by him filed as a part of the assessment returns. [1911, 
ch. 294, § 3.] 

§ 3874. Tax levy, made when. The board of trustees shall on the first 
Monday in July of each year, or within ten days thereafter, make a tax levy 
for the current fiscal year, and the clerk of said village shall immediately 
thereafter notify the county auditor in writing of amount of tax so levied. 
[1911, ch. 294, § 4.] 

§ 3875. Duty of county auditor. It shall be the duty of the county auditor 
in making out the tax list for said year to place the amount of said village 
taxes, in accordance with said levy, in separate columns in the lists of both 
personal property and lands, opposite the respective names and parcels of 
land on said lists. [1911, ch. 294, § 5.] 

§ 3876. Duty of county treasurer. The county treasurer of such county 
shall thereupon collect such taxes, together with the interest and penalty 
thereon, if any, in the same manner as the general taxes for that year, and 
shall pay over to the village treasurer of such village all sums so collected, 
at the end of each month, upon the demand of the village treasurer, and upon 
an order from the county auditor. [1911, ch. 294, § 6.] 

§ 3877. Special taxes assessed to be a lien. All taxes assessed by the board 
of trustees of villages incorporated under the provisions of this chapter for 
the grading, paving or otherwise improving the streets of the village, or for 
the building or repairing sidewalks, shall be a lien on the lots or pieces of 
ground subject to the same from the time the amount thereof shall have been 
ascertained, and in case any error or irregularity should occur in the levying 
or collecting any such taxes, proceeding may be taken anew so as to obviate 
any such error or irregularity. [1911, ch. 294, § 7; R. C. 1905, § 2880; R. C. 
1895, § 2381. ] 

§ 3878. What costs may be included in special tax. The costs and expenses 
of grading, filling, paving, macadamizing, culverting, curbing or ditching 
or otherwise improving streets, sidewalks, alleys, avenues or lanes at their 
intersections, may be included in the special tax levied for the improvement 
of any street, sidewalk, alley, avenue or lane as may be deemed best by the 
board of trustees of such village. [1911], ch. 294, § 8; R. C. 1905, § 2882; 
R. C. 1895, § 2383.] 


Not authorized to make special assessment for laying water mains. Lee v. Town of 
Mellette, 15 8. D. 586, 90 N. W. 855. 

§ 3879. Special taxes, how collectible. Such special tax shall be due and 
may be collected as the improvements are completed. It shall be the duty 
of the village clerk to deliver to the county auditor a duplicate of all assess- 
ments so levied on or before the first day of September of each year, and 
the county auditor shall extend the assessments so made in the proper column 
against the property assessed, and each shall be collected and the payment 
thereof enforced, and such assessments shall be paid over by the county 
treasurer when collected to the village treasurer in like manner as other 
taxes. (1911, ch. 294, § 9; R. C. 1905, § 2881; R. C. 1899, § 2382.] 


ARTICLE 7.— SPECIAL VILLAGE TAXES. 


§ 3880. Taxes for water and light plants. The board of trustees of any 
village in this state having before the passage of this act [article] installed 
a water and light plant in such village is authorized to levy a special tax 
sufficient to pay the cost therefor not exceeding in any case the sum of one 
per cent per annum upon the assessed valuation of all the taxable property 
within such village; said taxes shall be collected and paid over to the village 


treasurer the same as other taxes, and shall be used for no other purpose. 
[1918, ch. 289.] 
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ARTICLE 8.— VALIDATING SPECIAL ASSESSMENTS. 


The title of the act constituting this article is as follows: “An act validating special 
assessments and taxes made or levied in cities and villages since 1903 and establishing 
certain rules of evidence relating thereto.” 

§ 3881. Special assessments, validated. Every special assessment or part 
thereof made or levied by the officers of any cities for any purpose author- 
ized by law, heretofore and since the year 1903, and all taxes levied therefor 
by any board or officer authorized by law to make the same, is hereby legal- 
ized and made valid in all respects and purposes, without regard to any 
defects, errors or omissions in the proceedings therefor, the same as if in 
all things made in conformity to the laws then in force. [1911, ch. 72, § 1.] 

§ 8882. Conclusive evidence. What is. In any action or proceedings where 
the legality or validity of any of the said taxes, assessments or the warrants 
issued thereon, is called into question, the production of evidence that any 
such special assessment was duly approved and confirmed by the city council 
or board of village trustees, shall be deemed conclusive evidence that every 
step in the proceedings therefor has been duly and regularly made in the 
manner and form provided by law. [1911, ch. 72, § 2.] 


ARTICLE 9.— COLLECTION OF RoAD TaxXEs IN VILLAGES. 


§ 3883. Board of trustees may levy road taxes. The board of trustees of 
each incorporated village shall have power to levy and collect a tax for the 
grading, improvement and maintenance of the streets, alleys and highways 
and for the construction and repair of crossings, culverts and bridges within 
the corporate limits of such villages. This tax shall be levied on or before 
the third Tuesday of May in each year. This tax shall be based upon and 
computed on the assessment of the village as returned by the state board of 
equalization for the preceding year. This tax shall be levied in a specific 
amount, and the rate thereof shall not exceed five mills on the dollar of the 
assessed valuation; but it shall not be considered as being any part of those 
village taxes which by laws now in effect are limited to ten mills on the dollar 
of the assessed valuation. [1907, ch. 267, § 1.] 

§ 3884. Tax may be paid in work or cash. Any person against whom, or 
against whose property, such tax has been levied shall have the right to pay 
the same in work to be performed under the supervision and direction of 
the street commissioners at the rate of one dollar and fifty cents for eight 
hours of work of one man, or three dollars for eight hours’ work of one man 
with one two-horse team. All taxes not paid in work or cash to the street 
commissioners shall be collected by the officer collecting the taxes for such 
village. [1907, ch. 267, § 2.] 

§ 3885. Village clerk to provide road tax books. It shall be the duty of 
the village clerk to provide each street commissioner with a suitable book 
containing the name of each person, firm or corporation liable for road poll, 
personal property or real estate road taxes and the amount of such taxes and 
the description of the real property upon which the tax is levied. ([1907, 
ch, 267, § 3.] 

§ 3886. Duties of street commissioners. Each street commissioner shall 
give at least twenty-four hours’ notice to each person against whom, or 
against whose property, a road tax has been levied of the time and place 
where the work is to be performed. He shall write the word ‘“‘ paid ’’ 
opposite each item of tax paid to him in work or in cash and return the road 
tax book to the village clerk on or before the fifteenth day of September 
with his affidavit attached stating that each item of tax opposite which the 
word ‘‘ paid ’’ is written has been paid in work or in cash, and that each 
item of tax opposite which the word ‘‘ paid ”’ is not written remains unpaid 
and delinquent. [1907, ch. 267, § 4.] 
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§ 3887. Village clerk to make list of delinquent road taxes. In all cases 
where the village taxes are computed by the county auditor, it shall be the 
duty of the village clerk on or before the first day of October of each year 
to make out and deliver to the county auditor a complete statement of all 
unpaid road taxes in his village as the same appear in the road tax book 
returned to him by the street commissioners, and it shall be the duty of such 
county auditor to make proper entries of such delinquent road taxes on the 
tax list for the current year. In case the village is preparing its own tax 
list, the village clerk shall cause such delinquent road tax to be properly 
entered on the village tax list. [1907, ch. 267, § 5.] 

§ 3888. Certain township laws applicable to villages. The same powers 
and duties in regard to the levy, collection and expenditure of road taxes, 
which dre now by law conferred and imposed upon township supervisors. 
township road overseers, justices and constables are hereby conferred and 
Imposed upon the corresponding village officers in so far as such powers 
and duties do not conflict with the provisions of this article. The village 
trustees shall also have power to expend any portion of the road taxes levied 
by and in such village in the improvement of public highways outside of 
the corporate limits of such village but leading thereto; provided, that the 
sey ae la jurisdiction over such highways do not object. [1907, 

ch. 

oo La oan laws referred to in this section, see sections 2004-2034. 


ARTICLE 10.— Powers AND DUTIES OF OFFICERS. 


§ 8889. Duties of village treasurer. The treasurer of each incorporated 
village shall so keep his accounts as to show where and from what sources 
all moneys paid him have been derived and to whom and when such moneys 
or any part thereof have been paid. The treasurer shall grant all licenses 
authorized by this chapter upon the presentation of the receipt of the marshal 
that said money therefor has been paid to said marshal. His books, accounts 
and vouchers shall at all times be subject to the examination of the board of 
trustees, and it is its duty to examine the same at a regular meeting of such 
board on some day between the first and last Mondays of February in each 
year and have a settlement with said treasurer. [1909, ch. 229; R. C. 1905, 
§ 2884; R. C. 1895, § 2385.] 

§ 3890. Board of trustees to publish receipts and expenditures. It shall 
be the duty of the board of trustees immediately after the annual settlement 
with the treasurer of said corporation to publish in a newspaper if one is 
published therein, or if there is no newspaper then by posting in three or 
more public places, an exhibit of the receipts and expenditures specifying the 
sources of such receipts, what appropriations were made, for what objects, 
and the specific amount of each. [R. C. 1905, § 2885; R. C. 1899, § 2386.] 

§ 3891. Duties of clerk. The clerk of such village shall have the custody 
of the records, books and papers of the board of trustees and shall attend 
all meetings and keep a record of the proceedings of said board, and shall 
perform all other duties appertaining to his office, as required of him by the 
by-laws. [R. C. 1905, § 2886; R. C. 1895, § 2387.] 

§ 3892. Powers of marshal. The marshal of such village shall be a peace 
officer and shall possess the powers and be subject to the liabilities possessed 
and conferred by law upon sheriffs in executing the orders of the trustees 
or enforcing the by-laws and ordinances of said village, and shall have the 
same general powers to serve civil process as is now possessed by constables 


of the county. [1913, ch. 195; R. C. 1905, § 2887; R. C. 1895, § 2388.] 

Laws 1907, ch. 269, amended R. C. 1905. § 2887, to read as follows: ‘“ Whereas. vil- 
lage marshals throughout the state have acted as constables by reason of a misappre- 
hension as to the law, it is hereby provided that all past acts of said marshals, wherein 
they assumed to act as constables, is hereby legalized and made of the same effect and 
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validity as if said marshals had been constables and that said marshals shall not be 
liable either civilly or criminally for so acting.” 


Acceptance by marshal of less than legal salary on bills rendered by him amounts to 
adjudication of claim. O’Hara v. Town of Park River, 1 N. D. 279, 47 N. W. 380. 


§ 3893. Trustees to superintend grading, etc. The board of trustees shall 
superintend the grading, paving and improving of streets and the building 
and repairing of sidewalks. [R. C. 1905, § 2888; R. C. 1899, § 2389.] 

§ 3894. Firewardens, duties of. The firewardens shall attend all fires 
and give their personal superintendence to extinguish the same, and do all 
other acts required by the by-laws and obey all orders given by the board 
of trustees in relation to the fire department. Trustees shall by virtue of 
their office be firewardens. [R. C. 1905, § 2889; R. C. 1899, § 2390.] 

§ 3895. Compensation of village officers. The trustees, clerk, assessor, 
treasurer, marshal and justice of the peace shall respectively receive for 
their services such compensation as the board of trustees in their by-laws may 
decide; and the board shall cause other officers of such village to be paid 


for their services a just and reasonable compensation. [R. C. 1905, § 2890; 
R. C. 1895, § 2391.] 


ARTICLE 11.— SIDEWALKS AND STREETS. 


§ 3896. Sidewalks, streets, etc. Petition for building or repairing. When- 
ever two-thirds of the resident owners in number or in value of real estate 
bounding both sides of any street not less than one square, shall petition to 
have such street graded, paved or otherwise improved or the sidewalk thereof 
built or repaired, or when two-thirds of the owners of real estate in number 
or in value on one side of such street shall desire a sidewalk on that side, it 
shall be the duty of such board to levy and cause to be collected by tax upon 
the owners of the real estate on such street or part of street such a sum of 
money as is necessary for the improvement of said street or sidewalk or 
the building of said sidewalk in front of each of the respective lots or at 
the side of any corner lot or lots or real estate; provided, however, that no 
real estate shall be taxed as aforesaid for sidewalks built or improvements 
done at a greater distance from the front of said real estate than one-half 
the distance to the opposite side of said street. [R. C. 1905, § 2891; 1883, 
ch. 107, § 1; R. C. 1899, § 2392. ] 


Right of abutting owner to prevent construction of sidewalk in front of his property. 
13 L.R.A.(N.S.) 1110. 


aaah in petition for local improvement as estoppel to deny benefits. 36 L.R.A. 
° 9.) 41. 


Right to withdraw names from petition or remonstrance. 11 L.R.A.(N.S.) 372; 85 
L.R.A.(NS.) 1113. 


§ 3897. No one exempt from highway tax. Nothing contained in this 
article shall exempt the inhabitants of any village from the payment of 
highway taxes legally assessed, nor from the formation of one or more road 
districts irrespective of the corporate limits of such village. [R. C. 1905, 
§ 2892; R. C. 1895, § 2393.] 


ARTICLE 12.— EXTENSION OF CORPORATE LIMITS. 


§ 3898. Addition to corporation. When two-thirds of the owners of a 
tier of out-lots adjoining an incorporated village shall sign a petition asking 
that the corporate limits of said village be extended so as to include said 
out-lots, the board of trustees of said village shall cause said petition to 
be recorded and make an order that said tier of out-lots shall thereafter be 
included and constituted a part of said corporation, and the inhabitants 
residing thereon and owners thereof shall be subject to and entitled to all 
privileges of said corporation. [R. C. 1905, § 2893: R. C. 1895, § 2394.] 

§ 3899. Annexing additional lots. Whenever there shall be lots laid off 
and platted, adjoining such village, and a record of the same is made in the 
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register of deeds’ office of the proper county, or whenever there shall be 
lots laid off and platted as above, adjacent but separated from said village by 
an unplatted strip of territory lying between the original plat and such addi- 
tional platted territory, if said unplatted strip does not exceed one-fourth of the 
present area of such village, the board of trustees may by resolution extend the 
boundary of such village so as to include such lots or such lots and such strips 
as the case may be, and the lots, or lots and strip thus annexed, shall there- 
after form a part of such village and be within the jurisdiction thereof. The 
trustees shall immediately thereafter file a copy of such resolution, together 
with a plat and map or survey defining the boundaries of such additionally 
included territory in the office of the register of deeds of the county. [1907, 
ch. 263; R. C. 1905, § 2894; R. C. 1895, § 2395.] 

§ 3900. Proceedings of trustees to annex additions. When any village 
shall desire to annex contiguous territory thereto not platted or recorded, 
the trustees shall present to the board of county commissioners a petition 
setting forth the reasons for such annexation, and shall accompany the same 
with a map or plat accurately describing by metes and bounds the territory 
proposed to be attached, which shall be verified by affidavit. Such trustees 
shall give thirty days’ notice by publication in a newspaper printed in such 
village, if any, otherwise in the county, and if there is none in the county 
then by posting such notice in five or more public places within the village; 
a copy of such notice shall be served upon the owner of such territory 
rete and is a resident of the county. [R. C. 1905, § 2895; R. C. 1895, 

§ 3901. County commissioners to hear and order annexation. The board 
of county commissioners upon the reception of such petition shall consider 
the same and shall hear the testimony offered for or against such annexation, 
and if after inspection of the map and the testimony being heard such board 
is of the opinion that the prayer of such petition should be granted it shall 
cause an entry to be made on the order book specifying the territory annexed, 
with the boundaries thereof according to the survey, which entry or an 
attested copy thereof shall be conclusive evidence in all courts of such annexs- 
tion. [R. C. 1905, § 2896; R. C. 1899, § 2397.] 


ARTICLE 13.— DIVISION OF VILLAGE AND TOWNSHIP FUNDS. 


§ 3902. Division of funds and property. Whenever any village organized 
under chapter 31 of the political code of North Dakota [chapter 47 herein] 
shall have been a part of the township for township purposes, and such 
village shall have determined, under the provisions of said chapter 31 
[chapter 47 herein] to become a separate and independent municipality, and 
such village and township have, prior to such separation, owned property 
jointly and together, such joint property and any joint funds or debts of 
said village and township shall be divided between said village and town- 
ship in proportion to the equalized valuation of the property of said village 
and township, as fixed and determined by the board of county commissioners 
of the county in which they are situated, being the last equalization made 
by said county board previous to such separation, and in making such 
division, if the property held is real estate situated within either the village 
or township, then such real estate shall belong to the municipality [in which 
it is situated, and such municipality] shall pay to the other its proportion 
of the value thereof and debts; and in ease the authorities of such village 
and township cannot agree upon the value of such real estate, or upon the 
value of any indivisible property, held jointly, or their just proportion of 
indebtedness owed, then the authorities of either such village or township 
may, upon five days’ notice of the time and place, apply to the county judge 
of said county, whose duty it shall be to appoint three arbitrators who shall 
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be freeholders of said county, and not residents or taxpayers of said villace 
or township, who shall be duly sworn to perform the duties of the trust im- 
posed upon them, and such arbitrators shall view the property and appraise 
and fix the value thereof, for the purpose of such division, and in case of 
personal property, if no satisfactory arrangement can be otherwise made, 
the same shall be sold at auction to the highest bidder, the village or town- 
ship having the right to bid at such sale. It is further provided that when 
any village has already become an independent municipality under the pro- 
visions of said chapter 31 of the political code of North Dakota [chapter 47 
herein] and such village, before such separation, owned property or owed 
debts jointly with the township, and such property rights have not been 
adjusted, then the same may be determined and settled in accordance with 
the provisions of this article. [1907, ch. 264.] 


ARTICLE 14.— DISSOLUTION OF CORPORATION. 


§ 3903. Petition for election, etc. When an application signed by one- 
- third of the legal voters of any incorporated village shall be presented to 
the board of trustees in writing asking for a dissolution of the corporation, 
setting forth the reasons therefor, it shall be competent for the board if 
it deems the reasons good to call a meeting of the voters of such village by 
giving ten days’ notice thereof as provided in this chapter, to determine 
whether such corporation shall be dissolved. The board of trustees shall 
preside at such meeting and the polls shall be opened as.at other elections, 
and the voters shall vote by ballot, ‘‘ yes’’ or ‘‘no.’’ If a majority of all 
the votes given shall have thereon the word ‘‘ yes,’’ and such votes shall 
have been given by two-fifths of all the legal voters in such village, a state- 
ment of the vote signed by the president and attested by the clerk shall 
be filed in the office of the register of deeds of the county, and such village 
shall at the expiration of six months from the time of holding such meeting 
cease to be a corporation, and the property belonging to such corporation 
after the payment of its debts and liabilities shall be disposed of in such 
manner as a majority of the voters of such village at any special meeting 
thereof may direct. [R. C. 1905, § 2897; R. C. 1895, § 2398.] 

§ 3904. Dissolution not to affect contracts. No such dissolution shall affect 
the rights of any person in any contract or agreement to which such cor 
poration is a party. [R. C. 1905, § 2898; R. C. 1899, § 2399.) — 


ARTICLE 15.— VILLAGE SIDEWALES. 


§ 3905. Sidewalks to be built or repaired. Notice of, how given. Powers 
of trustees. Duty of owners. It is hereby made the duty of all owners of 
land adjoining any street, lane or alley in any incorporated village in this 
state to construct, reconstruct and maintain in good repair such sidewalks 
along the side of the street, lane or alley next to the lands of such owner 
respectively as may have been heretofore constructed or shall hereafter be 
constructed or directed by the board of trustees to be built, and of such 
material and width and upon such place and grade as the board of trustees 
may, by resolution, prescribe. Whenever the board of trustees shall deem 
it necessary that any sidewalk shall be constructed or reconstructed, it shall 
by resolution direct such construction or reconstruction, specifying the width 
thereof and the material of which the same is to be constructed or recon- 
structed. The publication of such resolution twice in some paper printed 
or published in said village shall be sufficient notice to the owner of the land 
along which such sidewalk is to be built to construct the same, and unless 
such owners shall, each along his respective land, construct and fully complete 
such sidewalk within two weeks after the last publication of such resolution, 
as aforesaid, the board of trustees shall cause such portion of such sidewalks 
as have not been built by the owners of such lands to be built by the street 
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commissioner, or upon contract, or in any other manner as the board may 
determine. The board of trustees shall assess and levy upon and against 
such lot and parcel of land along which such sidewalk has been constructed 
or reconstructed a sum sufficient to cover the cost of such sidewalk along and 
fronting upon the same lots and parcels of land respectively, which shall be 
in the following form: 

The board of trustees of the village of.............. doth hereby assess 
and levy upon and against the several lots and parcels of land below described 
the respective sums of money set against each lot or parcel. This assessment 


is made to defray the cost of .......... a sidewalk along the ........ side of 
ee ee ee from ...........-..+. tO .......-2--» Im accordance with a 
resolution of the board of trustees, passed the........ GY OL os0wt-ca peseeties 
A. D. 19...., and duly published in............... Ol Whe wcsias osaaaedrtes 
Gays OL e336 onueiaw aka , A.D. 19.... The amount assessed against and levied 


upon each lot or parcel being the amount that it cost to construct or recon- 
struct such sidewalk along and fronting upon the same lot or parcel of land. 


Description of Land Amount 
Name of Owner, if Known 
| Lot Block Dollars Cents 
l 
t 
Done at a meeting of the board of trustees, this ..........-++6+- day of 
President. 


Village Clerk. 
[R. C. 1905, § 2899; 1905, ch. 184, § 1.] 

§ 3906. Duties of village clerks and county auditors. The village clerk 
shall on or before the first day of September of each year deliver to the 
county auditor a duplicate of all such assessment rolls, and the county 
auditor shall extend the assessments in proper column against the property 
assessed, and each assessment shall be collected and the payment thereof 
enforced as county and state taxes are collected and enforced, and such 
assessment shall be paid over by the county treasurer when collected to the 
brea eine in like manner as other taxes. [R. C. 1905, § 2900; 1905, 
ch. 184, § 2. 


ARTICLE 16.— PoLICE IN UNORGANIZED Towns. 


§ 3907. Village policemen appointed by board of supervisors in unor- 
ganized towns upon petition. Whenever sixty per cent of the electors of any 
town or village of this state within the limits of any platted town, which 
village or town has no organized city or village government, shall petition 
the board of supervisors of the township in which it, or a greater portion 
thereof, is situated, praying for the appointment of a village policeman to 
serve as a night watchman in such town or village, and for the levy of a 
tax upon the property therein to pay such officer, which petition shall state 
the period for which such appointment is to be made, the name of such 
townsite in which such police officer is to be appointed, and if it appears 
that sixty per cent of the electors residing within such townsite have signed 
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said petition it shall be the duty of said supervisors to fix the compensation 
of such officer for the period named in such petition for which such appoint- 
ment is asked. [R. C. 1905, § 2901; 1905, ch. 185, § 1.] 

§ 3908. Police tax levied by board of supervisors. Duty of county auditor. 
The said board of supervisors, if the petition is by them found sufficient 
under the provisions of the previous section, shall at the time the general 
township tax levy is made, levy upon all the property within said townsite 
from which said petition is received, the specific amount fixed by them as 
the compensation of such officer, under the provisions of said section, and 
the amount so levied shall be certified at the time of certifying other township 
taxes, by the proper authority to the county auditor, who shall calculate 
and fix the rate per cent necessary to raise that sum, and extend the same 
upon the tax list of such township against the property within said townsite 
in a column therein to be provided, headed ‘‘ Police Tax.’’ [R. C. 1905, § 2902; 
1905, ch. 185, § 2.] 

§ 3909. Tax collected and paid to township treasurer. The tax so levied 
shall be collected and paid over as other township taxes are collected and 
paid, and the treasurer of the township shall keep a separate account thereof. 
[R. C. 1905, § 2903; 1905, ch. 185, § 3.] 

§ 3910. Policemen qualify and give bond as fixed by board. In season 
to serve at the time named in said petition, said board of supervisors shall 
appoint some suitable person as village policeman, who shall give bond and 
qualify as township constables are required, which bond shall be in the sum 
to be fixed by said board and approved and filed as other township officers’ 
bonds. [R. C. 1905, § 2904; 1905, ch. 185, § 4.] 

§ 3911. Powers and duties of police. Said village policeman shall have 
all the powers, duties and authority as the constable of such township, and 
during the period for which he is appointed he shall patrol said townsite 
each night from eight o’clock p. m. to six o’clock a. m., guard against fire, 
theft and burglary, preserve the peace and execute the laws of the state 
therein. [R. C. 1905, § 2905; 1905, ch. 185, § 5.] 

§ 3912. How policemen are to be paid. From the fund herein provided 
such police officer shall be paid the compensation fixed by said supervisors 
by warrants drawn by their authority each month upon the township treasurer 
payable out of the fund herein created upon verified bills submitted by him. 
[R. C. 1905, § 2906; 1905, ch. 185, § 6.] 

§ 3913. Tax levy and appointment made before July first. Supervisors’ 
power to remove officer. No tax levy or appointment shall be made as herein 
provided in any year in which the petition herein provided for shall not 
be presented to such supervisors before the first day of July in each year, 
and said supervisors shall have authority to remove such police officer when- 
ever they shall deem it expedient. [R. C. 1905, § 2907; 1905, ch. 185, § 7.] 


ARTICLE 17.— MISCELLANEOTS. 


§ 3914. Proof of compliance with law by village. Whenever any suit 
shall be instituted by an incorporated village it shall not be required to 
show its compliance with any of the provisions of this chapter as to its 
organization or publication of by-laws or ordinances, unless the same is 
controverted under oath. [R. C. 1905, § 2908; R. C. 1895, § 2400.] 

§ 3915. Towns and villages may adopt this chapter. Any town or village 
heretofore incorporated may by resolution of the board of trustees or other 
municipal board thereof entered upon the record book of the corporation 
become incorporated under this chapter, but the same shall be deemed a 
surrender of all the rights and franchises acquired under any former act of 
incorporation or acts amendatory thereto. A copy of such resolution shall 
be filed with the register of deeds of the proper county and entered by him 


962 


Villages. POLITICAL CODE. §§ 3915-3923 


of record. Trustees and other officers of such incorporated towns or villages 
by whatever name designated, performing duties of a like nature to those 
required of officers, created by this chapter shall continue to be the officers 
of such towns or villages, under the names specified in this chapter, until 
their maak are elected and qualified. [R. C. 1905, § 2909; R. C. 1895, 
§ 2401. 

§ 3916. When debt not nullified. No debt or liability due to or from 
any incorporated town or village shall be unpaid by reason of such town 
or village being brought within the provisions of this chapter and becoming 
incorporated under it. [R. C. 1905, § 2910; R. C. 1895, § 2402.] 


ARTIOLE 18.— PROCEDURE IN VILLAGE JUSTICE’S COURT. 


§ 3917. Village justice, jurisdiction of. Justices of the peace of any village 
organized under the provisions of this chapter shall have exclusive jurisdiction 
to hear and determine all offenses against the ordinances of such village, and 
concurrent jurisdiction with all other justices in all civil actions and in all 
criminal actions for offenses against the laws of the state, committed within 
the county where such village is situated. [R. C. 1905, § 2911; R. C. 1895, 

2403 


§ 3918. Procedure in, how governed. Whenever complaint shall be made 
to the justice of the peace of such village, upon oath or affirmation of any 
person competent to testify against the accused, that an offense has been 
committed of which such justice of the peace has jurisdiction, said justice 
of the peace shall forthwith issue a warrant for the arrest of the offender, 
which warrant shall be served by the marshal of the village, the sheriff or 
any constable of the county, or any person specially appointed by the justice 
for that purpose. and in all preliminary examinations before such justice he 
shall be governed by the code of criminal procedure, and in all trials before 
such justice for offenses against the state he shall be governed by the justices’ 
code. [R. C. 1905, § 2912; R. C. 1899, § 2404.] 

§ 3919. Duty of justice when defendant appears. When any person shall 
be brought before such justice of the peace upon a warrant it shall be his 
duty to hear and determine the complaint alleged against him. [R. C. 1905, 
§ 2913; R. C. 1899, § 2405.] 

§ 3920. Proceedings when trial is postponed. Upon good cause shown 
such justice may postpone the trial of the cause to a day certain, in which 
case he shall require the defendant to enter into an undertaking with sufficient 
surety conditioned that he will appear before such justice at the time and 
place appointed, then and there to answer the complaint alleged against him. 
[R. C. 1905, § 2914; R. C. 1899, § 2406.] 

§ 3921. Justice to summon witnesses. It shall be the duty of such justice 
to summon all persons whose testimony may be deemed material as witnesses 
at the trial, and to enforce their attendance by attachment, if necessary, and 
when a trial shall be continued by such justice he may verbally notify such 
witnesses as may be present to attend before him at the time to which the 
action is continued, to testify therein, and such verbal notice shall be as valid 
as a summons. [R. C. 1905, § 2915; R. C. 1899, § 2407.] 

§ 3922. Trials, how governed. All trials before such justice shall be gov- 
erned by the criminal procedure applicable to justices’ courts. [R. C. 1905, 
§ 2916; R. C. 1899, § 2408.] 

§ 3923. Judgment when defendant found guilty. In all trials for offenses 
under the ordinances of the village, if the defendant is found guilty the 
justice shall render judgment accordingly. It shall be part of the judgment 
that the defendant stand committed until the judgment is satisfied, in no 
ease to exceed one day for every seventy-five cents of the fine and costs 
assessed against such defendant. [R. C. 1905, § 2917; R. C. 1895, § 2409.] 
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§ 3924. Justice is peace officer. Court open every day. Such justice shall 
be a conservator of the peace and his court shall be opened every day except 
Sunday to hear and determine any and all cases cognizable before him; and 
he shall have power to bring persons forthwith before him for trial. No act 
shall be performed by him on Sunday except to receive complaints, issue 
process and take bail. [R. C. 1905, § 2918; R. C. 1899, § 2410.] 

§ 3925. Appeals. In all cases before such justice an appeal may be taken 
by the defendant to the district court of the county in which such village 
is situated ; but no appeal shall be allowed unless such defendant shall within 
ten days enter into an undertaking with sufficient sureties to be approved 
by such justice, conditioned for the payment of the fine and costs and costs 
of appeal, and that he will render himself in execution thereof in case such 
appeal is determined against him. [R. C. 1905, § 2919; RB. C. 1895, § 2411.] 


Waiver of failure to serve, or defects in service of, process, by appeal from justice’s 
court to court where trial must be de novo. 34 L.R.A.(NS.) 661. 


§ 3926. Punishment for violation of ordinances. Any person convicted 
before such justice of an offense against the ordinances of the village shall 
be punished by fine as may be regulated by ordinance. [R. C. 1905, § 2920; 
R. C. 1895, § 2412.] 

§ 3927. Power of justice. Jury. Appeals. The justice of the peace of 
the village shall have power to enforce obedience to all orders, rules, judg- 
ments and decrees made by him; and he may fine or imprison for contempt 
offered to him while holding court or to process issued or orders made by 
him, in the same manner and to the same extent as provided for courts of 
justices of the peace. From any final conviction, sentence or judgment of 
said court an appeal may be taken to the district court within the time and 
in the manner prescribed for taking appeals from justices’ courts and the 
district court shall on such appeals take judicial notice of all the ordinances 
of such village. Actions before such justices of the peace, arising under 
village ordinances, shall be tried and determined by such justices of the 
peace without the intervention of a jury unless the defendant demands a 
trial by jury; and when a demand shall be so made the trial shall be by jury 
of twelve citizens of such village having the qualifications of jurors, who 
shall be summoned by the marshal upon a venire issued by such justice of 
the peace. The venire for a jury shall contain eighteen names, three of which 
shall be stricken off the list by the defendant and three by the marshal; the 
remaining twelve names shall constitute a jury for the trial of an action. 
If there is any challenge for cause such justice of the peace shall try the 
question in a summary manner, and he may examine the challenged jurors 
under oath. [R. C. 1905, § 2921; R. C. 1895, § 2413.] 

Power of magistrate to punish witness for contempt. 1 L.R.A.(N.S.) 1135. 

Number of jurors necessary to verdict in justice’s court. 43 L.R.A. 51. 

Consent and waiver as affecting number and agreement of jurors necessary to verdict 
on appeal. 43 L.R.A. 69. 

§ 3928. Fees of jurors. Such jurors shall each be paid fifty cents for 
their services in each action. [R. C. 1905, § 2922; R. C. 1899, § 2414.] 

§ 38929. Costs of jury taxed to defendant, when. In case the defendant 
is found guilty the costs of the jury shall be taxed against him as a part 
of the costs of the action and the amount thereof shall be a part of the 
judgment. [R. C. 1905, § 29238; R. C. 1899, § 2415.] 

§ 3930. Proceedings, how governed. In all actions not herein specially 
provided for, the process and proceedings of the court of such justice of the 
peace shall be governed by the laws regulating proceedings in justices’ courts 
in criminal actions. [R. C. 1905, § 2924; R. C. 1899, § 2416.] 


ARTICLE 19.— ORDINANCES. 


§ 3931. How ordinances may be proven. All ordinances of the village 
may be proven by the ordinance book or the certificate of the clerk of the 
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village under the seal of the village; and when printed in a newspaper or 
published in book or pamphlet form and purporting to be published or printed . 
by authority of the village, may be read and received in all courts and places 
without further proof. [R. C. 1905, § 2925; R. C. 1895, § 2417.] 


CHAPTER 48. 


ORGANIZATION OF VILLAGES IN ee EMBRACING MORE THAN ONE 

§ 3982. When organized. Whenever any area of contiguous territory in this 
state, not exceeding four square miles, shall have residing thereon a popu- 
lation of not less than one hundred inhabitants, which shall not already have 
been included within the corporate limits of any legally incorporated village or 
city and which territory to be embraced in the limits of said village is in more 
than one county, such territory may become incorporated as a village, in the 
manner provided in chapter thirty-one (31) of the political code of North 
Dakota [of 1905], governing the incorporation of villages and said chapter 31 
of the political code is hereby made applicable to the organization, power, 
duties and privileges of such village and as to the authority and duties of its 


officers, except as herein otherwise specifically provided for. [1911, ch. 314. § 1.] 
The act constituting this chapter probably supersedes §§ 3564a—3564e so far as the lat- 
ter relate to organization of villages. 
ae may maintain quo warranto to test validity of organization of village. 21 L.R.A. 
(N.S.) 685. 


§ 3933. Census and survey. Prior to the commencement of any proceed- 
ings to incorporate such territory as a village, a census as prescribed in section 
2844 of the Revised Codes for 1905 [section 3841 herein], shall be taken and 
a survey of the territory so to be incorporated shall be made in accordance 
with section 2845 of said code [section 3842 herein], and furnish proof 
thereof in conformity to section 2847 R. C. [section 3844 herein]. (1911, 
ch. 314, § 2.] 

§ 3934. Petition for incorporation. A petition signed by not less than one- 
third (1-3) of the qualified voters, residing within such territory, shall be 
filed in the office of the county auditor of the county where the greater part of 
the territory is situated, addressed to the board of county commissioners of such 
county, which petition shall define the boundaries of such proposed village 
and state the number of inhabitants residing within such limits, and also state 
the name of such proposed village, and submit a verified copy of the census 
taken and a duplicate map of the survey thereof, and such petition shall 
contain a prayer that the question be submitted to the qualified voters residing 
within such limits, whether they will organize as a village under said chapter. 
It shall be the duty of the board of county commissioners to make an order 
fixing a time and place within the boundaries of such proposed village, at 
which an election may be held to determine such question (providing that 
when such territory is situated in more than one county, the commissioners 
shall designate a separate election place in each county for that portion of 
territory to be embraced within the limits of the proposed village so to be in- 
corporated) and such commissioners shall name the persons to act as judges 
in holding such election, and shall give notice thereof by causing the same 
to be published in a weekly newspaper for a period of ten days, if there is a 
newspaper published within such territory or by causing five notices to be 
posted in public places within such proposed village for ten days, and chapter 
31 of the political code of 1905 [chapter 47 herein], applicable hereto relative 
to holding elections and manner of voting and form of ballot, except as herein 
otherwise specifically provided for. [1911, ch. 314, § 3.] 

§ 3935. Commissioners canvass votes. The returns of such election shall be 
made to and canvassed by the board of county commissioners who ordered 
such election and the result of such election shall be entered upon the records 
of such county commissioners, and if a majority of the votes cast at such 
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election shall be for incorporation, the board shall make an order declaring 
_ that such village has been incorporated by the name adopted (stating such 
name) and cause such order to be spread on the records of said commissioners, 
which order shall be conclusive of such incorporation in all suits by or against 
such village, and the existence of such corporation by the name and style 
aforesaid, shall thereafter be judicially taken notice of in all courts in this 
state. A certified copy of such order shall be at once transmitted to each 
county within which a portion of such territory may be situated and the 
auditor of such county shall likewise make a record thereof on the commis- 
sioners’ books. [1911, ch. 314, § 4.] 

§ 3936. Place of election. Whereas, this act [chapter] provides that villages 
mee be incorporated embracing territory situated within more than one county; 
an 

Whereas, a voter cannot cast his vote in a county other than the one in 
which he is a qualified voter, 

Be it hereby provided for, and made a part of this act [chapter], that the 
territory embraced within the limits of such corporation be divided into as 
many election places as there are portions of counties embraced and the whole 
of such territory to be divided into districts in accordance with section 2852 
of the Revised Codes [section 3849 herein]. There shall be a board of election, 
consisting of two judges and two clerks for each election place, appointed 
by the board of trustees at their regular meeting preceding the day of any 
election to be held within such village, and such election boards to make due 
returns to the board of trustees immediately after the votes are counted and 
ere ero shall receive two dollars per day for their services. [1911, 
ch, 314, § 5. 

§ 3937. Office of village. The officers of a corporation created under and 
by virtue of this act [chapter] may maintain an office for the performance 
of their duties in any portion of the limits of said corporation, but all official 
proceedings must be headed with the name of the village, with the name of each 
county of which a portion is embraced in such corporate limits and the name of 
the state of North Dakota. The seal to be used by such village shall also con- 
tain the names as above set forth. [1911, ch. 314, § 6.] 

§ 3938. Assessor, how elected. In addition to the officers to be elected by 
such village in accordance with section 2857, chapter 31 of Revised Codes of 
North Dakota [section 3854 herein], there shall be elected an assessor for 
each of the counties of which a portion is embraced within the limits of such 
village, and such assessor shall have the same powers and duties as assessors 
in villages situated within the limits of one county, and shall be governed 
accordingly. [1911, ch. 314, § 7.] 

§ 3939. Board of equalization. The board of equalization shall consist of 
the same members as now provided for under chapter 31 [chapter 47 herein], 
governing villages, but the trustees shall require the clerk of such village 
to transmit assessment books together with a certified copy of the minutes 
showing the proceedings of the board of equalization, to the county auditor in 
each county in which such village is situated, and when the trustees have 
made a levy on the property assessed within such village to correctly propor- 
tion the amount to be certified to each county in accordance with the valua- 
tion returned by the assessor and as left by the equalization board. (1911, 
eh. 314, § 8.] 

§ 3940. Duties, county treasurer. The county treasurer shall perform the 
same duties in relation to the collection of taxes for such villages as is now 
or may hereafter be provided for. [1911, ch. 314, § 9.] 

§ 3941. Other provisions applicable. All acts and parts of acts contained in 
chapter thirty-one (31), of the political code of North Dakota [chapter 47 
herein] relating to incorporation of villages, powers and duties of its officers, 
not conflicting herewith, are made applicable to the organization of villages 


hereunder. [1911, ch. 314, § 10.] 
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CHAPTER 49. 
MISCELLANEOUS PROVISIONS RELATING TO CITIES AND VILLAGES. 


ARTICLE 1. Town Puiats, §§ 3942-3952. 
2. PRESERVATION OF PLATS AND PLans, §§ 3953-3958. 
3. VACATION oF PLaTs BY DISTRICT CouRT, §§ 3959-3961. 
4. VACATION OF PLATS BY WRITTEN DECLARATION, §§ 3962-3966. 
5. ERRORS AND DEFICIENCIES IN CiTy Puats, § 3967. 
6. Coaneine Limits oF CiTrEs, Towns aND VILLAGES, §§ 3968-3973. 
% CHANGING Names oF TOWNS AND VILLAGES, §§ 3974-3979. 
8. CHANGING Warps, §§ 3980-3984. 
9. LooATING AND VACATING STREETS AND ALLEYS, §§ 3985-3989. 
10. WATERWORKS AND FIRE APPARATUS, §§ 3990-3992. 
11. INSURANCE Tax FOR FIRE DEPARTMENTS, §§ 3993-3998. 
12. FIREMEN’S RELIEF ASSOCIATION PENSION FuND, §§ 3999-4006. 
13. FREE Lipraries, §§ 4007-4013. 
14. Bonps or Munic1PaL CorporaTions, §§ 4014, 4015. 
15. Crry Bonps ror AUDITORIUM, GymMNasIUM, PLAY GROUNDS, PUBLIO 
Batu, Etc., §§ 4016-4018. 
16. Rerunpine Ciry Bonps, §§ 4019-4025. 
17. REFUNDING BonDED ScHOOL INDEBTEDNESS, §§ 4026-4029. 
18. REFUNDING CERTAIN MUNICIPAL Bonps, §§ 4030-4037. 
19. TaxEes IN CERTAIN CoRPORATIONS, §§ 4038-4043. 
20. COLLECTION or Ciry TaxEs, §§ 4044-4049. 
21. Roap aND BripGE Taxes, §§ 4050, 4051. 
22. LooaL IMPROVEMENTS IN CERTAIN CITIES, §§ 4052, 4053. 
23. PARKS AND PuBLic Grounps, § 4054. 
24. PARKS AND Park Districts, §§ 4055-4063. 
25. VILLAGE Parks, §§ 40644071. 


ARTICLE 1— Town P.LatTs. 


§ 3942. Survey and plat to be made. When any person wishes to lay out a 
town in this state or an addition or subdivision of out-lots, such person shall 
cause the same to be surveyed and a plat thereof made which shall particularly 
describe and set forth all the streets, alleys, commons or public grounds and all 
in and out-lots or fractional lots within or adjoining said town, giving the 
names, width, courses, boundaries and extent of all such streets and alleys. 
[R. C. 1905, § 2926; R. C. 1899, § 2418.] 

§ 3943. Lots and squares numbered. All the in-lots intended for sale shall 
be numbered in progressive numbers or by squares in which they are situated, 
‘and their precise length and width shall be stated on said map or plat; 
and out-lots shall in like manner be surveyed and numbered and their precise 
length and width stated on the plat or map, together with any streets, alleys or 
roads which shall divide or border the same. [R. C. 1905, § 2927; 1887, ch. 106, 
§1; BR. C. 1899, § 2419.] 

§ 3044. Base line, how formed. The proprietor of the town, addition or 
subdivision of out-lots, by himself or agent, shall at the time of surveying 
and laying the same out cause to be planted and firmly fixed in the ground 
on the line of the main streets of said town two good and sufficient stones 
of such size and dimension as the surveyor shall direct, said stones to be at 
least two hundred and fifty yards apart; and the line thus formed shall be a 
base line from which to make future surveys; and the point or points where 
the same may be found shall be distinguished on the plat or map. _ ([R. C. 
1905, § 2928; R. C. 1899, § 2420.] 

§ 3945. Plat to be certified and acknowledged. The plat or map after 
having been completed shall be certified by the surveyor and the officers, and 
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every person whose duty it shall be to comply with the foregoing requirements 
shall at or before the time of offering said plat or map for record acknowledge 
the same before some person authorized to take acknowledgments. A certifi- 
cate of such acknowledgment shall by the officer taking the same be indorsed 
on the plat or map, which certificate of the survey and acknowledgment shall 
also be recorded and form a part of the record. ([R. C. 1905, § 2929; R. C. 
1899, § 2421.] 

§ 3946. Lands donated or granted. Streets. When the plat or map shall 
have been made out and certified, acknowledged and recorded as required 
by this chapter every donation or grant to the public, or to any individual, 
religious society or corporation, marked or noted as such on said plat or map, 
shall be deemed a sufficient conveyance to vest the fee simple of such parcel 
or parcels of land as are therein expressed, and shall be considered to all 
intents and purposes a general warranty against such donors, their heirs or 
representatives, to said domees or grantees, for their use for the uses and 
purposes therein named, expressed and intended, and no other use and pur- 
pose whatever; and the land intended to be used for the streets, alleys, ways, 
commons or other public uses in any town, city or addition thereto shall be 
held in the corporate name thereof in trust to and for the use and purposes 


set forth and expressed or intended. [R. C. 1905, § 2930; R. C. 1899, § 2422. | 

One who dedicates by plat does not convey absolute fee to public. Donovan v. Allert, 
11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91 N. W. 441. 

As to right to acquire land for park purposes by common-law dedication. Cole v. 
Minnesota & T. Co., 17 N. D. 409, 117 vt. W. 354, 17 A. & E. Ann. Cas. 304. 

The owner of property abutting on street dedicated by plat may recover for injury to 
trees planted by him. veloy v. Campbell, 16 8. D. 231, 92 N. W. 24. 

It is presumed that one who records plat of an addition containing undesignated 
spaces, which apeeee to form no part of any platted lots, dedicates such spaces as public 
streets. Atlas Lumber Co. v. Quirk, 28 S. b. 643, 135 N. W. 172. 


§ 3947. Record of plat in unorganized counties. If the county in which 
said town or addition is situated shall not be organized, the plat or map shall 
be recorded in the office of the register of deeds of the county to which such 
county is at the time attached for judicial purposes. [R. C. 1905, § 2931: 
R. C. 1899, § 2423.] 

§ 3948. Towns already laid out must comply with this chapter. When 
any town, addition or subdivision has been heretofore laid out and lots sold in 
this state by agents or proprietors, and a plat or map of the same has not been 
acknowledged and recorded in conformity with acts heretofore in force, it 
shall be the duty and it is hereby required of the county commissioners or 
majority of them in such county, or proprietor or proprietors who have laid 
out the same, or his or their legal representatives, to have the same fairly, 
fully and clearly made out, acknowledged and recorded in the proper county, 
in the form and manner required by this chapter; noticing and particularly 
describing the donation of lands or otherwise to individual societies, bodies 
politic, or for common or public purposes; provided, that if the lots shall have 
been differently numbered and sales made and they cannot be conveniently 
changed they shall be returned as originally stated; but in all other respects 
the plat or map shall conform to the requirements of this chapter. [R. ©. 
1905, § 29382; R. C. 1899, § 2424. | 

§ 3949. Fees of surveyor and register. The surveyor who shall lay out, 
survey and plat any town or addition shall be entitled to receive twenty- 
five cents for each and every in and out-lot the same may contain, unless other- 
wise agreed, and the register of deeds of the county recording the same shall 
receive the sum of two cents for each and every lot as aforesaid; the said plat 
and survey to be by him transcribed or copied into a book to be provided for 
that purpose. [R. C. 1905, § 2933; R. C. 1899, § 2425.] 

§ 3950. Penalty if sale or lease is offered before compliance with this article. 
If any person or persons shall dispose of, offer for sale or lease for any time 
any out or in-lots in any town, village or city or in any addition to any town, 
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village or city or any part thereof, which shall hereafter be laid out, until all 
the foregoing requirements of this chapter shall have been complied with, 
every person so offending shall forfeit and pay the sum of ten dollars for each 
and every lot or part of a lot sold or disposed of, leased or offered for sale. 
[R. C. 1905, § 2934; R. C. 1899, § 2426.] 

§ 3951. Penalty if officer or ‘other person neglect to do duty. If any officer 
or person whose duty it ‘is to comply with any of the requirements of this 
article shall neglect or refuse so to do, he shall forfeit and pay a sum not less 
than ten nor more than one hundred dollars for each month he shall delay a 
compliance. ([R. C. 1905, § 2935; R. C. 1899, § 2427.] 

§ 3952. Forfeitures and liabilities, All forfeitures and liabilities which 
may be incurred or arise under this chapter shall be prosecuted for and 
recovered in the name of the county treasurer; and any officer paying over 
any money to such treasurer, received under any of the provisions of this 
chapter, shall take his receipt therefor and forthwith file such receipt with 
the county auditor, and he shall charge the amount of such receipt against said 
treasurer on the books of the county. [R. C. 1905, § 2986; R. C. 1899, § 2428.] 


ARTICLE 2.— PRESERVATION OF PLATS AND PLANS. 


§ 3953. Copies of originals on file with register of deeds. For the purpose 
of preserving from mutilation and impairment the plats and plans on file in 
the register of deeds office in each organized county, the board of county com- 
missioners may, if they deem necessary, cause copies of the originals on file 
to be made on sheets of tracing cloth by a competent engineer, said sheets 
to be not less than thirty by twenty inches, nor more than thirty-one by 
twenty-one inches, and to be lettered in a workmanlike manner with suitable 
titles transcribed thereon, numbered, lettered and made up in one or more 
books, bound in suitable covers so that they may be readily removed for the 
purpose of making prints. These copies shall serve as negatives for prints, 
and shall be certified to by the engineer in charge of said work as being 
correct copies of the original. [1911, ch. 260, § 1.] 

§ 3954. Bond of engineer making copies. The board of county commis- 
sioners may, if they deem advisable, require a bond of said engineer covering 
a period of five years. [1911, ch. 260, § 2.] 

§ 3955. Written and printed matter to be typewritten and bound. All 
descriptions, dedications and written and printed matter that may be found on 
the original plats and plans shall be typewritten, properly paged, indexed and 
bound in books to correspond with the negatives heretofore mentioned, and 
shall be certified to by the engineer having said work in charge, as being 
correct copies. [1911, ch. 260, § 3.] 

§ 3956. Typewritten copies filed, but not for general use. The negatives 
for the prints, and the typewritten copies of the description and dedications 
shall be filed and not used by the public except by persons authorized by the 
county commissioners to make additional copies. [1911, ch. 260, § 4.] 

§ 3957. Prints, descriptions and dedications for general use. Said engineer 
shall furnish one set of prints from the negatives, either on paper or cloth, 
which prints shall be placed in substantial covers and bound in one or more 
books and each book furnished with an index thereto. He shall also furnish 
one set of descriptions and dedications which shall be bound and indexed to 
correspond with the prints. Said prints and supplementary descriptions and 
dedications shall be for the use of the general public, and the county commis- 
sioners are authorized to replace from time to time as may be needful, the 
prints and typewritten sheets that have become mutilated or worn out, and 
they may cause to be made at different times, prints and typewritten de- 
scriptions of all new plats and plans that hereafter may be added to the register 
of deeds office. [1911, ch. 260, § 5.] 
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§ 3958. Rate of pay for the work. The county commissioners shall not pay 
more than twenty dollars per sheet for such work performed, and this shall 
include the work necessary for making the negatives, one set of prints, the 
necessary covers, and two typewritten copies of descriptions and dedications 
heretofore mentioned. [1911, ch. 260, § 6.] 


ARTICLE 3.— VACATION OF PLATS BY District Court. 


§ 8959. District court may alter or vacate towns. The district court is 
authorized and empowered on application made by the proprietors of any town 
within the county to alter or vacate the same or any part thereof. [R. C. 
1905, § 29387; R. C. 1899, § 2429.] 

§ 3960. Notice of application, how given. If any proprietor of a town 
shall be desirous of altering or vacating the same or any part thereof, such 
proprietor shall give notice in writing of such intended application in at least 
two of the most public places in the county wherein such town may be situated, 
and insert a copy thereof in a newspaper printed or in circulation in said 
county if there is one, at least forty days prior to the sitting of the court 
to which he intends to make such application. [R. C. 1905, § 2938; R. C. 
1899, § 2430.] 

§ 3961. Proceedings for. If such applicant shall produce to the court 
satisfactory evidence that the notice required by the preceding section has 
been given, the court shall proceed to hear and determine such petition, 
and may alter or vacate such town or any part thereof, and order the pro- 
ceedings thereon to be recorded by the clerk with the records of the court. 
[R. C. 1905, § 2939; R. C. 1899, § 2431.] 


ARTICLE 4.— VACATION OF PLATS BY WRITTEN DECLARATION. 


§ 3962. Plats, how vacated. Any plat of any town, village or city or ad- 
dition thereto or any subdivision of land may be vacated by the proprietors 
thereof at any time before the sale of any lots therein by written instrument 
declaring the same to be vacated, duly executed, acknowledged or proved 
and recorded in the same office with the plat to be vacated; and the executing 
and recording of such writing shall operate to destroy the force and effect 
of the recording of the plat so vacated, and to divest all public rights in the 
streets, alleys, commons and public grounds laid out as described in such plat. 
And in cases where any lots have been sold the plat may be vacated as herein 
provided by all the owners of lots in such plat joining in the execution of the 
writing aforesaid; provided, that this article shall not be construed as apply- 
ing to any of the territory included within the limits of any incorporated 
city, town or village created and organized under and by virtue of a special 
act. [R. C. 1905, § 2940; 1887, ch. 109, § 1; R. C. 1899, § 2432.] 

§ 3963. Part of plat vacated, how. Any part of a plat may be vacated 
under the provisions and subject to the conditions of this article; provided, 
such vacating does not abridge or destroy any of the rights and privileges 
of other proprietors in said plat; and provided, further, that nothing contained 
in this section shall authorize the closing or obstructing of any public high- 
ways laid out according to law. [R. C. 1905, § 2941; 1887, ch. 109, § 2; BR. C. 


1899, § 2433.] 


As to similar provision in Towa Code 1897, § 919. see Lorenzen v. Preston, 53 Iowa, 
580, 5 N. W. 764; Conner v. Iowa City, 66 Iowa, 419, 23 N. W. 904; McGrew v. Letts- 
ville, 71 Iowa, 150, 32 N. W. 252. 


§ 3964. Proprietors’ rights, when vacated. When any part of a plat shall 
be vacated as aforesaid the proprietors of the lots so vacated may inclose the 
streets, alleys and public grounds adjoining said lots in equal proportion. 
[R. C. 1905, § 2942; 1887, ch. 109, § 3; R. C. 1899, § 2434.} 

§ 3965. Register of deeds to mark plat. The register of deeds in whose 
office the plats aforesaid are recorded shall write in plain, legible letters 
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across that part of said plat so vacated the word ‘‘ vacated,’’ and also make 
a reference on the same to the volume and page in which such instrument of 
Neves is recorded. [R. C. 1905, § 2943; 1887, ch. 109, § 4; R. C. 1899, 

§ 3966. Owner may plat again. The owner of any lots in a plat so vacated 
may cause the same and a proportionate part of adjacent streets and public 
grounds to be platted and numbered by the county surveyor, and when such 
plat is acknowledged by such owner and recorded in the office of the register 
of deeds such lots may be conveyed and assessed by the numbers given them 
on such plat. [R. C. 1905, § 2944; 1887, ch. 109, § 5; R. C. 1899, § 2436.] 


ARTICLE 5.— ERRORS AND DEFICIENCIES IN City PLaTs. 


§ 3967. Procedure for correction, method of correction, assessment for ex- 
penses. Whenever any platted addition, outlot or parcel of ground, or any 
subdivision of same within the corporate limits of any city shall be found to 
be inadequately or erroneously described in the plat, or when such plat or plats 
shall be found in error or deficient as to marked or scaled distances, angles, 
descriptions or have such other defects as will make said plat an incorrect 
and deficient plat and description of the property platted, the city council 
may by resolution declare it necessary to correct such plat or plats, or com- 
pletely replat such property, and shall publish such resolutions in the official 
paper of the city once each week for three consecutive weeks. 

Such resolution shall contain and stipulate: (a) The description of the 
property affected, (b) the nature of the errors or defects, (c) an outline of 
the proposed corrections, (d) an estimate of the probable cost of making the 
corrections as made by the city engineer or -some competent engi- 
neer or surveyor designated for that purpose, (e) that any interested owner 
may file objections to the proposed work or the cost of same and that such 
objections will be heard and considered at a meeting designated for that 
purpose, (f) the time of such meeting when the council will meet to consider all 
objections. When all objections filed at or prior to the meeting designated for 
the purpose shall have been duly heard and considered, the city council shall 
if it deems such work advisable and if the owners of the majority of the 
property affected shall not have filed a protest against same, order the city 
engineer or such other competent engineer or surveyor as shall have been 
designated in the resolution declaring the work necessary, to do the work in 
accordance with said resolutions. 

The engineer or surveyor designated to make the correction or replatting 
shall follow such original hubs, stakes, monuments and lines as are known 
to be correct and the original hubs, stakes, monuments and lines, and shall 
to the best of his ability by actual survey and measurements on the ground 
make the plat conform to the divisions, subdivisions, blocks, lots, outlots, pieces 
and parcels of land as originally laid out. All lost or disputed points, lines 
and angles shall be determined by actual survey and made to conform with 
the original survey, and shall be marked on the ground with substantial oak 
stakes in a manner customary and provided for in townsite surveys. All 
numbers, letterings and names of references fo blocks, lots, outlots, additions, 
streets, avenues, alleys, etc., shall be the same as on the original plat, and 
the revised and corrected plat shall be a true plat of the survey as originally 
made. The surveyor shall make his affidavit and certification that the plat has 
been so made to the best of his ability and shall affix same to the plat. 

The completed plat shall be filed with the city auditor who shall publish a 
notice of that fact once a week for three consecutive weeks, which notice 
shall stipulate that all interested parties may view same, and set forth a 
date when the city council will sit to hear objections to the survey as made 
and when it will consider same. 
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If in the opinion of the council an injustice has been done, it shall order 
such surveys and resurveys as it may deem necessary to determine the merit 
of any claim and shall adjourn from time to time or until such time as all the 
necessary information shall be available. [1911, ch. 289.] 

The council then shall affirm or reject the plat by resolution. If passed 
by two-thirds vote of the members elected the plat shall be recorded in the 
county in which the city is located and shall be the true and correct map of 
the property described and shall supersede any and all previous plats. All 
costs and disbursements shall be assessed against the property benefited 
according to the benefits by the city engineer which assessment shall be 
published in full by the city auditor in the official paper of the city 
and be subject to the approval of the city council after due considera- 
tion and hearing of any and all objections at a meeting designated for that 
purpose in the notice and publication of the assessment. When approved 
by the city council such assessment shall be certified to the county auditor 
and shall be payable in one annual instalment as a special assessment tax. 

Approved March 6, 1911. 


ARTICLE 6.— CHANGING Limits oF CITIES, TOWNS AND VILLAGES. 


§ 3968. Limits may be extended. On petition in writing signed by not 
less than three-fourths of the legal voters and by the owners of not less than 
three-fourths, in value, of the property im any territory contiguous to any 
incorporated city or town or village and not embraced within the limits thereort, 
the city council of the city or the board of trustees of the town or village, 
as the case may be, may by ordinance annex such territory to such city, town 
or village upon filing a copy of such ordinance with an accurate map of the 
territory annexed, duly certified by the mayor of the city or the president 
of the board of trustees of the town or village in the office of the register 
of deeds of the county where the annexed territory or the greater portion of 
it is situated, and having the same recorded therein. [R. C. 1905, § 2945; 
1887, ch. 104, § 1; R. C. 1895, § 2437. ] 

The word “ territory ” includes all the various pieces or parcels of land sought to be 
annexed or excluded. Oehbler et al. v. Big Stone City, 16 S. D. 86, 91 N. W. 450. 

Power of legislature to annex territory to municipalities. 27 L.R.A. 737. 

Extension of city limits to include toll road as t g of property for which compen- 
sation must be made. 17 L.R.A.(N.S.) 1071. 

Liability of annexed territory to pay proportionate share of existing debts. 27 L.R.A. 


(N.S.) 1147. 
Municipal liability for defects or obstructions in streets in annexed territory. 20 


L.R.A.(NS.) 575. 

Discrimination between residents or property owners in territory annexed, as to right 
to defend against annexation of territory to municipality. 17 L.R.A.(N.S.) 421. 

§ 3969. Limits may be restricted. On petition in writing signed by not 
less than three-fourths of the legal voters and by the owners of not less 
than three-fourths, in value, of the property in any territory within any 
incorporated city, town or village, and being upon the border and within 
the limits thereof, the city council of the city or the board of trustees of the 
town or village, as the case may be, may disconnect and exclude such territory 
from such city, town or village; provided, that the provisions of this section 
shall only apply to lands not laid out into city, town or village lots or blocks. 
[R. C. 1905, § 2946; 1887, ch. 104, § 2; R. C. 1895, § 2438.] 

Tract to be excluded need not be on border of town, but must be part of territory ou 
border asked to be excluded. Oehler v. Big Stone City, 16 S. D. 86, 91 N. W. 450. 

Land not necessary for public purposes may be excluded. Pelletier v. City of Ashton, 
12 S. D. 366, 81 N. W. 735. 

One signing a petition for extension of limits to include her property, and paying 
taxes for three years, is estopped to question legality of proceeding, where Sh injustice 
would result to others. State v. Citv of Pierre, 15 S. D. 559, 90 N. W. 1047 

Petition for exclusion of real property from city must show that preliminary steps 
before council have been taken to give circuit court jurisdiction. Weiland v. Ashton. 17 
8. D. 621, 98 N. W. 87. 
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Petition for excluding territory signed by sole owner, where no one resides thereon, is 
sufficient. Coughran v. Huron, 17 S. D. 271, 96 N. W. 92. 

Petitioners must prove the signing of petition for excluding territory from city b 
three-fourths of legal voters and property holders. Oehler v. Big Stone City, 16 8. B. 
86, 91 N. W. 450. 

Division of territory of municipality, town, or county, as affecting its assets and lia- 
bilities, in absence of statute on the point. 39 L.R.A.(NS.) 285. 


§ 3970. Notice of petition to be published. No final action shall be taken 
by the city council or the board of trustees, as the case may be, upon any 
petition presented in pursuance of the provisions of the last two sections 
until notice of the presentation of such petition has been given by the peti- 
tioners by publication at least once in each week for two successive weeks in 
some newspaper published in the city, town or village where the petition is pre- 
sented; or if no newspaper is published therein, then in the newspaper pub- 
Aree nearest thereto. [R. C. 1905, § 2947; 1887, ch. 104, § 3; R. C. 1895, 
$ p itsainaes steps must be complied with to give court jurisdiction. Weiland v. City 

of Ashton, 17 S. D. 621. 

[§ 3971. Petition presented to district court, when. Upon the failure of 
the city council, or the board of trustees, as the case may be, to grant the 
request contained in any petition presented in accordance with the provisions 
of sections 3968 and 3969, for thirty days after the publication of the notice 
provided for in the last section, or upon a refusal to grant such request, 
the petitioners may present their petition to the district court of the county 
in which such city, town or village or the greater portion of it is situated, 
by filing such petition with the clerk of said court. Notice of such filing 
shall be served by the petitioners upon the mayor of the city or the president 
of the board of trustees, as the case may be, together with a notice of the 
time and place when and where a hearing will be had upon such petition, at 
least ten days before the date of such hearing. The hearing on the petition 
may be had at a regular or special term of the district court or by the court 


in vacation.] [R. C. 1905, § 2948; 1887, ch. 104, § 4; R. C. 1895, § 2440.] 
This and the following section were held unconstitutional in Glaspell v. Jamestown, 11 
N. D. 86, 88 N. W. 1023. Contra, Wickhem v. Alexandria, 23 S. D. 556, 122 N. W. 597. 


[§ 3972. Duty of court. If upon the hearing the court shall find that the 
request of the petitioners ought to be granted and can be so granted without 
injustice to the inhabitants or persons interested the court shall so order. 
If the court shall find against the petitioners the petition shall be dismissed 
at the cost of the petitioners.] [R. C. 1905, § 2949; 1887, ch. 104, § 5; R. C. 
1899, § 2441.] 


urt may exclude land if necessary only to increase city’s revenue, when council re 
fuses to do so. Pelletier v. City of Ashton, 12 8. D. 366, 81 N. W. 735. 


§ 3973. Map to be filed. When any territory is annexed by ordinance or 
by order of court to any city, town or village as provided in this article, it 
shall be the duty of the mayor of the city or of the president of the board 
of trustees of the town or village, as the case may be, to cause an accurate map 
of such added territory, together with a copy of the ordinance for the annexa- 
tion or a copy of the order of court therefor, duly certified, to be filed and re- 
corded in the office of the register of deeds of the county in which such added 
territory or the greater portion of it is situated. If territory is disconnected 
or excluded from any city, town or village a copy of the ordinance or judg- 
ment therefor shall be so filed and recorded, at the expense of the petitioners 
therefor. [R. C. 1905, § 2950; 1887, ch. 104, § 6; R. C. 1899, § 2442.] 


ARTICLE 7.— CHANGING NaMEs OF Towns OR VILLAGES. 

§ 3974. Petition. When any number of the inhabitants of any town or vil- 
lage shall desire to change the name thereof, there shall be filed in the office of 
the county auditor a petition for that purpose, which must be signed by at 
least two-thirds of the qualified electors of said town or village, setting forth 
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the name by which said town or village is known, its location as near as 
practicable, and giving the name which they desire the town shall thereafter 
be known by. [R. C. 1905, § 2951; 1885, ch. 31, § 1; R. C. 1899, § 2443.] 

§ 3975. Notice. Notice of the filing of such petition and the time and place 
when the same shall be heard and the objects and purposes thereof shall be 
given by posting up a written or printed notice in at least five public places 
in the town or village, the name of which is sought to be changed, at least 
four weeks before the meeting of the board of county commissioners. [R. C. 
1905, § 2952; 1885, ch. 31, § 2; R. C. 1899, § 2444.] 

§ 3876. Duty of county commissioners. At the next regular meeting of 
the board after such notice shall have been posted as aforesaid, the board 
shall proceed to hear and determine the petition unless the hearing is for good 
cause continued until the next meeting; and the board shall on the hearing 
of said petition also hear any remonstrance against the proposed change; 
and if on hearing it shall appear to the board that two-thirds of the qualified 
electors of the town or village in good faith signed said petition for change 
of name and desired the same, then the board shall order said name to be 
cote as prayed for. [R. C. 1905, § 2953; 1885, ch. 31, § 3; R. C. 1899, 

2445. 


§ 3977. Record. The order of the board shall thereupon be entered of 
record, giving the name of the town or village as set forth in such petition, 
the new name given, the time when the change shall take effect, which shall 
not be less than thirty days thereafter, and directing that notice of said change 
shall be published in at least one newspaper published in the county, if any, 
and if there is no newspaper published in the county, then such notice shall 
be published by posting the same for four weeks on the front door of the court 
house in which the last term of the district court of said county was held. 
[R. C. 1905, § 2954; 1885, ch. 31, § 4; R. C. 1899, § 2446.] 

§ 3978. Proof of publication to be filed. Proof of such publication shall 
be filed in the office of the county auditor; and on the day fixed by the board 
as aforesaid the change shall be complete ; provided, that whenever the name 
of any town or village shall be changed under the provisions of this article 
the county auditor shall immediately notify the register of deeds who shall 
note the change of name upon the plat of said town or village with the 
date thereof. [R. C. 1905, § 2955; 1885, ch. 31, § 5; R. C. 1899, § 2447.] 

§ 3979. Costs. In all cases arising under the provisions of this article 
where there is no remonstrance or opposition to said petition, the petitioners 
shall pay all costs; but in all other cases costs shall abide the result of the 
proceeding and be taxed to either party in the discretion of the board, or 
divided equitably between the parties. [R. C. 1905, § 2956; 1885, ch. 31, § 6; 
R. C. 1899, § 2448.] 


ARTICLE 8.— CHANGING WARDS. 


§ 3980. Petition. Notice. When a petition shall be presented to the mayor 
and council of any city or the president and trustees of any town or village, 
signed by a majority of the legal voters thereof, to be determined by the 
number of names on the poll list of the last regular election, praying for a 
change in the name, number or boundary of wards of said city, town or village, 
the council of such corporation shall at once cause to be published in a weekly 
newspaper of the city or village, in at least three issues, a notice of the day, 
hour and place of meeting at which they will consider such petition. [R. C 
1905, § 2957; 1887, ch. 110, § 1; R. C. 1899, § 2449.] 

§ 3981. Council may order change, when. If it shall appear to the council 
or trustees that the change petitioned for is desirable and for the best in- 
terests of the city, town or village the council may by a majority vote of all 
the members elect order the change desired, but no such change shall take 
effect until the next regular election. [R. C. 1905, § 2958; 1887, ch. 110, § 2; 
R. C. 1899, § 2450. ] a 
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§ 3982. Plats and records to be changed. The council shall direct the 
corporation attorney to cause such needful changes in papers, plats and 
matters of record as the change may demand. [R. C. 1905, § 2959; 1887, ch. 
110, § 3; R. C. 1899, § 2451.] 

§ 3983. Duty of clerk. It shall be the duty of the town, village or city 
clerk or auditor to make such changes in the assessment lists as the change 
. ite necessitates. [R. C. 1905, § 2960; 1887, ch. 110, § 4; R. C. 1899, 

2452. 

§ 3984. Manner of holding election in new ward. Ten days before the 
next regular election the council shall designate the proper polling place or 
places for the new ward or wards, appoint judges and clerks, and make all 
necessary provisions for holding the election in the new ward or wards, 
naming the several officers to be chosen. [R. C. 1905, § 2961; 1887, ch. 110, 
§ 5; R. C. 1899, § 2453.] 


ARTICLE 9.— LOCATING AND VACATING STREETS AND ALLEYS. 


§ 3985. Power to open, improve and vacate streets and alleys. Any city, 
town or village is authorized and empowered through its proper municipal 
officers, to lay out, open, grade and otherwise improve the streets, alleys, 
sewers, sidewalks and crossings therein and to vacate the same. When it 
becomes necessary in order to make any of the improvements herein specified, 
to take or damage private property, such municipal corporation may exer- 
cise the right of eminent domain for any public use authorized by law in 
the manner provided in chapter 36 of the code of civil procedure. In case 
private property is taken or damaged for a purpose not of direct benefit to 
the entire municipal corporation, the damages assessed by the jury shall be 
paid by the owners of real property who are to be directly benefited by the 
proposed local improvement, and the jury shall assess the amount to be paid 
by each owner of real property benefited, but the action shall be conducted 
by and in the name of the municipal corporation. [R. C. 1905, § 2962; 1897, 
ch. 102; R. C. 1899, § 2454.] 

Damages how assessed and cost of improvement apportioned as provided by this sec- 
tion. City of Fargo v. Keeney et al., 11 N. D. 484, 92 N. W. 836. 
Property devoted to public use may be appropriated under power of eminent domain. 
Winona & St. P. Ry. Co. v. Watertown, 4 g. D. 323, 56 N. W. 1077. 
Right to take property for streets and alleys. 22 L.R.A.(NS.) 111. 
Compulsory use of private property in road work. 42 L.R.A.(N.S.) 1045. 
Acquisition by municipality of right of way for drain. 65 L.R.A. 273. 
Taking of property for sewers as a public purpose. 22 L.R.A.(N.S.) 168. 
Extension of city limits to include toll road as taking of property for which compensa- 
tion must be made. 17 L.R.A.(N.S.) 1071. 
Liability of municipal corporation for removal of lateral or subjacent support of land. 
we riability of municipal f tr h 
iability of municipality for injury to abutting pro rom bringing street to the 
ade “eteblished in the a Aeaee, under soestteationat provision acainat “ damag- 
g,” private property for public use without compensation. 7 L.R.A.(N.S.) 108. 
Necessity of making compensation on laying out street across railroad property. 24 
L.R.A.(N.8.) 1226. 
Right of railroad company to compensation for the crossing of its track, where it 
daa a street or highway, by an electric road. 29 L.R.A. 485; 13 L.R.A.(NS.) 
16. 

§ 3986. Surveys. Whenever the village board of trustees of any incorpo- 
rated village shall deem it necessary to open, lay out, widen or enlarge any 
street or alley or public place within the village it shall cause an accurate 
survey and plat of the same to be made by the county surveyor or other 
competent civil engineer with an estimate of the probable cost of the improve- 
ment, and shall cause the same to be filed in the office of the village clerk and 
retain a copy in his office. [1907, ch. 262, § 1.] 

§ 3987. Taking private property. Whenever it shall be necessary to take 
private property in order to open, lay out, widen or enlarge any street, alley 
or any public place in any incorporated village, the same shall be done by 
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purchase, or under the provisions of the code of civil procedure providing for 
the exercise of the right of eminent domain; and whenever any judgment 
for damages to property so taken for any such improvement shall be entered, 
the village board of trustees shall cause special assessments to be levied upon 
the property benefited thereby to pay such judgment; provided, that not more 
than one-fourth thereof may be paid by the levy of a general tax upon all 
taxable property in the village. [1907, ch. 262, § 2.] 

_§ 3988. Fixing grades. The village board of trustees of an incorporated 
village may by ordinance establish the grade of all streets, alleys and side- 
walks in the village as the convenience of the inhabitants may require, and a 
record of the same shall be kept together with a profile thereof in the office 
of the village clerk; provided, that after the grade of any street has been 
established as provided in this section, the village shall, if it change the grade, 
be liable to the abutting property owners for any damages they may sustain by 
reason of any permanent improvements having been made by them to conform 


to the grade as first established. [1907, ch. 262, § 3.] 
unicipal liability for injury to abutting phe adhe Beda changing street grade under 
constitutional provision against “damaging” private property for public use without 
compensation. 86 L.R.A.(N.S.) 1194. 


§ 3989. Vacation of streets and alleys. Petition. Appeal. No public 
grounds, streets or alleys, or parts thereof over or under or through which 
shall have been constructed lengthwise sewers or watermains by the village, 
or watermains, gas, steam or other pipes or telephone or telegraph lines by 
the village’s grantees of the right-of-way therefor, shall be vacated and no 
other public grounds, streets or alleys, or parts thereof, within the village 
shall be vacated or discontinued by the village board of trustees except upon 
a petition of a majority of the owners of property on the line of such public 
grounds, streets or alleys resident within the village. Such petition shall 
set forth the facts and reasons for such vacation accompanied by a plat of 
such public grounds, streets or alleys proposed to be vacated, and shall be 
verified by the oath of at least two of the petitioners, and the consent in 
writing of all the owners of the property adjoining the plat to be so vacated. 
The village board of trustees shall thereupon, if they deem it expedient that 
the matter should be proceeded with, order the petition to be filed with the 
clerk of the village, who shall give notice of publication in a legal newspaper 
of the village or if no legal newspaper is published in the village, then in any 
legal newspaper in the county wherein said village is located, for four weeks. 
at least ence each week, to the effect that such petition has been filed as 
aforesaid, and stating in brief its object and that said petition will be heard 
and considered by the village board of trustees or a committee thereof on a 
certain day therein specified, not less than thirty days after the first publica- 
tion of such notice. The village board of trustees or such committee as may 
be appointed by it for the purpose, at the time and place appointed, shall 
investigate and consider the matter, and shall hear the testimony and ev}- 
dence of persons interested. The village board of trustees, thereupon after 
hearing the same, or upon the report of such committee favoring the granting 
of such petition, may by resolution passed by a two-thirds vote of all the 
members-elect declare such public grounds, streets or alleys or highways 
vacated, which resolution, before the same shall go into effect, shall be pub- 
lished as in the case of ordinances and thereupon a transcript of such resolu- 
tion duly certified by the village clerk shall be filed for record and duly 
recorded in the office of the register of deeds of the county. and shall have 
the effect to convey to the abutting property owners all of the right and title 
of the village to the property so vacated. Any persons aggrieved thereby may 
within twenty days after publication of such resolution appeal to the district 
court of the county under the same regulations as in the case of opening 
streets and alleys, and the judgment of the court therein shall be final. All 
expenses incurred in vacating any such public grounds, streets or alleys, must 
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be paid by the petitioners, who shall deposit with the village treasurer such 
sum as may be necessary therefor, before any such expense is incurred, and 
the amount so to be deposited shall be determined by the village board of 
trustees, and any part thereof not used for the expenses shall be returned. 
[1907, ch. 262, § 4.] 


Vacation of street by acts of public authorities. 26 L.R.A. 821. 
Right of abutting owner to compensation for vacation of highway. 86 L.R.A.(N.S.) 


1115. 
where street is vacated and used for railroad purposes. 36 L.R.A.(N.S.) 790. 

Power of municipality as agus abutting owner to vacate street and devote land to 
private purposes. 22 L.R.A.(N.S.) 530. 

Right of property owner whose means of access from one direction is shut off or in- 
terfered with by closing of adjoining street, or portion of street on which he is situated. 
2 L.R.A.(N.S.) 269; 30 L.R.A.(N.S.) 637. 

Injury to abutter’s easement of light, air and access by vacating street. 14 L.R.A. 
370, 


ARTICLE 10.— WATERWORKS AND FIRE APPARATUS. 


8 3990. Authorized to purchase fire apparatus, etc. All cities, towns and 
villages in this state having a population of one thousand inhabitants or more 
are authorized and empowered to purchase, erect, lease, rent, manage and 
maintain any system or part of system of waterworks, hydrants and supply 
of water, telegraph fire signals or fire apparatus that may be of use in the 
prevention and extinguishment of fires; and to pass such ordinances, penal 
or otherwise, as may be necessary for the full protection, maintenance, man- 
agement and control of the property so leased, purchased or erected. The 
city council or board of trustees of such city, or municipal corporation 1s 
authorized and empowered to assess, levy and collect taxes for the purposes 
aforesaid, and to do all acts necessary to carry such lease and contracts 
of purchase, erection or maintenance into effect, and to pay the stipulated 
rent or contract prices for the property so leased, purchased, erected or to be 
maintained; provided, that any such lease or contracts for purchase, erection 
or maintenance which shall stipulate for an annual payment greater than an 
annual levy of seven mills upon each dollar of the assessed valuation of such 
city or municipal corporation shall not be authorized until the contract pro- 
viding therefor shall first have been submitted to a vote of the people of such 
_eity or municipal corporation at a general or special election and ratified 
by a majority of the voters of said city or municipal corporation voting at 
such election. [R. C. 1905, § 2963; 1899, ch. 172; R. C. 1899, § 2459.] 

Power to assess abutting property for expense of laying water mains. Lee v. Town of 
Mellette, 15 8. D. 586, 90 N. W. 855. 

City may sever connection with lateral pipes to water mains when abutting owner re- 
fuses to pay for repairing. Jackson v. Ellendale, 4 N. D. 478, 61 N. W. 1030. 

Power of legislature to compel municipality to establish water plant, or to purchase 
existing plant. 44 L.R.A.(N.S.) 1189. 

Taxation of waterworks owned by municipality. 60 L.R.A. 851. 

Is power conferred upon a municipality to provide waterworks limited to establish- 
ment of a municipal plant. 19 L.R.A.(N.S.) 183. 

Contract to purchase plant for municipal water supply. 61 L.R.A. 46. 

woo of municipality to make profit from ita water or lighting plant. 24 L.R.A. 
(N.S.) 290. 

Effect of limitation of municipal indebtedness upon the acquisition of a water supply. 
59 L‘R.A. 604; 12 L.R.A.(N.S.) 433. 

Right of taxpayer in absence of statute to enjoin unlawful expenditures for water- 
works. 36 L.R.A.(N.S.) 20. 

Liability of municipality operating a waterworks system, for breach of duty to con- 
sumer. 42 L.R.A.(N.S.) 286. 

for lack of water to extinguish fire. 23 L.R.A. 146; 61 L.R.A. 95; 25 L.R.A. 


(N.8.) 239; 36 L.R.A.(N.S.) 1045. 

——for tort in connection with waterwerks system. 61 L.R.A. 58; 25 L.R.A.(N.S.) 
239. 

Liability of water company in tort for loss to one sustaining no contract relation with 
it, by its failure to comply with its contract with the municipality. 6 L.R.A.(N.S.) 
1171; 21 L.R.A.(N.S.) 1021. 
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§ 3991. How construed. The last section shall not be construed to modify 
or affect the power of any city, town or village or the power of the city 
council or board of trustees thereof as authorized and granted by the charters 
of such cities, towns or villages or the laws under which they were incorpo- 
rated, where said charter or law shall have expressly given to such municipal- 
ity the power to lease, rent or maintain such property. [R. C. 1905, § 2964; 
1887, ch. 105, § 2; R. C. 1895, § 2460.] 

§ 38992. Election to determine sale. When any city, town or village shall 
own the waterworks system of such city, town or village, neither the city 
council nor the authorities of any such city, town or village shall have author- 
ity to sell or dispose of such waterworks system, mains, pumping stations or 
any part thereof, unless the proposition to sell the same shall first have been 
submitted to the legal voters of such city, town or village at a special election 
called for that purpose, and such sale shall have been authorized by a majority 
vote of all the votes cast at such election; provided, that nothing herein shall 
prevent the city council of any city from selling or disposing of any machinery, 
material or other property belonging to any such system which may have 
become inadequate or insufficient for the purpose for which the same was in- 
tended to be used. [R. C. 1905, § 2965; 1893, ch. 134, § 1; R. C. 1899, § 2461.] 


ARTICLE 11.— INSURANCE TAX FOR FIRE DEPARTMENTS. 


§ 3993. Duty of clerk. The clerk of each city, town or village in this 
state having an organized fire department shall on or before the thirty-first 
day of October in each year make and file with the state auditor his certificate 
stating the existence of such department, the date of its organization, the 
number of steam, hand or other engines, hook and ladder trucks, and hose 
carts in actual use, the number of organized companies, the number of mem- 
bers of each company, and the system of water supply in use in such depart- 
ment, together with such other facts as the. auditor may require. [R. C. 
1905, § 2966; 1887, ch. 58, § 1; R. C. 1899, § 2462.] 


As to right of hose company to share of insurance pramium moneys under statute. 
Continental Hose Co. No. 1 v. Fargo, 17 N. D. 5, 114 N. W. 834. 


§ 3994. State auditor to furnish blanks. Insurance companies to make 
statements. The blanks required by law to be furnished by the state auditor 
to insurance companies shall contain the names of the cities, towns and 
villages entitled to benefits under this article, and every imsurance company 
doing business in this state shall include in its annual statement the amount 
of all premiums received by them upon policies issued on property within the 
corporate limits of such city, town or village during the year ending on the 
preceding thirty-first day of December. [R. C. 1905, § 2967; 1887, ch. 53, § 2; 
R. C. 1899, § 2463.] 

§ 3995. State auditor to issue warrants. The state auditor on the first 
day of June thereafter shall issue and deliver to the treasurer of such city, 
town or village, having an organized fire department entitled to the benefits 
of this article, his warrant upon the state treasurer for an amount equal to two 
per cent of the premium received upon policies issued on property in any 
city, town or village, which warrants shall be numbered consecutively, and 
shall each specify the date of its issuance and to whom payable, and such 
warrants shall be paid by the state treasurer to the treasurer of such city, 
town or village, upon presentation thereof, and when so received by said 
treasurer the same shall be paid over to the treasurer of each separate organ- 
ized fire company or companies, in equal proportion, who are members in 
good standing in the North Dakota firemen’s association, and having a mem- 
bership of at least fifteen members for a period of eight months prior to the 
date of the certificate of the clerk, as provided in section 3993, and having 
the management of at least one steam, hand or fire engine, hook and ladder 
truck or hose eart, upon the written order of such company or companies, 
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approved by the city, city council, trustees or other governing body of such 
city, town or village; provided, that in cities, towns and villages having a 
paid fire department, the amount so received by the city, town or village treas- 
urer shall be placed in a fund to be disbursed by the city council, trustees 
or other governing body of such city, town or village in maintaining such 
fire department. [R. C. 1905, § 2968; R. C. 1899, § 2464; 1901, ch. 208, § 1.] 


Appropriation of insurance tax to fire companies is constitutional. Cutting v. Taylor, 
3S. D. 11, 51 N. W. 949, 15 L.R.A. 691. 

On right to injunction against city treasurer to determine rights of fire companies to 
aon claimed under statute. Continental Hose Co. No. 1 v. Mitchell, 15 N. D. 144, 105 

. W. 1108. 


§ 3996. Qualifications of fire department and companies. No city, town or 
village having one or more organized fire companies therein, shall be entitled 
to any of the benefits arising from this article, unless the fire department or 
companies shall have been in actual existence eight months prior to the filing 
of the certificate required by section 3993, and unless such fire department or 
company shall have had for such period, as a part of its equipment, at least one 
steam, hand or other fire engine, truck or hose cart, with a membership of at 
least fifteen persons for said period of eight months. [R. C. 1905, § 2969 ; 1887, 
ch. 53, § 4; R. C. 1899, § 2465; 1901, ch. 208, § 1.] 

- § 3997. Secretary to notify treasurer. It shall be the duty of the secretary 
of the North Dakota firemen’s association to notify the treasurer of each city, 
town or village, entitled to the benefits of this article, on or before the first day 
of June each year, of the name of the treasurer of each department or separate 
organized company in good standing in the North Dakota firemen’s association. 
[R. C. 1905, § 2970; 1901, ch. 208, § 2.] 

§ 3998. Failure to file certificate a waiver. If the certificate required by sec- 
tion 3993 is not filed with the auditor on or before the thirty-first day of 
October in each year, the city, town or village so failing to file such certificate 
shall be deemed to have waived and relinquished its right for such year to the 
appropriation herein provided for; provided, however, that in case where any 
city has filed its certificate for three successive years and drawn money 
thereunder for such years, the certificate herein provided for may be filed at any 
time up to and including March first of the succeeding year without waiving 
the right to the appropriation herein named. [R. C. 1905, § 2971; 1887, ch. 53, 
§ 5; R. C. 1899, § 2466; 1901, ch. 99.] 


ARTICLE 12.— FIREMEN’S RELIEF ASSOCIATION PENSION FUND. 


§ 3999. Paid fire department and firemen’s relief association. In cities, 
towns and villages having a paid fire department and a duly organized and 
incorporated firemen’s relief association, the amount received by the city, town 
or village treasurer, as provided in section 2968, of article 9, revised codes of 
North Dakota, 1905 [section 3995 herein], shall be apportioned as follows: 
One-half shall be placed in a fund to be disbursed by the city council, trustees 
vr other governing body of such city, town or village in maintaining such fire 
department and one-half shall be paid to the treasurer of the fireman’s 
relief association, to be disbursed only for the following purposes, viz. : 

First: For the maintenance of the fireman’s relief association. 

Second: For pensions and the relief of sick, injured and disabled members 
of any fire department in such city, town or village and their widows and 
orphans. 

Third: For the payment of service pensions as hereinafter provided in such 
amounts and in such manner as its articles of incorporation and by-laws shall 
designate. Every such fire department relief association organized under any 
law of this state may pay out of any funds received from the state, or other 
source, a service pension, in such amounts, not exceeding forty dollars per 
month, as may be provided by its by-laws to each of its members who have 
heretofore retired or may hereafter retire, who has reached or shall hereafter 
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reach the age of fifty years, and who has done, or hereafter shall do, active duty 
for twenty years or more as a member of a volunteer, paid or partially paid 
and partially volunteer fire department in the municipality where such associa- 
tion exists, and who has been, or shall hereafter be a member of such fire 
department relief association at least ten years prior to such retirement, and 
who complies with such additional conditions as to age, service and member- 
ship as may be prescribed by the by-laws of such association. Such pensions 
shall be uniform in amount, but all may be decreased or increased, within the 
amount above specified, whenever the amount of funds on hand renders such 
action advisable. No such pensions shall be paid to any person while he 
remains a member of a fire department, and no person receiving such pension 


shall be entitled to other relief from such association. [1909, ch. 123, § 1.] 

ey a of law imposing tax on insurance companies for benefit of firemen. 13 L.R.A. 

8.) 1147. 

Nature and circumstance of injury as affecting right to share in pension or insurance 
fund for firemen. 20 L.R.A.(N.S.) 1176. ; 

Requiring agent of foreign insurance company to contribute to maintenance of fire de- 
partment or firemen’s fund. 24 L.R.A. 299. 

Power of legislature to require municipality to pension firemen. 34 L.R.A.(N.S.) 608. 


§ 4000. Qualifications for relief and pensions. The qualifications as to age 
and term of service, shall not apply to members of such fire department, who. 
make application for a pension on account of injuries or disabilities, which unfit 
them for the duties of an active fireman, and such relief association shall pay 
a pension to such members, or to the widows and orphans of deceased firemen, 
in such sums and under such limitations and conditions, as its articles of incor- 
poration and by-laws shall provide and permit. [1909, ch. 123, § 2.] 

§ 4001. Association to reduce amount of pensions. Every such association 
shall at all times have and retain the right to reduce the amount of pensions or 
to increase them whenever the amount of funds on hand or for other good 
reasons, such reductions or increase seems advisable or proper to such relief 
association, but said pension shall not exceed the amount of forty dollars per 
month to any pensioner or to any one family. [1909, ch. 123, § 3.] 

§ 4002. Secretary and treasurer of relief associations to make annual report. 
The secretary and treasurer of every such relief association shall prepare annu- 
ally a report of all receipts and expenditures of such association for the pre- 
vious year, showing for what purpose the money was paid and expended, and 
to whom, which report shall be filed in the office of the city auditor of the city 
and the clerk of the town or village in which such association is situated and a 
duplicate of such report shall also be filed with the state auditor before any 
money shall be paid to any such relief association. The money paid to such 
relief association shall be expended only for the pensioning and relief of sick, 
injured, disabled and retired members of any fire department in such city, 
town or village, and their widows and orphans as authorized and permitted 
by this article. [1909, ch. 123, § 4.] 

§ 4003. Defining firemen entitled to pension or relief. For the purpose of 
this article no substitute fireman, or any one serving on probation, or any 
fireman in a city, town or village having a relief association in its fire depart- 
ment who is not a member of such association, shall be deemed to be a fireman 
within the meaning of this article. The treasurer of every such relief associa- 
tion before entering upon the duties of his office, shall give a good and sufficient 
bond to said relief association conditioned for the faithful discharge of the 
duties of his office, and for the safe keeping and paying over, according to law, 
of all moneys which come into his hands as such treasurer. [1909, ch. 123, § 5.] 

§ 4004. Pensions not subject to legal process. No payments made or to be 
made by such association to any member on the pension roll shall be subject to 
Judgment, garnishment or execution, or other legal process, and no persons 
entitled to such payments shall have the right to assign the same, nor shall 
the association have the authority to recognize any assignment, or pay over any 
sum which has been assigned. [1909, ch. 123, § 6.] 
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§ 4005. Public examiner to make annual examination. It shall be the duty 

of the public examiner to annually examine the books and accounts of the 
secretary and treasurer of such relief association receiving funds under the 
provisions of this article, and if he finds that the money or any part of it has 
been or is being expended for unauthorized purposes, he shall report the same 
to the governor. The governor shall thereupon direct the state auditor not to 
Issue any warrants for the benefits of the fire department or relief association 
of such city, town or village, until it shall be made to appear to the public 
examiner, who shall report the fact to the governor, that all money wrongfully 
expended has been replaced. The governor may take such further action as 
the emergency may demand. [1909, ch. 123, § 7.] 
_ § 4006. Powers of association through trustees. Said association, through 
its board of trustees and officers shall have full charge, management and 
control, of said funds herein provided for, which said funds shall be derived 
from the following sources: 

First: From interest, rents, gifts or money from other sources. 
evan From funds received from the state of North Dakota. [1909, ch. 


ARTICLE 13.— Free LIBRARIES. 


§ 4007. Library fund, how provided. The city council of each city, not 
exceeding in population fifty thousand inhabitants, and each village or town- 
ship board of every village and township containing over four hundred inhab- 
itants, shall have the power to establish and maintain a public library and 
reading room, and for such purpose may annually levy and cause to be col- 
lected, as other taxes collected, a tax not exceeding four mills on each dollar 
of the taxable property of such city, village or township, to constitute the 
library fund, which fund shall be kept separate and apart from the other 
' money of the city, village or township, by the treasurer thereof, and the same 
shall be used exclusively for such purpose, provided, that no library shall be so 
established without first receiving the approval of the majority of the electors 
of such city, village or township, voting on such question at any general elec- 
tion at which it may be submitted to a vote. [1911, ch. 179; 1909, ch. 155; 
R. C. 1905, § 2972; 1887, ch. 56, § 1; R. C. 1899, § 2467; 1901, ch. 97.] 

§ 4008. Board of directors. Appointment. For the government of such 
library and reading room there shall be a board of five directors appointed from 
the citizens of such city, village or township, of both sexes, who shall be 
appointed by the board of education or school board of such city or village, or, 
where there is no incorporated city or village, by the board of supervisors of such 
township ; and there shall be one member of such board of education or school 
board or board of supervisors appointed as one of the directors of such library 
and reading room. Such directors shall hold their office for three years from 
the first day of July in the year of their appointment, and until their successors 
are appointed, but upon their first appointment they shall divide themselves 
at their first meeting by lot into three classes, and one of such directors shall 
hold office for one year and two for two years and the remaining two for three 
years, and thereafter there shall be appointed in each year the requisite num- 
ber to fill the vacancies caused by the expiration of the terms of those going 
out of office in such year. All vacancies shall be immediately reported by the 
board of directors to the board of education, school board or board of super- 
visors and filled by such board of education, school board or board of super- 
visors, and if for an unexpired term, for the residue of the term only. No 
compensation whatever shall be paid or allowed any director in such official 
capacity. (1909, ch. 155; R. C. 1905, § 2973; 1887, ch. 56, § 2; R. C. 1899, 
§ 2468 


§ 4009. Board of directors. Duties. Powers. Said directors shall imme- 
diately after their appointment meet and organize by electing from their 
number a president and secretary. They shall make and adopt such by-laws, 
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rules and regulations relating to the duties of officers and for the management 
of the library and reading room as may be expedient, not inconsistent with this 
article. They shall have the exclusive control of the expenditures of all moneys 
collected for or contributed to the library fund, and the supervision, care and 
custody of the library property, rooms or buildings constructed, leased or set 
apart for that purpose, and such money shall be drawn from the treasury by 
the proper officers upon vouchers of the board of directors without being 
otherwise audited. They may, with the approval of the board of education or 
school board or board of township supervisors aforesaid, without which no 
lease, purchase or contract therefor shall be valid, build, lease or purchase an 
appropriate building and purchase a site therefor, not, however, employing in 
such purchase or building more than one-half of the income in any one year. 
(1909, ch. 155; R. C. 1905, § 2974; 1887, ch. 56, § 3; R. C. 1899, § 2469.] 

§ 4010. Regulations governing use of library. Every library and reading 
room established under this article shall be forever free for the use of the 
inhabitants of the city, village or township where located, always subject to 
such reasonable rules and regulations as the board of directors may deem neces- 
sary to adopt and publish to render the use of said library and reading room of 
the greatest benefit, and the board may exclude from the use of said library 
and reading room any and all persons who shall willfully violate such rules. 
[1909, ch. 155; R. C. 1905, § 2975; 1887, ch. 56, § 4; R. C. 1899, § 2470.] 

§ 4011. Annual report. The board of directors shall make an annual report 
on July first of each year to the said board of education or school board or 
board of supervisors stating the condition of the library and property, the 
various sums of money received from all sources, and how much money has 
been expended and for what purpose, the number of books and periodicals on 
hand, the number added by purchase or gift during the year, the number lost 
and loaned out, the character and kind of books contained in the library, with 
such other statistics, information and suggestions as they may deem of genera] 
interest and a copy of said report shall be filed with the city council or town- 
ship board and the state library commission. [1909, ch. 155; R. C. 1905, § 2976; 
1887, ch. 56, § 5; R. C. 1899, § 2471.] 

§ 4012. Donations. All persons desirous of making donations of money, 
books, personal property or real estate for the benefit of such library shall 
have the right to vest the same in the board of directors, to be held and con- 
trolled by such board when accepted for the use of such library and reading 
room, and as to such accepted property said board shall be held and considered 
to be special trustees. [1909, ch. 155; R. C. 1905, § 2977; 1887, ch. 56, § 6; 
R. C. 1899, § 2472.] 

§ 4013. City council appropriate funds. To aid and facilitate the organi- 
zation of a library in any city, village or township, as in this article provided, 
where the same is required by the people thereof, and where in any city the 
sum of four hundred dollars or more shall have been donated and deposited 
with the city treasurer for that purpose, and in any village or township where 
the sum of one hundred and fifty dollars or more shall have been donated and 
deposited with the village or township treasurer for the benefit of such library, 
and also where such amount shall, prior to the passage of this code, have been 
donated and expended for the purchase of a library existing in any such city, 
village or township, the city council of such city is authorized and it shall be 
its duty to appropriate two hundred dollars from the general fund of such city 
for such library, for which amount a warrant shall be drawn on the city 
treasurer ; and the board of trustees of such village or the board of supervisors 
of such township are authorized and it shall be their duty to appropriate one 
hundred dollars from the general fund of such village or township for such 
library, for which amount a warrant shall be drawn on such village or town- 
ship treasurer; provided, that in the case of any library associations now 
existing it shall first agree to turn over to the library and reading room thus 
established all books, periodicals and other property. The treasurer of such 
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city, village or township shall accept such warrant and apply the proceeds from 
the sale of the same to the library fund, which, together with the amount 
donated, shall be held subject to the order of the board of directors for such 
library, and the payment of such warrant shall be provided for in the next 
assessment of taxes in such city, village or township, and such library may be 
organized without submitting the same to a vote as provided in section one. 
[1909, ch. 155; R. C. 1905, § 2978; 1887, ch. 56, § 7; R. C. 1899, § 2473.] 


ARTICLE 14.— Bonps oF MUNICIPAL CORPORATIONS. 


§ 4014. Bonded indebtedness. For what incurred. Limit of. Any city or 
municipal corporation in this state may incur a bonded indebtedness for the 
purpose of erecting public school buildings and other buildings for city pur- 
poses, purchasing fire apparatus, putting in water works, sinking public wells 
or cisterns and putting in sewers and improving streets, which said indebted- 
ness, together with the indebtedness which then exists shall not, except as 
otherwise provided, exceed five per cent of the assessed valuation of the tax- 
able property in such city or municipal corporation as shown by the return of 
the assessor for the year next preceding the time at which such indebtedness 
shall be incurred. Provided, that any incorporated city may by a three-fourths 
vote of resident property owners increase such indebtedness three per centum 
on such assessed value beyond said five per cent limit. [1911, ch. 76; R. C. 
1905, § 2979 ; 1887, ch. 16, § 1; 1890, ch. 97, § 1; R. C. 1899, § 2474.] 

Liability of government or other public body for its own obligations, stolen from it. 
39 L.R.A.(N.S.) 444. 7 
Issue of bonds in payment of municipal water works. 61 L.R.A. 49. 
ies ose as necessary parties to proceedings to invalidate municipal bonds. 3 L.R.A. 
etd weldah bonds as subject of attachment as tangible property. 36 L.R.A.(N.S8.) 421. 
Right of taxpayer, in absence of statute, to enjoin issuance or payment of municipal 
bonds. 36 L.R.A.(N.S.) 3. 

§ 4015. Bonds, how issued. Election. The bonds issued for the purposes 
mentioned in the last section shall be issued by the city council or board of 
trustees of any city or municipal corporation only upon a majority vote of the 
qualified electors of such city or municipal corporation voting thereon at an 
election regularly called for that purpose and in accordance with the provisions 
of the charter of such city or municipal corporation governing the issuance 
and sale of bonds; provided, that in all cities and municipal corporations where 
the charter does not provide the manner of calling and holding an election for 
the purpose aforesaid, a special election shall be called and held as herein 
provided, or such question may be submitted at any annual election. The city 
council or board of trustees at any regular meeting thereof may decide to call 
a special election to vote bonds for any of the purposes stated in section 4014, 
and they shall give at least fifteen days’ public notice of such election by at 
least two publications thereof in a weekly newspaper published therein, or if 
there is no such newspaper then by posting such notice in five public places in 
such city. Such notice shall state the amount and denomination of the bonds 
to be voted for, the rate of interest thereof, the purpose for which such bonds 
are to be issued, the form of the ballots to be used and the time and place of 
holding such election. The judges and clerks shall be appointed and the elec- 
tion shall be conducted as provided by the charter of said city for conducting 
annual elections, and the returns shall be canvassed and in like manner re- 
turned. This article shall not be construed to limit or restrict the powers 
already conferred by any special charter upon the council of any city or 
municipal corporation. The bonds voted as provided for in this article shall 
be sold at not less than par value. [R. C. 1905, § 2980; 1887, ch. 16, §§ 2, 3; 
R. C. 1899, § 2475.] 


Object or purposes that may be combined in a single question as to the issuance of 
bonds submitted to voters of a eae Aaah fe 26 L.R.A.(N.S.) 665. 
On what basis majority essential to adoption of proposition for issuing municipal 
bonds is to be computed. 22 L.R.A.(N.S.) 478. 
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ARTICLE 15.— C1Ty BonDs FoR AUDITORIUM, GYMNASIUM, PLay GRouNDSs, PuBLIC 
Batus, Etc. 


_§ 4016. Bonded indebtedness, purposes for which incurred. The board of 
city commissioners or the city council of any city shall have the power to 
submit to a vote of the electors at any general or special election propositions 
for the issuing of bonds for the erection of a muncipal auditorium, armory, 
the erection of a joint auditorium and armory, public play grounds, a public 
gymnasium, public baths, or other public places of amusements or entertain- 
ment, and for the purchase of suitable sites for such erection or purpose; and 
In case a majority of the electors voting on any such proposition vote for the 
same at any regular election, or at any special election called for that purpose 
it shall be the duty of the board of city commissioners, or of the city council 
and mayor of any city, forthwith to issue such bonds and proceed to carry out 
such proposition so submitted. [1913, ch. 71, § 1.] 

his section evidently supersedes paragraph 74 of section 8818. 

§ 4017. Bonded inde tedness limit. Bonds for such purposes shall not be 
voted or issued in a sum which shall increase the indebtedness of such city 
to an amount exceeding five per cent of the assessed valuation of the taxable 
property therein, as determined by the last preceding city assessment, except 
when by a two-thirds vote at a general or special election such city has voted, 
or at the election authorizing such bond issue, votes by a two-thirds vote, to 
increase such indebtedness three per centum on such assessed value beyond 
said five per cent limit. Such limitation shall, however, in no manner affect 
the right of any city when authorized by a majority vote at any general or 
special election to become indebted in an amount not exceeding four per cent 
of such value without regard for the existing indebtedness of such city, for 
the purpose of constructing or purchasing water works for the purpose of 
furnishing the water supply to the inhabitants of such city, or for the purpose 
of constructing sewers, as now by law provided, nor shall bonds so issued for 
the purpose of constructing or purchasing water works for the purpose of 
furnishing a water supply to the inhabitants of said city, or for the purpose of 
constructing sewers be considered or included in determining the debt limit 
of any city in the matter of issuing bonds for any of the purposes hereinbefore 
provided. [1913, ch. 71, § 2. 

( earuee bonds as indebtedness within meaning of debt limit provisions. 37 L.R.A. 

§ 4018. Bonds paid, how. No bonds issued under the provisions of this 
article shall be sold for less than their par value, and the city issuing such 
bonds shall, at or before the time of issuing the same or incurring the indebted- 
ness for which the same are to be issued, provide for the collection of a direct 
annual tax sufficient to pay the interest on such debt or such bond when it 
falls due, and to pay and discharge the principal thereof when the same 
becomes due, and such provision for the collection of such annual tax shall 
be irrepealable until such debt is paid; provided, further, that none of the 
hereinbefore mentioned bonds shall be issued unless at an election after twenty 
days’ notice in a newspaper published in the city, stating the purpose for which 
said bonds are to be issued and the amount thereof, the legal voters of the city 
shall, by a majbrity vote, determine in favor of issuing such bonds; provided, 
further, that no bonds issued under the provisions of this article shall be issued 


for a longer period than twenty years. [1913, ch. 71, § 3.] 
Payment of commissions for sales of bonds as violating requirement that bonds shall 
not be sold for less than par. 39 L.R.A.(N.S.) 248. 
Accrued interest as part of par value within probibition against sale of bonds at less 
than par. 38 LRA.(NS.) 789, 


ARTICLE 16.— REFUNDING Crty Bonps. 


§ 4019. Refunding authorized. Each incorporated city in this state is au- 
thorized and empowered, by and through its city council, when deemed in 
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the judgment of said council to be to the best interests of the city, to issue 
its negotiable bonds in the name of the city for the sole purpose of funding 
the outstanding indebtedness of such city, represented by the city warrants, 
bonds or orders of such city existing against the city, which is at the time 
due and payable, or is about to become due and payable, or whenever said 
indebtedness can be refunded at a lower rate of interest than the then exist- 
ing rate of interest on said indebtedness. [R. C. 1905, § 2981; 1893, ch. 32, 
§ 1; R. C. 1895, § 2476.] 
Council may refund city’s indebtedness without vote of electors. Hyde v. Ewert, 16 8. 
D. 133, 91 N. W. 474. 
Issuance of funding bonds does not create new or additional indebtedness. Nat. Life 
cee v. Mead, 13 8. D. 37, 82 N. W. 78; City of Mitchell v. Smith, 12 8. D. 241, 80 N. 
Issuing funding bonds does not increase debt, but changes form. City of Pierre v. 
ert ea ae Fed. 611, 45 C. C. A. 499; Hughes County v. Livingston, 104 Fed. 306, 43 
Power to borrow money and issue bonds for all municipal purposes includes power to 
issue bonds to refund indebtedness, City of Huron v. Sav. Bank, 86 Fed. 272, 30 C. C. A. 
38; Second Ward Sav. Bank v. Huron, 80 Fed. 660. 
pounds bonds may be issued by city on discretion of council without action by 
electors. Hyde v. Ewert, 16 S. D. 133, 91 N. W. 474. 
Rear bonds as indebtedness within meaning of debt limit provisions. 37 L.R.A. 

§ 4020. Bonds, denominations, interest. Each bond issued under the pro- 
visions of this article shall recite upon its face that it is so issued. Such bonds 
shall be in denominations of not less than five hundred dollars nor more than 
one thousand dollars; shall severally show and bear the date of their issue 
and the date when payable, and shall be made payable in not less than five 
years nor more than twenty years from their date; shall be made payable 
to the purchaser or bearer and made payable anywhere in the United States; 
shall bear interest not exceeding the rate of six per cent per annum, payable 
annually or semi-annually as may be agreed upon, and shall have interest 
coupons attached. Said bonds shall be engraved or lithographed on bond 
paper, and said bonds and each of said coupons shall be signed by the mayor 
and attested by the city clerk or auditor of the city in whose name they are 
issued, and to each bond, but not to the coupons the seal of such city shall 
be affixed. [R. C. 1905, § 2982; 1893, ch. 32, § 2; R. C. 1899, § 2477.] 

§ 4021. Sale of bonds. Such bonds may be sold by the city council at not 
less than their par value, and the proceeds thereof shall be applied solely to 
the payment of the outstanding indebtedness of such city represented by city 
warrants, bonds or orders which are authorized to be funded under the 
provisions of section 4019; or said bonds issued as herein provided may be 
exchanged at not less than par value for not less than an equal amount, at par 
value, of such outstanding bonds, warrants or orders of said city as are 
authorized to be funded under the provisions of section 4019, and when such 
exchange shall be made said outstanding bonds, warrants or orders so paid 
by the issue of bonds as herein provided, shall be marked respectively, ‘‘ paid 
by bond No.... (stating number of such bond),’’ and shall be retained by the 
city treasurer until his settlement with the city council, and shall then be com- 
pared with the new bond registered, and after such comparison shall be placed 
in the custody of the city clerk or auditor whose duty it shall be to preserve 
the same. [R. C. 1905, § 2983; 1893, ch. 32, § 3; R. C. 1899, § 2478.] 


Payment of commissions for sales of bonds as violating requirement that bonds shall 
not be sold for less than par. 39 L.R.A.(N.S.) 248. 

Accrued interest as ite of par value within prohibition against sale of bonds at less 
than par. 35 L.R.A.(N.S.) 789. 

§ 4022. Record of bonds. The bonds issued as herein provided shall before 
delivery thereof to the purchaser be presented by the city clerk or auditor 
to the city treasurer who shall register them in a book to be kept for that 
purpose and known as the ‘‘ bond register,’’ wherein he shall enter the number 
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of each of said bonds, its date, the date of its maturity, its amount and rate 
of interest and to whom and where payable. [R. C. 1905, § 2984; 1893, ch. 32, 
§ 4; RB. C. 1899, § 2479.] 

§ 4023. Tax ‘for interest. Sinking fund. The city council shall, each year, 
levy upon the taxable property in the city a sufficient tax to pay the interest 
on such bonds as the same shall accrue and also, within a reasonable time 
before the maturity of said bonds, a sufficient tax to provide a sinking fund 
for the ela of such bonds at maturity. [R. C. 1905, § 2985; 1893, aa 32, 
§ 5; BR. C. 1899, § 2480.] 

§ 4024, Duty of treasurer. On presentation of such bonds and the several 
coupons thereto attached at their maturity, respectively, it shall be the duty 
of the city treasurer to pay the same out of any funds in his hands applicable 
thereto and to cancel the same by writing or stamping across the face of each 
bond or coupon so paid, ‘‘ cancelled by payment this ........ day of........ 
(inserting the date of such payment).’’ [R. C. 1905, § 2986; 1898, ch, 32, § 6; 
R. C. 1899, § 2481.] | 

§ 4025. Bonds negotiable. All bonds issued in substantial conformity to 
the provisions of the preceding six sections shall in law be considered ne- 
gotiable. [R. C. 1905, § 2987; 1393, ch. 82, § 7; R. C. 1899, § 2482.] 


ARTIOLE 17.— Rerunpine BonpDED ScHOOL INDEBTEDNESS. 


§ 4026. Bonds may be refunded. All bonds heretofore issued by any city 
or by or under the authority of the board of education of any city in this 
state for school or school house purposes may be refunded in the discretion of 
said board in the manner hereinafter provided, whenever there is not suffi- 
cient money in the treasury of such city applicable thereto, to pay such bonds. 
[R. C. 1905, § 2988 ; 1887, ch. 12, § 1; R. C. 1899, § 2483.] 

§ 4027. Denomination of bonds. Said an shall be in denominations of 
not less than one hundred nor more than one thousand dollars, shall be num- 
bered consecutively from one upward, shall bear the date of their issue, 
shall be made payable to the purchaser or bearer, shall be payable ten years 
from date, and shall bear interest at a rate not exceeding seven per cent per 
annum payable annually, with interest coupons attached, and principal and 
interest shall be made payable at such place as may be designated by the 
board of education. The bonds and each coupon shall be signed by the mayor 
and attested by the city clerk or auditor under the seal of the city. Said 
bonds shall be printed, engraved or lithographed on bond paper, and a duly 
authenticated copy of this article shall be printed on the back of each bond. 
. [R. C. 1905, § 2989; 1887, ch. 12, § 2; R. C. 1899, § 2484.] 

§ 4028. Board of education to levy tax. The board of education shall levy 
each year upon the taxable property of such city a tax sufficient to pay 
the interest on said bonds as the same accrues, and after five years from the 
date of said bonds an annual sinking fund tax sufficient for the payment 
of said bonds at maturity, which taxes shall become due and be collected 
the same as other city taxes. [R. C. 1905, § 2990; 1887, ch. 12, § 3; RB. C. 
1899, § 2485.] 

§ 4029. Bonds, how executed. The refunding of indebtedness and the is- 
suance of bonds provided in this article shall be under the control and direc- 
tion of the board of education, and a resolution of said board directing the 
execution of such bonds and specifying the number and amount of each bond 
shall authorize and require the mayor and city clerk or auditor to execute 
the same in the manner herein provided, and deliver the bonds so executed to 
the board of education, who shall provide for the sale and negotiation thereof 
or for the exchange of said bonds for outstanding bonds authorized to be 
refunded under this article, as they may deem best; provided, that such 
refunding bonds shall not be sold or exchanged at less than par value. Both 
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principal and interest of said bonds shall be paid by the city treasurer by 
warrants drawn upon the funds created therefor and issued under the direction 
of the board of education. A duly certified copy of the resolution of the board 
of education authorizing and directing the execution of such bonds by the 
mayor and city clerk or auditor shall be printed on the back of each bond. 
A register of all bonds so executed shall be made by the city clerk or auditor 
and kept in his office as a public record, showing the number, date, amount, 
interest, name of payee and when and where payable, of each and all bonds 
executed under the provisions of this article. And after such outstanding 
bonds shall have been so refunded the same shall be placed in the hands of 
the city clerk or auditor after having had first marked across the face thereof 
in red ink the words ‘‘ refunded bond; ’’ and the city clerk or auditor shall 
thereupon make a record of each bond in the same manner provided herein 
for bonds issued under this article and at the next regular meeting of the city 
council shall cancel and burn said bonds in the presence of the city council 
and make a record of such action in the proceedings of the council. [R. C. 
1905, § 2991; 1887, ch. 12, § 4; R. C. 1899, § 2486.] 


ARTICLE 18.— REFUNDING CERTAIN MUNICIPAL BONDS. 


§ 4030. What corporation may issue. Each incorporated town or village, 
school district or township in this state, that has heretofore issued, or shall 
hereafter issue bonds, purporting to have been issued for any purpose author- 
ized by law, which bonds have been actually sold and delivered to purchasers 
for value, so that the same constitute a valid and existing indebtedness. may 
at any time after maturity or before maturity, with the consent of the holder, 
and while said bonds are a valid and existing indebtedness against such town 
or village, school district or township, refund the same and issue and nego- 
tiate new bonds for the amount of such indebtedness or any part thereof. 
[R. C. 1905, § 2992; 1905, ch. 54, § 1.] 

§ 4031. Authority for issue. The necessity for issuing and negotiating 
bonds under the provisions of this article shall be determined as follows: 
In case of incorporated towns or villages, by the board of trustees: In case 
of school districts, by the board of schocl directors: In case of townships, 
by the board of supervisors. [R. C. 1905, § 2993; 1905, ch. 54, § 2.] 

§ 4032. Bonds, how issued. When in the judgment of the board of any of 
the municipal corporations herein enumerated, it shall be deemed to be to the 
best interests of such municipal corporation to issue its negotiable bonds 
in the name of such corporation for the purpose of refunding or paying the 
outstanding bonded indebtedness of such corporation, as enumerated in sec- 
tion 4030, refunding bonds may be issued by resolutions duly and legally 
passed at a regular or special meeting of such board. Such bonds may be 
signed the same as the bonds refunded or by such officers of the municipal 
corporation issuing the same as may be designated in the resolutions providing 
for their issuance. Such bonds shall be made payable in not less than five and 
not more than twenty years from the date of their issue, and shall not draw 
a higher rate of interest than the bonds refunded. Such bonds shall be in 
such denominations as shall be designated in the resolutions authorizing their 
issuance, shall bear the date of their issue and date of maturity, and shall 
recite on their face that they are issued under and by authority of this article, 
and shall be payable to the purchaser or bearer, and shall have interest 
coupons attached to each bond representing each interest payment. [R. C. 
1905, § 2994; 1905, ch. 54, § 3.] 

§ 4033. Bonds may be exchanged or sold. Said bonds may be exchanged 
at par for an equal amount of the old bonds of said municipal corporation 
with the holder of said indebtedness, or may be sold by the board at not less 
than their par value and the proceeds applied solely to the payment of the 
indebtedness for which they are issued. [R. C. 1905, § 2995; 1905, ch. 54, § 4.] 
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§ 4034. Bonds to be registered by the treasurer. A record of each and 
every bond issued under this article shall be kept by the treasurer of the 
municipal corporation issuing the same, showing the number of each bond, its 
date, amount, rate of interest, date due, where payable and to whom sold. 
[R. C. 1905, § 2996; 1905, ch. 54, § 5.] | 

§ 4035. Tax to be levied. The resolutions authorizing the issuance of such 
bonds shall provide for the levy and collection of an annual tax sufficient to 
pay the interest and principal of such bonds, as provided by section 184 of 
the constitution, and the fund arising from such tax levy shall be kept by 
the treasurer of such corporation in a special fund to be used solely for the 
payment of the interest and principal of such bonds. [R. C. 1905, § 2997; 
1905, ch. 54, § 6.] 

§ 4036. Limit of issue. No more of such bonds shall be issued than are 
necessary for the purpose of paying the outstanding bonds of the municipal 
corporations issuing the same, as stated in section 4030 of this article, after 
applying the cash in the treasury available for the payment of the said 
maturing bonds, and no bonds issued under authority of this article shall be 
ued © aie for less than their par value. [R. C. 1905, § 2998; 1905, 
ch. 54, § 7. 

§ 4037. Bonds negotiable, when. Bonds issued in substantial conformity 
with the provisions of this article, shall in law be deemed negotiable. [R. C. 
1905, § 2999; 1905, ch. 54, § 8.] 


ARTIOLE 19.— TaxeEs IN CERTAIN CORPORATIONS. 


§ 4038. Interest fund. Any city, town or village in this state having not 
less than three thousand inhabitants is authorized and empowered through 
its proper officers to levy and collect taxes not exceeding twelve mills on the 
dollar of the assessed valuation of said city, town or village, for the purpose 
of creating an interest fund with which to pay interest upon the existing 
ponees indebtedness of such municipality, including bonds, if any, issued 

nder the direction of the respective boards of education therein. If any 
officer of such municipality shall use the moneys collected by virtue of this 
section for any other purpose than that expressed herein, he shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined not less than one 
hundred nor more than five hundred dollars or imprisoned in the county 
jail not less than thirty days nor more than one year. [R. C. 1905, § 3000; 
1887, ch. 1389, § 1; R. C. 1899, § 2487.] 

§ 4039. Sinking fund. They may also levy and collect taxes not exceeding 
four mills on the dollar for the purpose of creating a sinking fund to pay the 
bonds of the municipality as the same may mature; and the proper officers of 
the municipality may invest the money in said fund in interest bearing 
securities of the state or of any organized county therein or of the munici- 
pality, and shall in no other manner dispose of the money in said fund, and 
if any officer of such municipalities shall use the money in said fund in any 
other manner than as provided in this section he shall be guilty of a misde- 
meanor. [R. C. 1905, § 3001; 1887, ch. 1389, § 2; R. C. 1899, § 2488.] 

§ 4040. For school purposes. They may also levy and collect taxes for 
school purposes not to exceed twenty mills on the dollar, the taxes so levied 
and collected to be kept in a fund to be called the school fund to be expended 
under the direction of the board of education. [R. C. 1905, § 3002; 1887, 
ch. 1389, § 3; R. C. 1899, § 2489.] 

§ 4041. For other municipal purposes. They may also levy and collect 
taxes not exceeding twenty mills on the dollar for all other municipal purposes 
in any one year, on all taxable property within said municipality, and taxes 
so levied and collected shall be kept in a fund to be called the general fund. 


[R. C. 1905, § 3003; 1887, ch. 189, § 4; 1890, ch. 98, § 1; R. C. 1899, § 2490.] 
Tax cannot be,levied for purely private objects. Manning v. City of Devils Lake, 13 
N. D. 47, 99 N. W. 51, oa 
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§ 4042. Special assessments for sidewalks. They may also levy and collect 
special assessments for sidewalks and street improvements as hereinafter 
provided, and the money so collected shall be kept in a fund called the special 
assessment fund. [R. C. 1905, § 3004; 1887, ch. 189, § 5; R. C. 1899, § 2491.] 

§ 4043. Limitation of indebtedness. It shall be unlawful for the officers of 
such municipality to incur any greater indebtedness in any one year than 
three thousand dollars in excess of the taxes levied for that year, unless 
authorized and directed so to do by a vote of the electors of such municipality 
at an election held for that purpose. Any officer or officers contracting the | 
same shall be guilty of a misdemeanor, and if any officer of said municipality 
shall issue any evidence of such indebtedness he shall be guilty of a misde- 
meanor. [R. C. 1905, § 3005; 1887, ch. 189, § 6; R. C. 1899, § 2492.] 


As of what time is the assessed valuation to be taken for purpose of determining the 
debt limit of a municipality. 28 L.R.A.(NS.) 149. 
" oe eer taxpayer to enjoin creation of excesgive indebtedness by municipality. 36 

»R.A.(N.8.) 9. 

Effect of limitation of indebtedness upon the acquisition of a water supply or sewer 
system. 59 L.R.A. 604. 

Statutes legalizing excessive indebtedness. 27 L.R.A. 703. : 

What are “ public utilities ” within statute allowing municipality to exceed debt limit 
for purchase or repair of public utilities. 31 L.R.A.(N.S.) 556. 

Right of municipality to secure public utilities by piecemeal to avoid constitutional 
debt limit. 12 L.R.A.(N.S.) 433. 


ARTICLE 20.— COLLECTION OF CiTy TAXES. 


§ 4044. City property, how assessed. The assessors of the several incor- 
porated cities of the state having city assessors shall make out and deliver 
to the county auditors of their respective counties the assessment roll of said 
city or cities at the time and in the manner provided by the general laws of 
the state for county and township assessors; provided, that in all incorporated 
cities of this state, whether incorporated under special acts, or otherwise, 
not having city assessors, the assessment roll of all property subject to taxa- 
tion in any such city made and equalized for county purposes shall be and 
constitute the assessment roll for said city and the county auditor of the 
county in which any such city is situated shall, as soon as said assessment 
roll is completed, certify to the city council of every such city within his 
county the aggregate amount of the valuation of the taxable property in any 
such city as shown by said assessment roll; provided, further, that all taxes 
in any such city levied before the passage and approval of this code shall be 
collected as now provided by law or ordinance. [R. C. 1905, § 3006; 1887, 
ch. 142, § 1; 1889, ch. 27, § 1; BR. C. 1899, § 2493.] 

§ 4045. Tax levy, made when. The common council of such cities shall, 
on or before the first Monday in September of each year, or within ten days 
thereafter, make the tax levy for the current fiscal year, and fix the rate of 
taxation upon the property in such city, and the auditor of such city shall 
forthwith transmit the same to the county auditor. [R. C. 1905, § 3007; 1887, 
ch. 142, § 2; R. C. 1899, § 2494; 1903, ch. 160.] 

§ 4046. Duty of county auditor. It shall be the duty of the county auditor 
in making out the tax list for said year to place the amount of said city taxes 
in accordance with said levy in separate columns in the list of both personal 
property and lands, opposite the respective names and parcels of land on 
said lists. [R. C. 1905, § 3008; 1887, ch. 142, § 3; R. C. 1899, § 2495.] 

§ 4047. Duty of county treasurer. The county treasurer of such county 
shall thereupon collect such taxes, together with the interest and penalty 
thereon, if any, in the same manner as the general taxes for that year, and 
shall pay over to the city treasurer of such city all sums so collected, as fast 
as collected, and shall take the city treasurer’s vouchers therefor. [R. C. 
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1905, § 3009; 1887, ch. 142, § 4; 1889, ch. 29, § 1; BR. C. 1899, § 2496; 1901, 
ch. 149.] 


The amendment of 1901 to this section does not by implication repeal section 1575, 
City of Fargo v. Ross, Co. Treas., 11 N. D. 369, 92 N. W. 449. 


§ 4048. Salaries of city treasurers. The city council of all such cities shall 
have authority to regulate and fix the compensation and salaries of city 
treasurers within their respective cities, whether such cities have heretofore 
had such power under their charters or not, and such salaries shall in no case 
exceed six hundred dollars. [R. C. 1905, § 3010; 1887, ch. 142, § 5; R. C. 
_ 1899, § 2497.] 

§ 4049. Does not apply to taxes for special improvements. This article 
shall not apply to taxes levied by such cities for special improvements therein. 
[R. C. 1905, § 3011; 1887, ch. 142, § 6; R. C. 1899, § 2498.] 


ARTICLE 21.— RoapD AND BRIDGE TAXES. 


§ 4050. Road funds to be turned over. All road taxes collected as personal 
taxes from residents of any incorporated city, town or village, and all road 
taxes collected on account of real or personal property situated within any 
incorporated city, town or village by the treasurer of the county in which 
such city or town is located, shall be turned over quarterly by such treasurer 
to the treasurer of such incorporated city, town or village to be expended 
under the direction of the city council of such city or of the board of trustees 
of such town or village, as the case may be, in the improvement of the 
streets or bridges thereof or of the roads approaching thereto. [R. C. 1905, 
§ 3012; 1887, ch. 147, § 1; R. C. 1899, § 2499.] 

Words “ incorporated city or town ” does not include civil townships, not merely incor- 


porated municipalities. Blue Grass Twp. v. Morton County, 21 N. D. 557, 132 N. W. 
148, 


§ 4051. Bridge funds to be turned over to city. The county treasurer of 
each county wherein any city or municipal corporation shall have constructed 
a bridge or shall hereafter construct a bridge over any navigable stream 
shall pay to the city treasurer of such city or municipality whereby such 
bridge has been constructed or is about to be constructed, all money in the 
county treasury or which may come into the county treasury in the bridge 
fund of such county, which may have been or shall be levied, assessed and 
collected from persons and property, or either, in said city or municipality. 


[R. C. 1905, § 3013; 1890, ch. 39, § 1; RB. C. 1899, § 2500.] 
Ig constitutional. State ex rel. Hagen v. Anderson, 22 N. D. 65, 132 N. W. 433. 


ARTICLE 22.— LocaL IMPROVEMENTS IN CERTAIN CITIES. 


§ 4052. Assessments for. The city council of any city not organized under 
the general law for the incorporation of cities shall have power to make assess- 
ments for local improvements on property adjoining or benefited thereby, 
including extension of water mains in such cities, owning and operating 
exclusively a public system of water works, to collect the same in the manner 
hereinafter provided, and to fix and determine and collect penalties for 
nonpayment of any such special assessment and taxes. [R. C. 1905, § 3014; 
1890, ch. 96, § 1; R. C. 1899, § 2501.] 

§ 4053. Improvements, how made. When the city council of such city shall 
deem it necessary to open, widen, extend, grade, pave, macadamize, bridge, 
curb, gutter, drain or otherwise improve any street, alley, lane or highway 
or other public grounds within the city limits, or extend or improve any 
public system of water works exclusively owned and operated by the said 
city for which a special assessment is to be levied, as herein provided, the 
eity council shall, by resolution, declare such work or improvement necessary 
to be done, and such resolution shall be published for three consecutive weeks, 
at least once a week, in the official newspaper of the city, and unless a 
majority, in value, of the owners of the property liable to be assessed there- 
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for, shall, within twenty days after the expiration of such publication, file 
with the city clerk or auditor a written protest against such improvement, 
then the city council shall have power to cause such improvement to be 
made and to contract therefor, and to levy and collect the assessment upon 
the property so benefited in the manner and at the time other taxes are 
collected, and all work done under this section shall be let by contract to the 
lowest responsible bidder therefor. [R. C. 1905, § 3015; 1890, ch. 96, § 2; 
R. C. 1899, § 2502.] 


ARTICLE 23.— ParxKS AND PUBLIC GROUNDS. 


§ 4054. Cities may acquire real estate for. Cities and villages in this state 
are empowered and authorized to receive by gift or devise, real estate within 
_ their corporate limits or within five miles thereof for purposes of parks or 
public grounds. Such real estate shall be vested in the city or village upon 
the conditions imposed by the donors, and upon the acceptance thereof by 
the mayor and city council or the board of trustees, the jurisdiction of the 
city council or board of trustees shall be extended over such real estate. 
The city council and board of trustees of villages shall have power to enact 
by-laws, rules and ordinances for the protection and preservation of any 
real estate acquired as herein contemplated, and to provide suitable penalties 
for the violation of any such by-laws, rules or ordinances. The police powers 
of any. city or village that shall acquire any real estate as herein contem- 
plated shall be at once extended over the same by virtue of this article. 


[R. C. 1905, § 3016; 1890, ch. 99, § 1; RB. C. 1899, § 2503.] 
As to right to acquire land for park purposes by common-law dedication. Cole v. Min- 


nesota Loan & T. Co., 17 N. D. 409, 117 N. W. 354, 17 A. & E. Ann. Cas. 304. 


ARTICLE 24.— ParRKS AND ParK DISTRIOTS. 


§ 4055. Procedure. Any incorporated city of the state of North Dakota 
may by a two-thirds vote of its council by yeas and nays at a regular meeting 
thereof, take advantage of the provisions of this article. (1907, ch. 179, § 1; 


R. C. 1905, § 3017; 1905, ch. 148, § 1.] 
Not unconstitutional as delegating legislative power to council. Vallelly v. Park 
Comrs., 16 N. D. 25, 15 L.R.A.(N.S.) 61, 111 N. W. 615. 


§ 4056. Park districts, how created. Any city desiring to take advantage 
of this article shall do so by ordinance expressing its intent and desire so 
to do, whereupon the territory embraced in such city shall be deemed and 
it is hereby declared to be a park district of the state of North Dakota. 
[1907, ch. 179, § 2; R. C. 1905, § 8018; 1905, ch. 143, § 2.] 

§ 4057. How designated. Powers of. Each park district of the state shall be 
known as ‘‘ park district of the city of ............ ,’ and as such shall have 
a seal and perpetual succession, with power to sue and be sued, contract and 
be contracted with, acquire by purchase, gift, devise or otherwise, and hold, 
Own, possess and maintain real and personal property in trust for the pur- 
pose of parks, boulevards and ways, and to exercise all the powers herein- 
after designated or which may hereafter be conferred upon it. [1907, ch. 179, 
§ 3; R. C. 1905, § 3019; 1905, ch. 148, § 3.] 

§ 4058. Election of commissioners. Filling vacancies. The powers of each 
park district shall be exercised by a board of park commissioners consisting 
of five members who shall hold office for the period of five years from and 
after the date of their election and qualification and until their successors 
are duly elected and qualified, except the members of the first board, who 
shall hold office as follows: One member until the third Tuesday in 
April of the year following their election, one member until one year from 
the last mentioned date, one member until two years from the last men- 
tioned date, one member until three years from the last mentioned date and 
one member until four years from such last mentioned date. The members 
of the park commission shall qualify by taking and filing with the city 
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auditor of the city the oath prescribed by section 211 of the constitution. 
The city treasurer shall be ex-officio treasurer of the park district. He shall 
take the oath prescribed by section 211 of the constitution and shall furnish 
such bond as may be required by the commission. The members of the 
commission shall be elected by the qualified electors of the park district at 
the annual city election held on the first Monday of April of each year, shall 
qualify within ten days after their election, and shall on the third Tuesday 
of April organize by the selection of a president and vice-president. The first 
board may be elected at a regular annual city election or at a special election 
for that purpose called by the city council. The members of the board shall 
receive no compensation for their services as such, and shall have the quali- 
fications of electors of such district. They shall not be interested in any 
contract entered into by said commission. Vacancies on such board shall be 
filled by the board until the next regular election of members of the board, 
when such vacancies shall be filled by election. Removal of residence from 
the park district by any member of the commission shall create a vacancy. 
[1907, ch. 179, § 4; BR. C. 1905, § 3020; 1905, ch. 148, § 4.] 

§ 4059. Powers of commission. The park commission shall have power: 

1. To acquire by purchase, gift, devise, condemnation or otherwise, land 
within its territorial limits, or within two miles therefrom, for parks, boule- 
vards and ways, and shall have sole and exclusive authority to maintain, 
govern, erect and improve the same. 

2. To lay out, open, grade, curb, pave and otherwise improve any path, 
way or street, in, through or around said parks, and to construct, erect, 
build, maintain, manage, govern and erect any and all buildings, pavilions, 
play and pleasure grounds or fields and such other improvements of a like 
character as may be deemed necessary. 

3. To pass all ordinances necessary, requisite and needful for the regula- 
tion and government thereof, and to make, change and enforce any order 
with reference thereto. 

4. To levy special assessments on all property specially benefited by the 
purchase, opening, establishment and improvement of such parks, boulevards 
and ways or streets or ways about the same. 

5. To require the services of the city engineer of the city included in such 
park district, who shall be ex-officio engineer and surveyor of such com- 
mission, and to require the services of a clerk, and such clerk shall be paid 
by such commission for his services as clerk a salary not to exceed twenty- 
five dollars ($25.00) per month, to appoint other employes for the perform- 
ance of manual labor, including such police force as may be deemed 
necessary. 

6. To issue the negotiable bonds of the park district in a sum not to exceed 
one and one-half per cent of the taxable property therein situated, for the 
sole and exclusive purposes of purchasing and acquiring lands for such parks, 
boulevards and ways, and for the permanent improvement thereof, including 
the erection and construction of buildings, pavilions, plays and pleasure 
fields; provided, such bonds shall not bear a rate of interest to exceed six 
per cent; and provided, further, that upon the affirmative vote of the electors 
of such district, as by law provided, such commission may be authorized to 
issue such bonds in any amount in the aggregate not to exceed five per cent 
of the value of the taxable property in such district. 

7. To levy taxes upon all property within said district for the purpose of 
maintaining and improving said parks, boulevards and ways, and to defray 
the expenses of such board; provided, that such tax so levied shall in no 
year exceed the sum of three mills on each dollar of taxable property within 
said district. 

8. To establish building lines for all property fronting on any park, boule- 
vard or way under the direction and control of such commission, and to 
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ae the subdivision and planting of property within four hundred feet 
ereof. 

9. To borrow money in anticipation of taxes already levied to defray the 
expenses of the year and to issue therefor the notes or obligations of the 
district. 

10. To connect any park or parks owned or controlled by it with any other 
park or parks, and for that purpose to select and take charge of any con- 
necting street or streets or parts thereof, and the said park commission shall 
have sole and exclusive charge and control of such street or streets so taken 
for such purpose. 

11. To plant, set out, maintain, protect and care for shade trees in any of 
the public streets or highways of their respective districts, and to specify 
and regulate the kinds of trees that shall be planted or set out in such streets 
or highways, the size and location of such trees and the methods to be used 
in the planting and cultivation thereof, and to pass such ordinances as may 
be requisite, necessary or needful for the protection and control of such 
trees. [1911, ch. 75; 1909, ch. 176, § 5; 1907, ch. 179, § 5; R. C. 1905, § 3021; 
1905, ch. 148, § 5.] 


a Taking of property for parks and squares as a public purpose. 22 L.R.A.(N.S.) 
170. . 


8. Prohibiting use of automobiles in parks. 1 L.R.A.(N.S.) 221. 


OTB) abe to improve streets for park purposes at expense of abutting owner. 32 L.R.A. 
-) 1056, 


§ 4060. Meetings, where held. Ordinances. The park commission shall 
hold a regular meeting on the first Tuesday of each month at such hour as 
it may by rule designate, and such special meetings as it may deem necessary. 
Special meetings may be called by the president and must be called by him 
upon the request in writing of two members of the board. The commission — 
shall have power to adopt such rules of procedure as it may deem necessary. 
The powers of the commission shall be exercised by ordinance unless other- 
wise provided. All ordinances shall be read twice and at least eight days 
shall intervene between the readings. They shall be adopted by yea and 
nay vote and shall be approved by the president and published in the official 
newspaper of the city and shall go into effect upon such publication. The 
enacting clause of all ordinances shall be as follows: ‘‘ Be it enacted by the 
park commissioners of the park district of the city of ............. ”» The 
yea and nay votes shall be taken on all propositions involving the expendi- 
ture of money, and levying of taxes or the issuance of bonds or other certifi- 
cates of indebtedness. All contracts shall be let to the lowest responsible 
bidder after advertisement in the official newspaper of the city for three 
successive weeks, once in each week; provided, that such commission shall 
have the power to reject all bids. All contracts shall be in writing and 
signed by the president and clerk of the board and unless so executed shall 
be void. At no time shall the debt of the park district exceed five per cent 
of the taxable property within the district, according to the last preceding 
assessment. No bill, claim, account or demand against the district shall be 
audited, allowed or paid until a full itemized statement in writing properly 
verified shall be filed with the park commission. All claims against the park 
district arising out of negligence shall be in writing and verified by the 
claimant, and shall contain a full, clear and concise statement of the trans- 
action out of which it is alleged to arise, giving time, place, extent of injury 
or damage, and shall be filed within thirty days from the date thereof with 
the clerk of the board. No action shall be maintained unless begun after 
thirty days and within six months from the date of the filing of the claim. 
(1907, ch. 179, § 6; R. C. 1905, § 3022; 1905, ch. 148, § 6.] 

Municipal liability for defects or obstructions in paths in parks. 20 L.R.A.(N.S.) 574. 


for defects or obstructions in park strips, or sides of streets. 20 L.R.A.(N.S.) 
593; 40 L.R.A.(NS.) 94. 


-——for negligence of park commissioners, 2 L.R.A.(N.S.) 147. 
63 993 


§§ 4060-1067 POLITICAL CODE. Miscellaneous Provisions, 


Municipal liability for injuries through unsafe conditions in parks or public grounds 
other than streets. 33 L.R.A.(N.S.) 523. 


§ 4061. Police magistrate to have jurisdiction. The police magistrate of the 
city shall have exclusive jurisdiction to try and determine all causes of 
action for violation of the rules or ordinances enacted by the board and the 
procedure therein with the right of appeal shall be as prescribed by general 
law. [1907, ch. 179, § 7; R. C. 1905, § 3023; 1905, ch. 143, § 7.] 

§ 4062. General law governs commissioners. In the issuing of bonds, war- 
rants, certificates of indebtedness and in levying any tax or special assessment 
and in otherwise carrying out, enforcing or making effective any of the 
powers herein granted, the park commissioners and their officers and the 
park district shall be governed by and shall follow the laws enacted for the 
government of cities, except as herein otherwise specially provided. (1907, 
eh. 179, § 8; R. C. 1905, § 3024; 1905, ch. 143, § 8.] 

§ 4063. Repeal. Chapter 143 of the laws of North Dakota of 1905 is hereby 
repealed, but in so far as said law has not been held to be unconstitutional 
and void, this article, so far as consistent therewith, shall be held and con- 
ot to be a continuation of and not a repeal of such law. [1907, ch. 179, 
§ 9.) Chapter 143 of the Laws of 1905, here repealed, constitutes sections 3017-3024 of the 

Revised Codes of 1905. 


ARTICLE 25.— VILLAGE PARKS. 


§ 4064. Procedure. Any incorporated village of the state of North Dakota 
may, by a majority vote of its board of trustees by yeas and nays at a 
regular meeting thereof, take advantage of the provisions of this article. 
[1913, ch. 290, § 1.] 

§ 4065. Creation of park districts. Any village desiring to take advantage 
of this article shall do so by ordinance or resolution regularly adopted, 
expressing its intent or desire so to do, whereupon the territory embraced 
in such village, or within the park which may be acquired under this article 
if not within the village limits, shall be deemed and is hereby declared to 
be a park district of the state of North Dakota. [1913, ch. 290, § 2.] 

§ 4066. How designated. Power of. Each park district under this article 
shall be known as ‘‘ park district of the village of ............ ,’ and as 
such district shall have a seal and perpetual succession, with power to sue 
and be sued, contract and be contracted with, acquire by purchase, gift, 
devise or otherwise, and hold, own, possess and maintain real and personal 
property in trust for the purpose of parks, boulevards and ways, and to 
exercise all the powers herein designated, or which may hereafter be con- 
ferred upon it. [1913, ch. 290, § 3.] 

§ 4067. Commissioners, election thereof and filling of vacancies. The powers 
of each park district shall be exercised by a board of commissioners consisting 
of three members, who shall hold office for a period of three years from and 
after the date of their election and qualification, except the members of the 
first board, who shall hold office as follows: One member until the first annual 
village election following their election; one member until one year from the 
last mentioned date and one member until two years from such last mentioned 
date. The members of the park commission shall qualify by taking and filing 
with the village clerk the oath prescribed by section 211 of the constitution. 
The village treasurer shall be ex-officio treasurer of the park district, and he 
shall take the oath prescribed by section 211 of the constitution, and shall 
furnish and file such bond as may be required by the commission. The 
members of the park commission shall be elected by the qualified electors of 
the village at the annual village election, and shall qualify within ten days 
after their election, and shall organize, within ten days after so qualifying, 
by the selection of a president, vice-president and secretary. The first board 
may be elected at a regular or special meeting called therefor by the board 
of trustees of the village. The members shall receive no compensation for 
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their services, and shall have the qualifications of electors of the village. 
They shall not be interested in any contract entered into by said commission. 
Vacancies on the board shall be filled by the remaining members of the board 
until the next regular village election when such vacancies shall be filled by 
election. [1913, ch. 290, § 4.] 

§ 4068. Powers of the commission. The park commission shall have power: 

(a) To acquire by purchase, gift, devise, condemnation or otherwise, land 
within its territorial limits or within one mile therefrom, for parks, boule- 
vards and ways, and shall have sole and exclusive power and sccm | to 
maintain, govern, erect and improve the same. 

(b) To lay out, open, grade, curb, pave and otherwise improve any path, 
way or street, in, through or around said parks, and to construct, erect, 
build, maintain, manage, govern, any and all buildings pavilions, play and 
pleasure grounds or fields, and such other improvements (of) or a like charac- 
ter as they may deem necessary. 

(c) To pass and promulgate all rules and regulations, either by ordinance 
or resolution, requisite and needful for the regulation and government thereof, 
and to make, change and enforce any: order with reference thereto. 

(d) To levy special assessments on all property specially benefited by the 
purchase, establishment and improvements of such parks, boulevards and 
ways or streets about the same. 

(e) To employ such engineers, surveyors and clerks or other employes, 
including such police force as may be necessary, and to define and prescribe 
their respective duties and to fix their compensation. 

(f) To issue negotiable bonds of the park district in a sum not to exceed 
one and one-half per cent of the taxable property therein situated, for the 
sole and exclusive purpose of purchasing and acquiring lands for such parks, 
boulevards and ways, and for the permanent improvements thereof, including 
the erection of the necessary buildings, pavilions, play and pleasure fields; 
provided, however, that such bonds shall not bear a rate of interest to exceed 
six per cent per annum. 

(g) To levy taxes upon all property within said district for the purpose 
of maintaining and improving said parks, boulevards and ways, and to 
defray the expenses of such board and their employes; provided, however, 
that such taxes so levied shall in no year exceed the sum of three mills on 
each dollar of taxable property within said district. 

(h) To establish building and street lines for all property fronting on any 
park, boulevard or way, under the direction and control of said commission, 
and to control the subdivision and platting of property within two hundred 
feet thereof. 

(i) To borrow money in anticipation of taxes already levied to defray the 
ee of the year, and to issue therefor warrants or other obligation of the 

istrict. 

(j) To plant, to set out, maintain and protect and care for shade trees 
in any of the public streets or highways of said parks or park districts, and 
to specify and regulate the kind of trees that shall be planted or set out in 
such streets or highways, the size and location of such trees and the method 
to be used in planting and cultivating the same, and to pass such resolutions 
or ordinances as may be necessary or needful for their control and protection. 
[1913, ch. 290, § 5.] 

See annotation to section 4059. 


§ 4069. Meetings are held, ordinances and resolutions. The park commis- 
sion shall hold a regular meeting on the first Monday of each and every 
month at such hour as it may deem most convenient, and such special meet- 
ings as it shall deem necessary. Special meetings may be called by the 
president, and shall be subject to the same regulations as the calling of 
special meetings of the board of trustees of the village. The powers of the 


995 


§§ 4069-4071 POLITICAL CODE. Township Government. 


commission shall be exercised by resolution or ordinance. All resolutions or 
ordinances shall be read once, and shall be adopted by the yeas and nays, 
be approved by the president and upon the same being published once in the 
official paper of the village, they shall go into effect within three days after 
the publication thereof. No expenditure of money, or levying of taxes, or 
the issuance of bonds, or other certificate of indebtedness, shall be made 
excepting upon the yea and nay vote of the commission. The letting of all 
contracts shall be subject to the same regulations and restrictions as provided 
for the letting of contracts by the village, and shall be signed by the presi- 
dent and secretary. At no time shall the debt of the park district exceed 
five per cent of the taxable property within the district, according to the 
last preceding assessment. All bills, claims and accounts or demands against 
said district shall be audited, allowed and paid in the same manner as bills 
against the village, and no action of any kind shall be maintained unless such 
claim, bill or demand has been regularly presented. [1913, ch. 290, § 6.] 

§ 4070. Justice of the peace. Jurisdiction. The village justice of the peace 
shall have the full and exclusive jurisdiction to try and determine all causes 
of action for the violation of any rules, ordinances or resolutions enacted by 
the board, and all procedure before the justice shall be the same as is now 
prescribed for the trying of offenses against the village ordinances. [1913, 
ch. 29Q, § 7.] 

§ 4071. General laws govern commission. In the issuing of bonds, war- 
rants, certificates of indebtedness and in levying on taxes or special assess- 
ments, and in otherwise carrying on, enforcing or making effective any of 
the powers herein granted, the park commissioners and their officers, and 
the park district, shall be governed by and shall follow the laws enacted for 
the government of villages, except as herein otherwise specially provided. 
[1913, ch. 290, § 8.] 


CRAPTER 50. 
TOWNSHIP GOVERNMENT. 


ARTICLE 1. How ORGANIZED AND NAMED, §§ 4072-4078. 
2. DIVISION OF ORGANIZED TownsHIps, §§ 4079-4082. 
3. CORPORATE Powers, §§ 4083-4085. 
4. ANNUAL TowNsHIP MEETINGS, §§ 4086-4089. 
5. PavING AND OTHER PuUBLIO IMPROVEMENTS IN CERTAIN CIVIL 

TownsHips, §§ 4090-4137. 
6. SPECIAL MEETINGS, §§ 4138-4140. 
%. Mopr or Conpuctinc TownsHie MEETINGS, §§ 4141-4155. 
8. By-Laws, §§ 4156, 4157. 
9. QUALIFICATION OF OFFICERS, §§ 4158-4170. 
10. Vaoanolgs, §§ 4171-4174. 
11. Boarp oF HEALTH, §§ 4175-4184. 
12. Powers AND DurTirs oF SuPERvVisorS, §§ 4185-4195. 
13. PowErs AND DUTIES OF OFFICERS, §§ 4196-4212. 
14. Boarp or Aupirors, §§ 4213-4218. 
15. FEES or OFFICERS, §§ 4219-4221. 
16. CLarms Acainst TOWNSHIPS OR COUNTIES, §§ 4222-4227, 
17. Surrs By anp AGcainst TowNsHIPs, §§ 4228-4235. 
18. TowNsHIP CHARGES AND LEvIES, §§ 4236, 4237. 
19. Books aND Parers OF OUTGOING OFFICERS, §§ 4238-4241. 
20. SECTION CoRNERS, §§ 4242-4246. 
21. GUIDEPOSTS, § 4247. 
22. PUBLIC PLACES, § 4248. 
23. Pounps AND PounD Masters, §§ 4249-4252. 
24. DEBTS AND Bonps, §§ 4253-4256. 
25. Rerunpine Bonps, §§ 4257-4261. 

996 


Township Government. POLITICAL CODE. §§ 4072-4074 


ARTIOLE 26. IRRIGATION, §§ 4262-4264. 
27. Contract System oF Highway Lasor, §§ 4265-4269. 
28. MisceLLaNnEous, §§ 4270-4276. 
29. D1ssoLUTION oF TowNnsHIPs, §§ 4277-4281. 
80. CoNSOLIDATION OF TOWNSHIPS, §§ 4282-4285. 


ARTICLE 1.— How ORGANIZED AND NAMED. 


§ 4072. Petition for organization of township. Whenever a majority of the 
legal voters of any congressional township in this state having an assessed 
valuation exceeding forty thousand dollars and containing twenty-five legal 
voters petition the board of county commissioners to be organized as a town- 
ship under this article such board shall forthwith proceed to fix and deter- 
mine the boundaries of such new township and to name the same; and the 
board shall make a full report of all its proceedings in relation to laying off 
such township and file the same with the county auditor. [R. C. 1905, § 3047; 
1883, ch. 112, sub-ch. 1, § 1; R. C. 1899, § 2526; 1905, ch. 179.] 

§ 4073. Fragment of township attached to adjoining township. A fraction 
of a township may be attached by such board to an adjoining township or 
be divided between two or more townships or organized separately, accord- 
ing to the wishes of a majority of the legal voters to be affected thereby; 
and when rivers, lakes or creeks so divide a township as to make it incon- 
venient to do township business, such board may dispose of any fraction so 
formed by annexing the same to an adjoining township in the same county 
if it shall seem to it proper, whenever petitioned to do so by not less than 
two-thirds of the legal voters residing in such fraction, and the fact that any 
such petition is signed by two-thirds of such voters may be proved by the 
affidavit of any legal voter residing in such fraction having knowledge of 
the fact; and townships having two or more villages or cities, each contain- 
ing two hundred or more inhabitants, may petition the board of county 
commissioners for division; and whenever the board is so petitioned, it may, 
if it thinks the interest of such township will be subserved thereby, divide 
such townships in such manner as will best suit the convenience of the ter- 
ritory, and the board of county commissioners of any county lying west of 
the Missouri river may unite not less than two congressional townships into 
one civil township, or may add not more than three congressional town- 
ships to any congressional township already organized as a civil township, 
when petitioned by a majority of the legal voters affected thereby, if in the 
opinion of the board the best interests of such townships will be subserved 
thereby; provided, that at least twenty days’ notice shall be given by the 
board of county commissioners to the chairman of the board of supervisors 
of each township affected by the change before action is taken thereon; 
provided, further, that nothing herein contained shall be construed to release 
any property in or belonging to that part of any township so detached from 
any tax levied or assessed prior to such division being made; provided, also, 
that the portion of any township annexed to any other township, and any 
village or city separated from any township, under the provisions of this 
article, shall not be released from nor in any way discharged from the pay- 
ment of any bonded or other indebtedness that may exist against the town- 
ship from which separation has been made. [1913, ch. 91; R. C. 1905, § 3048; 


1883, ch. 112, sub-ch. 1, § 2; 1885, Spl. ch. 50, § 1; R. C. 1899, § 2527.) 
Division of territory of town as affecting its assets and liabilities. 39 L.R.A.(N.S.) 
5 


§ 4074. Name of township. Townships thus formed shall be named in 
accordance with the expressed wish of a majority of the legal voters residing 
therein, but if they fail to designate a name the board of county commis- 
sioners may select a name. [R. C. 1905, § 3049; 1883, ch. 112, sub-ch. 1, § 3; 
R. C. 1899, § 2528.] 
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§ 4075. First township meeting. The board of county commissioners shall 
thereupon make out notices designating a suitable place for holding the first 
township meeting in each township, which shall be held within twenty days 
after the township is organized; and the county auditor shall deliver such 
notice to the sheriff of the county, who shall cause the same to be posted 
in each township not less than ten days before the day set for such meeting. 
[R. C. 1905, § 3050; 1883, ch. 112, sub-ch. 1, § 4; R. C. 1899, § 2529.] 

§ 4076. County auditor transmits name to state auditor. Each county 
auditor shall, within thirty days after such township is organized, transmit 
by mail to the state auditor an abstract of such report, giving the bounds of 
each township and the name designated; and the county auditor shall record 
in a book kept for that purpose a full description of each township. [R. C. 
1905, § 3051; 1888, ch. 112, sub-ch. 1, § 5; R. C. 1899, § 2530.) 

§ 4077. When similar names are adopted by different townships. If the 
state auditor on comparing the abstract of the reports from the several 
counties finds that any two or more townships have the same name he shall 
transmit to the county auditor of the proper county the name of the township 
to be altered; and the board of county commissioners shall at its next meet- 
ing thereafter adopt for such township some name different from those there- 
tofore named, so that no two townships organized under this chapter shall 
have the same name, and when such name is adopted the county auditor shall 
inform the state auditor as before directed. [R. C. 1905, § 3052; 1883, ch. 112, 
sub-ch. 1, § 6; R. C. 1899, § 2531.] 

§ 4078. Present boundaries to remain. The boundary lines of each organ- 
ized township shall remain as now established until otherwise provided 
by the board of county commissioners under authority of law. [R. C. 1905, 
§ 3053; 1883, ch. 112, sub-ch. 1, § 7; R. C. 1899, § 2532.] 


ARTICLE 2.— DIVISION OF ORGANIZED TOWNSHIPS. 


§ 4079. Civil townships, how formed. Any congressional township or frac- 
tion thereof, bordering on a lake or bordering on a river, containing more 
than eighteen sections of land, which has residing therein one hundred or 
more inhabitants, and forming a part of an organized civil township, may 
be set apart and organized as a separate civil township in the manner herein 
provided, and when duly organized shall have the same powers and privi- 
leges and be subject to the same liabilities and restrictions as other civil 
townships, except as herein otherwise provided; but no civil township shall 
be so formed under the provisions of this article as to leave residing in the 
township from which it is separated less than one hundred inhabitants; pro- 
vided, such separation shall be made only upon congressional township lines. 
(1909, ch. 221; R. C. 1905, § 3054; 1899, ch. 60; R. C. 1899, § 2533.] 

§ 4080. Petition county commissioners. Notice published. The legal voters 
residing in such congressional or fractional township bordering on a lake, 
may petition the board of county commissioners of the county in which it 
is situated, at any regular meeting of said board, to be set off as a separate 
civil township, upon at least thirty days’ previous notice thereof, and of 
the time and place of application, which notice shall be published at least 
three times in the newspaper in which the proceedings of said board are 
published, or, if there is none such, notice shall be posted in at least three 
public places in the proposed new township, and as many more elsewhere 
in the township affected thereby, one of which shall be at the place where 
apne election was held. [R. C. 1905, § 3055; 1899, ch. 60; R. C. 1899, 

§ 4081. When boards shall set off townships. Election. Upon presentation 
of such petition signed by a majority of the legal voters residing within such 
proposed township and due proof of notice as herein provided and of the 
further fact that the territory has the requisite number of inhabitants and the 
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petition the requisite number of competent signers as aforesaid the board shall 
proceed to set off said congressional or fractional township bordering on a 
lake as a separate civil township and constitute the same an election precinct, 
and designate the place of holding elections and the time and place of holding 
the first township meeting therein, and the name adopted for such township, 
and notice thereof shall be given as in other cases. The board of county com- 
missioners, within thirty days after such election, shall meet as a board of 
arbitrators together with the county auditor and judge of the county court 
and determine, subject to appeal to the district court, upon a just and fair 
distribution of the property and apportionment of the debt of said township 
between the townships so formed from said original township. [R. C. 1905, 
§ 3056; 1899, ch. 60; R. C. 1899, § 2535.] 

§ 4082. Proportional share of moneys. Liabilities. The new township shall 
Succeed to a proportional share of the moneys and other property of the 
former township and to a like share of its debts and liabilities existing at the 
- time of the division, such proportion to be determined by the relative value 
of the property of the respective parts as shown by the last preceding assess- 
ment and the account shall be settled between them by the board of county 
commissioners at its next regular meeting after the organization of the new 
township from the best evidence obtainable and for that purpose said board 
shall have power to bring before it the necessary witnesses, books and papers 
upon subpoenas to be issued by the clerk of the district court upon request 
of the chairman, and the statement of such account shall be conclusive as 
between the respective townships unless appealed from as provided by law, 
but the enforcement of their respective obligations thereon must be left to 
the courts; provided, however, that no division of a civil township as herein 
provided shall operate to prevent the enforcement of obligations existing 
prior thereto to the same extent as if no division was made. [R. C. 1905, 
§ 3057; 1895, ch. 30, § 4; R. C. 1899, § 2536.] 

Division of territory of town as affecting its assets and liabilities. 39 L.R.A.(NS.) 


285. 
Liability of territory annexed to township to pay proportionate share of existing debts. 
27 L.R.A.(N.S.) 1147. 


ARTICLE 3.— CoRPORATE POWERS. 


§ 4083. Powers of township. Each township is a body corporate and has 
capacity : 

1. To sue and be sued. 

2. To purchase and hold lands within its limits and for the use of its in- 
habitants, subject to the powers of the legislative assembly. 

3. To make such contracts and purchase and hold such personal property 
as may be necessary for the exercise of its corporate or administrative powers. 

4. To make such orders for the disposition, regulation or use of its cor- 
porate property as may be deemed conducive to the interests of its inhabitants. 
[R. C. 1905, § 3058; 1883, ch. 112, sub-ch. 1, § 8; R. C. 1899, § 2537.] 

§ 4084. Powers of, limited. No township shall possess or exercise any 
corporate powers except such as are enumerated in this chapter, or specially 
given by law or necessary to the exercise of the powers so enumerated or 
granted. [R. C. 1905, § 3059; 1883, ch. 112, sub-ch. 1, § 9; R. C. 1899, § 2538.] 


Supervisors possess only powers expressly conferred by statute. Aldrich v. Collins, 8 
8. D. 154, 52 N. W. 854; Van Antwerp v. Dell Rapids Township, 3 S. D. 305, 53 N. W. 82. 

Right to exercise any corporate power denied if in doubt. Aldrich v. Collins, 3 S. D. 
154, 52 N. W. 854; Van Antwerp v. Dell Rapids Township, 3 S. D. 305, 53 N. W. 82. 

Power of town to remove officer in absence of statutory authority. 9 L.R.A.(N.S.) 
572; 39 L.R.A.(N.S.) 519. 

Power of town board to appoint officers or make contract for term of office extending 
beyond its own term. 29 L.R.A.(NS.) 652. 

iability of township on negotiable paper executed by officer of town. 21 L.R.A.(N\S.) 

1078. 


999 


§§ 4085-4088 POLITICAL CODE. Township Government. 


§ 4085. Actions to be in corporate name. All actions or proceedings by or 
against a township in its corporate capacity shall be in the name of such 
township; but each conveyance of land within the limits of such township, 
made in any manner for the use or benefit of its inhabitants, has the same 
effect as if made to the township by name. [R. C. 1905, § 3060; 1883, ch. 112, 
sub-ch. 1, § 10; R. C. 1899, § 2539.] 


ARTICLE 4.— ANNUAL TOWNSHIP MEETINGS. 


§ 4086. Annual township meeting, when held. The citizens of the several 
townships of this state, qualified to vote at general elections, shall annually 
assemble and hold township meetings in their respective townships, on the 
third Tuesday in March at such place in each township as the electors thereof 
at their annual township meetings from time to time appoint; and notice 
of the time and place of holding such meetings shall be given by the township 
clerk, by posting up written or printed notices in three of the most public 
places in such township at least ten days prior to such meetings; provided, 
that before any change of place of holding meetings is made, notice of such 
contemplated change may be given by any member of the township board 
to the township clerk, who shall in his regularly printed or written notices 
as above provided, incorporate the special notice of the contemplated change 
of place of holding such meetings. [R. C. 1905, § 3061; 1899, ch. 159; R. C. 
1899, § 2540; 1901, ch. 203.] 

ownship election day not legal holiday. State v. Currie, 8 N. D. 545, 80 N. W. 475. 


On right to raise money for highway purporee at annual town meeting and disposition 
of fund illegally raised. Miner v. Clifton Twp., 30 8. D. 127, 137 N. W. 585. 


§ 4087. Township officers, when el . Term of office. There shall be 
elected at the annual township meeting in each township one supervisor for 
a term of three years; one township clerk, one assessor, one treasurer, two 
justices of the peace and two constables shall be elected once in two years, 
except to fill vacancies. 

In the event that the county commissioners have not at their regular meet- 
ing after April first appointed a county superintendent of highways, then 
the board of supervisors shall appoint one overseer of highways for each 
township, who shall hold his office during the pleasure of the board. 

At the first annual township meeting in each township after the taking 
effect of this article, there shall be elected at large for each township, three 
supervisors, one to serve until the first annual township meeting, one to 
serve until the second annual township meeting and one to serve until the 
third annual township meeting thereafter; provided, that the provisions 
hereof shall not affect the terms of supervisors elected prior to the taking 
effect of this act [section 4087]. 

The board of supervisors at the first regular meeting shall elect one of their 
members as chairman to serve for a period of one year. [1913, ch. 90; 1911, 
ch. 306; R. C. 1905, § 3062; 1883, ch. 112, sub-ch. 1, § 12; R. C. 1899, § 2541; 
1905, ch. 182.] 

Supervisors not empowered to purchase road machine without electors’ authority. F. 
C. Austin Mfg. Co. v. Twin Brooks Twp., 16 S. D. 126, 91 N. W. 470. 

§ 4088. Powers of electors. The electors of each township have power at 
the annual township meeting: 

1. To determine the number of poundmasters and the location of pounds. 

2. To select such township officers as are required to be chosen. 

3. To direct the institution or defense of actions in all controversies where 
such township is interested. 

4. To direct such sums to be raised in such township for the prosecuting 
or defending such actions as they may deem necessary. 

0. To make all rules and regulations for impounding of animals. 

6. To impose such penalties on persons offending against any rule or regu- 
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lation established by the township as they think proper, not exceeding ten 
dollars for each offense, except as herein otherwise provided. 

7. To apply such penalties when collected in such manner as they deem 
most conducive to the interests of the township. 

8. To ratify or reject recommendations offered by the township board of 
supervisors for the expenditure of funds for the purpose of purchasing build- 
ing sites and purchase, location, erection or removal of any building or 
erection for township purposes; provided, that no such recommendation shall 
be adopted otherwise than by a two-thirds vote of the electors present and 
voting at any annual township meeting. 

9. To authorize and empower the board of township supervisors to pur- 
chase liquids, compounds or other ingredients to cause the destruction of 
noxious weeds, and to authorize the purchase of sprinklers to be used in 
spraying said liquids or compounds for the destruction of noxious weeds; 
but that no township shall purchase more than two such sprinklers in any 
one year. [1909, ch. 223; 1907, ch. 255, § 1; 1883, ch. 112, sub-ch. 1, § 13; B.C. 
1899, § 2542. ] 

§ 4089. Certain tax levies legalized. The levy of taxes as made by the 
various township boards of supervisors in this state for road and general 
purposes, for the years 1899 and 1900 where said levy did not exceed eight 
mills and where said levy was not authorized at the regular township meet- 
ings, is hereby legalized and made valid in all respects and for all purposes, 
the same as if it had been authorized in conformity to the laws then in force. 
[R. C. 1905, § 3064; 1901, ch. 157.] 


ARTICLE 5.—PaviIne aND OTHER PuBLIO IMPROVEMENTS IN CERTAIN CIVIL 
TOWNSHIPS. 

Laws 1907, ch. 252, consisting of fifty sections, was entitled “An act to provide for 
paving, curbing or macadamizing the highways in civil townships adjoining incorporated 
cities of not less than six thousand inhabitants, and for the construction of sewers and 
water mains therein, connecting with city sewers and water mains or with their own trunk 
sewers, and for the construction of sidewalks.” 

Section 49 of that chapter expressly repealed “article 5 of chapter 33 of the Revised 
Codes of 1905.” But the substantive provisions in said chapter 252 were held unconsti- 
tutional in Morton v. Holes, 17 N. D. 154, 115 N. W. 256. Pursuant to the general rule 
that where an act or hreen y repealing another act and providing a substitute therefor is 
found to be invalid, the repealing must also be held to be invalid (36 Cyc. 1099), article 
5 in the Revised Codes above mentioned is considered as still in force and constitutes 
sections 4090-4102 herein. 


§ 4090. What civil townships may pave, grade or macadamize streets. Any 
civil township in this state adjoining an incorporated city having by the last 
census at least six thousand inhabitants and which shall have paved, graded, 
curbed or macadamized its streets leading to the boundaries of such civil 
township or shall have constructed sewers or water mains in such streets, 
may pave, grade or macadamize the highways of such township connecting 
with such city streets, or with such highways so paved or highways running 
along the boundaries of such city, or construct sewers or water mains therein 
as provided by this article; provided, that such township shall not so improve 
any portion of such highways not lying within its boundaries. [R. C. 1905, 
§ 3065; 1905, ch. 177, § 1.] 

§ 4091. How accomplished. Whenever the owners of real property abut- 
ting on such highway, or part thereof, in such civil township, sought to be 
improved as provided in this article, and representing a majority by feet 
of the frontage of said property so abutting, shall desire to improve such 
highway, or part thereof, as herein provided, they shall petition the board 
of supervisors of such township in writing, setting forth and describing 
specifically in such petition, the kind, character and extent of the improve- 
ment desired, specifying the width and material of pavement, if any, and the 
size and material of any sewers or water mains, the number and location of 
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manholes and catch basins for such sewers, and the number and location of 
fire hydrants for such water mains, which petition shall be accompanied by an 
affidavit of each signer thereof, stating his place of residence, and that he 
is the owner of certain real property abutting on the part of such highway 
sought to be improved, describing such property, and stating the num- 
ber of feet frontage thereof abutting on such street, which petition shall be 
os in the office of the township clerk. [R. C. 1905, § 3066; 1905, ch. 177, 

§ 4092. Township board to have working plans made. The board of town- 
ship supervisors shall, upon the filing of such petition, procure the making, 
by some competent civil engineer, of complete working plans and specifications 
for the improvement designated in such petition, together with an estimate 
of the probable cost thereof, which plans, specifications and estimate, when 
completed, shall be filed in the office of the township clerk. [R. C. 1905, 
§ 3067; 1905, ch. 177, § 3.] 

§ 4093. Township clerk to advertise for bids. The township clerk shall 
thereupon advertise in some newspaper of general circulation, published in 
such adjoining incorporated city, for bids for the construction of such im- 
provement according to such plans and specifications, stating the time and 
place at which such bids will be received and opened, which time shall not be 
less than twenty-five days after the first publication of such advertisement, 
which shall be published in such newspaper three times, once in each week 
for three successive weeks, and such advertisement shall state that such 
improvement is to be paid for by special assessments made for that purpose. 
[R. C. 1905, § 3068; 1905, ch. 177, § 4.] 

§ 4094. Bids to be accompanied by certified check. Each bid for such work 
shall be accompanied by a certified check payable or indorsed to said civil 
township for at least fifty per cent of the amount thereof and no bid shall 
be considered which is not accompanied by such check. [R. C. 1905, § 3069; 
1905, ch. 177, § 5.] 

§ 4095. Contracts, how let. At the time stated in such advertisement for 
opening such bids, the board of township supervisors shall meet at the place 
designated in such advertisement, and open said bids, and award the contract 
for the construction of such improvements to the lowest bidder therefor, and 
shall thereupon return to each of the unsuccessful bidders the certified check 
accompanying his bid, and shall retain the certified check of the successful 
bidder until the making of the contract and giving of the bond hereinafter 
provided, and when such contract and bond shall have been executed and 
filed, the said certified check shall thereupon be returned, but in case the 
successful bidder fails or refuses to enter into such contract or to give such 
bond, said certified check shall be retained by said civil township as liquidated 
damages for such failure to enter into said contract, and give said bond. 
When such contract has been awarded, the board of township supervisors 
shall have the same prepared and may employ a competent attorney for that 
purpose, and such contract shall state the time on or before which such work 
shall be finished, and shall provide that such work shall be done in accordance 
with the plans and specifications therefor on file in the office of the township 
clerk, and in accordance with the bid of the contractor therefor and subject 
to the approval of such engineer as shall be selected by the board of township 
supervisors for inspecting and approving such work, and shall further con- 
tain a clause that the consideration of said contract is to be paid in warrants, 
drawn upon the special assessment fund created for the payment of such 
imprevement, and no such civil township shall be or become in any way liable 
for the payment of any part of the consideration of such contract by general 
taxation, or from the funds of said township, or otherwise than from such 
special assessment fund. Such contract shall be entered into in the name of 
such civil township and be signed on behalf thereof by the chairman of its 
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board of supervisors, and attested by the township clerk, and when signed 
by the contractor shall be filed in the office of the township clerk. ([R. C. 
1905, § 3070; 1905, ch. 177, § 6.] 
In absence of charter or statutory requirement municipal contracts need not be let 
under competitive bidding. Price v. Fargo, 24 N. D. 440, 139 N. W. 1054. 
Discretion in choosing between bidders for public contract. 38 L.R.A.(N.S.) 653. 
- Elements to be considered in determining responsibility of bidder. 38 L.R.A.(N.S.) 


672. 
Rights under statute or ordinance requiring award of public contract to lowest bidder. 
26 L.R.A. 707. 
Ents of lowest bidder for refusal of authorities to award contract to him. 30 L.R.A. 
(N.S.) 126. 


. Validity of contract for material patented or held in monopoly where a public letting 
to the lowest bidder is required. 5 L.R.A.(N.S.) 680. 

§ 4096. Contractor to give bond. The contractor under said contract shall 
at the time of making the same, execute and file with the township clerk a 
bond in a penal sum equal to the consideration of said contract, conditioned 
for the faithful performance of said work according to such plans, specifi- 
cations and contract, and within the time fixed in said contract, subject to 
the approval of said engineer, and further conditioned for the payment by 
said contractor for all material and labor used in said work, which bond shall 
be signed by the contractor and two sufficient sureties and shall be subject 
to the approval of the board of township supervisors, and when approved by 
them shall be filed in the office of the township clerk. [R. C. 1995, § 3071; 
1905, ch. 177, § 7.] 


Right of subcontractor, materialman or laborer to maintain action on contractor’s bond 
to owner, 27 L.R.A.(NS.) 573. 

Contractor’s bonds as substitute for mechanics’ liens. 27 L.R.A.(N.S.) 579. 

Liability of sureties on contractor’s bond to laborers or materialmen not entitled te a 
lien, when bond is conditioned against liens or claims. 9 L.R.A.(N.S.) 889. 

Effect of invalidity of contract for public work upon the liability of the contractor’s 
bondsmen for material, etc., furnished in carrying out the contract. 13 L.R.A.(N.S.) 
793. 


Does bond of highway contractor cover personal injuries to members of public. 34 
L.R.A.(N.S.) 152. 

Penalty as limit of liability on contractor’s bond. 55 L.R.A. 393. 

Discretion as to bond of bidder for public contract. 38 L.R.A.(N.S.) 664. 

§ 4097. Township clerk to apportion cost of work. When such contract 
shall have been fully performed, and the work thereunder approved by such 
engineer as hereinbefore provided, and the expense connected with such work 
has been determined, the township clerk shall compute the same, and ascertain 
the total cost of said improvement, including all expenses in connection there- 
with of every kind and character, and shall thereupon forthwith calculate 
the amount to be assessed for such improvement against each lot and parcel 
of ground abutting on such improvement. And in estimating such assessment 
he shall take the entire cost of such improvement and divide the same by 
the number of feet front abutting upon the same, and the quotient shall be 
the sum to be assessed per foot upon all land so bounding or abutting. And 
the township clerk shall make and file in his office an assessment list containing 
the names of the owners of said lands as appears from said affidavits, and of 
other owners if known to him, together with a description of the lands 
assessed, which description shall include all such lands between the line of 
such highway and a line three hundred feet distant therefrom and parallel 
therewith, and no others. The township clerk shall thereupon cause said 
assessment to be published in the newspaper in which said advertisement for 
bids was published, with a notice of the time and place when and where the 
board of township supervisors will meet to approve such assessment, which 
notice shall be published in said newspaper once, at least ten days prior to 
the date fixed therein for the meeting of said township board of supervisors. 
Said assessment list shall contain or have attached thereto the certificate of 
the township clerk that the same is correct, and the township clerk shall file 
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in his office with said assessment, an itemized statement of all the expenses 
of such improvement included therein. [R. C. 1905, § 3072; 1905, ch. 177, § 8.] 

§ 4098. County auditor to assess against property. When such assessment 
shall have been approved by the board of township supervisors, the township 
clerk shall thereupon transmit to the county auditor a certified copy thereof, 
and the county auditor shall thereupon enter the amount of such assessment 
against the property assessed therefor on the tax list of the current year, 
and shall add thereto one per cent of the amount so assessed for the expense 
of the collection thereof, and such assessment shall be collected and paid over 
to the township treasurer, with interest and penalties collected, in the same 
manner as other township taxes, and shall be credited by the township treas- 
urer to the special assessment fund for such improvement, and shall be diverted 
to no other purpose. ([R. C. 1905, § 3073; 1905, ch. 177, § 9.] 

§ 4099. Penalty for nonpayment. In case such assessments are not paid 
the same penalties shall be added thereto and the same proceedings shall be 
had for the sale of said lands upon which the same are levied, as are had in 
case of special assessments in incorporated cities, and all the provisions of 
the statutes with reference to such sales and redemption therefrom in incor- 
porated cities shall apply to special assessments under this article. ([R. C. 
1905, § 3074; 1905, ch. 177, § 10.] 

§ 4100. Assessments a lien against property. Such assessment shall be a 
lien, from the time they are approved by the board of township supervisors, 
upon the lands abutting upon said improvement to a distance of three hundred 
feet from the line of such highway and parallel thereto, which lien shall be 
paramount to all other liens upon such land except ordinary taxes, and such 
assessments shall become due and payable fifteen days after their approval, 
and shall bear aie at the rate of seven per cent per annum after they 
become due. C. 1905, § 3075; 1905, ch. 177, § 11.] 

Power of legislature to make special assessments superior to other prior liens. 385 
L.R.A. 373; 80 L.R.A.(N.S.) 762. 
Superiority as between successive special assessments. 30 L.R.A.(N.S.) 767. 

§ 4101. How contractor paid. When any work contracted for under this 
article shall have been completed according to the contract therefor and 
approved as hereinbefore provided, the contractor shall be paid therefor in 
warrants drawn on the special assessment fund herein provided and not 
otherwise. [R. C. 1905, § 3076; 1905, ch. 177, § 12.) 

§ 4102-4137. Cities and townships to pay for improvements on streets and 
highways. The expense of improving streets and highways lying on the 
boundary line between any such city and township under this article may be 
done and paid for by such city and by such township, in such proportion as 
may be mutually agreed on between them, and any such incorporated city may 
permit such township to connect with its sewer system and water mains, on 
such terms as shall be just, and fully compensate said city therefor and for 
all water furnished to said township mains. [R. C. 1905, § 3077; 1905, 
eh. 177, § 138.] 

ARTICLE 6.— SPECIAL MEETINGS. 

§ 4138. Special meetings held, when. Special meetings may be held for 
the purpose of electing township officers to fill vacancies that occur, also for 
the purpose of transacting any lawful business, whenever the supervisors, 
township clerk and justices of the peace, or any two of them, together with 
at least twelve freeholders of the township file in the office of the township 
clerk a written statement that a special meeting is necessary. [R. C. 1905, 
§ 3078 ; 1883, ch. 112, sub-ch. 1, § 16; R. C. 1899, § 2543.] 

§ 4139. Clerk to give notice of meeting. Each clerk with whom such state- 
ment is filed as required in the preceding section, shall record the same and 
immediately cause notice to be posted in five of the most public places in the 
township, giving at least ten days’ notice of such special meeting; and if there 
is a newspaper published in the township he shall cause a copy of such notice 
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to be published therein at least three days before the time eer for such 
meeting. [R. C. 1905, § 3079; 1883, ch. 112, sub-ch. 1, § 17; R. C. 1899, § 2544. ] 

4140. What notice must specify. Each notice given for a special meeting 
shall specify the purpose for which it is to be held, and no other business shall 
be transacted at such meeting than such as is specified in such notice. If 
vacancies in office are to be filled at such meeting the notice shall specify in 
what office vacancies exist, how they occurred, who was the last incumbent 
and when the term of each office expires. [R. C. 1905, § 3080; 1883, ch. 112, 
sub-ch. 1, § 18; R. C. 1899, § 2545.] 


ARTICLE 7.— MopE oF ConDUCcTING TowNsHIP MEETINGS. 


8 4141. Organization of meeting. The electors present at any time between 
nine and ten o’clock in the forenoon of the day of the annual or special meet- 
ing shall be called to order by the township clerk, if present; in case he is 
not present then the voters may elect by acclamation one of their number 
chairman and three of their number judges of such meeting, who shall be 
duly sworn and be judges of the qualifications of township electors. They 
shall then proceed to choose one of their number to preside as moderator of 
such meeting. The clerk last before elected shall be clerk of the meeting 
and keep full minutes of its proceedings, in which he shall enter at length 
every order or direction and all rules and regulations made by the meeting. 
If the clerk is absent, then some person shall be elected to act as clerk of the 
era [R. C. 1905, § 3081; 1883, ch. 112, sub-ch. 1, § 19; R. C. 1899, 

§ 4142. Duty of moderator. Reconsideration of vote. At the opening of 
each meeting the moderator shall state the business to be transacted, and the 
order in which it shall be entertained, and no proposition to vote a tax shall 
be acted on out of the order of business as stated by the moderator, and no 
proposition to reconsider any vote shall be entertained at any meeting unless 
such proposition to reconsider is made within one hour from the time such 
vote was passed, or the motion for such reconsideration is sustained by a 
number of voters equal to a majority of all the names entered upon the poll 
list at such election up to the time such motion is made; and all questions 
upon motions made at township meetings shall be determined by a majority 
of the electors voting; and the moderator shall ascertain and declare the 
result of the votes on each question. [R. C. 1905, § 3082; 1883, ch. 112, 
sub-ch. 1, § 20; R. C. 1899, § 2547.] 

§ 4143. Proclamation of opening and closing polls. Before the electors 
proceed to elect any township officer, proclamation shall be made of the open- 
ing of the polls by the moderator, and proclamation shall in like manner be 
made of the adjournment, and of the opening and closing of the polls, until 
ieee ose. ‘ ended. [R. C. 1905, § 3088; 1883, ch. 112, sub-ch. 1, § 21; BR. C. 
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upervisors not gid tal to purchase road machine without Napa authority. F. 
C. Austin Mfg. Co. v. Twin Brooks Twp., 16 8. D. 126, 91 N. W. 4 


§ 4144. Who are voters. No person shall vote at any ne meeting 
unless he is qualified to vote at general elections, and has been for the last 
ninety days an actual resident of the township ‘wherein he offers to vote. 
[R. C. 1905, § 3084; 1883, ch. 112, sub-ch. 1, § 22; R. C. 1899, § 2549.] 

§ 4145. Challenge to voter. If any person offering to vote at any election 
or upon any question arising at such township meeting is challenged as 
unqualified, the judges of the meeting shall proceed thereupon in like manner 
as the judges at the general election are required to proceed, adapting the 
oath to the circumstances of the township meeting. [R. C. 1905, § 3085; 1883, 
ch. 112, sub-ch. 1, § 28; R. C. 1899, § 2550.] 

§ 4146. Certain officers to be elected by ballot. The supervisors, treasurer, 
township clerk, assessor, justice of the peace, constables and overseer of high- 
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ways in each township shall be elected by ballot. All other officers, if not 
otherwise provided by law, shall be chosen either by yeas and nays or by a 
division, as the electors determine. (R. C. 1905, § 3086; 1883, ch. 112, sub-ch. 1, 
§ 24; R. C. 1899, § 2551.) 

§ 4147. All candidates on one ballot. When the electors vote by ballot 
all the candidates voted for shall be named on one ballot, which shall contain, 
written or printed, or partly written and partly printed, the names of the 
persons voted for and the offices to which such persons are intended to be 
chosen, and shall be delivered to one of the judges so folded as to conceal its 
contents. [R. C. 1905, § 3087; 1883, ch. 112, sub-ch. 1, § 25; R. C. 1899, § 2552.] 

§ 4148. Poll list. When the election is by ballot a poll list shall be kept 
by the clerk of the meeting, on which shall be entered the name of each person 
whose vote is received. [R. C. 1905, § 3088; 1883, ch. 112, sub-ch. 1, § 26; 
R. C. 1899, § 2553. ] 

§ 4149. Judges to deposit ballots. When the election is by ballot one of 
the judges shall deposit the ballots in a box provided for that purpose. [R.C. 
1905, § 3089; 1883, ch. 112, sub-ch. 1, § 27; R. C. 1899, § 2554.] 

§ 4150. Judges to canvass the votes. At the close of every election by 
ballot the judges shall proceed publicly to canvass the votes, which canvass 
when commenced shall continue without adjournment or interruption until 
the same is completed. ([R. C. 1905, § 3090; 1883, ch. 112, sub-ch. 1, § 28; 
R. C. 1899, § 2555.] 

§ 4151. Manner of canvassing. The canvass shall be conducted by taking 
one ballot at a time from the ballot box and counting until the number of 
ballots is equal to the number of names on the poll list, and if there are any 
left in the box they shall be immediately destroyed; and the person having 
the greatest number of votes for any office shall be declared duly elected; 
provided, that if two or more persons have an equal and the highest number 
of votes for any office, the judges of election shall at once publicly by lot 
determine who of such persons shall be declared elected. If on opening the 
ballots two or more ballots are found to be so folded that it is apparent that 
the same person voted them the board shall immediately destroy the ballots. 
[R. C. 1905, § 3091 ; 1883, ch. 112, sub-ch. 1, § 29; R. C. 1899, § 2556.] 

§ 4152. Result to be announced. The canvass being completed, a statement 
of the result shall be entered at length by the clerk of the meeting in the 
minutes of its proceedings to be kept by him as before required, which shall 
be publicly read by him to the meeting, and such reading shall be deemed 
notice of the result of the election to every person whose name is entered on 
ithe poll list as a voter. [R. C. 1905, § 3092; 1883, ch. 112, sub-ch. 1, § 30; R. C. 
1889, § 2557.] 

§ 4153. Minutes to be filed. The minutes of the proceedings of each meet- 
ing, subscribed by the clerk of said meeting and by the judges, shall be filed 
in the office of the township clerk within two days after such meeting. [R. C. 
1905, § 3093 ; 1883, ch. 112, sub-ch. 1, § 31; R. C. 1899, § 2558. ] 


pentane of records of meetings of towns and the power to amend. 138 Am. St. 
ep. 550. 


§ 4154. Duty of township clerk. The clerk of each township meeting shall, 
immediately after the votes are canvassed, transmit to each person elected to 
any township office, a notice of his election. [R. C. 1905, § 3094; 1883, ch. 112, 
sub-ch. 1, § 32; R. C. 1898, § 2559; 1903, ch. 92.] 

§ 4155. Proceedings when meeting fails to elect. In case any township 
refuses or neglects to organize and elect township officers at the time fixed 
by law for holding annual township meetings, twelve freeholders of the town- 
ship may call a township meeting for the purpose aforesaid, by posting notices 
in three public places in such township, giving at least ten days’ notice of 
such meeting; which notice shall set forth the time, place and object of such 
meeting; and the electors when assembled by virtue of such notice shall 
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possess all the powers conferred upon them at the annual township meeting. 
In case no such notice is given as aforesaid within thirty days after the time 
for holding the annual meeting, the board of county commissioners of the 
county shall, on the affidavit of any freeholder of the township, filed in the 
office of the clerk of the board, setting forth the facts, at any regular or special 
meeting of the board, appoint the necessary township officers of such township, 
and the persons so appointed shall hold their respective offices until others 
are elected and qualified in their places, and shall have the same power and 
be subject to the same duties as if they had been duly elected. [R. C. 1905, 
§ 3095; 1883, ch. 112, sub-ch. 1, § 33; R. C. 1899, § 2560.] 


ARTICLE 8.— By-Laws. 


§ 4156. By-laws. No by-law made by any township shall take effect before 
the same is published by posting copies thereof in hree of the most public 
places in the township; and such by-laws, duly made and so published, are 
binding upon all persons coming within the limits of the township as well as 
upon the inhabitants thereof, and shall remain in force until altered or repealed 
at some subsequent township meeting. [R. C. 1905, § 3096; 1883, ch. 112, 
sub-ch. 1, § 14;-R. C. 1899, § 2561.] 

§ 4157. Clerk shall post by-laws. The township clerk shall post in three 
of the most public places in his township, copies of all by-laws made by such 
township, and shall make an entry in the township records of the time when, 
and the places where such by-laws were posted. [R. C. 1905, § 3097; 1883, ch. 
112, sub-ch. 1, § 15; R. C. 1899, § 2562.] 


ARTICLE 9.— QUALIFICATION OF OFFICERS. 


§ 4158. Voter eligible to office. Each person qualified to vote at township 
meetings is eligible to any township office. [R. C. 1905, § 3098; 1883, ch. 112, 
sub-ch. 1, § 34; R. C. 1899, § 2563. ] 

§ 4159. Officers to take oath. Each person elected or appointed to the office 
of supervisor, township clerk, assessor, treasurer, constable or road overseer, 
shall, within ten days after he is notified of his election or appointment, take 
and subscribe, before the township clerk or justice of the peace, the oath pre- 
scribed in section 211 of the constitution. Such oath shall be administered 
without fee and certified by the officer by whom it is taken, with the date 
of taking the same. [R. C. 1905, § 3099; 1883, ch. 112, sub-ch. 1, § 35; R. C. 
1899, § 2564; 1901, ch. 204.] 

§ 4160. Certificate of oath to be filed. The person taking such oath shall 
immediately and before entering upon the duties of his office file the certificate 
of such oath in the office of the township clerk. [R. C. 1905, § 3100; 1883, 
eh. 112, sub-ch. 1, § 36; R. C. 1899, § 2565.] 

§ 4161. Justice to take oath and give bond. Each person elected or ap- 
pointed to the office of justice of the peace shall within ten days after receiving 
notice thereof take and subscribe before any officer authorized to administer 
oaths the oath prescribed in section 211 of the constitution. Such justice shall 
also execute a bond as provided in chapter 6 [chapter 7 herein] of this code and 
file the same with the clerk of the district court of the proper county for the 
benefit of any person aggrieved by the acts of such justice, and any person 
aggrieved may maintain an action on said bond in his own name against such 
justice and his sureties. [R. C. 1905, § 3101; 1883, ch. 112, sub-ch. 1, § 37; 
R. C. 1899, § 2566.] 

§ 4162. Certificate to official acts of justice. The bond and oath of office 
of a justice of the peace, filed in the office of the clerk of the district court 
for the county or judicial subdivision, are sufficient authority for said clerk to 
certify to the official acts and signature of such justice of the peace. [R. C. 
1905, § 3102 ; 1879, ch. 59, § 94; R. C. 1899, § 2567.] 
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§ 41638. Jurisdiction of township justices. All justices of the peace of any 
township in this state shall have the same power and jurisdiction in their 
respective counties as is now or hereafter may be conferred upon justices of 
the peace under the provisions of the justices’ code, and all amendments made 
or which may be hereafter made to said code. [R. C. 1905, § 3103; 1881, ch. 129, 
§ 1; BR. C. 1899, § 2568.] 

§ 4164. Proceedings before township justices. The civil and criminal pro- 
ceedings before township justices of the peace shall be governed and controlled 
by the justices’ code and the code of criminal procedure and the amendments 
made or which may hereafter be made to said codes. [R. C. 1905, § 3104; 1881, 
ch. 129, § 2; R. C. 1899, § 2569.] 

§ 4165. Bond of treasurer. Each person elected or appointed to the office 
of treasurer, before entering upon the duties of his office, shall execute a 
bond in double the probable amount of money to be received by him, which 
amount shall be determined by the board of supervisors of the township. 


[R. C. 1905, § 3105; 1883, ch. 112, sub-ch. 1, § 38; R. C. 1899, § 2570.] 
But see as to requirements of bonding with the state bonding department, section 193. 


§ 4166. Constable to take oath and give bond. Each person chosen to the 
office of constable, before entering upon the duties of his office and within 
eight days after he is notified of his election or appointment, shall take and 
subscribe the oath of office and execute a bond as prescribed by law. Such 
bond shall be approved and filed as provided in chapter 6 [chapter 7 herein] 
a roe [R. C. 1905, § 3106; 1883, ch. 112, sub-ch. 1, § 40; R. C. 1895, 

§ 4167. Bond of assessor to be filed. Each township assessor shall give 
a bond in the penal sum of five hundred dollars and shall immediately after 
the approval thereof, deliver the same to the township clerk, whose duty 
it shall be forthwith to file such bond with the county auditor. [R. C. 1905, 


§ 3107 ; 1889, ch. 128, § 1; R. C. 1895, § 2572.) 
But see as to requirement of bonding in the state bonding department, section 193. 


§ 4168. Neglect to qualify. If any person elected or appointed to any 
township office, of whom an oath or bond is required, neglects to file the same 
within the time prescribed by law such neglect shall be deemed a refusal 
to serve in such office. [R. C. 1905, § 3108; 1883, ch. 112, sub-ch. 1, § 42; R. C. 
1899, § 2573.] 

§ 4169. Penalty for neglect to take oath. If any township officer who is 
required by law to take an oath of office, enters upon the duties of his office 
before taking such oath, he forfeits to such township the sum of fifty dollars. 
[R. C. 1905, § 3109; 1883, ch. 112, sub-ch. 1, § 43; R. C. 1899, § 2574.] 

§ 4170. Road overseer and pound master to file acceptance. Each person 
elected or appointed to the office of overseer of highways or pound master, 
before he enters upon the duties of his office and within ten days after he is 
notified of his election or appointment, shall file in the office of the township 
clerk a notice signifying his acceptance of such office. A neglect to file such 
notice shall be deemed a refusal to serve. [R. C. 1905, § 3110; 1883, ch. 112, 
sub-ch. 1, § 44; R. C. 1899, § 2575.] 


ARTICLE 10.— VACANCIES. 


§ 4171. Board may accept resignations. The board of supervisors of any 
township may for sufficient cause shown to it accept the resignation of any 
officer in its township, and whenever it accepts any such resignation it shall 
forthwith give notice thereof to the township clerk. [R. C. 1905, § 3112; 1883, 
ch. 112, sub-ch. 1, § 46; R. C. 1899, § 2577.] 

§ 4172. Vacancies, how filled. Whenever any township fails to elect the 
proper number of officers, or whenever any person elected to a township 
office fails to qualify, or whenever any vacancy happens in any township 
office from death, resignation, removal from the township or other cause, 
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the justices of the peace of the township, together with the board of super- 
visors or a majority of them, shall fill the vacancy by appointment by warrant 
under their hand, and the persons so appointed shall hold their offices until 
the next annual meeting and until their successors are elected and qualified, 
and shall have the same powers and be subject to the same duties and 
penalties as if they had been duly elected. [R. C. 1905, § 3113; 1883, ch. 112, 
sub-ch. 1, § 47; R. C. 1899, § 2578.] 

‘§ 4173. Vacancies in appointing board. Whenever a vacancy occurs from 
any cause in the office of the justice of the peace or township supervisor, the 
remaining officers of such appointing board shall fill any vacancy thus 
occurring. [R. C. 1905, § 3114; 1883, ch. 112, sub-ch. 1, § 48; R. C. 1899, § 2579.] 

§ 4174. When county auditor to appoint township assessor. When any 
township assessor is elected and fails or refuses to qualify or to discharge 
the duties of his office, or if the electors of a township fail for any reason 
to elect an assessor, and the township board of said township fails or refuses 
to appoint an assessor for the township on or before the fifteenth day of 
April of the year for which such assessor is to serve, it shall be the duty of 
the county auditor to appoint an assessor for such township, who shall be a 
resident of the township for which he is to serve as assessor. [R. C. 1905, 
§ 3115; 1887, ch. 156, § 1; R. C. 1899, § 2580.] 


ARTICLE 11— Boarp or HEALTH. 


§ 4175. Who constitutes. Powers of. The supervisors of each township 
and the trustees of each incorporated village shall constitute a board of health 
and within their respective townships or villages shall have and exercise 
under the supervisory control of the county superintendent of public health, 
all the powers necessary for the preservation of public health. [1913, ch. 59, 
39 : a C. 1905, § 3116; 1883, ch. 112, sub-ch. 1, § 50; R. C. 1899, § 2581; 1905, 
ch. 52. 

Powers which may be delegated to boards of health. 80 Am. St. Rep. 212. 
Power of health authorities as to nuisances. 36 L.R.A. 603; 23 Am. Rep. 212. 
——to forbid use of a polluted water supply. 23 L.R.A.(N.S.) 766. 
to require alteration of private property in a particular manner to abate condi- 
tions endangering public health. 24 L.R.A.(N.S.) 241. 
Quarantine regulations. 26 L.R.A. 484. 
Compulsory vaccination. 25 L.R.A. 152; 26 L.R.A. 728; 17 L.R.A.(N.S.) 709. 

§ 4176. Powers of board of health. The board of health may examine into 
all nuisances, sources of filth and causes of sickness and make such temporary 
regulations respecting the same as it shall judge necessary for the public health 
and safety of the inhabitants, but upon taking such action, the board shall im- 
mediately report the same to the county superintendent of public health, who 
shall then take the matter up and give the board specific instructions or 
proceed to the place and take such action as he may deem necessary for the 
protection of public health, and each person who violates any order or 
regulation made by any board of health, and duly published, is guilty of a 
misdemeanor and is punishable by a fine not exceeding one hundred dollars 
or by imprisonment in the county jail not exceeding three months. [1913, 
ch. 59, § 10; R. C. 1905, § 3117; 1883, ch. 112, sub-ch. 1, § 51; R. C. 1899, § 2582.] 

Authority of legislature to make punishable failure to comply with rule of health 
board. 6 L.R.A.(N.S.) 143. 

§ 4177. Public notice of orders and regulations. Notice shall be given by 
the board of health of all orders and regulations made by it, by publishing 
the same in some newspaper if there is one published in such township or the 
county; if there is none, then by posting such notice in five public places 
therein; and such publication of said orders and regulations shall be deemed 
a legal notice to all persons. [R. C. 1905, § 3118; 1883, ch. 112, sub-ch. 1, § 52; 
R. C. 1899, § 2583.] 
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§ 4178. Penalty for refusal to obey order. Whenever any nuisance, source 
of filth or cause of sickness is found on private property, the board of health 
shall order the owner or occupant thereof at his own expense to remove 
the same within twenty-four hours; and if the owner or occupant thereof 
neglects so to do he shall forfeit a sum not exceeding fifty dollars, to be 
recovered in the name of and for the use of the township. [R. C. 1905, § 3119; 


1883, ch. 112, sub-ch. 1, § 53; R. C. 1899, § 2584.] 
Power of health authorities to require alteration of private property in a particular 
. manner to abate conditions endangering a health. 24 L.R.A.(N.S.) 241. 


§ 4179. Proceedings on such refusal. Whenever such owner or occupant 
shall fail to comply with such order of the board of health, said board may 
cause the said nuisance, source of filth or cause of sickness to be removed, 
and all expenses incurred thereby shall be paid by such owner or occupant 
or by the person causing or permitting the same. [R. C. 1905, § 3120; 1883, 


ch. 112, sub-ch. 1, § 54; R. C. 1899, § 2585.] 
Power to fill lowlands at expense of owner. 30 L.R.A.(N.S.) 709. 


§ 4180. Board to enter infected premises. Proceedings if opposed. When- 
ever the board of health deems it necessary for the preservation of the health 
of its inhabitants to enter any building or vessel in the township for the 
purpose of examining into and destroying, removing or preventing any 
nuisance, source of filth or cause of sickness, and shall be refused such 
entry, any member of the board may make complaint under oath to a justice’ 
of the peace of his township, stating the facts in the case so far as he has 
knowledge thereof. [R. C. 1905, § 3121; 1888, ch. 112, sub-ch. 1, § 55; R. C. 
1899, § 2586. | 

§ 4181. Warrant to be issued by justice. Such justice shall thereupon 
issue a warrant directed to the sheriff or any constable of the county, com- 
manding him to take sufficient aid, and being accompanied by two or more 
members of the board of health, between the hours of sunrise and sunset, to 
repair to the place where such nuisance, source of filth or cause of sickness 
_ complained of may be, and destroy, remove or prevent the same under the 
- direction of the members of such board of health. [R. C. 1905, § 3122; 1883, 
ch, 112, sub-ch. 1, § 56; R. C. 1899, § 2587.] 

' § 4182. Quarantine of infected person. When any person coming from 
abroad or residing in any city, town or village in this state is infected or 
lately has been infected with the smallpox or other contagious disease 
dangerous to the public health, the board of health of the city, town or village 
where such sick or infected person is, may immediately cause such person 
to be removed to a separate house if it can be done without danger to his 
health, and shall provide for such person a nurse, medical attendance and 
other necessaries, which shall be a charge in favor of such city, town or 
village against the person so provided for, his parents, guardian or master, 
if able, otherwise against the county to which he belongs, or the state if such 
person is a nonresident of the state. [R. C. 1905, § 3123; 1883, ch. 112, sub-ch. 


1, § 57: R. C. 1899, § 2588.] 
Quarantine regulations and their validity. 26 L.R.A. 484; 47 Am. St. Rep. 533. 
Pest houses, power of municipalities and other public bodies to establish and to compel 
the removal of sick persons thereto. 92 Am. Dec. 76. 
Right to injunction against sending to pest house. 23 L.R.A.(N.S.) 1188. 


§ 4183. Same. When person cannot be moved. If such infected person 
cannot be removed without danger to his health, the board shall make 
provision as directed in the preceding section, for such person in the house 
where he may be, and in such case it may cause the persons in the neighbor- 
hood to be removed; and may take such other measures as it deems necessary 
for the safety of the inhabitants. [R. C. 1905, § 3124; 1883, ch. 112, sub-ch. 1, 
§ 58; R. C. 1899, § 2589.] 

§ 4184. Board to provide hospital. When a disease dangerous to the 
public health breaks out in any township, the board shall immediately provide 
such hospital or place of reception for the sick and infected as is judged best 
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for their accommodation and the safety of the inhabitants, which shall be 
subject to the regulations of the board; and the board may cause any sick 
and infected person to be removed thereto, unless his condition will not 
permit such removal without danger to his health, in which case the house 
or place where he remains shall be considered as a hospital, and with all 
its inmates subject to the regulations of the board. [R. C. 1905, § 3125; 1883, 
ch. 112, sub-ch. 1, § 59; R. C. 1899, § 2590.] 


ARTICLE 12.— Powers aND DvuTIES OF SUPERVISORS, 


§ 4185. Regular meetings. The township board of supervisors shall hold 
regular meetings on the Tuesday next preceding the annual town meeting 
(being the second Tuesday of March), and on the Tuesday next succeeding 
the annual town meeting (being the fourth Tuesday of March), on the second 
Monday in June and the last Tuesday in October of each year. [R. C. 1905, 
§ 3126; 1899, ch. 160; R. C. 1899, § 2591; 1901, ch. 205; 1903, ch. 200.] 


Clerk of township board of supervisors is not authorized to call special session of town 
board for purpose of passing upon petition relating to sale of intoxicating liquor at re- 
tail. State ex rel. Ketterling v. Gregory, 26 8. D. 13, 127 N. W. 733, Ann. Cas. 19134, 40. 


§ 4186. Where held. Such meetings shall be held at the office of the 
township clerk or at the usual place for holding the annual township meetings 
if there is one. It shall meet not later than ten o’clock a. m. and shall not 
adjourn before four o’clock p. m. [R. C. 1905, § 3127; 1887, ch. 155, § 2; 
R. C. 1899, § 2592.] 

§ 4187. Business to be transacted. At its meetings in February and 
June it shall perform all the duties now required of it by law to be transacted 
at such meetings, and any other business that may legally come before it. 
[R. C. 1905, § 3128; 1887, ch. 155, § 3; R. C. 1899, § 2593.] 

§ 4188. Approve bonds of township officers. At its meeting in March the 
chairman shall approve the bonds of township officers, and said officers shall 
immediately enter upon the duties of their office, and shall assess the highway 
labor and road tax for the ensuing year and perform all the duties required 
of them in article 13 of chapter 31. [R. C. 1905, § 3129; 1887, ch. 155, § 4; 
R. C. 1899, § 2594.] 


Supervisors levy the highway, labor and road tax, but its expenditure is under con- 
trol of road overseers. Aldrich v. Collins, 3 S. D. 154, 52 N. W. 854. 


§ 4189. Audit accounts. At its meeting in October it shall audit accounts, 
settle with the road overseers and transact any other business thut may come 


before it. [R. C, 1905, § 3180; 1887, ch. 155, § 5; R. C. 1899, § 2595. ] 
ee tas supervises expenditure of road tax. Aldrich v. Collins, 3 S. D. 154, 52 


§ 4190. Adjourned and special meetings. It may adjourn from time to 
time, and in cases of emergency may hold special meetings on eall of the 
clerk on three days’ notice. [R. C. 1905, § 3131; 1887, ch. 155, § 6; R. C. 1899, 
§ 2596.] 

§ 4191. Business with board. When to appear. It shall be the duty of 
all persons having business to transact with the board of supervisors of any 
township to appear before such board at any regular meeting, or file such 
business with the clerk, to be laid before the board by him at its next meeting. 
[R. C. 1905, § 31382; 1887, ch. 155, § 7; R. C. 1899, § 2597.] 

§ 4192. Powers of supervisors. The supervisors shall have charge of such 
affairs of the township as are not by law committed to other township officers, 
and they shall have power to draw orders on the township treasury for the 
disbursement of such funds as may be necessary for the purpose of defraying 
the incidental expenses of the township and for all moneys raised by the 
township to be disbursed for any other purpose and when it shall seem ad- 
visable by said board of supervisors they may recommend to the electors of 
their township the expenditure of a stated amount for the purpose of pur- 
chasing building sites and purchase, erection, location or removal of any 
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building, or erection for a town hall, library building or other erection for 
use and benefit of said township. [1909, ch. 223, § 2; 1907, ch. 255, § 2; 
R. C. 1905, § 3133; 1883, ch. 112, sub-ch. 1, § 60; R. C. 1899, § 2598.] 
Power of town board to act as determined by place of performance. 33 L.R.A. 86. 
Power of town board to appoint officers or make contract for term of office extending 
beyond its own terms. 29 L.R.A.(N.S.) 652. 

§ 4193. Improving streets. Whenever any incorporated village or town 
which is laid out into streets is included in the limits of an organized town- 
ship, the township supervisors are authorized to cause improvements to be 
made in any street that may be needed as a highway if the corporate 
authorities of such village or town neglect to make such improvements. [R. C. 


1905, § 3184; 1888, ch. 112, sub-ch. 1, § 61; R. C. 1899, § 2599.] 
Distinction between incorporated town and organized township. Town of Dell Rapids 


v. Irving, 7 S. D. 310, 64 N. W. 149, 29 L.R.A. 861. 

§ 4194. Board to prosecute actions. The supervisors shall by their name 
of office prosecute for the benefit of the township, all actions upon bonds 
given to them or their predecessors in office; and shall also sue for and 
collect all penalties and forfeitures in respect to which no other provision 
is made, incurred by any officer or inhabitant of the township; and they shall 
have power, in like manner, to prosecute for any trespass committed on any 
public inclosure, highway or property belonging to the township, and shall 
pay all moneys collected under this section to the township treasurer. [R. C. 
1905, § 3135; 1883, ch. 112, sub-ch. 1, § 62; R. C. 1899, § 2600.] 

§ 4195. Quorum of the board. Any two of the supervisors shall constitute 
a quorum for the performance of any duties required by law of the township 
supervisors, except when otherwise provided. [R. C. 1905, § 3136 ; 1883, ch. 112, 
sub-ch. 1, § 63; R. C. 1899, § 2601.] 


ARTICLE 13.— PowERS AND DUTIES OF OFFICERS. 
TOWNSHIP CLERK. 


§ 4196. Clerks may administer oaths. The township clerks of the several 
townships, city clerks or auditors of all cities, and recorders of all towns or 
villages in this state, are authorized to administer oaths and take acknowledg- 
ments of instruments, authorized or required by law. [R. C. 1905, § 3137; 
1883, ch. 112, sub-ch. 1, § 64; R. C. 1899, § 2602.] 

§ 4197. Custody of records. The township clerk shall have the custody 
of the record books and papers of the township when no other provision is 
made by law, and he shall duly file and safely keep all certificates of oaths 
and other papers required by law to be filed in his office. [R. C. 1905, § 3138; 
1883, ch. 112, sub-ch. 1, § 65; R. C. 1899, § 2603.] 

§ 4198. Deputy. He may at his discretion appoint a deputy, for whose acts 
he shall be responsible. Before any deputy clerk enters upon the duties 
of his office he shall take and subscribe the oath required by law, which oath 
shall be filed in the office of the clerk of the district court. [R. C. 1905, § 3139; 
1883, ch. 112, sub-ch. 1, § 65; R. C. 1899, § 2603.] 

§ 4199. Shall keep records. The clerk shall record in the book of records 
of his township, minutes of the proceedings of each township meeting. and 
enter therein each order or direction and all rules and regulations of any 
such meeting; and shall also file and preserve all accounts audited by the 
township board or allowed at a township meeting, and enter a statement 
thereof in such book of records. [R. C. 1905, § 3140; 1883, ch. 112, sub-ch. 1, 
§ 66; R. C. 1899, § 2604.] 

§ 4200. Clerk to give bond and take oath. Each person elected or appointed 
to the office of township clerk shall, before entering upon the duties of his 
office and within the time prescribed by law for filing his oath of office, exe- 
cute a bond with two or more sureties to be approved by the chairman of the 
township board of supervisors, in such penal sum as the supervisors direct, 
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conditioned for the faithful discharge of his duties. Such bond so approved 
shall be filed in the office of the county auditor for the benefit of any person 
aggrieved by the acts or omissions of such clerk; and any person so aggrieved 
or the township may maintain an action on such bond against said clerk and 
his sureties. [1909, ch. 222; R. C. 1905, § 3141; 1883, ch. 112, sub-ch. 1, § 67; 
R. C. 1899, § 2605. ] 

§ 4201. Send name of constable to clerk of district court. Each township 
clerk, immediately after the qualification of any constable elected or 
appointed in his township, shall transmit to the clerk of the district court 
of the county the name of such constable. [R. C. 1905, § 3142; 1883, ch. 112, 
sub-ch. 1, § 68; R. C. 1899, § 2606.] 

§ 4202. Send name of justice to clerk of district court. Each township 
clerk shall immediately after the election of any justice of the peace in his 
township transmit a written notice thereof to the clerk of the district court 
of the county, stating therein the name of the person elected and the term 
for which he is elected; and if elected to fill a vacancy, he shall state in such 
notice who was the last incumbent of the office. [R. C. 1905, § 3143; 1883, 
ch. 112, sub-ch. 1, § 69; R. C. 1899, § 2607.] 

§ 4203. Penalty for neglect. If any township clerk willfully neglects to 
make such return he shall be guilty of a misdemeanor, and on conviction 
thereof shall be fined in a sum not exceeding ten dollars. [R. C. 1905, § 3144; 
1883, ch. 112, sub-ch. 1, § 70; BR. C. 1899, § 2608.] 


TOWNSHIP TREASURER. 


§ 4204. Duties of treasurer. The township treasurer shall receive and 
take charge of all moneys belonging to the township or which are by law 
required to be paid into the township treasury, and shall pay over and 
account for the same upon the order of such township or the officers thereof 
duly authorized in that behalf, made pursuant to law, and shall perform all 
such duties as may be required of him by law. [R. C. 1905, § 3145; 1883, 


eh. 112, sub-ch. 1, § 71; R. C. 1889, § 2609.] 
i treasurer must keep funds separate. Aldrich v. Collins, 3 S. D. 154, 52 N. 


§ 4205. To keep account of receipts and disbursements. Each township 
treasurer shall keep a true account of all moneys by him received by virtue 
of his office, and the manner in which the same are disbursed, in a book 
provided at the expense of the township for that purpose, and exhibit such 
account, together with his vouchers, to the township board at its annual 
meeting, for adjustment; and he shall deliver all books and property be- 
longing to his office and the balance of all moneys in his hands as such treas- 
urer, to his successor in office, on demand after such successor has qualified 
Sao tolaw. [R. C. 1905, § 3146; 1883, ch. 112, sub-ch. 1, § 72; R. C. 1899, 

2610. 

§ 4206. Treasurer to draw moneys from the county. The township treas- 
urer shall, from time to time, draw from the county treasury such moneys 
as have been received by the county treasurer for the use of his township and 
on the receipt of such moneys shall deliver proper vouchers therefor. Each 
township treasurer shall be allowed and entitled to retain two per cent of 
all moneys paid out of the township treasury, for receiving, safely keeping, 
and paying over the same according to law; provided, that the township 
treasurer shall not be allowed two per cent on the balance turned over to his 
successor. {[1913, ch. 87; R. C. 1905, § 3147; 1883, ch. 112, sub-ch. 1, § 73; 
R. C. 1899, § 2611; 1901, ch. 202.] 

§ 4207. Treasurer to make statement. Each township treasurer within 
five days preceding the annual township meeting shall make out a statement 
in writing of the moneys by him received into the township treasury from 
the county treasurer and from all other officers and persons, and also of all 
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moneys paid out by him as such treasurer, in which statement he shall set 
forth particularly from whom and on what account such moneys were received 
by him, with the amount received from each officer or person and the date 
of receiving the same, also to whom and for what purpose any moneys have 
been paid out by him, with the amount and date of each payment. He shall 
also state therein the amount of moneys remaining in his hands as treasurer. 
Such statement shall be filed by him in the office of the township clerk, and 
Shall be by such clerk carefully preserved and recorded in the township 
book of records, and a duplicate of such statement shall at the same time 
be filed by the township treasurer with the county auditor of his county. 
ay. e “ie § 3148 ; 1883, ch. 112, sub-ch. 1, § 74; 1887, ch. 157, § 1; R. C. 1899, 

§ 4208. Penalty for neglect. Each township treasurer who refuses or 
neglects to comply with the provisions of the four preceding sections shall 
forfeit not more than two thousand dollars, to be recovered in any court of 
competent jurisdiction, the amount to be fixed by the jury trying the cause, 
or by the court, if there is no jury impaneled, and may be recovered by a 
civil action in the name of the person who prosecutes the same, with costs 
of the suit; one-half shall go to the person so prosecuting, and the remainder 
to the township of which such delinquent is or has been treasurer. [R. C. 1905, 
§ 3149; 1883, ch. 112, sub-ch. 1, § 75; R. C. 1899, § 2613.] | 

§ 4209. Depositing township moneys in own name prohibited. It shall be 
unlawful for any township treasurer to deposit any moneys belonging to the 
township in any bank, savings bank, trust company or other fiduciary insti- 
tution, in his own name. All such moneys shall be deposited in the name of 
the towrship, and any interest on such moneys shall be credited to and accrue 
to the township fund. [1913, ch. 89, § 1.] 

§ 4210. Penalty. Any person violating the provision of the preceding sec- 
tion shall be guilty of a misdemeanor. [1913, ch. 89, § 2.] 

§ 4211. Warrant record. Indorsement of warrants not paid. Each town- 
ship treasurer shall keep a suitable book to be provided at the expense of 
the township in which he shall enter the township orders that he cannot 
pay for want of funds when presented to him for payment, which orders 
when presented shall be indorsed by such treasurer by putting upon the 
back of the same the words ‘‘ not paid for want of funds,’’ giving the date 
of such indorsement, signing his name as township treasurer, which order 
when so indorsed shall bear interest from that date until paid. All township 
orders shall be paid in the order that they are registered, out of the first 
moneys that come into the treasurer’s hands for such purposes. [R. C. 1905, 


§ 3150 ; 1883, ch. 112, sub-ch. 1, § 76; BR. C. 1899, § rat 
Township warrants nonnegotiable. Gilman v. Township of Gilby, 8 N. D. 627, 80 N. W. 
89. 


ASSESSORS. 


§ 4212. Assessors, how governed. The township assessor shall be governed 
by and make assessments and returns as provided in the chapter on revenue 
and taxation of this code, and shall be paid for his service out of the township 
treasury. [R. C. 1905, § 3151; 1879, ch. 59, § 55; R. C. 1899, § 2615.] 


ARTICLE 14.— Boarp or AUDITORS. 


§ 4213. Supervisors to audit accounts. The supervisors constitute a board 
of audit for the purpose of auditing all accounts payable by the township; 
and if for any cause there are not three supervisors present to constitute 
such board the chairman, and in his absence either of the supervisors may 
notify any one or as many of the justices of the peace of the township as 
will, together with the supervisors present, make a board of three; and the 
board so constituted shall have authority to act as the township board. [R. C. 
1905, § 3152; 1883, ch. 112, sub-ch. 1, § 77; R. C. 1899, § 2616.] 
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§ 4214. Meetings of board. Auditing accounts of treasurer. The board 
shall meet on the Tuesday next preceding the annual township meeting and on 
the last Tuesday of October in each year, and at such other times as it deems 
necessary and expedient for the purpose of auditing and settling all ‘charges 
against the township, and it shall state on each account the amount allowed 
by it; but no allowance shall be made for any account which does not speci- 
fically state each item of the same and the nature thereof. At the regular 
meeting on the Tuesday next preceding the annual town meeting (being the 
second Tuesday of March) in each year, the board shall examine ar indir ° 
accounts of the township treasurer for all moneys received and disbursed by 
him as such officer; and at said meeting shall audit the accounts of all other 
township officers who are authorized by law to receive or disburse any money 
of the township by virtue of their offices. [1909, ch. 225; R. C. 1905, § 3153; 
1883, ch. 112, sub-ch. 1, § 78; 1887, ch. 155, § 5; R. C. 1899, § 2617. 


Presentation of claim for audit not a condition precedent to bringing suit. Short v. 
Township, 8 S. D. 148, 65 N. W. 432. 


§ 4215. Board to report accounts andited and allowed. Such board shall 

make a report, stating in detail the items of account audited and allowed, 
the nature of each account, and the name of the person to whom such account 
was allowed, including a statement of the fiscal concerns of the township, 
and an estimate of the sum necessary for the current expenses thereof, the 
support of the poor and other incidental expenses for the ensuing year. 
[R. C. 1905, § 3155; 1883, ch. 112, sub-ch. 1, § 80; R. C. 1899, § 2619.] 
' § 4216. Report to be read at township meeting. Such report shall be 
produced and publicly read by the township clerk at the next ensuing town- 
ship meeting, and the whole or any portion of such report may be referred 
by order of the meeting to a committee, whose duty it shall be to examine 
the same and report thereon to such meeting. [R. C. 1905, § 3156; 1883, ch. 11., 
sub-ch. 1, § 81; R. C. 1899, § 2620.] 

§ 4217. Treasurer shall pay all orders. The amount of any account 
audited and allowed by the board and the amount of any account voted to 
be allowed at any township meeting shall be paid by the township treasurer 
on the order of the board signed by the chairman and countersigned by 
the clerk; and all orders issued to any person by the board for any sum 
due from such township shall be receivable in payment of township taxes 
of such township. [R. C. 1905, § 3157; 1883, ch. 112, sub-ch. 1, § 82; R. C. 
1899, § 2621.] 

§ 4218. Clerk of the board of supervisors. The township clerk shall be 
clerk of the township board, and shall keep in his office a true record of all 
proceedings. [R. C. 1905, § 3158; 1883, ch. 112, sub-ch. 1, § 83; R. C. 1899, 

2622. ] 

ARTICLE 15.— FEES OF OFFICERS. 

§ 4219. Compensation of assessor. The township assessor shall receive 
for his services three dollars per day for each day necessarily devoted by 
him to the service of the township while engaged in his duties as such 
assessor; provided, that such compensation shall not exceed the sum of sixty 
dollars in any one congressional township. [R. C. 1905, § 3159; 1883, ch. 112, 
sub-ch. 1, § 86; 1889, ch. 126, § 1; R. C. 1895, § 2623.] 

§ 4220. Compensation of clerk and supervisors. The township clerk and 
supervisors shall receive for their services one dollar and fifty cents per day 
for each day necessarily devoted by them to the service of the township 
when attending to business in their township, and two dollars when attending 
to business out of the township; no township supervisor shall receive more 
than thirty-five dollars compensation in any one year; provided, that the 
township clerk shall be paid fees for the following, and not a per diem: For 
serving notices of election upon township officers, as required by law, twenty- 
five cents each; for filing any paper required by law to be filed in his office, 
ten cents each; for posting notices required by law, twenty-five cents 
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each; for recording any order or any instrument or writing authorized by 
law, ten cents for each one hundred words; for copying any record or instru- 
ment on file in his office and certifying the same, ten cents for each one 
hundred words, to be paid for by the person applying for the same. [R. C. 
1905, § 3160; 1883, ch. 112, sub-ch. 1, § 86; R. C. 1899, § 2624.] 

§ 4221. Compensation, increasing or reducing. At any township meeting 
before the electors commence balloting for officers they may by resolution 
reduce or increase the compensation of officers, but no such increase shall 
exceed one hundred per cent. [R. C. 1905, § 3161; 1883, ch. 112, sub-ch. 1, § 86; 
R. C. 1899, § 2625.] 


ARTICLE 16.— CLaIms AGAINST TOWNSHIPS OR COUNTIES. 


§ 4222. Claims against townships. Accounts stated, how. Before any 
account, claim or demand against any township or county of this state for 
any property or services for which such township or county shall be liable 
shall be audited or allowed by the board or officers authorized by law to audit 
and allow the same, the person in whose favor such account, claim or demand 
shall be, or his agent, shall reduce the same to writing in items and shall verify 
the same to the effect that such account, claim or demand is just and true, 
that the money therein charged was actually paid for the purposes therein 
stated, or that the property therein charged for was actually delivered or 
used for the purposes therein stated and was of the value therein charged, 
or that the services therein charged were actually rendered and of the value 
therein charged, or in case such services were official for which fees are pre- 
scribed by law then that the fees or amounts charged therefor are such as 
are allowed by law; and that no part of such account, claim or demand has 
been paid; provided, that the provisions of this article shall not apply to any 
claim or demand for an annual salary or per diem of jurors or witnesses fixed 
by or in pursuance of any statute. [R.C. 1905, § 3162; 1883, ch. 112, sub-ch. 1, 
§ 87; R. C. 1899, § 2626. ] 


Powers and duties of board of county commissioners. State ex rel. Wiles v. Heinrich, 
11 N. D. 31, 88 N. W. 734. 

Acceptance of warrant for claim against county, which has been duly presented and al- 
lowed in part, is presumed to be in full of claims presented. Paulson v. Ward County, 
23 N. D. 601, 42 L.R.A.(N.S.) 111, 137 N. W. 486. 
aaeaere sy of township on negotiable paper executed by officer of town. 21 L.R.A.(N.S.) 

§ 4223. Accounts must be verified. The verification required by the pre- 
ceding section may be made before any officer authorized by law to administer 
oaths, or before any member of the board to which the account, claim or 
demand shall be presented to be audited, and each member of such board is 
hereby authorized to administer the proper oath in such cases; and each person 
who willfully or knowingly swears falsely on any such claim shall be deemed 
guilty of perjury and be punished accordingly. ([R. C. 1905, § 3163; 1883, 
ch. 112, sub-ch. 1, § 88; R. C. 1899, § 2627.] 

4224. What accounts need not be verified. In case any such account, 
claim or demand shall be made or presented by any administrator or executor 
on behalf of the estate of a deceased person he shall not be required to verify 
the same, but may prove the same otherwise to the satisfaction of the board. 
[R. C. 1905, § 3164; 1883, ch. 112, sub-ch. 1, § 88; R. C. 1899, § 2628.] 

§ 4225. Consideration of account and action thereon. Whenever an account, 
claim or demand against any township or county skall have been verified in 
the manner prescribed in this article, the board to whom the same is presented. 
mnmay receive and consider the same and may allow or disallow the same in 
whole or in part, as to such board or officers shall appear just or lawful, 
saving to such claimants the right of appeal. [R. C. 1905, § 3165; 1883, ch. 112, 
sub-ch. 1, § 89; R. C. 1899, § 2629.] 


Right of town authorities to reconsider action as to allewance of claim. 21 L.R.A. 


(N.S.) 289. 
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_wtlght of town to surrender valid claim upon partial payment thereof. 19 L:R.A.(NS.) 


320. 

§ 4226. Penalty for auditing an account not verified. Any member of such 
board who shall audit and allow any account, claim or demand required by 
this article to be itemized and verified, without the same having been first 
duly itemized and verified, shall be deemed guilty of a misdemeanor and be 
punished by a fine of not exceeding five hundred dollars, or by imprisonment 
in the county jail not exceeding six months, or by both. [R. C. 1905, § 3166; 
1883, ch. 112, sub-ch. 1, § 90; R. C. 1899, § 2630.] 

§ 4227. Claims against counties offset by taxes due. It shall be the duty 
of the board of county commissioners of any county in this state, when any 
bill or claim is presented to them to be audited in favor of any person, cor- 
poration or society to ascertain from the tax records of such county if the 
person, corporation or society to whom said credit originally accrued or pre- 
senting same is indebted to any school district, municipal corporation, county 
or state for personal taxes due or delinquent, and if such indebtedness shall 
be found to exist, to deduct the same from the bill so presented. Or if the 
taxes shall exceed the demands so presented, then to have the claim entered 
us a credit on the tax books of such county in favor of the person, corporation 
or society to whom said credit originally accrued, if found to be indebted for 
taxes due or delinquent as above provided. If no such indebtedness exists 
against such party, then to deduct any part due or delinquent taxes owing by 
the person, corporation or society presenting same and the right to offset such 
taxes shall be deemed to have accrued from the day the county became indebted 
to any person, corporation or society. Any sale, transfer or assignment 
thereof shall not defeat the right of the county to make such credit or offset. 
[R. C. 1905, § 3167; 1901, ch. 162.] 


ARTICLE 17.— Suits By anp AGAInst TowNsHIP. 


§ 4228. Proceedings in. Whenever any controversy or cause of action 
exists between townships or between a township and an individual or cor- 
poration, a civil action may be commenced and prosecuted for the purpose of 
trying and settling such controversy, and the same shall be conducted in the 
game manner, and the judgment therein shall have the like effect, as in other 
actions or proceedings of a similar kind between individuals and corporations. 
[R. C. 1905, § 3168; 1883, ch. 112, sub-ch. 1, § 91; R. C. 1899, § mate | 

a limitations begin to run against action on township warrant. 10 L.R.A.(N'S.) 
478. 

§ 4229. Township to sue in its name. In all such actions and proceedings 
the township shall sue and be sued in its name, except where township officers 
are authorized by law to sue in their name of office for the benefit of the 
hoor [R. C. 1905, § 3169; 1883, ch. 112, sub-ch. 1, § 92; R. C. 1899, 

2632. ] 

§ 4230. Service, on whom. In legal proceedings against a township by 
name all papers shall be served on the chairman of the board of supervisors, 
and in case of his absence on the township clerk, and whenever any action or 
proceeding is commenced the chairman shall attend to the defense thereof, 
and lay before the electors of the township at the first township meeting a 
full statement of such proceedings, for their election in regard to the defense 
thereof. [R. C. 1905. § 3170; 1883, ch. 112, sub-ch. 1, § 94; R. C. 1899, § 2633. ] 

§ 4231. Jurisdiction. No action in favor of any township shall be brought 
before any justice of the peace residing in such township. ([R. C. 1905, § 3171; 
1883, ch. 112, sub-ch. 1, § 95; R. C. 1899, § 2634.] 

§ 4232. Recovery in cases of trespass. Whenever any action is brought 
to recover a penalty imposed for any trespass committed on the lands belong- 
ing to the township, if it appears on the trial thereof that the actual amount 
of injury to such township lands in consequence of such trespass exceeds the 
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sum of twelve dollars and fifty cents, then the amount of actual damage with 
costs of suit shall be recovered in such action, instead of any penalty for such 
trespass imposed by the township meeting, and such recovery shall be a bar 
to all other actions for the same trespass. [R. C. 1905, § 3172; 1883, ch. 112, 
sub-ch. 1, § 96; R. C. 1899, § 2635.] 

§ 4233. Court may partition lands, when. Whenever by judgment or deci- 
sion in any action or proceeding brought to settle any controversy in relation 
to township commons or other lands, the common property of a township, or 
for the partition thereof, the rights of any township are settled and confirmed, 
‘the court in which such proceedings are had may partition such lands accord- 
ing to the rights of the parties. [R. C. 1905, § 3173; 1883, ch. 112, sub-ch. 1, 
§ 97; R. C. 1899, § 2636.] | 

§ 4284. Payment of judgment. When a judgment is recovered against any 
township or against any township officers in an action prosecuted by or 
against them in their name of office, no execution shall be awarded or issued 
upon such judgment, but the same, unless reversed or stayed on appeal, shall 
be paid by the township treasurer upon demand and the delivery to him of 
u certified copy of the docket of the judgment, if there is sufficient money of 
such township in his hands not otherwise appropriated. If he fails to do so 
he shall be personally liable for the amount, unless the collection thereof is 
ufterwards stayed upon appeal. If payment is not made within thirty days 
after the time fixed by law for the county treasurer to pay over to the town- 
ship treasurer the money in his hands belonging to such township levied for 
the purpose of paying such judgment, next after the rendition of such judg- 
ment, execution may be issued, but only township property shall be liable 
thereon. [R. C. 1905, § 3174; 1883, ch. 112, sub-ch. 1, § 98; R. C. 1899, § 2637.] 

§ 4235. When judgment is not satisfied. If judgment for the recovery of 
money is rendered against any township, and the judgment is not satisfied or 
proceedings thereon stayed by appeal or otherwise before the next annual 
meeting of the township, a certified copy of the docket of the judgment may 
be presented to such township, at said annual meeting. The supervisors of 
the township shall thereupon cause the amount due on the judgment, with 
interest from the date of its recovery, to be added to the tax of such town- 
ship and the same certified to the county auditor and collected as other town- 
ship taxes are collected. [R. C. 1905, § 3175; 1883, ch. 112, sub-ch. 1, § 99; R. C. 
1899, § 2638. ] 


ARTICLE 18.— TowNsHIP CHARGES AND LEVIES. 


§ 4236. Township charges, what are. The following shall be deemed town- 
ship charges: 

1. The compensation of township officers for services rendered their 
respective townships. 

2. Contingent expenses necessarily incurred for the use and benefit of the 
township. 

3. The moneys authorized to be raised by the vote of the township meeting 
for any township purpose. 

4. Each sum directed by law to be raised for any township purpose; pro- 
vided, that no tax for township purposes shall exceed the :mount voted to 
be raised at the annual meeting as provided in section 1540. [R. C. 1905, 
§ 3176; 1883, ch. 112, sub-ch. 1, § 100; R. C. 1899, § 2639; 1903, ch. 172.] 

§ 4237. Clerk to notify county auditor of levy. It is the duty of the town- 
ship clerk immediately after the board of supervisors have made the levy of 
taxes, or within three days thereafter, to notify the county auditor of the 
amount levied, who shall enter the same on the county tax list, to be collected 
by the county treasurer as county taxes are collected. [R. C. 1905, § 3177; 
1879, ch. 59, § 33; R. C. 1899, § 2641.] 

See also section 2149. 
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ARTICLE 19.— Books AND PAPERS OF OUTGOING OFFICERS. 


§ 4238. Successor in office to demand records. Whenever the term of any 
supervisor, township clerk or assessor expires, and another person is appointed 
or elected to such office, such successor immediately after he enters upon the 
duties of his office shall demand of his predecessor all books and papers under 
his control belonging to such office. [R. C. 1905, § 3178; 1883, ch. 112, sub-ch. 1, 
g 102; R. C. 1899, § 2642.) 

§ 4239. Same, vacancy. Whenever either of the officers above named 
resigns, or the office becomes vacant in any way, and another person is elected 
or appointed in his stead, the person so elected shall make such demand of 
his predecessors or of any person having charge of such books and papers. 
[R. C. 1905, § 3179; 1883, ch. 112, sub-ch. 1, § 103; R. C. 1899, § 2643.] 

§ 4240. Records to be delivered. Each person so going out of office, when- 
ever thereto required pursuant to the foregoing provisions, shall deliver upon 
oath all records, books and papers in his possession or under his control, 
belonging to the office held by him, which oath may be administered by the 
officer to whom such delivery is made. [R. C. 1905, § 3180; 1883, ch. 112, 
sub-ch. 1, § 104; R. C. 1899, § 2644.] 

§ 4241. Demand for records in case of death. Upon the death of any of 
the officers enumerated, the successor of such officer shall make such demand 
as above provided of the executor or administrator of such deceased officer, 
and such executor or administrator shall deliver upon like oath all records, 
books, papers or moneys in his possession or under his control, belonging to 
the office held by his testator or intestate. [R. C. 1905, § 3181; 1883, ch. 112, 
sub-ch. 1, § 105; R. C. 1899, § 2645.] 


ARTICLE 20.— SECTION CORNERS. 


§ 4242. Township supervisors to employ surveyors to run lines and erect 
monuments on corners. Whenever it appears advisable to any board of town- 
ship supervisors in this state to erect permanent monuments to perpetuate the 
boundaries as fixed by the United States survey, they may employ a com- 
petent surveyor or civil engineer to run the lines and to mark the section 
corners, and may on the corners so marked place a stone monument eight 
inches square on each end, and fifteen inches long, which monument shall be 
buried in the earth so that one end thereof eight inches square shall be flush 
with the surface of the road or grade, and so that the center thereof shall 
mark the intersection of the four section lines converging at that point, and 
so that the said lines shall run diagonally across the face of the said stone 
monument. [R. C. 1905, § 3182; 1905, ch. 180, § 1.] 

Segoe on of land marks only presumptively correct. Webster v. White, 8 S. D. 479, 66 

§ 4243. When petitioned, supervisors shall call election to vote on question 
of placing monuments. Whenever the township supervisors of any organized 
township in this state shall be petitioned by not less than twelve freeholders 
of said township to call an election to ascertain the will of the majority of the 
voters of said township on the question of erecting such monuments, the said 
board of township supervisors shall submit the question of whether or not 
such monuments shall be placed in said township, which election shall be held 
the same time as the usual spring election for township officers, and if a 
majority of those voting in said township at such spring election vote in favor 
of erecting said monuments, then the said board of township supervisors shall 
immediately thereafter cause such monuments to be placed as provided in 
section 3182. [R. C. 1905, § 3183; 1905, ch. 180, § 2.] 

§ 4244. Cost of monuments to be charged to townships. Whenever it is 
decided by the board of township supervisors of any organized township to 
erect such monument, or whenever, as the result of an election, the township 
board proceeds to erect said monuments the cost thereof shall be a proper 
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charge upon the-funds of said township and the township board is authorized 
to pay the cost thereof, or to lay a tax upon the property of the township for 
the purpose of paying the same. [R. C. 1905, § 3184; 1905, ch. 180, § 3.] 

§ 4245. Penalty for destroying or removing. Any person who shall destroy, 
remove, deface or in any way injure or damage such monuments, when s0 
erected, ay be deemed guilty of a misdemeanor. [R, C. 1905, § 3185; 1905, 
ch. 180, § 4. 

§ 4246. Board authorized to establish monuments in unorganized townships. 
The board of county commissioners shall have the same authority to establish, 
fix and erect monuments in unorganized townships as is given township boards 
of supervisors under the provisions of this article, and also for the establish- 
ment of lost corners. [R. C. 1905, § 3186; 1905, ch. 180, § 5.] 


ARTICLE 21.— GuiIbE Posts. 


§ 4247. Township to erect guide posts. Each township shall erect and main- 
tain guide posts on the highways and other ways within the township, at such 
places as are necessary or convenient for the direction of travelers. ([1918, 
ch. 86; R. C. 1905, § 3187; 1883, ch. 112, sub-ch. 1, § 106; R. C. 1899, § 2646.] 


ARTICLE 22.— PusBLic PLACES. 


§ 4248. Voters shall designate. At the annual township meeting in each 
year the legal voters present at each meeting shall determine and designate 
three places in the township as public or the most public places of such town- 
ship, and that all legal notices required to be posted in three public or the 
most public places of a township shall be posted at such places at least, and 
they shall make provision for the erection and maintenance of posts on which 
to post notices as aforesaid in all places so ie in which there is no 
sufficient natural convenience for that purpose. [R. C. 1905, § 3192; 1883, 
ch. 112, sub-ch. 1, § 111; RB. C. 1899, § 9651.1 


ARTICLE 23.— Pounps aND Potunp MASTERS. 


§ 4248. Pounds located. Whenever the electors of any township determine 
at their annual township meeting to erect one or more pounds therein, the 
same shall be under the care and direction of such pound masters as are chosen 
or appointed for that purpose. [R. C. 1905, § 3193; 1883, ch. 112, sub-ch. 1, 
§ 112; R. C. 1899, § 2652.) 

‘Liability of municipality for impounding animals. 27 L.R.A.(N.S.) 138. 

§ 4250. Discontinuing pounds. The electors of any township may at any 
annual township meeting discontinue any pounds therein. [R. C. 1905, § 3194; 
1883, ch. 112, sub-ch. 1, § 118; R. C. 1899, § 2653.] 

§ 4251. Fees of pound master and notice of taking up estrays. Sales. The 
pound master is allowed to charge and collect the following fees: For taking 
into pound or discharging therefrom any horse, ass or mule, and all neat cattle, 
twenty cents each; for every sheep or lamb, ten cents each; and for every hog, 
large or small, ten cents each; and twenty-five cents for keeping each twenty- 
four hours in pound; and the pound master has a lien on all such animals 
for the full amount of his legal charges and expenses, and shall be entitled 
to the possession of such animals until the same are paid; and if the same 
are not paid and said animals removed within ten days after they are 
impounded the pound master shall give notice as provided in chapter 117 of 
the session laws of 1907, and also by posting in three of the most public places 
jn the township, notices that said animals, describing them, are impounded, 
and that unless the same are taken away and fees paid within thirty days 
after the date of such notice, he will sell the same at public vendue at the 
place where the township meetings of such township are usually held; and on 
the day designated in such notice the pound master shall expose such animals 
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for sale and sell the same to the highest bidder for cash, for which service 
he shall receive two per cent of the purchase money for each animal. [1909, 
ch. 121; R. C. 1905, § 3195; 1888, ch. 112, sub-ch. 1, § 114; R. C. 1899, § 2654.] 


“Chapter 117 of the session laws of 1907, to which this section refers, was amended 
in 1913 and now constitutes section 2658 hercin. 


§ 4252. Proceeds, disposition of. Out of the money realized from such sale 
the pound master shall deduct all his legal fees and charges and pay the bal- 
ance, if any, to the chairman of the township supervisors, at the same time giv- 
ing to the supervisors an accurate description of the animals sold and the 
amount received by him for each animal, and shall take a receipt and duplicate 
therefor and file one of them with the township clerk; provided, the super- 
visors shall at any time within six months, upon sufficient proof from the owner 
of any animal so sold, pay to such owner the balance due as received from said 
pound master; but if said money is not claimed within that time then the sum 
so received shall be retained for the use of the township; provided, that in 
unorganized townships and in townships which have been dissolved as civil 
townships, the county commissioners are hereby authorized on the petition of 
a majority of the legal voters of such townships to do and perform any and all 
acts that the electors might do of a civil township as prescribed in sections 
3193, 3194 and 3195. ([R. C. 1905, § 3196; 1899, ch. 121; R. C. 1899, § 2655.] 


ARTICLE 24.— DEBTS AND BONDS. 


§ 4253. Limit of debt of townships. No township has power to contract 
debts or make expenditures for any one year in a larger sum than the amount 
of taxes assessed for such year without having been authorized by a majority 
of the voters of such township, and no township shall assess for township 
purposes more than ten mills on the dollar of taxable property for any one 
year. [R. C. 1905, § 3197; 1883, ch. 112, sub-ch. 1, § 115; R. C. 1899, § 2656. ] 


Supervisors not empowered to create future indebtedness without electors’ authority. 
F. C. Austin Mfg. Co. v. Twin Brooks Twp., 16 S. D. 129, 91 N. W. 470. 

On what basis majority essential to adoption of proposition for issuing municipal bonds 
is to be computed. 22 L.R.A.(N.S.) 478. ; 


§ 4254. Bonds of townships issued. How and when. The boards of super- 
visors of the organized townships of this state, or those that may hereafter 
be organized, are authorized and empowered to issue the bonds or orders 
of their respective townships, with coupons attached, and in such amounts 
and at such periods as they may be directed by two-thirds of the legal voters 
present and voting at any legally called township meeting held for that pur- 
pose; such bonds or orders to be payable in such amounts and at such times, 
not exceeding twenty years from date, as two-thirds of the legal voters 
present and voting at such meeting shall determine, with interest thereon 
not to exceed seven per cent per annum, payable annually, which bonds or 
orders and coupons shall be signed by the chairman of the board of super- 
visors and countersigned by the clerk of the township; provided, that nothing 
herein contained shall be construed to authorize the issuing of such bonds 
or orders unless the same shall have first been voted for by ballot by two- 
thirds of all legal voters present and voting at any annual or special town- 
ship meeting called for that purpose, notices of which, particularly specifying 
the object for which such meeting was called, have been posted in at least 
three public places in the township for not less than ten days prior to the time 
of calling the same. Provided, further, that any township may in the manner 
provided in this section issue bonds to aid in the construction of a bridge 
across a navigable stream on the boundary line of its county even though a 
portion of such bridge may be located within the corporate limits of a city. 
[1911, ch. 307; 1909, ch. 224; R. C. 1905, § 3198; 1883, ch. 112, sub-ch. 1, § 116; 
R. C. 1899, § 2657.] 


Holders as necessary parties to proceedings to invalidate moneyed obligations of towns. 
8 L.R.A.(N.S.) 256. 
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§ 4255. Bonds must be sold at par. No bonds or orders issued under the 
authority of this article shall be issued or negotiated for less than par value: 
nor shall such bonds or orders or the proceeds thereof be used or appropriated 
for any purpose whatever other than as specified in this article. [R. C. 1905, 
§ 3199; 1883, ch. 112, sub-ch. 1, § 117; R. C. 1899, § 2658.] 

Accrued interest as part of par value within prohibition against sale of bonds at less 
than par. 35 LRA (NS) 789. 

Payment of commissions for sales of bonds as violating requirement that bonds shall 
not be sold for less than par. 39 L.R.A.(N.S.) 248. 

§ 4256. Levying bond tax. The board of supervisors and its successors are 
authorized and it is their duty on or before the first day of September next 
after the date of such bonds or orders, and in each and every year thereafter 
on or before the first day of September, until the payment of such bonds 
or orders and interest is fully provided for, to levy and in due form to certify 
to the county auditor of the county in which said township is situated, a tax 
upon the taxable property of the township equal to the amount of principal 
and interest maturing next after such levy, and in the discretion of the board, 
such further sums as it shall deem expedient, not exceeding twenty per cent 
of such maturing bonds or orders and interest, which taxes shall be payable 
in money and shall constitute a fund for the payment of said bonds or orders 
and the interest thereon. [R. C. 1905, § 3200; 1883, ch. 112, sub-ch. 1, § 118; 
R. C. 1899, § 2659.] 


ARTICLE 25.— REFUNDING Bonps. 


.§ 4257. To be issued when. Each organized township in this state is 
authorized and empowered by and through its board of supervisors, when 
in the judgment of such board it is deemed for the best interests of the town- 
ship, to issue its negotiable bonds in the name of such township for the sole 
purpose of refunding any outstanding bonded indebtedness of such town- 
ship. [R. C. 1905, § 3201; R. C. 1895, § 2660. ] 

§ 4258. Issuance, how determined. Denomination. Form. The necessity 
of issuing and negotiating bonds under the provisions of this article shall be 
determined by the board of supervisors of such township. Such bonds shall 
be in denominations of not more than one thousand dollars nor less than one 
hundred dollars, shall bear the date of their issue and shall be made payable 
to the purchaser or bearer, and be payable in not less than five nor more than 
fifteen years from their date; and shall bear interest at a rate not higher than 
the bonds refunded and shall have coupons attached for each interest pay- 
ment; such bonds and coupons shall be signed by the chairman of the board 
of supervisors and shall be attested by the township clerk. Each bond shall 
state on its face that it is issued in accordance with this article. Such bonds 
may be made payable at such place as may be agreed upon. [R. C. 1905, 
§ 3202; R. C. 1895, § 2661.] 

§ 4259. Record to be kept. A record of each bond so issued shall be kept 
by the township clerk, showing the number of each bond, its date, amount, 
rate of interest, when and where payable, the amount received therefor, to 
whom sold and how the proceeds were disposed of. [R. C. 1905, § 3203; R. C. 
1895, § 2662. ] 

§ 4260. Annual tax to pay principal and interest. At or before the time 
of issuing any bonds pursuant to the provisions of this article, it shall be the 
duty of the board of supervisors to provide for the collection of an annual 
tax sufficient to pay the interest and also the principal thereof when due. 
[R. C. 1905, § 3204; R. C. 1895, § 2663. ] 

§ 4261. Payment of, at maturity. Cancellation. When such bonds and the 
coupons thereto attached mature it shall be the duty of the township treasurer 
to pay the same on presentation out of any funds in his hands applicable 
thereto; and he shall then properly cancel the same. [R. C. 1905, § 3205; 
R. C. 1895, § 2664.] 
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ARTICLE 26.— IRRIGATION. 


§ 4262. Petition. Election. Whenever ten legal voters of any organized 
township petition the township board fifteen days previous to any annual 
township meeting to submit the question of irrigation by building dams 
to create ponds or reservoirs on any of the creeks or coulees in the township, 
it shall be the duty of the board to submit the question to the voters at the 
next annual township meeting and the township clerk shall cause three 
notices to be posted specifying the place and nature of such proposed improve- 
ments. [R. C. 1905, § 3206; 1890, ch. 43, § 1; R. C. 1895, § 2665.] 

§ 4263. Tax. Whenever two-thirds of the legal voters of any organized 
township in this state, at their annual township meeting, agree that it is ad- 
visable and for the public good that certain specified creeks or coulees should 
be improved to increase the water supply and for the purpose of irrigation, 
it shall be lawful for such voters to levy a tax upon said township, to be ex- 
pended in building dams to create ponds and reservoirs, by and under the 
direction of the board of supervisors of the township; provided, such improve- 
ments shall be wholly in said township; and no lands shall be flooded with- 
out the consent of the owner or without just compensation therefor, which 
compensation shall be determined as provided in the chapter on eminent 
domain in the code of civil procedure. [R. C. 1905, § 3207; 1890, ch. 43, § 2; 
R. C. 1895, § 2666. ] 

Taking of property for irrigation as a public purpose. 22 L.R.A.(N.S.) 162. 

§ 4264. Maximum levy. The tax authorized to be levied by the last section 
shall not exceed two mills on the dollar of the assessed valuation of the 
township. [R. C. 1905, § 3208; 1890, ch. 43, § 3; R. C. 1899, § 2667.] 


ARTICLE 27.— Contract SystEM OF HigHway LABOR. 


§ 4265. Township boards have supervision over. The several township 
boards of organized townships in the state shall have general supervision over 
the roads, highways and bridges throughout their several townships. [R. C. 
1905, § 3209; 1895, ch. 91, § 1; R. C. 1899, § 2668.] 


Township immune from liability for the acts or negligence of its officers as to repairs 
of roads and defective bridges. Township acts merely as the instrumentality of the state. 
Vail v. Town of Amenia, 4 N. D. 239, 59 N. W. 1092. 

Township not liable for loss suffered by land owner from increased flow of surface water, 
resulting solely from improvement of a highway, without negligence. Carroll v. Town- 
ship of Rye, 13 N. D. 458, 101 N. W. 894. 

Right of town to collect tolls for use of bridge or highway. 42 L.R.A.(N.S.) 836. 

Liability of township for defects in highways. 13 L.R.A.(N.8.) 1219. 
for obstruction or defect outside of traveled portion of highway. 40 L.R.A.(N.8.) 


for injury to employe engaged in dd partes highway. 41 L.R.A.(N.S.) 1074. 
for injury by interference of bridge with flow of water. 59 L.R.A. 856. 
Effect on liability for injury on defective highway of division of territory of town. 39 
L.R.A.(N.S.) 285. 
Duty of town to maintain barriers along rural] highway or bridges. 42 L.R.A. 267. 
to provide barriers to protect traveler from obstructions outside of highway. 20 
LRA(NS.) 980. 


§ 4266. Plans and specifications. The several township boards whenever 
in their judgment it is for the best interest of the township may at the next 
annual meeting cause a vote to be taken by a ballot on which shall be written 
or printed the words ‘‘ for contract system,’’ ‘‘ against contract system,’’ and 
if a majority of the votes cast are in favor of the contract system then the 
township board shall at the next meeting succeeding the annual meeting 
advertise in one of the county papers for bids for two successive weeks 
for the improvement and repairing of highways and bridges in its township 
in the following manner: 

1. The board shall furnish plans and specifications for all work and im- 
provements to be done and performed in the several townships which shall 
be filed in the office of the township clerk. 
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2. It shall at the time of advertising for bids give at least ten days’ notice, 
to be posted in conspicuous places in said township, that bids will be received 
at a time and place mentioned in said notice, and said contracts shall be let 
to the lowest bidder in accordance with such plans and specifications as are 
furnished by said board, and the said board shall require upon the letting 
of such contract or contracts a good and sufficient bond for the faithful per- 
formance of the work to be done and performed in said contract, and said 
board shall have authority to reject any and all bids. Whenever the ‘‘ con- 
tract system ’’ has been adopted, as provided herein, township road taxes 
shall be paid in money only. [R. C. 1905, § 3210; 1899, ch. 141; R. C. 1899, 
§ 2669. ] 

§ 4267. Special fund. All moneys raised in pursuance of the provisions 
hereof shall constitute a special fund for the improvement of highways and 
shall be collected, paid out and expended in the manner provided for war- 
rants drawn on the treasurer of each township for general expenses thereof, 
and such fund shall be kept separate and shall not be used for any other 
purpose whatsoever. [R. C. 1905, § 3211; 1895, ch. 91, § 4; R. C. 1899, § 2671.) 

§ 4268. Assessments, how collected. Upon failure to pay any tax assessed 
for the purposes herein named the same shall become delinquent and shall be 
collected in the same manner as other taxes. [R. C. 1905, § 3212; 1895, 
ch. 91, § 5: R. C. 1899, § 2672.] 

§ 4269. Road machinery. In townships owning road machinery, the town- 
ship board shall have authority to make such disposition of the same as in 
its discretion is best for the interests of the township, or it may purchase or 
lease such machinery as may be necessary for the purpose of carrying out 
the provisions hereof, and the performance of contracts in reference thereto; 
provided, that no machinery shall be purchased or sold to exceed in value 
the sum of two hundred and eighty dollars, except such sale or purchase 
shall be ordered at the annual township meeting by a majority vote of the 
legal voters of such township assembled at such meeting or at a special elec- 
tion called for that purpose by said board upon petition of twelve free- 
holders of said township. [1911, ch. 146; R. C. 1905, § 3213; 1895, ch. 91. 
§ 6; R. C. 1899, § 2673; 1905, ch. 181.] 


Supervisors’ purchase of road machine must be authorized by electors. F. C. Austin 
Mfg. Co. v. Township, 16 S. D. 126, 91 N. W. 470. 


ARTICLE 28.— MISCELLANEOTS. 


§ 4270. Officers not to be interested in contracts. No township officer 
shall become a party to or be interested directly or indirectly in any contract 
made by the board of which he may be a member; and every contract or pay- 
ment voted for or made contrary to the provisions of this section is void; 
and any violation of this section shall constitute malfeasance in office which 
will subject the officer so offending to be removed from office. [R. C. 1905, 
§ 3214; 1883, ch. 112, sub-ch. 1, § 119; R. C. 1899, § 2674.] 

§ 4271. Election districts. Each township organized under this chapter, 
or any law heretofore in force, constitutes an election district. [R. C. 1905, 
§ 3215; 1883, ch. 112, sub-ch. 1, § 120: R. C. 1899, § 2675.] 

§ 4272. City to have same powers as township. Nothing in this chapter 
contained shall in any way apply to any portion of the state which is em- 
braced within the limits of any incorporated city; but each incorporated city 
shall have and exercise within its limits, in addition to its powers, the same 
powers conferred by this chapter upon townships in the manner prescribed 
by law. [R. C. 1905, § 3216; 1883, ch. 112, sub-ch. 1, § 121; R. C. 1899, § 2676.] 

§ 4273. Constable, powers of. Any constable in any organized town- 
ship containing any village not incorporated, shall be a proper officer for ar- 
resting and detaining any person for disorderly conduct within the village 
arising from drunkenness or otherwise, without process first issuing, and any 
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person deemed guilty of such disorderly conduct shall be taken before any 
justice of the peace of such township, and upon conviction thereof be fined 
in the sum of not less than five nor more than ten dollars and all costs arising 

from such complaint and trial. [R. C. 1905, § 3217; 1879, ch. 59, § 95; BR. C 
1899, § 2677.] 

§ 4274. To provide for confinement of prisoners. Any township with any 
such village not incorporated shall at the annual township meeting have 
power to vote any appropriations necessary for providing a place of confine- 
er and may adopt such regulations as may be necessary in relation thereto. 


[R. C. 1905, § 3218; R. C. 1899, § 2678.] 
Right of action for imprisonment in unhealthful or unfit prison or jail. 36 L.R.A. 
293; 2 L-R.A.(N.S.) 95. 
ability of municipality for tort in connection with jails and prisons. 25 L.R.A. 


(N.S.) 1 
ie aniuey to neighboring property from maintenance of prison. 34 L.R.A.(N.8.) 
461. 


§ 4275. Notice to be given. Any township providing such place of con- 
finement shall cause notice thereof to be published in the newspaper having 
the largest circulation in such township, if there is any, or cause the town- 
ship clerk to post notice thereof in three of the most public places in such 
township. [R. C. 1905, § 3219; R. C. 1899, § 2769.] 

§ 4276. Convicted person confined. Any person convicted under the pre- 
ceding sections shall be confined in the calaboose until all fines and costs are 
paid, not less than one day nor more than ten days. [R. C. 1905, § 3220; 
R. C. 1899, § 2680.] 


ARTICLE 29.— DISSOLUTION OF TOWNSHIPS. 


§ 4277. Petition for dissolution. Notice of elections. What notice shall 
specify. When an application signed by one-third of the legal voters of any 
organized civil township within this state shall be presented to the board of 
supervisors of such civil township, in writing, at least ten days prior to the 
fourth Monday of June in any year, asking for a dissolution of the civil town- 
ship, setting forth the reasons therefor, such petition shall be considered by 
such board of supervisors at its regular meeting on the fourth Monday in June 
in such year, and it shall be competent for the board, if it deems the reasons 
good, to call a meeting of the voters of such civil township, by giving at 
least ten days’ notice thereof, to determine whether such civil township shall 
be dissolved. Said notice shall be signed by the town clerk of such civil town- 
ship, and shall be by him posted in five of the most public places in such civil 
township, at least ten days prior to such meeting of said voters, and also, 
if there is a newspaper published in such civil township, he shall cause a 
copy of such notice to be published once therein, at least five days before the 
time appointed for such meeting. Each notice given for such a meeting 
shall specify the purpose for which it is to be held, and no other business 
shall be transacted at such meeting than such as is specified in such notice. 
[R. C. 1905, § 3221; 1897, ch. 139, §§ 1, 2, 8; R. C. 1899, § 2680a.] 

§ 4278. Shall vote by ballot. The board of supervisors of such civil town- 
ship shall preside at such meeting, and the polls shall be opened and closed 
as at other township meetings, and the voters shall vote by ballot, ‘‘ yes ”’ 
or ‘‘ no,’”’ and the result of the vote shall be publicly announced after the 
polls close and as soon as ascertained by the officers of such meeting, and 
if a majority of all the votes shall be ‘‘ yes’’ and shall have been given 
by a majority of all the legal voters in such civil township, a statement of 
the vote signed by the chairman of the board of supervisors of such civil 
township, and attested by the clerk thereof, shall be filed in the office of the 
county auditor of the county within which such civil township lies, and such 
civil township shall on the first day of January next succeeding the time of 
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holding such meeting cease to be a corporation; provided, the property 
belonging to such civil township, after the payment of its debts and liabilities, 
shall be disposed of in such manner as a majority of the voters of such civil 
township at any special meeting may have directed. And all of the records 
of such civil township shall be turned over by the officers of said civil town- 
ship to the county auditor of the county wherein said district lies, for preser- 
vation and safe keeping. [R. C. 1905, § 3222; 1897, ch. 189, § 4; R. C. 1899, 
§ 2680b; 1903, ch. 199, § 1.] 

§ 4279. Personal rights not affected. No such dissolution shall affect the 
right of any person in any contract or agreement to which such corporation 
is a party. [R. C. 1905, § 3223; 1897, ch. 189, § 5; R. C. 1899, § 2680c.] 

4280. Assessment and levy. Upon the dissolution of any civil township, 
it shall be the duty of the board of county commissioners of the county within 
which such civil township lies, to attach the territory embraced within such 
township for the purpose of assessment and taxation to such assessment dis- 
trict of such county as such board may deem advisable or practicable, and to 
levy on the taxable property, in such township, in addition to the other levies 
provided by law, a sum sufficient to discharge all debts and liabilities existing 
against said township at the time of its dissolution, and the county auditor 
shall enter the same on the county tax list, to be collected by the county 
treasurer as other county taxes are collected, and it shall be the duty of said 
treasurer to credit the money derived from such levy to a special fund to be 
used in the payment of said debts and liabilities, and any balance remaining 
in said fund after the payment of said debts and liabilities, shall be trans- 
ferred to the credit of such district, to be used in the construction of roads 
and bridges therein. [R. C. 1905, § 3224; 1897, ch. 189, § 6; R. C. 1899, 
§ 2680d ; 1903, ch. 199, § 2.] 

§ 4281. Duty of county auditor. It shall be the duty of the county auditor 
of such county, upon the dissolution of any civil township therein, to im- 
mediately notify the state auditor thereof, and, further, to enter upon the 
proper record book in his office the fact of such dissolution. [R. C. 1905, 
§ 3225; 1897, ch. 189, § 7; R. C. 1899, § 2680e.] 


ARTICLE 30.— CONSOLIDATION OF TOWNSHIPS. 


§ 4282. Supervisors and clerks of townships dissolved must determine 
amount due on annexation. When a township or a fraction of a township 
has been dissolved and attached to another township, by the county commis- 
sioners as now provided by law, it shall be the duty of the several boards of 
supervisors with the clerks of the townships affected by the change to meet 
prior to the annual town meeting at the usual meeting place and according 
to the notice of the township clerk of the township to which annexation has 
been made for the purpose of determining the financial amount due conse- 


quent to the said annexation. [R. C. 1905, § 3226; 1905, ch. 178, § 1.] 
Division of territory of town as affecting its assets. 39 L.R.A.(N.S.) 285. 
Liability of territory annexed to township to pay proportionate share of existing debts. 
27 L.R.A.(N.S.) 1147. 


§ 4283. To determine value of property belonging to township. At such 
meeting, such board of supervisors, with the clerks, shall determine the value 
of town hall, jail, graders, plows, scrapers and all other property legally 
owned and used by said township in conducting the business of said township, 
to which said annexation has been made, together with the moneys in the 
treasury and also the money due said township from the county and other 
sources, and also all back or unpaid taxes shall constitute the assets and they 
shall deduct therefrom all bonds and legal debts against said township which 
shall constitute the liabilities and the difference between the two shall con- 
stitute the net assets or net liabilities. [R. C. 1905, § 3227; 1905, ch. 178, § 2.] 


Roads and bridges do not constitute public property owned by county within meaning 
of section 2336 of Revised Codes, 1905. State ex rel. Mountrail County v. Amundson, 
23 N. D. 238, 135 N. W. 1117. 
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.  § 4284. To determine the pro rata amount due from annexed territory. 
When it is shown that there is a net asset it shall be the duty of the several 
boards of supervisors with the clerks to determine the pro rata amount due 
from the annexed territory in proportion to the assessed valuation of one 
to the other. All questions herein shall be determined by a majority vote of 
the board hereinbefore provided. [B. C. 1905, § 3228; 1905, ch. 178, § 3.] 

§ 4285. Tax to be levied against territory annexed. At the first annual 
township meeting there shall be levied against the fractional township or 
township annexed, the sum hereinbefore found to be due the township affected 
by the annexation, thereby in addition to the levies provided by law. [R. C. 
1905, § 3229; 1905, ch. 178, § 4.] 7 


CHAPTER 51. 


PRESERVATION OF LAND MARKS. 


§ 4286. Boards responsible for preservation of corner monuments. The 
board of supervisors in all organized townships are hereby made responsible 
for the safe preservation of all section corner, quarter corner and meander 
corner monuments in any organized township in this state. The board of 
county commissioners are hereby made responsible for the preservation of 
all such corner monuments in unorganized townships in any organized county 
in the state, the town board in any incorporated town or village is hereby 
made responsible for the preservation of all such corner monuments in any 
incorporated town or village, and the city council in any incorporated city 
is hereby made responsible for the preservation of all such corner monu- 
ments in any incorporated city in the state. [1911, ch. 288, § 1.] 

§ 4287. Notice of corner monuments about to be destroyed. It is hereby 
made the duty of all officers having in charge the construction or repair of 
streets and highways, whenever a quarter corner, section corner or meander 
corner monument is about to be destroyed by the wear. of travel or the 
grading of said streets or highways, to notify the chairman of the board of 
supervisors in any organized township or the chairman of the town board 
in any incorporated town or village, or the mayor of any city, or the chair- 
man of the board of county commissioners, as the case may be, that such 
monument or monuments are about to be destroyed. [1911, ch. 288, § 2.] 

§ 4288. County surveyor to replace corner monuments. Upon the request 
of the mayor of any city or the chairman of any town board, or the chair- 
man of the board of supervisors in any organized township, or the chairman 
of the board of county commissioners, it is hereby made the duty of the 
county surveyor to take immediate steps to replace such monument, in case 
it is about to be destroyed by travel, in such a manner that the travel will 
not further affect it, and in the case that it is about to be destroyed by the 
grading of any street or highway, to reference such monument in such 
manner that it can be replaced after the grading is completed, and to replace 
the same after said grading is completed. In replacing such monuments the 
county surveyor may replace the original, if in his opinion it is in good con- 
dition and will serve the purpose. If the original monument is not in good 
condition for replacement he shall sink into the earth a column of concrete 
or cement block at least two feet in length, twelve inches square at the base, 
six inches square at the top, and carefully describe the same in the records 
of his survey. [1911, ch. 288, § 3.] 

§ 4289. Fees and expenses for replacing. For such services rendered, the 
county surveyor shall be paid the fees and expenses as now provided by law 
for the surveying of county roads, upon the presentation of properly pre- 
pared vouchers by the city, town, village, organized township or county 
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from which the request came. In case the county has no county surveyor, . 
the work to be done as provided in section 4288 may be done by any com- 
petent surveyor or engineer designated by the board of county commissioners, 
and for such services rendered he shall be paid the same fees and in the same 
woe as provided for the county surveyor in this section. [1911, ch. 288, 

§ 4290. Penalty for destroying or removing corner monuments. Any person 
who destroys, defaces, changes or removes to another place any section corner, 
quarter section corner or meander corner monument or any government line 
of survey, or cuts down any witness trees, or any trees blazed to mark the 
line of government survey, or to deface or remove any monument or bench 
mark of any government survey until after the same has been referenced by 
the county surveyor or some competent surveyor or engineer, shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined not less than 
ten dollars nor more than fifty dollars. [1911, ch. 288, § 5.] 


~ 


CHAPTER 52. 
FOREST FIRE WARDENS. 


§ 4291. Office of forest fire warden created. Who shall serve as wardens. 
The office of forest fire warden is hereby created. It shall be the duty of 
each supervisor of a civil township in this state in which at least twenty-five 
per cent of the total area is woodland to act as forest fire warden therein. 
At the second March meeting each year, the township supervisors shall 
divide their township into three forest fire warden districts, one for each 
warden. For unorganized townships having at least twenty-five per cent 
of woodland, the board of county commissioners shall at the regular January 
meeting of each year, appoint two or more forest fire wardens for each 
township, each warden to have supervision over such portion thereof as the 
ert may designate, and to serve for a period of one year. [1909, ch. 125, 

§ 4292. Powers and duties of wardens. Each warden shall be empowered 
and it shall be his duty to take such precautions against the kindling and 
spreading of forest fires as he may deem necessary, especially in dry and 
dangerous seasons of the year. He shall have power, and it shall be his duty, 
whenever his district is threatened with approaching fire, or suffering from 
forest fires, to call to his assistance any number of able-bodied men within 
his district to proceed to the place of danger and extinguish the fire. When- 
ever a forest fire has occurred in his district it shall be his duty to proceed 
immediately to a strict inquiry into the cause and origin of the fire, and in 
all cases where such fire has been found to have originated through the 
unlawful act of any person it shall be his special duty to make complaint 
before the proper magistrate. [1909, ch. 125, § 2.] 

§ 4293. Compensation. Each forest fire warden shall receive a compensa- 

tion of three dollars per day for the time actually and necessarily employed 
- in the discharge of his duties. Any employe engaged in like service shall 
receive a compensation of two and fifty one-hundredths dollars per day. In 
civil townships such compensation shall be paid out of the township general 
‘fund; in unorganized townships such compensation shall be paid out of the 
county general fund. [1909, ch. 125, § 3.] 
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CHAPTER 53. 
PARTITION FENCES. 


§ 4204. Legal fences defined. All fences four and a half feet high and 
in good repair, consisting of rails, timber, boards or stone walls, or any com- 
bination thereof, and all brooks, rivers, ponds, creeks, ditches and hedges, 
or other things, which shall be equivalent thereto, in the judgment of the 
fence viewers within whose jurisdiction the same may be, or any such fences 
as the parties interested may agree upon, shall be deemed legal and sufficient 


fences. [R. C. 1905, § 3230; 1903, ch. 100, § 1.] 
Sufficiency of fences. 22 L.R.A. 105. 


§ 4295. Wire fence legal. In all cases where any law of this state requires 
to be erected or maintained any fence or fences for any purpose whatever, 
it shall be sufficient and a compliance with such law, if there shall be erected 
and maintained a barbed wire fence, consisting of two barbed wires and one 
smooth wire, with at least forty barbs to the rod, the wire to be firmly 
fastened to the posts not more than two rods apart, with one stay between the 
posts, the top wire to be not more than fifty-two inches high or less than 
forty-eight, and the bottom wire not less than sixteen inches from the ground; 
or four smooth wires with posts not more than two rods apart, and with good 
stays not to exceed eight feet apart, the top wire to be not more than fifty-six 
inches high nor less than forty-eight, and the bottom wire not less than 
sixteen inches nor more than twenty inches from the ground; provided, that 
five smooth wires shall be required to constitute a legal partition fence; pro- 
vided, that any other fence authorized by law shall also be held a legal fence. 
[R. C. 1905, § 3231; 1903, ch. 100, § 2.] 


Inapplicable to case where corral fence for protection of haystacks is required. 
Johnson v. Rickford, 18 N. D. 268, 122 N. W. 386. 


§ 4296. Partition fences, maintained how. The respective occupants of 
land inclosed with fences shall keep up and maintain partition fences between 
their own and the next adjoining inclosures, in equal shares, so long as both 


parties continue to improve the same. [R. C. 1905, § 3232; 1903, ch. 100, § 3.] 
Partition fences. 68 Am. Dec. 626. 
Applicability of statutory provision for joint construction of line or division fence, 
where lands of one of adjoining owners are otherwise uninclosed. 20 L.R.A.(N.S.) 1092. 
Effect of joint building of line fence on adverse possession. 33 L.R.A.(N.S.) 937. 
Effect of agreement to move line fence on adverse possession. 33 L.R.A.(N.S.) 939. 
Fa ta to compel or prevent erection, maintenance or removal of fences. 7 L.R.A. 
-) 55. 
Validity of oral agreement as to erection or maintenance of fences. 27 L.R.A(NS.) 


326. 
Liability for injuries arising from defects in partition fences. 54 Am. St. Rep. 513. 

§ 4297. Penalty for neglect. In case any party neglects to repair or re- 
build any partition fence which of right he ought to maintain, the aggrieved 
party may complain to the civil township supervisors or a majority of them, 
who, after due notice to each party, shall proceed to examine the same and 
if they determine that the fence is insufficient, they shall signify the same in 
writing to the delinquent occupant of the land, and direct him to repair or re- 
build the same within such time as they may deem reasonable; and if such fence 
is not repaired or rebuilt accordingly, it shall be lawful for the complainant 
to repair or rebuild the same. [R. C. 1905, § 3233; 1903, ch. 100, § 4.] 

§ 4298. Same. Value of repairs, etc., recoverable. When any deficient 
fence, built or repaired by any complainant as provided in the preceding 
section, is adjudged sufficient by two or more of said supervisors, and the 
value of such repairing or building up, together with their fees, is ascertained 
by a certificate under their hands, the complainant shall have a right to 
demand, either of the owner or occupant of the land where the fence was 
deficient, the sum so ascertained; and in case of neglect or refusal to pay 
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the sum so due for one month after demand thereof is made, the complain- 
ant may recover the same, with interest at one per cent a month, in civil 
action. [R. C. 1905, § 3234; 1903, ch. 100, § 5.] 

§ 4299. Controversy, how settled. When any controversy arises about 
the rights of respective occupants in partition fences, or their obligation to 
maintain same, either party may apply to a majority of the supervisors of 
the civil township where the lands lie, who, after due notice to each party, 
may, in writing, assign to each his share thereof and direct the time within 
which each party shall erect or repair his share of the fence, in the manner 
before provided; which assignment, being recorded in the registry of deeds, 
shall be binding upon the parties and upon all the succeeding occupants of 
the lands; and they shall be obliged always thereafter to maintain their 
respective portions of said fence. [R. C. 1905, § 3235; 1903, ch. 100, § 6.] 

§ 4300. Party neglecting to maintain fence. How liable. In case any party 
refuses to erect or maintain the part of any fence assigned to him as afore- 
said, the same may be erected and maintained by the aggrieved party, in the 
manner before provided, and he shall be entitled to the value thereof, ascer- 
tained in the manner aforesaid, and be recovered in like manner. [R. C. 
1905, § 3236; 1903, ch. 100, § 7.] 

§ 4301. Division of fences valid. All divisions of fences made by super- 
visors according to the provisions of this chapter, or which shall be made 
by the owners of adjoining lands, in writing, witnessed by two witnesses, 
signed, sealed and acknowledged by the parties making the same, being 
recorded in the registry of deeds, shall be good and valid against the parties 
thereto, and their heirs and assigns. [R. C. 1905, § 3237; 1903, ch. 100, § 8.] 

§ 4302. Party voluntarily erecting whole fence may recover, when. When 
any controversy that may arise between the occupants of adjoining lands, 
as to their respective rights in any partition fence, it shall appear to the 
supervisors that either of the occupants had, before any complaint made to 
them, voluntarily erected the whole fence, or more than his just share of the 
same, or otherwise become ‘proprietor thereof, the other occupant shall pay for 
as much as shall be assigned to him to repair and maintain, the value of which 
shall be ascertained and recorded in the manner provided in this chapter. 
[R. C. 1905, § 3238; 1903, ch. 100, § 9.] _ 

§ 4303. Fences to be kept in repair throughout the year. All partition 
fences shall be kept in good repair throughout the year, unless the occupants 
of the lands on both sides otherwise mutually agree. [R. C. 1905, § 3239; 
1903, ch. 100, § 10.] 

§ 4304. Proceedings when land is bounded by rivers. When lands of 
different persons which are required to be fenced are bounded upon or divided 
by any river, brook, pond or creek, which of itself, in the judgment of the 
supervisors, is not a sufficient fence, and it is in their opinion impracticable, 
without unreasonable expense, for the partition fence to be made in such 
waters, in the place where the true boundary line is, if in such case the 
occupant of the land on one side refuses or neglects to join with the occupant 
of the land on the other side, in making a partition fence on the one side or 
the other, or if such person disagrees respecting the same, then two or more 
supervisors of the civil township in which such lands lie, on application to 
them made, shall forthwith proceed to view such river, brook, pond or creek. 
[R. C. 1905, § 3240; 1903, ch. 100, § 11.] | 

§ 43805. Supervisors to give notice and render decision. If such supervisors 
determine that such river, brook, pond or creek will not answer the purpose 
of a sufficient fence, and that it is impracticable, without unreasonable 
expense, to build a fence on the true boundary line they shall, after giving 
notice to the parties, determine how, or on which side thereof, the fence shall 
be set up and maintained, or whether partly on one side and partly on the 
other side, and shall reduce such determination to writing and sign the same; 
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and if either party refuses or neglects to make or maintain his part of the 
fence, according to the determination of said supervisors, the same may be 
made and maintained by the other party as before provided in this chapter, 
and the delinquent party shall be subject to the same charges and costs, to 
be recovered in like manner. [R. C. 1905, § 3241; 1903, ch. 100, § 12.] 

§ 4306. Lands occupied in common. How fenced. When any lands belong- 
ing to different persons in severalty have been occupied in common without 
a partition fence between them, and one of the occupants is desirous to 
occupy his part in severalty, and the occupant refuses or neglects, on demand, 
to divide with him the line where the fence ought to be built, or to build a 
sufficient fence on his part of the lines when divided, the party desiring it 
may have the same divided and assigned by a majority of the supervisors 
of the same civil township, in the manner provided in this chapter. [R. C. 
1905, § 3242; 1903, ch. 100, § 13.] 

§ 4307. Supervisors to assign time for making fence. Upon the division 
and assignment as provided in the preceding section, the supervisors may, 
in writing under their hands, assign a reasonable time for making the fence, 
having regard to the season of the year; and, if either party shall not make 
his part of the fence within the time assigned, the other party may, after 
having completed his part of the fence, make the part of the other, and 
recover therefor the ascertained expense thereof, together with the fees of 
the supervisors, in the manner provided in this chapter. [R. C. 1905, § 3243; 
1903, ch. 100, § 14.] 

§ 4308. Partition fence, when removable. When one party ceases to 
improve his land, or opens his inclosure, he shall not take away any part 
of the partition fence belonging to him, and adjoining the next inclosure, 
if the owner or occupant of such adjoining inclosure will, within two months 
after the same is ascertained, pay therefor such sum as a majority of the 
supervisors shall, in writing under their hands, determine to be the value 
sn on tas fence belonging to such parties. [R. C. 1905, § 3244; 1903, 
ch. 100, § 15. 

§ 4309. Rule in case of uninclosed lands afterwards fenced. When any 
uninclosed grounds are afterwards inclosed, the owner or occupant thereof 
shall pay one-half of each partition fence, standing upon the line between 
his land and the inclosure of any other owner or occupant, and the value 
thereof shall be ascertained by a majority of the supervisors of the civil 
township, in writing under their hands, in case the parties do not agree; and 
if such owner or occupant neglects or refuses for sixty days after the value 
has been ascertained and demand made to pay for one-half of such partition 
fence, the proprietor of each fence may maintain a civil action for such value 
and the cost of ascertaining the same. [R. C. 1905, § 3245; 1903, ch. 100, § 16.] 

§ 4310. Supervisors, how selected in certain cases. In all cases where the 
line upon which the partition fence is to be made, or to be divided is the 
boundary line between civil townships, or partly in one civil township and 
partly in another, a supervisor shall be taken from each civil township. [R. C. 
1905, § 3246; 1963, ch. 100, § 17.] 

§ 4311. Rule when partition fence runs into water. When a partition fence 
running into the water is necessary to be made, the same shall be done in 
equal shares, unless otherwise agreed by the parties; and in case either party 
refuses or neglects to make or maintain the share belonging to him, similar 
proceedings shail be had as in case of the other fences, and with like effect. 
[R. C. 1905, § 3247; 1903, ch. 100, § 18.] 

§ 4312. Effect of record of division. In all cases where the line upon which 
@ partition fence, to be built between unimproved lands, has been divided 
by the supervisors, or by agreement in writing between the owners of such 
lands, recorded in the office of the register of deeds of the county where such 
lands lie, the several owners thereof, and their heirs and assigns forever, 
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shall erect and support said fence agreeably to such divisions. [R. C. 1905, 
§ 3248; 1903, ch. 100, § 19.] 

§ 4313. Notice of determination not to improve lands. If any person deter- 
mines not to improve any of his lands adjoining any partition fence that 
may have been divided according to the provisions of this chapter, and gives 
six months’ notice of such determination to all the adjoining occupants of 
the lands, he shall not be required to keep up or support any part of such 
fence during the time his lands are open and unimproved, and he may there- 
after remove his portion thereof, if the owner or occupant of the adjoining 
inclosure will not pay therefor, as provided in section 4307. [R. C. 1905, 
§ 3249; 1903, ch. 100, § 20.] 

§ 4314. Supervisor neglecting to perform duty. Penalty. Any supervisor 
who shall, when requested, unreasonably neglect to view any fence, or to 
perform any other duty required of him in this chapter, shall forfeit the 
sum of five dollars, and shall be liable to the party injured for all damages 
consequent upon such neglect. [R. C. 1905, § 3250; 1903, ch. 100, § 21.] 

§ 4315. Fees of supervisors. Each supervisor shall be paid by the person 
‘employing him, at the rate of one dollar per day for the time he is so 
employed; and if such person neglects to pay the same within thirty days 
after the service is performed, each supervisor having performed any such 
service may recover in civil action the amount of such fees. [R. C. 1905, 
§ 3251; 1903, ch. 100, § 22.] 

§ 4316. Fence viewers. In all counties not divided into civil townships, 
the county commissioners shall act as fence viewers, and be governed by the 
provisions of this chapter; provided, the provisions of this chapter shall apply 
to the respective occupants of the land inclosed with fences for the purpose 
of pasturage or grazing. [R. C. 1905, § 3252; 1903, ch. 100, § 23.] 

§ 4317. Civil action for failure to build. Recovery. In case any person 
neglects or refuses to erect or maintain the part of any such fence assigned 
to him to erect or maintain, the same may be erected and maintained by the 
party aggrieved thereby in a good and substantial manner, and he may 
recover of the party so neglecting or refusing, in a civil action in any court 
having jurisdiction of the amount involved, the value of that part of said 
fence so erected or maintained which was assigned to the party so neglecting 
or refusing, together with all the costs and expenses of such action, and all 
the costs and expenses of the assignment provided in section 4294. [R. C. 
1905, § 3253; 1903, ch. 100, § 24 


_ re of division fence as affecting liability for damages by trespassing cattle. 22 
.r.A. 60 


Extent of liability for permitting another’s live stock to escape from pasture by failure 
to keep proper division fence. 20 L.R.A. 479. 


CHAPTER 54. 
MISCELLANEOUS PROVISIONS. 


§ 4318. Code not retroactive unless so declared. No part of this code is 
en unless expressly so declared. ([R. C. 1905, § 3254; R. C. 1895, 
2681. ] 


Inapplicable to redemptions under former sales. Blakemore v. Cooper, 15 N. D. 5, 
4 L.R.A.(NS.) 1074, 125 Am. St. Rep. 574, 106n. 


§ 4319. Rule of construction of code. The rule of the common law, that 
statutes in derogation thereof are to be strictly construed, has no application 
to this code. The code establishes the law of this state respecting the subjects 
to which it relates, and its provisions and all proceedings under it are to be 
liberally construed, with a view to effect its objects and to promote Justice. 
[R. C. 1905, § 8255; R. C. 1895, § 2582. ] 

§ 4320. Same. The provisions of this code, so far as they are substantially 
the same as existing statutes, must be construed as continuations thereof, and 


- not as new enactments. [R. C. 1905, § 3256; R. C. 1895, § 2683.] 
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§ 4321. Offices under acts repealed by code are continued, when. ll per- 
sons who, at the time this code takes effect, hold office under any of the acts 
repealed, continue to hold the same according to the tenure thereof, except 
those offices which are not continued by one of the codes adopted at this session 
of the legislative assembly, and excepting offices filled by appointment. [R. C. 
1905, § 3257; R. C. 1895, § 2684.] | 

§ 4322. Same. When any office is abolished by the repeal of any act, and 
such act is not in substance re-enacted or continued in either of the codes, 
such office ceases at the time the codes take effect. [R. C. 1905, § 3258; R. C. 
1895, § 2685. ] 

_ § 4328. Pending actions or proceedings not affected by code. No action or 
proceeding commenced before this code takes effect, and no right accrued, 
is affected by its provisions, but the proceedings therein must conform to the 
requirements of this code as far as practicable. [R. C. 1905, § 3259; R. C. 
1895, § 2686. ] 
As to repealing statute not affecting right to redeem from tax sale. Blakemore v. 
Cooper, 15 N. D. 5, 4 L.R.A.(N.S.) 1074, 125 Am. St. Rep. 574, 106 N. W. 566. 


Lien upon personal property acquired under certain statute is unaffected by repeal 
of statute. Hagler v, Kelly, 14 N. D. 218, 103 N. W. 629. 


§ 4324. Limitations, how reckoned. When a limitation or period of time 
prescribed in any existing statute for acquiring a right or barring a remedy, 
or for any other purpose, has begun to run before this code goes into effect, 
and the same or any limitation of time is prescribed in this code, the time 
which has already run shall be deemed part of the time prescribed as such 
limitation by this code. [R. C. 1905, § 3260; R. C. 1895, § 2687.] 

§ 4825. This act, how referred to. This act, whenever cited, enumerated, 
referred to or amended may be designated simply as the political code, adding 
when necessary, the number of the section. [R. C. 1905, § 3261; R. C. 1895, 
§ 2688. ] | 
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CIVIL CODE 


CHAPTER 1. 
GENERAL DEFINITIONS AND DIVISIONS. 


§ 4326. Title. This act shall be known as the civil code of the state of North 
Dakota. [R. C. 1905, § 4001; Civ. C. 1877, § 1; RB. C. 1899, § 2689.] 

§ 4327. Origin of law. Law is a rule of property and of conduct prescribed 
°) bon ioe power. [R. C. 1905, § 4002; Civ. C. 1877, § 2; R. C. 1899, 
§ 4828. Expression of law. The will of the sovereign power is expressed: 

1. By the constitution of the state. 

2. By the statutes of the state. 

3. By the ordinances of other and subordinate legislative bodies. 

4. By the decisions of the tribunals enforcing those rules, which, though not 
enacted, form what is known as customary or common law. ([R. C. 1905, 
§ 4003 ; Civ. C. 1877, § 3; R. C. 1899, § 2691.] 

§ 4829. Common law divided. The common law is divided into: 

1. Public law, or the law of nations. 

2. Domestic or municipal law. [R. C. 1905, § 4004; Civ. C. 1877, § 4; R. C. 
1899, § 2692.] 

§ 4330. Evidence of same. The evidence of the common law is found in 
the decisions of the tribunals. [R. C. 1905, § 4005; Civ. C. 1877, § 5; R. C. 
1899, § 2693. ] 

§ 4331. Codes exclude common law. In this state there is no common law 
in any case where the law is declared by the codes. [R. C. 1905, § 4006; Civ. 
©. 1877, § 6; R. C. 1899, § 2694.] 


Common law inapplicable to bring case within scope and purview of Civil Code. Ban- 
bury v. Sherin, 4 8. D. 88, 55 N. W. 723; McClain v. Williams, 11 8. D. 227, 76 N. W. 
930, 49 L.R.A. 610, 74 A. S. R. 791; Garrison v. Purdy, 3 D. 178, 14 N. W. 100. 

On rule of evidence as to evidence to be used as standard for comparison. Mississippi 
Lumber & Coal Co. v. Kelly, 19 S. D. 577, 104 N. W. 265, 9 A. & E. Ann. Cas. 449. 

Challenge to array in civil cases lies as at common law, although not provided for by 
Code of Civil Procedure. Jones v. Woodwarth, 24 S. D. 583, 124 N. W. 844, Ann. Cas. 
1912A, 1134. 

§ 4332. Classification of civil rights. All original civil rights are either: 

1. Rights of person; or, 

2. Rights of property. [R. C. 1905, § 4007; Civ. C. 1877, § 7; R. C. 1899, 
§ 2695.] 

§ 4333. Rights, how waived. KRights of property and of person may be 
waived, surrendered or lost by neglect in the cases provided by law. ([R. C. 
1905, § 4008; Civ. C. 1877, § 8; R. C. 1899, § 2696. ] 

§ 4334. Code divisions. This code has four general divisions: 

1. The first relates to persons. 

2. The second, to property. 

3. The third, to obligations. 

4. The fourth contains general provisions relating to persons, property and 
obligations. [R. C. 1905, § 4009; Civ. C. 1877, § 9; R. C. 1899, § 2697.] 
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CHAPTER 2. 
PERSONS. 


§ 4835. Minority defined. Minors are: 

1. Males under twenty-one years of age. 

2. Females under eighteen years of age. 

The periods thus specified must be calculated from the first minute of the 
day on which persons are born to the same minute of the corresponding day 
completing the period of minority. [R. C. 1905, § 4010; Civ. C. 1877, § 10; 
R. C. 1899, § 2698.] 

Infant female as reaching majority at age of 18 years, in relation to action to recover 
aoa under section 54 of Code of Civil Procedure. Ford v. Ford, 24 S. D. 644, 124 N. W. 
. os ae ae provision in Cal. Civ. Code, § 26, see Ganahl v. Soher, 2 Cal. Unrep. 415, 

ac. ° 

§ 4336. Adults. All other persons are adults. [R. C. 1905, § 4011; Civ. 
C. 1877, § 11; R. C. 1899, § 2699.] | 

§ 4337. Unborn child. A child conceived, but not born, is to be deemed an 
existing person so far as may be necessary for its interests in the event of its 


subsequent birth. [R. C. 1905, § 4012; Civ. C. 1877, § 12; R. C. 1899, § 2700.] 
Homicide in killing of unborn child. 63 L.R.A. 908. 
Conflict of laws as to rights of after-born children under will. 2 L.R.A.(N.S.) 467. 
Devises of life estates to unborn children of living persons as contravening rule against 
aa alae 6 L.R.A.(N.S.) 330. ; 
: os Sere Ps child en ventre sa mere to take under devise or bequest to “ children,” etc. 
ey se of title subject to defeat by birth of person not in being. 38 L.R.A. 
Divestiture of estates of persons not in being. 8 L.R.A.(N.S.) 49; 42 L.R.A.(N.S.) 439. 
Omission of children from will as affecting right to probate. 34 L.R.A.(N.S.) 966. 
Conflict of laws as to disinheriting. 2 L.R.A.(NS.) 459. 
Admissibility of extrinsic circumstances in ascertaining intention of testator in respect 
to disinheriting an after-born child. 13 L.R.A.(N.S.) 781. 
Infant en ventre sa mere as grantee in deed. 44 L.R.A. 489. 
As to similar provision in Cal. Civ. Code, § 29, see Lehmann v. Schmidt, 87 Cal. 15, 25 
“tae 161; Daubert v. Western Meat Co., 139 Cal. 480, 96 Am. St. Rep. 154, 69 Pac. 297, 
ac, 244, 


§ 4338. Minor’s disability. A minor cannot give a delegation of power, 
nor under the age of eighteen make a contract relating to real property or 
any interest therein, or relating to any personal property not in his immediate 
possession or control. ([R. C. 1905, § 4013; Civ. C. 1877, § 15; BR. C. 1899, 


§ 2701.] 
Conflict of laws relating to age of majority. 17 Am. Dec. 180. 
Care which must be exercised in dealing with infant. 49 Am. St. Rep. 406. 
As to similar provision in Cal. Civ. Code, § 33, see Re Cahill, 74 Cal. 52, 15 Pac. 364; 
Taylor v. Hill, 115 Cal. 143, 44 Pac. 336, 46 Pac. 922. 

§ 4339. Contract subject to disaffirmance. A minor may make any contract 
other than as above specified in the same manner as an adult, subject only 
to his power of disaffirmance under the provisions of this chapter and subject 
to the provisions of the chapters on marriage and on master and servant. 
[R. C. 1905, § 4014; Civ. C. 1877, § 16; R. C. 1899, § 2702.1 

As to legal effect of infant’s contract. Luce v. Jestrab, 12 N. D. 548, 97 N. W. 848. 

Contracts of infants. 18 Am. St. Rep. 573. 

Infant’s contract of suretyship. 18 Am. St. Rep. 614. 

Power of infants to bind themselves by contracts of apprenticeship. 34 Am. Dec. 538; 
18 Am. St. Rep. 626. 

Execution of power of appointment by infants. 64 L.R.A. 907. 

Binding effect of stipulation in contract, as to time for suit thereon. 1 L.R.A.(N.S.) 
§25. 

Lack of parent or guardian as enlarging infant’s capacity to contract for other than 
necessaries, 36 L.R.A.(N.S.) 57. 

Effect of part performance of contract for services by infants. 24 L.RA. 233. 

Infants as partners. 18 Am. St. Rep. 601. 
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Estoppel in pais, as applied to infants. 44 Am. Dec. 285. 
As to similar provision in Cal. Civ. Code, § 34, see Magee v. Welsh, 18 Cal. 155; Hast- 
ings v. Dollarhide, 24 Cal. 195. 


§ 4340. Minor’s contracts. In all cases other than those specified in sections 
4341 and 4342 the contract of a minor, if made while he is under the age of 
eighteen, may be disaffirmed by the minor himself, either before his majority 
or within one year’s time afterward; or in case of his death within that period, 
by his heirs or personal representatives; and if the contract is made by the 
minor while he is over the age of eighteen, it may be disaffirmed in like manner 
upon restoring the consideration to the party from whom it was received or 
paying its equivalent with interest. ([R. C. 1905, § 4015; Civ. C. 1877, § 17; 
R. C. 1899, § 2703.] 


May be disaffirmed by restoring consideration. Retention of consideration and promise 
to pay after reaching majority affirms minor’s contract. Once affirmed he cannot dis- 
affirm; liability is upon his contract, not quantum meruit. Luce v. Jestrab, 12 N. D. 
548, 97 N. W. 848. 

Minor over 18 aan of age may avoid contract of suretyship by disaffirming same. 
Helland v. Colton State Bank, 20 S. D. 325, 106 N. W. 60. 

Avoidance of contracts by infants. 13 Am. Dec. 131; 18 Am. St. Rep. 659. 

Bills by infants to impeach or avoid decrees. 112 Am. St. Rep. 198. 

Avoidance by infant of brokerage agency. 41 L.R.A.(N.S.) 1219. 

Avoidance by infant of release of cause of action ex delicto. 11 L.R.A.(N.S.) 690. 

Effect upon title to property purchased by infant of his disaffirmance, after majority, 
of his executory contract to pay for the same. 8 L.R.A.(NS.) 104. 

Infant’s right to repudiate contract for services and sue on quantum meruit. 15 L.R.A. 
211. 

Right of infant to rescind purchase of corporate stock. 28 L.R.A.(N.8S.) 128. 

Right of woman to disaffirm marriage settlement executed while she was an infant. 12 
L.R.A.(N.S.) 1184. 

Disaffirmance by married infant of deeds in which their husbands joined. 44 Am. Rep. 
272. 

Effect of infant’s retaining an account to render it an account stated. 29 L.R.A.(N.S.) 
340. 

Necessity of returning consideration in order to disaffirm infant’s contract. 26 L.R.A. 
177; 62 Am. Dec. 734; 46 Am. Rep. 317. 

Survival of infant’s right to disaffirm contract. 43 L.R.A.(N.S.) 714. 

Ratification of contracts by infants after coming of age. 28 Am. Rep. 30; 18 Am. St, 
Rep. 606, 610; 53 L.R.A. 365. 

Possession after majority as affirmance of lease by infant. 47 L.R.A.(N.8.) 547. 

As to similar provisions in Cal. Civ. Code, § 35, see Combs v. Hawes, 2 Cal. Unrep. 555, 
8 Pac. 597; Hastings v. Dollarhide, 24 Cal. 195; Butler v. Hyland, 89 Cal. 575, 26 Pac. 
1108; Whyte v. Rosencrantz, 123 Cal. 634, 69 Am. St. Rep. 90, 56 Pac. 436. 


§ 4841. Cannot disaffirm contracts for necessaries. A minor cannot dis- 
affirm a contract, otherwise valid, to pay the reasonable value of things neces- 
sary for his support or that of his family entered into by him when not under 
the care of a parent or guardian able to provide for him or them. ([R. C. 
1905, § 4016; Civ. C. 1877, § 18; R. C. 1899, § 2704.] 


Contracts for necessaries and their effect. 18 Am. St. Rep. 606, 643. 
Liability of infant upon negotiable paper given for necessaries. 12 L.R.A. 859. 

- Saran of infant husband for necessaries furnished wife while living with him. 65 
R.A, 550. 


Must the plaintiff in an action against an infant for necessaries furnished show them 
actually to have been required. 1 B. R. C. 156. 
ae he as necessaries. 47 L-R.A. 307. 
Liability of infant for services of attorneys at law. 44 L.R.A.(N.S.) 411; 96 Am. St. 
Rep. 731. 
to similar provision in Cal. Civ. Code, § 36, see Whyte v. Rosencrantz, 123 Cal. 634, 
69 Am. St. Rep. 90, 56 Pac. 436. 

§ 4342. Nor statutory contracts. A minor cannot disaffirm an obligation, 
otherwise valid, entered into by him under the express authority or direction 
of astatute. [R. C. 1905, § 4017; Civ. C. 1877, § 19; R. C. 1899, § 2705. ] 

As to similar provision in Cal. Civ. Code, § 37, eee Whyte v. Rosencrantz, 123 Cal. 634, 
69 Am. St. Rep. 90, 56 Pac. 436. 

§ 4343. Idiot’s powers. A person entirely without understanding has no 

power to make a contract of any kind, but he is liable for the reasonable value 
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of things furnished to him necessary for his support or the support of his 
family. [R. C. 1905, § 4018; Civ. C. 1877, § 20; R. C. 1899, § 2706.] 


As to being applicable to contracts made while party is temporarily intoxicated. Spoon- 
heim v. Spoonheim, 14 N. D. 380, 104 N. W. 845. ; 

Defense of insanity is not established in action on contract unless evidence shows that 
defendant was “person entirely without understanding.” Wood v. Pehrsson, 21 N. D. 
857, 130 N. W. 1010. 

Who deemed to be insane persons. 29 Am. Dec. 38. 

Marriage of insane persons. 79 Am. St. Rep. 376. 

Capacity to make contract as affected by mental conditions. 3 L.R.A.(N.S.) 174. 

Renewal of obligations by incompetent persons. 34 L.R.A. 274. 

‘Right of bona fide holder of promissory note of insane person. 35 L.R.A. 161. 
sone of insanity of party to revoke warrant of attorney to confess judgment. 13 L.R.A 

Validity of contract executed after insanity in pursuance of an obligation assumed while 
sane, 14 L.R.A.(N.S.) 962. 
ce of servant executing release on accepting benefits of relief fund. 11 L.R.A. 

»S.) 201. 

What circumstances will charge one with notice that other contracting party is of un- 
sound mind. 31 L.R.A.(N.S.) 1159. 

Effect upon liability of surety of principal’s incapacity to contract. 20 L.R.A.(N.S.) 
1000. 

s Sars of frauds as affecting guaranty of contract of person under disebility. 33 
R.A. 359, 

Conveyance of homestead during insanity by one of spouses. 13 L.R.A.(N.S.) 430. 

one) of devisee or legatee to attack conveyance or transfer by testator. 30 L.R.A. 
-) 194. 

Mental incapacity of grantor as rendering title unmarketable. 38 L.R.A.(N.S.) 26. 

Validity of deed by incompetent person. 19 L.R.A. 489. 

Validity of.contract made with intoxicated person. 54 L.R.A. 440; 2 L.R.A.(N.S.) 666; 
25 L.R.A. (N. S.) 596. 

Right to affirmative relief in equity from contract on ground that it was procured from 
complainant while intoxicated. 17 L.R.A.(N.S.) 1066. 

As to similar provision in Cal. Civ. Code, § 38, see Harris v. Harris, 59 Cal. 620; More 
v. Calkins, 85 Cal. 177, 24 Pac. 729; Castro v. Geil, 110 Cal. 292, 52 Am. St. Rep. 84, 42 
Pac. 804; Jacks v. Estee, 139 Cal. 507, 73 Pac. 247. 


§ 4344. When idiot’s contract subject to rescission. A conveyance or other 
contract of a person of unsound mind, but not entirely without understanding, 
made before his incapacity has been judicially determined is subject to rescis- 
sion as provided in the chapter of rescission of this code. [R. C. 1905, § 4019; 
Civ. C. 1877, § 21; R. C. 1899, § 2707.] 

Conveyance by person of unsound mind subject to rescission. Mach v. Blanchard, 15 
8. D. 432, 90 N. W. 1042. 

May deed of real property executed y an incompetent not judicially declared such be 
avoided in action at law. 19 L.R.A.(N.S.) 461. 

Contracts of insane persons, and when and how may be avoided. 15 Am. Dec. 361; 21 
Am. Rep. 29; 71 Am. St. Rep. 425. 

Right to enforce mortgage given by incompetent person who had not been declared such. 
42 L.R.A.(N.S.) 343. 

As to similar provision in Cal. Civ. Code, § 39, see More v. Calkins, 85 Cal. 177, 24 
Pac. 729; Castro v. Geil, 110 Cal. 292, 52 Am. St. Rep. 84, 42 Pac. 804; Murphy v. Crowley, 
140 Cal. 141, 73 Pac. 820. 

§ 4345. Cannot contract after incapacity determined. After his incapacity 
has been judicially determined a person of unsound mind can make no convey- 
ance or other contract, nor delegate any power, nor waive any right, until his 
restoration is judicially determined. But if actually restored to capacity he 
may make a will, though his restoration is not thus determined. ([R. C. 1905, 
§ 4020; Civ. C. 1877, § 22; R. C. 1899, § 2708.] 

Adjudication of insanity as showing want of capacity to execute contracts, make wills 
and the like. 140 Am. St. Rep. 346. 

Testamentary capacity at the time of giving instructions for will as affecting measure 
of capacity which must exist at time of execution. 2 B. R. ©. 41. 

Power of one lacking testamentary capacity to revoke will. 18 L.R.A.(N.S.) 99. 

As to similar provision in Cal. Civ. Code, § 40, see Re Johnson, 57 Cal. 529; Kellogg v. 
Cochran, 87 Cal. 192, 12 L.R.A. 104, 25 Pac. 677. 

§ 4346. Minor liable for wrongs. A minor or a person of unsound mind 
of whatever degree is civilly liable for a wrong done by him in like manner 
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as any other person. [R. C. 1905, § 4021; Civ. C. 1877, § 23; R. C. 1899, 


2709. 
$ ae liability of infant for and for deceit and false representations. 33 Am. Dec. 179; 
37 Am. Rep. 413; 42 Am. St. Rep. 753. 

Estoppel of an infant by his raud. 57 L.R.A. 684. 

Liability of an infant as trustee or officer. 57 L.R.A. 688. 

Infant’s acts in inducing another to enter into contract with him by representing that 
he is of age as constituting offense of false pretenses. 24 L.R.A.(NS.) 1101. 

Infant’s tort in inducing a contract. 57 L.R.A. 675. 

Infant’s tort in the erformance of a contract. 57 L.R.A. 680; 35 L.R.A.(N.S.) 574. 

Responsibility of infant for crime. 70 Am. Dec, 496. 

Civil liability of insane persons for torts or negligence. 26 L.R.A. 153; 42 L.R.A.(N.S.) 
83; 42 Am. St. Rep. 753. 

Liability of insane person for libel or slander. 26 L.R.A. 154; 42 L.R.A.(N.S.) 85. 

Liability of lunatic for torts of committee, guardian or employe. 42 L.R.A.(NS.) 87. 

Insanity of member as affecting decision of lodge against him. 49 L.R.A. 371. 


§ 4347. When subjected to exemplary damages. A minor or person of 
unsound mind cannot be subjected to exemplary damages unless at the time of 
the act he was capable of knowing that it was wrongful. [R. C. 1905, § 4022; 
Civ. C. 1877, § 24; R. C. 1899, § 2710.] 

§ 4348. Rights of action. A minor may enforce his rights by civil action 
or other legal proceedings in the same manner as a person of full age, except 
that a guardian must be appointed to conduct the same. [R. C. 1905, § 4023; 
Civ. C. 1877, § 25; R. C. 1899, § 2711.] 


Admission and waivers by representatives of infants in actions. 32 L/R.A. 671. 
Judgments against infants. 13 Am. Dec. 159. 
how to correct and avoid them when they are erroneous or voidable. 89 Am. Dec. 


185. 

Judgments for or against insane persons. 130 Am. St. Rep. 8 

As to similar provision in Cal. Civ. Code, § 42, see Re Cahill, a Cal. 52, 15 Pac. 364; 
Crawford v. Neal, 56 Cal. 321. 


§ 4349. Indian rights. Disabilities. Indians resident within this state have 
the same rights and duties as other persons, except that: 
1. They cannot vote or hold office except as prescribed in subdivision three 
of section 121 of the constitution of this state. 
2. They cannot grant, lease or incumber Indian lands except in the cases 
provided by law. [R. C. 1905, § 4024; Civ. C. 1877, § 26; R. C. 1895, § 2713.] 
Validity of divorce according to Indian customs. 35 L.R.A.(N.S.) 795. 


CHAPTER 3. 
PERSONAL RIGHTS. 


§ 4350. General personal rights. Besides the personal rights mentioned or 
recognized in the political code every person has, subject to the qualifications 
and restrictions provided by law, the right of protection from bodily restraint 
or harm, from personal insult, from defamation and from injury to his personal 
relations. [R. C. 1905, § 4025 ; Civ. C. 1877, § 27; R. C. 1899, § 2713.] 

As to similar provision in Cal. Civ. Code, 5 43, see Lewis v. Terry, 111 Cal. 39, 31 
L.R.A. 220, 52 Am. St. Rep. 146, 43 Pac. 398; Dittrich v. Gobey, 119 Cal. 599, 51 Pac. 
962; Humphrey v. Pope, 122 Cal. 253, 54 Pac. 847. 

§ 4351. Defamation. Defamation is effected by: 

1. Libel; or, 

2. Slander. [R. C. 1905, § 4026 ; Civ. C. 1877, § 28; R. C. 1899, § 2714.] 

§ 4352. Libel defined. Libel is a false and unprivileged publication by 
writing, printing, picture, effigy or other fixed representation to the eye which 
exposes any person to hatred, contempt, ridicule or obloquy, or which causes 
him to be shunned or avoided, or which has a tendency to injure him in his 
occupation. [R. C. 1905, § 4027 ; Civ. C. 1877, § 29; R. C. 1899, § 2715.] 

Charge of false affidavits to commerce case, not libelous. per se. Casselman v. Winship, 
3 D. 292, 19 N. W. 412. 

As to what constitutes libel. Lauder v. Jones, 13 N. D. 525, 101 N. W. 907. 

Name of libeled party need not appear in libelous publication to constitute libel. Bar- 
ron v. Smith, 19 S. D. 50, 101 N. W. 1105. 
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Legal malice is conclusively presumed to sustain the action and to recover actual 
acre if defamatory charge was unprivileged. Wrege v. Jones, 13 N. D. 267, 100 

. W. 705. 

Jury determines whether language was used in an innocent or defamatory sense. Ac- 
La if defamatory charge is made indirectly. Lauder v. Jones, 13 N. D. 525, 101 

. W. 907. 

Malice essential to recovery of damages. In an unprivileged charge the law implies 
malice to sustain action and to recover compensatory damages. Lauder v. Jones, 13 
N. D. 525, 101 N. W. 907. 

Language charging person with deception in conduct of his business, but that he was 
guilty of unfair dealing was libelous. Reamharter v. Olson, 26 S. D. 499, 128 N. W. 806, 
Ann. Cas. 1913B, 253. 

General rules applicable to. 4 Am. Dec. 348. 

When charge of offense committed in another state is actionable. 9 Am. Dec. 613. 

Newspaper libel. 15 Am. St. Rep. 333. : 

Liability of newspaper proprietor or manager for libel published without his knowledge 
or consent. 26 L.R.A. 779. 

Libel laws as infringement of freedom of press. 32 L.R.A. 831. 

Common-law rights of author of libelous work. 51 L.R.A. 360. 

hight to compel publisher of libel to disclose source of information. 13 L.R.A.(N.S.) 
630. 

Criticisms of writings as libel. 28 L.R.A. 670. 

Libel or slander by filing lien. 16 L.R.A. 625. 

Giving one an indefinite rating, or refusal to give any rating, in a mercantile agency, 
asalibel. 25 L.R.A.(NS.) 1021. 

- Libel by written charge with reference to plaintiff’s business. 4 L.R.A.(N.S.) 977. 

Blacklisting dealer as libel. 49 L.R.A, 612; 8 L.R.A.(N.S.) 783. ; 

Placing scurrilous or defamatory matter upon outside covering of mail as offense 
against postal laws. 33 L.R.A.(N.S.) 800. 

Laudatory or ironical article as libel. 4 L.R.A.(N.S.) 861. 

Is article susceptible of libelous meaning rendered nonlibelous by the fact that it would 
Boe PS unders in a libelous sense by those acquainted with the plaintiff. 18 L-R.A. 
(N.S.) 622. 

Libel by publication of photograph as that of another person. 6 L.R.A(N.S.) 919. 

Publication of one’s phatenrar in connection with scandalous matter concerning 
another. 35 L.R.A.(N.S.) 595. 

Right of action for use of photographs or name for advertising purposes. 24 L.R.A. 
(NS.) 991; 34 L.R.A.(N.S.) 1137. 

ad deat or comments without misstating facts as libel. 28 L.R.A. 667. 

Publication by aggrieved party making known to third person contents of libelous 
letter. 15 L.R.A.(N.S.) 1141. 

Addressing letter to attorney or agent of plaintiff as publication for purposes of libel. 
21 L.R.A.(N.S.) 33. 

Communication to stenographer or clerk as publication of libel. 1 B. R. C. 455. 

Transmission of libelous matter by postcard or telegraph as publication. 1 B. R. C. 
464. 

Liability of telegraph company for handling libelous message. 9 L.R.A.(N.S.) 140; 
37 L.R.A.(N.S.) 861. 

Libel of a class or number of persons. 70 Am. St. Rep. 754. 

Right of one not specially named to maintain action for libel or slander based on 
charges made against a class or group of persons to which he belongs. 23 L.R.A.(NS.) 
726; 25 L.R.A.(N.S.) 382; 42 L.R.A.(N.S.) 870. 

Criminal liability for agent’s act. 41 L.R.A. 653. 

Right of corporation to sue for libel or slander. 2 L.R.A.(N.S.) 741. 
for libel affecting its property. 52 L.R.A. 526. 

Liability of corporation for libel or slander. 115 Am. St. ‘Rep. 721. 

——criminal responsibility. 2 B. R. C. 249. 

Liability of officers of a corporation for its libelous publications. 28 L.R.A. 427. 
Liability of husband and wife for wife’s libel or slander. 30 L.R.A. 521. 

Injunction against libel or slander. 35 Am. St. Rep. 675. 
against publishing or circulating statements relative to industrial disputes by 
labor union. 32 L.R.A. 1013. 

Truth as defense to action for libel or slander. 21 L.R.A. 502; 31 L.R.A.(N.S.) 132. 

Defense that defendant did not originate, but merely repeated, the defamatory charge. 
55 Am. St. Rep. 611. | 
aa vituperation or defamation as affecting remedy for libel or slander. 28 

A. 721. 

Damages in action for libel, what are proper elements of. 72 Am. Dec. 421. 

Venue in actions for. 15 Am. Dec. 224. 

Province of judge and jury in prosecutions for. 13 Am. St. Rep. 625. 

Effect of admission to change burden of proof and right to open and close in action 
for libel. 61 L/R.A. 538, 547, 556. 
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See also annotation to following section. 

As to similar provision in Cal. Civ. Code, § 45, see Dixon v. Allen, 69 Cal. 527, 11 
Pac. 179; Bettner v. Holt, 70 Cal. 270, 11 Pac. 713; Tonini v. Cevasco, 114 Cal. 266, 
46 Pac. 103; Schomberg v. Walker, 132 Cal. 224, 64 Pac. 290. 


§ 4353. Slander. Slander is a false and unprivileged publication, other than 
libel, which: 

1, Charges any person with crime or with having been indicted, convicted 
or punished for crime. 

2. Imputes to him the present existence of an infectious, contagious or 
loathsome disease. 

3. Tends directly to injure him in respect to his office, profession, trade or 
business, either by imputing to him general disqualifications in those respects 
which the office or other occupation peculiarly requires, or by imputing some- 
thing with reference to his office, profession, trade or business, that has a 
natural tendency to lessen its profit. 

4. Imputes to him impotence or want of chastity; or, 

do. Which, by natural consequence, causes actual damage. [R. C. 1905, 


§ 4028; Civ. C. 1877, § 30; R. C. 1899, § 2716.] 
ae between libel and slander. Barron v. Smith, 19 8. D. 50, 101 N. W. 
5. 
What words actionable per se. 1 Am. Dec. 448; 12 Am. Dec. 39; 41 Am. Rep. 590; | 
116 Am. St. Rep. 802. 
Applying vile epithets to man. 28 L.R.A.(N.S.) 85. 
Insulting passenger by suggesting that he belongs in colored compartment as an ac- 
tionable wrong. 32 L.R.A.(N.S.) 206. 
Stating that a white person is a negro, or of negro blood. 36 L.R.A.(NS.) 974. 
What is publication of slander. 12 Am. St. Rep. 78. 
Charging one with refusal to pay debt as libel or slander. 3 L.R.A.(N.S.) 339. 
Libel or slander by imputing to one not in business nonpayment of debts or want of 
credit. 42 L.R.A.(N.S.) 515. 
Liability of corporation for slander by an agent or employe. 21 L.R.A.(N.S.) 873. 
As to similar provision in Cal. Civ. Code, § 46, see Haskins v. Jordan, 123 Cal. 157, 
55 Pac. 786; Jarman v. Rea, 137 Cal. 339, 70 Pac. 216. 
1. In slander, proof of special damages unnecessary where complainant is charged with 
indictable offense. Bedtkey v. Bedtkey, 15 S. D. 310, 89 N. W. 479. 
Charging solicitation to crime. 25 L.R.A. 435. 
Informal communication with respect to criminal charge. 4 L.R.A.(N.S.) 149; 32 
L.R.A.(N.S.) 740. 
3. Expressions or comments as to public or professional men without misstating facts. 
28 L.R.A. 674. 7 
Liability to individual for general reflection upon the business in which he is en- 
gaged. 5 L.R.A.(N.S.) 480. 
Right to recover for slander or libel affecting one in his business or professional 
capacity, as affected by his own violation of law in respect thereof. 33 L.R.A.(N.S.) 90. 
Libel or slander by imputing incompetency to physician. 26 L.R.A. 325. 
tes in charging woman with unchastity causing loss of business. 24 L.R.A. 
(N.S.) 598. . 
Libel or slander by charging one with exacting excessive compensation for goods or 
services. 40 L.R.A.(N.S.) 79. 
Oral charge of insolvency against a merchant. 4 L.R.A.(N.S.) 973. 
ine or comments as to officers or candidates without misstating facts. 28 
‘R.A. 672. 
Charging public official with graft in public contracts. 5 L.R.A(NS.) 498. 
Charging acceptance of bribe. 3 L.R.A.(N.S.) 1139. 
Libel by charging the raising or disbursing of campaign funds. 2 L.R.A.(N.S.) 691. 
What words uttered concerning clergyman are actionable per se. 28 L.R.A.(N'S.) 
152. 
Liability growing out of the giving or refusing of information affecting the character 
or reputation of servant. 4 L.R.A.(N.S.) 1092. 
4. Slander and libel in charging woman with unchastity. 24 L.R.A(N.S.) 577. 
Actionable character of epithets that impute immorality to a woman. 4 L.R.A. 
(N.S.) 560. 
Truth of charge of adultery or fornication, as a defense to a civil action for libel or 
slander. 31 L.R.A. (N.S.) 146. 
See also annotation to preceding section. 


§ 4354. Privileged communications. A privileged communication is one 
made: 
1. In the proper discharge of an official duty. 
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2. In any legislative or judicial proceeding, or in any other proceeding au- 
thorized by law. 

3. In a communication without malice to a person interested therein by 
one who is also interested, or by one who stands in such relation to the 
person interested as to afford a reasonable ground for supposing the motive 
for the communication innocent, or who is requested by the person interested 
to give the information. 

4. By a fair and true report without malice of a judicial, legislative or 
other public official proceeding, or of anything said in the course thereof. 

_ In the cases provided for in subdivisions three and four of this section malice 
1s not inferred from the communication or publication. [R. C. 1905, § 4029; 


Civ. C. 1877, § 31; R. C. 1899, § 2717.] 

Publication of matters affecting candidate’s fitness for office privileged, unless actual 
malice or want of probable cause is shown. Boucher v. Clark Bub. Co., 14 S. D. 72, 84 
N. W. 237; Ross v. Ward, 14 S. D. 240, 85 N. W. 182. 

Publication of matters affecting candidate’s fitness for office not libelous without proof 
- ie malice, though unjust and too severe. Myers v. Longstaff, 14 S. D. 98, 84 

Newspaper article concerning professional conduct of practicing physician is not 
privileged communication. Root v. Dutcher, 23 S. D. 70, 120 N. W. 772. 

Justification in actions of libel and slander. 91 Am. St. Rep. 285. 

Privileged communications, expressions or statements. 2 Am. Dec. 431; 15 Am. Dec. 
232; 31 Am. Rep. 708; 104 Am. St. Rep. 110. 

Necessity that the pee of justification or privilege correspond to the words imputed 
to the defendant by the complaint. 28 L.R.A.(N.S.) 551. 

Repetition of privileged statement as evidence of malice. 42 L.R.A.(N.S.) 1109. 

May malice, which will preclude qualified privilege, be inferred from publication alone. 
12 L.R.A.(N.S.) 91. 

Burden of showing good faith in making privileged communication. 3 L.R.A.(N.S.) 
696. 

What publications concerning candidates for office are justifiable. 86 Am. Dec. 88. 

Privileged communication as to unchastity of woman. 24 L.R.A.(N.S.) 613. 

Privilege as affected by extent of publication. 20 L.R.A.(N.S.) 363. 

As to similar provision in Cal. Civ. Code, § 47, see Preston v. Frey, 91 Cal. 107, 27 
Pac. 533; Schomberg v. Walker, 132 Cal. 224, 64 Pac. 290. 

1. Reports of police officers as privileged communications. 30 L.R.A.(N.S.) 315. 

Privilege of school superintendent or other officer in reporting to school authorities 
upon character of teacher. 30 L.R.A.(N.S.) 200. 
eres ie. character of complaints to public officer against subordinate. 27 L.R.A. 

»S.) 1041. 

a ee character of official report by executive or administrative officer. 5 L.R.A. 
(N.S.) 163. 

2. Testimony in judicial proceedings is privileged. Exemption of witness from liability 
is absolute. Lauder v. Jones, 13 N. D. 525, 101 N. W. 907. 

Libel] in judicial proceedings. 123 Am. St. Rep. 631. 

Attorney’s liability for words spoken at a trial. 17 Am. Dec. 194. 

Privilege of witness as to defamatory testimony. 22 L.R.A. 836, 6 Am. St. Rep. 825. 

Privilege of informal communication with respect to criminal charge. 4 L.R.A.(N-S.) 
149; 32 L.R.A.(N.S.) 740. 

To what proceedings in court does privilege of publication attach. 16 L.R.A(N.S.) 
953. 

Privilege as to proceedings of grand jury. 32 L.R.A.(N.S.) 785. 

Privilege as to proceedings for impeachment or removal of public officers. 25 L.R.A. 
(N.S.) 455. 

Libel by defamatory words in pleading. 22 L.R.A. 649; 13 L.R.A.(N.S.) 820. 

3. Privilege of gratuitous report on financial responsibility and integrity. 42 L.R.A. 
(N.S.) 520. 

Report of mercantile agency as a privileged communication. 36 L.R.A.(N.S.) 452; 
2B. R. C. 215. 

as affected by extent of publication. 20 L.R.A.(N.S.) 366. 

Privileged communications as to character or reputation of servant. 4 L.R.A.(N.S.) 
1194, 

Qualified privilege as to communications to employer with respect to employe. 16 
L.R.A.(N.S.) 1017, 

Privilege of communications between principal and agent. 36 L.R.A(N.S.) 449. 

Qualified privilege of communication between members of an association or of a 
private corporation. 26 L.R.A.(N.S.) 1080. 

Privilege of statements by physician or surgeon. 38 L.R.A.(N.S.) 69. 

4. Privilege as affected by extent of publication. 20 L.R.A.(N. S.) 361. 
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Report of meeting of private corporation as subject of privilege. 19 L.R.A(N.S.) 863. 
Is the publication of pleadings or other papers, before any hearing has been had 
thereon, privileged. 12 L.R.A.(N.S.) 188; 38 L.R.A.(N.S.) 913. : 
Addition of extrinsic defamatory matter in communicating report as affecting priv- 
ilege. 36 L.R.A.(NS.) 146. 
May malice which will preclude qualified privilege be inferred from publication alone. 
12 L.R.A.(N.S.) 91. : 
p So Offenses against personal relation. The rights of personal relation 
orbid: 


1. The abduction of a husband from his wife or of a parent from his child. 
2. The abduction or enticement of a wife from her husband, of a child 


from a parent or from a guardian entitled to its custody, or of a servant 
from his master. 

3. The seduction of a wife, daughter, orphan sister or servant; and, 

4, Any injury to a servant which affects his ability to serve his master. 
[R. C. 1905, § 4030; Civ. C. 1877, § 32; R. C. 1899, § 2718.] 

As to similar provision in Cal. Civ. Code, § 49, eee Boyson v. Thorn, 98 Cal. 578, 
21 L.R.A. 233, 33 Pac. 492; Humphrey v. Pope, 122 Cal. 253, 54 Pac. 847. 

2. As to right of wife to maintain action for alienation of husband’s affections. King 
v. Hanson, 3 N. D. 85, 99 N. W. 1085. 

Wife’s right to sue for alienation of husband’s affection. 28 Am. St. Rep. 217; 46 
Am. St. Rep. 472. 

Right of wife, under modern married women’s acts, to sue for alienation of the affec- 
tions of her husband. 4 L.R.A.(N.S.) 643; 29 L.R.A.(N.S.) 842. 

Conspiracy to alienate husband’s affections. 3 L.R.A.(N.S.) 470. 

Liability of parent for causing separation of husband and wife. 9 L.R.A.(NS.) 322. 

Effect of fact that husband or wife of plaintiff in action for alienation of affections 
was the active and aggressive party. 16 L.R.A.(N.S.) 742. 

Action for alienation of wife’s affections. 44 Am. St. Rep. 845. 

Liability of person who interferes between master and servant to cause the latter to 
be discharged or the former to be deserted. 11 Am. St. Rep. 474. 

Inducing servant to quit work, when actionable. 22 Am. Rep. 485; 59 Am. Rep. 720. 

3. Order of arrest may be issued in action oy father for seduction of minor daughter. 
State ex rel. Nyhus v. Ross, 24 N. D. 586, 139 N. W. 1051. 

What constitutes seduction. 44 Am. Dec. 162; 8 Am. St. Rep. 870; 76 Am. St. Rep. 659. 

By whom may action for seduction be maintained. 4 Am. Dec. 403: 64 L.R.A. 622, 

Right of one in loco parentis to maintain action for seduction of an illegitimate. 
35 L.R.A.(N.S.) 1062. 

Loss of service as element in action by father for seduction of child. 14 L.R.A. 700. 

Seduction of divorced woman or widow. 21 L.R.A.(N.S.) 265. 

Effect of fact that intercourse was accomplished by force to defeat action for seduc- 
tion. 18 L.R.A.(N.S.) 587. 

Effect of fact that the husband or wife of plaintiff in an action for criminal con- 
versation was the active and aggressive party. 16 L.R.A.(NS.) 742. 
mae of defendant’s pecuniary circumstances in action for seduction. 36 Am. 

ep. 445. 

Evidence of character of parent or child in parent’s action for seduction. 14 
L.R.A.(N.S.) 750. 

Evidence of character of husband or wife in action for criminal conversation. 14 
L.R.A.(N.S.) 749. 

§ 4356. Force to protect. Any necessary force may be used to protect 
from wrongful injury the person or property of one’s self or of a wife, hus- 
band, child, parent or other relative or member of one’s family, or of a ward, 
servant, master or guest. [R. C. 1905, § 4031; Civ. C. 1877, § 33; R. C. 1899, 
§ 2719.) . 


CHAPTER 4. 
MARRIAGE CONTRACT. 


_§ 4357. Marriage defined. Marriage is a personal relation arising out of a 
civil contract to which the consent of the parties thereto is essential, but the 
marriage relation may be entered into, maintaired, annulled or dissolved only 
as provided by law. [R. C. 1905, § 4032; 1890, ch. 91, § 1; R. C. 1899, § 2720.] 

Common-law marriages are no longer recognized as valid. Schumacher v. Great Nortu- 
ern R. Co., 23 N. D. 231, 136 N. W. 85. 
Words “the marriage relation shall be entered into * * * only as provided by 


law ” are mandatory and prohibitive. Schumacher v. Great Northern R. Co., 23 N. D. 
231, 136 N. W. 85. 
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What constitutes marriage. 69 Am. Dec. 615. 

Common-law marriage. 124 Am. St. Rep. 104. 

—— effect of statute. 2 L.R.A.(N.S.) 353. 

Sufficiency and validity of marriage by the law of nature. 77 Am. Dec. 606. 

Law governing validity of marriage. 57 L.R.A. 155; 11 L.R.A.(N.S.) 1082; 17 
L.R.A.(NS.) 800; 26 L.R.A.(NS.) 179; 28 L-R.A.(N.S.) 753; 43 L.R.A.(N.S.) 355. 

How proof of marriage is to be made. 22 Am. Dec. 157. | 

Competency and sufficiency of evidence of marriage. 57 Am. Rep. 451. 

Effect of contracting or dissolution of marriage after initiation but before consum- 
mation of, right under homestead entry. 7 L.R.A.(NS.) 967. 

Effect of marriage upon wife’s status as an alien. 22 L.R.A. 148. 

How far marriage of infant works emancipation. 16 L.R.A. 578; 24 L.R.A.(N.S.) 160. 

Effect of injured party’s marriage to one of several joint tort feasors to release all. 
§8 L.R.A. 307. 

Effect of marrying witness in order to prevent her from testifying. 67 L.R.A. 499. 

Effect of intermarriage between debtor and creditor upon indebtedness. 21 
L.R.A.(N.S.) 683. 

As to similar preaien in Cal. Civ. Code, § 55, see Sharon v. Sharon, 67 Cal. 185, 7 
Pac. 456, 635, 8 Pac. 709; Sharon v. Sharon, 75 Cal. 1, 16 Pac. 345; Sharon v. Sharon, 
79 Cal. '633, 22 Pac. 26, 131; Wadsworth v. Wadsworth, 81 Cal. 182, 15 Am. St. Rep. 
38, 22 Pac. 648; Mott v. Mott, 82 Cal. 413, 22 Pac. 1140; Kilburn v. Kilburn, 89 Cal. 
46, 23 Am. St. Rep. 447, 26 Pac. 636; People v. Beevers, 99 Cal. 286, 33 Pac. 844, 9 
Am. Crim. Rep. 139; People v. Lehmann, 104 Cal. 633, 38 Pac. 422; Norman v. Nor- 
man, 121 Cal. 620, 42 L.R.A. 343, 66 Am. St. Rep. 74, 54 Pac. 143. 


§ 4358. Age of consent to marriage. Any unmarried male of the age 
of eighteen years or upwards, and any unmarried female of the age of fifteen 
years or upwards, and not otherwise disqualified, are capable of consenting 
to and consummating marriage ; provided, that if the male is under twenty-one 
years, or the female under eighteen years of age, the license provided in 
this chapter shall not be issued without the consent of the parents or guardian, 
if there be any. [R. C. 1905, § 4033; 1897, ch. 4; R. C. 1899, § 2721.] 


Proof of, by Bagh evidence; record evidence not required. Mathews v. Silvander, 14 


8S. D. 505, 85 W. 998. 
Conflict of laws as to validity of marriage of persons under age of consent. 57 
L.R.A. 172. 


Validity of marriage of persons of nonage. 22 L.R.A.(N.S.) 1202. 
Effect of parents’ consent on marriage of persons of nonage. 22 L.R.A.(N.S.) 1206. 
As to similar provision in Cal. Civ. Code, § 56, see Sharon v. Sharon, 75 Cal. 1, 16 

Pac. 345; People v. Kehoe, 123 Cal. 224, 69 Am. St. Rep. 52, 55 Pac. 911. 

4359. Who disqualified to marry. Marriages between parents and 
children, including grandparents and grandchildren of every degree, between 
brothers and sisters of the half as well as the whole blood, between uncles 
and nieces, aunts and nephews, or cousins of the first degree of the half as 
well as the whole blood, are declared to be incestuous and absolutely void. 
This section shall apply to illegitimate as well as legitimate children and 
relations. [R. C. 1905, § 4034; 1890, ch. 91, § 3; R. C. 1895, § 2722.) 

Conflict of laws as to incestuous marriage. 57 L.R.A. 166. 

§ 4360. When marriage voidable. A marriage contracted by a person 
having a former husband or wife living, if the former marriage has not been 
annulled or dissolved, is illegal and void from the beginning unless such 
former husband or wife was absent and believed by such person to be dead 
for a period of five years immediately preceding. [R. C. 1905, § 4035; 1890, 
ch. 91, § 6; R. C. 1895, § 2723.] . 

As to annulment of marriage where one of the parties separated from but did not 

divorce former spouse. Mickels v. Fennell, 15 N. D. 188, 107 N. W. 53. 

When marriage void and when voidable. 44 Am. Dec. 54. 
Validity of agreement to marry where one of the parties is already married. 1 

B. R. C. 917. 

Conflicting presumptions as to validity of former marriage. 16 L.R.A.(N.S.) 104. 
Second marriage being shown, on whom rests burden of proving termination or con- 

tinuance of the first. 89 Am. St. Rep. 198. 

Effect of right to appeal from divorce decree on party’s right to remarry. 17 L.R.A. 573. 

Effect of removal of impediment to marriage after parties have begun cohabitation. 
3 L.R.A.(N.S.) 244. 

Effect of a void marriage. 96 Am. St. Rep. 267. 

As to similar provision in Cal. Civ. Code, § 61, Jackson v. Jackson, 94 Cal. 446, 29 

Pac. 957; Re Wood, 137 Cal. 129, 69 Pac. 900; Buelna v. Ryan, 139 Cal. 630, 73 Pac. 
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466; Re Harrington, 140 Cal. 244, 98 Am. St. Rep. 51, 73 Pac. 1000; Deyoe v. Superior 
Ct., 140 Cal. 476, 98 Am. St. Rep. 73, 74 Pac. 28. 

_§ 4361. Who may solemnize marriages. License. Marriages may be solem- 
nized by all judges of courts of record within their respective jurisdictions ; by 
justices of the peace, within their respective jurisdictions; by ordained minis- 
ters of the gospel and priests of every church: but marriages solemnized by 
the society of Friends or Quakers, according to the form used in their meetings 
shall be valid. No such person shall solemnize any marriage until the parties 
thereto shall produce a license, issued by the county judge of the county in 
which either one of the contracting parties resides, or if such county is un- 
organized, of the county to which it is attached for judicial purposes. When 
any person authorized by law shall solemnize a marriage, he shail fill out and 
sign a certificate following the marriage license on the blank form prescribed 
by law, giving his official title, or if a minister of the gospel or priest, the ec- 
clesiastical body with which he is connected and return such license and cer- 
tificate to the county judge of the county where the license originally was is- 
sued, within thirty days thereafter. Such certificate shall be signed by two wit- 
nesses to the marriage ceremony in addition to the signature of the person who 
solemnized the marriage. [1907, ch. 172; R. C. 1905, § 4036; 1890, ch. 91, § 7; 
R. C. 1895, § 2724.] 


Conflict of laws as to manner or form of solemnizing marriage. 57 L.R.A. 155; 11 
L.R.A.(N.S.) 1082; 17 L.R.A.(N.S.) 800; 26 L.R.A.(NS.) 179; 28 L.R.A.(N.S.) 753. 

Presumption from marriage ceremony. 14 L.R.A. 540; 16 L.R.A.(N.S.) 98; 34 
LRA (NS) 940. 

Effect of ceremonial marriage to overcome presumption arising from cohabitation 
and reputation. 16 L.R.A.(N.S.) 102. 

Effect upon duly solemnized marriage of absence of license required by statute. 15 
L.R.A.(N.S.) 463. 

Presumption of marriage license. 14 L.R.A. 541. 

§ 4362. Marriage license. How obtained. The county judge of each county 
in this state, when applied to by any person for a marriage license, shall inquire 
of such person upon oath relative to the legality of such contemplated marriage 
and he may examine other witnesses upon oath if deemed best; and if any of 
the persons intending to marry are under age said judge shall require the 
consent of the parent or guardian, if there is any, personally given, or a 
certificate of consent signed by such parent or guardian and attested by two 
witnesses, one of whom shall appear before such judge and make an oath 
that he saw such parent or guardian sign such certificate; and if said judge 
shall be satisfied there is no legal impediment thereto, he shall issue and sign 
such marriage license and affix his seal. in the form prescribed by law. Pro- 
vided that the inquiry above nientioned on oath relative to the legality of 
such contemplated marriage, and the examination of other witnesses upon 
oath may be taken and sworn to before a notary public, or other officer au- 
thorized to administer oaths and if such affidavits are deemed sufficient by 
the county judge to whom such application is made, such statements and 
application shall be considered of the same force and effect as if taken per- 
sonally before said county judge. Provided further that the county judge 
shall retain on file in his office all papers and records pertaining to such 
marriage license. [1911, ch. 186; R. C. 1905, § 4037; 1890, ch. 91, § 8; R. C. 
1899, § 2725.] 

§ 4363. License and certificate. The marriage license and certificate of 
the person solemnizing the marriage shall be upon one blank form substan- 
tially as follows: 


MARRIAGE LICENSE, 
State of North Dakota, } ; 


County of ........... 
To any person authorized by law to perform the marriage ceremony, greeting: 
You are hereby authorized to join in marriage ........ Paar tene gees , 0 
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a savored cee wave ads OBOE 55.5555 b4 AN aceite ettnusien Ol be wacewents 
AVEO sctienecdet. ; and of this license and your certificate you will make due 
return to my office within thirty days. 
Dated at ...cccccece. COIS ci.Guseeeeses day Of ......ceeee. 19... 
[Seal.] actor Wales saw eeu aGutee aes 


County Judge. 
CERTIFICATE OF MARRIAGE. 


I hereby certify that the persons named in the foregoing license were by 
me joined in marriage at .........e.ceceee- , county of 
state of North Dakota, on the .............00. day Of .2ssdese heasi es 19... 

In presence of 


Witnesses. 
[R. C. 1905, § 4038; 1890, ch. 91, § 9; R. C. 1899, § 2726.] 

§ 4364. Record to be kept by county court. The county judge shall keep a 
marriage record book, in which he shall keep a correct copy of all marriage 
licenses issued by him; and when a license is returned with the certificate 
of the person performing the marriage ceremony properly filled out and 
signed, he shall also record such certificate immediately following the record 
of such license; and for each license and the record herein required he shall 
be entitled to a fee of one dollar to be paid by the party applying for the 
same. [R. C. 1905, § 4039; 1890, ch. 91, § 10; RB. C. 1899, § 2727.1 

§ 4365. Indian marriage contracts valid. Indians contracting marriage 
according to the Indian custom and cohabiting as man and wife shall Fe 
oe legally married. [R. C. 1905, § 4040; 1890, ch. 91, § 13; R. C. 1899, 

§ 4366. Marriages valid where contracted, valid in this state. All 
marriages contracted outside of this state, which are valid according to the 
laws of the state or country where contracted, shall be valid in this state. 


[R. C. 1905, § 4041; 1890, ch. 91, § 14; R. C. 1899, § 2729.] 
By what laws validity of marriage determined. 8 Am. Dec. 133. 
Validity of marriage when solemnized out of the state. 18 Am. Rep. 521. 
Validity of marriage when contracted by residents of a state in violation of its 
laws beyond its boundaries. 60 Am. St. Rep. 941. 


§ 4367. Certified record is evidence. The books of record of marriage 
licenses issued and certificates returned kept by the county judge of any 
county, or copies of such entries certified by such judge under the seal of the 
court, shall be received as evidence in all courts. [R. C. 1905, § 4042; 1890, 
eh. 91, § 15; R. C. 1895, § 2730.) 


Record or certified copy of certificate of marriage is not only evidence to prove mar- 
riage, but that original certificate itself is also evidence thereof. State v. Walsh, 25 
S. D. 30, 125 N. W. 295. 


§ 4368. Causes for annulling marriage. A marriage may be annulled by an 
action in the district court to obtain e decree of nullity for any of the follow- 
ing causes existing at the time of the marriage: 

1. When the party in whose behalf it is sought to have the marriage 
annulled was under the age of legal consent and such marriage was con- 
tracted without the consent of his or her parent or guardian, unless after 
attaining the age of consent such party freely cohabited with the other as 
husband or wife. 

2. When the former husband or wife of either party was living and the 
marriage with such former husband or wife was then in force. 

3. When either party was of unsound mind, unless such party after coming 
to reason freely cohabited with the other as husband or wife. 

4. When the consent of either party was obtained by fraud, unless such 
party afterwards with full knowledge of the facts constituting the fraud 
freely cohabited with the other as husband or wife. 

1046 


Marriage Contract. CIVIL CODE. §§ 4368-4369 


5. When the consent of cither party was obtained by force, unless such 
party afterwards freely cohabited with the other as husband or wife. 

6. When either party was at the time of the marriage physically incapable 
of entering into the marriage state and such incapacity continues and appears 
to be incurable. [R. C. 1905, § 4048; Civ. C. 1877, § 54; R. C. 1895, § 2731.] 


‘Residence of one year is not pou to maintenance of action to annul marriage. 
Montague v. Montague, 25 8S. D. 471, 30 LR.A.(N.S.) 745, 127 N. W. 639, Ann. Cas. 


1912C, 591. 
Marriage between first cousins, valid in state where contracted and where parties 
were then domiciled, cannot be annulled by courte of this state. Garcia v. rcia, 


25 S. D. 645, 32 L.R.A.(N.S.) 424, 127 N. W. 586, Ann. Cas, 1912C, 621. 

What is void marriage. 79 Am. St. Rep. 361. 

Annulment of marriage on publication where defendant is absent from the country. 
19 L.R.A. 820. 

Antenuptial pregnancy or unchastity as a ground of divorce or annulment of mar- 
riage. 18 L.R.A. 375. 

Effect of conviction and sentence upon marriage relation. 31 L.R.A. 515. 
a i) a division of property accumulated during void marriage. 68 Am. St. 

ep. 375. 

Effect of annulment of marriage on property held by the entireties. 30 L.R.A. 333. 

Division of property upon the annulment of marriage. 36 L.R.A.(N.S.) 844. 

Division of community property upon the annulment of marriage. 36 L.R.A.(N.S.) 845. 

Alimony in suit to annul marriage. 3 L.R.A.(N.S.) 192. 

Right to temporary alimony on annulment of marriage. 26 L.R.A.(N.S.) 500. 

Power, upon annulling a marriage, to require man to provide for support of woman 
or child. 5 L.R.A.(N.S.) 767. 

Condonation of loathsome disease as defense to action for annulment of marriage. 
§ L.R.A.(N.S.) 729. 

As to similar provision in Cal. Civ. Code, § 82, see pone v. Beevers, 99 Cal. 286, 
83 Pac. 844, 9 Am. Crim. Rep. 139; Linebaugh v. Linebaugh, 137 Cal. 26, 69 Pac. 616. 

2. As to annulment of marriage where one of the parties separated from but did not 
divorce former spouse. Mickels v. Fennell, 15 N. D. 188, 107 N. W. 53. 

Effect of marriage during continuance of prior valid marriage. 46 Am. Dec. 130. 

3. Annulment of marriage of person while insane. 40 L.R.A. 744. 

Fraud which will warrant annulment of marriage. 24 Am. Rep. 453. 

Fraud in contracting by a pregnant woman. 44 Am. Rep. 104. 

Misrepresentations or concealment as to one’s physical or mental condition as ground 
for annulment of marriage. 13 L.R.A.(N.S.) 996. 

Misrepresentation as to disposition or general character as ground for annulment 
of marriage. 30 L.R.A.(NS.) 301. 

5. Effect of duress to avoid marriage. 43 L.R.A. 814. 

What constitutes duress for which marriage may be annulled. 27 L.R.A.(N.S.) 803. 

Right to avoid marriage entered into, to escape prosecution for seduction, upon 
ground of duress. 16 L.R.A.(N.S.) 938. 

6. Power to compel plaintiff in suit for annulment of marriage to submit to a 
physical examination. 14 L.R.A. 466. 


§ 4369. Limitation of action. An action to obtain a decree of nullity of 
marriage for causes mentioned in the preceding section, must be commenced 
within the periods and by the parties as follows: 

1. For causes mentioned in subdivision one, by the party to the marriage, 
who was married under: the age of legal consent, within four years after 
arriving at the age of consent, or by his or her parent or guardian at any time 
before such party has arrived at the age of legal consent. 

2. For causes mentioned in subdivision two, by either party during the life 
of the other, or by such former husband or wife. 

3. For causes mentioned in subdivision three, by the party injured, or a 
relative or guardian of the party of unsound mind at any time before the 
death of either party. 

4. For causes mentioned in subdivision four, by the party injured within 
four years after the discovery of the facts constituting the fraud. 

5. For causes mentioned in subdivisions five and six, by the injured party 
within four years after the marriage. [R. C. 1905, § 4044; Civ. C. 1877, § 55; 
R. C. 1895, § 2732.] 


As to annulment of marriage where one of the parties separated from, but did not 
divorce, former spouse. Mickels v. Fennell, 15 N. D. 188, 107 N. W. 33. 
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§ 4370. Children legitimate. When a marriage is annulled children begotten 
before the judgment are legitimate and succeed to the estate of both parents. 
[R. C. 1905, § 4045 ; Civ. C. 1877, § 56; R. C. 1895, § 2733.] 


As to similar provision in Cal. Civ. Code, § 84, see Re Wardell, 57 Cal. 484; Adams 
v. Adams, 154 ss. 290, 13 L.R.A. 275, 28 N. E. 260. 


§ 4371. Custody of children. The court must award the custody of the 
children of a marriage annulled on the ground of fraud or force to the innocent 
parent and may also provide for their education and maintenance out of the 
Poray of the guilty party. [R.C. 1905, § 4046; Civ. C. 1877, § 57; R. C. 1899, 


Applicable only to actions where voidable marriage is annulled for fraud or force. 
Mickels v. Fennell, 15 N. D. 188, 107 N. W. 53. 


§ 4372. Effect of judgment. A judgment of nullity of marriage rendered is 
conclusive only as against the parties to the action and those claiming under 


them. [R. C. 1905, § 4047; Civ. C. 1877, § 58; R. C. 1899, § 2735.] 
Decrees of nullity and their effect. 65 Am. Dec. 355. 
Conclusiveness as to third persons of decree in suit for annulment of marriage as to 
facts adjudicated as distinguished from status established. 38 L.R.A.(N.S.) 559. 


CHAPTER 5. 
REGULATING MARRIAGES. 


§ 4873. Persons prohibited from marrying. No woman under the age of 
forty-five years, or man of any age, except he marry a woman over the age 
of forty-five years, either of whom is a common drunkard, habitual criminal, 
epileptic, imbecile, feeble minded person, idiot or insane person, or person who 
has theretofore been afflicted with hereditary insanity, or is afflicted with pul- 
monary tuberculosis in its advanced stages, or any contagious venereal dis- 
ease, shall hereafter intermarry or marry any other person within this state. 
[1913, ch. 207, § 1.] 

Marriage of person while insane. 40 L.R.A. 737. 
Mental capacity essential to a valid marriage. 38 L.R.A.(N.S.) 818. 


Effect of recovery of sanity after commencement of cohabitation between parties 
married while one of them was insane. 3 L.R.A.(NS.) 247. 


§ 4374. Performance of marriage ceremony between certain persons pro- 
hibited. No clergyman or other officer authorized by law to solemnize mar- 
riages within this state shall hereafter perform a marriage ceremony uniting 
persons in matrimony, either of whom is an epileptic, imbecile, feeble minded 
person, common drunkard, insane person, habitual criminal or person afflicted 
with pulmonary tuberculosis in its advanced stages, or any contagious venereal 
disease, unless the female party to such marriage is over the age of forty- 
five years, [1913, ch. 207, § 2.] 

§ 4375. Affidavits to obtain marriage license. The county judge, before a 
marriage license is issued, shall require each applicant therefor to file in his 
office upon blanks to be provided by the county for that purpose, an affidavit 
of at least one duly licensed physician other than the person seeking the license, 
showing that the contracting parties are not feeble minded, imbeciles, epilep- 
tics, insane persons, common drunkards, or persons afflicted with pulmonary 
tuberculosis in its advanced stages, provided, that in addition, the affidavit as 
to the male contracting party shall show that such male is not afflicted with any 
contagious venereal disease. He shall also require an affidavit of some disin- 
terested, credible person, showing that said persons are not habitual criminals; 
the female is over the age of eighteen years and the male is over the age of 
twenty-one years, unless the consent in writing is obtained of the father, mother 
or other guardian of the person for whom the license is required in cases where 
the female is under the age of eighteen years and the male is under the age of 
twenty-one years, provided, that no consent shall be given, nor license issued, 
unless such female be over the age of fifteen years. Said affidavit may be 
subscribed and sworn to before any person authorized to administer oaths. 
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Any one knowingly swearing falsely to the statements contained in the affida- 
vit mentioned in this article shall be deemed guilty of perjury and punished 
as provided by the laws of the state of North Dakota. [1913, ch. 207, § 3.] 

§ 4376. License or marriage of intoxicated persons prohibited. "A license 
to marry shall not be issued to one under the influence of intoxicating liquor at 
the time of making application for license, and no marriage ceremony shall 
be performed when either or both of the contracting parties are under the 
influence of intoxicating liquor or any narcotic rug. [1913, ch. 207, § 4.] 

Effect of intoxication on marriage. 34 L.R.A. 87. 

§ 4377. Physician’s fee for examination and affidavit. For making an ex- 
amination of either of the contracting parties to a marriage, and the affidavit 
required in this act, a physician may charge a fee of not to exceed two dollars. 
[1913, ch. 207, § 5.] 

§ 4378. Penalty for violation of foregoing provisions. Any person violating 
any of the provisions of this article, or any person knowingly swearing falsely 
to any of the statements contained in the affidavits mentioned in this act, shall 
be punished by a fine of not less than fifty dollars or more than five hundred 
dollars, or by imprisonment in the county jail not over thirty days or by both 
such fine and imprisonment. [1913, ch. 207, § 6.] 


CHAPTER 6. 
DISSOLUTION OF MARRIAGE. 


ARTICLE 1. CAUSES FOR GRANTING Divorce, §§ 4379-4386. 
2. CAUSES FOR DENYING Divonce, §§ 4387-4400. 
3. GENERAL PROVISIONS, §§ 4401-4406. 


ARTICLE 1.— CAUSES FOR GRANTING DIVORCE. 


§ 4379. Marriage. How dissolved. Marriage is dissolved only: 
1. By the death of one of the parties; or,. 


2. By a judgment of a court of competent jurisdiction decreeing a divorce 
of the parties. 


The effect of a judgment decreeing a divorce is to restore the parties to 
the state of unmarried persons, except that neither party to a divorce may 
marry except in accordance with the decree of the court granting the divorce. 

It shall be the duty of the court granting a divorce to specify in the order 
for judgment whether either or both of the parties shall be permitted to marry, 
and if so when, and the court shall have jurisdiction to modify the decree of 
divorce at any time so as to permit one or both of the parties to marry, if in his 
discretion he shall deem it right. [1911, ch. 183; R. C. 1905, § 4048; Civ. C. 
1877, £09 : R. C. 1895, § 2736 ; 1901, ch. 70.] 


ffect of dissolution of marriage "after initiation but before consummation of rights 
ee homestead entry. 7 L.R.A.(N.S.) 967. 

As to similar provision in Cal. Civ. Code, § 90, see Re Wood, 137 Cal. 129, 69 Pac. 
ore pence ty v. Linebaugh, 137 Cal. 26, 69 Pac. 616. 

Agreement by husband to deed land in return for mutual settlement and bill is 
me collusive and void. Burgess v. Burgess, 17 S. D. 44, 95 N. W. 279. 

Effect of judgment decreeing divorce is to restore parties to state of unmarried 
persons, excepting only prohibition against remarriage within three months. Luick v. 
Arends, 21 N. D. 614, 132 N. W. 353. 

Jurisdiction over absent citizens in suits for divorce. $3 Am. St. Rep. 182. 

Power of courts to require submission to physical examination of person in suits for 
divorce. 3 Am. St. Rep. 556. 

Validity of divorce according to Indian custom. 35 L.R.A.(NS.) 795. 

When and to what extent can decree of divorce be attacked after the death of one or 
both of the parties. 125 Am. St. Rep. 230; 57 L.R.A. 583; 1 L.R.A.(N.S.) 551. 

Decree ae plaintiff in suit for divorce as bar to subsequent divorce action. 
26 L.R.A.(N.S.) 577. 

Conclusiveness, as to third persons, of decree in suit for divorce as to the facts 
adjudicated, as distinguished from the status established. 38 L.R.A.(N.S.) 559. 
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Judgment in civil action as evidence, in a criminal prosecution, to prove divorce 
obtained before alleged bigamous marriage. 26 L.R.A.(N.S.) 465. 
Effect of decree of divorce. 65 Am. Dec. 355. 
upon conveyance by husband to wife. 69 L.R.A. 379. 
-———on property held by the entireties. 30 L.R.A. 333; 10 L.R.A.(NS.) 463. 
——on community property, in absence of adjudication. 11 L.R.A.(N.S.) 103. 
——on wife’s right to insurance upon husband’s life. 50 L.R.A. 552. 
to revoke gift by will. 69 L.R.A. 940. 
‘eae right to take under gift to “ husband,” “ wife,” or “widow.” 33 L.R.A.(N.S.) 
———of decree granted in another state. 7 Am. Dec. 206; 26 Am. Rep. 31. 
—— ——on dower. 15 L.R.A. 542; 59 L.R.A. 181. 
——- ——n property rights generally. 59 L.R.A. 178. 
———of foreign decree. 21 Am. Dec. 747. 
upon dower. 41 L.R.A.(N.S.) 219. 
——-extraterritorial effect. 83 Am. St. Rep. 616; 94 Am. St. Rep. 553. 
——of divorce rendered upon constructive service. 18 L.R.A.(N.S.) 647. 
Settlement of property rights between husband and wife on account of divorce as 
implied revocation of will. 20 L.R.A.(N.S.) 1073. 
Divorced wife as a “dependent” within restrictions as to beneficiaries of mutual 
benefit associations. 2 L.R.A.(N.S.) 655. 
_ § 4380. Causes for divorce. Divorces may be granted for any of the follow- 
ing causes: 
1. Adultery. 
2. Extreme cruelty. 
3. Willful desertion. 
4, Willful neglect. 
9. Habitual intemperance. 
6. Conviction of felony. [R. C. 1905, § 4049; 1899, ch. 77; R. C. 1899, § 2737; 
1901, ch. 71, § 1.] 
Statutory causes for divorce in the different states. 65 Am. Dec. 708. 
Impotency as a ground for. 28 Am. Dec. 447; 116 Am. St. Rep. 241. 
Antenuptial pregnancy or unchastity as ground for divorce. 18 L.R.A, 375. 
Insanity as a ground for divorce. 34 L-R.A. 161; 39 L.R.A. 264. 
Mental incapacity at time of marriage as ground. 40 L.R.A. 741. 
As to similar provision in Cal. Civ. Code, § 92, see Waldron v. Waldron, 85 Cal. 251, 
9 L.R.A, 487, 24 Pac. 649, 858. 
1. Insanity as affecting adultery. 34 L.R.A. 162; 47 Am. Dec. 469. 
Effect of complainant’s knowledge of spouse’s antenuptial unchastity as a bar to a 
divorce for subsequent adultery. 23 L.R.A.(N.S.) 240. 
Cruelty as recriminatory defense to subsequent adultery. 39 L.R.A.(N.S.) 1135. 
Desertion ag recriminatory defense to subsequent adultery. 39 L.R.A.(N.S.) 1135. 
2. Cruelty as ground for divorce. 29 Am. Dec. 674; 73 Am. Dec. 619; 40 Am. Rep. 
463; 51 Am. Rep. 736; 65 Am. St. Rep. 69. 
Insanity as affecting cruelty. 34 L.R.A. 164. 
8. Desertion as ground for divorce. 119 Am. St. Rep. 617. 
6. Effect on right to divorce of an appeal from conviction. 31 L.R.A. 518. 
ooo of commutation of the sentence or of a pardon. 31 L.R.A. 519; 7 L.R.A.(N.S.) 
2. 
Conviction in another state. 31 L.R.A. 519. 
ietroactive effect of statute as to effect of conviction and sentence upon the marriage 
Feiution. 31 L.R.A. 520. . 
Right to divorce where crime is prior to marriage. 31 L.R.A. 520. 
Conviction as cruelty, justifying divorce. 31 L.R.A. 521. 
Conviction as a bar to divorce by the party convicted. 31 L.R.A. 521. 


§ 4381. Adultery defined. Adultery within the meaning of this article is 
the voluntary sexual intercourse of a married person with a person other than 
the offender’s husband or wife. [R. C. 1905, § 4050; Civ. C. 1877, § 60; R. C. 
1899, § 2738. 

Pe ae affecting adultery. 3¢ L.R.A. 162; 47 Am. Dee. 409. 

§ 4382. Extreme cruelty defined. Extreme cruelty is the infliction by one 
party to the marriage of grievous bodily injury or grievous mental suffering 
upon the other. [R. C. 1905, § 4051; Civ. C. 1877, § 60; R. C. 1899, § 2739.] 


Mental suffering as ground for divorce in absence of bodily injury. Mahnken v. 
Mahnken, 9 N. D. 188, 82 N. W. 870. 

False charges of husband’s marital infidelity not ground for divorce where conduct 
gave wife reason to believe that charges were true. McAllister v. McAllister, 7 N. )D 
324, 75 N. W. 256. 


[ey 
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Desertion is not absence from family dwelling caused by cruelty or threats of bodily 
harm. Pollock v. Pollock, 9 S. D. 48, 68 N. W. 176. 

Sufficiency of evidence to warrant granting of decree of divorce. DeRoche v. DeRoche, 
12 N. D. 17, 94 N. W. 767, 1 A. & E. Ann. Cas. 221. 

Drunkenness as affecting cruel and inhuman treatment. 34 L.R.A. 454. 

Charge of adultery as cruelty. 18 L.R.A.(N.S.) 303; 34 L.R.A.(N.S.) 360. 

Conviction as cruelty entitling to divorce. 31 L.R.A. 521. 
aes another woman into home as cruel and inhuman treatment. 2 L.R.A.(N.S.) 

Relations between one spouse and relatives of the other as affecting the question of 
cruelty. 13 L.R.A.(N.S.) 222; 34 L.R.A.(N.S.) 759. 

Profanity and obscenity as ground for divorce, as cruel and inhuman treatment. 
12 L.R.A.(N.S.) 820. 

As to similar provision in Cal. Civ. Code, § 94, see Waldron v. Waldron, 85 Cal. 251, 
9 L.R.A. 487, 24 Pac. 649, 858; White v. White, 86 Cal. 219, 24 Pac. 996; Barnes v. 
oa Cal. 171, 16 L.R.A. 660, 30 Pac. 298; Smith v. Smith, 124 Cal. 651, 57 

ac. . 

§ 4383. Desertion defined. Willful desertion is the voluntary separation 
of one of the married parties from the other with intent to desert. 

1. Persistent refusal to have reasonable matrimonial intercourse as husband 
and wife, when health or physical condition does not make such refusal rea- 
sonably necessary, or the refusal of either party to dwell in the same house 
with the other party, when there is no just cause for such refusal, is desertion. 

2. When one party is induced by the stratagem or fraud of the other party 
to leave the family dwelling place or to be absent, and during such absence 
the offending party departs with intent to desert the other, it is desertion by 
the party committing the stratagem or fraud, and not by the other. 

3. Departure or absence of one party from the family dwelling place caused 
by cruelty or by threats of bodily harm from which danger would be reason- 
ably apprehended from the other is not desertion by the absent party, but it is 
desertion by the other party. 

4. Separation by consent, with or without the understanding that one of 
the parties will apply for a divorce, is not desertion. 

5. Absence or separation, proper in itself, becomes desertion whenever the 
intent to desert is fixed during such absence or separation. 

6. Consent to a separation is a revocable act and if one of the parties after- 
wards in good faith seeks a reconciliation and restoration, but the other refuses 
it, such refusal is desertion. 

7. If one party deserts the other and before the expiration of the statutory 
period required to make the desertion a cause of divorce returns and offers in 
good faith to fulfill the marriage contract and solicits condonation, the deser- 
tion is cured. If the other party refuses such offer and condonation, the 
refusal shall be deemed and treated as desertion by such party from the time 
of the refusal. 

8. A husband may choose any reasonable place or mode of living, and if the 
wife does not conform thereto it is desertion. 

9. If the place or mode of living selected by the husband is unreasonable 
and grossly unfit and the wife does not conform thereto, it is desertion on the 
part of the husband from the time her reasonable objections are made known 
to him. ([R. C. 1905, § 4052; Civ. C. 1877, § 60; R. C. 1899, § 2740.] 


Wife remaining at home while husband leaves without returning, cannot be charged 
with desertion in absence of cruelty or threats causing husband to leave. Barrett v. 
Barrett, 20 S. D. 210, 105 N. W. 463. 

What constitutes desertion. 138 Am. St. Rep. 146. 

Effort to induce spouse to return home as a condition of desertion. 39 L.R.A.(N.S.) 
1119, 

‘Relations between one spouse and relatives of the other as affecting the question of 
desertion. 13 L.R.A.(N.S.) 222; 34 L.R.A.(N.S.) 759. 

Conviction as desertion justifying divorce. 31 L.R.A. 520. 

Drunkenness as affecting desertion. 34 L.R.A. 457. 

Insanity as affecting abandonment. 34 L.R.A. 164. 

Computation of period of abandonment as affected by insanity of defendant 16 
L.R.A.(N.S.) 1071. 
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Charges of adultery as abandonment. 18 L.R.A.(NS.) 310. 

As to similar provision in Cal. Civ. Code, § 95, see Benkert v. Benkert, 32 Cal. 467; 
Towle v. Matheus, 130 Cal. 574, 62 Pac. 1064. 

1. Refusal of marital intercourse as ground for divorce. 14 L.R.A. 685. 

As to similar provision in Cal. Civ. Code, § 96, see Fink v. Fink, 137 Cal. 559, 70 
Pac. 628; Vosburg v. Vosburg, 136 Cal. 195, 68 Pac. 694. 

3. It is desertion on part of wife who drives husband from home by threats or acts 
of cruelty. Pollock v. Pollock, 9 S. D. 48, 68 N. W. 176. 

Desertion by forcing spouse to leave marital home. 29 L.R.A.(N.S.) 614. 

6. As to similar provision in Cal. Civ. Code, § 101, see Sargent v. Sargent, 106 Cal. 
541, 39 Pac. 931; MeMullin v. McMullin, 140 Cal. 112, 73 Pac. 808. 

7. As to similar provision in Cal. Civ. Code, § 102, see Andrews v. Runyon, 65 Cal. 
629, 4 Pac. 669; McMullin v. McMullin, 123 Cal. 653, 56 Pac. 554; Sweasey v. Gweasey, 
126 Cal. 123, 58 Pac. 456. 

8. Right of husband to choose place and mode of living. Currie v. Look, 14 N. D. 
482, 106 N. W. 131. a 

Refusal of wife to follow husband, on change of domicil, as desertion. 4 L.R.A.(N.S.) 
145. ; 

§ 4384. Willful neglect defined. Willful neglect is the neglect of the hus- 
band to provide for his wife the common necessaries of life, he having the 
ability to do so; or it is the failure to do so by reason of idleness, profligacy 
or dissipation. [R. C. 1905, § 4053; Civ. C. 1877, § 60; R. C. 1899, § 2741.] 

As to similar provision in Cal. Civ. Code, § 105, see Wagner v. Wagner, 104 Cal. 293, 
37 Pac. 935. 

§ 4385. Habitual intemperance defined. Habitual intemperance is that 
degree of intemperance from the use of intoxicating drinks, morphine, opium, 
chloral, cocaine or other like narcotic drugs, which disqualifies the person a 
great portion of the time from properly attending to business or which would 
reasonably inflict a course of great mental anguish upon the innocent party. 
[R. C. 1905, § 4054; Civ. C. 1877, § 60; R. C. 1895, § 2742.] 

Morphine habit reasonably and necessarily caused by using it to alleviate pain, is 
not ground for divorce. Rindlaub v. Rindlaub, 19 N. D. 352, 125 N. W. 479. 

Drunkenness as a ground for divorce. 34 L.R.A. 449. 

Who is an habitual drunkard within the meaning of divorce laws. 6 L.R.A.(N.S.) 
914; 40 L.R.A.(N.S.) 655. 

Pleadings and proof in action for divorce on ground of drunkenness. 34 L.R.A. 452. 

Morphinism as ground for divorce. 39 L.R.A. 264. 

§ 4386. Duration of offenses as grounds for divorce. Willful desertion, 
willful neglect or habitual intemperance must continue for one year before 
either is a ground for divorce. [R. C. 1905, § 4055; 1899, ch. 77; R. C. 1899, 
§ 2743; 1901, ch. 73, § 2.] 

Computation of period of abandonment as affected by insanity of defendant. 16 
L.R.A.(N.S.) 1071. 
Insanity as affecting abandonment and failure to support. 34 L.R.A. 164. 


ARTICLE 2.—- CAUSES FOR DENYING DIVORCE. 


§ 4887. When divorce will be denied. Divorces must be denied upon 
showing: 
1. Connivance; or, 
2. Collusion ; or, 
3. Condonation; or, 
4. Recrimination; or, 
5. Limitation and lapse of time. ([R. C. 1905, § 4056; Civ. C. 1877, § 61; 
R. C. 1899, § 2744.] | | 
Insanity as defense against divorce. 34 L.R.A. 166. 
Conviction as bar to divorce by party convicted. 31 L.R.A, 521. 
1. Connivance as a bar to divorce. 120 Am. St. Rep. 520. 
2. Agreement by husband to deed land in return for mutual settlement and bill, is 
not collusive and void. Burgess v. Burgess, 17 S. D. 44, 95 N. W. 279. 
Attack on decree of divorce by party colluding in its procurement. 60 L.R.A. 297, 305. 
Fraud and collusion in appearance by nonresident in diverce case. 23 L.R.A. 288. 
8. Condonation of desertion as defense to divorce action. 39 L.R.A.(N.S.) 1121, 1126. 
Condonation of loathsome disease as defense to action for divorce or annulment of 
marriage. 5 L.R.A.(N.S.) 729. 
Effect of complainant’s knowledge of spouse’s antenuptial unchastity as a bar to 
divorce for subsequent adultery. 23 L.R.A.(N.S.) 240. 
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§ 4888. Connivance defined. Connivance is the corrupt consent of one party 
to the commission of the acts of the other constituting the cause of divorce. 
Corrupt consent is manifested by passive permission with intent to connive 
at or actively procure the commission of the acts complained of. [R. C. 1905, 


§ 4057; Civ. C. 1877, § 61; R. C. 1899, § 2745.] 
As to collusive divorce. Clopton v. Clopton, 11 N. D. 212, 91 N. W. 46. 
What is not connivance in adultery. 54 Am. Rep. 492. 
As to similar provision in Cal. Civ. Code, § 112, see Thomson v. Thomson, 121 Cal. 
11, 53 Pac. 403. 


§ 4389. Collusion defined. Collusion is an agreement between the husband 
and wife that one of them shall commit, or appear to have committed, or 
be represented in court as having committed, acts constituting a cause of 
divorce for the purpose of enabling the other to obtain a divorce. [R. C. 1905, 
§ 4058; Civ. C. 1877, § 61; R. C. 1899, § 2746.] 


Arrangements between the parties to avoid a threatened scandal not amenable to 
judicial censure. Clopton v. Clopton, 11 N. D. 212, 91 N. W. 46. 

Agreement as to property rights not collusion. Burgess v. Burgess, 17 S. D. 44, 
95 N. W. 279. 

In order to constitute collusion there must be misrepresentation in court by agree- 
ment, which makes it appear that acts constituting cause for divorce have been com- 
sta when such acts have not been committed. Wiemer v. Wiemer, 21 N. D. 371, 130 

. W. 1015. 

As to similar provision in Cal. Civ. Code, § 114, see Beard v. Beard, 65 Cal. 354, 4 
Pac. 229; Thomson v. Thomson, 121 Cal. 11, 53 Pac. 403. 


§ 4390. Condonation defined. Condonation is the conditional forgiveness 
of 4 matrimonial offense constituting a cause of divorce. [R. C. 1905, § 4059; 
Civ. C. 1877, § 61; R. C. 1899, § 2747.] 

§ 4391. Requisites of condonation. The following requirements are neces- 
sary to condonation: 

1. A knowledge on -the part of the condoner of the facts constituting the 
cause of divorce. 

2. Reconciliation and remission of the offense by the injured party. 

3. Restoration of the offending party to all marital rights. 

Condonation implies a condition subsequent, that the forgiving party must 
be treated with conjugal kindness. When the cause of divorce consists of 
a course of offensive conduct, or arises in cases of cruelty from successive 
acts of ill treatment, which may aggregately constitute the offense, cohabita- 
tion or passive endurance or conjugal kindness shall not be evidence of con- 
donation of any of the acts constituting such cause, unless accompanied by 
an express agreement to condone. In such cases condonation can be made 
only after the cause of divorce has become -complete as to the acts com- 
plained of. A fraudulent eoncealment by the condonee of facts constitut- 
ing a different cause of divorce from the one condoned and existing at the 
time of condonation avoids such condonation. [R. C. 1905, § 4060; Civ. C. 
1877, : 61; R. C. 1899, § 2748.] 


ruelty not condoned by subsequent cohabitation without express agreement and such 

agreement is revoked by subsequent cruelty. Taylor v. Taylor, 5 N. D. 58, 63 N. W. 893. 

Forgiving party must be treated with kindness, or condonation is void. Gardner v. 
Gardner, 9 N. D. 192, 82 N. W. 872. 


§ 4392. Revocation of condonation. Condonation is revoked and the orig- 
inal cause of divorce revived: 

1. When the condonee commits acts constituting a like or other cause of 
divorce; or, 

2. When the econdonee is guilty of great conjugal unkindness, not amount- 
ing to a cause of divorce, but sufficiently habitual and gross to show that the 
conditions of condonation had not been accepted in good faith or not fulfilled. 
[R. C. 1905, § 4061; Civ. C. 1877, § 61; R. C. 1899, § 2749.] 

§ 4393. Recrimination defined. Recrimination is a showing by the defend- 
ant of any cause of divorce against the plaintiff in bar of the plaintiff’s cause 
of divorces. Condonation of a cause of divorce shown in the answer as a 
recriminatory defense is a bar to such defense, unless the condonation is 
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revoked as above provided, or two years have elapsed after the condonation 
and before accruing or completion of the cause of divorce against which 
the recrimination is shown. [R. C. 1905, § 4062; Civ. C. 1877, § 61; R. C. 
1899, § 2750.] 
Recriminatory defenses in suits for. 15 Am. Dec. 211; 86 Am. St. Rep. 333. 
Krusband’s adultery as preventing him from relying on wife’s adultery as defense to 
an action for support. 19 L.R.A.(N.S.) 468. 


Desertion or cruelty as a recriminato defense to subsequent adultery. 39 
L.R.A.(NS.) 1135. 7 a Z 


Condoned adultery as recriminative bar to divorce for adultery on part of condoning 
party. 90 Am. Dec. 611. 


§ 4304. Adultery by husband. When a divorce is granted for the adultery 
of the husband, the legitimacy of children of the marriage begotten of the wife 
before the commencement of the action is not affected. [R. C. 1905, § 4063; 
Civ. C. 1877, § 62; B. C. 1899, § 2751.] 

§ 4395. By wife. Legitimacy. When a divorce is granted for the adultery 
of the wife the legitimacy of children begotten of her before the commission 
of the adultery is not affected; but the legitimacy of other children of the 
wife may be determined by the court upon the evidence in the case. In 
every such case all children begotten before the commencement of the action 
are to be presumed legitimate until the contrary is shown. [R. C. 1905, 
§ 4064; Civ. C. 1877, § 68; BR. C. 1899, § 2752.] 

§ 4396. Time limited. A divorce must be denied when there is an unrea- 
sonable lapse of time before the commencement of the action. Unreasonable 
lapse of time is such a delay in commencing the action as establishes the pre- 
sumption that there has been connivance, collusion or condonation of the 
offense, or full acquiescence in the same with intent to continue the marriage 
relation, notwithstanding the commission of the offense set up as a ground 
of divorce. The presumption arising from lapse of time may be rebutted 
by showing reasonable grounds for the delay in commencing the action. 
[R. C. 1905, § 4065; Civ. C. 1877, § 65; 1881, ch. 29, § 1; R. C. 1899, § 2753.] 

§ 4397. Only statutory limitations. There are no limitations of time for 
commencing actions for divorce except such as are contained in the foregoing 
section. [R. C. 1905, § 4066; Civ. C. 1877, § 66; R. C. 1895, § 2754.) 

§ 4398. Term of residence. A divorce must not be granted unless the 
plaintiff has in good faith been a resident of the state for twelve months 
next preceding the commencement of the action and is a citizen of the United 
States or has declared his intention to become such. The provisions of this 
section shall not apply to any action for divorce in which the complaint 
shall have been filed in the office of the clerk of the district court prior to 
es first day of July, 1899. [R. C. 1905, § 4067; 1899, chs. 75, 76; R. C. 1899, 

27955. 


. ics ” construed to mean the same as “ domicil,” and must be in good faith. 
Smith v. Smith, 7 N. D. 404, 75 N. W. 783; Smith v. Smith, 10 N. D. 219, 86 N. W. 721. 

Attempt of husband pending suit for divorce by wife to acquire domicil for purpose of 
divorce in other state. Streitwolf v. Streitwolf, 181 U. 8. 179, 45 L. ed. 807, 21 S. Ct. R. 
553. 

Not necessary to serve order of publication in any cases except divorce cases. Allen 
v. Richardson, 16 S. D. 390, 92 N. W. 1075. 

Substantial compliance with statutory provisions as to residence must be shown. 
Grant v. Grant, 6 S. D. 147, 60 N. W. 743. 

Resident of other state cannot acquire domicil in this state simply by coming within 
state and remaining the requisite period. Graham v. Graham, 9 N. D. 88, 81 N. W. 44. 

Applicable only to divorce actions. Allen v. Richardson, 16 S. D. 390, 92 N. W. 1075. 

Does not apply to action for annulment of marriage, and residence of one year is not 
prerequisite to maintenance of such action. Montague v. Montague, 25 S D. 471, 30 
L.R.A.(N.S.) 745, 127 N. W. 639, Ann. Cas. 1912C, 591. 

Is not unconstitutional as not being within powers reserved to state, and is not in 
conflict with federal constitution. Pugh v. Pugh, 25 S. D. 7, 32 L.R.A.(N.S.) 954, 124 
N. W. 959. 


§ 4399. Presumption of domicile. In actions for divorce the presumption 
of law that the domicile of the husband is the domicile of the wife does not 
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apply. After separation each party may have a separate domicile, depending 
for proof upon actual residence and not upon legal presumptions. [R. C. 1905, 


§ 4068; Civ. C. 1877, § 68; R. C. 1899, § 2756.] 
As to similar provision in Cal. Civ. Code, § 129, see Re Wickes, 128 Cal. 270, 49 
a err Pac. 867; MeGrew v. Mutual L. Ins. Co., 132 Cal. 85, 84 Am. St. Rep. 20, 
ac. : 


§ 4400. Affirmative proof required. No divorce can be granted upon the 
default of the defendant, or upon the uncorroborated statement, admission 
or testimony of the parties, or upon any statement or finding of fact made 
by a referee; but the court must in addition to any statement or finding of 
the referee require proof of the facts alleged. [R. C. 1905, § 4069; Civ. C. 
1877, 9 89 R. C. 1899, § 2757.] 


legation of marriage in complaint admitted in defendant’s answer, and testified to 
by gat sufficiently proved without corroboration. Clopton v. Clopton, 11 N. D. 212, 

1 N. W. 46. 

Testimony of plaintiff in divorce action as to intermarriage of parties need not be 
corroborated where it is alleged and admitted in pleadings. Clopton v. Clopton, 11 N. 
D. 212, 91 N. W. 46. 

Slight corroboration is necessary to sustain decree of divorce, where facts and cir- 
cumstances are such as to preclude any possibility of collusion. Tuttle v. Tuttle, 21 
N. D. 503, 131 N. W. 460, Ann. Cas. 1913B, 1. 

As to similar provision in Cal. Civ. Code, § 130, see Johnson v. Superior Ct., 63 Cal. 
578; Beard v. Beard, 65 Cal. 354, 4 Pac. 229; Cooper v. Cooper, 88 Cal. 45, 25 Pac. 1062; 
Venzke v. Venzke, 94 Cal. 225, 29 Pac. 499; Foley v. Foley, 120 Cal. 33, 65 Am. St. 
“ai 147, 52 Pac. 122; Andrews v. Andrews, 120 Cal. 184, 52 Pac. 298; McMullin v. 
McMullin, 140 Cal. 112, 73 Pac. 808. 


ARTICLE 3.— GENERAL PROVISIONS. 


§ 4401. Maintenance. Though a judgment of divorce is denied the court 
may in an action for divorce provide for the maintenance of a wife and her 
children, or any of them, by the husband. [R. C. 1905, § 4070; Civ. C. 1877, 
§ 70; R. C. 1899, § 2758.] 


Action for separate maintenance may be maintained, and court may require defendant 
to provide counsel fees and temporary support. Milliron v. Milliron, 9 S. D. 181, 68 N. 
W. 286, 62 Am. St. Rep. 863; Bueter v. Bueter, 1 S. D. 94, 45 N. W. 208, 8 L.R.A. 562. 

Power, in absence of statute, to decree alimony or maintenance independently of pro- 
ceedings for divorce. 38 L.R.A.(N.S.) 950. 
coe right to maintain suit for maintenance, independent of divorce. 77 Am. St. 

p. 228. 

As to similar provision in Cal. Civ. Code, § 136, see Hagle v. Hagle, 68 Cal. 588, 9 
Pac. 842; Hagle v. Hagle, 74 Cal. 608, 16 Pac. 518; Peyre v. Peyre, 79 Cal. 336, 21 Pac. 
838; Anderson v. Anderson, 124 Cal. 48, 71 Am. St. Rep. 17, 56 Pac. 630, 57 Pac. 81; 
Sweasey v. Sweasey, 126 Cal. 123, 58 Pac. 456. 


§ 4402. Alimony pending action. When an action for divorce is pending, 
the court may in its discretion, require either party thereto to pay as alimony 
any money necessary for the support of the other party thereto, or children 
of the marriage, or to prosecute or defend the action. [1911, ch. 184; R. C. 
a200,. 4071; Civ. C. 1877, § 71; R. C. 1899, § 2759.] 


emporary alimony will be denied when marriage is denied. Barden v. Barden, 4 S. 

D. 305, 56 N. W. 1069. 

As to power of court to make allowance pendente lite in divorce action. Mosher v. 
Mosher, 16 N. D. 269, 12 L.R.A.(N.S.) 820, 125 Am. St. Rep. 654, 113 N. W. 99. 

Embraces entire subject-matter of allowance of alimony, etc., pendente lite. State ex 
rel. Hagert v. Templeton, 18 N. D. 525, 25 L.R.A.(N.S.) 234, 123 N. W. 283. 

Order for temporary alimony not inhibitive of further order. Grant v. Grant, 5 S. 
D. 1, 57 N. W. 948; Vert v. Vert, 3 S. D. 619, 54 N. W. 655. 

Order for temporary alimony should be served on husband personally. Scott v. Scott, 
9S. D. 125, 68 N. W. 194. 

Husband not liable to action for attorney’s services rendered in suit by wife for 
divorce. Sears v. Siverson, 22 S. D. 74, 115 N. W. 519. 

On suit money or attorney's fees as specific part of temporary alimony. Boyle v. 
Boyle, 19 N. D. 522, 126 N. W. 229, 

Supreme court has jurisdiction to grant temporary alimony and suit money pending 
cence although circuit court may grant such relief. Wells v. Wells, 26 S. D. 70, 127 

. W. 636, 
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Allowances of suit money in divorce action should be made payable to wife and not 
to attorney. Bailey v. Bailey, 22 N. D. 553, 134 N. W. 747. 

On right of husband to alimony in divorce action. Hagert v. Hagert, 22 N. D. 290, 
88 L.R.A.(N.S.) 966, 133 N. W. 1035. 

Power to award temporary alimony or counsel fees pending attempt to set aside 
decree of divorce or separation. 24 L.R.A.(N.S.) 1015. 
eee liability for legal services in divorce suit. 24 L.R.A. 634; 34 LR.A.(N.S.) 

Alimony pendente lite or counsel fees in suit for divorce when marriage is denied. 
25 L.R.A.(N.S.) 387. 

Husband’s liability for services rendered to wife in divorce suit. 24 L.R.A. 629. 

Liability of husband on wife’s contract for attorneys’ fees in divorce proceedings. 13 
L.R.A.(N.S.) 244. 

Power of court to allow attorneys’ fees in divorce suit after reconciliation of parties. 
ee) 1001. 

alidity of agreement to pay attorney a percentage of amount obtained as alimony. 
oe ee) 1074. ie oe 2 
lability of guardian for suit money in divorce proceedings against ward. 15 

L.R.A.(N.S.) 1034. : . be = 

Jurisdiction to award temporary alimony, suit money and counsel fee pending an 
appeal in divorce suit. 27 L.R.A.(N.S.) 712. 

Allowance of suit money to husband. 25 L.R.A.(N.S.) 234. 

As to similar provision in Cal. Civ. Code, § 137, see Sharon v. Sharon, 67 Cal. 185, 
7? Pac. 456, 635, 8 Pac. 709; Sharon v. Sharon, 75 Cal. 1, 16 Pac. 345; Turner v. 
Turner, 80 Cal. 141, 22 Pac. 72; Ex parte Spencer, 83 Cal. 460, 17 Am. St. Rep. 266, 23 
Pac. 395; Mudd v. Mudd, 98 Cal. 320, 33 Pac. 114; Storke v. Storke, 99 Cal. 621, 34 
Pac. 339; Loveren v. Loveren, 100 Cal. 493, 35 Pac. 87; Rose v. Rose, 109 Cal. 544, 42 
Pac. 452; Hite v. Hite, 124 Cal. 389, 45 L.R.A. 793, 71 Am. St. Rep. 82, 57 Pac. 227; 
haan v. Sweasey, 126 Cal. 123, 58 Pac. 456; Anderson v. Anderson, 137 Cal. 225, 68 

ac. 1061. 

§ 4403. Temporary support and maintenance. In all actions brought to 
enforce the obligations established by law for the support or maintenance of 
either party to a marriage in an action of divorce, the court shall have au- 
thority, in its discretion, to require the defendant therein to pay such sum 
or sums of money as it may deem necessary for the temporary support and 
maintenance of the plaintiff and to prosecute the action. [1911, ch. 185.] 

§ 4404. Custody of children. In an action for divorce the court may before 
or after judgment give such direction for the custody, care and education 
of the children of the marriage as may seem necessary or proper and may 
at any time vacate or modify the same. [R. C. 1905, § 4072; Civ. C. 1877, 


§ 72; R. C. 1899, § 2760.] 
Decree awarding alimony may be modified when conditions have changed. Greenleaf 
v. Greenleaf, 6 S. D. 348, 61 N. W. 42. 
Allowance to wife may be in gross sum, instead of periodical payments. Williams 
v. Williams, 6 S. D. 284, 61 N. W. 38. 
Payment of alimony may be enforced. Allison v. Allison, 5 8. D. 216, 58 N. W. 563. 
Decree may be modified so as to require payment of fixed sum, and may make same a 
ge on homestead, and direct that it be sold. Harding v. Harding, 16 S. D. 406, 92 
. W. 1080. ) 
In a divorce granted to husband, no allowance for wife’s support can be made; a 
decree for payment of monthly sum not enforceable by attachment for contempt. Glynn 
v. Glynn, 8 N. D. 233, 77 N. W. 594. 
Alimony may be made in gross sum or by monthly payments. Williams v. Williams, 
6S. D. 284, 61 N. W. 38. 
Where homestead is sold to pay alimony year’s redemption shall be allowed. Harding 
v. Harding, 16 S. D. 406, 98 N. W. 1080. 
Jurisdiction of court to award custody of children after prayer for divorce has been 
withdrawn or dismissed. 35 L.R.A.(N.S.) 1159. 
Effect of death of parent to whom custody of child was awarded upon rights of 
surviving parent. 20 L.R.A.(N.S.) 171. 
Effect of provision in decree of divorce or separation on right of parent to custody 
ef child. 41 L.R.A.(NS.) 597. 
Custody of children ‘when interstate or international elements involved. 59 L.R.A. 
177. 
Jurisdiction to award custody of child temporarily within the state but domicilea 
elsewhere. 10 L.R.A.(N.S.) 690. 
Recognition of right, emanating from foreign power, to the custody and control of a 
child. 7 L.R.A.(N.S.) 306. 
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Removal of child from jurisdiction of court during divorce proceedings. 58 L.R.A, 
939. 

Pica ila effect of judgment awarding custody of children. 339 L.R.A.(N.S.) 

As to similar provision in Cal. Civ. Code, § 138, see Schammel v. Schammel, 105 Cal. 
258, 38 Pac. 729; Younger v. Younger, 106 Cal. 377, 39 Pac. 779; Gaston v. Gaston, 114 
Cal. 542, 55 Am. 8t. Rep. 86, 46 Pac. 609; McKay v. Superior Ct., 120 Cal. 143, 40 
L.R.A. 585, 52 Pac. 147; McKay v. McKay, 125 Cal. 65, 57 Pac. 677; Shattuck v. 
Shattuck, 135 Cal. 192, 67 Pac. 45; Vosburg v. Vosburg, 137 Cal. 493, 70 Pac. 473. 

§ 4405. Support. When divorce is granted, the court shall make such 
equitable distribution of the property of the parties thereto as may seem just 
and proper and may compel either of such parties to provide for the mainte- 
nance of the children of the marriage, and make such suitable allowances to 
the other party for support during life or for a shorter period as to the court 
may seem just, having regard to the circumstances of the parties respectively ; 
and the court may from time to time modify its orders in these respects. [1911, 
ch. 184; R. C. 1905, § 4073; 1899, ch. 78; R. C. 1899, § 2761.] 

Divorce granted husband for fault of wife, court has no power to make allowance for 
support of wife. Express contract to pay for support cannot be enforced by contempt 
proceedings. Glynn v. Glynn, 8 N. D. 233, 77 N. W. 594. 

Alimony may be granted in gross sum. De Roche v. De Roche, 12 N. D. 17, 94 N. W. 
767, 1 A. & E. Ann. Cas. 221. 

Court may modify divorce decree to require husband to support child in custody of 
a although not claimed in original complaint. Marks v. Marks, 22 S. D. 453, 118 N. 

. 694. 

Court may modify divorce decree on husband’s default, by requiring e yment of 
certain sum to be lien on homestead. Harding v. Harding, 16 S. W. 406, 92 N. W. 1080. 

Order for maintenance, etc., where divorce is granted for offense of husband, may be 
enforced by appointment of receiver, or by any other remedy applicable to case. Drake 
v. Drake, 27 S. D. 329, 131 N. W. 294. 

Supreme court may require payment of temporary alimony and suit money pending 
appeal by husband from allowance of permanent alimony. Tuttle v. Tuttle, 26 S. D. 
95, 127 N. W. 637. 

On power of court to grant permanent alimony before divorce is decreed. Boyle v. 
Boyle, 13 N. D. 522, 126 N. W. 229. | 

Alimony and its allowance. 60 Am. Dec. 664. 

Award of alimony on constructive service. 16 L.R.A. 234; 59 L.R.A. 178; 9 
L.R.A.(N.S.) 593. 

Husband’s prospects as basis for alimony. 4 L.R.A.(N.S.) 909. 

Right of wife against whom an absolute divorce is granted to permanent alimony. 
20 L.R.A.(N.S.) 421; 30 L.R.A.(NS.) 73. 

Liability of guardian for alimony in divorce proceedings instituted by or against the 
ward. 15 L.R.A.(N.S.) 1034. 

Assignability of decree for alimony. 7 L.R.A.(N.S.) 179. 

Liability of alimony for debts. 32 L.R.A.(N.S.) 270. 

Judgment for alimony as a fixed liability for purposes of bankruptcy act. 54 L.R.A. 
369. 

Power of court to decree alimony after the granting of a divorce. 88 Am. Dec. 657. 

Independent suit for alimony after decree of divorce. 21 L.R.A. 677. 

Valid divorce granted in one state as affecting independent suit for alimony in 
another. 34 L.R.A.(N.S.) 1106. 

Power of court to create and enforce liens for alimony. 102 Am. St. Rep. 700. 

Validity of provision in decree for alimony declaring a lien on husband's personalty. 
80 L.R.A.(N.S.) 1062. 

Money decree for permanent alimony or separate maintenance as lien on real prop- 
ais 25 L.R.A.(N.S.) 132. 

ailure to pay alimony or allowance for support granted by decree of divorce as a 
criminal offense. 42 L.R.A.(N.S.) 1055. 
Beir proceedings to enforce payment of alimony. 137 Am. St. Rep. 875; 24 

-R.A. 433. 

Enforcement of payment of alimony by imprisonment. 37 Am. St. Rep. 763; 34 
L.R.A. 665; 17 L.R.A.(N.S.) 1140. 

Remedy for the enforcement against decedent’s estate of alimony which had accrued 
prior to his death. 18 L.R.A.(N.S.) 257. 

Enforcing award of alimony in another state. 593 L.R.A. 178. 

Equitable jurisdiction to enforce a foreign decree for alimony. 9 L.R.A.(N.S.) 1071. 

Action to recover installments of alimony accruing under a decree rendered in another 
state. 9 L.R.A.(N.S.) 1168; 28 L.R.A.(NS.) 1068. 
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§§ 4405-4406 CIVIL CODE. Dissolutton of Marriage. 


Effect of wife’s subsequent adultery upon an allowance of alimony. 19 L.R.A. 811. 

Adultery while insane as affecting claim for alimony. 34 L.R.A. 164. 

Effect of intermarriage of parties to a divorce upon the right to alimony or provision 
in lieu of alimony. 3 L.R.A.(N.S.) 923. 

Effect of second marriage upon on aarp to pay alimony. 62 L.R.A. 975. 

Does alimony terminate on the death of the husband. 2 L.R.A.(N.S.) 232. 

Validity of agreement made after divorce as a substitute for an award of alimony. 
85 L.R.A.(N.S.) 1167, 

Validity of anticipatory contract making provision for wife in the event of her 
obtaining a divorce for subsequent fault of cabaind: 23 L.R.A.(N.S.) 880. 

Allowance of alimony to husband. 34 L.R.A. 110; 25 L.R.A.(N.S.) 234. 

Power, on annulling marriage, to require man to provide for support of child. 5 
ae) 767. 

ecovery by mother against father for money expended in support of children after 
divorce. 38 LRA.(NS) 509. me on 

Father’s liability for support of children as affected by decree awarding custody to 
mother. 2 L.R.A.(N.S.) 851; 47 Am. St. Rep. 314. 

-Duty of father to support child awarded to mother by decree of divorce silent as to 
maintenance. 114 Am. St. Rep. 700. 

As to similar provision in Cal. Civ. Code, § 139, see Everett v. Everett, 52 Cal. 383; 
Robinson v. Robinson, 79 Cal. 511, 21 Pac. 1095; Re Spencer, 82 Cal. 110, 23 Pac. 37; 
Ex parte Spencer, 83 Cal. 460, 17 Am. St. Rep. 266, 23 Pac. 395; Howell v. Howell, 104 
Cal. 45, 43 Am. St. Rep. 70, 37 Pac. 770, 772; Schammel v. Schammel, 105 Cal. 258, 38 
Pac. 729; Gaston v. Gaston, 114 Cal. 542, 55 Am. St. Rep. 86, 46 Pac. 609; Huellmantel 
v. Huellmantel, 124 Cal. 583, 57 Pac. 582; McKay v. McKay, 125 Cal. 65, 57 Pac. 677. 


§ 4406. Security, separate estate. Homestead. The court may require 
such party to give reasonable security for providing maintenance or making 
any payments required under the provisions of this chapter and may enforce 
the same by appointment of a receiver or by any other remedy applicable 
to the case. But when the wife has a separate estate sufficient to give her a 
proper support, the court in its discretion may withhold any allowance to 
her out of the separate property of the husband. The court in rendering 
the decree of divorce may assign the homestead or such part thereof as may 
to the court seem just, to the innocent party either absolutely or for a limited 
period, according to the facts in the case and in consonance with law relating 
to homesteads. The disposition of the homestead by the court and all orders 
and decrees touching the alimony and maintenance of either party to a 
marriage and for the custody, education and support of the children as above 
provided are subject to revision on appeal in all particulars, including those 
which are stated to be in the discretion of the court. [1911, ch. 184; R. C. 


1905, § 4074; Civ. C. 1877, § 74; R. C. 1899, § 2762.] 


As providing for appeals from all orders and decrees touching alimony and mainte- 
nance. Tonn v. Tonn, 16 N. D. 17, 111 N. W. 609. 

Divorced wife retains no right in homestead unless ‘so decreed. Brady v. Kreuger, 8 
B. D. 464, 66 N. W. 1083, 59 Am. St. Rep. 771. 

Decree being silent upon the subject, homestead remains in possession of party 
holding legal title, discharged of claims of other party. Rosholt v. Mehus, 3 N. D. 513, 
57 N. W. 783. 

Court may decree homestead to wife or may make alimony lien on same. Hard- 
mi 06 Harding, 16 S. D. 406, 92 N. W. 1080. 

usband not liable to action for attorney’s services rendered in suit by wife for 
divorce. Sears v. Siverson, 22 8S. D. 74, 115 N. W. 519. 

Effect of divorce on homestead. 23 L.R.A. 239; 16 L.R.A.(N.S.) 114. 

—on partition of homestead. 4 L.R.A.(N.S.) 786. 

—on “family” under homestead and exemption laws. 4 L.R.A.(N.S.) 396. 

Effect of dissolution of marriage after initiation but before consummation of right 
under homestead entry. 7 L.R.A.(N.S.) 967. 

Money decree for permanent alimony or separate maintenance as lien on homestead. 
25 L.R.A.(N.S.) 137. | 

As to similar provision in Cal. Civ. Code, §§ 140, 146, see Eslinger v. Eslinger, 
47 Cal. 62; Cummings v. Cummings, 75 Cal. 434, 17 Pac. 442; Simpson v. Simpson, 
80 Cal. 237, 22 Pac. 167; Neary v. Godfrey, 102 Cal. 338, 36 Pac. 655; Huellmantel 
v. Huellmantel, 117 Cal. 407, 49 Pac. 574; Re James, 124 Cal. 658, 57 Pac. 578, 1008; 
Gorman v. Gorman, 134 Cal. 378, 66 Pac. 313; Petaluma Sav. Bank v. Superior Ct., 111 
Cal. 488, 44 Pac. 177; Gaston v. Gaston, 114 Cal. 542, 55 Am. St. Rep. 86, 46 Pac. 
609; Murray v. Murray, 115 Cal. 266, 37 L.R.A. 626, 56 Am. St. Rep. 97, 47 Pac. 37; 
Storke v. Storke, 116 Cal. 47, 47 Pac. 869, 48 Pac. 121. 
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CHAPTER 7. 
HUSBAND AND WIFE. 


§ 4407 . Mutual relations. Husband and wife contract toward each other 
obligations of mutual respect, fidelity and support. [R. C. 1905, § 4075; Civ. 
_C. 1877, § 75; R. C. 1899, § 2763.] 


If husband assents to opening of highway across homestead, he having title wife’s 
assent will be presumed. nterville Twp. v. Jenter, 25 S. D. 314, 126 N. W. 575. 
Separate action by infirm husband against wife will lie to compel wife to support 
him when she is amply able to do so. Hagert v. Hagert, 22 N. D. 290, 38 L.R.A.(NS.) 
966, 133 N. W. 1035. 

Misconduct of wife aa affecting gift to her before, and in consideration of, marriage. 
6 L.R.A. (N.S.) 785. 

Marital misconduct of one spouse as avoiding gift by other. 35 L.R.A.(N.S.) 124. 

As to similar provision in Cal. Civ. Code, § 155, see Sharon v. Sharon, 75 Cal. 1, 
16 Pac. 345; Mott v. Mott, 82 Cal. 413, 22 Pac. 1140; Livingston v. Conant, 5 Cal. 
Unrep. 933, 51 Pac. 859; Martin v. Southern P. Co., 130 Cal. 285, 62. Pac. 515. 

§ 4408. Head of family. The husband is the head of the family. He may 
ehoose any reasonable place or mode of living and the wife must conform 
thereto. [R. C. 1905, § 4076; Civ. C. 1877, § 76; R. C. 1899, § 2764.] 

Head of ay. may be either husband or wife under certain circumstances. Ness 
v. oes mM a Ha tf N. W. 706. 

ife not “head of family ” for purpose of claiming exemptions of personalty. Ness 

v. Jones, 10 N, D. 587, 88 Wy. W. rer ° : i v 

Wife may be head of family, and so able to claim exemptions from her separate 
estate. Linander v. Longstaff, 7 S. D. 157, 63 N. W. 775. 

Married woman, living with her husband, must show affirmatively that she heads 
the sale} to recover exempt property. Blount v. Medbery, 16 8. D. 562, 94 N. W. 428. 

Domicile of wife, when different from that of her husband. 84 Am. St. Rep. 27. 


§ 4409. Duty to support. The husband must support himself and his wife 
out of his property or by his labor. The wife must support the husband when 
he has not deserted her out of her separate property, when he has no separate 
property and he is unable from infirmity to support himself. [R. C. 1906, 
§ 4077; Civ. C. 1877, § 77; R. C. 1899, § 2765.] 

Separate action by infirm husband against wife will lie to compel wife to air 
him when she is amply able to do so. Hagert v. Hagert, 22 N. D. 290, 38 L.R.A.(N.S.) 
966, 133 N. W. 1035. 

Wife not bound to reimburse county for husband’s maintenance in insane asylum. 
Hamlin County v. Tauer, 18 S. D. 295, 100 N. W. 430. 

Offense of desertion or failure to provide for wife or family as affected by resi- 
dence of parties. 47 L.R.A.(N.S.) 218. 

Conveyance of property in contemplation of, but before negotiations for, marriage, 
as a fraud. 9 L-R.A.(N.S.) 955. 

Right of wife to relief against conveyance or transfer made or contemplated by her 
husband in fraud of her support. 18 L.R.A.(N.S.) 1147. 

Recovery by mother against father for money expended in support of children. 38 
L.R.A.(NS.) 508. 

Failure to support wife as desertion entitling her to divorce. 29 L.R.A.(N.S.) 618. 

Validity of antenuptial contract by one party to support the other. 15 L.R.A.(N\S.) 
491. 

Liability of husband for necessaries furnished wife while living with him. 47 
L.R.A.(NS.) 279. _ 

Liability of wife for necessaries. 31 Am. Rep. 697. 

Implied liability of wife for family expenses; rules in various states. 15 L.R.A. 717. 

When separate estate of married woman is chargeable with debts of herself and 
husband. 72 Am. Dec. 513. 


§ 4410. Separate property. Dwelling. Except as mentioned in section 
4409, neither the husband nor the wife has any interest in the property of 
the other, but neither can be excluded from the other’s dwelling. [R. C. 1905, 
§ 4078; Civ. C. 1877, § 78; R. C. 1899, § 2766.] 

Gratuitous contribution of husband’s time and skill to management of wife’s prop- 
erty creates no title in him to its profits. Olson v. O’Connor, 9 N. D. 504, 84 N. W. 359. 

Wife not answerable for assault and battery committed by husband, though employed 
by her and occupying same homestead. Curtis v. Dinneen, 4 D. 245, 30 N. W. 148. 
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§ 4411. Rights and capacity of husband and wife. Either husband or wife 
may enter into any engagement or transaction with the other, or with any 
other person, respecting property, which the other might, if unmarried. The 
wife after marriage has with respect to property, contracts and torts the 
Same capacity and rights and is subject to the same liabilities as before 
marriage, and in all actions by or against her she shall sue and be sued in 
her own name. [R. C. 1905, § 4079; 1899, ch. 100; R. C. 1899, Lb 


As authorizing wife to maintain action in her own name. King v. Hanson, 13 N. D. 

a ee W. 1085. 
usband may deal with wife in regard to pro as a stranger. Williams v. 
Harris, 4 S. D. 22, 54 N. W. 926. e pales a 

A husband has a right to pay his wife an honest debt in an honest manner. Garvin 
v. Pettee, 15 S. D. 266. 

May deal with each other as if unmarried; conveyance directly to wife valid. 
Johnson v. Brauch, 9 S. D. 116, 68 N. W. 173, 62 Am. St. Rep. 857; Williams v. Harris. 
4S. D. 22, 54 N. W. 926, 46 Am. St. Rep. 753. 

Wife executing promissory note with husband is liable thereon, though note given for 
husband’s individual debt. Col. U. S. Mortgage Co. v. Bradley, 4 S. D. 158, 55 N. W. 
1108; Miller v. Purchase, 5 8S. D. 232, 58 N. W. 556; Col. U. S. Mortgage Co. v. Stevens, 
8 N. D. 265, 55 N. W. 578; Granger v. Roll, 6 S. D. 611, 62 N. W. 970. 

Wife may employ husband as servant. Curtis v. Dinneen, 4 D. 245, 30 N. W. 148. 

Wife joining in mortgage upon husband’s property to secure his debt is a surety. 
People’s Bank v. Francis, 8 N. D. 369, 79 N. W. 853. 

Conveyance of homestead by husband to wife in fraud of creditors passes no title. 
Kettleschlager v. Ferrick, 12 8. D. 455, 81 N. W. 889. 

Husband may deal with wife; may pay her an honest debt. Kolbe v. Harrington, 15 
8. D. 263, 88 N. W. 572. 

The husband’s fraudulent intent in transferring land to wife will not defeat the 
transfer, unless wife has knowledge of fraud. First State Bank v. O’Leary, 13 S. D. 
204, 83 N. W. 45; Hewett v. Usher, 11 S. D. 512, 78 N. W. 993; Williams v. Harris, 
4 8. D. 22, 54 N. W. 926, 46 Am. St. Rep. 753. 

Choses in action of wife, antenuptial and postnuptial. 46 Am. Dec. 47. 

Right of husband to prevent wife engaging in a separate business in competition 
with his own business. 32 L.R.A.(N.S.) 837. 

Title by adverse possession as between husband and wife. 18 Am. St. Rep. 113. 

Conveyances and contracts between husband and wife. 99 Am. Dec. 599. 
from husband to wife. 88 Am. Dec. 54; 133 Am. St. Rep. 607; 639 L.R.A. 353. 
from wife to husband. 9 Am. St. Rep. 323; 20 L.R.A. 702. 

Enforcing in equity against married women defectively executed or acknowledged 
writings. 19 Am. Dec. 230. 

Antenuptial contracts between husband and wife, effect of. 73 Am. St. Rep. 898. 

Partnership in business between husband and wife. 31 Am. St. Rep. 935. 

Powers of attorney by married woman. 84 Am. St. Rep. 761. 

Right of husband or wife to compensation for services rendered to each other. 15 
L.R.A. 215. 

Agreements to compensate each other for services or to relinquish claims on the 
other’s earnings. 58 Am. St. Rep. 492. 

Married woman’s liability upon covenants of warranty. 43 Am. Dec. 426. 

Estoppel against married women. 57 Am. St. Rep. 169. 

——by covenants in their deeds. 49 Am. Rep. 87. 

Conflict of laws as to the liability of married women. 46 Am. St. Kep. 446. 

—as to capacity of wife to become surety for husband. 57 L.R.A. 513. 

Obligation purporting to be that of married woman as principal, which, to knowl- 

of payee or obligee, is used to discharge debt of third person, as a contract of 
suretyship. 18 L.R.A.(N.S.) 81. 

Power of married woman, under statute giving her sole control of her separate estate, 
to become surety for one other than her husband. 17 L.R.A.(N.S.) 676. 

Proof of husband’s agency for wife by evidence of similat acts by husband. 17 L.R.A. 
(N.S.) 223. 

Gift by wife to husband, when inferable from use by him of the income of real 
property. 58 Am. Rep. 261. 

Investment by husband in his own name of wife’s separate property in real estate 
as gift to husband. 6 L.R.A.(N.S.) 381; 26 L.R.A.(N.S.) 161. 

Investment by husband in his own name of wife’s separate property in real estate 
as creating a trust in her favor. 6 L.R.A.(N.S.) 381; 26 L.R.A.(NS.) 161. 

Does expectation of one spouse on making gift to other that latter will allow former 
to share in benefits of the property raise implied trust to that effect. 24 L.R.A.(NS.) 
1043. 

When resulting trust arises in favor of husband or wife. 127 Am. St. Rep. 252. 

Suits between husband and wife, when maintainable. 73 Am. St. Rep. 268. 


1060 


Husband and Wife. CIVIL CODE. §§ 4411-4414 


; Right of wife to sue husband for personal tort. 6 L.R.A.(N.S.) 191; 30 L.R.A.(NS.) 
153. 

Husband’s right to sue wife for personal tort. 23 L.R.A.(N.S.) 699. 

As to similar provision in Cal. Civ. Code, §§ 158, 159, see Parry v. Kelley, 52 Cal. 
334; Marlow v. Barlew, 53 Cal. 456; Butler v. Baber, 54 Cal. 178; Schuler v. Savings 
& L. Soc., 64 Cal. 397, 1 Pac. 479; Sacramento Lumber Co. v. Wagner, 67 Cal. 293, 7 
Pac. 705; Goad v. Moulton, 67 Cal. 536, 8 Pac. 63; Burkle v. Levy, 70 Cal. 250, 11 Pac. 
643; Schuyler v. Broughton, 70 Cal. 282, 11 Pac. 719; Re Noah, 73 Cal. 583, 2 Am. 
St. Rep. 829, 15 Pac. 287; Tolman v. Smith, 74 Cal. 345, 16 Pac. 189; Brison v. Brison, 
75 Cal. 525, 7 Am. St. Rep. 189, 17 Pac. 689; Burkett v. Burkett, 78 Cal. 310, 3 L.R.A. 
781, 12 Am. St. Rep. 58, 20 Pac. 715; Carter v. McQuade, 83 Cal. 274, 23 Pac. 348; 
Jackson v. Jackson, 94 Cal. 446, 29 Pac. 957; Wickersham v. Comerford, 96 Cal. 433, 
31 Pac. 358; Bogart v. Woodruff, 96 Cal. 609, 31 Pac. 618; Schwarze v. Mahoney, 97 
Cal. 131, 31 Pac. 908; Porter v. Bucher, 98 Cal. 454, 33 Pac. 335; Wren v. Wren, 100 
Cal. 276, 38 Am. St. Rep. 287, 34 Pac. 775; Dimond v. Sanderson, 103 Cal. 97, 37 Pac. 
189; Re Davis, 106 Cal. 453, 39 Pac. 756; Glas v. Glas, 114 Cal. 566, 55 Am. St. Rep. 
90, 46 Pac. 667; Tillaux v. Tillaux, 115 Cal. 663, 47 Pac. 691; Jones v. Lamont, 118 Cal. 
499, 62 Am. St. Rep. 251, 50 Pac. 766; Re Winslow, 121 Cal. 92, 53 Pac. 362; Yoakam 
v. Kingery, 126 Cal. 30, 58 Pac. 324; Newman v. Freitas, 129 Cal. 283, 50 L.R.A. 548, 
61 Pac. 907; Freiermuth v. Steigleman, 130 Cal. 392, 80 Am. St. Rep. 138, 62 Pac. 615; 
Stiles v. Cain, 134 Cal. 170, 66 Pac. 231; Hamilton v. Hubbard, 134 Cal. 603, 65 Pac. 
321, 66 Pac. 860; McDougall v. McDougall, 135 Cal. 316, 67 Pac. 778; Farmers’ & M. 
“saps De Shorb, 137 Cal. 685, 70 Pac. 771; McDonald v. Randall, 139 Cal. 246, 72 
ac. : 


§ 4412. Cannot alter relations. A husband and wife cannot by any con- 
tract with each other alter their marital relations, except that they may 
agree in writing to an immediate separation and may make provision for the 
support of either of them and of their children during such separation. [R. C. 
1905, § 4080 ; Civ. C. 1877, § 80; R. C. 1895, § 2768. 


usband and wife may contract to live apart and release interest of each in 
property of the other. Aspey v. Barry, 13 S. D. 220, 83 N. W. 91. 
Agreement by husband to deed land in return for mutual settlement and Dill is 
not collusive and void. Burgess v. Burgess, 17 S. D. 44, 95 N. W. 279. 
Agreements for separation and their validity. 90 Am. Dec. 367; 83 Am. St. Rep. 859. 
Validity of agreement between husband and wife renouncing marital rights. 12 
L.R.A.(N.S.) 848. 


Wife’s right to sue husband on separation agreement. 5 L.R.A.(N.S.) 613. 
§ 4413. Separation. The mutual consent of the parties is a sufficient con- 
. sideration for such an agreement as is mentioned in the last section. [R. C. 
1905, § 4081; Civ. C. 1877, § 81; R. C. 1899, § 2769.] 

§ 4414. Separate and mutual rights and liabilities. Neither the husband 
nor the wife, as such, is answerable for the acts of the other. 

2. The earnings of the wife are not liable for the debts of the husband, and 
the earnings and accumulations of the wife and of her minor children living 
with her, or in her custody, while she is living separate from her husband, are 
the separate property of the wife; provided, however, that husband and wife 
shall be jointly and severally liable for any debts contracted by either while 
living together, for necessary household supplies of food, clothing and fuel 
for themselves and family, and for the education of their minor children. 

3. The separate property of the husband is not lable for the debts of the 
wife contracted before the marriage. 

4. The separate property of the wife is not liable for the debts of her hus- 
band, but is liable for her own debts contracted before or after marriage. 

5. No estate is allowed the husband as tenant by curtesy upon the death 
of his wife, nor is any estate in dower allotted to the wife upon the death of 
her husband. [1907, ch. 136; R. C. 1905, § 4082; Civ. C. 1877, § 83; 1893, ch. 


52, § 2; R. C. 1899, § 2770.] 

Divorced husband of a testatrix, having custody and control of child, has no interest 
in wife’s property, except as contingent on child’s death. Halde v. Schultz, 17 S. D. 465. 

Husband and wife contract as individuals. Colonial & U. 8. Mortgage Co. v. Bradley, 
4S. D. 158, 55 N. W. 1108. 

Wife is not answerable for tort committed by husband. Curtis v. Dinneen, 4 D. 245, 
30 N. W. 148. 

Husband answerable for illegal sale with his knowledge and consent of intoxicants 
by wife. State v. Rozum, 8 N. D. 548, 80 N. W. 477; State v. Ekanger, 8 N. D. 559, 80 

. W. 482. 
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Liability of wife for crime committed in presence of and with assent of husband. 

Neys v. Taylor, 12 S. D. 488, 81 N. W. 901. 
ower to contract not dependent upon existence or nonexistence of separate property. 
Col. U. 8. Mort. Co. v. Bradley, 4 S. D. 158, 55 N. W. 1108. 

Business conducted by and in the name of the wife. 84 Am. Dec. 753. 

Validity of judgments as against married women. 134 Am. St. Rep. 927. 

Presumption of coercion by husband. 106 Am. St. Rep. 725. 

1. Effect of married women’s acts upon husband’s liability for wife’s torte. 14 
L.R.A.(N.S.) 1003; 25 L.R.A.(N.S.) 840. 

Liability of community proper for torts of wife. 36 L.R.A.(N.S.) 88. 

Liability of husband and wife for wife’s libel or slander. 30 L.R.A. 521. 

2. Judgment against wife for args 2 household supplies is valid, and statute is 
constitutional. Banner Mercantile Co. v. Hendricks, 24 Nv D. 16, 138 N. W. 993. 

As to similar provision in Cal. Civ. Code, §§ 168, 169, see Spreckels v. Spreckels, 116 
Cal. 339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 228; Melvin v. State, 121 Cal. 
16, 53 Pac. 416; Loring v. Stewart, 79 Cal. 200, 21 Pac. 651. 

- 3. rp aaa debts of married women and liability of husbands therefor. 60 Am. 
ec. ; 

Validity of husband’s ress promise to debt previously contracted by wife. 
7 L.R.A. OS.) 1048. iis : si , : 

Effect of intermarriage between debtor and creditor upon the indebtedness. 21 
L.R.A.(N.S.) 683. 

Liability of community property for antenuptial indebtedness. 19 L.R.A. 235. 

4. As to similar provision in Cal. Civ. Code, § 171, see Butler v. Baber, 54 Cal. 178; 
Melvin v. State, 121 Cal. 16, 53 Pac, 416. ; 

Conveyance by husband to wife as creating separate estate. 69 L.R.A. 370. 

Enforcement of wife’s liability under statute of another state for a debt contracted 
by her husband. 17 L.R.A.(NS.) 426. 

Liability of married woman for legal services in divorce suit. 24 L.R.A. 634; 34 
L.R.A.(N.8.) 1080. 

Liability of estate of married woman for funeral expenses. 33 L.R.A. 662. 

Mechanics’ lien on building erected by husband on wife’s land. 62 L.R.A. 374. 

Liability of separate estate of wife for her funeral expenses. 6 L.R.A.(N.S.) 917; 
87 L.R.A.(N.S.) 754. 

opr iaaes against execution sale of wife’s property for husband’s debts. 30 L.R.A. 
112, 118. 

Right of husband’s creditors to reach fruits of his management of, or services in con- 
nection with wife’s separate estate or business. 21 L.R.A.(N.S.) 1124. 

5. Estates of dower and curtesy are unknown to our law. Fore v. Fore, 2 N. D. 
260, 50 N. W. 712. 

Power of legislature to destroy right of curtesy. 19 L.R.A. 256. 

Power of legislature to increase dower rights. 17 L.R.A.(N.S.) 319. 

§ 4415. Wife’s necessaries. If the husband neglects to make adequate pro- 
vision for the support of his wife, except in the cases mentioned in the next 
section, any other person may in good faith supply her with articles neces- 
sary for her support and recover the reasonable value thereof from the hus- 
band. [R. C. 1905, § 4088; Civ. C. 1877, § 84; R. C. 1899, § 2771.) 

Husband not liable to action for attorney’s services rendered in suit by wife for 
divorce. Sears v. Siverson, 22 S. D. 74, 115 N. W. 519. : 

Agency of wife to act for husband and charge him for necessaries. 98 Am. St. Rep. 627. 

at are necessaries. 10 Am. Dec. 462. 

Necessaries for which husband is chargeable. 98 Am. St. Rep. 627. 

Liability of husband for money loaned to wife to buy necessaries. 23 L.R.A, 132. 

Husband’s liability for services rendered to wife in divorce suit. 24 L.R.A. 629. 

Conclusiveness as to third persons in action for necessaries of decree in suit for di- 
vorce or annulment as to facts adjudicated as distinguished from status established. 
88 L.R.A.(NS.) 560. 

Liability of husband for necessaries furnished wife while living with him. 65 
L.R.A. 529. 

Liability of married woman for necessaries purchased by her. 33 L.R.A.(N.S.) 426. 

As to similar provision in Cal. Civ. Code, § 174, see Nissen v. Bendixsen, 69 Cal. 
521, 11 Pac. 29; Re Weringer, 100 Cal. 345, 34 Pac. 825; St. Vincent’s Inst. v. Davis, 
129 Cal. 20, 61 Pac. 477. : ; . 

§ 4416. Abandonment. Separation. A husband abandoned by his wife is 
not liable for her support until she offers to return, unless she was justified 
by his misconduct in abandoning him; nor is he liable for her support when 
she is living separate from him by agreement, unless such support is stipulated 


in the agreement. [R. C. 1905, § 4084; Civ. C. 1877, § 85; R. C. 1899, § 2772.] 
As to similar provision in Cal. Civ. Code, § 175, see Heney v. Sargent, 54 Cal. 396. 
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§ 4417. Transfer of property when abandoned. In case the husband or 
wife abandons the other and removes from the state and is absent therefrom 
for one year without providing for the maintenance and support of his or 
her family, or is sentenced to imprisonment either in the county jail or peni- 
tentiary for the period of one year or more, the district court of the county 
or judicial subdivision where the husband or wife so abandoned, or not in 
prison, resides may, on application by affidavit of such husband or wife, set- 
ting forth fully the facts, supported by such other testimony as the court 
may deem necessary, authorize him or her to manage, control, sell or incumber 
the property of the said husband or wife for the support and maintenance 
of the family and for the purpose of paying debts contracted prior to such 
abandonment or imprisonment.. Notice of such proceedings shall be given 
the opposite party and shall be served as summons is served in ordinary 
actions. [R. C. 1905, § 4085; 1883, ch. 68, § 1; R. C. 1899, § 2773.] 


Validity of conveyance or incumbrance of homestead by wife after abandonment by 
husband. 36 L.R.A.(N.S.) 1024. 
Conveyance of homestead by husband after abandonment by wife. 8 L.R.A.(NS.) 565. 


§ 4418. Contracts binding on both. All contracts, sales or incumbrances 
made either by the husband or the wife by virtue of the power contemplated 
and granted by order of the court as provided in the preceding section, shall 
be binding on both, and during such absence or imprisonment the person 
acting under such power may sue and be sued thereon, and for all acts done 
the property of both shall be liable, and execution may be levied or attachment 
issued thereon according to statute. No suit or proceedings shall abate or 
be in anywise affected by the return or release of the person confined, but 
he or she may be permitted to prosecute or defend jointly with the other. 
[R. C. 1905, § 4086; 1883, ch. 68, § 2; R. C. 1899, § 2774.] 

§ 4419. When order set aside. The husband or wife affected by the pro- 
ceedings contemplated in the two preceding sections may have the order or 
decree of the court set aside or annulled by affidavit of such party, setting 
forth fully the facts and supported by such other testimony as the court 
shall deem proper. Notice of such proceedings to set aside and annul such 
order must be given the person in whose favor the same was granted and 
shall be served as summons is served in ordinary actions. The setting aside 
of such decree or order shall in no wise affect any act done thereunder. 
[R. C. 1905, § 4087; 1883, ch. 68, § 3; R. C. 1899, § 2775.] 


CHAPTER 8. 
PARENT AND CHILD. 


§ 4420. Legitimacy presumed. All children born in wedlock are presumed 
to be legitimate. [R. C. 1905, § 4088; Civ. C. 1877, § 86; R. C. 1899, § 2776.] 


Divorced husband whose interest in wife’s estate is contingent on death of their 
minor child, cannot contest her will. Halde v. Schultz, 17 S. D. 465, 97 N. W. 369. 


§ 4421. Children born after dissolution of marriage or before wedlock. 
All children of a woman who has been married born within ten months after 
the dissolution of the marriage are presumed to be legitimate children of 
that marriage. A child born before wedlock becomes legitimate by the sub- 
sequent marriage of its pdrents. [R. C. 1905, § 4089; Civ. C. 1877, § 87; R. C. 
1899, oe | 

ect of subsequent marriage of parents on antenuptial issue. 13 L.R.A. 275. 
As to similar pon in Cal. Civ. Code, §§ 194, 215, see Re Wood, 137 Cal. 129, 
69 Pac. 900; Re Wardell, 57 Cal. 484. 

§ 4422. Who may dispute presumption. The presumption of legitimacy 
can be disputed only by the husband or wife or the descendant of one or both 
of them. legitimacy in such case may be proved like any other fact. [R. C. 
1905, § 4090; Civ. C. 1877, § 88; R. C. 1899, § 2778.] 

vidence of husband or wife as to illegitimacy of child born in marriage. 72 Am. 


Dec. 649; 69 Am. St. Rep. 571. 
Competency of woman to testify as to nonaccess of husband. 2 L.R.A.(N.S.) 619. 
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ee of declarations to show maternity of illegitimate child. 11 L.R.Ai(N-S.) 
Admissibility of declarations of relatives of claimant to prove legitimacy or rela- 
tionship of illegitimate. 36 L.R.A.(N.S.) 533. 
Admissibility of declarations of person since deceased against his or her own marriage. 
15 L.R.A.(N.S.) 190. 
so necessary to establish bastardy of child born to married woman. 36 L.R.A.( NS.) 


§ 4423. Both parents support children. The parent entitled to the custody 
of a child must give him support and education suitable to his circumstances. 
If the support and education which the father of a legitimate child is able 
to give are inadequate, the mother must assist him to the extent of her ability. 
[R. C. 1905, § 4091; Civ. C. 1877, § 89; R. C. 1899, § 2779.] 


Divorce decree directing husband to “ provide, care for, maintain and educate ” minor 
gon does not change statutory duty. Glynn v. Glynn, 8 N. D. 233, 77 N. W. 594. 
Support of an adult child as an advancement. 22 L.R.A.(N.S.) 1165. 
Parent’s duty to support as affected by child’s property interests. 57 L.R.A. 729. 
Liability of parent for necessaries furnished minor child who is living away from 
the parent’s home. 40 L.R.A.(N.S.) 488. 
Criminal liability for neglect of child causing death. 61 L.R.A. 290. 
for failure to support child where support is furnished by others. 32 L.R.A.(NS.) 


841. 


for failure to provide child with medical attendance and remedies. 1 B. R. C. 747. 
Effect of failure to provide medical attendance for infant to render one guilty of 
manslaughter. 6 L.R.A.(N.S.) 685. 


Religious belief as excuse for failure to furnish medical aid to child. 36 L.R.A.(N.S.) 
633 


Liability of father for support of child awarded to mother in a decree of divorce. 
47 Am. St. Rep. 314; 114 Am. St. Rep. 700. 

As to similar provision in Cal. Civ. Code, § 196, see Ex parte Miller, 109 Cal. 643, 
42 Pac. 428; Re Campbell, 130 Cal. 380, 62 Pac. 613. 

§ 4424. Who entitled to the custody of a child. The father of a legitimate 
unmarried minor child is entitled to its custody, services and earnings; but he 
cannot transfer such custody or services to any other person except the 
mother without her written consent, unless she has deserted him or is living 
separate from him by agreement. If the father is dead or is unable or refuses 
to take the custody or has abandoned his family the mother is entitled 
thereto. | [R. C.1905, § 4092; Civ, C. 1877, § 90; R. C. 1899, § 2780. 

Father’s right to custody of child. 34 Am. Rep. 698; 40 Am. Rep. 327. 

How custody of child to be determined on habeas corpus. 20 Am. Dec. 330. 

Parent’s right to custody of child and proceedings to vindicate. 2 Am. St. Rep. 183. 

Action by parent for taking away of child. 13 Am. Dec. 715. 

Liability for enticement of minor from parent’s service. 1 L.R.A.(NS.) 205. 

Parent’s right to will custody of child. 2 L.R.A.(N.S.) 203. 

Effect of father’s attempt to appoint guardian for child against the surviving wife. 
13 L.R.A.(N.S.) 288. 

Denial of custody of child to parent for its well-being. 41 L.R.A.(N.S.) 564. 


Placing one’s child in another’s custody as implying contract not to reclaim child. 
16 L.R.A.(N.S.) 1004. 

Effect of contract on parent’s right to custody of child. 41 L.R.A.(N.S.) 578. 
- As to similar provision in Cal. Civ. Code, § 197, see Re Campbell, 130 Cal. 380, 62 
Pac. 613. 


§ 4425. Of illegitimate child. The mother of an illegitimate unmarried 
minor is entitled to its custody, services and earnings. [R. C. 1905, § 4093; 
Civ. C. 1877, § 91; R. C. 1899, Bleed 

Right of mother or reputed father to custody or control of illegitimate. 65 L.R.A. 689. 

§ 4426. Allowance to parent. The district court may direct an allowance 
to be made to a parent of a child out of its property for its past or future 
support and education on such conditions as may be proper, whenever such 
direction is for its benefit. [R. C. 1905, § 4094; Civ. C. 1877, § 92; R. C. 1899, 


§ 2782. j 
Parent’s right to furnish support out of child’s estate. 16 Am. Dec. 661. 
Power of equity over estates of infants. 98 Am. Dec. 733. 


§ 4427. Control of property. The parent as such has no control over the 
property of the child. [R. C. 1905, § 4095; Civ. C. 1877, § 93; R. C. 1899, 
§ 2783. ] an 


Parent and Child. CIVIL CODE. §§ 4428-4434 


§ 4428. Parental abuse. The abuse of parental authority is the subject of 
judicial cognizance in a civil action in the district court brought by the child, 
or by its relatives within the third degree, or by the officers of the poor where 
the child resides; and when the abuse is established, the child may be freed 
from the dominion of the parent and the duty of support and education 


enforced. [R. C. 1905, § 4096; Civ. C. 1877, § 94; R. C. 1899, § 2784.] 
Chastisement of child by parent, when criminal and prohibited. 59 Am. Rep. 286. 
Homicide by excessive or improper chastisement of child. 60 L.R.A. 801. 

Orman | of parent or custodian for assault by punishment of child. 21 L.R.A.(NS.) 


As to similar provision in Cal. Civ. Code, § 203, see Ex parte Miller, 109 Cal. 643, 
42 Pac. 428. 

§ 4429. When parent’s authority ceases. The authority of a parent ceases: 
Sageee the appointment by a court of a guardian of the person of the 
ehild ; 

2. Upon the marriage of the child; or, 

3. Upon its attaining majority. [R. C. 1905, § 4097; Civ. C. 1877, § 95; 
R. C. 1899, § 2785.] 

Emancipation of infant. 35 Am. Rep. 117; 113 Am. St. Rep. 113. 
How far marriage of infant works emancipation. 16 L.R.A. 578; 24 L.R.A.(N.S.) 160. 

§ 4430. Action for support of child. If a parent chargeable with the sup- 
port of a child dies, leaving it chargeable upon the county and leaving an 
estate sufficient for its support, the county commissioners of the county in 
the name of the county may claim provision for its support from the parent’s 
estate by civil action, and for this purpose may have the same remedies as 
any creditor against that estate and against the heirs, devisees and next of kin 
of the parent. [R. C. 1905, § 4098; Civ. C. 1877, § 96; R. C. 1895, § 2786.] 

§ 4431. Support of poor. It is the duty of the father, the mother and the 
children of any poor person who is unable to maintain himself by work, to 
. Maintain such person to the extent of their ability. The promise of an 
adult child to pay for necessaries previously furnished to such parent is 
binding. [R. C. 1905, § 4099; Civ. C. 1877, § 97; R. C. 1899, § 2787.] 


ounty may recover against children for necessaries furnished to indigent and helpless 

father. McCook County v. Kammoss, 7 S. D. 558, 64 N. W. 1123, 58 Am. St. Rep. 854, 
31 L.R.A. 461. 

Obligation of child to support parent. 117 Am. St. Rep. 128. 

Right of parent to sue child for support. 4 L.R.A.(NS.) 1159. 

Right of child who supports parent at request of other children to recover therefor 
from the latter. 27 L.R.A.(N.S.) 683. 

As to similar provision in Cal. Civ. Code, § 206, see Anderson v. Anderson, 124 Cal. 
48, 71 Am. St. Rep. 17, 56 Pac. 630, 57 Pac. 81. 

§ 4432. Neglect of child. If a parent neglects to provide articles necessary 
for his child, who is under his charge, according to his circumstances, a third 
person may in good faith supply such necessaries and recover the reasonable 
value thereof from the parent. [R. C. 1905, § 4100; Civ. C. 1877, § 98; R. C. 


1899, § 2788.] | 
§ 4433. Parent when not liable. A parent is not bound to compensate the 
other parent or relative for the voluntary support of his child without an 
agreement for compensation, nor to compensate a stranger for the support 
of a child who has abandoned the parent without just cause. [R. C. 1905, 
§ 4101; Civ. C. 1877, § 99; R. C. 1899, § 2789.] 
Claim of relative for support of minor not enforceable at common law. Flugel v. 
Henschel, 6 N. D. 205, 69 N. W. 195. 
Maintenance and education of child, claim of parent or one standing in loco parentis 
for furnishing. 57 Am. Dec. 226. 
Recovery by mother against father for money expended in support of children. 


38 L.R.A.(N.S.) 508. 
Right of one who employs minor without parents’ consent to allowance on account 


of expenditures for necessaries. 9 L.R.A.(N.S.) 411. 

§ 4434. Support of stepchildren. A husband is not bound to maintain his 
wife’s children by a former husband; but if he receives them into his family 
and supports them, it is presumed that he does so as a parent and when such 
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is the case, they are not liable to him for their support, nor he to them for 

their services. [R. C. 1905, § 4102; Civ. C. 1877, § 100; R. C. 1899, § 7890.] 
Stepchildren and stepparents, mutual rights and obligations of. 53 Am. Dec. 345. 
Stepchildren as members of the family of insured. 38 LR.A.(N.S.) 3834. 
Stepchild as “dependent ” within restriction as to beneficiaries of mutual benefit as- 

sociations. 2 L.R.A.(N.S.) 653; 36 L.R.A.(N.S.) 208. 

Implied agreement to pay for services rendered to stepparents. 11 L.R.A.(NS.) 885. 
Authority of stepchild to bind parent by contracts other than those for necessaries. 

39 L.R.A.(N.S.) 885. 

Stepparent’s liability for necessaries furnished stepchild. 42 L.R.A.(N.S.) 535. 

§ 4435. After majority. When a child after attaining majority continues 
to serve and to be supported by the parent, neither party is entitled to com- 
pensation in the absence of an agreement therefor. [R. C. 1905, § 4103; 
Civ. C. 1877, § 101; R. C. 1899, § 2791.] 

Boy living with grandfather as with a father has no implied contract for wages. 

Murphy v. Murphy, 1 §. D. 316, 47 N. W. 142. 

§ 4436. Child’s earnings. The parent, whether solvent or insolvent, may 
relinquish to the child the right of controlling him and receiving his earn- 
ings. Abandonment by the parent is presumptive evidence of such relin- 
quishment. [R. C. 1905, § 4104; Civ. C. 1877, § 102; R. C. 1899, § 2792.] 

§ 4437. Wages paid. The wages of a minor employed in service may be 
paid to him or her until the parent or guardian entitled thereto gives the 
employer notice that he claims such wages. [R. C. 1905, § 4105; Civ. C. 1877, 
§ 103; R. C. 1899, § 2793.] 

4438. Change of residence. A parent entitled to the custody of a child 
has a right to change his residence, subject to the power of the district court 
to restrain a removal which would prejudice the rights or welfare of the 
child. [R. C. 1905, § 4106; Civ. C. 1877, § 104; R. C. 1899, § 2794.] 

Parent’s right to remove child from state. 58 L.R.A, 937. 

§ 4489. Not liable for acts of other. Neither parent nor child is answer- 
able as such for the act of the other. [R. C. 1905, § 4107; Civ. C. 1877, § 105; . 
R. C. 1899, § 2795.] 

Liability of father for damages caused by minor’s negligent use of gun. Johnson 

v. Glidden, 11 S. D. 237, 76 N. W. 933. 

Parent is not liable in damages for torts of child committed without his knowledge, 

and not in course of his employment as child. Fanton v. Byrum, 26 8. D. 366, 34 

L.R.A.(N.S.) 501, 128 N. W. 325, 1 N.C. C. A. 812. 

Liability of father for acts of his child. 50 Am. Rep. 583; 74 Am. St. Rep. 801. 
Parent’s liability for torts of minor child. 10 L.R.A.(N.S.) 933. 
Liability where automobile is being driven by child. 41 L.R.A.(N.S.) 775. 

§ 4440. Custody of father and mother. The husband and father as such 
has no rights superior to those of the wife and mother in regard to the care, 
custody, education and control of the children of the marriage, while such 
husband and wife live separate and apart from each other; and when they 
so live in a state of separation without being divorced, the district court or 
judges thereof upon application of either may grant a writ of habeas corpus 
to inquire into the custody of any minor unmarried child of the marriage, 
and may award the custody of such child to either for such time and under 
such regulations as the case may require. The decision of the court or judge 
must be guided by the rules prescribed in section 4461. [R. C. 1905, § 4108; 
Civ. C. 1877, § 106; R. C. 1895, § ae) 

Denial of custody of child to parent for its well-being. 41 L.R.A.(NS.) 564. 
Removal of child from state by parent. 58 L.R.A. 937. 

Custody of infants when their parents are separated. 34 Am. Rep. 698. 

Taking of child by or at instance of one parent from custody of other as kidnapping. 

32 L.R.A.(N.S.) 845. 

Effect of father’s attempt to appoint guardian for child against the surviving wife. 


13 L.R.A.(N.S.) 288. 
Jurisdiction to award custody of child temporarily within the state, but domiciled 


elsewhere. 10 L.R.A.(N.S.) 690. 
ition of right, emanating from foreign power, to the custody and control of a 


child. 7 L.R.A.(NS.) 306. 
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CHAPTER 9. 
ADOPTION. 


§ 4441. Adoption of minor. Any minor child may be adopted by any adult 
person in the cases and subject to the rules prescribed in this chapter. [R. C. 


1905, } 4109 ; Civ. C. 1877, § 107; R. C. 1899, § 2797.] 
greement with parent of child to be adopted, that it shall have share in property of . 
adopting pact cannot be avoided by will or otherwise. Quinn v. Quinn, 5 8. D. 328, 

N. W. 808. 


Adoptive parent may inherit real pro owned by adopted child. Calhoun v. Bryant, 
28 S. D. 266, 133 N. W. 266. coe : ‘ji 
Adoption by one person of the children of another. 39 Am. St. Rep. 210. 
Effect of adoption upon kindred of person adopting. 109 Am. St. Rep. 674. 
ee of adult under statute providing for adoption of “child.” 12 L.R.A.(NS8.) 


Conflict of laws as to adoption of child. 65 L.R.A. 186. 

Enforceability of contract to give child share of estate in consideration of surrender of 
child to promisor, as affected by noncompliance with statute prescribing mode of adop- 
tion. 8 L.R.A.(N.S.) 1130. 

As to similar provision in Cal. Civ. Code, § 221, see Re Jessup, 81 Cal. 408, 6 L.R.A. 
oo 21 Mig 976, 22 Pac. 742, 1028; Re Williams, 102 Cal. 70, 41 Am. St. Rep. 163, 36 

ac. 407. | 

§ 4442. Relative age limited. A person adopting a child must be at least 
ten years older than the person adopted. [R. C. 1905, § 4110; Civ. C. 1877, 


§ 108; R. C. 1899, § 2798.) 
As to similar provision in Cal. Civ. Code, § 223, see Re Johnson, 98 Cal. 531, 21 
L.R.A. 380, 33 Pac. 460; Re Williams, 102 Cal. 70, 41 Am. St. Rep. 163, 36 Pac. 407. 


§ 4443. Consent of husband and wife. A married man not lawfully sepa- 
rated from his wife cannot adopt a child without the consent of his wife, nor 
can a married woman not thus separated from her husband without his con- 
sent; provided the husband or wife not consenting is capable of giving such 
consent. [R. C. 1905, § 4111; Civ. C. 1877, § 109; R. C. 1899, § 2799.] 

§ 4444. Consent of parents, guardian or county commissioners. A legiti- 
mate child cannot be adopted without the consent of its parents, if living, 
nor an illegitimate child without the consent of its mother if living, except 
as hereinafter provided. Such consent is not necessary from a parent deprived 
of civil rights, or adjudged guilty of adultery or cruelty, and for either cause 
divorced, or from a parent adjudged to be an habitual drunkard, or of un- 
sound mind, or who has been judicially deprived of the custody of the child 
on account of cruelty or neglect. If a child under the age of four years has 
been in the sole care of persons other than its parents, with or without their 
consent or approval for the period of two years or over, and if its parent or 
parents have refused or neglected to support such child, then and in that case 
it may be legally adopted by the person so having the custody of such child 
by first obtaining the consent of the mother, or upon due proof of the facts 
of the parent or parents having refused to support such child for a period 
above specified, then such child may be adopted without the consent of such 
parent or parents. If a child has been abandoned by its parent or parents for 
a period of at least two years or if the parent or parents of such child have 
refused or neglected to provide for its care or support for such period and if 
_ such child has in the meantime become a public charge upon the county in 
which it resides and has remained such for a period of at least two years, 
then and in such case it may be legally adopted without the consent of its 
parent or parents upon due proof of the fact of such abandonment or neglect 
for the period above specified and upon the consent of the board of county 
commissioners of the county wherein such child resides given at one of its 
regular meetings. In case the child has no parent living or the consent of 
the parent is not necessary under the provisions of this section and no other 
provision is made in this article for the obtaining of consent to such adoption, 
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such consent may be given by the guardian if the child has a guardian and 
if there is no guardian, consent to the adoption may be given by the person 
having the custody of the child, or by the next of kin of the child residing 
in this state. [1911, ch. 3; R. C. 1905, § 4112; Civ. C. 1877, § 110; 1891, ch. 4, 
§ 2; R. C. 1895, § 2800; 1903, ch. 124.] 
Order of adoption may be made when mother has abandoned her illegitimate child 
for one year. Richards v. Matteson, 8 S. D. 77, 65 N. W. 428. 
Constitutionality of statute permitting adoption of child. without consent of parents. 
18 L.R.A.(N.S.) 926. 
Necessity of parent’s consent to adoption of illegitimate child. 30 L.R.A.(NS.) 152. 
_ As to similar provision in Cal. Civ. Code, § 224, see Re Wardell, 57 Cal. 484; Re Wil- 
liams, 102 Cal. 70, 41 Am. St. Rep. 163, 36 Pac. 407. 

§ 4445. When child must consent. The consent of a child, if over the age 
of ten years, is necessary to its adoption. [R. C. 1905, § 4113; Civ. C. 1877, 
§ 111; 1891, ch. 4, § 3; R. C. 1895, § 2801.] 

§ 4446. Petition for adoption. Any inhabitant of this state may petition 
the district court or county court having increased jurisdiction in the county 
of his residence for leave to adopt a child not his own, and if desired for 
a change of the child’s name; but such petition by a person having a husband 
or wife shall not be granted unless the husband or wife joins therein. [R. C. 
1905, § 4114; 1897, ch. 1; R. C. 1899, § 2802.] 

As to similar provision in Cal. Civ. Code, § 226, see Ex parte Clark, 87 Cal. 638, 25 
Pac. 967; Re Johnson, 98 Cal. 531, 21 L.R.A. 380, 33 Pac. 460; Re Williams, 102 
Cal. 70, 41 Am. St. Rep. 163, 36 Pac. 407. 


§ 4447. Proceedings on hearing. Decree. If upon the hearing of the pe- 
tition sc presented and consented unto as aforesaid, the court shall be satis- 
fied of the identity and relations of the persons concerned, and that the pe- 
titioner is or, in case of husband and wife, that the petitioners are of sufficient 
ability to bring up the child and to furnish him suitable nurture and educa- 
tion and that it is fit and proper that the petition for leave to adopt such child 
be granted, a decree shall be made, setting forth the facts and ordering that 
from and after the date of the decree the child shall be deemed and taken 
to be the child of the petitioner or petitioners, and the court may if desired 
in and by the same decree change the name of such child. [R. C. 1905, 
§ 4115; 1891, ch. 4, § 5; R. C. 1899, § 2803.] 

§ 4448. Status of adopted child. The child so adopted shall be deemed, 
as respects all legal consequences and incidents of the natural relation of 
parent and child, the child of such parent or parents by adoption the same as 
if he had been born to them in lawful wedlock. [R. C. 1905, § 4116; 1891, ch. 
4,§ 6; R. C. 1895, § 2804.) 

Adoptive parent may inherit real property owned by adopted child. Calhoun v. 
Bryant, 28 S. D. 266, 133 N. W. 266. 

Legal status of adopted child. 17 L.R.A. 435. 

Right of adopted children to inherit. 118 Am. St. Rep. 684. 

Inheritance by or from adopted child. 17 L.R.A. 435. 

Law governing. 65 L.R.A. 186. 

Right of adopted child to inherit property from a relative of ita adoptive parent. 
17 L.R.A. 435; 8 L.R.A.(N.S.) 117; 33 L.R.A.(NS.) 139. 

Right of child adopted in other state to take under local statute of descent or dis- 


tribution. 21 L.R.A.(N.S.) 679; 25 L.R.A.(N.S.) 1285. 

Do terms “ child,” “ children,” “ issue,” etc., in statutes governing distribution of de- 
cedent’s estate include adopted children. 30 L.R.A.(N.S.) 914. 

Do terms “ child,” “children,” “issue,” etc., in a will include adopted children. 27 
L.R.A.(N.S.) 1158. 

Right of adopted children to take parents’ homestead. 56 L.R.A. 54. 

Sufficiency of relationship by adoption to sustain action for death. 16 L.R.A.(N.S.) 199. 

Presumption and burden of proof as to undue influence respecting gifts inter vivos 
to adopted child. 35 L.R.A.(N.S.) 949. 

As to similar provision in Cal. Civ. Code, § 228, see Re Wardell, 57 Cal. 484; Re New- 
man, 75 Cal, 213, 7 Am. St. Rep. 146, 16 Pac. 887; Younger v. Younger, 106 Cal. 377, 
39 Pac. 779; Re Taylor, 131 Cal. 180, 63 Pac. 345. 


§ 4449. Effect of decree. The natural parents of such child shall be de- 
prived by the decree aforesaid of all legal rights respecting the child and such 
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child shall be free from all obligations of maintenance and obedience respect- 
ing his natural parents. [R. C. 1905, § 4117; 1891, ch. 4, § 7; R. C. 1899, 


§ 2805. 
lie of parties to adoption proceeding, or their privies, to attack decree of adoption. 
30 L.R.A.(N.S.) 159. 


§ 4450. Illegitimate child. The father of an illegitimate child by publicly 
acknowledging it as his own, receiving it as such with the consent of his wife 
if he is married, into his family, and otherwise treating it as if it was a 
legitimate child, thereby adopts it as such, and such child is thereupon deemed 
for all purposes legitimate from the time of its birth. The foregoing pro- 
visions of this chapter do not apply to such an adoption. [R. C. 1905, § 4118; 
Civ. C. 1877, § 116; R. C. 1899, § 2806.] 


Adopting parent must be domiciled within state when act of adoption occurs; legal 
effect same as adoption by decree of court. Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856, 
73 Am. St. Rep. 765. , 

As to similar provision in Cal. Civ. Code, § 230, see Re Pico, 52 Cal. 84; Re Wardell, 
57 Cal. 484; Re Jessup, 81 Cal. 408, 6 L.R.A. 594, 21 Pac. 976, 22 Pac. 742, 1028; 
Blythe v. Ayres, 86 Cal. 532, 19 L.R.A. 40, 31 Pac. 915; Garner v. Judd, 6 Cal. Unrep. 
675, 64 Pac. 1076; Re De Laveaga, 142 Cal. 158, 75 Pac. 790. 


CHAPTER 10. 
GUARDIAN AND WARD. 


§ 4451. Guardian defined. A guardian is a person appointed to take care 
of the person or property of another. [R. C. 1905, § 4119; Civ. C. 1877, § 117; 
R. C. 1899, § 2807.] 

§ 4452. Ward defined. The person over whom, or over whose property a 
guardian is appointed, is called his ward. [R. C. 1905, § 4120; Civ. C. 1877, 
§ 118, R. C. 1899, § 2808.] 

§ 4453. Guardians classified. Guardians are either: 

1. General; or, ; 

2. Special. [R. C. 1905, § 4121; Civ. C. 1877, § 119; R. C. 1899, § 2809.] 

§ 4454. General guardian. A general guardian is a guardian of the person, 
or of all the property of the ward within this state, or of both. [R. C. 1905, 
§ 4122; Civ. C. 1877, § 120; R. C. 1899, § 2810.] 

§ 4455. Special guardian. Every other is a special guardian. [R. C. 1905, 
§ 4123; Civ. C. 1877, § 121; R. C.1899, § 2811.] 

§ 4456. How guardian appointed. A guardian of the person or estate or 
of both of a child born, or likely to be born, may be appointed by will or by 
deed, to take effect upon the death of the parent appointing: 

1. If the child is legitimate, by the father with the written consent of the 
mother or by either parent, if the other is dead or incapable of consent. 

2. If the child is illegitimate, by the mother. [R. C. 1905, § 4124; Civ. C. 


1877, § 122; R. C. 1899, § 2812.] 
arent’s right to appointment as guardian of minor child. 33 L.R.A.(N.S.) 869. 
Right of mother or reputed father to guardianship of illegitimate child. 65 L.R.A. 695. 
As to similar provision in Cal. Civ. Code, § 241, see Murphy v. Superior Ct., 84 Cal. 
592, 24 Pac. 310; Re Campbell, 130 Cal. 380, 62 Pac. 613. 


§ 4457. No power without appointment. No person, whether a parent or 
otherwise, has any power as a guardian of property except by appointment 
as hereinafter provided. [R. C. 1905, § 4125; Civ. C. 1877, § 123; R. C. 1899, 
§ 2813.] 

§ 4458. Jurisdiction in county court. A guardian of the person or property 
or both of a person residing in this state, who is a minor or of unsound mind, 
may be appointed in all cases, other than those named in section 4124, by the 
county court as provided in the probate code. [R. C. 1905, § 4126; Civ. C. 
1877, § 124; R. C. 1899, § 2814.] 

§ 4459. Guardian of nonresident. A guardian of the property within this 
state of a person not residing therein who is a minor or of unsound mind 
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may be appointed by the county court. [R. C. 1905, § 4127; Civ. C. 1877, 
§ 125; R. C. 1899, § 2815. 


‘Nonresident minors an proceedings to transmit their property to foreign guardians. 
95 Am. Dec. 666. 


§ 4460. Court appointing has exclusive jurisdiction. In all cases the court 
making the appointment of a guardian has exclusive jurisdiction to control 
him. [R. C. 1905, § 4128; Civ. C. 1877, § 126; R. C. 1899, § 2816.] 

§ 4461. Rules in appointing. In awarding the custody of a minor or in 
appointing a general guardian the court or judge is to be guided by the fol- 
lowing considerations : 

1. By what appears to be for the best interests of the child in respect to its 
temporal and its mental and moral welfare; and if the child is of sufficient 
age to form an intelligent preference, the court or Judge may consider that 
preference in determining the question. 

2. As between parents adversely claiming the custody or guardianship, 
neither parent is entitled to it as of right, but, other things being equal, 
if the child is of tender years, it should be given to the mother; if it is of an 
age to require education and preparation for labor or business, then to the 
father. [R. C. 1905, saree Civ. C. 1877, § 127; R. C. 1899, § 2817.] 


Selection of guard an is very largely in discretion of court. Engle v. Yorks, 7 S. D. 
254, 64 N. W. 132. 


As to similar provision in Cal. Civ. Code, § 246, see Re Campbell, 130 Cal. 380, 62 
Pac. 613; Re Van Loan, 142 Cal. 423, 76 Pac. 37. 

§ 4462. Preference between two equally entitled. Of two persons equally 
entitled to the custody in other respects preference is to be given as follows: 

1. To a parent. 

2. To one who was indicated by the wishes of a deceased parent. 

3. To one who already stands in the position of a trustee of a fund to be 
applied to the child’s support. 

4. Toarelative. [R. C. 1905, § 4180; Civ. C. 1877, § 127; R. C. 1899, § 2818. ] 


Parental relations only disturbed when ‘well- -being of child requires it. Engle v. Yorks, 
7S. D. 254, 64 N. W. 132. 


Denial of custody of child to parent for its well-being. 41 L.R.A.(N..8) 564. 

§ 4463. Guardian’s power. A guardian appointed by a court has power 
over the person and property of the ward unless otherwise ordered. [R. C. 
1905, § 4131; Civ. C. 1877, § 128; R. C. 1899, § 2819.] 

ommon-law powers of ardians. 89 Am. St. Rep. 257. 
Powers of guardian in chancery and at the common law. 18 Am. Dec. 689. 
Waiver by guardian of service of process on minor. 95 Am. Dec. 461. 
Testamentary guardians and their powers. 29 Am. Dec. 712. 
Right of guardian to remove infant from the state. 58 L.R.A. 931. 

§ 4464. Power of guardian of the person. A guardian of the person is 
charged with the custody of the ward and must look to his support, health 
and education. He may fix the residence of the ward at any place within 
the state, but not elsewhere without the permission of the court. [R. C. 
1905, § 4132; Civ. C. 1877, § 129; R. C. 1899, § 2820.] 

§ 4465. Of the property. A guardian of the property must keep safely the 
property of his ward. He must not permit any unnecessary waste or destruc- 
tion of the real property nor make any sale of such property without the order 
of the county court, but must, so far as it is in his power, maintain the same 
with its buildings and appurtenances out of the income or other property 
of the estate and deliver it to the ward at the close of his guardianship in 
as good condition as he received it. [R. C. 1905, § 4133; Civ. C. 1877, § 130; 
R. C. 1899, § 2821.] ' 

Guardian cannot loan, lease or invest ward’s property without court’s order. Dal- 
rymple v. Loan Co., 9 N. D. 306, 83 N. W. 245. 

Existence of guardianship as showing want of capacity to execute contracts, make 
wills, and the like. 140 Am. St. Rep. 346. 

Expenditure in excess of income of ward, when authorized. 49 Am. Dec. 657. 


Notice of application for sale ga guardian as affecting the validity of sale. 120 
Am. St. Rep. 148. 
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Notice of “ wreciwe by guardian for leave to sell infant’s real estate as jurisdic- 
tional. 8 L.R.A.(N.S.) 1215. 
Guardian’s right to have judgment set aside. 54 L.R.A. 761. 
dmissions and waivers by guardian in actions. 32 L.R.A. 671, 
aoe of guardian to surrender insurance policy in favor of ward. 35 L.R.A.(NS.) 


———to enter appearance of ward. 32 L.R.A. 684. 

———to submit cause of action for arbitration. 70 L.R.A. 175. 

———to compromise infant’s cause of action for personal injuries. 21 L.R.A.(N.S.) 338. 

———to maintain ejectment. 18 L.R.A. 789. 

———to adeem legacy. 28 L.R.A.(N.S.) 401. 

———to carry on business on behalf of estate. 40 L.R.A.(N.8.) 204. 

Right to mechanics’ lien for improvements made on infant’s land by authority of 
guardian. 15 L.R.A.(N.S.) 1159. 

§ 4466. Nature of the relation. The relation of guardian and ward is con- 
fidential and is subject to the provisions of the chapter on trusts. [R. C. 
1905, § 4184; Civ. C. 1877, § 131; R. C. 1899, § 2822.] 

ersonal liability of guardians. 75 Am. Dec. 447. 
Leases executed by ward to guardian, when voidable. 25 Am. Rep. 728. 


§ 4467. Guardian controlled by court. In the management and disposition 
of the person or property committed to him a guardian may be regulated and 
ee by the court. [R. C. 1905, § 4135; Civ. C. 1877, § 182; R. C. 1899, 

823. 


Deceased guardian, method of compelling settlement of accounts by. 8 Am. St. Rep. 


4 
§ 4468. Joint guardians. On the death of one of two or more joint guard- 
lans the power continues to the survivor until a further appointment is made 
by the court. [R. C. 1905, § 4136; Civ. C. 1877, § 183; R. C. 1899, § 2824.] 
§ 4469. Causes for removal. A guardian may be removed by the county 
court for any of the following causes: 
. For abuse of his trust. 
. For continued failure to perform his duties. 
For incapacity to perform its duties. 
. For gross immorality. 
For having an interest adverse to the faithful performance of his duty. 
. For removal from the state. 
In the case of a guardian of the property, for insolvency; or 
. When it is no longer proper that the ward should be under guardian- 
ship. [R. C. 1905, § 4137; Civ. C. 1877, § 184; R. C. 1899, § 2825. ] 


County court may on parent’s application set aside order surrendering child to chil- 
dren’s home association. McFall « Simmons, 12 8. D. 562, 81 N. W. 898. 
Petition for such.order will b~ denied when parent is leading immoral life. State v. 


Children’s Home Society, 10 N. D. 493, 88 N. W. 273. 

§ 4470. When power of parental guardian superseded. The power of a 
guardian appointed by a parent is superseded: 

1. By his removal as provided in the last section; or, 

2. By the solemnized marriage of the ward; or, 

8. By the ward’s attaining majority. [R. C. 1905, § 4138; Civ. ©. 1877, 
§ 135; R. C. 1899, § 2826.] 

§ 4471. When power of court guardian suspended. The power of a guard- 
lan appointed by a court is suspended only: 

1. By order of the court; or, 

2. If the appointment was made solely because of the ward’s minority, by 
his attaining majority; or, 

3. The guardianship over the person of the ward, by the marriage of the 
ward. [R. C. 1905, § 4139; Civ. C. 1877, § 186; R. C. 1899, § 2827.] 

§ 4472. Ward’s power on majority. After the ward has come to his 
majority he may settle accounts with his guardian and give him a release, 
which is valid if obtained fairly and without undue influence. [R. C. 1905, 
§ 4140; Civ. C. 1877, § 187; R. C. 1899, § 2828.] 


Right of ward to maintain action at law against guardian for guardianship funds, 
after termination of guardianship, but before settlement of account. 26 L.R.A.(N.5S.) 


789. 
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§ 4473. When discharge granted. A guardian appointed by a court is not 
entitled to his discharge until one year after the ward’s majority. [R. C. 
1905, § 4141; Civ. C. 1877, § 188; R. C. 1899, § 2829.] | 

§ 4474. Asylum for persons of unsound mind. A person of unsound mind 
may be placed in an asylum for such persons upon the order of the county 
court of the county in which he resides, as follows: 

1, The court must be satisfied by the oath of two reputable physicians that 
Such person is of unsound mind and unfit to be at large. 

2. Before granting the order the judge must examine the person himself 
or, if that is impracticable, cause him to be examined by an impartial person 
duly sworn for that purpose. 

_3. After the order is granted the person alleged to be of unsound mind, 
his or her husband or wife or relative to the third degree, may appeal to the 
district court and demand therein an investigation before a jury, which must 
be substantially in all respects conducted as under an inquisition of lunacy. 
[R. C. 1905, § 4142; Civ. C. 1877, § 139; R. C. 1899, § 2830.] 


CHAPTER 11. 
MASTER AND SERVANT. 


§ 4475. Apprenticeship authorized. Male minors and unmarried females 
under the age of eighteen years, with the consent of the persons or officers 
hereinafter mentioned, may bind themselves by a writing called an indenture 
as fully as if they were of age to serve as clerks, apprentices or servants in a 
particular calling until majority or for any shorter time. [R. C. 1905, § 41438; 
Civ. C. 1877, § 140; R. C. 1895, § 2831.] 


Contracts of infants for the purposes of binding themselves as apprentices. 34 Am. 
Dec. 538; 18 Am. St. Rep. 626. 
Effect of death on contract of apprentices. 23 L.R.A. 707. 
Proprietary interest of master in earnings of apprentices. 5 L.R.A.(N.S.) 1154. 
Damages recoverable in action by master for injury to apprentices. 32 L.R.A.(N.S.) 
38. ; 
Duty to furnish medical aid to apprentices. 28 L.R.A. 555; 4 L.R.A.(NS.) 49. 


§ 4476. By whom consent given. Consent to an indenture of apprentice- 
ship must be given by certificate at the end thereof, or indorsed thereon, 
signed : 

1. By the father and mother of the apprentice. 

2. If the father lacks capacity to consent, or has abandoned or neglected 
to provide for the family, or is dead, and no testamentary guardian or 
executor has been appointed by him with power under the will to bring up 
the child to a calling, and a certificate of such fact is indorsed on the inden- 
ture by a justice of the peace of the county, then by the mother. 

3. If the father is dead and such guardian or executor has been appointed 
by him, then by such guardian or executor. 

4. If the mother is dead, or lacks capacity to consent, then by the father. 

Oo. If there is no parent of capacity to consent and no such executors, then 
by the guardian; or, 

6. If there is no such parent, executor or guardian, then by the county com- 
missioners of the county, or by any two justices of the peace of the county, 
or by the county judge. [R. C. 1905, § 4144; Civ. C. 1877, § 141; R. C. 1899, 
§ 2832. ] 

§ 4477. Liability on breach of contract. A parent, executor or guardian, 
consenting to an indenture is not liable for a breach thereof by the appren- 
tice, unless the indenture or consent expresses an intention to bind him there- 
for. [R. C. 1905, § 4145; Civ. C. 1877, § 142; R. C. 1899, § 2833.] 

§ 4478. Poor may be bound. Any child who is chargeable, or whose 
parents are chargeable, to a county may be bound to service until attaining 
majority by the county commissioners as provided in this chapter; but such 
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binding by such county commissioners must be with the consent in writing 
of the county judge of the county. ([R. C. 1905, § 4146; Civ. C. 1877, § 143; 
R. C. 1895, § 2834.] 

§ 4479. Indian child. No child of an Indian woman can be bound under 
this chapter, except in the presence and with the consent of a justice of the 
peace; and his certificate of consent must be filed with the county judge 
of the county where the indenture is executed. [R. C. 1905, § 4147; Civ. C. 
1877, § 144; R. C. 1899, § 2835.] 

§ 4480. Indenture must state age. In every indenture of apprenticeship 
the age of the apprentice must be stated, and such statement is presumptive 
evidence thereof; and before an officer executes an indenture or consents 
thereto, he must inform himself of the age of the apprentice. [R. C. 1905, 
§ 4148; Civ. C. 1877, § 145; R. C. 1899, § 2836.] 

§ 4481. Consideration. If there is any pecuniary consideration for an inden- 
ture of apprenticeship on either part it must be stated therein. [R. C. 1905, 
§ 4149; Civ. C. 1877, § 146; R. C. 1899, § 2837.] 

§ 4482. Education required. The indenture shall also contain an agree- 
ment on the part of the person to whom such child shall be bound, that he will 
cause such child to be instructed to read and write and to be taught the gen- 
eral rules of arithmetic or, in lieu thereof, that he will send such child to 
school three months of each year of the period of indenture; and that he will 
give him a new Bible at the expiration of his term of service. [R. C. 1905, 
§ 4150; Civ. C. 1877, § 147; R. C. 1899, § 2838.] 

4483. Filing counterpart. Every officer executing an indenture of appren- 
ticeship must file a counterpart thereof with the county judge of the county 
an he is an officer. [R. C. 1905, § 4151; Civ. C. 1877, § 148; R. C. 1899, 

§ 4484. Immigrant minor. An immigrant minor may bind himself to service 
until he attains majority, or for a shorter term, in such manner as may be 
prescribed by the law of the country in which the contract is made. If the 
indenture is made for the purpose of enabling him to pay his passage to this 
country it may be for the term of one year, although such term extends 
beyond his majority; but in no case for a longer term. [R. C. 1905, § 4152; 
Civ. C. 1877, § 149; R. C. 1899, § 2840.] 

§ 4485. Acknowledgment. Every indenture under section 4484 must be 
duly acknowledged by the minor on a private examination before a county 
Judge or a justice of the peace, and a certificate of the acknowledgment, 
showing that the same was made freely, must be indorsed upon the contract. 
[R. C. 1905, § 4153; Civ. C. 1877, § 150; R. C. 1899, § 2841.] 

§ 4486. Assignment allowed. The master under an indenture specified in 
section 4152 may assign it by writing indorsed thereon and with the approval 
also indorsed of a magistrate mentioned in section 4485. [R. C. 1905, § 4154; 
Civ. C. 1877, § 151; R. C. 1899, § 2842.] 

§ 4487. When indenture void. No indenture or contract for the service 
of an apprentice is binding upon him unless made as hereinbefore prescribed. 
[R. C. 1905, § 4155; Civ. C. 1877, § 152; R. C. 1899, § 2843.] 

§ 4488. Duty of county commissioners. The county commissioners must 
see that every apprentice or other servant in their respective counties is prop- 
erly treated, and that the terms of the contract are fulfilled in his favor: 
and it is their duty to redress any grievance of such persons in the manner 
prescribed by law. [R. C. 1905, § 4156; Civ. C. 1877, § 153; R. C. 1895, § 2844. ] 

4489. Penalty for willful absence. If an apprentice for whose instruc- 
tion the master receives no pecuniary consideration willfully absents himself 
from service without leave, he may be compelled to serve double the time 
of such absence unless he makes satisfaction for the injury; but such addi- 
tional term of service cannot extend more than three years beyond the original 
term. [R. C. 1905, § 4157; Civ. C. 1877, § 154; R. C. 1895, § 2845.] 
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§ 4490. Free vocation. No person may accept from an apprentice or servant 
an agreement, oath or promise not to exercise his vocation in any particular 
place; nor may any person exact from an apprentice or servant any considera- 
tion for exercising his vocation in any place after his term of service has 
expired. [R. C. 1905, § 4158; Civ. C. 1877, § 155; R. C. 1899, § 2846.] 

§ 4491. Penalty for restraint. Any consideration exacted contrary to the 
last section may be recovered back with interest, and every person accepting 
such agreement or exacting such consideration is liable to the apprentice or 
servant in a penalty of one hundred dollars. [R. C. 1905, § 4159; Civ. C. 1877, 
§ 156; R. C. 1899, § 2847.] 

§ 4492. Deceased master. The executors or administrators of the master of 
any apprentice bound by officers of the poor may assign the indenture with 
the written consent of the apprentice, acknowledged before a justice of the 
peace. [R. C. 1905, § 4160; Civ. C. 1877, § 157; BR. C. 1899, § 2848.] 

§ 4493. Consent to assignment. If an apprentice refuses consent to an 
assignment under the last section, the county or district court may authorize 
such assignment without his consent, upon application after fourteen days’ 
notice to the apprentice or to his parents or guardian, if he has any in the 
county. [R. C, 1905, § 4161; Civ. C. 1877, § 158; R. C. 1899, § 2849.] 


CHAPTER 12. _ 
CORPORATIONS. 


ARTICLE 1. THE CREATION OF CoRPORATIONS, §§ 4494-4516. 
2. ANNUAL REporTS OF CORPORATE EXISTENCE, §§ 4517-4523. 
3. CoRPORATE STOOK, §§ 4524-4532. | 
4. CoRPORATE Powers, §§ 4533-4559. 
5. CoRPORATE ReEcorps, § 4560. 
6. AMENDING ARTICLES OF INCORPORATION, §§ 4561, 4562. 
% CHANGING CORPORATE Name, § 4563. 
8. CHANGING CORPORATE HEADQUARTERS, § 4564. 
9. DISSOLUTION OF CORPORATIONS, §§ 4565-4569. 

10. ASSESSMENTS OF Stock, §§ 4570-4588. 

11. JupDGMENT AGAINST AND SALE OF CORPORATE FRANCHISES, §§ 4589- 

4594. 
12. EXAMINATION OF CoRPoRATIONS, Erc., §§ 4595, 4596. 
13. REGULATING CORPORATION INDEBTEDNESS, §§ 4597-4602. 


ARTICLE 1.— THE CREATION OF CORPORATIONS. 


§ 4494. Corporation defined. A corporation is a creature of the law, having 
certain powers and duties of a natural person. Being created by the law, 
it may continue for any length of time which the law prescribes. [R. C. 1905, 
§ 4162; Civ. C. 1877, § 373; R. C. 1899, § 2, 

at constitutes de facto corporation. 118 Am. St. Rep. 253. 
As to similar provision in Cal. Civ. Code, § 283, see Johnson v. Goodyear Min. Co., 127 
Cal. 4, 47 L.R.A. 338, 78 Am. St. Rep. 17, 59 Pac. 304. 

§ 4495. Reserved power of legislative assembly. Every grant of corporate 
power is subject to alteration, suspension or repeal in the discretion of the 
legislative assembly. [R. C. 1905. § 4163; Civ. C. 1877, § 375; R. C. 1899. 

2851. 

§ 1496. Collateral inquiry prohibited. The due incorporation of any com- 
pany, claiming in good faith to be a corporation under this chapter, and doing 
business as such, or its right to exercise corporate powers shall not be inquired 
into collaterally in any private action to which such de facto corporation may 


be a party. [R. C. 1905, § 4164; Civ. C. 1877, § 376; R. C. 1899, § 2852.] 
Receipt of benefits from contract with corporation estops from denying saad oc daie 
existence. Building & Loan Asso. v. Chamberlain, 4 8 D. 271, 56 N. W. 897; School 

Dist. v. Alderson, 6 D. 145, 41 N. W. 466; Wright v. Lee, 2 S. D. 596, 51 N. W. 706. 
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Whether corporation has exceeded its mace in purchasing real. estate can be 
inquired into only by state. Gilbert v. Hole, 2 S. D. 164, 49 N. 
Attempted incorporation of bank creates simply a partnership, in absence of law 
under which banking corporation might be formed. Davis v. Stevens, 104 Fed. 235. — 
Statute presupposes a de facto corporation; it does not preclude private persons from 
ba existence, de jure or de facto. of alleged corporation. Davis v. Stevens, 104 
Due incorporation of bank cannot be inquired into in action by depositor to recover 
amount of deposit from incorporators after bank’s insolvency. Mason v. Stevens, 16 
8. D. 320, 92 N. W. 424. 

§ 4497. Name required. Every corporation must have a corporate name 
which it has no power to change unless expressly authorized by law; but 
the misnomer of a corporation in any written instrument does not invalidate 
the instrument if it can be reasonably ascertained from it what corporation 
is intended. [R. C. 1905, § 4165; Civ. C. 1877, § 377; RB. C. 1899, § 2853.] 

§ 4498. Corporations classified. Corporations are either: 

1. Public; or, 

2. Private. [R. C. 1905, § 4166; Civ. C. 1877, ba: R. C. 1899, § 2854.] 

ee is a body politic, and not a corporation. State v. Taylor, 78. D. 533, 64 N. 

§ 4499. Public, how regulated. Public corporations are formed or organ- 
ized for the government of a portion of the state. Such corporations are 
regulated by the political code or by local statute. [R. C. 1905, § 4167; Civ. C. 
1877, § 379; R. C. 1899, § 2855.] 

- ies is body politic ‘and not a public corporation. State v. Taylor, 7 8. D. 533, 64 

§ 4500. Private. Purposes. All corporations not public are private. Pri- 
vate corporations may be formed for any purpose for which individuals may 
lawfully associate themselves. [R. C. 1905, § 4168; Civ. C. 1877, § 380; R. C. 
1895, § 2856.) 

orporation organized under N. D. Rev. Codes 1899, as private corporation. Arrison 
v. Company D, N. D. N.-G., 12 N. D. 554, 98 N. W. 83, 1 A. & E. Ann. Cas. 368. 
Restricting membership ‘of association to persons belonging to certain fraternal order 
does not change the fact that it is a corporation. Masonic Association v. Taylor, 2 8. 
D. 324, 50 N. W. 93. 

§ 4501. Articles. The instrument by which a private corporation is formed 
' 1s called ‘‘ Articles of Incorporation.’’ [R. C. 1905, § 4169; Civ. C. 1877, § 381; 
R. C. 1895, § 2857.] 

§ 4502. How formed. Private corporations may be formed by the voluntary 
association of three or more persons, except as otherwise expressly provided, 
upon complying with the provisions of this chapter. [R. C. 1905, § 4170; 


Civ. C. 1877, § 384; 1887, ch. 35, § 1; 1893, ch. 39, § 1; R. C. 1895 § 2858. ] 
Defective formation of corporation and its ‘consequences. 33 Am. St. Rep. 176. 


§ 4503. Religious and charitable, limited. No corporation or association for 
religious or charitable purposes shall acquire or hold real estate in this state 
of greater value than two hundred thousand dollars. [1909, ch. 65; R. C. 1905, 


§ 4171; 1899, ch. 58; R. C. 1899, § 2859.] 
tite of Nee ‘persons to contest the power of a corporation to take or hold: prop- 
32 L.R.A. 293; 9 L.R.A.(N.S.) 689. 


§ “4504, Penalty for violating last section. All real estate acquired or held 
by such corporations contrary to the provisions of the last section shall be 
forfeited and escheat to the state; but existing vested rights in real estate 
shall not be impaired by the provisions of this section. [R. C. 1905, § 4172; 
Civ. C. 1877, § 385; R. C. 1895, § 2860.] 

§ 4505. Contents of articles. The articles of incorporation must set forth: 

1. The name of the corporation. 

2. The purpose for which it is formed. 

3. The place where its principal business is to be transacted. 

4. The term for which it is to exist. 

5. The number of its directors or trustees and the names and residences of 
those who are to serve until their suce 2ssors are elected and qualified. 
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6. If there is a capital stock, its amount and the number of shares into 
which it is divided. [R. C. 1905, § 4178; Civ. C. 1877, § 386; R. C. 13895, 
§ 2861. ] 

As to similar provision in Cal. Civ. Code, § 290, see People ex rel. Schlinder v. Flint, 
64 Cal. 49, 28 Pac. 495; Thomas v. Placerville Gold Quartz Min. Co., 65 Cal. 600, 4 Pac. 
641; Chapman v. Doray, 89 Cal. 52, 26 Pac. 605; Martin v. Deetz, 102 Cal. 55, 41 Am. 
St. Rep. 151, 36 Pac. 368; Porter v. Lassen County Land & Cattle Co., 127 Cal. 261, 59 
Pac. 563; People ex rel. Weatherly v. Golden Gate Lodge No. 6, B. P. O. E., 128 Cal. 
257, 60 Pac. 865. 

§ 4506. Articles. Roads, etc. The articles of any corporation formed for 
the purpose of constructing wagon roads, telegraph or telephone lines must 
also state: 

1. The place from and to which the road or line is intended to be run and 
branches contemplated. 

2. The counties through which it is intended to be run. 

3. The estimated length and cost of the road or line. [R. C. 1905, § 4174; 
Civ. C. 1877, § 387; R. C. 1895, § 2862.] 

§ 4507. Articles. Railways, etc. The articles of incorporation of railway 
corporations shall be in compliance with section 4610; of insurance corpora- 
tions, in compliance with section 4837; of fraternal associations or corpora- 
tions, in compliance with section 5018; of banking corporations, in compli- 
ance with section 5148. [R. C. 1905, § 4175; R. C. 1895, § 2863.] 

§ 4508. Subscribed by three persons. The articles of incorporation must be 
subscribed by three or more persons, one-third of whom must be residents 
of this state, and acknowledged by each before some officer authorized to 
take acknowledgments of conveyances of real property. [R. C. 1905, § 4176; 
Civ. C. 1877, § 388; R. C. 1895, § 2864.] ° 

As to similar provision in Cal. Civ. Code, § 292, see People v. Montecito Water Co., ~ 
97 Cal. 276, 33 Am. St. Rep. 172, 32 Pac. 236; People ex rel. Weatherly v. Golden Gate 
ee No. 6, B. P. O. E., 128 Cal. 257, 60 Pac. 865; Wall v. Mines, 130 Cal. 27, 62 Pac. 

§ 4509. Fees for articles. Every corporation for profit, except corporations 
organized for the purpose of irrigation, water users’ associations, building and 
loan associations, county mutual insurance companies, corporations for the 
manufacturing of dairy products, agricultural fair associations, corporations 
whose capital stock does not exceed five thousand dollars, formed for the ° 
purchase and maintenance of male animals for the improvement of stock, 
corporations whose capital stock does not exceed two thousand dollars, formed 
for the purchase of musical instruments, music and uniforms for bands of 
musicians, and corporations whose capital stock does not exceed five thousand 
dollars, formed for the purpose of purchasing or leasing grounds and erecting 
thereon the necessary fences, buildings and seats and purchasing the neces- 
sary equipments for the use of base ball clubs, foot ball teams and other 
athletic associations when composed of nonsalaried members or players, shall 
at or before the filing of the articles of incorporation pay into the state 
treasury the sum of twenty-five dollars for the first twenty-five thousand 
dollars, or fraction thereof, of the capital stock of such corporation, and the 
sum of fifty dollars for twenty-five thousand dollars up to fifty thousand 
dollars of the capital stock of such corporation, and the further sum of five 
dollars for every additional ten thousand dollars, or fraction thereof, of its 
capital stock. [1911, ch. 105; 1909, ch. 64; R. C. 1905, § 4177; 1890, ch. 139. 
§ 1; 1891, ch. 105, § 1; R. C. 1895, § 2865; 1905, ch. 67.] 

§ 4510. Fee in case of increase of stock. No increase of the capital stock 
of any corporation heretofore or hereafter formed, other than those excepted 
in the last section, shall be valid until such corporation shall have paid into 
the state treasury the sum of five dollars for every ten thousand dollars, or 
fraction thereof, of such increase in the capital stock of such corporation. 
[R. C. 1905, § 4178; 1890, ch. 139, § 2; R. C. 1895, § 2866.] 
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§ 4511. Receipt of treasurer filed. It shall be the duty of every corpora- 
tion hereafter organized, or which shall hereafter increase its capital stock, 
other than those excepted in section 4509, to file with the secretary of state 
at the time of filing the articles of incorporation, or instrument evidencing 
such increase, a duplicate receipt of the state treasurer for the payments 
herein required to be made, which receipt, in duplicate, it is made the duty 
of such treasurer to furnish. [R. C. 1905, § 4179; 1890, ch. 139, § 3; R. C. 
1895, § 2867.] 

§ 4512. Secretary’s certificate. Upon the filing of the articles of incorpora- 
tion with the secretary of state he shall issue to the corporation over the great 
seal of the state a certificate that the articles containing the required statement 
of facts have been filed in his office; and thereupon the persons signing the 
articles and their associates and successors, shall be a body politic and cor- 
porate by the name and for the purposes stated in said articles. [R. C. 1905, 


§ 4180; Civ. C. 1877, § 389; 1885, ch. 35, § 1; R. C. 1899, § 2868.] 
No capital stock need be actually subscribed or paid in at time articles are filed. 
Singer Mfg. Co. v. Peck, 9 S. D. 29, 67 N. W. 947. 
Incorporated club whose articles provide that members shall not be liable for corpo- 
rate debts, is owner of liquor sold by club. State v. Mudie, 28 S. D. 41, 115 N. W. 107. 


§ 4513. Record by secretary and certifying to state examiner. Upon the 
filmg of any articles of incorporation as in the last section prescribed, the 
secretary of state shall cause the same to be recorded in a book to be kept 
in his office for that purpose to be called the ‘‘ book of corporations,’’ with 
the date of filing. And upon filing and recording of any articles of incor- 
poration of any bank, building and loan association, or any monied cor- 
poration subject to examination by the state examiner, the secretary of state 
shall forthwith certify to the state examiner the fact that articles of incorpora- 
tion have been filed, giving the date of such filing. [R. C. 1905, § 4181; 
1899, ch. 52; R. C. 1899, § 2869.] 

§ 4514. Copy. Evidence. A copy of any articles of incorporation filed in 
pursuance of this chapter, and certified by tie secretary of state, must be 
received in all courts and other places as prima facie evidence of the facts 
therein stated and of the existence of such corporation. [R. C. 1905, § 4182; 
Civ. C. 1877, § 391; R. C. 1899, § 2870.] 


Duly authenticated copies of articles of incorporation from secretary of state and 
county register of deeds established i sae existence of a foreign corporation. 
Dowagiac Mfg. Co. v. Higinbotham, 15 S. D. 547, 91 N. W. 330. 


§ 4515. Stockholders and members defined. The owners of shares in a 
corporation which has a capital stock are called stockholders. If a corpora- 
tion has no capital stock the corporators and their successors are called 
members. [R. C. 1905, § 4183; Civ. C. 1877, § 392; R. C. 1899, . 2871. | 

Incorporated club whose articles provide that members shall not be liable for. cor- 
porate debts is owner of liquor sold by club. State v. Mudie, 22 8. D. 41, 115 N. W. 107. 

As to similar provision in Cal. Civ. Code, § 298, see Smith v. San Francisco & N. P. 
R. Co., 115 Cal. 584, 35 L.R.A. 309, 56 Am. St. Rep. 119, 47 Pac. 582. 

§ 4516. Stock of minors, etc., how represented. The shares of stock of an 
estate of a minor or insane person may at all elections and meetings of a cor- 
poration be represented by his guardian, and of a deceased person, by his 
executor or administrator. [R. C. 1905, § 4184; Civ. C. 1877, § 393; R. C. 1899, 


§ 2872.] 
As to similar provision in Cal. Civ. Code, § 313, see Market Street R. Co. v. Hellman, 
109 Cal. 571, 42 Pac. 225; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 35 L.R.A. 
309, 56 Am. St. Rep. 119, 47 Pac. 582. 


ARTICLE 2.— ANNUAL REPORTS OF CORPORATE EXISTENCE. 


§ 4517. Post office address. Every corporation hereafter organized under 
the laws of the state of North Dakota shall before receiving a certificate of 
organization file with the secretary of state a statement setting forth the 
post office address of its business office. R. C. 1905, § 4185; 1905, ch. 65, § 1.] 

§ 4518. Annual report. Fees. Penalty for failure. Duties of secretary 
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of state. Every incorporated company or joint stock company, other than 
railroads, banking, insurance, religious corporations and corporations not 
organized for pecuniary profit and authorized to do business in this state, 
shall annually between the first day of July and the first day of August 
report to the secretary of state the location of its principal office in this state, 
the names of its officers with their residence and post office address, the 
date of the expiration of their respective terms of office, whether or not the 
corporation is pursuing active business under its charter, and the kind of busi- 
ness engaged in, if any, which said report shall be made under the seal 
of the company and be signed and sworn to by the president, secretary, 
managing agent or other officer of the corporation, and in case said corporation 
is in the hands of an assignee or receiver, then such report shall be signed and 
sworn to by such assignee or receiver, which said report, together with a fee 
of two dollars and a half for filing the same shall be sent to the secretary of 
state in whose office it shall be filed. The secretary of state shall in no case 
receive or file said report until said fee is paid and a failure to make said 
report and pay said fee shall be prima facie evidence that said corporation 
is out of business. And it is made the duty of the secretary of state to 
notify such corporation by registered letter of its default, and unless such 
corporation shall within sixty days thereafter file such report and pay such 
fee, he shall enter upon the records of his office the cancellation of such 
charter or certificates to do business of the corporation failing to make 
report at the time and in the manner herein provided. [R. C. 1905, § 4186; 
1905, ch. 65, § 2.] 

§ 4519. Charters validated. Reports filed with the secretary of state. All 
corporations heretofore organized under the laws of the state of North Dakota, 
whose charters have become forfeited and cancelled under the provisions of 
section 4518, by reason of the failure to make and file with the secretary of 
state reports as in said section required, be, and the same hereby are, validated 
for all purposes; upon condition, however, that all corporations desiring to 
come under the provisions hereof shall on or before the first day of August, 
1913, make and file with the said secretary of state full and complete reports 
as in said section prescribed, pay a penalty of ten dollars and all arrearages 
in fees, and the charter of any corporation complying with the provisions 
of this statute within said period is hereby declared valid in all respects. 
[1918, ch. 110.] 

Laws 1911, ch. 103, provided as follows: ‘All corporations heretofore organized 
under the laws of the state of North Dakota, whose charters have become forfeited and 
cancelled under the ge at of section 4186 of the Revised Codes of 1905 [section 4518 
herein] by reason of the failure to make and file with the secretary of state, reporte as 
in said section required, be and the same hereby are validated for all purposes upon 
condition, however, that all corporations desiring to come under the provisions hereof 
shall on or before the first day of August, 1911, make and file with the said secretary 
of state, full and complete reports as in said section prescribed, and the charter of any 
corporation complying with the provisions of this statute within said period is hereby 
declared valid in all respects.” A similar validating act is Laws 1907, ch. 54. 

§ 4520. Secretary of state to furnish blanks. The secretary of state is 
hereby required on or before the first day of June of each year to mail to 
every corporation embraced in this article proper blanks to be used in making 
the report hereinbefore provided for; also a copy of this article together 
with a notice that a failure on the part of said corporation to make such report 
within the time prescribed by law, shall be prima facie evidence that such 
corporation is out of business and that upon such failure its articles of incor- 
poration will be cancelled upon the records in the office of the secretary of 
state. [R. C. 1905, § 4187; 1905, ch. 65, § 3.] 

§ 4521. Corporations may be restored, how. Any corporation which is 
pursuing an active business under its charter or certificate of authority to 
do business in the state of North Dakota failing to make said report at the 
time provided by law, may at any time within six months from such default 
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‘be reinstated upon the record of the office of the secretary of state upon the 
payment of a fee in the sum of five dollars for such reinstatement and filing 
in said office an affidavit stating all the facts required in section 4518, and in 
addition thereto the fact that it was at the time of such default and still is 
a ryt business in the state of North Dakota. [R. C. 1905, § 4188; 1905, ch. 

§ 4522. Record of forfeitures and publication of same. The secretary of 
state shall keep a record in his office showing all forfeitures and shall publish 
annually a list of the names and location of all corporations whose authority 
to do business has been forfeited by virtue of the provisions of this article. 
[R. C. 1905, § 4189; 1905, ch. 65, § 5.] | | 

§ 4523. Fees, how disposed of. The secretary of state shall keep an accu- 
rate account of all moneys coming to his department, and shall turn over and 
pay to the state treasurer any and all moneys for fees collected by him under 
the provisions of this article. Such fees must be paid in advance, and when 
collected must be paid into the state treasury at the end of each month and 
placed to the credit of the general fund. [1913, ch. 106.] 


ARTICLE 3.— CORPORATE STOOK. 


§ 4524. Subscription enforced. A subscription to the stock of a corporation 
about to be formed is to be held for the benefit of the corporation when it 
is formed and may be enforced by it. [R. C. 1905, § 4191; Civ. C. 1877, § 395; 


R. C. 1899, § 2873.] 
Nature and validity of subscription to stock. 136 Am. St. Rep. 736. 
Distinction between subscriptions and offers or agreements to subscribe. 81 Am, Dec. 
392 


‘ Liability of stockholders upon subscription for stock. 40 Am. Dec. 358; 93 Am. St. 
ep. 349. 
Validity of subscription induced by false statements that certain other persons were 
to invest in the enterprise. 29 L.R.A.(N.S.) 477. 

Withdrawal of subscription to stock. 33 L.R.A. 593. 

Rescission of subscription for fraud and misrepresentation in procuring it. 33 L.R.A. 
721. 

——after insolvency of corporation. 31 L.R.A.(N.S.) 900. 

Effect of promoter’s fraud on corporation’s right against subscriber. 25 L.R.A. 100. 


§ 4525. Books opened for subscriptions. After the secretary of state issues 
the certificates of incorporation as provided in section 4512, the directors 
named in the articles of incorporation must proceed in the manner specified 
or provided in their by-laws, or, if none, then in such manner as they may 
by order adopt, to open books of subscription to the capital stock then 
unsubscribed, and to secure subscriptions to the full amount of the fixed 
capital; and to levy and collect assessments thereon in the manner provided 
by article 7 [10] of this chapter. [R. C. 1905, § 4192; Civ. C. 1877, § 396; R. C. 
1895, A ds | 


e reference at the conclusion of this section to “article 7 of this chapter” is incor- 
rect. It should be “ article 10.” The error originated in R. C. 1895, § 2824, which has 
a marginal reference to Civ. C., § 396, and the latter correctly refers to the article con- 
stituting article 10 in the present compilation. The error in R. C. 1895 was repeated 
in R. C. 1899, § 2874. : 


§ 4526. May forfeit stock or recover subscription. When a corporation 
is authorized by the terms of subscription, or otherwise, to forfeit stock for 
nonpayment, it may either forfeit the stock, or recover the amount of the sub- 
scription, but it cannot do both. [R. C. 1905, § 4193; Civ. C. 1877, § 397; 


R. C. 1899, § 2875.] 
Lien of corporation on stock. 11 Am. Dec. 581. | 
Action by corporation for unpaid balance of subscription after sale of forfeited stock. 
1 L.R.A.(N.S.) 902. - 7 


§ 4527. Stock negotiable. How indorsed. All corporations for profit must 
issue certificates of stock when fully paid up, signed by the president and 
secretary, and may provide in their by-laws for the issuance of certifi- 
eates prior to the full payment under such restrictions and for such purposes 
as their by-laws provide. Upon all certificates of stock which are fully paid 
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up, issued by a corporation, shall be indorsed the words “‘ fully paid up.’’ 
When certificates of stock are issued before they are fully paid up the secre- 
tary shall, before the same are issued, indorse thereon the amount which has 
been paid. No corporation shall issue any certificates of stock under an agree- 
ment or with the understanding that the full par value shall not be paid. 
Any officer of a corporation who issues certificates of stock in violation of 
the provisions of this chapter, or who has knowledge thereof, and does not at 
the time dissent therefrom in writing shall be liable to the creditors of the 
corporation and to purchasers in good faith of such stock for all damages 
they may sustain thereby. Whenever the capital stock of any corporation 
is divided into shares, and certificates thereof are issued, such shares of stock 
are personal property and may be transferred by indorsement by the sig- 
nature of the proprietor or his attorney or legal representative, and delivery 
of the certificate; but such transfer is not valid except between the parties 
thereto, until the same is so entered upon the books of the corporation as 
to show the names of the parties by and to whom transferred, the number or 
designation of the shares and the date of the transfer. [R. C. 1905, § 4194; 
Civ. C. 1877, § 398; R. C. 1895, § 2876.] 

Pledgee of stock in whose name it stands on corporate records may vote it. Re Argus 
Print Co., 1 N. D. 434, 48 N. W. 347, 12 L.R.A. 781, 26 Am. St. Rep. 639. 

Stock may be Pape priority of transfer over judgment creditor. Van Cise v. Bank, 
4 D. 485, 33 N. W. 897; Doty v. Bank, 3 N. D. 9, 53 N. W. 77. 

Transfer under execution sale. Wan Cise v. Bank, 4 D. 485, 33 N. W. 897. 

Directors may not without consent of all stockholders dispose of original stock except 
on full payment of its par value, or under aller for its payment in by-laws. 
Anderson v. Scandia Mining Syndicate, 26 S. D. 558, 128 N. W. 1016. 

Right of predgee of stock without transfer on corporate books is superior to that of 
subsequent attaching creditor of pledgor. State Bkg. & T. Co. v. Taylor, 25 8. D. 581, 
29 L.R.A.(N.S.) 523, 127 N. W. 590. 

Mandamus lies to compel record of transfer of corporate stock on fed Sa ay books 
by officers. Amidon v. Florence Farmers’ Elevator Co., 28 S. D. 24, 132 N. W. 166. 

To what extent may transfers of stock be restricted. 57 Am. St. Rep. 379. 

Duty of corporation to transfer stock on books. 136 Am. St. Rep. 1027. 

Mandamus to compel transfer of stock. 51 Am. Rep. 798. 

Power of court to compel foreign corporation to register transfer of stock. 3 
L.R.A.(N.S.) 551. 

Right to the aid of equity to compel a corporation to transfer on its books stock 
acquired in aid of a conspiracy. 24 L.R.A.(NS.) 108. 

ty of corporation as to transfer of stock held in trust. 15 L.R.A. 643. 

Right of corporation to refuse to transfer stock on its books because of objections of 
former holder. 27 L.R.A.(N.S.) 200. 

Validity of pledge or transfer of stock of corporation when not made in books of com- 
pany, as against attachments, executions or subsequent transfers. 67 L.R.A. 656; 20 

.R.A.(N.S.) 996. 

§ 4528. For what stock and bonds can be issued. No corporation shall 
issue stock or bonds except for money, labor done or property, estimated at 
its true money value, actually received by it, and all the officials of a corpora- 
tion who consent to the issuance of stock or bonds for labor or property in 
excess of its actual cash value, or who have knowledge thereof and do not 
at the time dissent therefrom in writing shall be jointly and severally liable 
to the creditors of such corporation for the difference between the actual 
cash value of such labor or property at the time such stock or bonds were 
issued and the par value of the stock or bonds issued therefor. [R. C. 1905, 
§ 4195; Const. § 188; R. C. 1899, § 2877.] 

Right of corporation itself to complain that property purchased by it was of less 
value than the stock issued in exchange therefor, in the absence of actual fraud. 19 


L.R.A.(N.S.) 115. 
Payment for corporate stock with unpatented formula or invention. 16 L.R.A.(N-S.) 


§20. 
Payment for stock by transfer of property ae protection against liability to creditors 
of corporation. 42 L.R.A. 593. 
§ 4529. Note for payment for stock. No note or obligation given by a 
stockholder, whether secured by pledge or otherwise, shall be considered as 
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payment of any part of the capital stock; but the capital stock shall be paid 
in, either in cash, or in the manner provided in this article. [R. C. 1905, 
§ 4196; R. C. 1895, § 2878.] 

Commercial paper as payment of subscription to stock. 35 L.R.A.(N.S.) 80. 

§ 4530. Excess void. A corporation whose capital is limited by its articles 
of incorporation, either in amount or in number of shares, cannot issue valid 
certificates in excess of the limit thus prescribed. [R. C. 1905, § 4197; Civ. C. 
1877, § 399; R. C, 1895, § 2879.] 

audulent and overissued stock. 87 Am. St. Rep. 847. 

§ 4531. Corporation may own its stock. Unless otherwise provided, a 
corporation may purchase, hold and transfer shares of its own stock from 
its surplus profits, or as provided in the article on assessments of stock, or by 
the unanimous consent in writing of all its stockholders, in such manner and 
for such price or consideration as the said stockholders may unanimously 
decide upon. [R. C. 1905, § 4198; Civ. C. 1877, § 400; 1898, ch. 10, § 1; R. C. 
1899, § 2880.] | 

Corporation in failing circumstances cannot borrow money to purchase its shares. 
Adams & Westlake Co. v. Deyette, 5 8. D. 418, 59 N. W. 214, 49 Am. St. Rep. 887; Adams 
& Westlake Co. v. Deyette, 8 S. D. 119, 65 N. W. 471, 59 Am. 8t. Rep. 751, 31 L.R.A. 497; 
Tolman v. Mica Co., 4 D. 4, 22 N. W. 505. 

Directors may not without consent of all stockholders dispose of original stock except 
on full payment of its par value, or under provisions for its payment in by-laws. 
Anderson v. Scandia Mining Syndicate, 26 8. D. 558, 128 N. W. 1016. 

ena that contract by corporation in selling stock to repurchase it at buyer’s 
option is ultra vires, it does not follow that statute renders void the condition under 
day purchaser may rescind. Sweeny v. United Underwriters Co., 29 8. D. 576, 137 

. W. 379. 

In suit on note given for corporate stock, it is no defense that defendant tendered 
back stock, with notice of rescission, and demanded return of note. German Mercantile 
Co. v. Metz, 21 N. D. 230, 130 N. W. 221. 

Power of corporation to deal in its own stock. 18 L.R.A. 254. 

Right of corporation to purchase its own shares of stock. 61 L.R.A. 621; 25 L.R.A. 
(N.S.) 50; 30 LR.A.(N.S.) 694; 33 Am. St. Rep. 339. 

§ 4582. Dividend belongs to whom. A dividend belongs to the person in 
whose name the stock stands upon the books of the corporation on the day 
when it becomes payable. [R. C. 1905, § 4199; Civ. C. 1877, § 401; R. C. 1899, 
§ 2881.] 

Dividends and rights and remedies of stockholders with respect thereto. 99 Am. Dec. 
761. 

Right of creditor of stockholder to share in dividends. 41 L.R.A.(N.S.) 999. 

Right to dividends on transfer of stock. 45 L.R.A. 392. ies Ween 

Right, as between life tenant and remainderman, in dividends or distributions made 
by corporations. 45 L.R.A. 394; 12 L.R.A.(NS.) 768; 35 L.R.A.(N.S.) 563; 24 Am. 


ne 169; 54 Am. Rep. 264; 118 Am. St. Rep. 162. 
ight to increased stock and stock dividends as between owner of capital and income. 


16 L 461. 
ARTIOLE 4.— CoRPORATE POWERS. 


§ 4533. Powers of corporations. Every corporation as such has power: 

1. To have succession by its corporate name for the period limited, not ex- 
ceeding twenty years, if a corporation for profit; and if not a corporation for 
profit, perpetually, subject to the power of the legislative assembly as here- 
inbefore declared. 

2. To sue and be sued in any court. 

3. To make and use a common seal and alter the same at pleasure. 

4. To purchase, hold, transfer and convey such real and personal prop- 
erty as the legitimate purposes of the corporation may require, not exceeding 
in any case any amount limited by law. 

5. To appoint such subordinate officers and agents as the business of the 
corporation may require, and to allow them suitable compensation. 

6. To make by-laws not inconsistent with the law of the land for the man- 
agement of its property, the regulation of its affairs and for the transfer of 


its stock. 
1081 


§§ 4533-4534 CIVIL CODE. Corporations. 


7. To admit stockholders or members and to sell their stock or shares fo 
the payment of assessments or installments. 7 

8. To enter into any obligations or contracts essential to the transacting 
of its ordinary affairs, or for the purposes of the corporation. 

9. The powers of banking corporations are prescribed in sections 4640 and 


_ In addition to the above enumerated powers and to those expressly given 
In any other statute under which it is incorporated, no corporation shall 
possess or exercise any corporate powers, except such as are necessary to the 
exercise of the powers enumerated and given. [R. C. 1905, § 4200; Civ..C. 


1877, § 402; R. ©. 1895, § 2882.] 
to similar provision in Cal. Civ. Code, § 354, see McKiernan v. Lenzen, 56 Cal. 61; 
Anglo-California Bank v. Grangers’ Bank, 63 Cal. 359; Underhill v. Santa Barbara 
Land Bldg. & Improv. Co., 93 Cal. 300, 28 Pac. 1049; Bates v. Coronado Beach Co., 109 
Cal. 160, 41 Pac. 855; Vercoutere v. Golden State Land Co., 116 Cal. 410, 48 Pac. 375; 
San Luis Water Co. v. Estrada, 117 Cal. 168, 48 Pac. 1075; Granite Gold Min. Co. v. 
Maginnéss, 118 Cal. 131, 50 Pac. 269; Savings Bank v. Barrett, 126 Cal. 413, 58 Pac. 914. 

2. Complaint must allege that plaintiff is corporation, or state facts showing that it 
oe person with capacity to sue. McConnon v. Laursen, 22 N. D. 604, 135 N. W. 

Right of corporation to sue for libel. 2 L.R.A.(N.S.) 741. 
oe Corporate seal, adoption of and effect and necessity for its use. 50 Am. St. Rep. 

Effect of seal as evidence. 64 Am. St. Rep. 260. 

From what contracts may seal be omitted. 13 Am. Dec. 561. 

Seal as affecting negotiability of bill or note of corporation. 35 L.R.A. 606. 

4 Capacity of corporation to take title to real property. 94 Am. Dec. 381. 

Right to locate mining claim. 7 L.R.A.(N.S.) 816. 

How and by whom may conveyances by corporation be executed. 23 Am. Dec. 743. 

Conveyance by corporation of land held adversely. 35 L.R.A.(N.S.) 748. 

Power to deal in stock of other corporations. 18 L.R.A. 252; 28 Am. Rep. 15; 36 
Am. St. Rep. 134. 

Rd acto a as beneficiaries of charitable bequest. 14 L.R.A.(N.S.) 140; 37 L.R.A. 
-) 1019. 

8. Ultra vires contracts of corporations. 13 Am. Dec. 108; 70 Am. St. Rep. 156. 

Contracts forbidden by their charters or other statutes. 51 Am. Dec. 341. 

Power to borrow money. 111 Am. St. Rep. 309. 

Power to give evidence of indebtedness and security therefor. 111 Am. St. Rep. 309. 

Power of corporation to issue accommodation paper. 9 L.R.A.(N.S.) 193. . 

Commercial paper of corporation as payment of corporate debt. 35 L.R.A.(N.S.) 79. 

Liability under continuing guaranty running to corporation for goods sold or credits 
extended after a change in the corporation. 14 L.R.A.(NS.) 1231. . 

Power of corporation organized for the manufacture and sale of liquor to enter into 
contracts of guaranty or suretyship on behalf of its customers, or prospective customc. 3. 
27 L.R.A.(N.S.) 186. 

Liability of corporation on contracts of promoters. 26 L.R.A. 544. 

Enforceability of loan to private corporation, which alone, or in connection with existing 
indebtedness, exceeds the corporation’s power to incur indebtedness. 11 L.R.A.(N.S.) 
598. 


8. Corporation as trustee for charitable trust. 14 L.R.A.(N.S.) 111; 37 L.R.A.(N.S8.) 
1011. 

Power of corporation to insure life of officer for benefit of corporation. 16 L.R.A. 
(N.S.) 1020. 


Practice of law or medicine by corporation. 32 L.R.A.(N.S.) 56. 

§ 4534. By-laws. Who adopt. When. Every corporation formed under 
this chapter must within one month after filing articles of incorporation adopt 
a code of by-laws for its government, not inconsistent with the constitution 
and laws of this state. The assent of stockholders representing a majority 
of all the subscribed capital stock, or of a majority of the members, if there 
is no capital stock, is necessary to adopt by-laws, if they are adopted at a 
meeting called for that purpose; and in event of such meeting being called 
notice thereof shall be published two times, once in each week, for two suc- 
cessive weeks in some newspaper published in the county in which the princi- 
pal place of business of the corporation is located, or if none is published 
therein, then in a newspaper published at the seat of government. 
The written assent of the holders of two-thirds of the stock, or of two- 
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thirds of the members, if there is no capital stock, shall be effectual to adopt 
a code of by-laws without a meeting for that purpose; provided, however, that 
any corporation incorporated in this state after the taking effect of this act 
may by its articles of incorporation provide that each stockholder shall have 
only one vote on any question arising at any of its stockholders’ meetings 
regardless of the amount of stock owned; provided, further, that any cor- 
poration may amend its articles of incorporation at any time and adopt such 
provisions of unit vote by a unanimous vote of all'stockholders owning stock 
in such corporation. [1911, ch. 104; R. C. 1905, § 4201; Civ. C. 1877, § 408; 
R. C. 1895, § 2883.] . 


Secretary can recover for extra services without showing by by-laws that services 
pertain to duties of office. Edwards v. Railway Co., 4 D. 549, 33 N. W. 100. 

By-laws, what may adopt. 85 Am. Dec. 617. 

Mandamus to enforce provision of by-laws of corporation. 32 L.R.A. 578. 

As to similar provision in Cal. Civ. Code, § 301, see McFadden v. Los Angeles County, 
74 Cal. 571, 16 Pac. 397; Vercoutere v. Golden State Land Co.,.116 Cal. 410, 48 Pac. 
375; Welle v. Black, 117 Cal. 157, 37 L.R.A. 619, 59 Am. St. Rep. 162, 48 Pac. 1090. 

§ 4535. Scope of by-laws. A corporation may by its by-laws, when no 
other provision is specially made, provide: 

1. The time, place and manner of calling and conducting its meetings. 

2. The number of stockholders or members constituting a quorum. 

3. The mode of voting by proxy. 

4. The time of the annual election for directors and the mode and manner 
of giving notice thereof. 

5. The compensation and duties of officers. 

6. The manner of election and the tenure of office of all officers other than 
the directors; and, 

7. Suitable penalties for violation of by-laws, not exceeding in any case 
one hundred dollars for any one offense. [R. C. 1905, § 4202; Civ. C. 1877, 
§ 404; R. C. 1899, § 2884.] 

Limitations on power to enact by-laws. 43 Am. St. Rep. 152. 

By-laws restricting transfer of stock. 27 L.R.A. 271. 

Effect of by-law requiring transfer of stock on books. 67 L.R.A. 672. 
ree of by-law on stockholder’s right to inspect corporate books. 20 L.R.A.(N.S.) 
ore) by by-law on corporate stock as notice of lien to pledgee or assignee. 39 L.R.A. 

S.) 295. 

As te similar provision in Cal. Civ. Code, § 303, see Wickersham v. Brittan, 93 Cal. 
34, 15 L.R.A. 106, 28 Pac. 792, 29 Pac. 51; People’s Home Sav. Bank v. Superior Ct., 
104 Cal. 649, 29 L.R.A. 844, 43 Am. St. Rep. 147, 38 Pac. 452; Market Street R. Co. v. 
Hellman, 109 Cal. 571, 42 Pac. 225. 

8. Right to vote by proxy under by-laws. 18 L.R.A. 584; 29 L.R.A. 845. 

4. Regulation by by-laws of elections by private corporations. 18 L.R.A. 582. 

Modification by by-law of quorum for meeting of stockholders. 21 L.R.A. 175. 

5. By-laws silent as to compensation and official duties, how construed. Edwards 
v. Fargo & Southern Ry., 4 Dak. 549, 33 N. W. 100. . 

6. By-law to compel acceptance of office. 24 L.R.A. 492. 

§ 4536. Religious corporations, how officered. In addition to the provisions 
of section 4535, religious corporations may in their by-laws provide for 
the number and qualifications of their officers and directors, and the time 
and mode of their election or appointment, their tenure of office, and the 
qualifications of voters at meetings of the members, for their election. The 
board of trustees, vestry, chapter, governing committee, or other like body, 
having charge of the temporal concerns and property of any religious asso- 
ciation which has become a corporation, shall constitute the board of directors 
of such corporation, and shall be of such number as may be determined 
by the by-laws of the corporation, and may be appointed or elected, and act, 
at such time and in such manner as may be in conformity with, or provided 
by the general laws, canons, rules, regulations, usages or discipline of the 
religious organization to which the members of such corporation are at- 
tached. [R. C. 1905, § 4203; 1901, ch. 146.] 
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§ 4537. Record. Certificates. Repeal of by-laws. All by-laws adopted 
must be certified by a majority of the directors and secretary of the corpora- 
tion and copied in a legible hand in some book kept in the office of the cor- 
poration to be known as the ‘‘ book of by-laws,’’ and no by-laws shall take 
effect until so copied, and the book shall then be opened to the inspection of 
the public during office hours of each day except holidays. The by-laws may 
be repealed or amended or new by-laws may be adopted at the annual meet- 
ing or at any other meeting of the stockholders or members, called for that 
purpose by the directors, by a vote representing two-thirds of the subscribed 
stock, or by two-thirds of the members; or the power to repeal and amend 
the by-laws and to adopt new by-laws may by a similar vote at any such 
meeting be delegated to the board of directors. The power when delegated 
may be revoked by a similar vote at any regular meeting of the stockholders 
or members. Whenever any amendment or new by-law is adopted it shall be 
copied in the ‘book of by-laws with the original by-laws and immediately after 
them, and shall not take effect until so copied. If any by-law is repealed, the 
fact of the repeal with the date of the meeting at which the repeal was enacted 
shall be stated in the said book and until so stated the repeal shall not take 


effect. [R. C. 1905, § 4204; Civ. C. 1877, § 405; BR. C. 1899, § 2885.] 
Effect of by-laws as notice. 25 L.R.A. 48. 


§ 4538. Election of directors. The directors of a corporation must be 
elected annually by the stockholders or members unless otherwise expressly 
provided, and if no provision is made in the by-laws for the time of election, 
the election must be held on the first Tuesday in June. Notice of election 
of directors must be given for the same time and in the same manner as 
ee in section 4534. [R. C. 1905, § 4205; Civ. C. 1877, § 406; R. C. 1895, 

886. 

§ 4539. Same. At the first meeting at which by-laws are adopted, or at 
such subsequent meeting as may then be designated, directors must be elected 
to hold their offices for one year and until their successors are elected and 
qualified. [R. C. 1905, § 4206; Civ. C. 1877, § 406; R. C. 1899, § 2887.] 


Transferee of stock upon corporate records qualified to become director, if transfer not 
made for fraudulent purpose. In re Argus Printing Co., 1 N. D. 434, 48 N. W. 347.. 


§ 4540. Manner of voting. All elections of directors must be by ballot 
and every stockholder shall have the right to vote, in person or by proxy, the 
number of shares standing in his name as provided in section 4547, for as 
many persons as there are directors to be elected, or to cumulate such shares 
and give one candidate as many votes as the number of directors multiplied 
by the number of his shares of stock shall equal, or to distribute them on the 
Same principle among as many candidates as he shall think fit. The persons 
receiving the highest number of votes shall be declared elected. [R. C. 1905, 


§ 4207; Civ. C. 1877, § 406; R. C. 1895, § 2888.] 

Pledgee may vote pledged stock. Re Argus Print. Co., 1 N. D. 434, 48 N. W. 347, 12 
L.R.A. 781, 26 Am. St. Rep. 639. 

Voting by proxy. 27 Am. Dec. 60. 

As to similar provision in Cal. Civ. Code, § 307, see Wickersham v. Brittan, 93 Cal. 
34, 15 L.R.A, 106, 28 Pac. 792, 29 Pac. 51; Dulin v. Pacific Wood & Coal Co., 103 Cal. 
357, 35 Pac. 1045, 37 Pac. 207; Market Street R. Co. v. Hellman, 109 Cal. 571, 42 Pac. 
225; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 47 Pac. 450, 1 Am. Neg. Rep. 
9; Krause v. Durbrow, 127 Cal. 681, 60 Pac. 438. 


§ 4541. Number and power of directors. Unless otherwise expressly pro- 
vided, the corporate powers, business and property of all corporations formed 
under this chapter must be exercised, conducted and controlled by a board 
of not less than three nor more than eleven directors, to be elected from 
among the holders of stock; or when there is no capital stock, then, from 
the members of such corporation, and at least one of such directors must be 
a resident of this state and the removal of such resident director from the 
state shall create a vacancy in his office. Directors of corporations for profit 
must be holders of stock therein in an amount to be fixed by the by-laws of 
the corporation. Directors of all other corporations must be members thereof. 
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Unless a quorum is present and acting, no business performed, or act done, 
is valid, as against the corporation. Whenever a vacancy occurs in the office 
of director, unless the by-laws of the corporation otherwise provide, such 
vacancy must be filled by an appointee of the board; provided, that the 
trustees or directors of any private corporation created for religious, educa- 
tional, or benevolent purposes, may number not less than three nor more 
than twenty-one, and may be elected at such times, and for such periods, 
and in such manner, and their qualifications be such as may be provided by 
the articles of incorporation or by-laws of such corporation. [R. C. 1905, 
§ 4208 ; 1897, ch. 57; R. C. 1899, § 2889. 


Transferee of stock upon corporate records qualified to become director if tranefer not 
made for fraudulent purpose. In re Argus Printing Co., 1 N. D. 434, 48 N. W. 347. 

Cashier of bank must act within scope of power authorized by directors. North Star 
Boot & Shoe Co. v. Stebbins, 2 8. D. 74, 48 N. W. 833. 

Adoption of agreement of promoter may be implied from acts of corporation. Huron 
Printing & Binding Co. v. Kittleson, 4 S. ». 520, 57 N. W. 233. 

Has power to bring suit. Must act as board. Minnehaha County v. Thorne, 6 S. D. 
449, 61 N. W. 688. 

Stock transferable to qualify person as director if not made for fraudulent purposes. 
Re Argus Print. Co., 1 N. D. 434, 48 N. W. 347, 12 L.R.A. 781, 26 Am. St. Rep. 639. 

Power to bring suit is in board of directors. Minnehaha County v. Thorne, 6 S. D. 
449, 61 N. W. 688. . 

Officers not bound by contracts unauthorized by directors. Des Moines Mfg. Co. v. 
Milling Co., 9 S. D. 542, 70 N. W. 839. 

Bank not liable for fraud of its officer in individual capacity in securing release of 
mortgage upon land sold bank. Staples v. Bank, 8 8. D. 222, 66 N. W. 314. 

Cashier cannot contract for pure of merchandise for bank. N. S. Shoe Co. v. 
Stebbins, 2 S. D. 74, 48 N. W. 833. © 
_ Adoption of promoter’s eement may be by implication. Huron Printing Co. v. 
Kittleson, 4 8. D. 520, 57 N. Ww. 233; Dedrick v. Mortgage Co., 12 8. D. 59, 80 N. W. 158. 

Officers cannot diminish capital in anticipation of insolvency. Adams & Westlake Co. 
v. Deyette, 8 S. D. 119, 65 N. W. 471, 59 Am. St. Rep. 751, 31 L.R.A. 497. 

Validity of contracts between a director and his corporation. 139 Am. St. Rep. 598. 
ra of corporation on negotiable paper executed by officer or agent. 21 L.R.A. 

-) 1046. 

Standard or degree of care of directors of a corporation. 55 L.R.A. 752. 

Liability of directors for acts in excess of their power. 55 L.R.A. 758. 
for their own acts and omissions with respect to matters within their authority. 
55 L.R.A, 761. , 

——for permitting business before capital stock is all subscribed. 35 L.RA.(NS.) 
453. 


for corporate debts where they sell the entire corporate property and distribute 
the proceeds. 26 L.R.A.(N.S.) 267. 
for personal injuries resulting from tort. 89 L.R.A.(N.S.) 901. 
to corporation for amount it has been compelled to pay because of their tort. 40 
L.R.A.(NS.) 1102. ; 
Jurisdiction of equity over suits by corporation or its representative to hold the 
directors liable for losses occasioned by their fraud, bad faith or negligence. 8 L.R.A. 
N.S.) 739. 
As is similar provision in Cal. Civ. Code, § 805, see Salfield v. Sutter County Land 
Improv. & R. Co., 94 Cal. 546, 29 Pac. 1105; Rozecrans Gold Min. Co. v. Morey, 111 _ 
Cal. 114, 48 Pac. 585; Pacific Bank v. Stone, 121 Cal. 202, 53 Pac. 634; Savings Bank 
v. Barrett, 126 Cal. 413, 58 Pac. 914; Porter v. Lassen County Land & Cattle Co., 127 
Cal. 261, 59 Pac. 563; Brown v. Valley View Min. Co., 127 Cal. 630, 60 Pac. 424; Curtin 
v. Salmon River Hydraulic Gold Min. & Ditch Co., 130 Cal. 345, 80 Am. St. Rep. 132, 
62 Pac. 552; Bassett v. Fairchild, 132 Cal. 637, 52 L.R.A. 611, 61 Pac. 791, 64 Pac. 1082. 


§ 4542. Organization and election of officers. Immediately after their 
election the directors must organize and elect a president of the corporation, 
who must be one of their number, a secretary and treasurer. They must 
perform the duties enjoined on them by law and the by-laws of the cor- 
poration. A majority of the directors is a sufficient number to form a board 
for the transaction of business, and every decision of a majority of the 
directors forming such board, made when duly assembled, is valid as a 


_ TR. C. 1905, § 4209; Civ. C. 1877, § 408; R. C. 1895, § 2890. 
pia gare rae ian receiver oS failure of corporation . elect officers. 20 L.R.A. 213. 


Aa to similar provision in Cal. Civ. Code, § 308, see Smith v. Los Angeles Immigra- 
tion & Land Co-op. Asso., 78 Cal. 289, 12 Am. St. Rep. 53, 20 Pac. 677; Alta Silver 
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Min. Co. v. Alta Placer Min. Co., 78 Cal. 629, 21 Pac. 373; Wiekersham v. Brittan, 93 

Cal. 34, 15 L.R.A. 106, 28 Pac. 792, 29 Pac. 51; Smith v. Dorn, 96 Cal. 73, 30 Pac. 1024; 

Pacific Bank v. Stone, 121 Cal. 202, 53 Pac. 634; Porter v. Lassen County Land & Cattle — 

me cp Cal. 261, 59 Pac. 563; Bank of National City v. Johnston, 6 Cal. Unrep. 418, 60 
ac. ‘ 

§ 4543. Dividends only from profits. Limitations of indebtedness. Excep- 
tion. The directors of corporations must not make dividends except from 
the surplus profits arising from the business thereof; nor must they divide, 
withdraw or pay to the stockholders, or any of them, any part of the capital 
stock, nor must they create debts beyond the subscribed capital stock, or 
reduce or increase the capital stock, except as specially provided by law; 
provided, however, that the above limitation as to the creation of debts shall 
not apply to the policy risks of insurance companies on which no loss has 
occurred, or the notes, bonds or debentures of any loan or trust company, 
organized under the provisions of this chapter, when payment of such notes, 
bonds or debentures shall be secured by the actual transfer of real estate by 
trust deed or mortgage for the payment of such notes, bonds or debentures, 
which said real estate so transferred shall be of twice the value of the par 
value of such notes, bonds and debentures; provided, further, that such 
limitation shall not apply to any loan or trust company’s guarantee of pay- 
ment after transfer of any note, bond or debenture when the same is secured 
by trust deed or mortgage as above stated; provided, further, that the 
above limitation as to the creation of debts shall not apply to certificates and 
debentures issued by investment companies for the creation of an investment 
fund where the holder of such certificates or debentures shall by the terms 
of the same, participate in the earnings of such investment fund. [1909, ch. 
63; R. C. 1905, § 4210; Civ. C. 1877, § 409; 1889, ch. 81, § 1; R. C. 1895, § 2891.] 

As to similar provision in Cal. Civ. Code, § 309, see Kohl v. Lilienthal, 81 Cal. 378, 
6 L.R.A. 520, 20 Pac. 401, 22 Pac. 689; Excelsior Water & Min. Co. v. Pierce, 90 Cal. 
131, 27 Pac. 44; Underhill v. Santa Barbara Land Bldg. & Improv. Co., 93 Cal. 300, 28 
Pac. 1049; Market Street R. Co. v. Hellman, 109 Cal. 571, 42 Pac. 225; Vercoutere v. 
Golden State Land Co., 116 Cal. 410, 48 Pac. 375; Sacramento Bank v. Pacific Bank, 
124 Cal. 147, 45 L.R.A. 863, 71 Am. St. Rep. 36, 56 Pac. 787; Santa Rosa Nat. Bank v. 
Barnett, 125 Cal. 407, 58 Pac. 85; Schaake v. Eagle Automatic Can Co., 135 Cal. 472, 
63 Pac. 1025, 67 Pac. 759. . 

§ 4544. Penalty for violation of last section. For a violation of the pro- 
visions of the last section the directors under whose administration the 
same may have happened, except those who may have caused their dissent 
therefrom to be entered at large on the minutes of the directors at the time, 
or were not present when the same did happen, are, in their individual and 
private capacity, jointly and severally liable to the corporation, and to the 
ereditors thereof, in the event of its dissolution, to the full amount of the 
capital stock so divided, withdrawn, paid out, or reduced, or debt contracted ; 
and no statute of limitations is a bar to any action against such directors 
for any sums for which they are made liable by this section. There may, 
however, be a division and distribution of the capital stock of any corporation 
which remains after the payment of all its debts, upon its dissolution or the 
expiration of its term of existence. [R. C. 1905, § 4211; Civ. C. 1877, § 409; 
R. C. 1895, § 2892.] 

§ 4545. False certificate or notice. Any officer of a corporation who will- 
fully gives a certificate, or willfully makes an official report, public notice 
or entry in any of the records or books of the corporation concerning the 
corporation or its business, which is false in any material representation, 
shall be liable for all damages resulting therefrom to any person injured 
thereby; and if two or more officers unite or participate in the commission 
of any of the acts herein designated, they shall be jointly and severally liable. 
[R. C. 1905, § 4212; Civ. C. 1877, § 409; R. C. 1895, § 2893.] 


False statements in reports required by statute to be made to public officers as basis 
of action by individuals at common law for deceit against directors personally. 6 L.R.A. 
(N.S.) 872. 


1086 


Corporations. CIVIL CODE. §§ 4546-4549 


§ 4546. Removal of directors. No director shall be removed from office, 
unless by a vote of two-thirds of the members, or of stockholders holding 
two-thirds of the capital stock, at a general meeting held after notice of 
the time and place and of the intention to propose such removal. Meetings of 
stockholders for thig purpose may be called by the president, or by a majority 
of the directors, or by members or stockholders holding at least one-half of 
the votes. Such calls must be in writing and addressed to the secretary, 
who must thereupon give notice of the time, place and object of the meeting 
and by whose order it was called. If the secretary refuses to give the notice, 
or if there is none, the call may be addressed directly to the members or 
stockholders, and be served as a notice, in which case it must specify the 
time and place of meeting. The notice must be given in the manner provided 
in section 4534, unless other express provision has been made therefor in the 
by-laws. In case of removal the vacancy may be filled by election at the 
same meeting. [R. C. 1905, § 4218; Civ. C. 1877, § 410; R. C. 1899, § 2894.] 


Part of board of directors cannot hold special meeting without previous notice at 
branch office, and transfer practically all the corporate property. Summers v. Glenwood 
G. & S. Min. Co., 15 S. D. 20, 86 N. W. 749. 

Right of attorney-general or other representative of state to maintain suit or pro- 
ceeding to remove officers of private corporation. 18 L.R.A.(N.S.) 672. 

Power of directors to remove their own appointee who is one of the class of officers to 
whom the management of the business is confided. 23 L.R.A.(N.S.) 1293. 

§ 4547. Quorum. Proxy. At all elections or votes had for any purpose 
there must be a majority of the subscribed capital stock, or of the members, 
represented either in person or by proxy in writing. Every person acting 
therein in person, or by proxy, or representative must be a member thereof 
or a bona fide stockholder, having stock in his own name on the stock books 
of the corporation at least ten days prior to the election. Any vote or election 
had other than in accordance with the provisions of this article is voidable 
at the instance of absent stockholders or members and may be set aside by 
petition to the district court of the county where the same was held. Any 
regular or called meeting of the stockholders or members may adjourn from 
day to day, or from time to time, if for any reason there is not present a 
majority of the subscribed stock or members, or no election had, such adjourn- 
ment and the reasons therefor being recorded in the journal of proceedings 
of the board of directors. [R. C. 1905, § 4214; Civ. C. 1877, § 411; R. C. 1895, 
§ 2895. ] 

Irrevocable proxies. 56 Am. St. Rep. 138. 

As to similar provision in Cal. Civ. Code, § 312, see Wright v. Central California 
Colony Water Co., 67 Cal. 532, 8 Pac. 70; Wickersham v. Brittan, 93 Cal. 34, 15 L.R.A. 
106, 28 Pac. 792, 29 Pac. 51; People’s Home Sav. Bank v. Superior Ct., 104 Cal. 649, 
29 L.R.A. 844, 43 Am. St. Rep. 147, 38 Pac. 452; Market Street R. Co. v. Hellman, 109 
Cal. 571, 42 Pac. 225; San Diego, 0. T. & P. B. R. Co. v. Pacific Beach Co., 112 Cal. 53, 
33 L.R.A. 788, 44 Pac. 333; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 35 


L.R.A. 309, 56 Am. St. Rep. 119, 47 Pac. 582; Krause v. Durbrow, 127 Cal. 681, 60 Pac. 
438, 


§ 4548. Election failing. If from any cause an election does not take place 
on the day appointed in the by-laws, it may be held on any day thereafter as 
provided for in such by-laws, or to which such election may be adjourned, 
or ordered by the directors. If an election has not been held at the ap- 
pointed time, and no adjourned or other meeting for the purpose has been 
ordered by the directors, a meeting may be called by the stockholders as pro- 
He 4 section 4546. ([R. C. 1905, § 4215; Civ. C. 1877, § 412; R. C. 1899, 

896. 

§ 4549. Action. Election confirmed or new one ordered. Upon the ap- 
plication of any person or body corporate aggrieved by any election held 
by any corporate body, or any proceedings thereof, the district judge of the 
district in which such election is held must proceed forthwith summarily to 
hear the allegations and proofs of the parties or otherwise inquire into the 
matters of complaint, and thereupon confirm the election, order a new one 
or ‘direct such other relief in the premises as accords with right and justice. 
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Before any proceedings are had under this section, five days’ notice thereof 
must be given to the adverse party, or those to be affected thereby. [R. C. 


1905, 4216; Civ. C. 1877, § 412; RB. C. 1899, § 2897 + 
to similar provision in Oal. Civ. Code, § 315, see Wickersham v. Brittan, 93 Cal. 
84, 15 L.R.A. 106, 28 Pac. 792, 29 Pac. 51; Dulin v. Pacific Wood & Coal Co., 103 Cal. 
357, 35 Pac. 1045, 37 Pac. 207; Whitehead v. Sweet, 126 Cal. 67° 58 Pac. 376. 


§ 4550. Where meetings held. The meetings of the stockholders and boards 
of directors for the election of officers of a corporation must be held at its 
office or principal place of business within this state, and the corporate 
records must be kept at such office or principal place of business. All other 
meetings of the board of directors may be held at such place, within or 
without the state, as may be provided in the by-laws; provided, that the 
meetings of the board of directors of a railway corporation may be held at 
the business office of such corporation without the state as well as at its 
principal place of business within the state. [R. C. 1905, § 4217; 1897, ch. 116; 
R. C. 1899, § 2898.] 

§ 4551. Same. The meetings of the board of directors of any private 
corporation created and existing or which may hereafter be created under 
and by virtue of the laws of the state of North Dakota, having one or more 
directors, resident in this state or having duly appointed an agent resident 
in this state upon whom service may be made, may be held at any place 
mentioned and provided in its by-laws either within or without the state. 
[R. C. 1905, § 4218 ; 1895, ch. 36, § 1; RB. C. 1899, § 2899.] 

§ 4552. Meetings, how called. When no provision is made in the by-laws 
for regular meetings of the directors and the mode of calling special meetings, 
all meetings must be called by special notice in writing, to be given to each 
director by the secretary on the order of the president, or if there is none, 
on the order of two directors. [R. C. 1905, § 4219; Civ. C. 1877, § 412; RB. C. 
1899, § 2900. ] 

rovision as to giving notice of meeting not mandatory; a meeting when all are pres- 
ent may be legal. Troy Min. Co. v. White, 10 S. D. 475, 74 N. W. 236, 42 L.R.A. 549. 

Validity of acts done at meetings not properly called. 18 Am. Dec. 102. 

When special, notice to attend meeting may be omitted. 3 Am. St. Rep. 69. 

As to similar provision in Cal. Civ. Code, § 320, see Granger v. Original Empire Mill 
& Min. Co., 59 Cal. 678; Smith v. Dorn, 96 Cal. 73, 30 Pac. 1024; Stockton Combined 
Harvester & Agri. Works v. Houser, 109 Cal. 1, 41 Pac. 809; Curtin v. Salmon River 
Hydraulic Gold Min. & Ditch Co., 130 Cal. 345, 80 Am. St. Rep. 182, 62 Pac. 552; 
Relley v. Campbell, 134 Cal. 175, 66 Pac. 220. 

§ 4553. When called by justice. Whenever from any cause there is no 
person authorized to call or to preside at a meeting of a corporation, any 
justice of the peace of the county where such corporation is established, may, 
on written application of three or more of the stockholders or of the members 
thereof, issue a warrant to one of the stockholders or members, directing him 
to call a meeting of the corporation by giving the notice required, and the 
justice may in the same warrant direct such person to preside at such meet- 
ing until a clerk is chosen and qualified, if there is no other officer present 
legally authorized to preside-thereat. [R. C. 1905, § 4220; Civ. C. 1877, § 412; 
R. C. 1899, § 2901.] 

3 4554. Liability of stockholders. Trust funds. Each stockholder of a 
corporation is individually and personally liable for the debts of the corpora- 
tion to the extent of the amount that is unpaid upon the stock held by him. 
Any creditor of the corporation may institute joint or several actions against 
any or all of the stockholders of a corporation whose shares have not been 
fully paid up, and in such action the court must ascertain the amount 
that is unpaid upon the stock held by each stockholder and for which 
he is liable, and several judgment must be rendered against each in con- 
formity therewith. The liability of each stockholder is determined by the 
amount unpaid upon the stock or shares owned by him at the time such 
action is commenced, and such liability is not released by any subsequent 
transfer of stock. The term stockholder, as used in this section, shall apply not 
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only to such persons as appear by the books of the corporation to be such, 
but also to every equitable owner of stock, although the same appears on the 
books in the name of another; and also to every person who hae advanced 
the installments or purchase money of stock in the name of a minor, so long 
as the latter remains a minor; and also to every guardian or other trustee 
who voluntarily invests any trust funds in the stock. Trust funds in the 
hands of a guardian or trustee shall not be liable under the provisions of 
this section by reason of any such investment, nor shall the person for whose 
benefit the investment is made be responsible in respect to the stock until he 
becomes competent and able to control the same; but the responsibility of 
the guardian or trustee making the investment shall continue until that 
period. Stock held as collateral security, or by a trustee, or in any other 
representative capacity does not make the holder thereof a stockholder within 
the meaning of this section, except in the cases above mentioned, so as to 
charge him with the debts or liabilities of the corporation; but the pledgor, 
or person, or estate represented is to be deemed the stockholder as respects 
such liability. [R. C. 1905, § 4221; Civ. C. 1877, § 413; 1879, ch. 9, § 1; B.C. 
1895, § 2902.] 


Stockholder’s liability is limited to amount due upon his stock. Busby v. Riley, 6 S. 
D. 401, 61 N. W. 164. 

Creditors cannot unite distinct and independent claim in one action. South Ben. Toy 
Co. v. Ins. Co., 4 S. D. 173, 56 N. W. 98. 

Officers may by their conduct bind themselves individually. Rust-Owen Lumber Co. 
v. Wellman, 10 S. D. 122, 72 N. W. 89. 

President of corporation engaged in loaning money presumed to have authority to 
transfer promissory note by indorsement. Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958. 

Creditor may maintain an action to enforce stockholders’ liabilities, though claim 
not reduced to judgment. Marshall-Wells Hardware Co. v. New Era Coal Co. et al., 
13 N. D. 396, 100 N. W. 1084. 

Liability upon subscriptions to stock. 40 Am. Dec. 358. 

.Effect of transfer of stock by subscriber. 14 Am. Dec. 264. 

Enforcement of stockholders’ liability in other state. 37 Am. St. Rep. 168. 

Liebility of stockholders to creditors of corporation. 3 Am. St. Rep. 806. 

Pe age of persons holding stock as collateral. 1 Am. St. Rep. 783; 68 Am. St. Rep. 

Liability of stockholders for debts of corporation. 43 Am. Dec. 694; 49 Am. Dec. 
308; 99 Am. Dec. 432. 

Liability of members of incorporated religious society for its debts. 69 L.R.A. 256. 

Liability of stockholders of insolvent insurance company. 38 L.R.A. 110. 

Effect of forfeiture of stock on stockholder’s personal liability as to unpaid assess- 
ments. 27 L.R.A. 314. 

Does statutory liability of stockholder or officer for debts of corporation include lia- 
bility for torte. 22 L.R.A.(N.S.) 256. 

Persona! liability of executor, administrator or trustee on corporate stock belonging 
to estate or trust, but standing in his name. 30 L.R.A.(N.S.) 1092. 

Sine of stock at discount as affecting stockholder’s liability for debts. 8 L.R.A. 

S.) 263. 

Effect of creditor’s knowledge that stock was improperly issued as full paid upon his 
right to resort to holder of same. 8 L.R.A.(NS.) 271. 

As to similar provision in Cal. Civ. Code, § 322, see Sonoma Valley Bank v. Hill, 59 
Cal. 107; Faymonville v. McCoullough, 59 Cal. 285; Harmon v. Page, 62 Cal. 448; 
Mitchell v. Beckman, 64 Cal. 117, 28 Pac. 110; Derby v. Stevens, 64 Cal. 287, 30 Pac. 
820; Bidwell v. Babcock, 87 Cal. 29, 25 Pac. 752; Potter v. Dear, 95 Cal. 578, 30 Pac. 
777; Baines v. Babcock, 95 Cal. 581, 29 Am. St. Rep. 158, 27 Pac. 674, 30 Pac. 776; 
Kennedy v. California Sav. Bank, 97 Cal. 93, 33 Am. St. Rep. 163, 31 Pac. 846; Borland 
v. Nevada Bank, 93 Cal. 89, 37 Am. St. Rep. 32, 33 Pac. 737; Griffin & S. Co. v. Magnolia 
& H. Fruit Cannery Co., 107 Cal. 378, 40 Pac. 495; Brown v. Merrill, 107 Cal. 446, 48 
Am. St. Rep. 145, 40 Pac. 557; Winona Wagon Co. v. Bull, 108 Cal. 1, 40 Pac. 1077; 
wicGowan v. McDonald, 111 Cal. 57, 52 Am. St. Rep. 149, 43 Pac. 418; J. I. Case Plow 
Works v. Montgomery, 115 Cal. 380, 47 Pac. 108; Grimwood v. Barry, 118 Cal. 274, 50 
Pac. 430; Myers v. Sierra Valley Stock & Agri. Asso., 122 Cal. 669, 55 Pac. 689; Sacra- 
mento Bank v. Pacific Bank, 124 Cal. 147, 45 L.R.A. 863, 71 Am. St. Rep. 36, 56 Pac. 
787; Johnson v. Bank of Lake, 125 Cal. 6, 73 Am. St. Rep. 17, 57 Pac. 664; Santa Rosa 
Nat. Bank vy. Barnett, 125 Cal. 407, 58 Pac. 85; Welch v. Sargent, 127 Cal. 72, 59 Pac. 
319; Wells, F. & Co. v. Enright, 127 Cal. 669, 49 L.R.A. 647, 60 Pac. 439; Hurlburt v. 
Arthur, 140 Cal. 103, 98 Am. St. Rep. 17, 73 Pac. 734. 
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§ 4555. When uncalled meeting valid. When all the stockholders or mem- 
bers of a corporation are present at any meeting, however called or notified 
and sign a written consent thereto on the record of such meeting, the doings 
of such meeting are as valid as if had at a meeting legally called and 
noticed; but this section shall not be construed to authorize the stock or 
bonded indebtedness of corporations to be increased, except at a meeting 
held after sixty days’ notice. The stockholders or members of such corpora- 
tion, when so assembled, may elect officers to fill all vacancies then existing, 
and may act upon such other business as might lawfully be transacted at 
regular meetings of the corporation. [R. C. 1905, § 4222; Civ. C. 1877, § 414; 
R. C. 1895, § 2903.] 

§ 4556. Nonresident transfers. When the shares of stock in a corporation 
are owned by parties residing out of the state, the president, secretary and 
directors of the corporation before entering any transfer of the shares on its 
books, or issuing a certificate therefor to the transferee, may require from 
the attorney or agent of the nonresident owner, or from the person claim- 
ing under the transfer, an affidavit or other evidence that the nonresident 
owner was alive at the date of the transfer, and if such affidavit or other 
satisfactory evidence is not furnished, may require from the attorney, agent 
or claimant a bond of indemnity with two sureties satisfactory to the officers 
of the corporation or if not so satisfactory, then one approved by the district 
judge of the county in which the principal office of the corporation is situated, 
conditioned to protect the corporation against any liability to the legal repre- 
sentatives of the owner of the shares in case of his or her death before 
the transfer, and if such affidavit, or other evidence, or bond is not furnished 
when required, as herein provided, neither the corporation, nor any officer 
thereof, shall be liable for refusing to enter the transfer on the books of the 
corporation. [R. C. 1905, § 4223; Civ. C. 1877, § 415; R. C. 1895, § 2904.) 

§ 4557. Powers of corporation. Increasing or diminishing stock. Every 
corporation may increase or diminish its capital stock at a meeting called for 
that purpose by the directors, as follows: 

1. Notice of the time and place of the meeting stating its object and the 
amount to which it is proposed to increase or diminish its capital stock must 
be personally served on each stockholder resident in the state sixty days 
prior to the time of such meeting at his place of residence if known; and the 
notice must be given to stockholders whose place of residence is unknown or 
who are not residents in the state by the publication of such notice in a news- 
paper published in the county where the principal office of the corporation is 
situated, not less than once a week for sixty days prior to such meeting; pro- 
vided, that the capital stock of any railway company organized under the 
laws of this state may be increased to such an amount as may by its stock- 
holders be deemed necessary for the purchase or construction of any railroad 
which it may be legally empowered to purchase or construct; for additions 
to or improvements of its railroad or property; for additional equipment 
which may be necessary in the operation of its railroad and for real estate 
that may be needed by said corporation for railway purposes, by a majority 
vote of all its stock, in person or by proxy at any annual meeting, or at any 
meeting called by its directors for that purpose, by a notice in writing to 
each stockholder, to be served on him personally or by depositing the same 
in the post office, postage paid, properly directed to him at the post office 
nearest his usual place of residence at least forty days prior to such meeting. 
Such notice shall state the time and place of such meeting, its object and the 
amount to which it is proposed to increase such capital stock. No vote in 
favor of such increase shall take effect until the proceedings of such meeting, 
showing the names of all of the stockholders voting therefor and the amount 
of stock owned by each, shall be entered upon the records of such corporation. 
Every such corporation so increasing its capital stock, shall file with the 
secretary of state, whenever issues of stock shall be made under this section, 
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a report showing the amount issued and the purposes to which it has been, 
or is to be, devoted, which report shall be verified by the oath of the president 
or the general manager thereof and of the chief engineer. 

2. The capital stock must in no case be diminished to an amount less than 
the indebtedness of the corporation, or the estimated cost of the works which 
it may be the purpose of the corporation to construct. 

3. At least two-thirds of the entire capital stock, except as hereinbefore 
provided, must be represented by the vote in favor of the increase or diminu- 
tion before it can be effected. 

4. A certificate must be signed by the chairman and the secretary of the 
meeting and a majority of the directors, showing a compliance with the re- 
quirements of this section, the amount to which the capital stock has been 
increased or diminished, the amount of stock represented at the meeting and 
the vote by which the object was accomplished. 

dS. The certificate must be filed in the office of the secretary of state, there 
to be recorded in the book of corporations, and thereupon the capital stock 
shall be so increased or diminished. [1907, ch. 53; R. C. 1905, § 4224; Civ. C. 


1877, N 416; R. C. 1899, iS 2905. ] 
N re oo existing stockholder to subscribe for increase of capital stock. 12 L.R.A. 
Injunction against reduction of capital stock. 1 L.R.A.(N.S.) 571. 
Reduction of preferred, guaranteed and interest-bearing stock. 27 L.R.A. 151. 
As to similar provision in Cal. Civ. Code, § 359, see Jefferson v. Hewitt, 103 Cal. 624, 
37 Pac. 638; Market Street R. Co. v. Hellman, 109 Cal. 571, 42 Pac. 225; Kellerman v. 
Maier, 116 Cal. 416, 48 Pac. 377; Boyd v. Heron, 125 Cal. 453, 58 Pac. 64; Richardson 
v. Chicago Packing & Provision Co., 6 Cal. Unrep. 606, 63 Pac. 74. 


§ 4558. Kind of stock. Every corporation shall have power to create two 
or more kinds of stock of such classes, with such designations, preferences and 
voting powers, or restriction or qualification thereof, as shall be stated and 
expressed in the articles of ineorporation; and preferred stock may, if desired, 
be made subject to redemption at no less than par, at a fixed time and price, 
to be expressed in the certificate thereof; and the holders thereof shall be 
entitled to receive and the corporation shall be bound to pay thereon a fixed 
yearly dividend, to be expressed in the certificate, payable quarterly, half 
yearly or yearly before any dividend shall be set apart or paid on the common 
stock, and such dividends may be made cumulative. [1909, ch. 61.] 

§ 4559. Bonds, how issued. At a meeting of the stockholders of the corpo- 
ration called for that purpose by the directors a corporation may issue bonds, 
as follows: 

1. Notice of the time and place of the meeting, stating its object and the 
amount of bonds to be issued, must be served in the manner provided in the 
last section. 

2. At least two-thirds of the entire capital stock must be represented by 
the vote in favor of the issuance of bonds. 

3. The certificate must be signed by the chairman and secretary of the 
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the amount of bonds to be issued, the amount of 
stock represented at the meeting and the vote by which the object was 
accomplished, which certificate shall be filed in the office of the secretary 
of state, there to be recorded in the book of corporations. 

A violation of any of the provisions of this section shall render every 
director, officer and stockholder of the corporation, who had knowledge of 
; such violation and did not dissent therefrom and cause his dissent to be 
entered at large upon the journal of the corporation, jointly and severally 
liable for all debts so created. [R. C. 1905, § 4225; R. C. 1895, § 2906.] 


ARTICLE 5.— CoRPORATE RECORDS. 


§ 4560. Record of business transactions. Stock book. Publicity. All 
corporations for profit are required to keep a record of all their business 
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transactions; a journal of all meetings of their directors, members or stock- 
holders, with the time and place of holding the same, whether regular or 
special, and, if special, its object, how authorized and the notice thereof 
given. The record must embrace every act done, or ordered to be done; who 
were present and who were absent; and if requested by any director, member 
or stockholder, the time shall be noted when he entered the meeting or 
obtained leave of absence therefrom. On a similar request the yeas and nays 
must be taken on any proposition and a record thereof made. On a similar 
request the protest of any director, member or stockholder to any action or 
proposed action must be entered in full. All such records shall be open to 
the inspection of any director, member or stockholder or creditor of the 
corporation. In addition to the records above required to be kept corporations 
for profit must keep a book to be known as the ‘‘ stock and transfer book,’’ in 
which must be kept a record of all stock; the names of the stockholders or 
members alphabetically arranged; installments paid or unpaid; assessments 
levied and paid or unpaid; a statement of every alienation, sale or transfer 
of stock made, the date thereof, and by and to whom, and all such other 
records as the by-laws prescribe. Corporations for religious and benevolent 
purposes must provide in their by-laws for such records to be kept as may 
be necessary. Such stock and transfer book must be kept open to the inspec- 
tion of any stockholder, member or creditor. [R. C. 1905, § 4226; Civ. C. 1877, 
§ 417; R. C. 1899, § 2907.] 


Legislature cannot limit or interfere with transferability of national bank stock. 
Doty v. Bank, 3 N. D. 9, 53 N. W. 77, 17 L.R.A. 259. 

Transfer of pledged stock need not be made on books. Van Cise v. Bank, 4 D. 485, 
33 N. W. 897. 

Is not poe registration act and right of pledgee of corporate stock is superior 
to that of subsequent attaching creditor of pledgor. State Bkg. & T. Co. v. Taylor, 25 
8S. D. 577, 29 L.R.A.(N.S.) 523, 127 N. W. 590. 

Mandamus lies to compe] record of transfer of corporate stock on corporation’s books 
by officers. Amidon v. Florence Farmers’ Elevator Co., 28 S. D. 24, 132 N. W. 166. 

Conclusiveness of records and the power to amend. 13 Am. St. Rep. 550. 

Effect of failure to enter resolutions and acts in records. 74 Am. Dec. 309. 

Right to inspect corporate books. 45 L.R.A. 446; 20 L.R.A.(N.S.) 185; 30 L.R.A. 
(N.S.) 291; 42 L.R.A.(N.S.) 332. 

Right of stockholder to inspect books and remedies for its enforcement. 107 Am. St. 
ep. 674. 
May the right of a stockholder in a corporation, to inspect the books of the corpora- 

tion, be delegated to an agent. 2 B. R. C. 976. 

Power to compel production of corporate books to aid in assessing holder of stocks or 
his estate. 8 L.R.A.(N.S.) 788. 

As to similar provision in Ca]. Civ. Code, §§ 377, 378, see Knowles v. Sandercock, 107 
Cal. 629, 40 Pac. 1047; Middleton v. Arastraville Min. Co., 146 Cal. 219, 79 Pac. 889. 


ARTICLE 6.— AMENDING ARTICLES OF INCORPORATION. 


§ 4561. Amending articles of incorporation. Any private corporation 
created or existing, or which may hereafter be created under the laws of 
the state of North Dakota, may amend or change its articles of incorporation 
at a meeting called for that purpose by the directors, as follows: 

1. Notice of the time and place of the meeting, stating its object, must 
be served in the manner prescribed in section 4557. 

2. At least two-thirds of the entire capital stock must be represented by 
the vote in favor of the amendment or change in the articles of incorporation. 

3. A certificate must be signed by the chairman and secretary of the 
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the articles to be amended or changed, the 
amount of stock or the number of members represented at the meeting and 
the vote by which the object was accomplished. 

4. The certificate must be filed in the office of the secretary of state, there 
to be recorded in the book of corporations, and thereupon the articles shall 
be so amended. 
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+. The written assent of the holders of three-fourths of the capital stock 
or members shall be as effectual to authorize the change or amendment of 
the articles of incorporation as if a meeting of the stockholders, as prescribed 
by this section, was called and held and upon such written assent the directors 
may proceed to make the certificate to the secretary of state as herein pro- 
vided. [R. C. 1905, § 4227; 1893, ch. 40, § 1; R. C. 1895, § 2908.] 

§ 4562. Renewal of corporate existence. Any private corporation now 
existing in this state or which may hereafter be created under the laws of 
this state may at any time prior to the expiration of the period of its corporate 
existence as limited by its articles of incorporation or by this chapter renew 
the term of its corporate existence for another term of years, not exceeding 
the period limited by law, by amending its articles of incorporation in the 
manner and upon the notice prescribed in section 4561. [R. C. 1905, § 4228; 
R. C. 1895, § 2909.] 


ARTICLE %.— CHANGING CORPORATE NAME. 


§ 4563. Changing corporate name. Every private corporation created 
and existing, or which may hereafter be created under the laws of the state 
of North Dakota, may change its name at a meeting called for that purpose 
by the directors, as follows: 

1. Notice of the time and place of the meeting, stating its object, must 
be served in the manner prescribed in section 4557. 

2. At least two-thirds of the entire capital stock must be represented by 
the vote in favor of the change of name. 

3. A certificate must be signed by the chairman and secretary of the meet- 
ing and a majority of the directors, showing a compliance with the require- 
ments of this section, the name adopted as the new name of such corporation, 
the amount of stock or the number of the members represented at the meeting 
and the vote by which the change of name was accomplished. 

4. The certificate must be filed in the office of the secretary of state, there 
to be recorded in the book of corporations, and thereupon the name of such 
corporation shall be so changed. 

5. The written assent of the holders of three-fourths of the subscribed 
capital stock shall be as effectual to authorize the change of name as if a 
meeting was called and held, as prescribed by this section, and upon such 
written assent the president and secretary may proceed to make the certificate 
to the secretary of state as herein provided. 

6. Every proceeding, act, liability or thing done, undertaken or incurred 
by or on behalf of the corporation, under its former name, shall be and 
continue of the same validity and obligation under such new name as if the 
name had remained unchanged. [R. C. 1905, § 4229; 1893, ch. 41, § 1; R. C. 
1895, § 2910.] 


Change in name of corporation by amendment has no effect upon its identity. Peever 
Mercantile Co. v. State Mut. F. Asso., 23 S. D. 1, 119 N. W. 1008. 


ARTICLE 8.— CHANGING CORPORATE HEADQUARTERS. 


§ 4564. Changing corporate headquarters. Every private corporation 
ereated and existing, or which may hereafter be created under the laws of 
the state of North Dakota, except banking and building and loan associations, 
annuity, safety deposit and trust companies, and all corporations subject 
under the laws to examination by the state examiner, may change the place 
where its principal business is to be transacted at a meeting called for that 
purpose by the directors, as follows: 

1. Notice of the time and place of the meeting, stating its object, must 
be served in the manner specified in section 4557. 

2. At least two-thirds of the entire capital stock must be represented by 
the vote in favor of the change of the place where the principal business of 


the corporation is to be transacted. 
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3. A certificate must be signed by the chairman and secretary of the 
meeting and a majority of the directors, showing a compliance with the 
requirements of this section, the place to which the place where the principal 
business of the corporation is to be transacted has been changed, the amount 
of stock or the number of the members represented at the meeting, and the 
vote by which the object was accomplished. : 

4. The certificate must be filed in the office of the secretary of state, there 
to be recorded in the book of corporations, and thereupon the place where 
si a business of the corporation is to be transacted shall be so 
changed. 

5. The written assent of the holders of three-fourths of the subscribed 
capital stock shall be as effectual to authorize such change as if a meeting 
was called and held; and upon such written assent the directors may proceed 
to make the certificate herein provided for. [R. C. 1905, § 4230; 1890, ch. 49; 
R. C. 1895, § 2911; 1905, ch. 66.] 


ARTICLE 9.— DISSOLUTION OF CORPORATIONS. 


§ 4565. Involuntary. Voluntary, how. A corporation is dissolved: 

1. By the expiration of the time limited by its articles of incorporation. 

2. Its involuntary dissolution is provided for in chapter 27 of the code of 
civil procedure. 

3. If voluntary, its dissolution may be effected in the following manner: 

(a) A corporation may be dissolved by the district court of the county 
where its office or principal place of business is situated, upon its voluntary 
application for that purpose. 

(b) The application must be in writing and must set forth, that at a 
meeting of the stockholders or members called for that purpose the dissolution 
of the corporation was resolved upon by a two-thirds vote of all the stock- 
holders or members, and that all claims and demands against the corporation 
have been satisfied and discharged. 

(c) The application must be signed by a majority of the board of directors, 
trustees or other officers having the management of the affairs of the cor- 
poration and must be verified in the same manner as a complaint in a civil 
action. " 

(d) If the court is satisfied that the application is in conformity with this 
article, it must order the application to be filed and that the clerk give not 
less than thirty nor more than fifty days’ notice of the application by publica- 
tion in some newspaper published in the county and if there are none such, 
then by advertisement posted in five of the principal places in the county. 

(e) At any time before the expiration of the time of publication any person 
may file objections to the application. 

(f) After the time of publication has expired the court may upon five 
days’ notice to the persons who have filed objections, or without further 
notice, if no objections have been filed, proceed to hear and determine the 
application; and if all the statements therein made are shown to be true, the 
court must declare the corporation dissolved. 

(g) The application, notices and proof of publication, objections, if any, 
and declaration of dissolution constitute the judgment roll, and from the 
judgment an appeal may be taken in the same manner as in other actions. 


[R. C. 1905, § 4231; Civ. C. 1877, § 418; R. C. 1899, § 2912.] 

Where by statute directors become trustees for creditors and stockholders upon dis- 
solution, they may maintain action in other state where corporation could have done so. 
Root v. Sweeney, 12 S. D. 43, 80 N. W. 149. 

Acts and proceedings to dissolve. 134 Am. St. Rep. 309. 

Effect of dissolution. 12 Am. Dec. 239; 7 Am. St. Rep. 717. 

——upon debts and pending actions. 40 Am. Dec. 737. 

: Effect of proceedings for dissolution of corporation upon its rights of action. 15 

R.A. 627. 

Dissolution as excusing creditor from exercising remedies against corporation as 
condition of enforcing stockholder’s liability on unpaid subscription. 24 L.R.A.(N.S.) 628. 
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Effect of winding u ce on right to rescind subscription for fraud or mis- 
representation. 383 L 727, 
vering for services and ees under a running centract with a corporation 
ended by its dissolution. 69 L.R.A. 124. 
1, Abatement of action by or against corporation in absence of a saving statute by 
iration of charter. 82 L.R.A.(NS.) 446. 
- Right of stockholder to maintain a bill to disselve and to distribute assete. 91 
Am. St. Rep. 33. 
Power of courts to decree dissolution. 96 Am. Dec. 756. 
_8. Right of minority stockholder to restrain voluntary dissolution of corporation by 
directors or other stockholders. 23 L.R.A.(N.S.) 1177. 


§ 4566. Lapse by nonuser. If a corporation does not organize and com- 
mence the transaction of business or the construction of its works within one 
year from the date of its incorporation, its corporate powers cease. [R. C. 
1905, § 4232; Civ, C. 1877, § 419; RB. C. 1899, § 2913.] 

§ 4567. Directors trustees on dissolution. Unless other persons are 
appointed by the court, the directors or managers of the affairs of such 
corporation at the time of its dissolution, are trustees of the creditors and 
stockholders or members of the corporation dissolved, and have full power 
to settle the affairs of the corporation, and to collect and pay debts, and divide 
among the stockholders the property which remains after the payment of 
debts and necessary expenses; and for such purposes may maintain or defend 
actions, in their own names, by the style of the trustees of such corporation 
dissolved, naming it, and no action whereto any such corporation is a party 
shall abate by reason of such dissolution. And the said trustees, for the pur- 
poses aforesaid, may convey, in the name of such corporation dissolved, any 
real or personal property owned by it at the time of such dissolution, and 
execute proper instruments of conveyance for the transfer thereof, and satisfy 
any real estate or chattel mortgages and other liens, which may appear of 
record in favor of such corporation dissolved, which instruments shall be 
acknowledged, in the form as near as may be, as prescribed for the acknowl- 
edgment of instruments by corporations, such trustees being treated as 
se The form of signature shall be as follows, viz.: 

@ abhcnasen pe al esmGieiead arate nei aace 
A Corporation Dissolved. 


Trustees. 
[R. C. 1905, § 4238; Civ. C. 1877, § 420; R. C. 1899, § 2914; 1908, ch. 59.] 


May maintain action in another state where corporation could have done so. Root 
v. Sweeney, 12 S. D. 43, 80 N. W. 149. 

Disposition of real estate upon the dissolution of a corporation created for benevolent 
or social purposes. 35 L.R.A.(N.S.) 895. 

Liability of directors for corporate debts where they sell the entire corporate prop- 
a and distribute the proceeds. 26 L.R.A.(N.S.) 267. 

s to similar provision in Cal. Civ. Code, § 400, see Havemeyer v. Superior Ct., 84 

Cal. 327, 10 L.R.A. 627, 18 Am. St. Rep. 192, 24 Pac. 121; State Invest. & Ins. Co. 
v. Superior Ct., 101 Cal. 135, 35 Pac. 549. 

§ 4568. Liability of trustees. The trustees mentioned in the preceding sec- 
tion are jointly and severally responsible to the creditors, stockholders and 
members of the corporation to the extent of its property in their hands. [R. C. 
1905, § 4234; Civ. C. 1877, § 421; R. C. 1899, § 2915.] 

§ 4569. How revived. A corporation once dissolved can be revived only 
by the same power by which it could be created. ([R. C. 1905, § 4235; Civ. C. 


1877, § 422; R. C. 1899, § 2916.] 


ARTIOLE 10.— ASSESSMENTS OF STOCK. 


§ 4570. When levied. The directors of any corporation formed or existing 
under the laws of this state, after one-fourth of its capital stock has been 
subscribed, may for the purpose of paying expenses, conducting business or 
paying debts, levy and collect assessments upon the subscribed capital stock 
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thereof in the manner and form and to the extent provided herein. [R. C. 
1905, § 4236; Civ. C. 1877, § 423; R. C. 1899, § 2917. 


As to similar provision in Cal. Civ. Code, § 331, see Younglove v. Steinman, 80 Cal. 
375, 22 Pac. 189; Lankershim Ranch Land & Water Co. v. Herberger, 82 Cal. 600, 23 
Pac. 134; ove Ditch & Water Co. v. Superior Ct., 92 Cal. 47, 27 Am. St. Rep. 91, 28 
Pac. 54; San Joaquin Land & Water Co. v. Beecher, 101 Cal. 70, 35 Pac. 349; San 
Bernardino Invest. Co. v. Merrill, 108 Cal. 490, 41 Pac. 487; Market Street R. Co. v. 
Hellman, 109 Cal. 571, 42 Pac. 225; Ventura & O. Valley R. Co. v. Hartman, 116 Cal. 
260, 48 Pac. 65; Herbert Kraft Co. Bank v. Bank of Orland, 133 Cal. 64, 65 Pac. 143. 


§ 4571. Limitation of. No assessment must exceed ten per cent of the 
amount of the capital stock named in the articles of incorporation, except in 
the cases in this section otherwise provided for, as follows: 

1. If the whole capital of a corporation has not been paid up, and the cor- 
poration is unable to meet its liabilities or to satisfy the claims of its creditors, 
the assessment may be for the full amount unpaid upon the capital stock; or 
if a less amount is sufficient then it may be for such a percentage as will raise 
that amount. 

2. The directors of railroad corporations may assess the capital stock in 
installments of not more than ten per cent per month, unless in the articles 
of incorporation it is otherwise provided. 

3. The directors of fire or marine insurance corporations may assess such 
a percentage of the capital stock as they deem proper. [R. C. 1903, § 4237; 


Civ. C. 1877, § 424; R. C. 1899, § 2918.] 

Right to make assessment of stock. 76 Am. St. Rep. 126. 

Effect of transfer of shares of stock on liability for unpaid subscriptions. 47 L.R.A. 
246; 30 L.R.A.(N.S.) 283. 

Liability of pledgee of stock as a shareholder. 36 L.R.A. 139; 19 L.R.A.(N.S.) 249. 

As to similar provision in Cal. Civ. Code, § 332, see Santa Cruz R. Co. v. Spreckles, 
65 Cal. 193, 3 Pac. 661, 802; Marysville Electric Light & P. Co. v. Johnson, 93 Cal. 
538, 27 Am. St. Rep. 215, 29 Pac. 126; Kohler v. Agassiz, 99 Cal. 9, 33 Pac. 741; Shively 
v. Eureka Tellurium Gold Min. Co., 129 Cal. 293, 61 Pac. 939. 


§ 4572. When new assessment can be levied. No assessment must be levied 
while any portion of a previous one remains unpaid, unless: 

1. The power of the corporation has been exercised in accordance with the 
provisions of this article for the purpose of collecting such previous assessment. 

2. The collection of the previous assessment has been enjoined ; or, 

3. The assessment falls within the provisions of either the first, second or 
third subdivision of section 4571. [R. C. 1905, § 4238; Civ. C. 1877, § 425; 


R. C. 1899, § 2919.] 
Right to make successive assessments on stockholders to pay debts. 66 L.R.A. 971. 
Assessments on paid-up stock. 45 L.R.A. 648; 22 L.R.A.(N.S.) 1013. 
As to similar provision in Cal. Civ. Code, § 333, see Santa Cruz R. Co. v. Spreckles, 
65 Cal. 193, 3 Pac. 661, 802; Shively v. Eureka Tellurium Gold Min. Co., 129 Cal. 293, 
61 Pac. 939; Strouse v. Sylvester, 6 Cal. Unrep. 798, 66 Pac. 660. 

§ 4573. Requisites of assessment. Every order levying an assessment must 
specify the amount thereof, when, to whom and where payable, fix a day subse- 
quent to the full term of publication of the assessment notice on which the un- 
paid assessments shall be delinquent, not less than thirty nor more than sixty 
days from the time of making the order of levying the assessment ; and a day for 
the sale of delinquent stock, not less than fifteen nor more than sixty days 
from the day the stock is declared delinquent. [R. C. 1905, § 4239; Civ. C. 


1877, § 426; R. C. 1899, § 2920. ] 
As to similar provision in Cal. Civ. Code, § 334, see Shively v. Eureka Tellurium 
Gold Min. Co., 129 Cal. 293, 61 Pac. 939; San Bernardino Invest. Co. v. Merrill, 108 Cal. 
490, 41 Pac. 487. 
§ 4574. Form of notice. Upon the making of the order the secretary shall 
cause to be published a notice thereof in the following form: 
(Name of corporation in full. Location of principal place of business.) 
Notice is hereby given that at a meeting of the directors, held on the (date), 
an assessment of (amount) per share was levied upon the capital stock of the 
corporation, payable (when, to whom and where). Any stock upon which this 
assessment shall remain unpaid on the (day fixed) will be delinquent and 
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advertised for sale at public auction and unless payment is made before, will 
be sold on the (day appointed), to pay the delinquent assessment together 
with costs of advertising and expenses of sale. 

(Signature of secretary with location of office.) 


[R. C. 1905, § 4240; Civ. C. 1877, § 427; R. C. 1899, § 2921.] 
As to similar provision in Cal. Civ. Code, § 335, see San Joaquin Land & Water Co. 
v. Beecher, 101 Cal. 70, 35 Pac. 349; Shively v. Eureka Tellurium Gold Min. Co., 129 
Cal. 293, 61 Pac. 939. : 


§ 4575. Service of notice. The notice must be personally served upon 
each stockholder, or in lieu of personal service, must be sent through the 
mail, addressed to each stockholder at his place of residence, if known, and 
_ if not known, at the place where the principal office of the corporation is 
situated, and be published once a week for four successive weeks in some 
newspaper of general circulation and devoted to the publication of general 
news, published at the place designated in the articles of incorporation as 
the principal place of business, and also in some newspaper published in the 
county in which the works of the corporation are situated, if a paper is pub- 
lished therein. If the works of the corporation are not within a state or terri- 
tory of the United States, publication in a paper of the place where they are 
situated is not necessary. If there is no newspaper published at the place 
designated as the principal place of business of the corporation, then the pub- 
lication must be made in some other newspaper of the county, if there is one, 
and if there is none, then in a newspaper published in an adjoining county. 
[R. C. 1905, § 4241; Civ. C. 1877, § 428; R. C. 1899, § 2922.] 

As to similar provision in Cal. Civ. Code, § 336, see Shively v. Eureka Tellurium Gold 
Min. Co., 129 Cal. 293, 61 Pac. 939. 

§ 4576. Notice of delinquency. If any portion of the assessment mentioned 
in the notice remains unpaid on the day specified therein for declaring the 
stock delinquent, the secretary must, unless otherwise ordered by the board 
of directors, cause to be published in the same papers in which the notice 
hereinbefore provided for shall have been published a notice substantially in 
the following form: 

(Name in full. Location of principal place of business.) 

Notice. There is delinquent upon the following described stock on account 
of assessment levied on the (date), (and assessments levied previous thereto, 
if any), the several amounts set opposite the names of the respective share- 
holders, as follows: (Names, number of certificate, number of shares, amount). 
And in accordance with law (and an order of the board of directors made 
on the (date), if any such order shall have been made), so many shares of 
each parcel of such stock as may be necessary, will be sold, at the (particular 
place), on the (date), at (the hour) of such day, to pay delinquent assessments 
thereon, together with costs of advertising and expenses of the sale. 

(Name of secretary with location of office.) 
[R. C. 1905, § 4242; Civ. C. 1877, § 429; R. C. 1899, § 2923. | 
As to similar provision in Cal. Civ. Code, § 337, see San Joaquin Land & Water 
Co. v. Beecher, 101 Cal. 70, 35 Pac. 349; San Bernardino Invest. Co. v. Merrill, 108 


Cal. 490, 41 Pac. 487; Stockton Combined Harvester & Agri. Works v. Houser, 109 
Cal. 1, 41 Pac. 809; Shively v. Eureka Tellurium Gold Min. Co., 129 Cal. 293, 61 Pac. 939. 


§ 4577. Contents of notice. The notice must specify every certificate of 
stock, the number of shares it represents and the amount due thereon, except 
when certificates may not have been issued to parties entitled thereto, in 
which case the number of shares and amount due thereon together with the 
fact that the certificate for such shares has not been issued must be stated. 


[R. C. 1905, § 4243; Civ. C. 1877, § 430; R. C. 1899, § 2924.] 
As to similar provision in Cal. Civ. Code, § 338, see San Joaquin Land & Water Co. 
v. Beecher, 101 Cal. 70, 35 Pac. 249; San Bernardino Invest. Co. v. Merrill, 108 Cal. 


Cal. 293, 61 Pac. 939. 

§ 4578. Publication thereof. The notice when published in a daily paper 
must be published for ten days, excluding Sundays and holidays, previous 
to the day of sale. When published in a weekly paper it must be published 
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in each issue for two weeks previous to the day of sale. The first publication 
of all delinquent sales must be at least fifteen days prior to the day of sale. 


[R. C. 1905, § 4244; Civ. C. 1877, § 431; R. C. 1899, § 2925.] 
As to similar ) adres in Cal. Civ. Code, § 339, see San Joaquin Land & Water Co. 
ye Pee, 70, 35 Pac. 249; San Bernardino Invest. Co. v. Merrill, 108 Cal. 
; ac. : 


§ 4579. Jurisdiction to sell stock. By the publication of the notice the 
corporation acquires jurisdiction to sell and convey a perfect title to all of 
the stock described in the notice of sale upon which any portion of the assess- 
ment or costs of advertising remains unpaid at the hour appointed for the 
sale, but must sell no more of such stock than is necessary to pay the assess- 
ments due and costs of sale. [R. C. 1905, § 4245; Civ. C. 1877, § 482; RB. C. 
1899, § 2926.] | 
_ § 4580. Manner of sale. On the day, at the place and at the time appointed 
in the notice of sale the secretary must, unless otherwise ordered by the 
directors, sell or cause to be sold at public auction to the highest bidder for 
cash so many shares of each parcel of the described stock as may be necessary 
to pay the assessment and charges thereon according to the terms of sale; if 
payment is made before the time fixed for sale, the party paying is only 
required to pay the actual cost of advertising in addition to the assessment. 
[R. C. 1905, § 4246; Civ. C. 1877, § 433; R. C. 1899, § 2927.] 

§ 4581. Highest bidder defined. The person offering at such sale to pay 
the assessment and costs for the smallest number of shares or fraction of a 
share is the highest bidder and the stock purchased must be transferred to 
him on the stock books of the corporation on payment of the assessment and 
costs. [R. C. 1905, § 4247; Civ. C. 1877, § 484; R. C. 1899, § 2928.] 

§ 4582. When corporation may bid. If at the sale of stock no bidder offers 
the amount of the assessment and costs and charges due, the same may be 
bid in and purchased by the corporation through the secretary, president 
or any director thereof at the amount of the assessment, costs and charges 
due; and the amount of the assessments, costs and charges must be credited 
as paid in full on the books of the corporation and an entry of the transfer 
of the stock of the corporation must be made on the books thereof. While 
the stock remains the property of the corporation it is not assessable, nor must 
any dividend be declared thereon; but all assessments and dividends must be 
apportioned upon the stock held by the stockholders of the corporation. 
[R. C. 1905, § 4248; Civ. C. 1877, § 485; R. C. 1899, § 2929.] 

§ 4583. Title to stock in corporation. All purchases of its own stock made 
by any corporation vest the legal title to the same in the corporation; and 
the stock so purchased is held subject to the control of the stockholders, who 
may make such disposition of the same as they deem fit, in accordance with 
the by-laws of the corporation or vote of a majority of all the remaining shares. 
Whenever any portion of the capital stock of a corporation is held by the cor- 
poration by purchase, a majority of the remaining shares is a majority of the 
stock for all purposes of election or voting on any question at a stockholders’ 
meeting. [R. C. 1905, § 4249; Civ. C. 1877, § 436; R. C. 1899, § 2930.] 

As to similar provision in Cal. Civ. Code, § 344, see Robinson v. Spaulding Gold & 
8. ee oe 72 Cal. 32, 13 Pac. 65; Market Street R. Co. v. Hellman, 109 Cal. 571, 
42 Pac. , 

§ 4584. Time extended by publication. The dates fixed in any notice of 
assessment or notice of delinquent sale, published according to the provisions 
hereof, may be extended from time to time for not more than thirty days by 
order of the directors entered on the records of the corporation; but no order 
extending the time for the performance of any act specified in any notice is 
effectual unless notice of such extension or postponement is appended to and 
published with the notice to which the order relates. [R. C. 1905, § 4250; 
Civ. C. 1877, § 487; R. C. 1899, § 2931.] 

8 4585. Irregularities do not invalidate. No assessment is invalidated by 
a failure to make publication of the notices hereinbefore provided for, nor 
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by the nonperformance of any act required in order to enforce the payment 

of the same; but in case of any substantial error or omission in the course of 

proceedings for collection, all previous proceedings except the levying of the 

assessment, are void and publication must be begun anew. ([R. C. 1905, 
§ 4251; Civ. C..1877, § 488; R. C. 1899, § 2932. ] 

As to similar provision in Cal. Civ. Code, § 346, see Burham v. San Francisco Fuse 

Mfg. Co., 76 Cal. 26, 17 Pac. 940; San Bernardino Invest. Co. v. Merrill, 108 Cal. 490, 


as Pac. 487; Stockton Combined Harvester & Agri. Works v. Houser, 109 Cal. I, 41 
ac. 809. 


§ 4586. Redemption. Limitation. No action must be sustained to recover 
stock sold for delinquent assessments upon the ground of irregularity in the 
assessment, irregularity or defect of the notice of sale, or defect or irregular- 
ity in the sale, unless the party seeking to maintain such action first pays or 
tenders to the corporation, or the party holding the stock sold, the sum for 
which the same was sold, together with all subsequent assessments which may 
have been paid thereon and interest on such sums from the time they were 
paid; and no such action must be sustained unless the same is commenced by 
the filing of a complaint and the issuing of a summons thereon within six 
months after such sale is made. [R. C. 1905, § 4252; Civ. C. 1877, § 439; 
R. C. 1895, § 2933.] 

As to eimilar provision in Cal. Civ. Code, § 347, see Burham v. San Francisco Fuse 


Mfg. Co., 76 Cal. 26, 17 Pac. 940; Herbert Kraft Co. Bank v. Bank of Orland, 133 Cal. 
64, 65 Pac. 143. 


§ 4587. Proof of publication and sale. The publication of notice required 
by this article may be proved by the affidavit of the printer, foreman or 
principal clerk of the newspaper in which the same was published; and the 
affidavit of the secretary or auctioneer is prima facie evidence of the time and 
place of sale, of the quantity and particular description of the stock sold, and 
to whom, and for what price and of the fact of the purchase money being paid. 
The affidavits must be filed in the office of the corporation and copies of the 
same certified by the secretary thereof are prima facie evidence of the facts 
therein stated. Certificates signed by the secretary and under the seal of 
the corporation are prima facie evidence of the contents thereof. [R. C. 1905, 
§ 4253; Civ. C. 1877, § 440; R. C. 1899, § 2934. ] 

§ 4588. Stock may be declared delinquent or action brought. On the day 
specified for declaring the stock delinquent, or at any time subsequent thereto 
and before the sale of the delinquent stock, the board of directors may elect 
to waive further proceedings under this article for the collection of delinquent 
assessments, or any part or portion thereof, and may elect to proceed by action 
to recover the amount of the assessment and the costs and expenses already 
incurred, or any part or portion thereof. [R. C. 1905, § 4254; Civ. C. 1877, 


§ 441; R. C. 1899, § 2935.] 
As to similar provision in Cal. Civ. Code, § 349, see San Joaquin Land & Water Co. v. 
Beecher, 101 Cal 70, 35 Pac. 349; San Bernardino Invest. Co. v. Merrill, 108 Cal. 490. 
41 Pac. 487; Visalia & T. R. Co. v. Hyde, 110 Cal. 632, 52 Am. St. Rep. 136, 43 Pac. 10; 
Bank of National City v. Johnston, 6 Cal. Unrep. 418, 60 Pac. 776. 


ARTICLE 11.— JUDGMENT AGAINST AND SALE OF CORPORATE FRANCHISES. 


§ 4589. Franchise salable. No exemption. For the satisfaction of any 
judgment against a corporation authorized to receive tolls its franchise and 
all the rights and privileges thereof may be levied upon and sold under execu- 
tion in the same manner and with the same effect as any other property, but 
without any exemption. ([R. C. 1905, § 4255; Civ. C. 1877, § 442; R. C. 1899, 
§ 2936. ] 


Judicial sale of corporate franchise or property necessary for its enjoyment. 20 
L.R.A. 737; 31 L.R.A.(N.S.) 636. 
As to similar provision in Cal. Civ. Code, § 388, see Gregory v. Blanchard, 98 Cal. 
311, 33 Pac. 199. 
§ 4590. Certificate of purchase. Rights of purchaser. The purchaser at 


the sale must receive a certificate of purchase of the franchise and be imme- 
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diately let into the possession of all property necessary for the exercise of 
the powers and the receipt of the proceeds thereof and must thereafter con- 
duct the business of such corporation with all its powers and privileges and 
subject to all its liabilities, until the redemption of the same as hereinafter 
provided. [R. C. 1905, § 4256; Civ. C. 1877, § 443; R. C. 1899, § 2937.] 

§ 4591. Further rights. The purchaser or his assignee is entitled to recover 
any penalties imposed by law and recoverable by the corporation for an 
injury to the franchise or property thereof, or for any. damages or other cause 
occurring during the time he holds the same and may use the name of the cor- 
poration for the purpose of any action necessary to recover the same. A recov- 
ery for damages or any penalties thus had is a bar to any subsequent action 
by or on behalf of the corporation for the same. ([R. C. 1905, § 4257; Civ. C. 
1877, § 444; R. C. 1899, § 2938.] 

§ 4592. Other powers of corporation remain. The corporation whose fran- 
chise is sold, as in this article provided, in all other respects retains the same 
powers, is bound to the discharge of the same duties and is liable to the same 
penalties and forfeitures as before such sale. [R. C. 1905, § 4258; Civ. C. 1877, 
§ 445; R. C. 1899, § 2939.] 

§ 4593. Corporation may redeem. The corporation may at any time within 
one year after such sale redeem the franchise by paying or tendering to the © 
purchaser thereof the sum paid therefor with twelve per cent interest thereon, 
but without any allowance for the toll which he may in the meantime have 
received; and upon such payment or tender the franchise and all the rights 
and privileges thereof revert and belong to the corporation as if no such sale 
had been made. [R. C. 1905, § 4259; Civ. C. 1877, § 446; R. C. 1899, § 2940.] 

§ 4594. Where sold. The sale of any franchise under execution must be 
made in the county in which the corporation has its principal place of busi- 
ness, or in which the property, or some portion thereof, upon which the taxes 
are paid is situated. [R. C. 1905, § 4260; Civ. C. 1877, § 447; R. C. 1899, 
§ 2941.] , 

ARTICLE 12.— EXAMINATION OF CORPORATIONS, ETC. 

§ 4595. Examination by legislative assembly. The legislative assembly or 
either branch thereof, may examine into the affairs and condition of any cor- 
poration in this state at all times; and for that purpose any committees 
appointed by the said assembly or either branch thereof, may administer all 
necessary oaths to the directors. officers and stockholders of such corporation, 
and may examine them on oath in relation to the affairs and condition thereof, 
and may examine the safes, books, papers and documents belonging to such 
corporation, or pertaining to its affairs and condition and compel the produc- 
tion of all keys, books, papers and documents by summary process to be issued 
on application to any district court or any judge thereof under such rules 
and regulations as the court may prescribe. [R. C. 1905, § 4261; Civ. C. 1877, 
§ 448; R. C. 1899, § 2942. ] 

§ 4596. Power reserved by legislative assembly. The legislative assembly 
may at any time amend or repeal this chapter, or any article or section thereof 
and dissolve all corporations thereunder; but such amendment or repeal does 
not, nor does the dissolution of any such corporation, take away or impair 
any remedy given against such corporation, its stockholders or officers, for 
any liability which has been previously incurred. [R. C. 1905, § 4262; Civ. C. 
1877, § 449; R. C. 1895, § 2943.] 


Corporation retains existence for purpose of suit even though its charter has been 
violated and is subject to cancellation therefor. Murphy v. Minot Foundry & Mach. 
Co., 24 N. D. 185, 139 N. W. 518. 


ARTICLE 13.— REGULATING CORPORATION INDEBTEDNESS. 

§ 4597. Reports to state bank examiner by certain corporations. All cor- 
porations engaged in transacting business in this state, which issue, sell or 
offer for sale, their stocks, securitics, notes, obligations, bonds or other evl- 
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dence of indebtedness by whatever name the same may be designated, shall 
on demand of the state bank examiner furnish him with a detailed itemized 
report of their assets, liabilities and business transacted, which reports shall 
be made to the state examiner in such form as he may prescribe, and shall be 
made and filed in his office for the information of the public. Such reports 
shall be verified by the oath of the secretary or chief executive officer of such 
corporation. [1911, ch. 102, § 1.] 

§ 4598. Examination of financial condition by state examiner. When 
requested in good faith by any resident of this state and when good faith 
and sufficient reasons are given therefor, the state examiner may, if necessary, 
cause an examination of the financial condition of any such corporation to be 
made and he shall report the findings thereof to the person applying for such 
examination. His powers and duties in connection therewith shall be the 
same as In the examination of banks and the same fees shall be charged and 
paid therefor as for the examination of banks. His report shall be submitted 
to and filed with the state banking board. [1911, ch. 102, § 2. ] 

§ 4599. When state banking board may take charge. Winding-up action. 
The state banking board on being satisfied of the insolvency, mismanagement, 
fraud or breach of trust of any such corporation or of any violation of any 
provision of this article by any such corporation, may forthwith take charge 
of such corporation pending action in the district court to dissolve and wind 
it up, which action shall be brought by the attorney-general, in the name of 
the state under the direction of such board. [1911, ch. 102, § 3.] 

§ 4600. Penalty for false report or for hindrance of examiner. Any officer, 
agent or employe of any such corporation who makes or subscribes any false 
report under this article, or who hinders, deceives or obstructs the state exam- 
iner or his deputy in the discharge of any lawful duty hereunder, shall on 
conviction for each offense be punished by fine of not less than fifty dollars, 
and not more than one thousand dollars, or by imprisonment in the county jail 
of the county for not more than one year or by both such fine and imprisonment. 


[1911, ch. 102, § 4.] 
False statements in reports required by statute to be made by corporation to public 
officers as basis of action by individuals at common law for deceit against officers per- 
sonally. 6 L.R.A.(N.S.) 872. 


§ 4601. Application of this article limited. The provisions of this article 
shall not apply to any banking corporation organized and existing undcr 
chapter 21 of the Civil Code, Revised Codes of 1905 [chapter 28 herein], or to 
any building and loan association, organized and existing under chapter 19 
of such Civil Code [chapter 26 herein]. [1911, ch. 102, § 5.] 

§ 4602. Further limitation of provisions of this article. The provisions of 
this article shall not apply to corporations heretofore or hereafter placed by 
law under jurisdiction of the banking department of the state. (1911, 
ch. 102, § 6.] . 


CHAPTER 13. 
INCORPORATION OF CO-OPERATIVE ASSOCIATIONS. 


§ 4603. How formed. Purposes. Term of existence. A co-operative asso- 
ciation may be formed for the purpose of engaging in any lawful mercantile, 
manufacturing, agricultural or other industrial pursuit upon complying with 
the provisions of this chapter, and the provisions of chapter 11 of the civil 
code of the state of North Dakota, 1905 [chapter 12 herein], shall be applied 
to and be observed by persons organized under this chapter, except as herein 
otherwise provided, and except as to provisions thereof inconsistent with the 
provisions of this chapter. Its certificate of articles of incorporation shall 
be filed for record in the office of the secretary of state, for which the secre- 
tary of state shall be paid a filing fee of ten dollars, and thereupon it shall 
become a corporation and such association shall have the right and be subject 
to all the duties, restrictions and liabilities prescribed in chapter 11 of the 
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elvil code [chapter 12 herein], so far as the same apply or relate to such asso- 
ciation. A majority of the incorporators shall be residents of the county of 
its principal place of business, and the term of existence of any such associa- 
tion without renewal shall not exceed twenty years. [1909, ch. 62, § 1.] 

§ 4604. Purpose must be stated. Oannot loan to stockholders. Penalty. 
The purpose for which any association shall be formed must be distinctly and 
definitely specified in the articles of incorporation, together with its principal 
place of business, and it must not appropriate its funds to any other purpose, 
or must it loan any of its money to any stockholder therein, and if any such 
loan or misappropriation is made the officer who shall make it or who shall 
consent thereto shall be jointly and severally liable to the extent of such loan 
or misappropriation and interest and for all debts of the association contracted 
before repayment of the sum so loaned or misappropriated. [1909, ch. 62, § 2.] 

§ 4605. Officers. Management. Every such association shall have a presi- 
dent, a secretary and treasurer and not less than three directors, who shall 
together constitute a board of managers and conduct its business. Such 
officers shall be chosen annually by the stockholders, and hold their offices 
until others have been chosen and qualified. The association shall make its 
own by-laws, not inconsistent with law, and may therein provide for any 
other officers deemed necessary, and the mode of their selection. It may amend 
iis certificate of incorporation at any general stockholders’ meeting, or at any 
special meeting called for that purpose, upon ten days’ notice to the stock- 
holders. [1909, ch. 62, § 3.] 

§ 4606. Capital. Limit of interest. Shares. The amount of capital stock 
shall be fixed by the articles of incorporation, which amount and the number 
of shares may be increased or diminished at a stockholders’ meeting specially 
called for that purpose; but the whole amount of stock shall never exceed 
fifty thousand dollars. Within thirty days after the adoption of an amend- 
ment increasing or diminishing its capital, it shall cause the vote so adopting 
it, together with a record of the minutes of said meeting, to be filed for record 
in the office of the secretary of state with its original certificate. No share 
shall be issued for less than its par value, and no member shall own shares 
of greater par value than one thousand dollars, or be entitled to more than one 
vote. It may commence business whenever thirty per cent of the stock has 
been subscribed for and paid in, but no certificate of shares shall be issued to 
any person until the full amount thereof has been paid in cash, and no person 
shall ween a shareholder therein except by consent of the managers. [1909, 
ch. 62, § 4. 

§ 4607. Liability of officers. Dissolution. If such board of managers, or 
the directors or officers having control of such an association, for five consecu- 
tive years after its organization shall fail to declare a dividend upon its capital 
or shares, five or more stockholders, by petition setting forth such facts, may 
apply to the district court of the county of its principal place of business, for 
its dissolution. If, upon hearing, the allegations of the petition are found to 
be true, the court may adjudge a dissolution of the association.  [1909, 
ch. 62, § 5.] 

§ 4608. Dissolution of profits. The profits of the earnings of such associa- 
tion shall be distributed to those entitled thereto by its by-laws, and in the 
proportions and at the times therein prescribed, which shall be as often as 
once in twelve months. [1909, ch. 62, § 6.] 

§ 4609. Annual report to dairy commissioner. Every creamery association, 
on or before January first in each year, in addition to the report provided for 
in chapter 11 of the civil code [chapter 12 herein], shall make a report to the 
state dairy commissioner, or such officer as may at any time, by law, be given 
the supervision of dairy products. Such report shall contain the name of 
the corporation, its principal place of business, the location of its creamery 
and the number of pounds of butter or other dairy products manufactured by 
it during the preceding year. [1909, ch. 62, § 7.] 
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CHAPTER 14. 
RAILROAD CORPORATIONS. 


ARTICLE 1. INCORPORATION AND REGULATION, §§ 4610-4648. 
2. RaILkRoAD CoMPANIES REPORT WRECKS, §§ 4649-4651. 
3. STOPPING OF PassENGER TRaIns aT County Sgats, §§ 4652, 4653. 
4, LIABILITY OF RAILROADS FOR CAUSING Firs, § 4654. 
5. CaTtLE Guarps aT RarLRoaD Crossines, § 4655. 
6. MAINTENANCE oF Station Hovusss, §§ 4656, 4657. 
%. LIGHTING oF DEPOT PLATFORMS, §§ 4658, 4659. 
8, SANITARY REGULATIONS FOR RarLRoapD Stations, §§ 4660-4663. 
9. SWEEPING PassENGER CoaoHEs, §§ 4664, 4665. 
10. ReauLaTING NUMBER OF TRAIN MEN, §§ 4666, 4667. 
11. Hours or SERvVIcE oF RAILROAD EMPLOYES, §§ 4668, 4669. 
12. S1zE aND CONSTRUCTION OF CaBoosE Cars, §§ 4670-4674. 
13. Licenstne Ticket AcEntTs, §§ 4675-4682. 
14. Maps or Rieut or Way, §§ 4683-4685. 
15. Crossines, §§ 4686—4688. 
16. Sarery Devices BY RarLroaD CoMPANIES, §§ 4689-4693. 
17, HeapLicHts on Locomortivrs, §§ 4694-4697. 
18. RarLRoapDs, CLEARANCE OF OBSTRUCTIONS, §§ 4698-4705. 
19. TRANSFER FaoILitizes, § 4706. 
20. CooPERAGE OF Cars, § 4707. 
21. To RecuLaTe ComMoN CARRIERS AND DEFINE THE DUTIES OF THE 
COMMISSIONERS OF RaiLRoaps, §§ 4708-4783. 
22. RaILRoaDs TO MAINTAIN TELEPHONE CONNECTIONS, §§ 4784, 4785. 
23. REMOVING LOADED Cars FROM SIDETRACKS, §§ 4786-4788, 
24. DaILy Trains; ReorprocaL DemurRRaAGE, §§ 4789-4795. 
25. Maximum TRANSPORTATION Rates, §§ 4796-4798. 
26. PROHIBITING OF FREE Passes, §§ 4799, 4800. 
2%. TRANSPORTATION OF LIVE Stock, §§ 4801, 4802. 
28. PERSONAL INJURY, § 4803. 
29, FELLOW SERVANT AND CONTRIBUTORY NEGLIGENCE Act, §§ 4804— 
4807. 
30. MIscELLanzgous, §§ 4808-4811. 


ARTICLE 1.— INCORPORATION AND REGULATION. 


§ 4610. Who may form. Articles. Any number of persons, not less than 
five, may form a corporation for the purpose of constructing, maintaining 
and operating a railroad for the transportation of freight and passengers 
and for the purpose of maintaining and operating any railroad already con- 
structed for the like purpose. 

The articles of incorporation shall state: 

1. The name of the corporation. 

2. The place from and to which such railroad is to be constructed, or main- 
tained and operated as the case may be. 

3. The estimated length of such railroad and the name of each county in 
this state through or into which it is made or intended to be made. 

4. The amount of the capital stock of the corporation, the number of shares 
of which it shall consist, and if such stock shall consist of common and pre- 
ferred stock, the number and amount of each class. 

5. The names and residences of the directors of the corporation, who shall 
manage its affairs for the first year and until others are chosen in their places, 
and who shall not be less than five nor more than thirteen in number; and each 
such person shall subscribe thereto his name, place of residence and the 
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number of shares of stock he agrees to take in such corporation. There shall 
be annexed to such articles an affidavit of at least three of the directors 
therein named, that the signatures thereto are genuine and that it is intended 
in good faith to construct or maintain and operate the railroad therein 
mentioned; and thereupon said articles and affidavits shall be filed in the 
office of the secretary of state. [R. C. 1905, § 4263; 1879, ch. 46, § 1; R. C. 
1895, § 2944.] 

§ 4611. Number and term of directors. There shall be a board of not less 
than five nor more than thirteen directors of every such corporation, who shall 
be elected at such time, in such manner and for such term as shall be pre- 
scribed by its by-laws and shall hold their office until their respective suc- 
Sous) be chosen. [R. C. 1905, § 4264; 1879, ch. 46, § 3; R. C. 1895, 

3. 

§ 4612. Stock not transferable until calls paid. No stock of a railroad cor- 
poration is transferable, until all previous calls thereon shall have been fully 
paid in. [R. C. 1905, § 4265; 1879, ch. 46, § 6; R. C. 1899, § 2946. ] 

§ 4613. Powers. Every corporation formed under this article, and every 
railroad corporation authorized to construct, operate or maintain a railroad 
within this state, shall have in addition to the powers mentioned in section 
4533 the following powers: 

1. To cause such examination and surveys for its proposed railroad, as 
may be necessary to the selection of the most advantageous route; and for such 
purpose by its officers or agents and servants to enter upon the lands or 
waters of any person, but subject to responsibility for all damage which shall 
be done thereto. 

2. To take and hold such voluntary grants of real estate and other prop- 
erty as may be made to it to aid in the construction, maintenance and ac- 
commodation of its railroad; but the real estate received by voluntary grant 
shall be held and used for the purposes of such grant only. 

3. To acquire under the provisions of the chapter on eminent domain or 
by purchase all such real estate and other property as may be necessary for 
the construction, maintenance and operation of its railroads and the stations, 
depot grounds and other accommodations reasonably necessary to accom- 
plish the objects of its incorporation; to hold and use the same, to lease or 
otherwise dispose of any part or parcel thereof, to sell the same when not 
required for railroad uses and no longer necessary to its use. 

4. To lay out its road not exceeding one hundred feet in width and to 
construct the same; and for the purpose of cuttings and embankments and 
of obtaining gravel and other material to take as much land as may be neces- 
sary for the proper construction, operation and security of the road, and for 
the protection of such road from snow, and to cut down any standing trees 
that may be in danger of falling on the road, making compensation therefor 
as provided by law for land taken for the use of the corporation. 

5. Subject to the provisions of section 4622, to construct its railroad across, 
along or upon any stream of water, water course, street, highway, toll or 
wagon road, plank road, turnpike, wharf, levee, river front, steamboat or 
other public landing or canal which its route shall intersect or touch; to carry 
any highway, street, toll or wagon road, plank road or turnpike which it shall 
touch, intersect or cross, over or under its track, as may be most expedient - 
for the public good; to change the course or direction of any highway, street, 
turnpike, toll or wagon road or plank road when made necessary or desirable 
to secure more easy ascent or descent by reason of any embankment or cut 
made in the construction of the railroad and to take land necessary therefor; 
provided, such highway or road is not so changed from its original course 
more than six rods nor its distance thereby lengthened more than five rods. 

6. To cross, intersect, join and unite its railroad with any railroad here- 
tofore or hereafter constructed at any point on its route and upon the grounds 
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of such railroad corporation, with the necessary turn-outs, sidings and switches 
and other conveniences in furtherance of the objects of its connections. And 
every corporation whose railroad is or shall be hereafter intersected by any new 
railroad shall unite with the owners of such new railroad in forming such in- 
tersections and connections and grant the facilities aforesaid; and if the two 
corporations cannot agree upon the amount of compensation to be made there- 
for, or the points and manner of such crossings and connections, the same shall 
be ascertained and determined in the manner provided by law for the ascer- 
tainment and determination of damages for the taking of real property. But 
the making of such crossing by the railway corporation constructing said 
new railroad shall not be hindered, delayed or prevented pending the ascer- 
tainment and determination of said matter; provided, said railroad company 
proposing to make such crossing shall execute and file with the clerk of the 
district court in which such proceedings are pending, a bond in such amount 
as the judge of said court may order, conditioned that the railroad company 
executing the same shall pay whatever amount may be so ascertained and 
determined, and shall abide any judgment or order of the court made in 
relation to the matter in controversy; the sufficiency of said bond and the 
sureties thereof shall be approved by said judge, but no corporation which 
shall have obtained the right of way and constructed its road at the point 
of intersection before the commencement of an action under the provisions 
of the chapter on eminent domain shall be required to alter the grade or 
change the location of its road or be required to bear any part of the expense 
of making and maintaining such crossing. 

7. To have and use equal room, ground rights, privileges and conveniences 
for tracks, switches, sidings and turn-outs upon any levee, river bank, or front, 
steamboat or other public landing and upon any street, block, alley, square 
or public ground within any incorporated town or city, any charter or or- 
dinance of any such city or town to the contrary notwithstanding; and to 
accomplish this may adjust with other corporations the ground to be occupied 
by each with such tracks, switches, sidings and turn-outs, and if such cor- 
porations cannot agree upon such adjustment and the amount of compensa- 
tion to be paid for the purchase or necessary change of location and removal 
of any track previously laid, the same shall be ascertained and determined 
and the common, mutual and separate rights adjusted in the manner provided 
by law for the ascertainment and determination of damages for the taking 
of real property. The court, or a judge thereof, may employ a competent 
engineer and define, locate and plat the ground and assign to each corpora- 
tion the part for the tracks and other conveniences for each, and may require 
the removal or purchase of tracks previously laid so as to justly settle the 
rights of such corporation upon such ground, the damages to be paid being 
assessed in accordance with the chapter on eminent domain. 

8. To take and convey persons or property over its road by the power or 
force of steam, or of animals, or by any mechanical power and to receive com- 
pensation therefor; and to do all business incident to railroad corporations. 

9. To erect and maintain all necessary and convenient buildings, stations, 
fixtures and machinery for the accommodation and use of its passengers, 
freight and business, subject to the statutes in relation thereto. 

10. To regulate the time and manner in which passengers and property 
shall be transported and the compensation to be paid therefor. 

11. To borrow from time to time such sums of money at such rates of 
interest and upon such terms as the corporation or board of directors shall 
agree upon and authorize as necessary or expedient, and to execute deeds 
or mortgages, or both, as occasion may require on any railroads or parts 
thereof constructed or in process of construction, for amounts borrowed or 
owing by the corporation, and therein to make provisions granting, transfer- 
ring or mortgaging its railroad track, right of way, depot grounds, rights, 
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privileges, franchises, immunities, exemptions, machine houses, rolling stock, 
furniture, tools, implements, appendages and appurtenances used in connection 
with such railroads, in any manner whatever then belonging to the corporation 
or which may thereafter belong to it as security for any bonds or evidences 
of debt therein mentioned, in such manner as the corporation or directors 
shall think proper, and such instruments shall fully convey the same, or so 
much thereof as shall be therein described. In case of sale by virtue of any 
such trust deed, or upon foreclosure of any such mortgage the persons ac- 
quiring title under such sale and their associates, successors and assigns, or 
such corporation as they shall organize according to section 4610, with all the 
powers conferred upon corporations by this chapter, shall thereafter have, 
exercise and enjoy all such described grants which were purchased at such 
sale, including all rights, privileges, grants, franchises, immunities and ad- 
vantages mentioned in such instruments which were possessed by such cor- 
poration making the same or contracting such debts, so far as the same relate 
or appertain to that portion or line of road granted or mortgaged and pur- 
chased at such sale, and no further, as fully and absolutely in all respects 
as such corporation, its shareholders, officers and agents might have done 
if such sale had not taken place. And whenever the person so acquiring 
title under any such sale shall own or represent a majority in amount of the 
bonds or other evidences of debt secured by any such trust deed or mortgage, 
and shall also include the persons who owned at the time of the sale a majority 
in amount of the capital stock of such mortgagor corporation, such purchasers 
and such corporation as they shall organize as aforesaid, shall also have, 
possess and enjoy any exemption, privilege or immunity previously granted 
by any law to such former corporation relating to any of the property so 
acquired to the same extent as if such latter corporation had been named 
in such law as the grantee thereof. [R. C. 1905, § 4266; 1897, ch. 46, §§ 9, 10; 
1883, ch. 92, § 1; R. C. 1895, § 2947; 1905, ch. 150.] 
ere of way (roadway) includes all ground necessary for construction of side tracks 
ee co and station houses. C. M. & St. P. R. Co. v. Cass County, 8 N. D. 18, 76 

. W. 239. 

Railway right of way constitutes interest in land under etatute of frauds which 
must be evidenced by grant in writing. Spawn v. South Dakota C. R. Co., 26 S. D. 1, 
127 N. W. 648, Ann. Cas. 1912D, 979. 

As to similar provision in Cal. Civ. Code, §§ 456, 465, see Southern P. R. Co. v. Ray- 
mond, 53 Cal. 223; Weyl v. Sonoma Valley R. Co., 69 Cal. 202, 10 Pac. 510; Arcata v. 
Arcata & M. River R. Co., 92 Cal. 639, 28 Pac. 676; Southern P. R. Co. v. Southern 
California R. Co., 111 Cal. 221, 43 Pac. 602; Robinson v. Southern California R. Co., 129 
Cal. 8, 61 Pac. 947; Bishop v. McKillican, 124 Cal. 321, 71 Am. St. Rep. 68, 57 Pac. 76; 
Boyd v. Heron, 125 Cal. 453, 58 Pac. 64; Southern California Motor-Road Co. v. Union 
Land & T. Co., 12 0. C. A. 215, 29 U. 8. App. 110, 64 Fed. 450. 

2. As to when sale of land by guardian of minors to corporation for railroad pur- 
poses passes unconditional fee title. Sherman v. Sherman, 23 8. D. 486, 122 N. W. 439. 

Right of reversion on abandonment of road deeded to railroad company. 1 L.R.A.(N.S.) 
806. 

8. Riparian owner’s right to have natural stream flow over his land may be condemned. 
Bigelow v. Draper, 6 N. D. 152, 69 N. W. 570. 

aking of property by eminent domain for railroad BY dae ae is taking for public 
use. Northern P. R. Co. v. Boynton, 17 N. D. 203, 115 N. W. 679. 

Degree of necessity requisite to exercise power of eminent domain. 22 L.R.A.(N.S.) 58. 

Necessity of taking particular land by eminent domain as a judicial question. 11 
L.R.A.(NS.) 940. 

Power of railroad company to condemn right of way for spur or siding to private 
establishment. 20 L.R.A. 434; 22 L.R.A. 181; 35 L.R.A. 636. 

Uses to which railroad right of way may be devoted as against the owner of the 
fee. 36 L.R.A.(N.8.) 512. 

4. Power of railroad to condemn property to obtain construction material. 40 
L.R.A.(N.S.) 793. 

5. Right of railroad company to cut off access by owner of upland to navigable water. 
40 L.R.A. 604. 

Liability of railroad company in constructing its roadway, for removal of lateral eup- 
port to adjoining property. 21 L.R.A.(N.S.) 318. 

Liability of railroad company to abutting owner for eee from change of grade 
of highway necessary to carry it across tracks. 26 L.R.A.(NS.) 226. 
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Right of landowner to damages for obstruction of street or highway by railroad not 
adjacent to his property. 9 L.R.A.(N.S.) 496. 

Liability of railroad for injury by damming back water of stream. 59 L.R.A. 853. 

Presumption as to statutory authority to commit nuisance by obstruction of water 
by railroads. .70 L.R.A. 586. 

6. Right of railroad to condemn a right of way over or across the tracks of another 
company for a spur track to private establishments. 5 L.R.A.(N.S.) 512. 

Constitutionality of statute conferring power of eminent domain on private person 
2) Prd lao other than railroad company for spur or lateral track. 35 L.R.A.(N.S8.) 


8. Implied power of railroad to engage in or guarantee enterprise other than trans- 
portation of goods or passengers. 2 L.R.A.(N.S.) 887; 38 L.R.A.(N.8.) 830. 

Right of railroad to contract for the use of its cars for advertising purposes. 24 
L.R.A.(N.S.) 1010. 


§ 4614. Right of way through state lands. Conditions. Every railroad 
company duly organized under the laws of any state or territory, or by the 
United States authorized to build and operate a railroad within this state, 
which shall have filed with the secretary of state a copy of its articles of 
incorporation properly certified, shall have the right to take, hold and use for 
the purposes of a railroad a strip of land one hundred feet wide, fifty feet on 
each side of the center line of such railroad, through each and every tract of 
publie land owned or held by the state across which its road has been or shall 
be located or constructed; provided, that when it shall be necessary to protect 
such railroad from snow, or to use extra width in its construction such com- 
pany shall have the right to take, hold and use a strip of land not exceeding 
two hundred feet in width, one hundred feet on each side of such center 
line, through such public lands; provided, further, that at all its regular 
stations established upon such land such company shall have the right to 
take a strip of land one thousand six hundred feet long and three hundred 
feet wide for station purposes. [R. C. 1905, § 4267; 1893, ch. 99, § 1; R. C. 
1895, § 2948. ] 

§ 4615. School lands at appraised value. Whenever any school or state 
lands are taken for railway purposes as provided in the preceding section, 
the railway company so taking such lands shall pay to the state treasurer the 
appraised value thereof, but in no case any sum less than ten dollars per acre 
ee all ‘ag lands so taken. ([R. C. 1905, § 4268; 1893, ch. 99, § 2; R. C. 1899, 

949. 

§ 4616. How right of way obtained. Any railway company desiring to 
secure the benefits of section 4614 shall within ninety days after the definite 
location of its road across any section of such lands file in the office of the 
board of university and school lands a plat of such section of land, showing 
the location of such road through the same and all stations located thereon; 
and thereafter all such lands over which such roads shall pass shall be dis- 
posed of subject to this grant; and every certificate or patent for such lands 
thereafter sold shall contain an express reservation to the use of such com- 
pany of all lands which it shall have appropriated in accordance with the 
provisions of this article; provided, that if such road shall not be completed 
across any such section within five years after the location of the same thereon 
the rights herein granted shall be forfeited as to any such section of land. 
[R. C. 1905, § 4269; 1893, ch. 99, § 3; R. C. 1895, § 2950. ] 

§ 4617. When right of way reverts to state. If any railway company 
appropriating any public lands by virtue of section 4614 shall at any time 
abandon the use thereof for railway purposes for a period of one year the same 
shall revert to the state. [R. C. 1905, § 4270; 1893, ch. 99, § 4; R. C. 1899, 
§ 2951.] 

§ 4618. Extensions and branches. Any railroad corporation may, under 
the provisions of this article, extend its road from any point named in its 
articles of incorporation or may build branch roads, either from any point 
on its line of road, or from any point on the line of any other road connect- 
ing or to be connected with its road, the use of which other road between 
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such points and the connection with its own road such corporation shall have 
secured by a lease or agreement for a term of not less than ten years from 
its date. Before making such extension or building any such branch road 
such corporation shall by resolution of its directors, to be entered in the 
record of its proceedings, designate the route of such proposed extension or 
branch in the manner provided in section 4610 and file a copy of such record 
certified by the president and secretary in the office of the secretary of state 
and cause the same to be recorded as provided in such section. Thereupon 
such corporation shall have all the rights and privileges to make such exten- 
sion or build such branch and receive aid thereto which it would have had if it 
had been authorized in its articles of incorporation. But this section shall not 
be construed to authorize railroad corporations to consolidate with each other. 
[R. C. 1905, § 4271; 1879, ch. 46, § 11; R. C. 1895, § 2952.) 

§ 4619. Directors may alter route. The board of directors of every rail- 
road corporation may by a vote of two-thirds of the whole number at any time 
alter the route, or any portion of the route of its road, or any extension or 
branch thereof, or part of its road, or any extension or branch as constructed, 
if it shall appear to it that the line can be improved thereby; but no railroads 
shall be so diverted from any county, town, city or village which in its cor- 
porate capacity shall have extended aid to such road, either while in the 
hands of the then present owner or any former person or corporation; and no 
such alteration shall be made in any city or village after the road shall have 
been constructed therein, unless the same shall have been sanctioned by a vote 
of two-thirds of the council of such city or the trustees of such village. Before 
making any such alterations the board of directors shall designate the route 
thereof by resolution, to be entered in its records, filed and recorded in the 
office of the secretary of state, as provided in the preceding section; thereupon 
it shall have the same rights and privileges to build such road as altered as 
if it was the original line. [R. C. 1905, § 4272; 1879, ch. 46, § 12; R. C. 1895, 
§ 2953. ] 

Right to change railroad location before construction of road. 36 L.R.A. 511. 

§ 4620. Consolidation, leasing and purchase of noncompeting lines. Any 
railroad corporation organized and existing under the laws of the territory 
of Dakota or state of North Dakota, or existing by consolidation of different 
railway companies under the laws of such territory or state and of any other 
territory or state, may consolidate its stock, franchises and property with 
any other railroad corporation, whether within or without the state, when 
their respective railroads can be lawfully connected and operated together 
to constitute one continuous main line with or without branches upon such 
terms as may be agreed upon, and become one corporation by any name 
selected, which within this state shall possess all the powers, franchises and 
immunities, including the right of further consolidation with other corpora- 
tions under this section, and be subject to all liabilities and restrictions of 
this chapter. Articles stating the terms of consolidation shall be approved 
by each corporation by a vote of the stockholders owning a majority of the 
stock in person or by proxy at a meeting called for that purpose of which 
notice, stating the object of the meeting, shall be given in the manner pre- 
scribed in section 4557, and a copy thereof with a copy of the record of such 
approval and accompanied by lists of their stockholders and the number 
of shares held by each, duly certified by their respective presidents and sec- 
retaries with the respective seals of such corporations affixed, shall be filed 
for record in the office of the secretary of state before any such consolidation 
shall have any validity or effect. Any such railroad corporation may lease 
or purchase and take a conveyance or assignment of the railroad, franchises, 
immunities and all other property and appurtenances of any other railroad 
corporation, or any portion thereof within or without this state, when their 
respective railroads can be lawfully connected and operated together to con- 
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stitute one continuous main line, or when the road so purchased will con- 
stitute branches or feeders of any road maintained and operated by such 
purchasing corporation. Such purchase or lease must be authorized by the 
stockholders of the respective corporations at a meeting called as herein pro- 
vided for the consolidation of railroads and by the same vote. But no railroad 
corporation shall consolidate with, or lease or purchase, or in any way become 
owner of, or control any other railroad corporation or any stock, franchises, 
rights or property thereof which owns and controls a parallel and competing 
line. In no case shall the capital stock of the company formed by such consoli- 
dation exceed the sum of the capital stock of the companies consolidated at 
the par value thereof, nor shall any bonds or other evidences of debt be issued 
as a consideration for or in connection with such consolidation. [R. C. 1905, 
§ 4273; 1879, ch. 46, § 13; 1883, ch. 91, § 1; R. C. 1895, § 2954. ] 


Combinations between railroads to prevent competition. 74 Am. St. Rep. 250. 

Restrictions on consolidation of parallel or competing railroads. 45 L.R.A. 271. 

Consolidation of railroads and its effect on pre-existing debts and liens. 59 Am. St. 
Rep. 554; 23 L.R.A. 231. 

Liability of one railroad corporation possessing stock control of another for acta and 
contracts of the latter. 35 L.R.A.(N.S.) 770. 

Liability of railroads leasing their property. 48 Am. Rep. 580. 

Liability of lessor to persons other than lessees. 58 Am. St. Rep. 147. 
for torts of lessees. 71 Am. Dec. 295. 

Liability of lessor of railroad for injuries caused by negligence of another company 
using road under another contract. 44 L.R.A. 737. 

Duty of lessee of railroad as to condition of track. 6 L.R.A.(N.S.) 787. 


§ 4621. Highways, etc., to be restored to former state. Every corporation 
constructing, owning or using a railroad shall restore every stream of water, 
water course, street, highway, plank road, toll or wagon road, turnpike or 
canal across, along or upon which such railroad may be constructed to its 
former state or to such condition as that its usefulness shall not be materially 
impaired, and thereafter maintain the same in such condition against any 
effects in any manner produced by such railroad. [R. C. 1905, § 4274; 1879, 
ch. 46, § 15; R. C. 1895, § 2955.] 


Artificial irrigation ditch as stream of water, water course or canal within meaning 
of this section. Taylor v. White River Valley R. Co., 27 S. D. 528, 132 N. W. 152. 


§ 4622. Clear passage over highways. When it shall be necessary in the 
construction of a railroad to erect a bridge or culvert over any highway, 
street, turnpike or plank road, toll or wagon road it shall be sufficient to 
construct the same so as to give a clear passage way of twenty feet or two 
passage ways of fourteen feet each. [R. C. 1905, § 4275; 1879, ch. 46, § 16; 
R. C. 1899, § 2956.] | 


Power to compel railroad to establish or maintain at its own expense overhead or 
underground crossing, as affected by the fact that the street or highway is opened 
subsequently to construction of railroad. 28 L.R.A.(N.S.) 298. 

Liability for cost of changing grade of street to prevent the crossing of a railroad at 
grade. 26 L.R.A. 92. 


§ 4623. Fixtures defined. What subject to mortgage. All rolling stock of 
any railroad corporation organized under the provisions of this article used 
and employed in connection with its railroad and all fuel necessary to the 
operation of the same are declared and shall be held to be fixtures; and all 
such property and all additional rights of way, depot grounds and other real 
property acquired subsequently to the execution of any trust deed or mort- 
gage which shall have been described or provided for therein shall be subject 
to the lien thereof to the same extent as the property therein described which 
the corporation owned at the time of its execution. [R. C. 1905, § 4276; 1879, 


ch. 46, § 17; R. C. 1899, § 2957. 
Nature of railroad, whether real estate or personal property. 66 L.R.A. 33. 


§ 4624. Conveyances, etc., how executed and recorded. Every conveyance 
or lease, deed of trust, mortgage or satisfaction thereof made by any railroad 
corporation of any franchises, real estate, fixtures or other real property in 
pursuance of law, shall be executed and acknowledged in the manner in which 
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conveyance of real estate by corporations is required to be to entitle the 
same to be recorded and shall be recorded in the office of the secretary of 
state who shall indorse thereon his certificate thereof, specifying the day and 
hour of its reception and the volume and page where recorded, which shall 
be evidence of such facts. Every such record of any such instrument shall 
from the time of reception have the same effect as to any property in this 
state described therein as the record of any similar instrument in the office 
of a register of deeds may have by law as to property in his county and 
shall be notice of the rights and interests of the grantee, lessee or mortgagee 
by such instruments to the same extent as if it was recorded in each and all 
of the several counties in which any property therein described may be 
situated. And provided, further, that every conveyance or lease, deed of 
trust or mortgage thus made which covers any real property other than that 
used by said railroad company as right of way for its railroad, shall likewise 
be recorded in the office of register of deeds for each and every county 
wherein such real] estate or any part thereof is situated ; and provided, further, 
that such conveyance, lease, deed of trust or mortgage shall not operate as a 
conveyance of, or as creating any lien upon, any such real estate other than 
railroad right of way, until such instrument has been duly recorded in the 
office of the register of deeds of the county in which the same is situated. 
[1911, ch. 246; R. C. 1905, § 4277; 1879, ch. 46, § 18; R. C. 1899, § 2958.] 
Validity of sale of real estate by railroad corporation. 25 L.R.A. 139. 


§ 4625. Conditional sale valid. In all cases where railroad equipment and 
rolling stock may have been or shall be sold to any person, firm or corporation 
to be paid for in whole or in part in installments, or shall be leased, rented, 
hired or delivered on condition that the same may be used by the person, firm 
or corporation purchasing, leasing, renting, hiring or receiving the same, and 
that the title to the same shall remain in the vendor, lessor, renter, hirer or 
deliverer of the same until the price agreed upon or rent for such property 
shall have been fully paid, such condition in regard to the title so remaining 
in the vendor, lessor, renter, hirer or deliverer until such payments are fully 
made shall be valid for all intents and purposes as to subsequent purchasers 
in good faith, and creditors; provided, that the term during which the install- 
ments or rents are to be paid shall not exceed ten years and such contract 
shall be in writing and acknowledged. [R. C. 1905, § 4278; 1883, ch. 93, § 1; 
R. C. 1895, § 2559.] 

§ 4626. Where recorded. Cars, etc., how marked. Such contract shall be 
recorded in the office of the secretary of state and on each locomotive or car 
that may have been or may be sold or leased the name of the vendor or lessor 
or assignee of the vendor or lessor shall be marked in a conspicuous place 
followed by the word ‘‘ owner ”’ or “‘ lessor,’’ as the case may be. [R. C. 
1905, § 4279; 1883, ch. 93, § 2; R. C. 1895, § 2960.] | 

§ 4627. Sinking fund. The board of directors of any railroad corporation 
may annually or oftener, as may be deemed expedient, set apart and appro- 
priate a sum of money not exceeding fifty per cent of its net earnings as 
resources for any one year, after paying the current expense of its road and | 
the interest on its outstanding indebtedness, in order to sink, redeem, pay 
off, cancel or discharge the indebtedness of such corporation; and the said 
sums so set apart shall be annually applied to the payment and discharge 
of such debts of such corporation as shall be due, and to the purchase and 
redemption of the outstanding evidences of indebtedness of such corporation, 
as the board of directors thereof shall deem most for the interest of such cor 
poration and for no other purpose. [R. C. 1905, § 4280; 1879, ch. 46, § 19; 
R. C. 1899, § 2961.] 

§ 4628. Defense of usury prohibited. No railroad corporation shall be 
allowed to make the defense of usury against the holder of any bond or other 
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obligation for the payment of money issued by such corporation. [R. C. 1905, 
§ 4281; 1879, ch. 46, § 20; R. C. 1899, § 2962.) 

§ 4629. May classify directors. Any railroad corporation may by a vote 
of a majority in amount of the stockholders present or represented at any 
annual meeting classify its directors into three classes, each of which shall be 
composed, as nearly as may be, of one-third of the directors; the term of 
office of the first class to expire in one year, of the second in two years and 
of the third in three years. At each annual election thereafter a number of 
directors shall be elected for three years equal to the number whose term 
of office shall then expire; all other vacancies shall be filled in accordance 
with the by-laws. ([R. C. 1905, § 4282; 1879, ch. 46, § 21; R. C. 1899, § 2963. ] 

§ 4630. Annual report must be made. Oontents. Every railroad corpora- 
- tion shall make an annual report to the stockholders of its operations during 
the year ending on the thirtieth day of June, which report shall be verified 
by the affidavit of the secretary, treasurer, superintendent and directors of 
the corporation and shall state: 

1. The length of road in operation, the length of single track, the length 
of double track, the weight of the rail per yard. 

2. The capital stock actually subscribed and the amount paid thereon. 

3. The whole cost of the road, showing the amount expended for the right 
of way, bridging, grading, iron and buildings, respectively, and for all other 
purposes incidental to the construction of such road. 

4. The amount and nature of its indebtedness, distinguishing the first, 
second and third mortgage bonds, and the unsecured indebtedness and the 
amount due the corporation. 

5. The amount received for the transportation of passengers, property and 
mails, for interest and from other sources, respectively. 

6. The amount of freight, specifying the quantity in tons or other usual 
mode of measurement. - 

7. The amount paid for the repairs of the road, buildings, engines and cars, 
respectively, for fuel, taxes and interest, specifying the indebtedness on which 
the same is paid; for wages of employes; the aggregate amount paid for 
salaries of officers and for any other purpose incidental to the business of 
transportation so as to give a complete statement of the entire annual expense 
of the corporation. 

8. The amount of loss to the corporation paid for loss and damage to freight 
and injury to person and property. 

9. The number and amount of dividends and when made and in what 
manner such dividends have been paid. 

10. The amount appropriated to sinking fund and the manner in which the 
same has been applied and the total amount then held by such sinking fund. 

11. The number of persons killed or injured, the causes thereof and whether 
passengers or persons employed by the corporation. 

12. Whether any such accidents have arisen from carelessness or negligence 
of any person in the employ of the corporation and whether such person is 
retained in the service of such corporation. The secretary of each railroad 
corporation shall mail to every stockholder thereof, whose post office address 
is known, a copy of its annual report and shall file a certified copy thereof 
with the commissioners of railroads on or before the fifteenth day of Sep- 
Heras each year. [R. C. 1905, § 4283; 1879, ch. 46, § 22; R. C. 1899, 

§ 4631. Must maintain office in the state. Every railroad corporation organ- 
ized and doing business in this state under the laws or authority thereof 
shall have and maintain a public office or place in the state for the transaction 
of its business, where transfers of its stock shall be made and in which shall 
be kept for public inspection books in which shall be recorded the amount of 
capital stock subscribed and by whom, the names of the owners of its stock 
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and the amount owned by them, respectively ; the amount of stock paid in and 
by whom, and the transfers of said stock; the amount of its assets and lia- 
bilities and the names and places of residence of its officers. Any corpora- 
tion violating any of the provisions of this section or of section 4630 shall, 
upon conviction thereof in any district court, be subject to a penalty of not 
less than one hundred and not more than five thousand dollars and its corpo- 
rate rights shall be subject to forfeiture. [R. C. 1905, § 4284; Const. § 140; 
R. C. 1899, § 2965.] ; 

§ 4632. How foreign corporation may extend its road into this state. Any 
railroad corporation chartered by or organized under the laws of the United 
States or of any state or territory, whose constructed railroad shall reach or 
intersect the boundary line of this state at any point may extend its railroad 
into the state from any such point or points to any place or places within 
the state, and may build branches from any point on such extension. Before 
making such extension or building any such branch road such corporation 
shall by resolution of its directors to be entered in the records of its proceed- 
ings, designate the route of such proposed extension or branch in the manner 
provided in section 4610 and file a copy of such record certified by the presi- 
dent and secretary in the office of the secretary of state. Thereupon such cor- 
poration shall have all the rights and privileges to make such extension or 
build such branch and receive such aid thereto as it would have had had it 
been authorized so to do by articles of association duly filed in accordance 
with the provisions of this article. [R. C. 1905, § 4285; 1879, ch. 46, § 27; 
R. C. 1895, § 2966.] 

§ 4633. Train to be run each week day. Every railway company owning 
or operating a railway line in this state, excepting railways or branch lines 
that may hereafter be constructed or extensions of railways or branch lines 
now in operation, for five years after construction of same, and also railways 
or branch lines whose total length does not exceed twenty-five miles, is re- 
quired to run a train of cars over its lines and branches of any line one way 
during each week day of the year unless prevented by storm, accident or 
other cause over which the railroad company has no control. [R. C. 1905, 
§ 4286; 1893, ch. 1038, § 1; R. C. 1895, § 2967; 1905, ch. 152.] 

§ 4634. Penalty. For each and every violation of the provisions of the last 
section the railway company shall be subject to a fine of five hundred dollars. 
[R. C. 1905, § 4287; 1893, ch. 108, § 2; R. C. 1895, § 2968.] 

§ 4635. Trains to be run at regular times. Every such railroad corpora- 
tion shall start and run its cars for the transportation of persons or property 
at regular times to be fixed by public notice and shall furnish sufficient ac- 
commodation for the transportation of all such passengers and property as 
shall within a reasonable time previous thereto offer or be offered for the 
transportation at the place of starting or at the junction of other railroads 
and at siding and stopping places established for receiving and discharging 
way passengers and freight and shall take, transport and discharge passen- 
gers and property at, from and to such places on the due payment of tolls, 
freight or fare therefor. [R. C. 1905, § 4288; Civ. C. 1877, § 474; R. C. 1899, 


2969. 

: en to stop for passengers at the times advertised. 66 Am. Dec. 603. 

§ 4636. Penalty. In case of the refusal by such corporation or its agents 
to take or transport any passenger or property as provided in the preceding 
section, or in case of the neglect or refusal of such corporation or its agents 
to discharge or deliver passengers or property at the regularly appointed 
place under the laws which regulate common carriers such corporation shall 
pay to the party aggrieved all damages which shall be sustained thereby 
29 ia of action. [R. C. 1905, § 4289; Civ. C. 1877, § 475; R. C. 1899, 

70. 


Contract duty of carrier to stop at particular station. 2 L.R.A.(N.S.) 505. 
Duty to give regular train service on Sunday. 30 L.R.A.(N.S.) 401. 
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Liability to passenger for default or delay in running train. 32 L.R.A. 543; 49 
L.R.A.(N.S.) 429. 

Liability for failure to provide train for crowd. 24 L.R.A. 711. 

Right to discontinue receipt of freight at place other than regular station. 38 
L.R.A.(N.S.) 932. se, ition. onan) ines 

Duty of carrier to accept freight originating and terminating within city limits. 
33 LB.A(NS.) 443. 

Effect of strike on carrier’s duty to accept freight. 35 L.R.A. 623; 22 L.R.A.(N.S.) 
1200. 

Right to refuse to transport dangerous articles. 36 L.R.A. 64% = 

Duty of carrier to accept liquor for transportation to points where its sale is prohibited 
or restricted. 40 LR.A.(N.S.) 798; 45 L.R.A.(N.S.) 120. 

§ 4637. When not liable for personal injuries. In case any passenger on 
any railroad shall be injured while on the platform of a car while in motion, 
or in any baggage, wood or freight car in violation of the printed regulations 
of the corporation posted up at the time in a conspicuous place inside of its 
passenger cars then in the train, such corporation shall not be liable for the 
injury; provided, it had furnished room inside its passenger cars sufficient 
for the accommodation of its passengers. [R. C. 1905, § 4290; Civ. C. 1877, 
§ 476; R. C. 1899, § 2971.] 


Contributory negligence of passengers in riding on platforms, etc. 37 Am. Rep. 710; 
41 Am. Rep. 347. 
Riding on platform of railroad car as negligence. 29 L.R.A.(N.S.) 325. 
where railroad train is crowded. 24 L.R.A. 710. : 
Negligence in riding on platform or steps of car just before reaching station. 21 
L.R.A.(N.S.) 715. ; 
Riding on platform as affecting right to recover for injury through accident to train 
or car. 17 L.R.A.(N.S.) 158. 
Passenger’s riding in baggage or express car as sanded | negligence. 16 L.R.A. 631. 
Power of conductor to waive rule prohibiting passengers from riding in baggage car. 
16 L.R.A. 631. 
As to similar D abe ry in Cal. Civ. Code, § 484, see Mitchell v. Southern P. R. Co., 
87 Cal. 62, 11 L.R.A. 130, 25 Pac. 245, 9 Am. Neg. Cas. 85. 
_ § 4638. Same responsibility on all trains carrying passengers. When fare 
is taken by any railroad corporation for transporting passengers on any 
mixed train of passenger and freight cars or on any baggage, wood, gravel 
or freight car the same care must be taken and the same responsibility and 
duties are assumed by the corporation as for passengers on passenger cars. 
(R. C. 1905, § 4291; Civ. C. 1877, § 477; R. C. 1899, § 2972.] 


What risk is assumed by passengers on freight trains. 19 L.R.A. 310. 

Extent of ticket agent’s authority as to carriage on freight train. 31 L.R.A.(N.S.) 233. 

Liability for injuries to passenger from sudden starting or stopping of freight train. 
34 L.R.A.(N.S.) 230. 


§ 4639. Temporary ways while changing highway. Every railroad cor- 
poration while employed in raising or lowering any turnpike or other way, 
or in making any other alterations, by means of which the said way may be 
obstructed shall provide and keep in good order suitable temporary ways to 
enable travelers to avoid or pass such obstructions. [R. C. 1905, § 4292; 
Civ. C. 1877, § 479; R. C. 1899, § 2973.] , 

§ 4640. Bridges must be in good repair. Every railroad corporation shall 
maintain and keep in good repair all bridges with their abutments which such 
corporation shall construct for the purpose of enabling its road to pass over 
or under any turnpike road, canal, water course or other way. [R. C. 1905, 
§ 4293; Civ. C. 1877, § 480; R. C. 1899, § 2974.] 

Liability for injuries to employes by low bridges. 53 Am. Rep. 699. 


§ 4641. Signs at crossings. Every railroad corporation operating a line 
of road within this state must erect suitable signs of caution at each crossing 
of its road with a public highway, which signs shall be painted with black 
Roman or block letters on white background, said letters to be at least eight 
inches in length and proportionately broad; said signs shall be placed at the 
top of posts at least fifteen feet high. [R. C. 1905, § 4294; Civ. C. 1877, § 481; 
R. C. 1895, § 2975.] 
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§ 4642. Bell and whistle. A bell of at least thirty pounds in weight or a 
steam whistle shall be placed on each locomotive engine and shall be rung or 
whistled at the distance of at least eighty rods from the place where the said 
railroad shall cross any other road or street and be kept ringing or whistling 
until it shall have crossed said road or street under a penalty of fifty dollars 
for every neglect, to be paid by the corporation owning the railroad, one-half 
thereof to go to the informer, and the other half to this state, and also be 
liable for all damages which shall be sustained by any person by reason of 
such neglect. [R. C. 1905, § 4295; Civ. C. 1877, § 483; R. C. 1899, § 2976.] 

Whistling not required at private crossing, though on section line which might be 
opened as road. Reynolds v. Great Northern Ry. Co., 69 Fed. 808, 16 C. C. A. 435. 

Failure to give signals; no recovery for injury in absence of evidence that such 
failure was the cause. Mankey v. C. M. & 8t. P. Ry. Co., 14 S. D. 468, 85 N. W. 1013. 

Killing stock prima facie evidence of negligence. See Rev. Code Civ. Proc. 8. D. 748. 

Failure to ring bell or sound whistle does not constitute negligence per se. Reeves v. 
Chicago, M. & St. P. R. Co., 24 8. D. 84, 123 N. W. 498. | 

Use of either bell or whistle all the time occupied by train in passing from one 

ublic crossing to another a mile distant is permissible. Lyons v. Chicago, M. & St. 

- R. Co., 28 8. D. 31, 35 L.R.A.(N.S.) 1219, 132 N. W. 679. 

Not the sole measure of duty at public crossings to ring bell and blow whistle. Effect 
of city ordinances. Coulter v. G. v Ry., 5 N. D. 568, 67 N. W. 1046. : 

The term “any other road” refers only to public highways, and not to private 
crossing. Reynolds v. Great Northern R. Co., 69 Fed. 808. 

The duty to give signals does not extend to a person driving along a highway parallel 
to the railroad, who has not lately used and does not intend to use any crossing. 
Reynolds v. Great Northern R. Co., 69 Fed. 808. 

Defense of contributory negligence may be interposed in action brought for violation 
of section 2223, Revised Codes 1905 [section 3076 herein], for damages resulting from 
explosion. Morrison v. Lee, 22 N. D. 251, 38 L.R.A.(NS.) 412, 133 N. W. 548, 1 
N.C. C. A. 258: 

Statutory signals as measure of duty of railroad company. 15 L.R.A. 427. 

For whose benefit signals by approaching trains are required by statute at railway 
crossings. 17 L.R.A. 254. 


Failure to give signal as affecting liability for injury to small children on track. 
25 LR.A. 788. ei : ae 


Right of employe to rely on statute requiring signal to be given by train approaching 
crossing. 40 L.R.A.(N.S.) 1105. 


Duty as to signals by locomotive approaching overhead crossings. 1 L.R.A.(N.S.) 
307; 22 L.R.A.(N.S.) 915. 

Duty to give crossing signals for protection of animals. 46 L.R.A.(N.S.) 881. 

Liability for failure to give statutory signals when they would not have prevented 
the injury. 21 L.R.A. 723. 


Violation of rule as to giving of signals as evidence of negligence toward member 
of public. 8 L.R.A.(N.S.) 1063. 


Private action for violation of ordinances requiring warning signals. 5 L.R.A.(NS.) 
240. 


Private action for violation of statutory duty to signal approach of crossings. 9 
L.R.A.(N.S.) 365. 


Failure to give crossing signals as proximate cause of injury by running into side 
of train. 38 L.R.A.(N.S.) 1153. 

As to similar provision in Cal. Civ. Code, § 486, see Meeks v. Southern P. R. Co., 
52 Cal. 602; Strong v. Sacramento & P. R. Co., 61 Cal. 326, 11 Am. Neg. Cas. 196; Orcutt 
v. Pacific Coast R. Co., 85 Cal. 291, 24 Pac. 661, 11 Am. Neg. Cas. 216; Toomey v. 
Southern P. R. Co., 86 Cal. 374, 10 L.R.A. 139, 24 Pac. 1074; Hager v. Southern P. Co., 
98 Cal. 309, 33 Pac. 119. 

§ 4643. Trains must stop before crossing other railroads or drawbridges. 
Exception. Every train of cars, and every locomotive about to cross the 
track of another railroad, shall come to a full stop before arriving at or | 
crossing the track of such other and within four hundred feet thereof; and 
the train or locomotive arriving near such crossing first shall cross and move 
on first; and every such train or locomotive shall also come to a full stop 
before crossing or running upon any drawbridge over a stream which is 
regularly navigated by vessels during the season when such stream is so used 
for navigation, and the use of such draw is necessary for the passage of boats, 
vessels and other crafts navigating the waters of such stream at a distance 
from such bridge of not more than six hundred feet; provided, that no such 
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stop need be made before crossing such drawbridge or railroad crossing of 
railroads operated by the same company, if at the time an employe of the 
company shall be standing on such drawbridge or crossing with a proper 
light by night, or flag by day, and signal such train to proceed; provided, 
however, that in case any two railroads which cross each other, or in any 
way connect at a common grade, shall by any works or fixtures to be erected 
and maintained by them, or either of them, render it safe to pass over said 
crossings without stopping, and such work or fixtures shall first be approved 
by the commissioners of railroads of this state, and the plan of such works 
or fixtures for such crossing, designating the place of such crossing, shall be 
filed with the said commissioners of railroads; then in that case the fore- 
going provisions of this section requiring the stoppage of trains at such 
railroad crossings shall not apply; but if said commissioners of railroads shall 
disapprove such plan, or fail to approve the same within twenty days after 
the filing thereof with them, such railroad companies, or either of them, may 
apply in the county where such crossing is situated, to the judge of the dis- 
trict court in and for said county, either in term or vacation, by a petition in 
writing, setting forth the object of said application, and said court or Judge 
shall thereupon appoint a time and place for the hearing of said petition, 
and a copy of the order appointing such time and place, together with a copy 
of said petition, shall be served upon the commissioners of railroads at least 
ten days before the day appointed for such hearing; and the said district 
court or any judge thereof, either in term time or vacation, shall have full 
power upon the hearing of said petition to grant the prayer thereof or to 
make such other order thereon as may be proper in the premises. [R. C. 
1905, § 4296; R. C. 1895, § 2977; 1903, ch. 148.] 

§ 4644. Killing of stock prima facie evidence of negligence. The killing 
or damaging of any horses, cattle or other stock by the cars or locomotives 
along a railroad shall. be prima facie evidence of carelessness and negligence 
on the part of the corporation. [R. C. 1905, § 4297; Civ. C. 1877, § 679; 
R. C. 1895, § 2978.] 


Injury to stock by locomotive as prima facie evidence of negligence. Anderson v. 
Minneapolis, St. P. & S. Ste. M. R. Co., 18 N. D. 462, 123 N. W. 281; Carr v. Minneapolis, 
St. P. & S. Ste. M. R. Co., 16 N. D. 217, 112 N. W. 972. 

Presumption of negligence created by fact of killing by cars. Wright v. Minneapolis, 
St. P. & S. Ste. M. R. Co., 12 N. D. 159, 96 N. W. 324. 

As to prima facie case, how overcome. Hodgins v. R. R. Co., 3 N. D. 382, 56 N. W. 139. 

Contributory negligence, what is. Wright v. M., St. P. & 8. Ste. M. Ry., 12 N. D. 
159, 96 N. W. 324. 
raed of a complaint. John R. Jones & Son v. G. N. Ry., 12 N. D. 343, 97 

. W. 535. 

It is not error to deny motion for directed verdict where evidence, although undis- 

dee is such that impartial men might fairly and reasonably differ in conclusions to 

drawn from such evidence. Clair v. Northern P. R. Co., 22 N. D. 120, 132 N. W. 776. 

Whether presumption arising under statute that railroad company killing cattle on 
track was negligent, is overcome by company’s evidence, is in first instance question 
of law. Corbett v. Great Northern R. Co., 19 N. D. 457, 125 N. W. 1054. 

Presumption of law that killing was caused by defendant’s negligence is raised by 
proc of ownership and killing. ‘Reinke v. Minneapolis, St. P. & 8S. Ste. M. R. Co., 23 

. D. 182, 135 N. W. 779. 

Duty to animals on the track. 49 Am. Dec. 261; 20 Am. St. Rep. 161. 

Presumption of negligence from injury to live stock by railway train. 15 L.R.A. 39. 

Power of legislature to make the killing of stock prima facie evidence of negligence. 
32 L.R.A.(N.S.) 227. 


§ 4645. Crossings over railroads. Penalty for failure to provide. When 
any person owns land on both sides of any railway the corporation or indi- 
vidual owning or operating such railway shall, when requested to do so in 
writing, make and keep in good repair a proper cattle guard and cause-way 
or other adequate means of crossing such railway at such reasonable place 
or places as may be designated by the land owner or his agent; provided, 
that the type of all cattle guards required by law to be constructed in this 
state shall, before being installed, be approved by the commissioners of rail- 
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roads. The owner or person in possession of the land through which the 
railroad passes may recover, of the person or corporation operating such 
railroad, the sum of twenty-five dollars for every thirty days of default on 
the part of the person or corporation operating the railroad, after written 
demand served on an officer, roadmaster or section foreman of the operating 
company has designated the place for the erection of the cattle guarded 
crossings of the road crossing requested, and a like penalty for failure to 
keep such cattle guards, or road crossings, in good repair, after written notice 
has been served upon the operating company that such repairs are necessary. 
[1909, ch. 191; R. C. 1905, § 4298; Civ. C. 1877, § 484; R. C. 1899, § 2979.] 

§ 4646. When required to fence. Whenever the owner of any tract of 
land abutting against any line of railroad within this state shall desire to 
inclose any such tract of land for pasturage or other purposes and shall 
construct a good and sufficient fence about said tract of land on all sides 
except along the side abutting against such railroad it shall be the duty of 
such railroad company to construct a good and sufficient fence not less than 
four and one-half feet high on the side of such tract or lot as far as the same 
extends along the line of such railroad and to maintain the same in good 
repair and condition, until released therefrom by the owner of said tract or 
until the owner of said tract shall have ceased to maintain, in good repair 
and condition for the term of one year, his portion of the fence around such 


inclosure. [R. C. 1905, § 4299; 1883, ch. 57, § 1; R. C. 1899, § 2980.] 

Inapplicable to lessee of school lands. Crary v. Chicago, M. & St. P. R. Co., 18 S. D. 
237, 100 N. W. 18. 

Railroad is liable for killing of cow when it has failed to provide cattle guard, where 
it had right to do so. Lidel v. South Dakota C. R. Co., 25 S. D. 462, 127 N. W. 653. 

Railroad corporations need not erect fences unless required by statute. 7 Am. Rep. 47. 

Constitutionality of statute requiring fence. 31 L.R.A.(NS.) 862. 

Mandamus to compel company to construct fences. 12 L.R.A. 181. 

Measure of care of railroad company to maintain fence once constructed. 11 
L.R.A.(N.S.) 228. 

; ee action for violation of statutory duty to fence right of way. 9 L.R.A.(N.S.) 
47. 

Duty to keep gates in railroad fence closed. 49 L.R.A. 625. 

Liability for injury to stock other than by trains, because of breach of statutory 
duty to fence. 37 L.R.A.(N.S.) 1181. 

Liability of railroad whose failure to maintain fences permits escape of live stock 
which is killed or injured outside its right of way. 29 L.R.A.(N.S.) 573. 

As to similar provision in Cal. Civ. Code, § 485, see Hynes v. San Francisco & N. P. 
R. Co., 65 Cal. 316, 4 Pac. 28; Los Angeles, P. & G. R. Co. v. Rumpp, 104 Cal. 20, 37 
Pac. 859; Baker v. Southern California R. Co., 110 Cal. 455, 42 Pac. 975; Baker v. South- 
ern California R. Co., 114 Cal. 501, 46 Pac. 604; Boyd v. Southern California R. Co., 
126 Cal. 571, 58 Pac. 1046. 


§ 4647. Notice from owner. Whenever the owner of any tract of land 
shall have completed his portion of the fence about such proposed inclosure 
he shall give written notice of its completion to the railroad company upon 
whose line said tract is situated by personal service upon the agent of said 
company at the station nearest to the proposed inclosure describing in said 
notice the situation of said tract and the number of acres to be inclosed, 
as near as may be, and the length of the fence required along the line of such 
railroad to complete the proposed inclosure; and it shall be the duty of the 
railroad company to construct and complete its portion of such fence within 
sixty days after the service of such notice. [R. C. 1905, § 4300; 1883, ch. 57, 
§ 2; R. C. 1899, § 2981.] 


Railroad company liable for defective fence although notice to construct was not given. 
Wold v. South Dakota C. R. Co., 23 S. D. 521, 122 N. W. 583. 


§ 4648. Liability of company. If any railroad company shall neglect or 
refuse to comply with any of the requirements of the last two sections it shall 
be lawful for the owner of such tract to construct or repair the fence along 
the line of such railroads and the railroad company shall be liable to the 
owner thereof to an amount not exceeding one dollar and twenty-five cents 
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per rod to be recovered in a civil action; and such railroad company shall 
be liable for all damages accruing by reason of such neglect or refusal. 
[R. C. 1905, § 4801; 1883, ch. 57, § 3; R. C. 1895, § 2982.) 


Railroad company’s liability for damages from neglect to repair fence covers damages 
to stock on track. Wold v. South Dakota C. R. Co., 23 S. D. 521, 122 N. W. 583. 

Double damages are provided for regardless of whether owner gave notice. Bekker 
v. White River Valley R. Co., 28 S. D. 84, 132 N. W. 797. 


ARTICLE 2.— RAILROAD COMPANIES REPORT WRECKS. 


§ 4649. Duty to report. It shall be the duty of every railroad company 
operating a line of railway in this state to report to the railroad commuis- 
sioners of this state all accidents, wrecks or casualties occurring in the 
operation of trains on said line or lines of railway within this state, coming 
within the knowledge of the company, wherein any person is either killed 
or injured, within reasonable time, not exceeding sixty days, in such form 
as the railroad commissioners may require. [1907, ch. 205, § 1.] 

§ 4650. Railroad commissioners examine into causes of wrecks. Make 
report to legislature. Whenever any such report is made to such railroad 
commissioners they shall forthwith examine into the causes and circumstances 
of such wreck, accident or casualty, and it shall thereupon be the duty of 
said railroad commissioners to order such railroad company to comply with 
any reasonable requirements prescribed by said railroad commissioners, cal- 
culated to prevent the recurrence of any such wreck, accident or casualty, 
and it shall be the duty of said railroad commissioners to report to the legis- 
lature biennially a summarized statement of all wrecks, accidents or casualties 
that have come to their knowledge by reason of this article, together with a 
recommendation of such additional legislation as they deem proper for the 
ghee ee of passengers and employes of such railroads. {[1907, 
ch. : 

As :, —— reports to the legislature, see in general sections 95, 97, 98. 

§ 4651. Penalty for violation. Every person who shall violate any of the 
provisions of this article shall be guilty of a misdemeanor and shall be pun- 
ished by a fine of not less than five hundred dollars, nor more than two 
thousand dollars, or imprisonment in the county jail for not less than thirty 
days, nor more than one year, or shall suffer both such fine and imprisonment 
in the discretion of the court. [1907, ch. 205, § 3.] 


ARTICLE 3.— STOPPING OF PASSENGER TRAINS AT CouUNTY SEATS. 


§ 4652. Stop at county seats. Every person, company or corporation 
operating a railroad within or through this state, shall cause all its regular 
passenger trains to stop upon their arrival at its station at each county seat, 
through or by which such trains run wherever such person, company or cor- 
poration operating such railroad has heretofore established, or shall here- 
after establish, a station within one mile of the corporate limits of such 
county seat, a sufficient length of time to receive and let off passengers 
with safety ; provided, the same shall not apply to any passenger train which 
does not carry passengers whose trip both begins and terminates within the 
boundaries of the state of North Dakota. [1911, ch. 253, § 1; 1907, ch. 202; 
R. C. 1905, § 4302; 1901, ch. 130.] | 


: oo to compel stopping of trains at stations. 17 L.R.A.(NS.) 821; 29 L.R.A.(NSS.) 
5 


Right to require the stopping of interstate and mail trains. 14 L.R.A.(N.S.) 293; 
29 L.R.A.(N.S.) 159. 


§ 4653. Penalty. Every person, company or corporation failing to comply 
with the provisions of the last section shall be subject to a penalty of five 
hundred dollars for each and every offense, to be recovered in a civil action 
in the name of the state, and to be paid, when collected, to the state of North 
Dakota, to be credited to the common school fund; and it is hereby made 
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the duty of the state’s attorney of the county, upon complaint of any citizen, 
to commence and prosecute such action on behalf of the state. [1911, ch. 253, 
§ 2; 1907, ch. 202; R. C. 1905, § 4302; 1901, ch. 130.] 


ARTICLE 4.— LIABILITY OF RAILROADS FOR CAUSING FIRES. 


§ 4654. Liability for damages from fire. All railroad companies or cor- 
porations operating or running cars or steam engines over roads in this state 
shall be liable to any party aggrieved for all damages resulting from fire 
escaping or being scattered or thrown from said cars or engines; provided, 
that such railroad company or corporation shall not be liable for said dam- 
ages when the same results from the default or negligence of the party 
injured. (1911, ch. 248; R. C. 1905, §§ 4308, 4304; 1898, ch. 102, §§ 1, 2; 
R. C. 1899, §§ 2983, 2984.] | 

Presumption of negligence one of law. Mere fact that fire started 118 feet from 
track not in itself sufficient to warrant submission of question of negligence to jury. 
Smith v. N. P. Ry. Co., 3 N. D. 17, 53 N. W. 173. 

Liability for fire when caused by coals or sparks from locomotives. 38 Am. Dec. 
by Meri baet 185; 6 Am. Rep. 597. 

lability for burning pro stered or piled on railroad right of way by licensee. 
1 L.R.A.(N.S.) 533. le : © is 

Liability for fire set by engines of other company permitted to use road. 10 
L.R.A.(N.S.) 1175. 

_Liability of railroad company for personal injury to person struck by sparks er 
cinders escaping from locomotive. 18 L.R.A.(NS.) 241. 

Constitutionality of statute imposing absolute liability for damages caused by fire. 
25 L.R.A. 161; 35 L.R.A.(N.S.) 1016; 42 Am. St. Rep. 538. 

Sufficiency of general allegations of negligence in case of injury to property from 
fires, 59 L.R.A. 234, 

Right to interest on sum allowed as damages from railway fires. 18 L.R.A. 449. 

Duty of abutting owner to prevent accumulation of combustible materials near right 
of way. 12 L/R.A.(N.S.) 624. 

Duty of owner of property adjoining a railroad right of way to protect it from fires 
set out by passing locomotives. 12 LRA. (NS) 526. 

Presumption as to negligence in case of railway fires. 15 L.R.A. 40. 

Effect of presumption from fact that fire was set by locomotive to carry question of 
negligence to jury. 5 L.R.A.(N.S.) 99. 

Power of legislature to make injury by fire from locomotives prima facie evidence of 
negligence. 32 L.R.A.(N.S.) 227. 

Admissibility of evidence of other fires. 32 L.R.A.(N.S.) 1146. 

Distance within which sparks from a properly equipped engine will set fire as a sub- 
ject of expert testimony. 22 L.R.A.(N.S.) 1039. 

Duty of railroad company to keep cattle guards in condition. 36 L.R.A.(N.S.) 997. 

Effect of contributory negligence of owner of stock getting on track through defects 
in cattle guards. 36 L.R.A.(N.S.) 100. 

Constitutionality of statute requiring railroad company to build cattle guards. 31 
L.R.A.(N.S.) 861. 

Constitutionality of statutes excluding defense of contributory negligence and assump- 
tion of risk on failure to build cattle guards. 31 L.R.A.(N.S.) 867. 


ARTICLE 5.— CATTLE GUARDS AT RAILROAD CROSSINGS. 


§ 4655. Cattle guards, how constructed. Speed of trains at depot grounds. 
All railway corporations owning or operating a line of railway within this 
state shall construct, maintain and keep in repair a suitable fence of posts 
and barb wire, or posts and boards, on each side of the track so connected 
with cattle guards at all public road crossings as to prevent cattle, horses 
and other live stock from getting on the railroad tracks; such fence when 
of barb wire shall be of five wires securely fastened to posts set not more 
than twenty feet apart, the top wire not to be less than fifty-four inches 
high, said wires to be not more than fourteen inches apart; or of five boards 
securely fastened to posts set not more than eight feet apart, said fence to 
be not less than fifty-four inches high and the boards not more than one foot 
apart. Any corporation operating a railroad and failing to fence same 
against live stock running at large and maintaining proper and sufficient 
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cattle guards at all points where the right to fence or maintain cattle guards 
exists shall be liable to the owner of any stock killed or injured by reason 
of the want of such fence or cattle guard for the full amount of the dam- 
ages sustained by the owner on account thereof, unless it was occasioned 
by his grossly negligent act or that of his agent, and to recover the same It 
shall only be necessary for him to prove the loss of or injury to his prop- 
erty. If such corporation fails or neglects to pay such damages within ninety 
days after notice in writing that a loss or injury has occurred accompanied 
by an affidavit thereof served upon an officer or a station or ticket agent 
employed by said corporation in the county where such loss or injury occurred 
such owner shall be entitled to recover from the corporation double the 
amount of damages actually sustained by him, and twenty-five dollars as 
attorney’s fee when it shall be adjudged by a court of competent jurisdic- 
tion that the claimant is entitled to the amount claimed. No law of the state 
or any local or police regulations of any county, township, city or town 
relating to the restraint of domestic animals, or in relation to the fences of 
farmers or land owners shall be applicable to railway tracts unless specifi- 
cally so stated in such law and regulation. Upon depot grounds necessarily 
used by the public and the corporation the operating of trains at a greater 
rate of speed than eight miles an hour where no fence is built shall be negli- 
gence and shall render such corporation liable for all damages occasioned 
thereby in the same manner and to the same extent except as to double 
damages, as in cases where the right to fence exists. [1907, ch. 209.] . 


ARTICLE 6.— MAINTENANCE OF STATION Houses. 


§ 4656. When stations to be maintained. Every railroad corporation in 
the state of North Dakota shall build a station house and keep a station agent 
twelve months each year when so ordered by the railroad commissioners at 
all of its sidings where there is grain and merchandise of any description to 
be shipped, when the outgoing and incoming freight, and all other receipts 
at said station amounts to twelve thousand dollars or more in any one year. 
Provided, that said stations are not less distant than five miles apart upon 
the same line of railway. [1911, ch. 254; R. C. 1905, § 4305; 1895, ch. 97, § 1; 


R. C. 1899, § 2985; 1901, ch. 179; 1903, ch. 147.] 
Power to compel establishment of railroad stations. 17 L.R.A.(N.S.) 821. 
May railroad companies be required to establish or maintain a station that will not 
pay expenses. 26 L.R.A.(N.S.) 444. 


§ 4657. Penalty. Any railroad company or corporation failing to comply 
with the provisions of the last section shall be punished by a fine of not less 
than two thousand dollars and it shall be the duty of the commissioners of 
railroads to enforce the provisions of such section in the name of the state 
of North Dakota. [R. C. 1905, § 4306; 1895, ch. 97, § 2; R. C. 1899, § 2986.] 


ARTICLE 7.— LIGHTING oF DEPpoT PLATFORMS. 


§ 4658. Railroad depot lamps must be provided. All railroad companies 
using steam as a motor power and engaged in the business of carrying pas- 
sengers to and from stations located in this state shall provide for the lighting 
of each and every depot platform used by passengers in getting on and off 
from trains. At least one lamp, with a lighting power equal to that of the 
ordinary street lamp shall be placed at each end of each and every said 
platform. During the hours of night said lamp or lamps shall be lighted for 
a period of at least one hour before and thirty minutes after the arrival of 
each and every train, providing that said train stops at such depot or plat- 
form for the purpose of letting passengers on and off. [1907, ch.:210, § 1.] 

§ 4659. Penalty. In each and every town, village or city where a railroad 
company violates the provisions of section 4658, such company shall upon 
conviction thereof be subject to a fine of not less than five dollars nor more 
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than ten for each and every day during the time such violations continue 
to be made, said fine fo be recovered in civil action by any competent court 
and it is hereby made the duty of the attorney-general and the various state’s 
attorneys of the counties wherein such violations take place to prosecute the 
violators of this article. [1907, ch. 210, § 2.] 


ARTICLE 8.— SANITARY REGULATIONS FOR RAILROAD STATIONS. 


§ 4660. Closets, where provided. All railroad companies operating rail- 
roads in North Dakota shall provide and maintain at any and all railroad 
stations in the state where passengers’ tickets are sold, within reasonable 
access of the depot, a water closet, earth closet or privy for the accommo- 
dation of railroad employes and the traveling public, or where a sewerage 
system is maintained within three hundred feet of such station waiting room 
then and in that case the water closet shall be within the station house. 
Entirely separate compartments for men and women shall be provided. The 
water closet, earth closet or privy for males shall also have urinals arranged 
with conduits of galvanized iron, or other impervious material, draining into 
& sewer, vault or other suitable place which will prevent the creation of a 
nuisance. [1913, ch. 232, § 1; 1911, ch. 238.] 

§ 4661. Authority to inspect. The board of railroad commissioners of the 
state, or the local health officer, or health commissioner of the township, in- 
corporated village or city in which the depot is located shall have authority 
to inspect such water closets, earth closets or privies from time to time, and 
if they are found to be in an unsanitary condition he or they shall notify 
the proper officials of the railroad company, stating in what respect such 
water closets, earth closets or privies are unsanitary, and it shall be the 
duty of the railroad company within a reasonable time to make such altera- 
tions or repairs as will remove the unsanitary conditions complained of. 
[1913, ch. 282, § 2.] 

§ 4662. Waiting rooms, how and when cleaned. The waiting rooms at 
the railroad stations in this state shall be scrubbed or washed at least once 
a week with some standard disinfectant, and such waiting rooms shall at all 
ea be maintained in a comfortable and sanitary condition. [1913, ch. 232, 

3. 

§ 4663. Penalty. Any person, firm or corporation failing to comply with 
the provisions of this act shall upon conviction be punished by a fine of not 
less than twenty dollars or more than one hundred dollars. [1913, ch. 232, 
§ 5; 1911, ch. 238, § 2.] 


ARTICLE 9.— SWEEPING PASSENGER COACHES. 


§ 4664. Dustless sweeping required. The sweeping of railroad coaches or 
cars while occupied by passengers, except such sweeping be done with a 
vacuum cleaner or other similar device, or except when the floor of such 
ear shall previously have been thoroughly moistened with water or oil, or 
by the use of sufficient sweeping compound to keep down the dust, is hereby 
prohibited. [1913, ch. 231, § 1.] 

§ 4665. Penalty. Any person or corporation violating the provisions of this 
a a be punishable by a fine not exceeding twenty-five dollars. (1913, 
ch. 231, § 2.] 


ARTICLE 10.— REGULATING NUMBER OF TRAIN MEN. 


§ 4666. Number of train men. It shall be the duty of every corporation 
operating a railway within the limits of this state which has not complete 
air equipments in good order on all rolling stock in use on said road to 
furnish at least two brakemen to each freight train consisting of forty-five 
cars and it shall be the duty of said company to furnish an extra brakeman 
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on said freight train for every ten cars or fraction thereof in excess of said 
forty-five cars; provided, that this section shall not apply to any train which 
. has therein, equipped with air brakes, a sufficient number of cars to render 
hand brakes unnecessary in the ordinary stoppage of trains. [R. C. 1905, 


§ 4307; 1895, ch. 94, § 1; R. C. 1899, § 2987.] 
Fall crew bill. 49 L.R.A. (NS.) 977. 


§ 4667. Penalty. For each and every violation of the last section the 
railroad corporation so offending shall be’ subject to a penalty of fifty dollars 
to be recovered in a civil action and paid to the state of North Dakota and 
it is made the duty of the attorney-general upon complaint of any citizen 
to commence and prosecute this action in his own name as attorney-general 
errr of the state. [R. C. 1905, § 4808; 1895, ch. 94, § 2; R. C. 1899, 


ARTICLE 11.— Hours oF SERVICE OF RAILROAD EMPLOYES. 


§ 4668. Hours limited. It shall be unlawful for any railroad, railroad 
corporation or common carrier, engaged in commerce in whole or in part 
within this state, or any of its officers or agents, to require or permit any 
employes engaged in or connected with the movement of any train in which 
. commerce is hauled within the state, or to require or permit any employe 
engaged in or connected with the movement of any train carrying freight 
or passengers within the state, to remain on duty more than sixteen con- 
secutive hours, except when by casualty, storms, wrecks, washouts, snow 
blockades or any unavoidable delay arising from like causes he is prevented 
from reaching his terminal; or to require or permit any such employe who 
has been on duty sixteen consecutive hours to go on any duty without having . 


at least eight hours’ rest. (1907, ch. 207, § 1] 
Construction and application of statute limiting ours of labor. 65 L.R.A. 33. 
Constitutionality of statutes limiting hours of labor. 19 L.R.A. 141; 21 L.R.A. 796; 
re 38; 12 L.R.A.(N.S.) 1130; 26 L.R.A.(N.S.) 242; 35 L.R.A.(N.S.) 628; 40 
893. 
Statute limitin ng hours of labor of railroad employes as interference with interstate 
commerce. 29 L.R.A.(N.S.) 240. 


§ 4669. Penalty. Any such railroad, railroad corporation, common carrier, 
or any of its officers or agents, violating any of the provisions of this article 
shall be deemed guilty of misdemeanor and shall, upon conviction thereof in 
any district court of the state of competent jurisdiction, be subject to a fine 
of not less than one hundred dollars nor more than one thousand dollars for 
each offense; and it shall be the duty of the railroad commissioners to fully 
investigate all cases of any violation of this article and said railroad com- 
missioners shall forthwith notify the attorney-general of such violation thereof 
as may come to their knowledge, and it shall be the duty of the attorney- 
general to prosecute or cause to be prosecuted all violations thereof. [1907, 


ch. 207, § 2.] 
Criminal liability for violation of statute limiting hours of labor. 65 L.R.A. 50. 


ARTICLE 12.— S1zE AND CONSTRUCTION OF CABOOSE CARS. 


§ 4670. To whom this article shall apply. The provisions of this article 
shall apply to any railroad corporation, or any person or persons while 
engaged as common carriers in the transportation of passengers or property 
within this state to which the regulative power of this state extends. [1911, 
eh. 245, § 1.] 

§ 4671. When to take effect, how constructed. That from and after the 
first day of June, 1914, it shall be unlawful, except as otherwise provided 
in this article, for any ‘such common carrier by railroad to use on its lines 
any caboose car or other car used for like purposes unless such caboose or 
ether car shall be at least twenty-four feet in length exclusive of the plat- 
form and equipped with two four-wheeled trucks, and said caboose car or 
other car shall be of constructive strength equal to that of the thirty-ton 
capacity freight cars constructed according to M. C. B. standards, and shall 
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be provided with a door in each end thereof and an outside platform across 
each end of said car; each platform shall not be less than twenty-four inches 
in width and shall be equipped with proper guard rails, and with grab irons 
and steps for safety of the persons getting on and off said car. Said steps 
shall be equipped with a suitable rod, board or other guard at each end and 
at the back thereof, properly designed to prevent slipping from said steps. 
[1911, ch. 245, § 2; 1909, ch. 190, § 1.] 

§ 4672. Repairs, how made. Whenever any caboose cars now in use by 
such common carriers as provided by section 4670 shall, after this article 
goes into effect, be brought into any shop for general repairs, it shall be 
unlawful to again put the same into service of such common carrier within 
this state, unless it be equipped as provided in section 4671. ([1911, ch. 245, 


3. 

§ 4673. Extensions, how granted. That the state railroad commission is 
hereby authorized to grant to any common carrier aforesaid, upon full 
hearing and for good cause shown, a reasonable extension of time in which 
to comply with the provisions of this article; provided, that in no case shall 
such extension in the aggregate exceed a period of one year from the time 
herein limited for compliance with this article. [1911, ch. 245, § 4.] 

§ 4674. Penalty. Any common carrier as provided in section 4670, vio- 
lating any of the provisions of this article, shall be deemed guilty of a mis- 
demeanor and upon conviction thereof shall be fined not less than one hundred 
dollars nor more than five hundred dollars for each offense. [1911, ch. 245, 
§ 5; 1909, ch. 190, § 2.] 


ARTICLE 13.— LICENSING TICKET AGENTS. 


§ 4675. Agents to obtain state license. Fee. It shall be the duty of the 
owners of any railroad or steamboat for transportation of passengers, to 
provide each agent who may be authorized to sell within the state tickets 
or other evidence thereof entitling the holder thereof to travel upon his or 
their railroad or steamboat, with certificate setting forth the authority of 
such agent to make such sales, which certificate shall be duly attested by 
the corporate seal of any corporate owner of such railroad or steamboat, 
and shall for the information of travelers be kept in a conspicuous place in 
the office of such agent. After issue of such certificate as aforesaid, such 
agent or a superintendent or general officer of such owners shall within ten 
days thereafter exhibit the same to the board of railroad commissioners of 
the state of North Dakota, and at the same time shall pay to said board of rail- 
road commissioners a license fee of five dollars, which fee shall be turned 
over to the state treasurer monthly, whereupon said board of railroad com- 
missioners shall issue to such agents so presenting said certificate a license 
under the seal of the board of railroad commissioners of the state of North 
Dakota, authorizing such agent to engage in the business of selling transpor- 
tation tickets of said common carrier, and said license so issued to such agent 
by said board of railroad commissioners shal] also be kept posted in a con- 
Bpicuous place in the office of such agent, for the information of travelers 
and of the public. Whenever any agent so authorized as aforesaid shall by 
death, resignation or otherwise cease to be such agent, his successor, ap- 
pointed by the railroad or steamboat company, or the owner or owners thereof, 
shall be authorized to sell tickets for said company and act as the agent 
thereof under the provisions of this article. [1913, ch. 237; R. C. 1905, § 4309; 
1893, ch. 104, § 1; R. C. 1899, § 2989.] 

§ 4676. No transfer of ticket without license. It shall not be lawful for 
any person not in the possession of such certificate and license so posted 
as aforesaid to sell, barter or transfer within this state for any consideration 
the whole or any part of any ticket or other evidence of the owner’s title 
or right to travel on said railroad or steamboat, whether such railroad or 
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steamboat is situated, operated or owned within or without the limits of this 
state. [R. C. 1905, § 4310; 1893, ch. 104, § 2; R. C. 1899, § 2990.] 
Statutes against ticket brokerage or “ sca intne! ” "24 L.R.A. 152. 
Injunction against dealing in nontransferable railroad tickets. 10 L.R.A.(N.S.) 437. 
Conatitutionality of anti-scalping legislation. 3 L.R.A.(N.S.) 558; 4 L.R.A.(N.S.) 480. 

§ 4677. Penalty for violation. Whoever shall violate the provisions of 
section 4676 shall be deemed guilty of a misdemeanor and shall be punish- 
able by a fine not exceeding five hundred dollars or by imprisonment not 
exceeding one year, or either or both, in the discretion of the court in which 
such offender shall be convicted. [R. C. 1905, § 4311; 1893, ch. 104, § 3; 
R. C. 1899, § 2991.] 

§ 4678. Agent to exhibit license. It shall be the duty of any agent resid- 
ing or acting within this state who shall be authorized to sell therein tickets 
or other evidences of the holder’s title to travel upon any railroad or steam- 
boat to exhibit to any person desiring to purchase a ticket or any officer of 
the law who may request him so to do such certificate of his authority 
thus to sell and such license. [R. C. 1905, § 4312; 1893, ch. 104, § 4; BR. C. 
1899, § 2992.] 

§ 4679. Redemption. Violation. Penalty. It shall be the duty of the owners 
of every railroad or steamboat situated or operated in whole or in part 
within this state to provide for the redemption under reasonable precau- 
tions of the whole or of any coupon or coupons of any ticket theretofore sold 
by any agent authorized as aforesaid, which the purchaser for any reason, 
other than the expiration of the time limited in said ticket for the use thereof, 
has not used, in case of a ticket not used and, in case of a coupon or a ticket 
partially used, at a rate which shall be equal to the difference between the 
price paid for the whole ticket and the cost of a ticket between the points 
for which the used portion of said ticket was actually used; provided, that 
such ticket or coupon or coupons shall be presented for such redemption to 
any agent authorized as aforesaid before the time therein limited for the use 
thereof shall have expired and the deposit of such ticket or part of ticket in 
the post office, addressed to any such agent, with postage thereon duly paid, 
before the expiration of the time limited on any such ticket or part of ticket 
shall be deemed such presentation; and the sale by any person of such ticket 
or the unused portion of any such ticket or coupon or coupons, otherwise than 
by the presentation of the same for redemption, as hereinbefore provided, 
shall be deemed to be a violation of the provisions of this article and any 
person guilty of such violation shall be deemed guilty of a misdemeanor and 
shall be punished by a fine not exceeding five hundred dollars, or by imprison- 
ment not exceeding one year, or either or both, in the discretion of the court 
in which such offender shall be convicted; provided, however, that when any 
ticket selling agent so licensed as aforesaid or any common carrier subject 
to the provisions of this article shall sell, barter or transfer to any person any 
mileage book or commutation ticket or excursion ticket at any reduced 
rate authorized by law, and when such mileage book, commutation ticket or 
excursion ticket shall by the terms thereof be limited in respect to the time 
in which the same shall be used, then and in that case such mileage book, 
commutation ticket or excursion ticket shall be redeemed by said common 
carrier, subject to the provisions of this article. [R. C. 1905, § 4313; 1893, 
ch. 104, § 5; BR. C. 1899, § 2993.] 

§ 4680. Refusal to redeem. Penalty. Any railroad company or steam- 
boat company which shall by any of its authorized ticket selling agents 
within this state unreasonably refuse to redeem any coupon of a ticket or 
any ticket as required by section 4679 shall pay to the state of North Dakota 
a fine not exceeding five hundred dollars for each offense. [R. C. 1905, § 4314; 
1893, ch. 104, § 6; R. C. 1899, § 2994.] 

8 4681. Penalty for fraudulent use of transfer. Whenever any person in 
the employ of any railroad or steamboat company doing business in this 
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state shall fraudulently neglect to cancel or return to the proper officer of 
the company or agent of such railroad or steamboat company any coupon, 
or any ticket, or pass with intent to permit the same to be used in fraud of 
any railroad company or steamboat company; or if any person shall steal or 
embezzle any such coupon or other ticket or pass, or shall fraudulently 
stamp or print or sign any such ticket, coupon or pass, or shall fraudulently 
sell or put in circulation any such ticket, coupon or pass said person shall 
be deemed guilty of a felony and upon conviction thereof shall be punished 
by imprisonment in the penitentiary for a period not exceeding five years. 
[R. C. 1905, § 4815; 1893, ch. 104, § 7; R. C. 1899, § 2995.] 

§ 4682. Discrimination in price. Penalty. It is unlawful for any ticket 
selling agent so authorized and licensed as aforesaid or for any common 
carrier subject to the provisions of this article to charge, demand, collect, 
receive from, or to sell, barter, transfer or assign to any person or persons, 
firm or company, corporation or association any tickets of any class whatever 
entitling the purchaser or holder thereof to transportation by the common car- 
rier issuing such ticket or tickets for a greater or less sum or price than is 
charged, demanded, collected or received by such ticket selling agent or 
common carrier subject to the provisions of this article for a similar ticket 
or tickets of the same class. Any person, ticket selling agent or common 
carrier subject to the provisions of this article who shall violate the provisions 
of this section shall be guilty of a misdemeanor and upon conviction thereof 
shall be fined in a sum not exceeding one thousand dollars for each offense. 
[R. C. 1905, § 4316; 1893, ch. 104, § 8; R. C. 1899, § 2996.] 


Is pass issued as part of consideration for contract within statute pee free 
transportation of passengers or discrimination in passenger rates. 23 L.R.A.(N.S.) 217; 
81 L.R.A.(N.S.) 657. 


ARTICLE 14.— Maps oF RIGHT oF Way. 

§ 4683. To file maps of right of way. All railroad corporations doing 
business in this state shall file with the county auditor of each county in 
which such railroad or any part thereof may be located a map showing the 
correct location of all right of way and side tracks in such county owned 
or occupied by such railroad corporation and also showing the number of 
acres in each parcel of land included by such railroad corporation or any 
of them in such county as right of way. [R. C. 1905, § 4317; 1890, ch. 130, 
§ 1; R. C. 1895, § 2997.] 

§ Same. Any railroad corporation, which may hereafter acquire 
any right of way or other property as set forth in the last section, shall file 
within six months after the location of its right of way a map as provided 
sca i last section. [R. C. 1905, § 4318; 1890, ch. 130, § 2; R. C. 1895, 

§ 4685. Penalty. Any railroad corporation which shall violate any of 
the provisions of the last two sections shall upon conviction thereof be fined 
in a sum of not less than one hundred dollars nor more than five hundred 
dollars. [R. C. 1905, § 4319; 1890, ch. 130, § 3; R. C. 1899, § 2999.] 


ARTICLE 15.— CrossINnos. 


§ 4686. To maintain sufficient crossings. All railway companies operating 
a line of railway in this state shall build or cause to be built and kept in 
repair good and sufficient crossings over such line at all points where any 
public highway in use is now or may hereafter be intersected by the same. 
[R. C. 1905, § 4320; 1890, ch. 127, § 1; R. C. 1899, § 3000.] 


_ Defective condition of railroad crossing as affecting traveler’s right to recover for in- 
Juries sustained in collision with train. 14 L.R.A.(N.S.) 312: 20 L.R.A.(N.S.) 426. 

Compensation for construction and maintenance of crossing and safeguards as element 
of damages for laying out street across railway property. 24 L.R.A.(N.S.) 1232. 


P § 4687. How to be constructed. Such crossings shall be constructed as 
ollows: 
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1. Of a grade of earth on one or both sides of the railroad track as the 
location may require, twenty feet in width, the middle point of which shall 
be as nearly as practicable at the middle point of the highway and such 
grade shall be of such slope as shall be necessary for the safety and con- 
venience of the traveling public. 

2. Plank shall be firmly spiked on and for the full length of the ties used 
in the roadbed of such railway where such crossing occurs and shall be 
laid not more than one inch apart except where the rail prevents; the plank 
next inside of the rail shall not be more than two and one-half inches from 
the inside surface of such rail and the plank used in the crossing shall not be 
less than three inches in thickness and so laid that the upper surface of the 
plank shall be on a level with the upper surface of the rail; such plank shall 
extend along the railway the entire width of the highway grade and in no 
€ 3001] than twenty feet. [R. C. 1905, § 4821; 1890, ch. 127, § 2; R. C. 1895, 

§ 4688. Penalty for violation. Any railroad company which shall violate 
any of the provisions of the last two sections shall be subject to a fine of 
not less than twenty-five dollars nor more than one hundred dollars and 
Shall be liable for all damages caused thereby. [R. C. 1905, § 4322; 1890, 
eh. 127, § 5; BR. C. 1895, § 3002.] 


ARTICLE 16.— Sarety DEvIcES By RAILROAD COMPANIES. 


§ 4689. Complaint. Upon written complaint authorized by a majority vote 
of all the members of the city council being filed with the railroad commis- 
sioners of this state by the chief executive officer of any village or city in the 
state of North Dakota on its behalf, that the crossing of any railroad company, 
naming it, with any street in said village or city, describing it as dangerous 
to life and property and giving the reason thereof, said railroad commissioners 
shall forthwith investigate the same, and to that end shall have at least one 
(1) public hearing in the village or city making such complaint, at a time 
to be fixed by said commissioners, and a place to be held upon notice to be 
given by said railroad commissioners to all parties interested, and shall be 
held in not less than thirty (30) nor more than sixty (60) days after the date 
of filing of such complaint. [1911, ch. 239, § 1.] | 

§ 4690. Findings, how certified. Within ten (10) days after such public 
hearing said commissioners, by a majority vate of the members thereof, shall 
decide the matter set forth in said complaint, and shall make a report in 
writing in respect thereto, which shall include the findings of fact which the 
conclusions of the commissioners are based upon, together with the recom- 
mendation of said commissioners as to what kind of safety device, if any, 
should be installed at said crossing to make the same safe to life and property. 
Said findings shall be in writing and signed by the members of said commis- 
sion in favor thereof, and shall be filed with the secretary of said commission 
and entered for record in his office. If said commission shall find in favor of 
further protection for said crossing it shall issue an order to the railroad 
company named in said petition directing said railroad company within sixty 
(60) days after such order to establish and thereafter maintain at such 
crossings such gates, flagmen or safety devices as such commission may therein 
direct, and such as will render such crossing safe to life and property. Service 
of such order shall be made upon any railroad company in the same manner 
as & summons in a civil action is served. [1911, ch. 239, § 2.] 

Power of municipality to require safety gates at crossing. 3 L.R.A.(NS.) 141. 


Delegation of power to make regulations as to safety gates and flagman. 33 
L.R.A.(N.S.) 646. 


Violation of police ordinance as to flagman or safety gates as ground for private 
action. 5 L.R.A.(N.S.) 245. 


§ 4691. Order. Whenever any such order is made such railroad company 
may appeal therefrom in the same manner as appeals are allowed to be taken 
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from orders made by said commission fixing rates of railroad companies, and 
where no appeal is taken the order of the commission may be enforced by the 
oe a the same as orders relating to the control of railroads. [1911, 
ch. 239, § 3. 

§ 4692. Appeal. In addition to the foregoing, any railroad company failing 
to comply with the order of said commission if not appealed from as herein- 
before provided, or if appealed from and confirmed on appeal shall be liable 
to a penalty of fifty dollars ($50) per day for each and every day that said 
railroad company does not so conform to said order, to be recovered as damages 
jn a civil action by and for the benefit of the village or city making such 
complaint. [1911, ch. 239, § 4.] 

§ 4698. Flagman. Whenever it shall appear that owing to any construction 
work or repair work, or for any other cause an unusual number of trains are 
being operated in or through any village or city in this state, the state 
railroad commissioners shall have the power, upon complaint by any village 
or city council through its chief executive officer to compel the installation 
of a flagman or flagmen, as the case may be, without a hearing, and such order 
shall be complied with within five days; provided, that such railroad com- 
panies may remove such flagmen whenever the movement of trains through 
such village or cities assumes its normal conditions. [1911, ch. 239, § 5.] 


ARTICLE 17.— HEADLIGHTS ON LOCOMOTIVES. 


§ 4604. Railroads. Employes, who. The provisions of this article shall 
apply to any common carrier or carriers, their officers, agents and employes 
engaged in the transportation of passengers or property by a railroad in the 
state of North Dakota. The term “ railroad ’’ as used in this article shall 
include all roads in use by common carriers operating a railroad, whether 
owned or operated under a contract, agreement or lease; and the term 
‘* employes ’’ as used in this article, shall be held to mean persons who are 
engaged in or connected with the movement of any trains. Provided, how- 
ever, that in passing through or working within the yard limits of any station 
or terminal a light of lesser candle power may be used. [1913, ch. 233, § 1.] 

§ 4695. Steam locomotives. Headlights. That from and after the first day 
of July, 1914, it shall be unlawful for a common carrier, its officers and agents 
subject to this article, to use any locomotive engine propelled by steam in 
moving traffic or in the transportation of passengers or property within this 
state in main line service, between the hours of sunset and sunrise, unless 
said locomotive engine shall be equipped with a headlight of at least 1,200 
candle power of light, when measured without the aid of a reflector. Pro- 
vided, however, that in passing through or working within the yard limits 
of any station or terminal a light of lesser candle power may be used. Pro- 
vided, however, that said common carrier may use its switch engines for 
switching purposes only, without having provided the same with a headlight 
as herein required, if said carrier shall so determine. Provided, that this 
article shall not apply to any engine, the equipment of which shall have failed 
during the trip, if it is shown that the equipment was in efficient and effective 
working condition when the trip was begun. [1913, ch. 233, § 2. 


Liability for killing or injuring live stock on railroad track because of leet of proper 
headlight. 39 L.R.A.(N.S.) £71. 


§ 4696. Penalty. That any common carrier or carriers violating this article, 
or any provision thereof, shall be liable to a penalty of one hundred dollars 
for each and every such violation, to be recovered in a suit to be brought by 
the attorney-general of the state of North Dakota; and it shall be the duty 
of such attorney-general to bring suit upon duly verified information being 
lodged with him that such violations have occurred. [(1913, ch. 233, § 3.] 

§ 4697. Cumulative. No repeal. Nothing in this article contained shall in 
any manner be construed as repealing, on (or) in any manner altering any 
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other act or part of acts heretofore adopted by the legislature of this state ; 
but the remedies herein provided shall be cumulative and in addition to all 
other requirements now existing in relation thereto. [1913, ch. 233, § 4.] 


ARTICLE 18.— RaILRoaps, CLEARANCE OF OBSTRUCTIONS. 


§ 4698. To whom applicable. That the provisions of this article shall apply 
to any railroad corporation or to any person or persons while engaged as 
common carriers in the transportation by railroad of passengers or property 
par are to which the regulative power of this state extends. (1913, 
c 

§ 4699. When to take effect, size of engines, motors and cars, and what ex- 
empt. That on and after the first day of January, 1915, it shall be unlawful 
for any such common carrier to haul or permit to be hauled or used on its 
lines, any engine, motor or car used in commerce to which this article applies 
or to which the regulative. power of this state extends, which shall exceed 
& maximum width of ten feet and six inches over all its widest outside dimen- 
sion, or which shall exceed a maximum height of fourteen feet and two inches, 
measured from the top of the track rail to the top of the car loaded or empty 
without extending the clearance as provided for in section 4700 in the same 
proportion, unless authorized by the railroad commissioners; and the pro- 
visions of this section shall not apply to the loaded contents of open flat 
cars and cars without roofs and foreign cars, wrecking cars, snow plows, 
pile drivers and caboose cupolas. Provided, however, this shall not apply 
to rolling stock now in service. [1913, ch. 230, § 2.] 

§ 4700. Clearance required. That on or after the first day of January, 1915, 
it shall be unlawful for any such common carrier to erect or maintain on 
any standard gauge road on its line or on any standard gauge side track used 
in connection therewith, for use in any traffic mentioned in section 4698, any 
coal chute, stock pen, pole, mail crane, stand pipe, hog drencher, embankment 
of earth or natural rock, or any fixed or permanent structure or obstruction 
upon its line of railroad, or on any side track used in connection therewith 
at a distance less than eight feet, measured from the center line of track, 
which said structure or obstruction adjoins on standard gauge roads; nor 
shall any overhead wires, bridges, viaducts or other obstructions passing over 
and above its tracks, as aforesaid, be maintained at a less height than twenty- 
one feet, measured ‘from the top of the track rail; provided, that station 
freight house platforms which have a vertical height of not more than four 
feet, measured from the top of the track rail, may be erected and maintained 
at a less distance from the center of the track which they may adjoin than 
herein specified. Provided, further, that this article shall not apply to any 
warehouse, storehouse, elevator or other permanent structure now situated or 
located upon the right of way of any railroad in this state, which is leased, 
owned or used by any person or corporation doing business with any railroad, 
or any railroad terminal or yard now established. And provided, further, 
that this article shall not apply to loading platforms erected at sidings or 
stations between terminals now in use. [1913, ch. 230, § 3.] 

§ 4701. Report of obstructions. How made. That on or before the first day 
of January, 1914, every common carrier subject to the provisions of this 
article, shall report to said railroad commission the number of coal chutes, 
bins, stock chutes, standpipes, hog drenchers, embankments of earth or 
natural rock or other fixed and permanent structure or obstruction overhead 
or otherwise upon its line of railroad that do not conform with the minimum 
clearance line specified in sections 4699 and 4700, giving exact location and 
kind of such structures and the material used in their construction; also the 
reason, if any, why such structures, or any of them, should not be made to 
eonform to the clearance established by this article; and the said railroad 
commission is hereby authorized, after a thorough investigation, to exempt 
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from the provisions of this article any warehouse, storehouse, permanent 
structure, elevator, loading or unloading platform, bridge, tunnel, retaining 
wall of masonry, embankment of earth, natural rock or permanent overhead 
structure or any obstruction erected or established prior to the passage of 
this article, that is in closer proximity to the tracks of such carrier than 
minimum side and top clearance specified by this article. [1913, ch. 230, § 4.] 

§ 4702. Distance between tracks. That on and after the first day of Jan- 
uary, 1915, it shall be unlawful for any such common carrier to construct 
any track used for the purpose of switching or moving any cars engaged in 
the movement of traffic within the regulative power of this state, where the 
center line of such track is at a distance of less than 13 feet from the center 
line of any other parallel track which it adjoins; provided, that the distance 
between said tracks specified in this section may be diminished or closed 
up a necessary distance from track intersections, turnouts and switch points. 
[1913, ch. 230, § 5.] 

§ 4703. Obstructions to be removed. It shall be unlawful for any such 
common carrier to permit the space between such of its tracks as are ordinarily 
used by yard men and their employes in the discharge of their duties, to 
become or remain obstructed by any obstacle that will interfere with the work 
of said employes or subject such employes to unnecessary hazard. Such 
space between said tracks as aforesaid, and between the rails of said track 
must be kept in such condition as to permit said employes to pass safely 
over and between said tracks or to use the same day or night and under all 
weather conditions, without unnecessary hazard. [1913, ch. 230, § 6.] 

§ 4704. Penalty. That any common carrier subject to the provisions of 
this article violating any of the provisions thereof, shall be liable to a penalty 
of one hundred dollars for each and any such violation; and each day that 
any locomotive engine or car is operated or used, or structure or obstruction 
is maintained in violation of this article, shall constitute a separate offense; 
such penalty to be recovered in a suit or suits to be brought by the state’s 
attorney in the district court having jurisdiction in the locality where such 
violation shall have been committed, and it shall be the duty of said state’s 
attorney under the direction of the railroad commission to bring such suits 
upon duly verified information being lodged with him by any person of such 
violation being committed, and it shall also be the duty of such railroad com- 
mission to lodge with such state’s attorney information of any such violation 
as may come to its knowledge. [1913, ch. 230, § 7.] 

§ 4705. Contributory negligence cannot be charged. That any employe of 
such common carrier who, while in the performance of his duty and while 
engaged in any commerce mentioned, subject to the regulative power of this 
act in section 4698, may be injured or killed by any locomotive, car, structure 
or obstruction used or retained contrary to the provisions of this article, 
shall not be deemed to have assumed the risk thereby occasioned or to have 
been guilty of contributory negligence, although the employe continued in 
the employ of such common carrier after the unlawful use of such locomotive, 
car, permanent overhead structure, or obstruction of any kind or character 
mentioned in this article shall have been brought to his knowledge; and 
the retention under the exemption authorized in section 4701 shall be at the 
sole risk of the carrier, and the permission granted in this article to the 
earrier to construct station or freight house platforms four feet high measured 
from the top of the track rail and near to the center line of the track or 
tracks as provided in section 4700, shall be at the sole risk of carrier, as 
aforesaid in this section. (1913, ch. 230, § 8.] 


ARTICLE 19.— TRANSFER FACILITIES. 


§ 4706. Transfer facilities. All common carriers, doing business in the 
state of North Dakota, shall provide at all points of connection, crossing or 
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intersection at grade where it is practicable and necessary for the interest 
of traffic, ample facilities by track connections for transferring any cars used 
in the regular business of their respective lines of road, from their lines or 
tracks to those of any other common carrier whose lines or track may connect 
with, cross or intersect their own, and shall provide equal and reasonable 
facilities for the interchange of cars and traffic between their respective 
lines, and for the receiving, forwarding and delivering of property and cars 
to and from their several lines and those of other common carriers connecting 
therewith, and shall not discriminate in their rate or charges between such 
connecting lines, or on freight coming over such lines; but this shall not 
be construed as requiring any common carrier to furnish for another common 
carrier its tracks, equipment or terminal facilities without reasonable com- 
pensation. Each of said connecting lines shall pay its proportionate share 
for the building and maintenance of such track and switches as may be 
necessary to furnish the transfer facilities required by this article, and in case 
they cannot agree on the amount which each line shall pay, then said amount 
shall, upon application by either party, be determined and adjusted by the 
board of railroad commissioners, and either party shall have the right to 
appeal from the order of said board, fixing the amount so to be paid, to the 
district court of the county where said transfer facilities are furnished, by 
serving a notice in writing on the adverse party within ten days after the 
making and filing of such order by said board, and upon the service of such 
notice there shall be pending in said district court a civil action for the 
adjustment and determination of the amount to be paid by each carrier for 
the expense of the building and maintenance of such transfer facilities. 
Pleadings shall be made, served and filed in said action in conformity to those 
required by law and rules of practice in said court, and said cause shall be 
tried in the manner provided for the trial of civil actions in the district courts 
of this state. [R. C. 1905, § 4323; 1901, ch. 195.] 


ARTICLE 20.— CooPERAGE OF Cars. 


§ 4707. Carriers to furnish lined or coopered cars to grain or flour shippers. 
Every railroad corporation or common carrier doing business in this state 
shall when requested by any shipper of wheat, flax or other grain, flour or 
flour mill products, furnish to such shipper a box car or box cars properly 
lined or coopered for receiving and containing the kind of grain flour or 
flour mill products sought to be shipped and if such railroad, railroad corpora- 
tion or common carrier shall furnish any car not so lined or coopered to such 
shipper and shall fail to prepare and put in readiness such car within four 
hours after notice by such shipper to its agent at point of shipment 
that such car is not in proper condition such shipper may repair such car at 
his own expense and recover such sum so expended in a civil action against 
such railroad corporation or common earrier. [1913, ch. 234.] 


ARTICLE 21.— To REGULATE COMMON CARRIERS AND DEFINE THE DUTIES OF THE 
COMMISSIONERS OF RAILROADS. 


§ 4708. To whom article applies. The provisions of this article shall apply 
to the transportation of passengers, property and the transmission of messages 
between points within this state, and to the receiving, switching, delivering, 
storing and hauling of such property and receiving and delivering and carry- 
ing all messages and of all charges connected therewith, including icing and 
mileage charges, and shall apply to all railroad corporations, express com- 
panies, car companies, freight and freight-line companies and to all associa- 
tions of persons, whether incorporated or otherwise, that shall do business 
within this state and to any common carrier within the state that shall do 
business upon or from any line or railroad within the state and to any com- 
mon carrier engaged in the transportation of persons or property wholly by 
rail or partly by rail or water. The term ‘‘ common carrier ’’ whenever used 
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in this article shall be construed to include telephone and telegraph com- 
panies and associations engaged in the receiving, transmitting and deliver- 
ing of messages. [1911, ch. 255, § 1; BR. C. 1905, § 4824; 1897, ch. 115, 


§ 14; R. C. 1899, § 3011.] 
Has no application to interstate commerce. House v. Chicago & N. W. R. Co., 30 8. D. 
321, 138 N. W. 809. 


§ 4709. Railroad and transportation defined. The term ‘‘ railroad ’’ as 
used in this article shall include all bridges and ferries used or operated in 
connection with any railroad, and also all the road in use by any corporation, 
receiver, trustee or other person used as a common carrier or operated as 
a railroad, whether owned or operated under contract, agreement, lease or 
otherwise, and the term “‘ transportation ’’ shall include all the instrumen- 
talities of shipment or carriage, and the term ‘‘ railroad corporation ’’ con- 
tained in this article shall be deemed and taken to mean all corporations, 
companies or individuals now owning or operating or using or which may 
hereafter own, operate or use a8 a common carrier any railroad operated 
by steam in whole or in part in this state, or leases cars by whatever name 
known for the purpose of transportation; and the provisions of this article 
shall apply to all persons, firms and companies and to all associations of 
persons whether incorporated or otherwise that shall do business as common 
carriers upon any of the lines of railway operated by steam in this state the 
Same as to railroad corporations herein mentioned. Nothing in this article 
shall be construed to stop or hinder any persons or corporations from bringing 
suit against any railroad company for any violation of any of the ‘aws of 
this state or of the United States for the government of railroads, except as 
hereinafter provided. [R. C. 1905, § 4325; 1897, ch. 115, §§ 10, 14; R. C. 1899, 
§§ 3012, 3013.] 

§ 4710. Duty of railroad to furnish and transport cars. It shall be the 
duty of any railroad corporation, when within its power to do so, and upon 
reasonable notice, to furnish suitable cars to any and all persons who may 
apply therefor, for the transportation of any and all kinds of freight or 
express, and to receive and transport such freight with all reasonable dispatch, 
and to provide and keep suitable facilities for the receiving and handling 
the same at any depot or receiving office of such corporation on the line of 
its road; and also to receive and transport in like manner the empty or 
loaded cars, furnished by any connecting road, to be delivered at any station 
on the line of its road, to be loaded or discharged, or reloaded and returned 
to the road so connecting; and for compensation it shall not demand or 
receive any greater sum than is accepted by it from any other connecting 
railroad for a similar service. [R. C. 1905, § 4826; 1897, ch. 115, § 5; BR. C. 


1899, § 3014] 
tatutory duty of railroad company to furnish cars. 43 L.R.A. 225. 
Right of state to require railroad company to equip its road. 13 L.R.A.(N.S.) 820. 
State regulations requiring carriers to furnish cars to shippers as interference with 
interstate commerce. 17 L.R.A.(N.S.) 364; 29 L.R.A.(N.S.) 802; 42 L.R.A.(N.S.) 984. 
Mandamus to compel performance of duties by railroad) 37 Am. St. Rep. 321. 


§ 4711. Charges to be reasonable. All charges made for any service ren- 
dered or to be rendered by any railroad, railroad corporation or common 
carrier subject to the provisions of this article, in the transportation of pas- 
sengers or property in this state as aforesaid, or in connection therewith, or 
for the receiving, delivering, storage or handling of such property, shall 
be reasonable and just; and every unjust and unreasonable charge for such 
service is prohibited and declared to be unlawful. [R. C. 1905, § 4827; 1897, 


ch. 115, § 6; R. C. 1899, § 3015.] 
Recovery back of excessive freight paid. 18 L.R.A.(NS.) 124. 


§ 4712. Penalty for extortion or unjust discrimination. Any railroad, rail- 
road corporation or common carrier, which shall violate any of the provisions 
of this article, as to extortion or unjust discrimination, shall forfeit for every 
such offense to the person, company or corporation aggrieved thereby three 


times the actual damages sustained or overcharges paid by said party 
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aggrieved, together with the cost of suit and a reasonable attorney’s fee to 
be fixed by the court, and if an appeal be taken from the judgment or any 
part thereof, it shall be the duty of the appellate court to include in the judg- 
ment an additional reasonable attorney’s fee for service in the appellate 
court or courts, or the same may be recovered in a civil action therefor. And 
in all cases where complaint shall be made, in accordance with the provisions 
of this article, that an unreasonable charge is made, the commissioners shall 
require a modified charge for the service rendered, such as they shall deem 
to be reasonable, and all cases of a failure to comply with the recommenda- 
tion of the commissioners shall be embodied in the report of the commis- 
sloners to the governor; and the same shall apply to any unjust discrimination, 
extortion or overcharge by said railroad, railroad corporation or common 
carrier or other violation of law. [R. C. 1905, § 4828; 1897, ch. 115, § 7; 
R. C. 1899, § 3016.] 

§ 4713. Examination of rates. It shall be the duty of said commissioners 
upon the complaint and application of the mayor and aldermen of any city 
or the president and trustees of any incorporated town or the supervisors 
of any township, to make an examination of the rate of passenger fare, express 
or freight tariff charged by any railroad, railroad corporation or common 
earrier, subject to the provisions of this article, and of the condition or opera- 
tion of any railroad, railroad corporation or common carrier, any part of 
whose location or route lies within the limits of such city, town or township, 
and if twenty-five or more legal voters in any city, town or township shall, 
by petition in writing, request the mayor and aldermen of such city, the 
president and trustees of such town or the supervisors of such township, 
to make said complaint and application, and the said mayor and aldermen, 
president and trustees or supervisors refuse or decline to comply with the 
prayer of the petition, they shall state the reason for sucn noncompliance 
in writing upon the petition, and return the same to the petitioners; and 
the petitioners may thereupon, within ten days from the date of such refusal 
and return, present such petition to said commissioners and said commis- 
sioners shall, if upon due inquiry and hearing of the petitioners, they think the 
public good demands the examination, proceed to make it in the same manner 
as if called upon by the mayor and aldermen of any city, the president and 
trustees of any town or the supervisors of any township. Before proceed- 
ing to make such examination, in accordance with such application or petition, 
said commissioners shall give to the petitioners and the railroad, railroad 
corporation or common carrier reasonable notice, in writing, of the time and 
place of entering upon the same. If, upon such an examination, it shall 
appear to said commissioners that the complaint alleged by the applicant 
or petitioners is well founded, they shall so adjudge, and shall inform the 
corporation operating such railroad or such railroad corporation or common 
carrier of their adjudication within ten days and shall also report their doings 
to the governor, as provided in section 4748. [R. C. 1905, § 4329; 1897, ch. 
115, § 8; R. C. 1899, § 3017.] 

§ 4714. Ample facilities for transferring. All railroads, railroad corpora- 
tions and common carriers subject to the provisions of this article, shall 
according to their respective powers afford all reasonable, proper and equal 
facilities for the interchange of traffic between their respective lines, and 
for the receiving, forwarding and switching of cars, and the receiving, for- 
warding and delivering of passengers and property to and from their several 
lines; and to and from other lines and places connected therewith; and shall 
not discriminate in their accommodations, rates and charges between such con- 
necting lines. Any railroad, railroad corporation or common carrier may 
be required to switch and transfer cars for another for the purpose of being 
loaded or unloaded, upon such terms and conditions as may be prescribed 
by the board of commissioners of railroads. [R. C. 1905, § 4330; 1897, ch. 115, 
§ 16; R. C. 1899, § 3018.] 
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Right of carrier as to furnishing equal connecting facilities to different carriers. 12 
sae rea nat 513. 
ight of carrier to grant exclusive train privil to b e or passenger transfer 
companies. 32 L.R.A.(N.S.) 1181. 7 — sets 7 
Right of railroad to give exclusive or preferential facilities to an express company for 
express business. 5 L.R.A.(N.S.) 783. 
sae uty of railroad company to give equal facilities to express companies. 18 L.R.A. 


§ 4715. Shall furnish, start and run cars without delay. Every common 
carrier operating a railway in this state shall without unreasonable delay 
furnish, start and run cars for the transportation of persons and property, 
which within a reasonable time theretofore is offered for transportation at 
any of its stations on its line of road and at the junctions of other railroads 
and at such stopping places as may be established for receiving and dis- 
charging passengers and freights; and shall take, receive, transport and dis- 
charge such passengers and property at, from and to such stations, junc- 
tions and places on and from all trains advertised to stop at the same for 
passengers and freight respectively, upon the due payment or tender of pay- 
ment of tolls, freight or fare therefor, if such payment is demanded. [1913, 


ch. 238, § 1; R. C. 1905, § 4831; 1890, ch. 122, § 3; R. C. 1895, § 3019.| 
The preamble to this act cee a A 1905, § 4331, is as follows: “ Whereas, 
ort 


section 2261 of the Revised Codes of kota of 1905 [section 3125 herein] confers 
upon the commissioners of railroads the right to require railroad companies to construct 
and maintain a side track for the use of shippers between regular stations, where such 
stations are ten miles or more apart; and, 

‘** Whereas, the last clause of section 4331 of the Revised Codes ef North Dakota of 
1905 is in sbperent conflict with said section 2261; now, therefore,” etc. Section Z of - 
the act repeals all acts or parts of acts in conflict therewith, “except section 2261 of 
said Revised Codes” [section 3125 herein]. 

§ 4716. Time schedule of trains. Every corporation, company or >erson, 
operating a railroad within this state, shall, immediately after the taking effect 
of this act [sections 4716, 4717], cause to be placed in a conspicuous place 
in each passenger depot of such company, located at any station in this state, 
at which there is a telegraph office, a blackboard of suitable size, upon which 
such company or person shall cause to be written, at least thirty minutes 
before the schedule time for the arrival] of each passenger train stopping upon 
such route at such station, the fact whether such train is on schedule time 
or not, and if late, how much, and the figures on said blackboard shall be 
changed at intervals of one hour to correspond with the facts until the arrival 
of such delayed train; provided, also, that any passenger trains not more than 
fifteen minutes late shall be deemed to be on time as to the operation of this 
act. [1907, ch. 201, § 1.] 

§ 4717. Penalty for false reports or failure to bulletin trains. [For each 
violation of the provisions of this act [sections 4716, 4717] in failing to report, 
or in making a false report. such corporation, company or person, so failing 
or refusing to comply with the provisions of this act, shall forfeit and pay the 
sum of twenty-five dollars, together with all taxable costs, to be recovered in 
a civil action to be prosecuted by the state’s attorney of the county in which 
the neglect or refusal occurs, in the name of the state of North Dakota, which 
shall be paid over to the county in which such proceedings are had, and shall 
be a part of the common school fund. [1907, ch. 201, § 2.] 

§ 4718. Continuous shipments. It shall be unlawful for any railroad, rail- 
road corporation or common carrier subject to the provisions of this article, 
to enter into any combination, contract or agreement, expressed or implied, 
to prevent by change in time schedules, carriage in different cars or by other 
means or devices, the carriage of freights from being continuous from the 
place of shipment to the place of destination in this state; and no break of 
bulk, stoppage or interruption made by such railroad, railroad corporation or 
common carrier shall prevent the carriage of freight from being, and being 
treated as one continuous carriage from the place of shipment to the place 
of destination, unless such break, stoppage or interruption was made in good 
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faith for some necessary purpose and without any intent to avoid or unneces- 
sarily interrupt such continuous carriage or to evade any of the provisions 
of this article. [R. C. 1905, § 4832; 1897, ch. 115, § 20: R. C. 1899, § 3020.] 

§ 4718a. No preference or advantage. It shall be unlawful for any rail- 
road, railroad corporation or common carrier, subject to the provisions of 
this article, to make or give any preference or advantage to any particular 
person, company, firm, corporation or locality or any particular description 
of trafiic, in any respect whatsoever or to subject any particular person, com- 
pany, firm, corporation or locality, or any particular description of traffic to 
any prejudice or disadvantage in any respect whatsoever; provided, however, 
that nothing herein shall be construed to prevent any railroad, railroad cor- 
poration or common carrier from giving preference as to time of shipment 
of live stock, uncured meats and other perishable property. [R. C. 1905, 
§ 4333 ; 1897, ch. 115, § 16; R. C. 1899, § 3021.] 

This section does not invalidate a contract made by a circus company in consideration 
of reduced rates to absolve the carrier from liability for damages caused by the car- 
rier’s negligence. Sager v. Northern Pac. R. Co., 166 Fed. 526. 

Carrier’s discrimination against colored persons. 18 L.R.A. 639. 

Right of carrier at common law to discriminate between shippers. 18 L.R.A. 105. 

Liability of lessor of railroad for discrimination by lessee against shippers. 40 
L.R.A.(N.S.) 519. 

Carrier’s discrimination as to pens and yards for live stock at stations. 44 L.R.A. 296. 

Discrimination in furnishing cars to shippers. 8 L.R.A.(N.S.) 112. 

Right of carrier to discriminate as to special or unusual service. 12 L.R.A.(N.S.) 506. 

Discrimination by requiring prepayment of freight charges. 21 L.R.A.(N.S.) 982. 

Carrier’s right to make discriminating rate for material to be employed in manufacture 
of a finished product which will be shipped over ite road. 6 L.R.A.(N.S.) 225. 

§ 4719. What constitutes unjust discrimination. If any railroad, railroad 
corporation or common carrier subject to the provisions of this article shall 
directly or indirectly, by any special rate, rebate, drawback or other device 
charge, demand, collect: or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the transpor- 
tation of passengers or property subject to the provisions of this article, than 
it charges, demands, collects or receives from any other person or persons for 
doing for him or them a like and contemporaneous service in the transporta- 
tion of a like kind of traffic, it shall be deemed guilty of unjust discrimination, 
which is hereby prohibited and declared unlawful; this section, however, is 
not to be construed as prohibiting a less rate per one hundred pounds in a 
carload lot than is charged, collected or received from the same kind of freight 
e less than a carload lot. [R. C. 1905, § 4834; 1897, ch. 115, § 15; R. C. 1899, 

3022. |] | 

§ 4720. Long and short hauls. It shall be unlawful for any railroads, rail- 
road corporations or common carriers, subject to the provisions of this article, 
to charge or receive any greater compensation in the aggregate for the trans- 
portation of passengers, or of a like kind of freight or property, for a shorter 
than for a longer distance over its railroads, all or any portion of the shorter 
haul being included within the longer; and said railroad, railroad corpora- 
tions or common carriers shall charge no more for transporting passengers 
or freight to or from any point on its railroads than a fair and just rate as 
compared with the price it charges for the same kind of transportation to or 
from any other point; provided, that all the provisions of this section shall 
apply to the transportation of passengers and all kinds of freight and property 
shipped and transported over one or more connecting lines; provided, further, 
that such connecting lines shall transfer car lots without extra compensation, 
and shall transfer less than car lots at actual cost for such transfer; and pro- 
vided, further, that rates shall be made and published by such connecting 
lines for such continuous shipment upon demand of any shipper or shippers 
and that such rates so made by two or more connecting lines shall be no 
greater in the aggregate than the rate would be if shipped continuously upon 
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one line of road. ([R. C. 1905, § 4835; 1897, ch. 115, § 17; R. C. 1899, § 3023; 
1903, ch. 143. ] 

§ 4721. Freight pooling. It shall be unlawful for any railroad, railroad 
corporation or common carrier, subject to the provisions of this article, to 
enter into any contract, agreement or combination with any other railroad, 
railroad corporation or common carrier for the pooling of freight of different 
and competing railroads or railroad corporations or common carriers, or divide 
between them the aggregate or net proceeds of the earnings of such railroads 
or railroad corporations or common earriers or any portion thereof; and in 
any case of an agreement for the pooling of freights as aforesaid, each day of 
its continuance shall be deemed a separate offense. [R. C. 1905, § 4336; 1897, 
ch. 115, § 18; R. C. 1899, § 3024.] 

§ 4722. Distribution of cars. When any railroad company doing business 
in this state shall be unable from any reasonable cause to furnish cars at any 
railway station or side track in accordance with the demands made by all 
persons demanding cars at such station or side track for the shipment of 
freight in carload lots, such cars as are furnished shall be divided daily equally 
among the applicants in the order of their application until each shall have 
received one car, when the remainder shall be divided ratably among the 
several shippers in the proportion that the carload lots of freight offered by 
each bear to the entire number of carload lots of freight offered at such station 
or side track on that day; provided, that every application made in good faith 
on an earlier day shall be filled before supplying any to any applicant of a 
succeeding day. [R. C. 1905, § 4337; 1899, ch. 110, § 7; R. C. 1895, § 3025. ] 

Discriminating in furnishing cars to shippers. 44 L.R.A.(NS.) 648. 


§ 4723. But one terminal charge for switching or transferring. There 
shall in no case be more than one terminal charge for switching or transferring 
any car, whether the same is loaded or empty, within the limits of any one 
city or town. If it is necessary for any car to pass over the tracks of more 
than one company within such city or town limits in order to reach its final 
destination or to be returned therefrom to its owner or owners, then the com- 
pany first switching or transferring such car shall be entitled to receive the 
entire charge to be made therefor and shall be liable to the company or com- 
panies doing the subsequent switching or transferring thereof for its or their 
reasonable and equitable share of the compensation received and if the com- 
panies so jointly interested therein cannot agree upon the share thereof which 
each is entitled to receive, the same shall be determined by the commissioners 
of railroads, whose decision thereon shall be final and conclusive upon all 
parties interested and the said commissioners are authorized to establish such 
rules and regulations in that behalf as to them may seem just and reasonable 
and not in conflict with this article. [R. C. 1905, § 4338; 1890, ch. 122, § 7; 
R. C. 1899, § 3026. ] 

§ 4724. Schedules of rates and fares. Every railroad, railroad corporation 
or common carrier, subject to the provisions of this chapter, shall print and 
keep for public inspection schedules showing the rates and fares and charges 
for the transportation of passengers and property which any such railroad, 
railroad corporation or common carrier has established, and which are in 
force at the time upon its railroads as defined by this chapter. The schedules 
printed as aforesaid by any such railroad, railroad corporation or common 
carrier shall plainly state the places upon its railroads between which prop- 
erty and passengers will be carried and shall contain the classification of 
freight or express in force upon it, and shall also state separately any terminal 
charges and any rules or regulations which in any wise change, affect or 
determine any part of the aggregate of such aforesaid rates, fares and charges. 
Such schedules shall be plainly printed in large type of at least the size of 
ordinary pica, and a copy for the use of the public shall be kept in every 
freight, express or receiving office or passenger station of such railroad, rail- 


1134 


Ratlroad Corporations. CIVIL CODE. §§ 4724-4727 


road corporation or common carrier where it can be conveniently inspected, 
and it shall keep a printed notice posted in every such office and passenger 
station indicating where therein such schedules can be found. [R. C. 1905, 
§ 4339; 1897, ch. 115, § 19; R. C. 1899, § 3027.] 

§ 4725. Notice of changes in schedules. No advance shall be made in the 
rates, fares and.charges which have been established and published as afore- 
said by any railroad, railroad corporation or common carrier in compliance 
with the requirements of this article, except after ten days’ notice in writing 
to the commissioners of railroads, which shall plainly state the changes pro- 
posed to be made in the schedules then in force and the time when the increased 
rates, fares or charges will go into effect; and the proposed charges shall 
be shown by printing new schedules, or shall be plainly indicated upon the 
schedules in force at the time and kept for public inspection. Reduction in 
such published rates, fares or charges may be made without previous notice, 
but whenever any such reduction is made, notice of the same shall immediately 
be publicly posted, and the change made shall immediately be made public 
by printing new schedules, or shall immediately be plainly indicated upon the 
schedules at the time in force and kept for public inspection. ([R. C. 1905, 
§ 4340; 1897, ch. 115, § 19; R. C. 1899, § 3028.] 

§ 4726. No charge greater than the schedule. When any such railroad, rail- 
road corporation or common carrier shall have established and published its 
rates, fares and charges, in compliance with the provisions of this article, it 
shall be unlawful for it to charge, demand, collect or receive from any person 
or persons a greater or less compensation for the transportation of passengers 
or property, or for any service in connection therewith than is specified in 
such published schedule of rates, fares and charges as may at the time be in 
force. [R. C. 1905, § 4341; 1897, ch. 115, § 19; R. C. 1899, § 3029.] 

§ 4727. Schedules and contracts to be filed. Every railroad, railroad cor- 
poration or common carrier subject to the provisions of this article shall file 
witk the board of commissioners of railroads of this state copies of its sched- 
ules of rates, fares and charges which have been established and published in 
eompliance with the requirements of this article, and shall promptly notify 
said commissioners of all changes made in the same. Every such railroad, 
railroad corporation or common carrier shall also file with said commissioners 
copies of all contracts, agreements or arrangements with other railroads, rail- 
road corporations or common carriers in relation to any traffic affected by the 
provisions of this article to which it may be a party. In cases where pas- 
sengers and freight pass over continuous lines or routes in this state operated 
by more than one person or company and the several railroads, railroad cor- 
porations or common carriers operating such lines or routes have established 
joint tariffs or rates or fares or charges for such continuous lines or routes, 
copies of such joint tariffs shall also in like manner be filed with said com- 
missioners. Such joint rates, fares and charges on such continuous lines so 
filed as aforesaid shall be made public by such railroads, railroad corpora- 
tions or common carriers when directed by said commissioners, in so far as 
may, in the judgment of the commissioners, be deemed practicable; and said 
commissioners shall, from time to time, prescribe the measures of publicity 
which shall be given to such rates, fares and charges, or to such parts of them 
as they may deem it practicable for such railroads, railroad corporations or 
common earriers to publish and the places in which they shall be published ; 
but no railroad, railroad corporation or common carrier, party to any such 
joint tariff shall be liable for the failure of any other railroad, railroad cor- 
poration or common carrier party thereto, to observe and adhere to the rates, 
fares or charges thus made and published. If any such shall neglect or refuse 
to file or publish its schedules or tariff of rates, fares and charges as pro- 
vided in this article or any part of the same, it shall. in addition to other 
penalties herein prescribed, be subject to a writ of mandamus to be issued 
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by any district court of this state in the judicial district wherein such offense 
may be committed. And if such railroad, railroad corporation or common 
carrier be a foreign corporation then such writ may be issued by any district 
court, in the judicial district where such common carrier accepts traffic and 
has an agent to perform such service, to compel compliance with the afore- 
Said provisions of this article, and such writ shall issue in the name of the 
state of North Dakota at the relation or upon the petition of the said board 
of commissioners of railroads of this state; and failure to comply with its 
requirements shall be punishable as and for a contempt; and shall make said 
railroad, railroad corporation or common carrier liable to a penalty of five 
hundred dollars for each day’s failure to comply therewith and when any 
such writ of mandamus shall be so applied for by said commissioners, no bond 
shall be required of them by any court or judge, in which or before whom 
any such application may be made. [R. C. 1905, § 4842; 1897, ch. 115, § 19; 
R. C. 1899, § 3030.] 

§ 4728. Commissioners to make and revise schedules. The board of rail- 
road commissioners shall have power to prescribe just and reasonable classi- 
fications of freight and to fix and prescribe just and reasonable schedules 
of charges for the transportation of intra-state freight and intra-state pas- 
sengers, for sleeping car accommodations, for goods and all matter of every 
kind carried by express companies within this state, for the transmission of 
messages by telegraph and telephone companies and for the use of telephone 
lines within the state. The commissioners shall also have the power to make 
just and reasonable regulations for the apportionment of all such charges 
between two or more companies jointly engaged in the transportation of 
freight, passengers, express matter, telegraph or telephone messages and it 
shall be the duty of said commissioners to prepare such schedules and classi- 
fications; and said schedules so made by said commissioners shall in all suits 


‘brought against any such railroad, railroad corporation or common carriers, 


wherein is in any way involved the charges of any such railroad, railroad 
corporation or common carriers, for the transportation of any passenger, 
freight property or cars or unjust discrimination in relation thereto, be 
deemed and taken in all courts of this state as prima facie evidence that the 
rates therein fixed are reasonable and just maximum rates or charges for the 
transportation of passengers, freight, property and cars upon railroads or 
the transmission of messages by telephone or telegraph for which said sched- 
ules may have been respectively prepared. Said commissioners shall from 
time to time, but not oftener than once in six months, unless upon appeal 
from the order fixing such rate the court should modify or reverse such order, 
and then only to the extent made necessary by such modification or reversal, 
change and revise said schedules. When any schedule shall have been made 
or revised as aforesaid, it shall be the duty of said commissioners to forth- 
with serve a copy of said schedule upon such railroad, railroad corporation 
or common carrier affected thereby and a notice stating when such schedule 
shall go into effect, and to cause notice thereof to be published for two suc- 
cessive weeks in one public newspaper published in each judicial district in 
this state which notice shall state the fact that a new schedule has been made 
and the date of the taking effect of said schedule; and said schedule shall 
take effect at the time so stated in such notice and a printed copy of said 
revised schedule shall be conspicuously posted by such railroad, railroad cor- 
poration or common carrier in each freight, express or receiving office and 
passenger depot upon its line or lines. All such schedules, so made, shall be 
received and held in all such suits as prima facie the schedule of said com- 
missioners without further proof than the production of the schedule desired 
to be used as evidence, with a certificate of said commissioners of railroads, 
that the same is a true copy of the schedule prepared by them for the rail- 
road, railroad corporation or common carrier therein named, and that notice 
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of the making of the same has been published as required by law, provided, 
that before finally fixing and deciding what the original maximum rates and 
classifications shall be, it shall be the duty of the commissioners of railroads 
to cause notice of such meeting to be given each common carrier affected 
thereby by mailing a notice thereof addressed to the managing officer thereof 
at the address given in the last report of such common carrier to the secre- 
tary of state, or to such address as may have been given to and filed with 
said commission, at least thirty days before the date of said hearing, and to 
publish ten days’ notice in two daily papers published in the state setting 
forth in such notice that at a certain time and place they will proceed to fix 
and determine such maximum rates and classifications; and they shall at such 
time and place and as soon as practicable afford to any person, firm, corpora- 
tion, railroad, railroad corporation or common carrier who may desire it, an 
opportunity to make an explanation or showing or to furnish information 
to said commissioners on the subject of determining and fixing such maximum 
rates, fares and classifications; and a schedule of rates, fares and classifications 
of freights or property on all lines of railroad, railroad corporations or com- 
mon carriers, subject to this article in North Dakota shall be fixed within sixty 
days from the taking effect of this article. [1911, ch. 255, § 2; BR. C. 1905, 
§ 4343; 1897, ch. 115, § 29; R. C. 1899, § 30381.] 
Reasonableness of rates determined by comparison of gross receipts with cost of doing 
ache C. M. & St. P. Ry. Co. v. Tompkins, 176 U. S. 167, 44 L.ed. 417, 20 Sup. Ct. 
ep. ° 
Business of carriers affected with a public interest subjecting them to regulation and 
control in respect to rates or prices. 6 L.R.A.(N.S.) 834. 
Legislative power to regulate rates. 33 L.R.A. 179. 
io by legislature of power to fix rates. 18 L.R.A.(N.S.) 713; 32 L.R.A.(N.S.) 
Elements entering into determination of reasonableness of railroad rates prescribed 
by the state for local traffic. 15 L.R.A.(N.S.) 108; 25 L.R.A.(NS.) 1001. 

§ 4729. Complaint of violation of schedule. Whenever any person upon 
his own behalf, or class of persons similarly situated, or any firm, corporation 
or association, or any mercantile, agricultural or manufacturing society, or 
any body politic or municipal organization, shall make complaint to said board 
of commissioners of railroads that the rate charged or published by any rail- 
road, railroad corporation or common carrier, or the maximum rate fixed by 
sald commissioners in the schedule of fares or rates made by them under the 
provisions of section 4728 or the maximum rate that may now or may hereafter 
pe fixed is unreasonably high or discriminating, it shall be the duty of said 
commissioners to immediately investigate the matter of such complaint. If 
such complaint appears to be well founded and not trivial in character, the 
board shall fix a day for hearing the same and shall notify such railroad, 
railroad corporation or common carrier of the time and place of such hearing 
by serving a notice properly directed on any division superintendent, general 
or assistant superintendent, general manager, president, secretary or agent 
of such railroad, railroad corporation or common carrier, which notice shall 
contain the substance of the complaint so made, and the board shall also notify 
the person or persons complaining of such time and place. [R. C. 1905, § 4344; 
1897, ch. 115, § 30; R. C. 1899, § 3032.] 

§ 4730. Hearing evidence. Upon such hearing so provided for the said 
commissioners shall receive whatever evidence, statements or arguments either 
party may offer pertinent to the matter under investigation; and the burden 
of proof shall not be held to be upon the person or persons making the com- 
plaint, but the commissioners shall add to the showing made at such hearing 
whatever information they may then have, or can secure from any source 
whatsoever, and the person or persons complaining shall be entitled to intro- 
duce any published schedule of rates of any railroad, railroad corporation 
or common carrier or evidence of rates actually charged by any railroad, 
railroad corporation or common carrier for substantially the same kind of 
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service, whether in this or in any other state, and the lowest rate published 
or charged by any railroad, railroad corporation or common carrier for sub- 
stantially the same kind of service, whether in this state or in any other state, 
shall, at the instance of the person or persons complaining, be accepted as 
prima facie evidence of a reasonable rate for the services under investiga- 
tion, and if the railroad, railroad corporation or common carrier complained 
of is operating a line of railroad beyond the state of North Dakota, or if it 
appears that it has a traffic arrangement with any such railroad, railroad cor- 
poration or common carrier, then the commissioners in determining what is a 
reasonable rate shall take into consideration the charge made, or rate estab- 
lished by said railroad, railroad corporation or common carrier, or the com- 
pany with which it has traffic arrangements for carrying freight, passengers 
or property from beyond thé state to points within the state, and from within 
the state to points beyond the state; and if such company be operating a line 
of railway beyond the state they shall also take into consideration the rate 
charged or established for a substantially similar or greater service by such 
company in any other state in which said railroad, railroad corporation or 
common carrier operates a line of railway. [R. C. 1905, § 4345; 1897, ch. 115, 
§ 31; R. C. 1899, § 3033.) 

_§ 4731. Decision. After such hearing and investigation the said commis- 
sloners shall fix and determine the maximum charge to be thereafter made by 
the railroad, railroad corporation or common carrier complained of, and the 
said commissioners shall render their decision in writing; and shall spread the 
same at length in the record to be kept for that purpose. Such decision shall 
specifically set out the sums or rates which the railroad, railroad corporation 
or common carrier, so complained of, may thereafter charge or receive for the 
service therein named and.include a classification of such freight or property; 
and the said commissioners shall not be limited in their said decision and the 
schedule to be contained therein to the specific case or cases complained of, 
but it shall be extended to all such rates between points in this state and 
whatever part of the line of railway of such company, railroad, railroad cor- 
poration or common carrier within this state as may have been fairly within 
the scope of such investigation; and any such decisions so made and entered 
on record of said commissioners, including any sueh schedules and classifi- 
cations shall when duly authenticated, be received and held in all suits 
brought against any such railroad, railroad corporation or common carrier 
wherein is in any way involved the charges of any such railroad, railroad cor- 
poration or carrier mentioned in said decisions, in any of the courts of this 
state, as prima facie evidence that the rates therein fixed are reasonable 
maximum rates, the same as the schedules made by said commissioners as pro- 
vided in section 4728; and the rates, charges and classifications so estab- 
lished after such hearing and investigation shall from time to time thereafter 
upon complaint duly made be subject to revision by said commissioners the 
same as any other rates, charges and classifications. [R. C. 1905, § 4346; 1897, 
ch. 115, § 32; R. C. 1899, § 3034.] 

§ 4732. Decrees of commissioners enforced. The district courts of this state 
shall have jurisdiction to enforce, by proper decrees, injunctions and orders, 
the reasonable rulings, orders and regulations affecting public right, made 
or to be made by the board of commissioners of railroads, such as are now, 
or may hereafter be authorized to be made by them for the future direc- 
tion and observance of railroads, railroad corporations or common carriers 
in this state. The proceedings shall be by equitable action in the name of 
the state of North Dakota, and shall be instituted by the attorney-general, 
whenever advised by the board of commissioners of railroads that any rail- 
road, railroad corporation or common carrier is violating and refusing to 
comply with any rule, order or regulation made by such commissioners of 
railroads, and applicable to such railroad, railroad corporation or common 
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carrier. It shall be the duty of the court in which any cause shall be pending 
to require the issues to be made up at the first term of the court to which the 
cause 1s brought which shall be the trial term, and to give the same precedence 
over other civil business. If the court shall find that such passenger fare, 
freight or express rate, rule, regulation or order is reasonable and just, and 
that mm refusing compliance therewith said railroad company, railroad cor- 
poration or common carrier is failing and omitting the performance of any 
public duty or obligation, the court shall decree a mandatory and perpetual 
injunction compelling obedience to and compliance with such rule, fare, rate, 
order or regulation by said railroad, railroad corporation or common carrier or 
its officers, agents, servants and employes and may grant such other relief as 
may be deemed just and proper with costs. All violations of such decree shall 
render the company, person, officers, agents, servants and employes, who are in 
any manner instrumental in such violation, guilty of contempt of court, and 
the court may punish such contempt by fine not exceeding one thousand dol- 
lars for each offense, or may imprison the person guilty of contempt until he 
shall sufficiently purge himself therefrom. And such decree shall continue 
and remain in effect and be enforced until the rule, fare or rate, order or 
regulation shall be modified or vacated by the board of commissioners of 
railroads. [R. C. 1905, § 4347; 1897, ch. 115, § 11; BR. C. 1899, § 3035.] 
Power of state court to pass on interstate rates. 28 L.R.A.(N.S.) 108. 

§ 4733. Compensation of attorney. Oosts. The attorney-general is hereby 
authorized, in case he shall deem it necessary so to do in order to enforce 
the provisions of this article, to employ an attorney to assist him in any 
proceedings brought under this article, and such attorney shall be paid from 
the general fund of the state of North Dakota for his services an amount to 
be approved by the attorney-general and the board of railroad commissioners, 
and all necessary and usual costs of actions brought by the attorney-gen- 
eral under this article shall be itemized and paid from said fund upon his 
approval. Whenever a decree shall be entered against a railroad, railroad 
corporation, common carrier or person under section 4732, the court shall . 
render judgment for costs, including a reasonable attorney’s fee for counsel 
representing the state in said case, and said judgment shall be enforced by 
execution. [R. C. 1905, § 4348; 1897, ch. 115, §§ 12, 18; R. C. 1899, § 3036.] 

§ 4734. Liability for neglect of duty. Treble damages. In case any rail- 
road, railroad corporation or common carrier subject to the provisions of this 
article shall do, cause to be done, or permit to be done any act, matter or 
thing in this article prohibited, or declared to be unlawful, or shall omit te do 
any act, matter or thing in this article required to be done, it shall be liable to 
the person or persons injured thereby, for three times the amount of damages 
sustained in consequence of any violation of the provisions of this article, 
together with costs of suit and a reasonable counsel or attorney’s fee to be 
fixed by the court in which the same is heard on appeal or otherwise, which 
shall be taxed and collected as part of the costs in the case; provided, that 
in all cases demand in writing on said railroad, railroad corporation or com- 
mon carrier shall be made for the money damages sustained before suit is 
brought for recovery under this section and that no suit shall be brought 
until the expiration of fifteen days after such demand. [R. C. 1905, § 4349; 
1897, ch. 115, § 21; R. C. 1899, § 3037.] 

No demand need be made before bringing suit for loss of baggage of passenger while 
being transported between interstate points. House v. Chicago & N. W. R. Co., 30 
8. D. 321, 138 N. W. 809. 

§ 4735. Remedy. Evidence. Any person or persons claiming to be dam- 
aged by any railroad, railroad corporation or common carrier, subject to the 
provisions of this article, may either make complaint to the board of com- 
missioners of railroads of this state, who may bring suit in their own name 
when they deem it advisable, or such person or persons may bring suit in his 
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or their own behalf for the recovery of damages for which any such railroad, 
railroad corporation or common carrier may be liable, under the provisions 
of this article, in any court of this state of competent jurisdiction; but such 
person or persons shall not have the right to pursue both of said remedies at 
the same time. In any such action brought for the recovery of damages, the 
court before whom the same shall be pending may compel any director, officer, 
receiver, trustee or agent of the defendant in such suit to attend, appear 
and testify mm such case and may compel the production of the books and 
papers of such railroad, railroad corporation or common carrier party to any 
such suit; the claim that any such testimony or evidence may tend to criminate 
the person giving such evidence shall not excuse such person or witness 
from testifying or producing said books and papers; but such evidence or 
testimony shall not be used against such person in any way, on the trial of 
ag criminal proceedings. [R. C. 1905, § 4350; 1897, ch. 115, § 22; BR. C. 1899, 

3038. | 

§ 4736. Appeals. Power of court to modify orders appealed from. Any 
railroad, railroad corporation or common carrier subject to the provisions 
of this article, or any other person interested in the order made by the com- 
missioners of railroads may appeal to the district court of the proper county 
in the judicial district of this state from which the complaint arose, and which 
is the subject and basis of the order, from any order made by the commission- 
ers of railroads regulating or fixing its tariffs of rates, fares, charges or 
classifications, or from any other order made by said commissioners under 
the provisions of this article by serving a notice in writing upon the secretary 
of said commissioners, or any one of said commissioners, within twenty days 
after such railroad, railroad corporation or common carrier shall receive notice 
from such commissioners of the making and entry of such order. If the order 
appealed from does not regulate or fix the tariff of rates, fares or charges, 
the district court to which the appeal is taken may in its discretion suspend 
the operation and effect of the order appealed from, pending such appeal. 
The district courts of this state shall be deemed to be always in session for 
the purpose of hearing and determining all appeals taken under the provisions 
of this article. The party taking such appeal may bring the same on for hear- 
ing and determination at any time after taking such appeal, upon serving 
a notice to that effect upon any one of the commissioners or their secretary 
at least ten days prior to the day set for such hearing. The district court 
shall, upon the hearing of such appeal, receive and consider such evidence 
as may be adduced by either party and shall rescind, modify or alter said 
order appealed from in such manner as may be equitable and just. Any rail- 
road, railroad corporation, common carrier, the commissioners of railroads or 
any party interested in the decision of said court may appeal from the de- 
cision of the district court to the supreme court of this state by serving a 
notice of such appeal upon the opposite party within twenty days after the 
rendition of such decision and service of notice thereof. For the purpose of 
hearing such appeal the supreme court shall be deemed to be in session, and 
appeals to it may be heard summarily by either party serving upon the other a 
notice of hearing at least fifteen days before the day fixed for such hearing. 
When evidence has been taken before the district court such evidence shall be 
signed by the judge of said district court, the party presenting such evidence 
to said judge for signature, giving the other party five days’ notice of the 
time and place for such presentation. The evidence signed as aforesaid: 
shall become a part of the record in the case, and upon an appeal to the 
supreme court being taken as hereinbefore mentioned shall be transmitted 
by the clerk of the district court to the supreme court, together with all the 
records and files in the case. The supreme court may reverse, affirm or modify 
the decision of the district court as may seem equitable and just. [R. C. 
1905, § 4351; 1897, ch. 115, § 22; R. C. 1899, § 3039.] 
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§ 4737. Penalty against individuals. Except as otherwise specially pro- 
vided in this article, and unless relieved from the consequence of a violation 
of the law, as provided in section 4742, any railroad, railroad corporation 
or common carrier subject to the provisions of this article, or any director 
or officer thereof, or any receiver, trustee, lessee, agent or person acting for, 
or employed by it who alone or with any other corporation, company, person 
or party shall willfully do, or cause to be done, or shall willingly suffer or 
permit to be done any act, matter or thing in this article prohibited or de- 
clared to be unlawful or who shall aid and abet therein, or shall willfully 
omit or fail to do any act, matter or thing in this article required to be done 
or shall cause or willingly suffer, or permit any act, matter or thing so directed 
or required by this article to be done, not to be so done, or shall aid or abet 
any such omission or failure, or shall be guilty of any infraction of this 
article, or shall aid or abet therein, shall be deemed guilty of a misdemeanor 
and shall upon conviction thereof in any district court of this state of com- 
petent jurisdiction be subject to a fine of not to exceed five thousand dollars 
and not less than five hundred dollars for each offense. [R. C. 1905, § 4352; 
1897, ch. 115, § 28; R. C. 1899, § 3040.) 

§ 4738. Inquiry by commissioners. It shall be the duty of, and the board 
of railroad commissioners of this state shall have the authority to, inquire 
into the management of the business of all railroads, railroad corporations 
and common earriers subject to the provisions of this article, and shall keep 
itself informed as to the manner and method in which the same is conducted, 
and shail have the right to obtain from them full and complete information 
necessary to enable the said commissioners to perform the duties and carry 
out the objects for which said board was created and which are contemplated 
by this article; and for the purpose of this article the said commissioners 
shall have power to require the attendance and testimony of witnesses and 
the production of books, papers, tariffs, schedules, contracts, agreements 
and documents relating to any matter under investigation, and to that end 
may invoke the aid of any court of competent jurisdiction in this state in 
requiring the attendance and testimony of witnesses and the production 
of books, papers and documents under the provisions of this section. [R. C. 
1905, § 4358; 1897, ch. 115, § 24; R. C. 1899, § 3041.] 

§ 4739. Proceedings when subpoenas disobeyed. Any court of this state 
within the jurisdiction of which such inquiry is carried on, shall in case of 
contumacy, or refusal to obey a subpoena, or other process issued to any rail- 
road, railroad corporation or common carrier or person subject to the pro- 
visions of this article, or other persons, issue an order requiring such rail- 
road, railroad corporation, common carrier or other person to appear before 
said commissioners (and produce books and papers if so ordered), and give evi- 
dence touching or in relation to the matter in question; and any failure to 
obey such order of the court shall be punished by such court as a contempt 
thereof; the claim that any such testimony or evidence may tend to criminate 
the person giving such evidence shall not excuse such person or witness from 
testifying; but such evidence or testimony shall not be used against such 
person on the trial of any criminal proceeding. [R. C. 1905, § 4854; 1897, 
ch. 115, § 24; R. C. 1899, § 3042. ] 

§ 4740. Complaint. Any person, firm, corporation or association, or any 
mercantile, agricultural or manufacturing society, or any body politic or 
municipal organization, complaining of anything done, or omitted to be done, 
by any railroad, railroad corporation or common carrier subject to the pro- 
visions of this article, in contravention of the provisions thereof, may apply 
to said commissioners by petition which shall briefly state the facts, where- 
upon a statement of the complaint thus made with the damages, if any are 
alleged, shall be forwarded by the said commissioners to such railroad, railroad 
corporation or common carrier, who shall be called upon to satisfy the com- 
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plaint, or to answer the same in writing within a reasonable time to be speci- 
fied by the commissioners. If such railroad, railroad corporation or common 
carrier within the time specified shall make reparation for the injury alleged 
to have been done or shall correct the wrong complained of, it shall be re- 
lieved of liability to the complainant only for the particular violation of law 
thus complained of. If it shall not satisfy the complaint within the time 
specificd, or there shall appear to be any reasonable ground for investigating 
said complaint, it shall be the duty of the said commissioners to investigate 
the matters complained of in such manner and by such means as said com- 
missioners shall deem proper, and said commissioners whenever they may have 
sufficient reason to believe that any railroad; railroad corporation or common 
carrier is violating any of the provisions of this article shall at once institute 
an inquiry in the same manner, and to the same effect, as though complaint had 
been made. No complaint shall at any time be dismissed because of the 
absence of direct damage to the complainant or petitioner. [R. C. 1905, 
§ 4355; 1897, ch. 115, § 25; R. C. 1899, § 3043.] 


Railroad commissioners must call upon railroads complained against to satisfy the 
complaint or answer same. State ex rel. La Follette v. Chicago, M. & St. P. R. Co., 16 
S. D. 517, 94 N. W. 406. 


§ 4741. Findings of board in writing. Whenever an investigation shall be 
made by said commissioners, as provided by this article, it shall be their 
duty to make a report in writing in respect thereto, which shall include the 
findings of fact upon which the conclusions of the commissioners are based, 
together with its or their recommendation or orders as to what reparation, if 
any, should be made by the railroad, railroad corporation or common carrier 
to any party or parties who may be found to have been injured; and such 
findings so made shall thereafter in all judicial proceedings be deemed and 
taken as prima facie evidence as to each and every fact found. All reports 
of investigations made by such commissioners shall be entered of record, 
and a copy thereof shall be furnished to the party who may have complained 
and any other person or persons directly interested, and to any railroad, 
railroad corporation or common carrier that may have been complained of. 
[R. C. 1905, § 4356; 1897, ch. 115, § 26; R. C. 1899, § 3044.] 

§ 4742. Report to common carrier, if findings against. If in any case in 
which an investigation shall be made by said commissioners it shall be made 
to appear to the satisfaction of the commissioners. either by the testimony 
of witnesses or other evidence, that anything has been done or omitted to 
be done in violation of the provisions of this article, or of any law cognizable 
by said commissioners, by any railroad, railroad corporation or common car- 
rier, or that any injury or damages have been sustained by the party or 
parties complaining, or by other parties aggrieved, in consequence of any such 
violation it shall be the duty of said commissioners forthwith to cause a copy 
of their report in respect thereto to be delivered to such railroad, railroad 
corporation or common carrier, together with a notice to said railroad, railroad 
corporation or common earrier, to cease and desist from such violation, or to 
make reparation for the injury so found to have been done, or both, within 
a reasonable time to be specified by the commissioners; and if within the time 
specified it shall be made to appear to the commissioners that such railroad, 
railroad corporation or common carrier has ceased from violation of such 
law, and has made reparation for the injury found to have been done, in 
compliance with the report and notice of the commissioners, or to the satis- 
faction of the party complaining, a statement to that effect shall be entered 
of recorc by the commissioners, and the said railroad, railroad corporation 
or common carrier shall thereupon be relieved from further liability or penalty 
for such particular violation of law. [R. C. 1905, § 4357; 1897, ch. 115, § 27; 
R. C. 1899, § 3045.] 

§ 4743. Enforcement of orders. Whenever any railroad, railroad corpora- 
tion or common ecarrier, subject to the provisions of this article, shall violate 

1142 


Railroad Corporations. CIVIL CODE. §§ 4743-4745 


or refuse or neglect to obey any lawful order as to passenger, freight or 
property rates or fares, or as to any requirement of the said board of com-- 
missioners of railroads, it shall be the duty of said commissioners and lawful 
for any company or person interested in such order or requirement, to apply 
m a summary way by petition to the district court in any county of this 
state in which the railroad, railroad corporation or common carrier complained 
of has its principal office, or in any county through which its line or road 
passes or is operated, or in which the violation or disobedience of such order 
or requirement shall happen, alleging such violation or disobedience as the 
ease may be. [R. C. 1905, § 4358; 1897, ch. 115, § 28; R. C. 1899, § 3046.] 
Court has power to review orders of commissioners before enforcement. Tompkins v. 
Ry. Co., 11 8S. D. 282, 77 N. W. 104. 
Orders of, not enforced by courts without inquiry. State v. C. M. & St. P. Ry. Co., 11 
8. D. 282, 77 N. W. 104. | 
Railroad commissioners are among those authorized to maintain proceeding to compel 
obedience by carrier to order of commission. State ex rel. Railroad Comrs. v. Duluth, 
W. & P. R. Co., 25 S. D. 106, 125 N. W. 565. 
§ 4744. Power of court. The said court shall have power to hear and 
_ determine the matter, on such notice to the party complained of as the court 
shall deem reasonable; and such notice may be served on such party, his or 
- its officers, agents or servants, in such manner as the court shall direct; and 
said court shall proceed to hear and determine the matter speedily as a court 
of equity, and without the formal pleadings and proceedings applicable to 
ordinary suits in equity, but in such manner as to do justice in the premises; 
and to this end such court shall have power, if it think fit, to direct and prose- 
cute, in such mode and by such persons as it may appoint, all such inquiries 
as the court may think needful to enable it to form a just judgment im the 
matter of such petition; and on such hearing the report of said commissioners 
shall be prima facie evidence of the matter therein, or in any order made 
by them stated. [R. C. 1905, § 4859; 1897, ch. 115, § 28; R. C. 1899, § 3047.] 
§ 4745. Further powers. Appeals to supreme court. If it be made to ap- 
pear to such court on such hearing, or on the report of any such person or 
persons that the order or requirement of said commissioners drawn in the 
- question, has been violated or disobeyed, it shall be the duty of such court 
to issue a writ of injunction, or other proper process, mandatory or other- 
wise, to restrain such railroad, railroad corporation or common carrier from 
further continuing such violation or disobedience of such order or require- 
ment of said commissioners and enjoining obedience to the same; and in case of 
any disobedience of any such writ of injunction or other proper process, 
mandatory or otherwise, it shall be lawful for such courts to issue writs of 
attachment, or any other process of said court incident or applicable to writs of 
injunction or other proper process, mandatory or otherwise, against such rail- 
road, railroad corporation or common carrier or against one or more of the di- 
rectors, officers or agents of the same, or against any owner, lessee, trustee. re- 
ceiver or other person failing to obey such writ, writ of injunction or other 
_ proper process, mandatory or otherwise; and said court may, if it shall thing fit, 
make an order directing such railroad, railroad corporation or common carrier 
or other person so disobeying such writ of injunction or other process, manda- 
tory or otherwise, to pay such sum of money not exceeding for each corpora- 
tion, carrier or person in default, the sum of one thousand dollars for every 
day after a day to be named in the order that such corporation, carrier or 
other person shall fail to obey such injunction or other proper process, manda- 
tory or otherwise; and such moneys shall, upon the order of the court, be paid 
into the treasury of the county in which the action was commenced, and one- 
half thereof shall be transferred by the county treasurer to the state treasury 
and the payment thereof may, without prejudice to any other mode of recover- 
ing the same, be enforced by attachment or order, in the nature of a writ of 
execution, in like manner as if the same had been recovered by a final decree 
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in personam in such court, saving to the commissioners and any other party 
or person interested the right to appeal to the supreme court of the state 
under the same regulations now provided by law in relation to appeals to 
said court as to security for such appeal, except that in no case shall security 
for such appeal be required when the same is taken by said commissioners; 
but no appeal to said supreme court shall operate to stay or supersede the 
order of the court, or the execution of any writ or process thereon; and such 
court may in every such matter order the payment of such costs and attorney 
fees as shall be deemed reasonable. [R. C. 1905, § 4360; 1897, ch. 115, § 28; 
R. C. 1899, § 3048.] 

§ 4746. Attorney-general to prosecute. Whenever any such petition shall 
be filed or presented, or be prosecuted by the said commissioners, or by their 
direction, it shall be the duty of the attorney-general of the state to prosecute 
the same, and in such prosecution he shall have the right to have the assist- 
ance of any state’s attorney of the county in which any such proceedings are 
instituted. and it is hereby made the duty of any such state’s attorney to render 
such assistance; and the costs and expenses on the part of said commissioners 
of any such prosecution, or proceeding in court, shall be paid out of the 
general fund of the state under the approval of the attorney-general, gov- 
neve ta state auditor. [R. C. 1905, § 4361; 1897, ch. 115, § 28; R. C. 1899, 

§ 4747. Proceedings of commissioners. The said board of commissioners 
of railroads. may in all cases conduct its proceedings when not otherwise 
particularly prescribed by law, in such manner as will best conduce to the 
proper dispatch of business, and to the ends of justice. A majority of the 
commissioners shall constitute a quorum for the transaction of business, but 
no commissioner shall participate in any hearing or proceeding in which he 
has any direct personal pecuniary interest. Said commissioners may from time 
to time make or amend such general rules or orders as may be requisite 
for the order and regulation of proceedings before them, including forms of 
notice and the service thereof. which shall conform as nearly as may be to 
those in use in courts of this state. Any party may appear before said board 
of commissioners and be heard in person or by attorney. Every vote and 
official action of said board of commissioners shall be entered of record and 
its proceedings shall be public upon the request of either party of any person 
interested. Said board of commissioners of railroads shall have an official 
seal, which shall be judicially noticed, and every commissioner shall have the 
right to administer oaths and affirmations in any proceeding pending before 
said board. [R. C. 1905, § 4862; 1897, ch. 115, § 33; R. C. 1899, § 3050. ] 

§ 4748. Annual report. The said commissioners of railroads shall, on or 
before the first Monday in December in each year, make a report to the 
governor of their doings for the preceding year, containing such facts, state- 
ments and explanations as will disclose the workings of the system of railroad 
transportation in this state, and its relation to the general business and 
prosperity of the citizens of the state, and such suggestions and recommenda- 
tions in respect thereto as may to them seem appropriate. Said report shall 
also contain, as to every railroad, railroad corporation or common carrier 
doing business in this state: 

1. The total number of miles of main line and branches owned or operated. 

2. The total number of miles of main line and branches owned or operated 
in each county within this state. 

3. The total mileage of sidetracks within each county or taxing district in 
this state. 

4. The amount of its capital stock issued. 

5. The amount paid therefor. 

6. The manner of the payment of the same, 

7. The dividends paid. 
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8. The surplus fund, if any. 

9. The number of stockholders. 

10. The amount of its preferred stock, if any, and the condition of its 
preferment. 

11. The amount of its funded debt and the rate of interest paid thereon. 

12. The amount of its floating debt and the interest paid thereon. 

13. The amount expended for improvements each year, and how and where 
expended, and the character of the improvement made. 

14. The earnings and receipts from each branch of its business and from 
all sources. 

15. The operating and other expenses. 

16. The balances of profits and losses. 

17. The cost and actual present cash value of its franchises, road and equip- 
ment, including permanent way, buildings and rolling stock, all real estate 
used exclusively in operating the road, and all fixtures and conveniences for 
transacting its business. 

18. The estimated value of all other property owned by such corporation 
with a schedule of the same, not including lands granted in aid of its con- 
struction. 

19. The number of acres originally granted in aid of construction of its 
road by the United States or by this state, the number of acres of such land 
remaining unsold. 

20. A classified list of its officers and directors, with their respective places 
of residence and the salaries paid to each class. 

21. The number of its employes, classified, and the salaries paid each class. 

22. The average amount of tonnage that can be carried over each road 
in the state with an engine of given power. 

Such additional statistics of the road and of its transportation business for 
the year as may in the judgment of the commissioners be necessary and 
proper for the information of the legislative assembly, or as may be required 
by the governor. Such reports shall exhibit and refer to the condition of 
such corporation and the details of its transportation business transacted 
during the year ending June thirtieth. To enable said commissioners to make 
such a report, the president or managing officer of each railroad, railroad 
corporation or common carrier doing business in this state shall annually 
make to the said commissioners, on the fifteenth day of the month of July, 
such returns in the form which they may prescribe as will afford the informa- 
tion required for their said official report; such returns shall be verified by 
oath of the officer making them, and any railroad, railroad corporation or 
common carrier whose return shall not be made as herein prescribed by the 
fifteenth day of July, shall be liable to a fine of five hundred dollars for each 
and every day after the sixteenth day of July that such returns shall be will- 
fully delayed or refused. [R. C. 1905, § 4363; 1897, ch. 115, §§ 2, 3; R. C. 
1899, § 3051.] 

§ 4749. Examination of books of officers. The said commissioners shall 
have power, in the discharge of the duties of their office, to examine any of the 
books, papers or documents of any such person, company or corporation, 
or to examine under oath or otherwise any officer, director, agent or emplove 
thereof, and any person who may willfully obstruct said commissioners in the 
performance of their duties, or who may refuse to give any information within 
his possession that may be required by said commissioners within the line 
of their duty, shall be deemed guilty of a misdemeanor. and shall be liable, on 
conviction thereof, to a fine not exceeding one thousand dollars, in the dis- 
cretion of the court. [R. C. 1905, § 4364; 1897, ch. 115, § 4; R. C. 1899, § 3052.] 


Right of corporation, corporate officer, or other person having custody of books and 
papers, to refuse to produce them on the ground that they may tend to incriminate. 47 
R.A.(N.S.) 1175. 


1145 


§§ 4750-4753 CIVIL CODE. Raslroad Corporations. 


- § 4750. Special reports. The commissioners of railroads are hereby author- 
ized to require of any and all railroads, railroad corporations and common 
carriers, subject to the provisions of this article, such special reports, besides 
the annual reports hereinbefore required, as in the judgment of such com- 
missioners shall be deemed necessary and reasonable. Such special reports 
shall be in such form and concerning such subjects and be from such sources 
as the commissioners shall require, except as otherwise provided herein. 
The time when such special report shall be filed shall be fixed by the commis- 
sioners of railroads. Any railroad, railroad corporation or common carrier 
subject to the provisions of this article, which shall fail, neglect or refuse 
to make any of the special reports provided for herein by the date fixed by 
the commissioners of railroads shall be subject to, and pay a penalty in the 
sum of one hundred dollars for each and every day of delay in making such 
reports after the date fixed. [R. C. 1905, § 4365; 1897, ch. 115, § 34; R. C. 
1899, § 3053. ] 

§ 4751. Special reports biennially. It shall also at such times as the gov- 
ernor shall direct examine any particular subject connected with the condition 
and management of such railroads and report to him in writing its opinion 
thereon with its reasons therefor. Such board shall also investigate and 
consider what, if any, amendment or revision of the railroad laws of this 
state the best interests of the state demand and it shall make a special biennial 
report on such subject to the governor. All such reports made to the governor 
shall be by him transmitted to the legislative assembly at the earliest prac- 
ticable time. [R. C. 1905, § 4366; 1890, ch. 122, § 18b; R. C. 1899, § 3054.] 

§ 4752. Semi-annual reports on condition of bridges and ferries. Every 
railroad, bridge corporation or ferry company doing business in this state 
shall make semi-annual reports in each year to the commissioners of railroads 
as to the safety of their bridges and ferries. Whenever, in the judgment of 
the commissioners of railroads, it shall appear that any railroad, railroad cor- 
poration or common carrier fails in any respect or particular to comply with 
the terms of its charter or the laws of the state, or whenever in their judg- 
ment any repairs are necessary upon its road, or any addition to its rolling 
stock, or any addition to or change of its stations or station houses, or any 
change in its rate or fares for transporting freight, property or passengers, 
or any change in the mode of operating its road and conducting its busi- 
ness, is reasonable and expedient in order to promote the security, convenience 
and accommodation of the public, said commissioners of railroads shall inform 
such railroad corporation of the improvements and changes which they ad- 
judge to be proper, by a notice thereof in writing, to be served by leaving 
a copy thereof, certified by the commissioners’ secretary, with any station 
agent, clerk, treasurer or any director of said corporation, and a report of 
the proceedings shall be included in the annual report of the commissioners 
to the governor. Nothing in this section shall be construed as relieving 
any railroad company or railroad corporation from its present responsibility 
or liability for damage to person or property. [R. C. 1905, § 4367; 1897, ch. 
115, § 1; RB. C. 1899, § 3055. ] 

§ 4753. Extortion. Penalty. If any railroad, railroad corporation or com- 
mon carrier, subject to the provisions of this article, shall charge, collect, 
demand or receive more than a fair and reasonable rate of toll or compensa- 
tion for the transportation of passengers, property or freight of any descrip- 
tion or for the use and transportation of any railroad car upon its track, or any 
of the branches thereof, or upon any railroad within this state which it has the 
right. license or permission to use, operate or control, or shall make any un- 
just and unreasonable charge prohibited in section 4711, the same shall be 
deemed guilty of extortion, and shall be dealt with as hereinafter provided, 
and if any such railroad, railroad corporation or common carrier shall] be found 
guilty of any unjust discrimination as defined in section 4719 upon conviction 
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thereof shall be dealt with as hereinafter provided. [R. C. 1905, § 4868; 1897, 
ch. 115, § 35; R. C. 1899, § 3056.] 

§ 4754. Discrimination. Punishment. If any such railroad, railroad cor- 
poration or common carrier shall charge, collect or receive for transportation 
of any passenger, property or freight of any description upon its railroad 
for any distance within this state a greater amount of toll or compensation 
than is at the same time charged, collected or received for transportation in the 
same direction of any passenger or like quantity of property or freight of 
the same class over a greater distance of the same railroad; or if it shall 
charge, collect or receive at any point upon its railroad a higher rate of toll 
or compensation for receiving, handling or delivering property or freight of 
the same class and quantity, than it shall at the same time charge, collect or 
receive for the transportation of any passenger, freight or property of any 
description over its railroad a greater amount of toll or compensation than 
shall at the same time be charged, collected or received by it for the transpor- 
tation of any passenger or like quantity of property or freight of the same 
class being transported in the same direction over any portion of the same 
railroad of equal distance; or if it shall charge, collect or receive from any 
person or persons a higher or greater amount of toll or compensation than 
it shall at the same time charge, collect or receive from any other person or 
persons for receiving, handling or delivering property or freight of the same 
class and like quantity, at the same point upon its railroad; or if it shall 
charge, collect or receive from any person or persons, for the transportation 
of any property or freight upon its railroad a higher or greater rate of toll or 
compensation that it shall at the same time charge, collect or receive from 
any other person or persons, for the transportation of the like quantity of 
property or freight of the same class, being transported from the same point 
in the same direction over equal distance of the same railroad; or if it shall 
charge, collect or receive from any person or persons, for the use and trans- 
portation of any railroad car or cars upon its railroad for any distance, a 
greater amount of toll or compensation than is at the same time charged, col- 
lected or received from any other person or persons for the use and trans- 
portation of any railroad car of the same class or number, for a like purpose, 
being transported in the same direction, over a greater distance of the same 
railroad; or if it shall charge, collect or receive from any person or persons, 
for the use and transportation of any railroad car or cars upon its railroad 
a higher or greater compensation in the aggregate than it shall at the same 
time charge, collect or receive from any other person or persons for the use 
and transportation of any railroad car or cars of the same class for a like 
purpose, being transported from the same original point in the same direction 
over an equal distance of the same railroad; all such discriminating rates, 
charges, collections or receipts, whether made directly or by means of any 
rebate, drawback or other shift or evasion, shall be deemed and taken against 
such railroad, railroad corporation or common carrier as prima facie evidence 
of the unjust discriminations prohibited by the provisions of this article; and 
it shall not be deemed a sufficient excuse or justification of such discrimina- 
tion on the part of said railroad, railroad corporation or common carrier that 
the railway station or point at which it shall charge, collect or receive less 
compensation in the aggregate for the transportation of such passenger, prop- » 
erty or freight, or for the use and transportation of such railroad car the 
greater distance than for the shorter distance is a railway station or point 
at which there exists competition with any other railroad or means of trans- 
portation. This section shall not be construed so as to exclude other evidence 
tending to show any unjust discrimination in freight and passenger rates. 
The provisions of this section shall extend and apply to any railroad, the 
branches thereof and any road or roads which any railroad, railroad corpora- 
tion or common carrier has the right, license or permission to use, operate or 
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control wholly or in part within this state; provided, however, that nothing 
herein contained shall be so construed as to prevent railroad corporations 
from issuing commutation, excursion or thousand mile tickets, provided the 
same are issued alike to all applying therefor. [R. C. 1905, § 4369; 1897, 
ch. 115, § 36; R. C. 1899, § 3057.] 

§ 4755. Discrimination as to quantity. It shall be unlawful for any such 
railroad, railroad corporation or common carrier to charge, collect, demand 
or receive more for transporting a car of freight than it at the same time 
charges, collects, demands or receives per car for several cars of a like class 
of freight over the same railroad, for the same distance in the same direction, 
or to charge, collect, demand or receive more for transporting a ton of freight 
than it charges, collects, demands or receives per ton for several tons of 
freight under a carload of a like class of freight over the same railroad for 
the same distance, in the same direction, or to charge, collect, demand or 
receive more for transporting a hundred pounds of freight or property than 
it charges, collects, demands or receives per hundred for several hundred 
pounds of freight under a ton of a like class of freight or property over the 
same railroad, for the same distance, in the same direction. All such dis- 
criminating rates, charges, collections or receipts, whether made directly or 
by means of any rebate, drawback or other shift or evasion, shall be deemed 
and taken against such railroad, railroad corporation or common carrier as 
prima facie evidence of the unjust discrimination prohibited by this article; 
provided, however, that for the protection and development of any new 
industry within the state, such railroad, railroad corporation or common 
carrier may grant concessions or special rates for any agreed number of 
carloads, but such special rates aforesaid shall first be approved by the board 
of commissioners of railroads, and a copy thereof filed in the office thereof. 
[R. C. 1905, § 4370; 1897, ch. 115, § 37; R. C. 1899, § 3058.] 

§ 4756. Penalty for discrimination. Any such railroad, railroad corpora- 
tion or common earrier guilty of extortion or making any unjust discrimina- 
tion as to passenger or freight or other rates for the use and transportation 
of railroad cars or in receiving, handling or delivering freights or property, 
shall upon conviction thereof, be fined in any sum not less than one thousand 
dollars nor more than five thousand dollars for the first offense, and for every 
subsequent offense not less than five thousand dollars nor more than ten 
thousand dollars, such fine to be imposed in a criminal prosecution, as pro- 
wided by law, or shall be subject to the liability prescribed in section 4757, 
to be recovered as therein provided. [R. C. 1905, § 4371; 1897, ech. 115, § 38; 
R. C. 1899, § 3059.] 

§ 4757. Forfeiture. Any such railroad, railroad corporation or common 
carrier guilty of extortion or of making any unjust discrimination as to 
passenger, property or freight rate or rates for the use and transportation of 
railroad cars, or in receiving, handling or delivering freights or property shall 
forfeit and pay to the state of North Dakota not less than one thousand dollars 
nor more than five thousand dollars for the first offense and not less than five 
thousand dollars nor more than ten thousand dollars for every subsequent 
offense, to be recovered in a civil action by proceedings instituted in the name 
of the state of North Dakota. And the release from liability or penalty 
provided for in section 4742 shall not apply to either a criminal prosecution 
or a civil action brought under this article. [R. C. 1905, § 4372; 1897, ch. 115, 
§ 39; R. C. 1899, § 3060.] 

§ 4758. Suits by commissioners. Whenever said commissioners of railroads 
have good reason to believe that any railroad, railroad corporation or common 
carrier subject to the provisions of this article has been guilty of extortion 
or unjust discrimination and thereby become liable to the penalties preseribed 
in sections 4756 and 4757, it shall be their duty to immediately cause suits 
to be commenced and prosecuted against any such railroad, railroad corpora- 
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tion or common carrier. Such suits and prosecutions may be instituted in any 
county of this state through or into which the line of the railroad corporation 
sued for violation of this article may extend. And the court may in its 
discretion give preference to such suits over all other business except crim- 
inal cases. [R. C. 1905, § 4873; 1897, ch. 115, § 40; R. C. 1899, § 3061.] 

§ 4759. Free transportation. Reduced rates. Nothing in this article shall 
apply to the carriage, storage or handling of property free or at reduced 
rates for the United States or this state, or municipal governments or for 
charitable purposes, or to and from fairs and expositions for exhibition 
thereat, or for the employes of such common carriers or their families, or 
private property or goods for the family use of employes of such common 
carriers, or the issuance of mileage, excursion or commutation passenger 
tickets. Nothing in this article shall be construed to prohibit any railroad, 
railroad corporation or common carrier from giving reduced passenger rates 
to ministers of religion, or to prevent railroads from giving free carriage to 
their own officers and employes and their families or others and to persons 
in charge of live stock being shipped from the point of shipment to destination 
and return; and nothing in this article contained shall in any way abridge 
or alter the remedies now existing at common law, or by statute, but the 
provisions of this article are in addition to such remedies; provided, that no 
pending litigation shall in any way be affected by this article. [R. C. 1905, 
§ 4374: 1897, ch. 115, § 41; R. C. 1899, § 3062.] 

§ 4760. Cannot limit its common law liability. Whenever any property is 
received by any common carrier subject to the provisions of this article to 
be transported from one place to another within this state it shall be unlawful 
for such common carrier to limit in any way, except as stated in its classifi- 
cation schedule herein provided for, its common law liability with reference to 
such property while in its custody as a common carrier as hereinbefore 
mentioned; such liability must include the absolute responsibility of the 
common carrier for the acts of its agents in relation to such property. [R. C. 
1905, § 4875; 1890, ch. 122, § 3d; R. C. 1899, § 3063.] 

§ 4761. Courts always open. For the purposes of this article, except its 
penal provisions, the district courts and the supreme court of the state shall 
be deemed to be always in open session. [R. C. 1905, § 4376; 1890, ch. 122, 
§ 16b: R. C. 1899, § 3064. ] 

§ 4762. Annual reports from all carriers. The board of commissioners of 
railroads are hereby directed to require annual reports from all common 
carriers subject to the provisions of this article, to prescribe the manner in 
which such reports shall be made, and to require from such carriers specific 
answers to all questions upon which the commissioners may need information. 
Such annual reports shall, in addition to the information required by section 
4748, contain such information in relation to rates or regulations concerning 
fares or freights and agreements, arrangements or contracts with express 
companies, telegraph companies, sleeping and dining car companies, fast 
freight lines and other common carriers, as the commissioners may require, 
with copies of such contracts, agreements or arrangements. [R. C. 1905, 
§ 4377: 1890, ch. 122, § 17a; R. C. 1899. § 3065.] 

§ 4763. Costs and expenses. All costs and expenses actually incurred by 
or upon the order of the attorney-general incident to any litigation arising 
in reference to the enforcement of orders of the board of commissioners of 
railroads or other litigation commenced by or in charge of said attorney- 
general shall be paid out of the general fund of the state upon vouchers to be 
approved by the attorney-general, governor and state auditor. [R. C. 1905, 
§ 4378: 1899, ch. 181, § 1: RB. C. 1899, § 3066.] 

§ 4764. Pending litigation not affected by this article. Nothing in this 
article contained shall in any way abridge or alter the remedies now existing 
at law or in equity, but the provisions of this article are in addition to such 


1149 


§§ 4764-4767 CIVIL CODE. Rastlroad Corporations. 


remedies. No pending litigation shall in any way be affected by this article. 
Witnesses summoned before the commissioners of railroads shall be paid the 
same fees and mileage as are paid witnesses in the district court. All expenses 
of the commissioners of railroads in making an investigation or examination 
in any other place than the city of Bismarck shall be allowed and paid out of 
the state treasury on the presentation of itemized vouchers therefor approved 
by the chairman of the commission and the state auditor. [R. C. 1905, § 4379; 
1890, ch. 122, § 18c; R. C. 1899, § 3067.] 

§ 4765. Grain to be shipped without discrimination. Any railroad company 
doing business in this state, when requested by any person wishing to ship 
grain on its road, shall receive and transport such grain in bulk, and permit 
the same to be loaded either on its track adjacent to its depot, or at any 
warehouse or side track at any station or siding without discrimination or 
distinction as to the manner or condition in which such grain is offered for 
transportation, or as to person, corporation, warehouse, elevator or place 
where, or to which it may be consigned and shall receive the same in car load 
lots from wagons, sleighs or other vehicles on its side track, at any station 
the same as when offered from warehouses or elevators, allowing forty-eigh* 
hours’ time for loading all cars, which time shall be held to embrace such 
time as car to be loaded is placed and kept by such railroad company in a 
convenient and proper place for loading; and it shall not be held a proper 
place for loading unless such car can be reached by teams or other suitable 
means of conveying property, after the same have been loaded, whether at 
side track, elevator, warehouse or depot, without unnecessary delay, proceed 
to ship the same to the place where the same is consigned. [R. C. 1905, 
§ 4380; 1899, ch. 110, § 5; R. C. 1899, § 3068; 1903, ch. 145.] 

§ 4766. Track from elevator to railroad. It shall be lawful for the owner 
of any elevator, warehouse or mill at any station on the line or at the 
termination of any railroad in the state to construct from such elevator, 
warehouse or mill a grade suitable for a side track, to the track of any rail- 
road company and such railroad company shall furnish ties, rails and all 
necessary connections, and shall lay on such grade a track to connect with the 
main or side track by switch, when so ordered by the railroad commissioners, 
and shall charge to and collect from the owner of such elevator, warehouse 
or mill the actual cost of all material and labor used in the laying of such 
side track and the owner of such elevator, warehouse or mill shall, upon 
demand of such railroad company, deposit cash in advance the amount esti- 
mated to cover the cost of such labor and material. Such side track and 
switch shall be the property of the owner of such elevator, warehouse or mill, 
but shall at all times be under the control and management of and kept in 
repairs by such railroad company; provided, that the party for whose benefit 
such side track and switch shall be constructed shall pay to such railroad com- 
pany the actual cost of maintaining such side track and switch, which payment 
shall be made monthly and in case such payment shall not be made as provided, 
then the obligation of this section upon such railroad company shall cease and 
be inoperative as against it until such cost and expense are fully paid. Provided, 
that the side track described in this section shall not exceed two thousand 
five hundred feet in length and the switch where connection is made with 
the side track shall come within the yard limits of the station. [1911, ch. 243; 
R. C. 1905, § 4381; 1889, ch. 110; § 6; R. C. 1899, § 3069.] 

§ 4767. Side tracks adjacent to coal mines. Whenever any person, owning 
or operating any coal mine within this state, from which not less than fifty 
ears of coal have been shipped from any one station over any portion of any 
railroad within the limits of the state shall petition any such railroad company 
to build a side track or spur at least three hundred feet in length adjacent to 
such mine it shall then be the duty of such railroad company to build, equip 
and operate such side track or spur; provided, that such spur is not nearer 
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than two miles from any station already in operation; provided, further, 
that any person opening a coal mine within two miles of any station may 
petition for a side track or spur and by executing an indemnity bond in favor 
of such railroad company in the sum of two thousand dollars, conditioned 
on the agreement that such person will ship within one year after the com- 
pletion of such spur or side track not less than one hundred car loads of 
coal and when such bond is duly executed with two sureties, approved by 
the county judge of the county wherein such side track is situated, such 
railroad company shall within sixty days build, equip and operate such side 
track or spur as provided for in this section. And the commissioners of 
railroads shall have power to locate such side track or spur and order it 
properly provided with platforms and other conveniences for loading coal 
and other commodities thereat. [R. C. 1905, § 4382; 1890, ch. 128, § 1; R. C. 
1899, : 3070. ] | 


ower to compel road to build or maintain side tracks for accommodation of shippers. 
28 L.R.A.(N.S.) 1013. 


§ 4768. Penalty. Any neglect or refusal to comply with any part of the 
provisions of the last two sections within fifteen days after being requested in 
writing by the person operating the elevator, warehouse, mill or coal mine 
or by the commissioner of railroads shall subject such railroad company to a 
forfeiture of fifty dollars per day for each and every day such railroad com- 
pany shall neglect or refuse to comply with the provisions of the last two 
sections, to be recovered by the persons affected by such neglect or refusal; 
provided, that no railroad company shall be compelled to put in a side track 
between the fifteenth day of November and the fifteenth day of May of any 
year when it cannot be done without grading. [1911, ch. 248; R. C. 1905, 
§ 4383 ; 1890, ch. 128, § 2; R. C. 1899, § 3071.] 

§ 4769. Time to remove property from cars. Any consignee or person 
entitled to receive the delivery of any freight shipped to him in car load lots, 
by any railroad company, shall have twenty-four hours free of expense after 
notice of arrival by the company to the consignee or person entitled to 
receive the same in which to remove the same from the cars of such railroad 
company, which twenty-four hours shall be held to embrace such time as the 
ear containing such property is placed and kept by such railroad company 
in a convenient and proper place for unloading and it shall not be held to 
be in a proper place for unloading unless it can be reached with teams or 
other suitable means for removing the property from the cars and reasonably 
convenient to the depot of the company at which it is accustomed to receive 
and unload merchandise consigned to that station or place. [R. C. 1905, 


§ 4384; 1889, ch. 110, § 12; R. C. 1899, § 3071a.] 
Delay in unloading caused by strike. 35 L.R.A. 630. 


§ 4770. Stop over rates on cars. Whenever any railroad company doing 
business in this state as a common carrier shall ship any car or cars of freight 
over any of its railway lines or branches thereof, which car or cars contain 
freight to any intermediate point or points, it shall be the duty of such 
railroad company to stop such car or cars at such point or points and the 
consignee of such freight shall be permitted to unload the same upon payment 
to such railroad company of the full freight rates from the shipping point to 
the terminal point of such car or ears and in addition thereto the sum of five 
dollars per car for each and every day such ear or cars is or are delayed 
during such stop over; provided, the car or cars contain no perishable goods 
and are billed to one consignee, and in no ease over one stop or stop over 
shall be made, nor shall said car or cars be opened but once for distributing 
goods at intermediate stations. [R. C. 1905, § 4385; 1895, ch. 95, § 1; R. C. 
1899, § 3071b.] 

§ 4771. Penalty. Every railroad company neglecting or refusing to com- 
ply with the provisions of the last section shall be liable to damages in the 
sum of twenty dollars for each and every day such railroad company neglects 
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or refuses to comply with the provisions hereof, to be recovered by any 
person damaged by reason of such neglect or refusal in any court of competent 
jurisdiction. [R. C. 1905, § 4386; 1895, ch. 95, § 2; R. C. 1899, § 3071c.] 

§ 4772. Railroads to build platforms. Every railroad company doing busi- 
ness in this state shall within sixty days after notice from the commissioners 
of railroads erect one or more platforms for the transfer of live stock, grain 
and other commodities from wagons or otherwise to cars at each and every 
station or siding designated in such notice; such platforms to be erected so 
as not to endanger life and property. If any railroad company after receiving 
notice as provided for in this section shall fail, refuse or neglect to erect 
platforms as required by this and the following section within the required 
sixty days the commissioners of railroads are authorized and empowered and 
it is made their duty to notify such railroad company to appear before them 
at a certain time and place and show cause, if any there is, why such com- 
missioners should not issue an order requiring such railroad company to 
comply with the requirements of this section. The commissioners of railroads 
shall have power after such hearing to issue an order upon such railroad 
company commanding it to erect such platforms, if the commissioners shall 
upon such examination and hearing deem such platform necessary. Any 
notice required to be served upon any railroad company to carry out any of 
the provisions of this section or similar provisions relating to the enlarging 
of such platforms may be served upon any agent of said company within 
the nia of North Dakota. [R. C. 1905, § 4887; 1899, ch. 128; R. C. 1899, 
§ 3071d. 

§ 4773. Dimensions of platform. Each platform shall be not less than 
twelve feet wide and thirty-two feet long, extending four feet and six inches, 
or such height as shall be determined by the railroad commissioners above the 
rails of the track with suitable approaches to and from such platform to admit 
of the driving of loaded teams thereon. [R. C. 1905, § 4888; 1890, ch. 123, 
§ 2; 1892, Spl. H. B. 2, § 2; R. C. 1899, § 3071e.] 

§ 4774. When platforms to be enlarged. The commissioners of railroads 
shall have power to order an enlargement of such platfo-ms whenever peti- 
tioned to that effect and whenever the capacity of such platform is in their 
judgment clearly insufficient for the accommodation of the public. [R. C. 
1905, § 4389; 1890, ch. 123, § 5; R. C. 1899, § 3071f.] 

§ 4775. Platform scales. Every railroad company shall allow suitable scales 
to be erected either upon the platform or upon the grounds adjacent thereto, 
if upon their right of way, for weighing and shipping purposes. [R. C. 1905, 
§ 4390; 1890, ch. 123, § 6; R. C. 1899, § 3071g.] 

§ 4776. Penalty. Every railroad company neglecting or refusing to comply 
with the requirements of the last four sections shall be deemed guilty of a 
misdemeanor and be subject to a fine of not less than five hundred dollars 
for every thirty days such failure shall continue after notice as aforesaid. 
[R. C. 1905, § 4391; 1890, ch. 123, § 3; R. C. 1899, § 3071h.] 

§ 4777, Construct ‘‘ Y’s.’’ In all cases where any line of railroad shall 
cross or intersect any other line of railroad at grade in this state, it shall be 
the duty of each of the railroad companies owning or operating such inter- 
secting railroad lines to provide at such crossing or intersection, suitable and 
sufficient transfer facilities, such as waiting rooms, and ‘‘ Y’s,’’ or other tracks 
and connections for transferring cars and traffic of all kinds and classes or 
ears from one such line of railroad to another, and to maintain the same 
and afford equal and reasonable facilities for the interchange of cars and 
traffic between the respective lines. The expense of constructing and main- 
taining such transfer facilities to be borne equally by each of such railroad 
companies, or in such proportions as they may agree upon, or as may be 
determined by the board of railroad commissioners on joint hearing. [191], 
ch, 242, § 1; R. C. 1905, § 4392; 1899, ch. 130; R. C. 1899, § 3071i.] 
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§ 4778. Delivery to connecting line in absence of ‘‘ Y.’’ It shall be the 
duty of all railroad companies to bill all freight over the shortest and cheapest 
route to its destination, but in the absence of a ‘‘ Y ’’ or other facilities for 
transferring to a connecting line over the shortest route, such freight may, 
at the option of the receiving railroad company, be delivered to the connect- 
ing line at some other convenient point, but in such cases the same tariff shall 
_be applied 7. each railroad as if shipped over the shortest route. (1911, 
ch. 242, § 2. 

§ 4779. Construction of transfer facilities ordered by railroad commissioners. 
Upon failure of any railroad company to comply with either of the [two] 
preceding sections, it shall be the duty of the board of railroad commissioners 
to serve a notice upon the said railroad companies setting a time and place 
for a joint hearing not less than twenty nor more than thirty days from the 
date of service of such notice, and if, on such hearing had, the board of 
_ railroad commissioners shall deem it necessary and expedient, they shall 
enter an order directing such railroad companies to at once construct such 
transfer facilities, including waiting rooms or ‘‘ Y ’’ tracks, and the board of 
_ railroad commissioners is hereby empowered to do any and all acts necessary 
to the carrying into effect of the provisions of the [two] preceding sections, 
- Including power to determine, on joint hearing, after notice to such inter- 
secting railroad companies as above provided for, the question of the necessity 
for said transfer facilities, also to determine the probable expense and location 
thereof and all matters relating thereto. Said board may determine the total 
expense and the just and proper proportion to be borne by each of said 
intersecting railroads for the erection and maintenance of said transfer 
facilities, if said railroad companies cannot agree thereon. For such purpose 
the board of railroad commissioners shall have full authority to view the site, 
subpoena witnesses, compel attendance and take testimony, all costs and 
expenses of such proceeding to be paid by such railroad companies against 
which the proceeding is had. 

Provided, that if one intersecting railroad company shall comply with the 
provisions of this act [sections 4777-4780] and construct one-half of such 
transfer facilities as determined by the said board of railroad commissioners, 
the said board shall proceed against the railroad company in default in the 
same manner as herein provided. Provided, further, that no railroad com- 
pany shall be compelled to put in such transfer facilities between the first day 
of December and the first day of April, when it cannot be done without 
grading. [1911, ch. 242, § 3.] | 

§ 4780. Failure of railroad company to comply with order. In the event 
of the failure to comply within sixty days after the date of service of said 
order, the said railroad companies shall be subject to a fine of twenty-five 
dollars each for each day during which they shall fail to comply with the 
provisions therein, or in the event of a greater charge than the rate for the 
short haul, the shipper or consignee may recover the overcharge, together 
with all cost in a civil action against the railroad companies making such 
overcharge, and it shall be the duty of the state’s attorney in the county 
where such shipper or consignee may reside, to commence and prosecute or 
the attorney-general may commence and prosecute all actions necessary for 
the enforcement of this act [sections 4777-4780] and the recovery of such 
overcharges, costs or penalties. [1911, ch. 242, § 4.] 

Attorney-general and his assistants have right to appear before grand jury and 
examine witnesses in regard to matters relating to prohibition law. State ex rel. Miller 
v. District Ct., 19 N. D. 519, 124 N. W. 417, Ann. Cas. 1912D, 935. 

§ 4781. Maximum coal rate. All railroad companies doing business as com- 
mon carriers within the state of North Dakota shall not charge for the 
transportation of coal within said state a greater rate per ton than the 
following: 
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For the first ten miles or fractional part thereof, thirty cents per ton. 

For any distance over ten miles and not to exceed fifteen miles, thirty-five 
cents per ton. : ; 

For any distance over fifteen miles and not to exceed twenty miles, thirty- 
seven cents per ton. . 

For any distance over twenty miles and not to exceed twenty-five miles, 
thirty-eight cents per ton. : ; 

For any distance over twenty-five miles and not to exceed thirty miles, 
forty cents per ton. ; 

For any distance over thirty miles and not to exceed thirty-five miles, forty- 
one cents per ton. ; 

For any distance over thirty-five miles and not to exceed forty miles, forty- 
three cents per ton. 

For any distance over forty miles and not to exceed forty-five miles, forty- 
four cents per ton. 

For any distance over forty-five miles and not to exceed fifty miles, forty- 
six cents per ton. 

For any distance over fifty miles and not to exceed fifty-five miles, forty- 
seven cents per ton. ; 

For any distance over fifty-five miles and not to exceed sixty miles, forty- 
nine cents per ton. 

For any distance over sixty miles and not to exceed sixty-five miles, fifty 
cents per ton. 

For any distance over sixty-five miles and not to exceed seventy miles, 
fifty-two cents per ton. 

For any distance over seventy miles and not to exceed seventy-five miles, 
fifty-three cents per ton. 

For any distance over seventy-five miles and not to exceed eighty miles, 
fifty-five cents per ton. 

For any distance over eighty miles and not to exceed eighty-five miles, 
fifty-six cents per ton. 

For any distance over eighty-five miles and not to exceed ninety miles, 
fifty-eight cents per ton. 

For any distance over ninety miles and not to exceed ninety-five miles, 
fifty-nine cents per ton. 

For any distance over ninety-five miles and not to exceed one hundred 
miles, sixty-one cents per ton. 

For any distance over one hundred miles and not to exceed one hundred. 
and five miles, sixty-two cents per ton. 

For any distance over one hundred and five miles and not to exceed one 
hundred and ten miles, sixty-four cents per ton. 

For any distance over one hundred and ten miles and not to exceed one 
hundred and fifteen miles, sixty-five cents per ton. 

For any distance over one hundred and fifteen miles and not to exceed, one 
hundred and twenty miles, sixty-seven cents per ton. 

For any distance over one hundred and twenty miles and not to exceed one 
hundred and twenty-five miles, sixty-eight cents per ton. 

For any distance over one hundred and twenty-five miles and not to exceed 
one hundred and thirty miles, sixty-nine cents per ton. 

For any distance over one hundred and thirty miles and not to exceed one 
hundred and thirty-five miles, seventy-one cents per ton. 

For any distance over one hundred and thirty-five miles and not to exceed 
one hundred and forty miles, seventy-two cents per ton. 

For any distance over one hundred and forty miles and not to exceed one 
hundred and forty-five miles, seventy-four cents per ton. 

For any distance over one hundred and forty-five miles and not to exceed 
one hundred and fifty miles, seventy-six cents per ton. 
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For any distance over one hundred and fifty miles and not to exceed one 
hundred and fifty-five miles, seventy-eight cents per ton. 

For any distance over one hundred and fifty-five miles and not to exceed 
one hundred and sixty miles, eighty cents per ton. 

For any distance over one hundred and sixty miles and not to exceed one 
hundred and sixty-five miles, eighty-two cents per ton. 

For any distance over one hundred and sixty-five miles and not to exceed 
one hundred and seventy miles, eighty-four cents per ton. 

For any distance over one hundred and seventy miles and not to exceed 
one hundred and seventy-five miles, eighty-six cents per ton. 

For any distance over one hundred and seventy-five miles and not to exceed 
one hundred and eighty miles, eighty-seven cents per ton. 

For any distance over one hundred and eighty miles and not to exceed one 
hundred and eighty-five miles, eighty-nine cents per ton. 

For any distance over one hundred and eighty-five miles and not to exceed 
one hundred and ninety miles, ninety-one cents per ton. 

For any distance over one hundred and ninety miles and not to exceed one 
hundred and ninety-five miles, ninety-three cents per ton. 

For any distance over one hundred and ninety-five miles and not to exceed 
two hundred miles, ninety-five cents per ton. 

For any distance over two hundred miles and not to exceed two hundred 
and ten miles, ninety-seven cents per ton. | 

For any distance over two hundred and ten miles and not to exceed two 
hundred and twenty miles, ninety-nine cents per ton. 

For any distance over two hundred and twenty miles and not to exceed 
two hundred and thirty miles, one dollar and one cent per ton. 

For any distance over two hundred and thirty miles and not to exceed 
two hundred and forty miles, one dollar and four cents per ton. | 

For any distance over two hundred and forty miles and not to exceed 
two hundred and fifty miles, one dollar and six cents per ton. 

For any distance over two hundred and fifty miles and not to exceed two 
hundred and sixty miles, one dollar and nine cents per ton. 

For any distance over two hundred and sixty miles and not to exceed two 
hundred and seventy miles, one dollar and eleven cents per ton. 

For any distance over two hundred and seventy miles and not to exceed 
two hundred and eighty miles, one dollar and fourteen cents per ton. 

For any distance over two hundred and eighty miles and not to exceed 
two hundred and ninety miles, one dollar and seventeen cents per ton. 

For any distance over two hundred and ninety miles and not to exceed 
three hundred miles, one dollar and nineteen cents per ton. 

For any distance over three hundred miles and not to exceed three hundred 
and ten miles, one dollar and twenty cents per ton. 

For any distance over three hundred and ten miles and not to exceed three 
hundred and twenty miles, one dollar and twenty-four cents per ton. 

For any distance over three hundred and twenty miles and not to exceed 
three hundred and thirty miles, one dollar and twenty-six cents per ton. 

For any distance over three hundred and thirty miles and not to exceed 
three hundred and forty miles, one dollar and twenty-nine cents per ton. 

For any distance over three hundred and forty miles and not to exceed 
three hundred and fifty miles, one dollar and thirty-one cents per ton. 

For any distance over three hundred and fifty miles and not to exceed 
three hundred and sixty miles, one dollar and thirty-four cents per ton. 

For any distance over three hundred and sixty miles and not to exceed 
three hundred and seventy miles, one dollar and thirty-six cents per ton. 

For any distance over three hundred and seventy miles and not to exceed 
three hundred and eighty miles, one dollar and thirty-nine cents per ton. 
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For any distance over three hundred and eighty miles and not to exceed 
three hundred and ninety miles, one dollar and forty-one cents per ton. 
For any distance over three hundred and ninety miles and not to exceed 
four hundred miles, one dollar and forty-four cents per ton. 
For any distance over four hundred miles and not to exceed four hundred 
and ten miles, one dollar and forty-seven cents per ton. 
Fer any distance over four hundred and ten miles and not to exceed four 
hundred and twenty miles, one dollar and forty-nine cents per ton. 
For any distance over four hundred and twenty miles and not to exceed 
four hundred and thirty miles, one dollar and fifty-one cents per ton. 
' For any distance over four hundred and thirty miles and not to exceed 
four hundred and forty miles, one dollar and fifty-four cents per ton. 
For any distance over four hundred and forty miles and not to exceed four 
hundred and fifty miles, one dollar and fifty-six cents per ton. 
For any distance over four hundred and fifty miles and not to exceed four 
hundred and sixty miles, one dollar and fifty-nine cents per ton. 
For any distance over four hundred and sixty miles and not to exceed four 
hundred and seventy miles, one dollar and sixty-one cents per ton. 
For any distance over four hundred and seventy miles and not to exceed 
four hundred and eighty miles, one dollar and sixty-four cents per ton. 
For any distance over four hundred and eighty miles and not to exceed 
four hundred and ninety miles, one dollar and sixty-six cents per ton. 
For any distance over four hundred and ninety miles and not to exceed 
five hundred miles, one dollar and sixty-nine cents per ton. 
Provided, that the above mentioned rates shall be for carload lots only. 
In case any shipment of coal under the provisions of this section must pass 
over two or more lines of railroad to reach its destination, then an additional 
charge of two dollars and fifty cents per car for each transfer may be 
allowed and collected to cover cost of switching, and the total amount of 
freight and switching charges shall be divided among the several railroads 
concerned upon such basis as to them may seem just; provided, that if such 
railroads cannot agree among themselves upon an equitable division thereof, 
then the board of railroad commissioners shall decide the matter, subject to 
appeal to the courts. [1907, ch. 51; R. C. 1905, § 4395; 1893, ch. 101, § 1; 
1895, ch. 93, § 1; R. C. 1899, § 30711; 1903, ch. 146.] | 
An amendment of this section vetoed in Laws 1913, ch. 302, p. 464. 
Statute not violative of commerce clause of federal constitution, nor of fourteenth 
amendment of federal constitution, and does not violate state constitution. State ex 
rel. McCue v. Northern P. R. Co., 19 N. D. 45, 25 L.R.A.(N.S.) 1001, 120 N. W. 869; 


affirmed in Northern P. R. Co. v. North Dakota ex rel. McCue, 216 U. S. 579, 54 L.ed. 
624, 30 Sup. Ct. Rep. 423. 


Right of state to regulate local rates of interstate carrier gustained. Minnesota Rate 


Cases (Simpson v. Shepard), 230 U. S. 352, 57 L.ed. 1511, 48 L.R.A.(N.S.) 1151, 33 
Pure Ct. Rep. 729. 


gislative power to regulate railroad rates. 33 L.R.A. 179; 6 L.R.A.(N.S.) 834. 

§ 4782. Penalty for violation. Any railroad company violating any of the 
provisions of the last section shall be subject to a fine of not less than twenty- 
five dollars per day for each and every day during which such violation 
shall continue, to be recovered by any person prejudiced or suffering loss or 
damage by such violation. [R. C. 1905, § 4396; 1893, ch. 101, § 2; 1899, 
ch. 93, § 2; R. C. 1899, § 3071m.] 

§ 4783. Duty of attorney-general. It shall be the duty of the attorney- 
general or of the state’s attorney of any county in which an action arises 
against any railroad company for a violation of any of the provisions of 
section 4781, upon demand of the board of railroad commissioners to com- 
mence and prosecute all actions necessary for the enforcement of the pro- 
visions of such section. [R. C. 1905, § 4397; 1895, ch. 93, § 3; R. C. 1899, 
§ 8071n.| 
Right of attorney-general or other representative of state to maintain action to enforce 
or prevent violation of statutory regulations affecting rates, etc. 18 L.R.A.(N.S.) 664. 
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ARTICLE 22.— RAILROADS TO MAINTAIN TELEPHONE CONNECTIONS. 


§ 4784. Railroads to maintain telephone connection. Every railroad cor- 
poration or common carrier shall provide, furnish and maintain in all of their 
freight and ticket offices in all towns, cities and villages in this state, where 
there is a local telephone exchange and where such service is available, rea- 
sonable and adequate telephone connections for the use and benefit of its 


patron. [1911, ch. 252, § 1.] 
eee of railroad company to install telegraph or telephone in its station. 47 L.R.A. 
(N.S.) 974. 


§ 4785. Penalty. Any railroad corporation or common carrier violating 
the provisions of this act shall be fined not less than one hundred dollars nor 
more than two hundred dollars for each offense, and it shall be the duty of 
the state’s attorney upon orders from the railroad commissioners or upon 
complaint of any citizen, to commence and prosecute all actions necessary for 
the enforcement of this article. (1911, ch. 252, § 2.] 


ARTICLE 23.— REMOVING LoaDED CARS FROM SIDETRAOKS. 


§ 4786. Loaded cars must be removed. Notice required. Whenever any 
ear shall be loaded with any kind of grain for shipment on any spur or side- 
track of any railroad in this state of North Dakota, it shall be the duty of 
such railroad or common carrier within forty-eight hours from the time of 
receiving written notice that said car is ready to be billed for shipment, giving 
in such notice the name of the consignee, the consignor, the number of the 
ear and the place where the same stands and the place to which car is to be 
shipped, which notice shall be given to the station agent of the station nearest 
the place where said car is located on the line of road over which said car is 
to be shipped, bill said car or cars as provided in said notice and mail to the 
shipper a shipping bill thereof directed to the post office address given in 
such notice, and to remove said car or cars from the said sidetrack or spur 
where the same has been loaded for shipment. [1909, ch. 192, § 1.] 

§ 4787. Penalty. Every railroad or common carrier who neglects or fails 
to comply with the provisions of this article shall be liable to the owner of 
the grain mentioned in section 4786 in the sum of fifty dollars for each 
twenty-four hours that shall elapse after the time mentioned in this article 
for billing and removing from said spur or sidetrack, to be collected in a civil 
action in the name of the owner of such grain. [1909, ch. 192, § 2.] 

§ 4788. Carrier liable for loss. Should any of the grain mentioned in sec- 
tion 4786 be stolen or destroyed at any time after the giving of the notice 
in this article provided for, the common carrier to whom such notice shall 
have been given, shall be liable to the owner of such grain for any loss so 
occasioned and for any loss caused by fire, to be recovered in a civil action 
in the name of the owner of such grains. [1909, ch. 192, § 3.] 


ARTICLE 24.— Datnty TRAINS; RECIPROCAL DEMURRAGE. 


§ 4789. Daily local passenger trains. Penalty for failure to run. It shall 
be the duty of every railroad corporation operating a line or lines of railroad 
‘within this state, except branch lines that may hereafter be constructed, 
whether such lines are wholly or partly within this state and partly within 
other states or foreign country, to move over its line or lines of road within 
this state, each way on every business day of the year, at least one local pas- 
senger train to consist of not less than one engine and tender and combination 
mail, express and baggage car and two passenger coaches, and at least one 
freight train; provided, however, that if any railroad corporation shall make 
it appear to the board of railroad commissioners of this state that the business 
on any line of its road will not justify its operating both the passenger and 
freight train herein provided for and said board shall so order, such com- 
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pany may operate one mixed train on such line each way on every business day 
in the year for such time as said board may direct; provided, further, that 
such mixed train shall be supplied with not less than one passenger coach 
and one combination baggage and passenger coach for the accommodation 
of passengers. For each and every violation of the provisions of this section 
the railroad company shall be subject to a fine of five hundred dollars. 
[1907, ch. 200, § 1.] 

§ 4790. Reception of freight. Demurrage for delay in shipment. It shall 
be the duty of every railroad corporation operating its road within this state 
to receive any and all freight offered to it, at any of its stations within this 
state for transportation to another point within this state, and to deliver to 
the person offering such freight for transportation a proper receipt therefor 
showing the time such freight is received, and such railroad corporation shall 
deliver such freight at its destination by the next schedule train; provided, 
such freight is offered to such railroad corporation between the hours of eight 
o’clock a. m. and five o’clock p. m. on any business day, and at least two 
hours before the time the next local freight train is scheduled to leave such 
station to the station or point where such freight is to be delivered ; provided, 
further, that any articles of freight weighing one thousand pounds or more 
each shall be delivered at such station not less than four hours prior to the 
time that such scheduled train is due to depart; provided, further, that any 
condition in any contract made a part of any shipping bill, or receipt, which in 
any way purports to release such railroad corporation from its duty under 
this act shall be null and void; and provided, further, that any railroad 
corporation refusing or failing to deliver to such person so offering such 
freight such receipt when demanded, shall be liable to such person in the 
sum of one hundred dollars, and any railroad corporation failing or refusing 
to deliver such freight at its destination as herein provided, shall forfeit ten 
per cent of the charges for transporting such freight for each twenty-four 
hours that such freight is delayed ; provided, further, that if such freight does 
not reach its destination for sixty hours after the scheduled time for its arrival, 
as herein provided, barring accidents and the elements, the consignee may 
refuse to receive same and such railroad corporation shall be liable to the 
owner for the value of such freight, together with such damages as the parties 
may sustain by reason of such delays, same to be recovered in a civil action. 
Upon payment as above provided the railroad corporation shall become at 
once the absolute owner of said property. [1907, ch. 200, § 2.] 

Effect of strike on carricr’s liability for delay in transportation. 35 L.R.A. 624. 

§ 4791. Demurrage in case of delay in carload shipments. Every railroad 
corporation operating a line or lines of road through or within this state shall 
furnish suitable cars for car load shipments of freight to any person, 
persons or corporation, applying therefor to any agent, within this state, of 
said railroad corporation, and such car or cars shall be placed in a suitable and 
convenient place for loading within seventy-two hours after application 
therefor has been made; provided, that no railroad company shall be required 
to furnish to any person or corporation more than two cars at any one time. 
Any railroad corporation failing or refusing to furnish such car or cars 
and failing or refusing to so place such car or cars in a suitable and convenient 
place for loading within seventy-two hours after such demand, and after the 
schedule time of its trains will enable it to deliver such car or cars, shall forfeit 
for each car so ordered to such person, persons or corporation the sum of two 
dollars for each and every twenty-four hours until such car or cars are so 
furnished ; provided, however, that such person, persons or corporation apply- 
ing for ears to be used wholly within this state shall, at the time of applying 
therefor, pay or tender to such railroad corporation not less than twenty 
per cent of the freight charges for such car according to said railroad corpora- 
tion’s published tariff. [1907, ch. 200, § 3.] 
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§ 4792. Demurrage in case of delay in carload shipments within the state. 
Whenever any person, persons or corporation shall have loaded any car or 
ears for transportation wholly within this state, they shall at once deliver 
same to the railroad corporation by notifying it that said car or cars are ready 
for shipment and it shall be the duty of such railroad corporation to deliver 
to such person, persons or corporation a shipping bill, or receipt, for such 
car or cars, showing the time same was so delivered, and it shall be the duty 
of said railroad corporation to forward said car by its next scheduled local 
freight train leaving such station to the station or place to which such car 
or cars are to be delivered and to deliver same to its destination at the time 
designated in its schedule of trains for the line or lines over which said train 
shall pass and said railroad corporation shall forfeit to such shipper ten per 
cent of the freight on such car or cars for each twenty-four hours such car 
shall be delayed, as shown by the time same was received and the schedule 
time of such train or trains; provided, such car or cars were delivered to the 
railroad company at least three hours before the departure according to the 
schedule of such train or trains, and if such car or cars are not delivered within 
sixty hours after the time of arrival of the next scheduled local train after 
such car or cars are so delivered, barring accidents and the elements, the con- 
signee may refuse to accept same and such railroad corporation shall be liable 
to the owner for the value of the freight so shipped, together with such dam- 
ages as the ae may sustain, same to be recovered in a civil action. [1907, 
ch. 200, § 4. 

§ 4793. Definition of phrases. In the construction of this article, the phrase 
‘* railroad ’’ shall be construed to include all common carriers, railroads and 
railways operated by steam, whether used or operated by the corporation 
owning them or by other corporations or otherwise. The phrase ‘‘ railroad 
corporation ’’ shall be construed to mean the corporation which constructs, 
maintains, uses or operates a railroad operated by steam power, and used 
for the transportation of persons or property, or leases cars by whatever name 
known to such railroad for such purposes. [1907, ch. 200, § 5.] 

§ 4794. Costs allowed in action for violation of law. In any action com- 
menced under this article the plaintiff shall in connection with the usual costs 
allowed in civil actions, be entitled to the same mileage and witness fees as 
any witness in the case, and the court shall allow a reasonable amount as an 
attorney’s fee, same to be taxed as costs in this action; provided, however, 
that nothing in this article shall be construed to stop or hinder any person, 
persons or corporation from bringing suits against any corporation for any 
violation of all of the laws of this state, or of the United States, for the 
government of railroads. [1907, ch. 200, § 6.] 

§ 4795. Provisions of act cumulative. Nothing in this article contained 
shall in any manner be construed as repealing or in any manner altering any 
other act, or part of act, heretofore adopted by the legislature of this state, 
but the remedies herein provided shall be cumulative to all other remedies now 
existing. [1907, ch. 200, § 7.] i 


ARTICLE 25.— MAXIMUM TRANSPORTATION RATES. 


[§ 4796. Two and one-half cents a mile and family mileage books. Every 
railroad, railroad corporation and common carrier doing business in this state, 
their officers, agents, representatives, employes, trustees, receivers and lessees 
shall be limited to a compensation of not to exceed two and one-half cents per 
mile for distances exceeding six miles, for the transportation of any person 
with ordinary baggage not exceeding one hundred and fifty pounds in weight ; 
and for children five years of age and less than twelve years of age, one-half 
of the fare charged for adults; and for children under five years old who are 
traveling with an adult paying full fare no charge shall be made; provided, 
that every railroad, railroad corporation and common carrier doing business 
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in this state shall issue upon request of any person, mileage books in denom- 
ination of one thousand miles, limited to not less than one year from date of 
issue and redeemable within one year after the expiration of such limitation, 
with baggage and other facilities similar to those accompanying regular trip 
tickets, at a price of twenty dollars each; that such mileage books shall 
be good for travel by the purchaser and such adult members of his family 
as he may designate and whose names are then and there written 
thereon, but the fare shall always be made that multiple of five nearest reached 
by multiplying the rate by the distance ; provided, further, that the provisions 
of this act shall not apply to the transportation of passengers within the 
boundaries of any city by street railway companies. Every officer, agent, 
conductor, representative or any employe of any railroad, railroad corpora- 
tion or common carrier who shall aid or abet any such railroad, railroad 
corporation or common carrier in the violation of this act by selling, charging 
or collecting for any ticket or transportation over any railroad any greater 
sum, charge or rate than that above specified shall be deemed personally guilty 
of a violation of this article and, upon conviction, shall be punished as here- 
inafter provided. The sum of ten cents may be added to the legal fare when 
the same is paid on the cars, provided that a reasonable opportunity has been 
afforded to passengers to purchase tickets at the legal rate of fare before 
boarding the train.] [1907, ch. 199, § 1.] 


Provision as to mileage book held unconstitutional as not giving railroad companies 
que Bang of law. State ex rel. McCue v. Great Northern R. Co., 17 N. D. 370, 116 
. W. 89. 


wey ae of statute requiring issuance of mileage books at reduced rates. 7 L.R.A. 
5.) 1086. 


§ 4797. Compulsory testimony. No person and no officer, agent, representa- 
tive or employe of any railroad, railroad corporation or common carrier shall 
be excused from testifying or producing books and documents in his pos- 
session in relation to any violation of this article on the ground that such 
testimony, books or documents would tend to convict the person so testifying 
of a crime; but no person so testifying shall be liable to prosecution or punish- 
ment for any offense concerning which he has been required to testify or to 
produce books or documents. [1907, ch. 199, § 2.] 

§ 4798. Penalty. Every such railroad, railroad corporation or common 
carrier violating any of the provisions of this article shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be punished by a fine of 
not less than five hundred dollars nor more than five thousand dollars; and any 
agent or officer so offending shall be deemed guilty of a misdemeanor and 
upon conviction thereof shall be punished by a fine of not less than fifty dollars 
nor more than one hundred dollars or by imprisonment in the county jail for 
not less than thirty days or more than ninety days, or by both such fine and 
imprisonment in the discretion of the court. [1907, ch. 199, § 3.] 


ARTICLE 26.— PROHIBITING OF FREE PASSES. 


§ 4799. Free passes, franks and special privileges prohibited. Exceptions. 
No common carrier subject to the provisions of this article, shall, directly or 
indirectly, issue or give any free ticket, free pass or free transportation for 
passengers except to its employes and their families, its officers, bona fide 
agents, surgeons, physicians and attorneys at law on the pay roll of the com- 
mon carrier; to ministers of religion, traveling secretaries of railroad, Young 
Men’s Christian Association, inmates of hospitals and charitable, eleemosynary 
institutions, and persons exclusively engaged in charitable and eleemosynary 
work; to indigent, destitute and homeless persons, and to such persons when 
transported by charitable societies or hospitals and the necessary agents em- 
ployed in such transportation; to inmates of national homes or state homes 
for disabled volunteer soldiers, and of soldiers’ and sailors’ homes, including 
those about to enter and those returning home after discharge; to necessary 
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eare-takers of live stock, poultry, milk, fruit and vegetables; to employes on 
sleeping cars, express cars, and to linemen of telegraph and telephone com- 
panies if operated in connection with said common carriers; to railway mail 
service employes, post office inspectors, custom inspectors and immigration in- 
spectors ; to news boys on trains, baggage agents, witnesses attending any legal 
investigation in which the common carrier is interested ; to persons injured in 
wrecks and physicians and nurses attending such persons. 

Provided, further, that the provisions of this article shall not be construed 
to prohibit or make unlawful the transportation of city policemen, firemen, 
mail carriers and postmen on the street railways in the cities of this state. 

Provided, further, that the provisions of this article shall not be construed 
to make unlawful the granting of reduced homeseekers’ rates or the granting 
of round trip excursion rates to any class of persons, provided that all persons 
of that class shall be allowed equal privileges in respect to such homeseekers’ 
or excursion rates, but excursion rates shall not be allowed any persons or rep- 
resentatives of any political party to enable them to attend any political 
meeting either as delegates or otherwise. 

Provided, further, that the provisions of this article shall not be construed 
to make unlawful the granting of free transportation to persons engaged in 
the state geological survey, farmers’ institute lecturers, and persons rendering 
service on ‘‘ good farming special trains.’’ 

Provided, further, that the provision shall not be construed to prohibit the 
interchange of passes for officers, agents and employes of common carriers and 
their families; nor to prohibit any common carrier from carrying passengers 
free with the object of providing relief in eases of general epidemic, pestilence 
or other calamitous visitation ; and 

Provided, further, that this provision shall not be construed to prohibit the 
privilege of passes or franks or the exchange thereof with each other for the 
officers, agents, employes and their families, of express companies, and their 
officers, agents, employes and families of other common carriers subject to the 
provision of this article; 

Provided, further, that the term ‘‘ employes’’ as used in this para- 
graph, shall include furloughed, pensioned and superannuated employes, 
persons who have become disabled or infirm in the service of any such com- 
mon carrier, and the remains of a person killed in the employment of a carrier, 
and the ex-employes traveling for the purpose of entering the service of any 
such common carrier; and the term ‘‘ families’’ as used in this paragraph, 
shall include the families of those persons named in this provision, also the 
families of persons killed and the widows during the widowhood and minor 
children during minority, of persons who died while in the service of any such 


common carrier. [1911, ch. 138, § 1.] 
Is pass issued as part of consideration for contract within statute prohibiting free 
transportation of passengers or discrimination in passenger rates? 23 L.R.A.(N.S.) 
217: 31 L.R.A.(N.S.) 657. 


§ 4800. Penalty. Any common earrier violating any of the provisions of 
this article shall be deemed guilty of a misdemeanor, and shall, upon conviction 
thereof in any district court of this state of competent jurisdiction, be subject 
to a fine of not more than five hundred ($500.00) dollars for each offense; and 
any person other than the persons excepted in this article who uses any such 
free ticket, free pass or free transportation, shall be subject to a like penalty. 
[1911, ch. 138, § 2.] 


ARTICLE 27.— TRANSPORTATION OF LIVE STOCK. 


[§ 4801. Minimum speed to be maintained. It shall be the duty of every 
railroad, railroad corporation, railway company, express company, car com- 
pany and of every common carrier other than by water, by whatever name it 
may be called or by whomsoever operated and which is wholly or in 
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part engaged in the transportation of any kind of live stock by railroad within 
or to or from any point in this state, to transport any and all such live stock 
s0 by it being transported, with the utmost diligence, and to maintain within 
this state in all trains so transporting any such live stock an average minimum 
rate of speed of not less than twenty miles per hour from the time any such 
live stock is loaded upon or into its cars until such train reaches its destina- 
tion, deducting only in the computation of such average minimum rate of 
speed such reasonable time as any such live stock may be necessarily delayed 
in unloading to feed, water and rest and in feeding, watering and resting 
and in Floading: | [R. C. 1905, § 4398; 1908, ch. 144, § 1.] 


This and the following section were held unconstitutional as an unreasonable exercise 
of the police power. Downey v. Northern P. R. Co., 19 N. D. 621, 26 L.R.A.(NS.) 
1017, 125 N. W. 475. | 

Constitutionality of statute fixing minimum rate of speed at which carrier may 
transport special kinds of freight. 26 L.R.A.(N.S.) 1018. 

- Serer for ‘injuries to animals during transportation. 67 Am. Dec. 208; 12 Am. 
ep. : 


[§ 4802. Penalty for violation. Every railroad, railroad corporation, rail- 
way company, express company, car company or common carrier other than 
by water; and the person or persons operating such common carrier as receiver, 
lessee or trustee violating any of the provisions of section 4801, shall be 
liable to the owner or owners of any live stock so being transported, in the 
sum of five dollars per car for each and every hour any car, wholly or in 
part loaded with any live stock, is detained beyond the time provided in said 
section, and, in addition thereto, every such railroad, railroad corporation, 
railroad company, express company, car company or common carrier, or the 
person or persons operating any such common carrier as receiver, lessee or 
trustee, shall be lable to such owner or owners of said live stock for all 
damages sustained on account of any such delay, to be collected in an action 
by such owner or owners in any court of competent jurisdiction in this state. ] 
[R. C. 1905, § 4399; 1903, ch. 144, § 2.] 


ARTICLE 28.— PERSoNAL INJURY. 


§ 4803. Railroads liable for damages to employes. Every railroad com- 
pany organized or doing business in this state shall be liable for all damages 
done to any employe of such company, in consequence of any negligence of 
its agents, or by any mismanagement of its engineers, or other employes, to 
any person sustaining such damage; and no contract which restricts such 
liability shall be legal or binding. [R. C. 1905, § 4400; 1903, ch. 131.] 

Applicable only to employees engaged in operating railroads. Beleal v. Northern P. 
R. Co., 15 N. D. 318, 108 N. W. 33, 11 A. & E. Ann. Cas. 921. 

‘This action does not invalidate a contract made by a circus company to absolve the 
carrier from all liability for damages to its property or persons travelling with the 
circus by reason of the negligence of the carrier. Sager v. Northern Pac. R. Co., 166 


Fed. 526. 


ARTICLE 29.— FELLOw SERVANT AND ContTrRIBUTORY NEGLIGENCE ACT. 
It is to be observed that this article is not limited to railroad or other corporations. 

§ 4804. Liability of common carriers. Every common carrier shall be liable 
to any of its employes, or in case of the death of an employe, to his personal 
representative, for the benefit of his widow, children or next of kin, for all 
damages which may result from the negligence of any of its officers, agents or 
employes, or by reason of any defect or insufficiency due to its negligence in 
its cars, engines, appliances, machinery, track, roadbed, ways or works. [1907, 
ch. 208, § 1.] 

Liability of railroad to trainmen injured by overhead structure. 47 L.R.A.(N.S.) 483. 
Liability of railroad to watchman or flagman for injuries caused by passing trains. 
48 L.R.A.(N.S.) 150. ; 
Injury to railroad employe by torpedoes on track. 16 L.R.A.(N.S.) 1684. 
What constitutes a defect in the “ ways” of a railroad company within meaning of 
employers’ liability acts. 19 L.R.A.(N.S.) 738. 
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Duty and liability under federal and state railway safety appliance acts. 20 L.R.A. 
(N.S.) 473; 41 L.R.A.(N.S.) 49. are 
wie) eee by train employe of risks due to defects in tracks or roadbed. 28 L.R.A 

——of risk of unblocked switches, 48 L.R.A. 72; 16 L.R.A.(N.S.) 717. 

Who may raise question that employers’ liability law involves unconstitutional dis- 
crimination. 32 L.R.A.(N.S.) 958. 

Master’s liability for vice-principal’s negligence in manipulating switch, injurin 
servant. 54 L.R.A. 129. . fee : ‘ 

Duty to keep switch closed as a delegable duty. 17 L.R.A.(N.S.) 542. 
a raged liability for negligence of coservant in respect to defective switches. 54 

M.A. 170. 

Abrogation of defense of fellow-servant doctrine by federal employers’ liability act. 
47 L.R.A.(N.S.) 60. 
ae of statute abrogating fellow-servant rule. 12 L.R.A.(N.S.) 1040; 47 L.R.A. 

SS.) 84. 

Is a street or interurban railway affected by abrogation of fellow-servant rule as to 
“railroads.” 17 L.R.A.(N.S.) 117. 

Applicability to are railroad, of enactment abrogating fellow-servant rule as to 
“railroads.” 15 L.R.A.(NS.) 479; 45 L.R.A.(N.S.) 841. 

What constitutes operation of railroad under statutes abrogating fellow-servant rule 
for railroads. 1 L.R.A.(N.S.) 696. 

What is a railroad hazard within statutes abolishing or restricting fellow-servant rule 
as to railroad employes. 18 L.R.A.(N.S.) 478; 22 L.R.A.(N.S.) 969. 

State statute modifying fellow-servant rule as an interference with interstate com- 
merce. 15 L.R.A.(N.S.) 134. 

Employes and employments within the purview of statutes abrogating the fellow- 
servant rule. 47 L.R.A.(N.S.) 113. 

Right of servant to rely on promise of master to discharge incompetent or careless 
fellow servant. 47 L.R.A.(N.S.) 1220. ; 

§ 4805. Contributory negligence no bar to recovery, when. In all actions 
hereinafter brought against any common carrier to recover damages for per- 
sonal injuries to an employe, or where such injuries have resulted in his 
death, the fact that the employe may have been guilty of contributory negli- 
gence shall not bar a recovery, where his contributory negligence was slight 
and that of the employer was gross in comparison, but the damages shall be 
diminished by the jury in proportion to the amount of negligence attributable 
to such employe. All questions of negligence and contributory negligence shall 


be for the jury. [1907, ch. 203, § 2.] 
Contributory negligence in entering or remaining in employment. 49 L.R.A. 33. 
Negligence of employe in stepping between moving cars. 41 L.R.A.(N.8.) 32. 
Walking in front of moving car to prepare coupling. 10 L.R.A.(N.8.) 881. 
Venturing with hand car on track over which other train has the right of way. 1 
L.R.A.(N.S.) 1014. ; 
Contributory negligence of watchman or flagman injured by passing trains. 48 L.R.A. 
(N.S.) 152. 
Contributory negligence of trainman injured by overhead structure. 47 L.R.A.(N8.) 
494, 
Negligence in going, without previous notice, under or between cars liable to be moved 


at any time. 46 L.R.A.(N.S.) 877. ; 
Duty of employe engaged in repairing or cleaning track to look out for his own 


safety. 6 L.R.A.(N.S.) 646. a 
Contributory negligence in failing to remember dangerous conditions. 41 L.R.A. 

(N.S.) 79. 
Employe’s right to rely on statute requiring signal to be given by train approaching 

crossing. 40 L.R.A.(N.S.) 11035. - 


Availability of defense of contributory negligence under safety appliance acts. 


L.R.A.(N.S.) 483; 41 L.R.A.(N.S.) 57. Sane 
Abrogation of defense of contributory negligence by federal employers’ liability act. 


47 L.R.A.(N.S.) 61; 48 L.R.A.(N.S.) 987. . 

§ 4806. Contracts to avoid liability void. No contract of employment, in- 
surance, relief benefit or indemnity for injury or death entered‘into by or on 
behalf of any employe, nor the acceptance of any such insurance, relief benefit 
or indemnity by the person entitled thereto shall constitute a bar or defense 
to any action brought to recover damages for personal injuries to or death 
of such employe ; provided, however, that upon the trial of said action against 
any common carrier, the defendant may set off therein any sum it has con- 
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tributed toward any such insurance, relief benefit or indemnity that may have 
been made to the injured employe, or in case of his death, to his personal repre- 
sentative. [1907, ch. 203, § 3.] 


Validity of contract exonerating master in advance from liability for negligent 
injuries to servant. 7 L.R.A.(N.S.) 537. 

Contract requiring servant to elect between acceptance of benefits out of a relief fund 
and a Rrosecation of his claim in an action for damages. 11 L.R.A.(N.S.) 182; 48 
L.R.A.(N.S.) 440. 

Constitutionality of statute forbidding the avoidance of liability to employe, or 
reduction of his damages, by relief or indemnity contract. 33 L.R.A.(N.S.) 706; 38 
L.R.A.(N.S.) 867. 

Effect of federal employers’ liability act on validity of contracts exempting master 
from liability. 47 L.R.A.(N.S.) 50. 


§ 4807. Time of action limited. No action shall be maintained under this 
article unless commenced within one year from the time the cause of action 
acerued. [1907, ch. 203, § 4.] 


ARTICLE 30.— MISCELLANEOUS. 


§ 4808. Unlawful rides on cars. It shall be, and is hereby declared un- 
lawful for any person to enter upon, ride upon or secure passage upon a 
railroad car or engine of any description other than a car commonly used 
exclusively for the carriage of passengers, with intent thereby to obtain a 
ride without payment therefor or fraudulently obtain carriage upon any such 
engine or car. It shall be, and is hereby declared unlawful for any person, 
excepting railway employes in the performance of their duty, to take passage 
or ride upon, or enter for the purpose of taking passage or riding upon the 
trucks, rods, brakebeams or any part of any car, locomotive engine or tender, 
not ordinarily and customarily used or intended for the resting place of a 
person riding upon and operating the same. [R. C. 1905, § 4401; 1899, ch. 127, 
§§ 1, 2; R. C. 1899, § 3072a.] 

Liability for injury to person wrongfully on train by collusion with train employe. 5 
L.R.A.(N.S.) 1025; 37 LRA (NS) 419. 

§ 4808. Penalty. Any person violating any of the provisions of section 
4808 shall be punished by imprisonment in the county Jail for not less than 
ten days nor more than thirty days at hard labor, or by a fine of not less than 
ten dollars nor more than seventy-five dollars. [R. C. 1905, § 4402; 1899, ch. 
127, § 3; R. C. 1899, § 3072a.] 

§ 4810. Employes made peace officers. All conductors, engineers, brake- 
men and other persons engaged or employed in the operation of cars and 
trains upon a railroad, are hereby constituted peace officers for the one 
purpose of enforcing the provisions of the preceding section; and all such 
persons are hereby given full authority, when so engaged or employed, to 
arrest any person violating any of the provisions of this article. Every person 
arrested by a conductor, brakeman or other person exercising authority herein 
conferred, must be thereafter proceeded with in all respects as is or may be 
required by the law in cases of arrests made by other peace officers of the 
state, except that any person hereby authorized to make arrests may cause 
the person so arrested by him to be delivered to any sheriff or other peace 
officer within the state to be dealt with as provided by law; and the person 
so arrested may be taken before any magistrate of the county where the 
offense is committed. Nothing herein contained shall be construed to restrict, 
in any way, any right, authority or privilege conferred by law, upon any 
other peace officer of the state within his lawful jurisdiction. [R. C. 1905, 
§ 4403 ; 1899, ch. 127, §§ 4, 5, 6; R. C. 1899, § 3072b.] 

§ 4811. No fees allowed. No person authorized by the provisions of the 
preceding section to make arrests, except regular peace officers of the state, 
shall receive or be allowed any fees or expenses for so doing. [R. C. 1905, 
§ 4404; 1899, ch. 127, § 7; R. C. 1899, § 3072c.] 

1164 


Cos. to File Information, CIVIL CODE. §§ 4812-4818 


CHAPTER 15. 
URBAN ELECTRIC RAILWAYS. 


§ 4812. Granted right of condemnation. Urban electric railways are hereby 
specifically granted and given the same rights, privileges and powers granted 
and given to steam railways in this state, including the right of organization 
and of condemnation of real property for right of way; provided, that when 
they shall exercise the right of eminent domain they shall become subject to 
the laws, rules and regulations governing other public corporations having the 
right of eminent domain; provided, further, that no person, firm or corporation 
shall hereafter construct any electric railway on any street of any city that 
is now or hereafter may be incorporated under the general laws of this state, 
without first securing and filing in the office of the city auditor of such city 
the consent in writing of the owners of at least one-half of the property 
abutting on both sides of such street for the full length of such proposed con- 
struction. [1911, ch. 241; 1907, ch. 212.] 


CHAPTER 16. 
RAILROAD AND TELEPHONE COMPANIES TO FILE INFORMATION. 


§ 4813. Railroad and telephone companies shall file maps and information. 
That each railroad company and each telephone company located and doing 
business in this state, file in the office of the county auditor of each county a 
map showing: 

First. The exact location of such companies’ lines, and showing on which 
side of section and other lines, its property is located in each assessment dis- 
trict and school district in each county. 

Second. A description of any other property owned by said companies in 
each assessment district and school district in each county. 

Third. Telephone companies to show separately the number of miles of 
poles and of each kind of wire and the number of telephone instruments in 
each assessment district and school district. [1911, ch. 249, § 1.] 

§ 4814. County map, auditor to send. The county auditor of each county 
in the state shall, each year, on or before the first day of March, mail to each 
railroad or telephone company, doing business in his county, an accurate map 
of the county, showing the boundaries of each assessment district and school 
district. [1911, ch. 249, § 2.] 

§ 4815. Information to be filed. Every railroad company and every tele- 
phone company shall on or before the fifteenth day of February, in each year, 
file in the office of the county auditor, of each county in the state, in which 
said companies’ lines are located, the name of its company, the principal place 
of doing business, the names of its president, secretary and treasurer, together 
with their post office address. [1911, ch. 249, § 3.] 

§ 4816. County auditor to report to state auditor. The county auditor of 
each county shall, on or before the first day of June, in each year, report to the 
state auditor, the names of all such companies so filing reports and their 
officers and such other information as may be required by the state auditor. 
(1911, ch. 249, § 4.] 

§ 4817. Company shall report to state auditor. Each of said companies shall 
on or before July first and at any other time, in each year, report to the 
state auditor, such information in regard to its mileage and other prop- 
erty owned in the state, as such state auditor or the state board of equal- 
ization shall require. [1911, ch. 249, § 5.] 

§ 4818. Maps when filed. Every such company located or doing business in 
the state at the date of the approval of this act [chapter], shall immediately on 
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receipt of the maps referred to in section 4814, furnish complete and full 
information required by this act [chapter]. In subsequent years said com- 
panies need only file maps showing any changes that have been made since the 
report of the previous year. [1911, ch. 249, § 6.] 

§ 4819. Duties of companies organized. All railroad and telephone com- 
panies, locating in and commencing and doing business in this state, after the 
passage of this act [chapter], must file reports with the county auditor, state 
auditor and state board of equalization as required of companies now located 
and doing business in the state. [1911, ch. 249, § 7.] 

§ 4820. Duty of county and state officers. In case the said companies or any 
of them fail to make the reports herein provided for, the county auditor, state 
auditor or state board of equalization are hereby authorized, and it is hereby 
made the duty of said officers and board to procure such information, and 
report the expense in detail of procuring said information, to the state’s attor- 
ney of his county or the attorney-general of the state, whose duty it shall be 
to collect same by civil action as provided in section 4821. [1911, ch. 249, § 8.] 

§ 4821. Penalty. Every railroad or telephone company which neglects or 
fails to comply with the provisions of this act [chapter] shall be liable to fine 
of not more than five hundred dollars, or less than fifty dollars and shall also 
be liable for the expense incurred by said officers or board in procuring the 
information in any other manner than provided herein, to be collected in a civil 
action in the name of the state. [1911, ch. 249, § 9.] 


CHAPTER 17. 
WAGON ROAD CORPORATIONS. 


§ 4822. How wagon road laid out. When a corporation is formed for 
the construction and maintenance of a wagon road the road must be laid out 
as follows: Three commissioners must act in conjunction with the surveyor 
of the corporation, two to be appointed by the board of commissioners of the 
county through which the road is to run, and one by the corporation, who 
must lay out the proposed road and report their proceedings together with 
a map of the road to the board of commissioners of the county as provided 
rae cama section. [R. C. 1905, § 4405; Civ. C. 1877, § 486; R. C. 1899, 


Construction and maintenance for over fifteen years of a toll road by private corpora- 
tion is prima facie evidence of ownership. Lawrence County v. Toll Road Co., 11 8S. D. 


74,75 N. W. 817. 
As to similar provision in Cal. Civ. Code, § 512, see Blood v. Woods, 95 Cal. 78, 30 


Pac. 129. 

§ 4823. Map filed. Record of approval. When the route is surveyed a 
map thereof must be submitted to and filed with the board of commissioners 
of each county through or into which the road runs, giving its general course, 
and the principal points to or by which it runs, and its width, which must 
in no case exceed one hundred feet, and the board of county commissioners 
must either approve or reject the survey. If approved, it must be entered 
of record on the journal of the board; but the board of county commissioners 
must require the corporation, at its own expense, and the corporation must 
so change and open the highways so taken and used as to make the same 
as good as they were before the appropriation thereof; and must so construct 
all crossings of public highways over and by its road and its toll gates as 
not to hinder or obstruct the use of the same.. [R. C. 1905, § 4406; Civ. C. 1877, 
§ 487; R. C. 1899, § 3074.] 

§ 4824. Bridges and ferries. Tolls. All wagon road corporations may 
bridge or keep ferries on streams on the line of their road and must do all 
things necessary to keep the same in repair. They may take such tolls only 
on their roads, ferries or bridges as are fixed by the board of commissioners 
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of the proper county through which the road passes or in which the ferry 
or bridge is situated, subject, however, to the limitation of rates of ferriage 
prescribed in the general law upon ferries; but in no case must the tolls be 
more than sufficient to pay fifteen per cent per annum on the cost of con- 
struction after paying for repairs and other expenses for attending to the 
roads, bridges and ferries. If tolls, other than as herein provided are charged 
or demanded, the corporation forfeits its franchise and must pay to the party 
so charged one hundred dollars as liquidated damages. [R. C. 1905, § 4407; 


Civ. C. 1877, § 488; R. C. 1899, § 3075.] 
Rights and duties of toll-bridge proprietors. 58 L.R.A. 155; 30 L.R.A.(N.S.) 360. 
Right to take toll on road within a city. 15 L.R.A. 651. 
As to similar provision in Cal. Civ. Code, § 514, see Stony Hill Turnp. Road Co. v. 
Placer County, 88 Cal. 632, 26 Pac. 513. 


§ 4825. No tolls where public highway used. When any highway or public 
road is taken and used by any wagon road corporation as a part of its road, 
the corporation must not place a tollgate on or take tolls for the use of such 
highway or public road by teamsters, travelers, drovers or any one trans- 
porting property over the same. [R. C. 1905, § 4408; Civ. C. 1877, § 489; R. C. 
1899, § 3076.] 

§ 4826. Toll rates posted. The corporation must affix and keep up at or 
over each gate or in some conspicuous place so as to be conveniently read a 
printed list of the rates of toll levied and demanded. [R. C. 1905, § 4409; Civ. 
C. 1877, § 490; R. C. 1899, § 3077.] 

§ 4827. Passage prevented until tolls paid. Each toll gatherer may pre- 
vent from passing through -his gate persons leading or driving animals or 
vehicles subject to toll, until they shall have paid respectively, the tolls author- 
S ouTe} be collected. [R. C. 1905, § 4410; Civ. C. 1877, § 491; R. C. 1899, 

§ 4828. Penalty for receiving illegal toll. Every toll gatherer who at any 
gate unreasonably hinders or delays any traveler or passenger liable to the 
payment of toll, or demands or receives from any person more than he is 
authorized to collect, for each offense forfeits the sum of twenty-five dollars 
. ind ane aggrieved. [R. C. 1905, § 4411; Civ. C. 1877, § 492; R. C. 1899, 

3079. 


As to similar provision in Cal. Civ. Code, § 518, see Brown v. Rice, 51 Cal. 489. 

§ 4829. Passing around gate. Penalty. Every person who, to avoid the 
payment of the legal toll, with his team, vehicle or horse turns out of a 
wagon, turnpike or plank road, or passes any gate thereon on the ground 
adjacent thereto, and again enters upon such road, for each offense forfeits 
the sum of five dollars to the corporation injured. [R. C. 1905, § 4412; Civ. C. 
1877, § 493; R. C. 1899, § 3080. ] 

§ 4830. Penalty for injuring road. Every person who: 

1. Willfully breaks, cuts down, defaces or injures any milestone or post 
on any wagon, turnpike or plank road; or, 

2. Willfully breaks or throws down any gate on such road; or, 

_ 3. Digs up or injures any part of such road or anything thereunto belong- 
ing ; or, 

4. Forcibly or fraudulently passes any gate thereon without having paid 
the legal toll; 

For each offense forfeits to the corporation injured the sum of twenty-five 
dollars in addition to the damages resulting from his wrongful act. [R. C. 
1905, § 4418; Civ. C. 1877, § 494; R. C. 1899, § 3081.] 

§ 4831. How revenue applied. The entire revenue from the road shall be 
appropriated : 

1. To repayment to the corporation of the costs of its construction together 
with the incidental expenses incurred in collecting tolls and keeping the road 
in repair; and, 

2. To the payment of the dividend among its stockholders, as provided 
in section 4824. When the repayment of the costs of construction is com- 
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pleted, the tolls must be so reduced as to raise no more than an amount 
sufficient to pay a dividend of twelve per cent per annum and incidental 
expenses and to keep the road in good repair. [R. C. 1905, § 4414; Civ. C. 1877, 
§ 495; R. C. 1899, § 3082.] 

§ 4832. When mortgage valid. The corporation may mortgage or hypothe- 
eate its road and other property for funds with which to construct or repair - 
its roads, but no mortgage or hypothecation is valid or binding unless at 
least twenty-five per cent of the capital stock subscribed has been paid in 
and invested in the construction of the road and appurtenances and then only 
after an affirmative vote of two-thirds of the capital stock subscribed. [R. C. 
1905, § 4415; Civ. C. 1877, § 496; R. C. 1899, § 3083.] 

s to similar provision in Cal. Civ. Code, § 522, see Welsh v. Plumas County, 80 Cal. 
338, 22 Pac. 254. 

§ 4833. Natural person like corporation. When a wagon, turnpike or plank 
road is constructed, owned or operated by any natural person, this chapter 
is applicable to such persons in like manner as it is applicable to corporations. 


[R. C. 1905, § 4416; Civ. C. 1877, § 497; R. C. 1899, § 3084.] 
As to similar provision in Cal. Civ. Code, § 523, see People ex rel. El Dorado County 
v. Davidson, 79 Cal. 166, 21 Pac. 538. 


CHAPTER 18. 
INSURANCE CORPORATIONS. 
ARTICLE 1. GENERAL Provisions, § 4834. 
2. Provisions ComMMON TO ALL Domestic INSURANCE COMPANIES, 
§§ 4835-4845. 
3. Domestic LIFE INSURANCE CoMPANIES TO DEPOSIT SECURITIES WITH 
INSURANCE CoMMISSIONER, §§ 4846-4852. 
4. MISREPRESENTATIONS BY INSURANCE COMPANIES, §§ 4853, 4854. 
5. DISCRIMINATION BY LIFE INSURANCE COMPANIES, §§ 4855, 4856. 
6. DISBURSEMENTS BY LIFE INSURANCE COMPANIES, § 4857. 
% DIVERSION OF FuNDS FOR PoLiITICcAL PuRpPosES BY LiFE INSURANCE 
CoMPANIES, § 4858. 
8. SALARIFS OF OFFICERS AND AGENTS OF LIFE INSURANCE COMPANIES, 
§§ 4859, 4860. 
9. INVESTMENT OF FuNpDs oF Lire INSURANCE COMPANIES, §§ 4861, 
4862. 
10. Provisions PECULIAR TO DoMESTIC STocK INSURANCE COMPANIES, 
§§ 4863-4869. 
11. Provisions PEcULIAR TO DoMESTIC MuTUAL INSURANCE COMPANIES, 
§§ 4870-4881. 
12. Surpius oF LirE INSURANCE Company, §§ 4882-4887. 
13. CONSOLIDATION AND REINSURANCE OF DoMESTIC INSURANCE CoM- 
PANIES, §§ 4888-4893. 
14. Provisions PEcuLIAR TO MutTuat Hatt INsuRANCE COMPANIES, 
§§ 4894-4901. 
15. Time WHEN Hart Insurance PoticiEs Taxe EFrFect, §§ 4902, 
4903. 
16. Provisions PECULIAR To FIDELITY INSURANCE CompaNntss, §§ 4904- 
4912. 
17. PROvIsIONS PECULIAR TO FOREIGN INSURANCE ComPaNIEs, § 4913. 
18. Provisions ComMMON TO ALL INSURANCE COMPANIES, §§ 4914-4930. 
19. Reports oF LIFE INSURANCE COMPANIES, § 4931. 
20. CounTY MutuaL Companies, §§ 4932-4950. 
21. Live Stoox, §§ 4951-4956. 
22. CHATTEL MorRTGAGES IN APPLICATIONS, §§ 4957, 4958. 
23. LICENSING INSURANCE AGENTS, §§ 4959, 4960. 
24. RESIDENT AGENTS FOR TRANSACTION OF FIRE INSURANCE BousINEss, 
§§ 4961-4964. 
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ARTICLE 1.— GENERAL PROVISIONS. 


§ 4834 Terms defined. When consistent with the context and not obviously 
used in a different sense the term ‘‘ company ”’ or ‘‘ insurance company,’’ as 
used herein, includes all corporations, associations, partnerships or individuals 
engaged as principals in the business of insurance; the word ‘‘ domestic ’’ 
designates those companies incorporated or formed in this state and the word 
‘* foreign ’’ when used without limitation includes all those formed by author- 
ity of any other state or government. [R. C. 1905, § 4417; R. C. 1899, § 3085.] 


ARTICLE 2.— PROVISIONS COMMON TO ALL DomeEsTIO INSURANCE COMPANIES. 


§ 4835. Subject to what provisions of law. All insurance companies now 
or hereafter incorporated or formed by authority of any law of this state, 
except when otherwise expressly provided, may exercise the powers and 
shall be subject to the duties and liabilities provided by this chapter. The 
general provisions of law relating to the powers, duties and liabilities of 
corporations shall apply to all incorporated domestic insurance companies, 
so far as such provisions are pertinent and not in conflict with other provisions 
of law relating to such companies. [R. C. 1905, § 4418; R. C. 1895, § 3086.] 

§ 4836. How and for what purpose formed. Any number of persons, not 
less than seven, may form a corporation to carry on the business of insurance, 
either upon the stock or mutual plan, against loss or damage by fire, lightning, 
cyclone, tornado or hail, or the risks of inland navigation and transportation, 
or to make insurance upon the lives of persons and every insurance pertaining 
thereto, and against accidental injuries including the granting, purchasing and 
paying of annuities and indemnities and to transact fidelity insurance and 
corporate suretyship. An insurance company incorporated under the pro- 
visions of this chapter shall have power to make insurance of any of the kinds 
hereinbefore mentioned which shall have been expressed in its articles of 
incorporation. [R. C. 1905, § 4419; 1895, ch. 69, § 1; 1891, ch. 73, § 1; R. C. 
1895, § 3087.] 

§ 4837. Articles. Contents. The articles of incorporation shall set forth 
in addition to what is required to be set forth in section 4505 the kind of 
insurance proposed to be made and whether on the stock or mutual plan, 
the period for the commencement and termination of its fiscal year and the 
period for which it is incorporated, not to exceed thirty years, and shall be 
filed in the office of the commissioner of insurance. Any name not previously 
in use by an existing corporation may be adopted, but the words ‘‘ insurance 
company,’’ or, if the business is to be conducted upon the mutual principle, 
the words ‘‘ mutual insurance company ”’ shall constitute a part of such name. 
No certificate shall be granted by the insurance commissioner, as hereinafter 
provided, if, in his judgment, the name adopted too closely resembles the 
name of an existing corporation, or is liable to mislead the public. [R. C. 1905, 
§ 4420; 1885, ch. 69, § 4; R. C. 1895, § 3038. ] 

§ 4838. Qualification of directors. Residence. One-third of the directors 
and all of the executive officers of a domestic insurance company must be 
residents of this state and each of the directors of such a company, if it has 
a capital stock, must be the owner in his own right of stock of such company 
worth at par at least five hundred dollars. [R. C. 1905, § 4421; 1885, ch. 69, 
§ 4; R. C. 1895, § 3089.] 

§ 4839. Examination of articles by attorney-general. Examination by com- 
missioner of insurance. Certificate. The articles of incorporation shall be 
examined by the attorney-general and if found conformable to this article and 
not inconsistent with the constitution and laws of this state, shall be certified 
by him to the commissioner of insurance, who shall thereupon make an 
examination to ascertain whether the company has in all respects complied 
with the requirements of law, according to the nature of the business proposed 
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to be transacted by it and if satisfied by such examination that the corporation 
has complied with the law he shall deliver to such corporation a certified 
copy of the articles of incorporation and a certificate to the effect that such 
corporation has complied with all requirements of law, which, on being filed 
in the office of the register of deeds of the county where the principal office 
of the corporation is located, shall be its authority to commence business 
and issue policies; and such certified copy of the articles of incorporation 
and of such certificate may be used for or against such company with the 
same effect as the originals, and shall be conclusive evidence of the fact of 
the organization of such corporation. [R. C. 1905, § 4422; 1885, ch. 69, § 11; 
R. C. 1895, § 3090.] 


Taking of applications in mutual insurance company is necessary step in formation, 
and is required to be done before issuance of a certificate to commence business. 
Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369. 


§ 4840. Reinsurance. Any domestic insurance company shall have power 
to effect reinsurance of any risks taken by it. [R. C. 1905, § 4423; 1885, ch. 69, 


§ 2; 1889, ch. 69, § 1; R. C. 1895, § 3091.] 
Liability of reinsurer. 44 L.R.A.(NS.) 317. 


§ 4841. Limitation on trade. No company organized under this chapter 
shall, directly or indirectly, deal or trade in buying or selling any goods, 
wares, merchandise or other commodities whatever, except such as may have 
been insured by such company and are claimed to be damaged by reason of 
§ $002] insured against. [R. C. 1905, § 4424; 1885, ch. 69, § 5; R. C. 1895, 

§ 4842. Limitation on purchase and conveyance of real estate. No 
domestic insurance company shall purchase, hold or convey real estate except 
for the purpose and in the manner herein set forth, to wit: 

1. Such as shall be requisite for its convenient accommodation in the trans- 
action of its business; or 

2. Such as shall have been mortgaged to it in good faith as security for 
loans previously contracted, or for money due; or, 

3. Such as shall have been conveyed to it in satisfaction of debts previously 
contracted in legitimate business, or for money due; or, 

4. Such as shall have been purchased at sales upon judgment or mortgage 
foreclosures obtained or made for such debts. [R. C. 1905, § 4425; 1885, ch. 69, 
§ 10; 1889, ch. 69, § 3; R. C. 1895, § 3093.] 

§ 4843. Capital and surplus invested. A domestic insurance company may 
invest its capital, and the funds accumulated in the course of its business, 
or any part thereof, in bonds or mortgages on improved unincumbered real 
estate within this state, or within any state in which such company is or 
becomes duly authorized and licensed to transact business, worth double 
the sum loaned thereon, exclusive of buildings, unless such buildings are 
insured and the policies made payable to the company as its interest may 
appear, and also in the bonds of the state, or bonds or treasury notes of the 
United States, and also in the bonds of any county or incorporated city or 
school district in this state, or within any state in which said company is or 
becomes duly authorized and licensed to transact business, authorized to be 
issued by legal authority, and loan such capital and funds, or any part thereof, 
on the security of such bonds, treasury notes, or upon bonds or mortgages 
as aforesaid, and change and reinvest the same in like securities as occasion 
may from time to time require; but the surplus money over and above the 
capital stock of such insurance company may be invested in or loaned upon 
the pledge of bonds of the United States or any of the states, or stocks, bonds, 
or other evidence of indebtedness of any solvent dividend paying institution 
incorporated under the laws of this state, or of any state in which such com- 
pany is or becomes duly authorized and licensed to transact business, or of 
the United States, except its own stock; provided, always, that the market 
value of such stock, bonds or other evidence of indebtedness shall be at all 
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times during the continuance of such loan at least ten per cent more than 
the amount loaned thereon. No domestic insurance company shall invest or 
loan its capital, or the funds accumulated in the course of its business, or 
any part thereof, except as provided in this section. [R. C. 1905, § 4426; 
1885, ch. 69, § 9; 1889, ch. 69, § 2; R. C. 1895, § 3094; 1905, ch. 122.] 

§ 4844. Dividends only from surplus profits. Profits, how estimated. No 
domestic insurance company shall make any dividends except from the sur- 
plus profits arising from its business; and in estimating such profits there shall 
be reserved therefrom a sum equal to forty per cent of the amount of pre- 
miums on all unexpired risks and policies, which amount so reserved is hereby 
declared to be unearned premiums; and there shall also be reserved all 
sums due the company on bonds, mortgages, stocks and book accounts of 
which no part of the principal or interest thereon has been paid during the 
year preceding such estimate of the profits, and upon which suit for fore- 
closure or collection has been commenced, or which after judgment has 
been obtained thereon shall have remained more than one year unsatisfied 
and on which interest shall not have been paid. [R. C. 1905, § 4427; 1885, 
ch. 69, § 13; R. C. 1895, § 3095.] 

§ 4845. Penalty for violation of section 4426. Any director or officer making 
or authorizing an investment or loan in violation of section 4843 shall be 
personally liable to the stockholders for any loss occasioned thereby. If a 
company is under liability for losses equal to its net assets and the president 
and directors, knowing it, make or assent to further insurance, they shall 
be personally liable for any loss under such insurance. If the directors allow 
to be insured on a single risk a larger sum than the law permits they shall 
be liable for any loss thereon above the amount they might lawfully insure, 
unless the excess is reinsured as required in section 4914. [R. C. 1905, § 4428; 
R. C. 1895, § 3096.] 


ARTICLE 3.— Domestic Lire INsURANOE COMPANIES TO Deposit SECURITIES 
WiTH INSURANCE COMMISSIONER. / 


§ 4846. Annual statement. The president or vice-president and secretary 
or actuary or a majority of the directors of each company organized under 
the laws of this state shall annually, by the first Monday in February, prepare 
under oath and file in the office of the commissioner of insurance a statement 
of its affairs for the year terminating on the thirty-first day of December, 
preceding, showing: 

. The name of the company and where located. 
The names of its officers. 
The amount of capital, if a stock company. 
The amount of capital paid in, if a stock company. 
The value of real estate owned by the company. 
The amount of cash on hand. 
The amount of cash deposited in banks, giving the name of the bank or 
banks. 

8. The amount of cash in the hands of agents and in the course of trans- 
mission. 

9. The amount of bonds of the United States, and all other bonds and 
securities, giving names and amounts with the par and market value of 
each kind. 

10. The amount of loans secured by first mortgage on real estate and 
where such real estate is situated. 

11. The amount of all other bonds, loans, how secured, and the rate of 
interest. 

12. The amount of premium notes and their value on policies in force, if a 
mutual company. 
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13. The amount of notes given for unpaid stock, and their value in detail, 
if a stock company. 

14. The amount of assessments unpaid on stock or premium notes. 

15. The amount of interest due and unpaid. 

16. The amount of all other securities. 

17. The amount of losses due and unpaid. 

18. The amount of losses adjusted but not due. 

19. The amount of losses unadjusted. 

20. The amount of claims for losses resisted. 

21. The amount of money borrowed and evidences thereof. 

22. The amount of dividends unpaid on stock. 

23. The amount of dividends unpaid on policies. 

24. The amount required to safely reinsure all outstanding risks. 

25. The amount of other claims against the company. 

26. The amount of net cash premiums received. 

27. The amount of notes received for premiums. 

28. The amount of interest received from all sources. 

29. The amount of moneys received from all other sources. 

30. The amount paid for losses. 

31. The amount of dividends paid to policyholders, and the amount to 
stockholders, if a stock company. 

32. The amount of commissions and salaries paid to agents. 

33. The amount paid to officers for salaries and other compensation. 

34. Amount paid for taxes. 

35. The amount of all other payments and expenditures. 

36. The greatest amount insured on any one life. 

37. The amount deposited in other states or territories as security for 
policyholders therein, stating the amount in each state or territory. 

38. The amount of premiums received in this state during the year. 

39. The amount paid for losses in this state during the year. 

40. The whole number of policies issued during the year, with the amount 
of insurance effected thereby, the total amount of risk. 

41. All other items of information necessary to enable the commissioner 
of insurance to correctly estimate the cash value of policies or to judge of 
the correctness of the valuation thereof. [1909, ch. 150, § 1.] 

§ 4847. Commissioner ascertains value of policies. Securities to be de- 
posited. As soon as practicable after the filing of such statement the insur- 
ance commissioner shall ascertain the net cash value of every policy in force 
upon the basis of the American table of mortality and four and one-half per 
cent interest, or actuaries combined experience table of mortality and four 
per cent interest, in all companies organized under the laws of this state. The 
company may make such valuation and make and file the same with such 
annual statement, and it shall be received by the insurance commissioner upon 
satisfactory proof of its correctness. The net cash value of all policies in 
force in any such company being ascertained, the insurance commissioner 
shall notify it of the amount, and within thirty days thereafter, the officers 
thereof shall deposit with the insurance commissioner the amount of the as- 
certained value in the securities specified in chapter 156 of the session laws of 
1907 [sections 4861, 4862 herein] ; provided, however, that no stock company 
organized under the laws of this state shall be required to make a deposit of 
such securities in an amount exceeding one hundred thousand dollars; and 
when securities in that amount shall have been deposited then such insurance 
company may, and the insurance commissioner shall accept, in lieu of further 
deposit, a detailed, verified statement setting forth a list of the items of 
security held by such insurance company with sufficient particularity; and 
such securities so specified in such list, although retained by such insurance 
company, shall be kept separate and distinct from its other securities and 
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shall be held as a deposit for the policyholders of said company under the 
provisions of this section. The insurance commissioner may at any time make 
a personal examination of the books, papers, securities and business of any 
such life insurance company or authorize any other suitable person to make 
the same, and he or the person so authorized may examine under oath any 
officer or agent of the company, or others, relative to its business and man- 
agement. If upon such examination the insurance commissioner is of the 
opinion that the company is insolvent, or that its condition is such as to 
render a further continuance of its business hazardous, then the imsurance 
commissioner may require such insurance company to forthwith deposit in 
its office all of such securities so listed and specified in said list, and not 
deposited; provided, however, that nothing therein contained shall be con- 
strued as preventing or prohibiting any domestic life insurance company from 
depositing such securities in an amount to exceed the cash value of its policies. 
[1909, ch. 150, § 2.] 

§ 4848. Certificate of authority. On receipt of such deposit and statement 
and such detailed list of securities provided for in the preceding section, all 
of which shall be renewed annually, by the first Monday in February, the 
insurance commissioner shall issue a certificate to the effect that such insur- 
ance company does business under the compulsory reserve deposit law of the 
state of North Dakota, and maintains in accordance with section two of said 
law, in the office of the insurance commissioner of the state of North Dakota, - 
a deposit of an amount in excess of the net cash value of all outstanding 
policies in stipulated and highclass securities, deposited for the protection 
of the policyholders of said company, which certificate shall expire on the 
thirty-first day of March of the ensuing year. Such certificate shall be re- 
newed annually upon a renewal of the deposit or statement provided for 
under the preceding sections, and upon compliance with the conditions above 
required. The insurance commissioner shall receive the sum of five dollars 
for issuing such certificate; provided, that a copy of such certificate may be 
attached to any policy of insurance hereafter or heretofore issued by any 
life insurance company organized under the laws of this state, upon its com- 
pliance with the provisions of this article. [1909, ch. 150, § 3.] 

§ 4849. On default securities vest in policyholders. The securities of a 
defaulting or insolvent company or a company against which proceedings are 
pending for dissolution, on deposit shall vest in the state for the benefit of 
the policies on which such deposit is made or were made, and the proceeds of 
the same shall, by order of the court upon final hearing be divided among the 
holders thereof in the proportion of the last annual valuation of the same, 
or at any time be applied to the purchase of reinsurance for their benefit. 
[1909, ch. 150, § 4.] 

§ 4850. Securities may be exchanged. Companies shall have the right at 
any time to change the securities on deposit by substituting a like amount 
of the character required in the first instance. If the annual valuation of the 
policies in force shows them to be less than the amount of the security de- 
posited, then the company may withdraw such excess, but twenty-five thousand 
dollars must always remain on deposit. [1909, ch. 150, § 5.] 

§ 4851. Dividends on securities property of company. Companies having 
on deposit with the insurance commissioner bonds or other securities may 
collect the dividends or interest thereon, delivering to their authorized agents 
the coupons or other evidence of interest as the same become due, but if any 
company fails to deposit additional securities when and as called for by the 
insurance commissioner, or pending any proceedings to close up or enjoin it, 
the insurance commissioner shal] collect such dividends or interest and add 
the same to such securities. [1909. ch. 150. § 6.] 

§ 4852. Exception to article. None of the provisions of this article shall 
apnly to fraternal beneficiary associations. [1909, ch. 150, § 7.] 
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ARTICLE 4.— MISREPRESENTATIONS BY INSURANCE COMPANIES. 


§ 4853. Prohibited. No life insurance company doing business in this state 
and no officer, director or agent thereof, shall issue or circulate, or cause or 
permit to be issued or circulated, any estimate, illustration, circular or state- 
ment of any sort misrepresenting the terms of any policy issued by it or the 
benefits or advamtages promised thereby, or the dividends or shares of surplus 
to be received thereon, or shall use any name or title of any policy or class 
of policies misrepresenting the true nature thereof. [1907, ch. 147, § 1.] 

§ 4854. Penalty. Any officer, agent, solicitor or any representative of any 
life insurance company violating the provisions of this article, shall be deemed 
guilty of a misdemeanor. Any life insurance company found guilty of a 
violation of the provisions of this article by the commissioner of insurance 
upon a hearing, after fifteen days’ notice, shall be subject to a penalty to be by 
such commissioner of insurance imposed, of not to exceed five hundred dollars, 
in default of the payment of which he is authorized to revoke the license of 
such company; and provided, that upon a second conviction upon a similar 
hearing the commissioner of insurance shall revoke the license of such com- 
pany to transact business in the state. [1907, ch. 147, § 2.] 


ARTICLE §5.— DISCRIMINATION BY LiFe INSURANCE COMPANIES. 


§ 4855. Prohibited. No life insurance company doing business in this state 
shall make or permit any distinction or discrimination in favor of individuals 
between insurants (the insured) of the same class and equal expectation of 
life in the amount or payment of premiums or rates charged for policies of 
life or endowment insurance, or in the dividends or other benefits payable 
thereon, or in any other of the terms or conditions of the contracts it makes, 
nor shall any such company or agent thereof make any contract of insurance 
or agreement as to such contract other than as plainly expressed in the policy 
issued thereon, nor shall any such company or any officer, agent, solicitor or 
representative thereof, pay, allow or give, or offer to pay, allow or give, 
directly or indirectly as inducement to insurance. any rebate of premium pay- 
able on their policy, or any special favor or advantage in the dividends or 
other benefits to accrue thereon, or any paid employment or contract for 
services of any kind or any valuable consideration or inducement whatever 
not specified in the policy contract of insurance, or give, sell or purchase, or 
offer to give, sell or purchase as inducement to insurance or connection there- 
with any stocks, bonds or other securities of any insurance company or other 
corporation, association or partnership, or any dividends or profits to accrue 
thereon or anything of value whatsoever not specified in the policy. [1907, 
ch. 148, § 1. 

ke 4 legislature to regulate life insurance rates. 37 L.R.A.(N.S.) 778. 

§ 4856. Penalty. Any officer, agent, solicitor or any representative of any 
life insurance company violating the provisions of this article shall be deemed 
guilty of a misdemeanor. Any life insurance company found guilty of a vio- 
lation of the provisions of this article by the commissioner of insurance upon 
a hearing, after fifteen days’ notice, shall be subject to a penalty to be by such 
commissioner of insurance imposed, of not to exceed five hundred dollars, in 
default of the payment of which he is authorized to revoke the license of such 
company; and provided, that upon a second conviction upon a similar hearing 
the commissioner of insurance shall revoke the license of such company to 
transact business in the state. [1907, ch. 148, § 2.] 


ARTICLE 6.— DISBURSEMENTS BY LIFE INSURANCE COMPANIES. 


§ 4857. Voucher required. No domestic life insurance company shall make 
any disbursements of one hundred dollars or more unless the same be evi- 
denced by a voucher signed by or in behalf of the person, firm our corpora- 
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tion receiving the money and correctly describing the consideration for the 
payment. If the expenditure be for both services and disbursements the 
voucher shall set forth the services rendered and an itemized statement of 
the disbursements made. If the expenditure be in connection with any matter 
pending before any legislative or public body, or before any department or 
officer of any state or government, the voucher shall correctly describe, in 
addition, the nature of the matter and of the interest of such company therein. 
When such voucher cannot be obtained the expenditure shall be evidenced by. 
an affidavit describing the character and object of the expenditure and stat- 
ing the reason for not obtaining such voucher. [1907, ch. 149.] 


ARTICLE ?.— DIVERSION OF FUNDS FOR POLITICAL PURPOSES BY LIFE INSURANCE 
CoMPANIES. 


§ 4858. Unlawful to aid political parties. Penalty. No insurance com- 
pany or association, including fraternal beneficiary associations, doing busi- 
ness in this state, shall, directly or indirectly, pay or use or offer, consent or 
agree to pay or use any money or property for or in aid of any political party, 
committee or organization, or for or in aid of any corporation, joint stock 
or other associations, organized or maintained for political purposes, or for 
or in aid of any candidate for political office, or for nomination for such 
office, or for any political purpose whatsoever, or for the reimbursement or 
indemnification of any person for money or property so used. Any officer, 
director, stockholder, attorney or agent of any corporation or association 
which violates any of the provisions of this article, who participates in, aids, 
abets or advises or consents to any such violation, and any person who solicits 
or knowingly receives any money or property in violation of this article, shall 
be guilty of a misdemeanor and be punished by imprisonment for not more 
than one year and a fine of not more than one thousand dollars, and any 
officer aiding or abetting in any contribution made in violation of this article, 
shall be Jiable to the company or association for the amount so contributed. 
No person shall be excused from attending and testifying or producing any 
books, papers or other documents before any court or magistrate, upon any 
investigation, proceeding or trial for a violation of any of the provisions of 
this article, upon the ground or for the reason that the testimony or evidence, 
documentary or otherwise, required of him, may tend to incriminate or degrade 
him ; but no person shall be prosecuted or subject to any penalty or forfeiture 
for or on account of any transaction, matter or thing concerning which he 
may so testify or produce evidence, documentary or otherwise, and no testi- 
mony so given or produced shall be used against him upon any criminal 
eee ou or proceeding. [1907, ch. 152.] 


e title of the act constituting the foregoing section reads as follows: “An act 
regulating life insurance companies and prohibiting the diversion of funds for political 
purposes.” 


ARTICLE 8.— SALARIES OF OFFICERS AND AGENTS OF LIFE INSURANCE COMPANIES. 


§ 4859. Expenses of officers, how regulated. No domestic life insurance 
company shall pay any salary, compensation or emolument to any officer, 
trustee or director thereof, nor any salary, compensation or emolument 
amounting in any one year to more than five thousand dollars to any one 
person, firm or corporation unless such payment be first authorized by a vote 
of the board of directors of such life insurance company. No such life insur- 
ance company shall make any agreement with any of its officers, trustees or 
salaried employes whereby it agrees that for services rendered or to be ren- 
dered he shall receive any salary, compensation or emolument that will extend 
beyond a period of twelve months from the date of such agreement; and no 
officer, director or trustee, who is paid a salary for his services of 
more than one hundred dollars per month, shall receive any other compensa- 
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tion or emolument; provided, that the limitation as to time contained herein 
shall not be construed as preventing a life insurance company from entering 
into contracts with its agents for the payment of renewal commissions. No 
such company shall grant any pension to any officer, director or trustee thereof 
or to any member of his family after his death. [1907, ch. 154, § 1.] 

§ 4860. Salary restricted. No life insurance company which pays as a 
salary or as compensation for services more than fifty thousand dollars per 
annum to any one person shall be licensed to transact business in this state. 
[1907, ch. 154, § 2.] 


ARTICLE 9.— INVESTMENT OF FuNpDs oF Lire INSURANCE COMPANIES. 


§ 4861. Investment of funds restricted. No domestic life insurance com- 
pany, whether incorporated by special act or under a general law, shall, after 
the first day of January, 1908, invest in or loan upon any shares of stock of 
any corporation, other than a municipal corporation; nor, excepting govern- 
ment, state or municipal securities, shall it invest in, or loan upon, any bonds 
or obligations not secured by adequate collateral security, and when more 
than one-third of the total value of the collateral security shall consist of 
shares of stock it shall be deemed inadequate. Every such company pos- 
sessed of stocks or securities prohibited by this act shall dispose of the same 
within five years, unless such time is extended by the commissioner of insur- 
ance. No investment or loan, except policy loans, shall be made by any such 
life insurance company unless the same shall first have been authorized by 
the board of directors or by a committee thereof charged with the duty of 
supervising such investment or loan. No such company shall subscribe to or 
participate in any underwriting of the purchase or sale of securities or prop- 
erty; or enter into any transaction for such purchase or sale on account of 
said company jointly with any other person, firm or corporation; nor shall 
_ any such company enter isto any agreement to withhold from sale any of its 
property, but the disposition of its property shall be at all times within the 
control of its board of directors. Any such company, in addition to other 
investments allowed by law, may invest any of its funds and accumulations 
in the bonds of the United States or of this state or of any county, city, town 
or village or duly organized school district therein, or of any municipality or 
civil division of any state, and may loan upon improved unincumbered real 
property in any state fifty per centum of the value of such property, or invest 
in the mortgage bonds of any dividend paying railway or street railway com- 
pany duly incorporated and organized under the authority of this state or any 
other state, and it may also make loans on the security of promissory notes 
amply secured by pledge of any bonds in which such insurance companies are 
hereby authorized to invest their funds, and may also make loans upon the 
security of its own policies, but no loan on any policy shall exceed the reserve 
value thereof. [1907, ch. 156, § 1.] 

§ 4862. Holding of real property limited. Every such life insurance com- 
pany may acquire, hold and convey real property only for the following pur- 
poses and in the following manner: 

First. Such as shall be requisite for the convenient accommodation in the 
transaction of its business. 

Second. Such as shall have been mortgaged to it in good faith by way of 
security for loans previously contracted or for moneys due. 

Third. Such as shall have been conveyed to it in satisfaction of debts previ- 
ously contracted in the course of its dealings. 

Fourth. Such as shall have been purchased at sales on judgments, decrees 
or mortgages obtained or made for such debts. 

All such property specified in subdivisions two, three and four of this section 
which shall not be necessary for its accommodation in the convenient trans- 
action of its business, shall be sold and disposed of within two years after 
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the company shall have acquired title to the same, or within two years after 
same shall have ceased to be necessary for the accommodation of its business ; 
and it shall not hold such property for a longer period unless it shall procure 
a certificate from the commissioner of insurance that its interests will suffer 
materially by the forced sale thereof, in which event the time for the sale may 
be extended to such time as the commissioner shall direct in such certificate. 
[1907, ch. 156, § 2.] 


ARTICLE 10.— PROVIS3ONS PECULIAR TO DomMEsTic STOCK INSURANCE COMPANIES. 

§ 4863. Capital stock required. No stock company shall be incorporated 
under this chapter unless it has a capital stock of at least one hundred thou- 
sand dollars, twenty-five per cent of which must be paid in previous to the 
issuance of any policy and the residue within twelve months from the time 
of filing the articles of incorporation; provided, that the commissioner of 
insurance may for good cause shown extend the time of payment of such 
residue for the further period of not to exceed one year. No fire, cyclone, 
tornado, hail, marine, life, or accident insurance company of any other state, 
territory or nation shall do business in this state unless it has a paid-up capital 
stock of at least one hundred thousand dollars in available cash assets, over 
and above all liabilities for losses reported, expenses, taxes and reinsurance of 
all outstanding risks. [1911, ch. 160; 1909, ch. 147; BR. C. 1905, § 4429; 1885. 
ch. 69, § 6; R. C. 1895, § 3097. ] 

§ 4864. Opening book for subscriptions. The individuals associated for tne 
purpose of organizing an insurance company under this article, after having 
filed the articles of incorporation as required by section 4837, may open books 
for subscriptions to the capital stock of such corporation and keep the same 
open until the full amount specified in the articles of incorporation is sub- 
scribed. [R. C. 1905, § 4480; 1885, ch. 69, § 8: R. C. 1895, § 3098. ] 

§ 4865. Notice to company when capital stock is impaired. Whenever it 
appears to the commissioner of insurance that the capital of a domestic insur- 
ance company is impaired to the extent of one-fourth or more on the basis fixed 
in section 4844, he shall notify the company that its capital is legally subject 
to be made good in the mode provided by section 4866. and if such company 
shall not within three months after such notice satisfy him that it has fully 
repaired its capital or reduced its capital as provided in section 4433, he 
shall institute proceedings against it in accordance with section 4925. [R. C. 
1905, § 4431; R. C. 1895, § 3099. ] 

§ 4866. How capital made good. Forfeiture of shares. Whenever the net 
assets of the company do not amount to more than three-fourths of its orig- 
inal capital, it may make good its original capital to the original amount by 
assessment of its stock. Shares on which such an assessment is not paid 
within sixty days after demand shall be forfeitable and may be cancelled by 
a vote of the directors and new shares issued to make up the deficiency. If 
such company shall not within three months after notice from the commis- 
sioner of insurance to that effect make good its capital as aforesaid, or reduce 
the same as allowed by the next section, its authority to transact new business 
of insurance shall cease. [R. C. 1905, § 4432; R. C. 1895, § 3100.] 

§ 4867. Capital stock reduced. Examination and certificate of commis- 
sioner. When the capital stock of a company is impaired, such company may 
upon a vote of a majority of the stock represented at a meeting legally called 
for that purpose, reduce its capital stock and the number of shares thereof 
to an amount not less than the minimum sum required by law. But no part 
of its assets and property shall be distributed to its stockholders. Within 
ten days after such meeting the company shall submit to the insurance com- 
missioner a certificate setting forth the proceedings thereof and the amount 
of such reduction and the assets and liabilities of the company, signed and 
sworn to by its president, secretary and a majority of its directors. The com- 
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missioner shall examine the facts in the case, and if the same conform to law, 
and in his judgment the proposed reduction may be made without prejudice 
to the public he shall indorse his approval upon the certificate. Upon filing 
the certificate so indorsed the company may transact business upon the basis 
of such reduced capital, as though the same was its original capital, and its 
articles of incorporation shall be deemed to be amended to conform thereto; 
and the commissioner of insurance shall issue his certificate to that effect. 
Such company may by a majority vote of its directors after such reduction 
tequire the return of the original certificates of stock held by each stockholder 
in exchange for new certificates in lieu thereof for such number of shares as 
each stockholder is entitled to in the proportion that the reduced capital bears 
aot cee capital. [R. C. 1905, § 4433; 1885, ch. 69, § 36; R. C. 1895, 

§ 4868. Capital less than liabilities. Notice not to issue policies. When 
the actual funds of a domestic life insurance company exclusive of its capital, 
are not of a net cash value equal to its liabilities the commissioner of insurance 
shall notify such company and its agents to issue no new policies until its 
funds become equal to its liabilities. [R.C. 1905, § 4434; R. C. 1895, § 3102.] 

§ 4869. Transfer of stock pending examination does not release liabilities. 
No transfer of the stock of any domestic insurance company made during the 
pendency of any examination will release the party making the transfer from 
his liability for loss which may have occurred previous to the transfer. [R. C. 
1905, § 4435 ; 1885, ch. 69, § 32; 1889, ch. 69, § 7; R. C. 1895, § 3103.] 


ARTICLE 11.— Provisions PEcULIAR TO DoMESTIO MuTuAL INSURANCE COMPANISS. 


§ 4870. Amount of subscribed insurance required. No policy shall be issued 
by a purely mutual insurance company until not less than two hundred thou- 
sand dollars of insurance in not less than one hundred separate risks have 
been subscribed for and entered on its books; but the provisions of this section 
shall not apply to county mutual insurance companies. [R. C. 1905, § 4436; 


1885, ch. 69, § 41; R. C. 1899, § 3104.]} 
As to taking applications for $200,000 of insurance before issuance of policy in mutual 
societies. Montgomery v. Whitbeck, 12 N. D. 385, 96 N. W. 327. 


§ 4871. Insured a member. Notice of meetings. Every person insured by 
a domestic mutual insurance company, other than life, shall he a member while 
’ his policy is in force, entitled to one vote for each policy he holds, and shall be 
notified of the time and place of holding its meetings by a written notice or 
by an imprint upon the back of each policy, receipt or certificate of renewal 
as follows, to wit: 

The assured is hereby notified that by virtue of this policy he is a member 


Of het ec stoncntc cake ns mutual insurance company, and that the annual 
meetings of such company are held at its home office on the .......... day of 
ee ae eee in each year at ............ 0 clock. 


The blanks shall be duly filled and the same shall be deemed a sufficient 
notice. [R. C. 1905, § 4487; R. C. 1895, § 3105.] 

§ 4872. Same. Every person insured by a domestic mutual life insurance 
company shall be a member entitled to one vote and one vote additional for 
each five thousand dollars of insurance in excess of the first five thousand 
dollars, and shall be notified of its annual meetings in the manner provided 
in the last section. [R. C. 1905, § 4438; R. C. 1895, § 3106.] 

§ 4873. Manner of voting by proxy. Members may vote by proxy dated 
and executed within three months and returned and recorded on the buoks 
of the company three days or more before the meeting at which they are to 
be used; but no person shall be allowed as proxy or otherwise to cast more 
than fifty votes, and no officer shall himself, or by another, ask for, receive, 
procure to be obtained or use a proxy vote; provided, that this section shal 
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not apply to state mutual hail insurance companies. [R. C. 1905, § 4439; 
R. C. 1895, § 3107.] 

§ 4874. Premium. Contingent liability stated on policy. Mutual insurance 
companies shall charge and collect upon their policies the full mutual premium 
in cash or notes, and may by their by-laws fix the contingent mutual liability 
of its members for the payment of losses and expenses not provided for by 
their cash funds; provided, that such contingent liability of a member shall 
not be less than a sum equal to, and in addition to the cash premium written 
in his policy; provided, further, that in case said premium be not so paid in 
eash or unconditional notes within sixty days from the date of issue, the policy 
shall become and be absolutely void and to remain void during the nonpayment 
of such premium, and upon payment of the premium as above provided, such 
policy shall reattach; provided, there has been no loss while the policy was 
void. The total amount of the liability of a policy holder shall be clearly and 
legibly stated upon the back of each policy. [1907, ch. 148; R. C. 1905, 
§ 4440; R. C. 1895, § 3108.] 

As to validity of insurance contract made with company which violated the statute. 
Walker v. Rein, 14 N. D. 608, 106 N. W. 405. 

As to requirement that amount of accepted cash premium ehould be written in policy 
of insurance. Montgomery v. Whitbeck, 12 N. D. 385, 96 N. W. 327. 

§ 4875. Reserve fund, how used. Any mutual insurance company may at 
a meeting called for that purpose provide for the accumulation of a perma- 
nent fund by reserving a portion of the net profits to be invested and be a 
reserve for the security of the insured. Such reservation shall not exceed 
twenty per cent of said net profits and when the fund so accumulated amounts 
to two per cent of the sum insured by all policies in force the whole of the 
net profits shall be divided among the insured at the expiration of their 
policies. The permanent fund so accumulated shall be used for the payment 
of losses and expenses, whenever the cash funds of the company in excess of 
an amount equal to its liabilities are exhausted; and whenever the said fund 
is drawn upon, reservation of profits as aforesaid shall be renewed or continued 
until the limit of accumulation as herein provided is reached. [R. C. 1905, 
§ 4441; R. C. 1895, § 3109.] 

§ 4876. Temporary capital may be retired. A mutual life insurance company 
may be organized with, and an existing mutual life insurance company may 
establish a temporary capital of not less than one hundred thousand dollars, 
which shall be invested in the same manner as is provided for the investment of 
its other funds. Out of the net surplus of the company the holders of the tem- 
porary capital stock may receive a dividend of not more than eight per cent 
per annum, which may be cumulative. Such capital stock shall not be a 
liability of the company except that it shall be retired as soon as, but not 
before the surplus of the company remaining after its retirement shall not be 
less than the temporary capital so established. At the time for the retirement: 
of such capital stock the holders shall be entitled to receive from the company 
the par value thereof and any dividends thereon due and unpaid, and there- 
upon the stock shall be surrendered and cancelled, and the right to vote thereon 
shall cease. [1907, ch. 144.] 

§ 4877. Members entitled to share of net profits. Every member of a mutual 
insurance company, except a mutual life insurance company, when his policy 
expires shall be entitled to be paid in cash his share of the net profits or surplus 
accrued while his policy was in force; and shall in like manner be liable to pay 
his proportionate part of any assessments, which may be laid by the company 
in accordance with law and his contract on account of losses and expenses 
incurred while he was a member. [R. C. 1905, § 4442; R. C. 1895, § 3110.] 


Liability of members of mutual insurance company. 32 L.R.A. 481. 
Jurisdiction of equity to enforce liability of member of mutual insurance company. 
40 L.R.A.(N.S.) 781. 
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§ 4878. Distribution of surplus on life policies. Every domestic mutual life 
insurance company shall annually, or once in every two, three, four or five 
years, as it shall determine, and as may be conditioned in its policies make 
distribution of all surplus it may have accumulated since its last dividend 
of surplus. By such surplus is here intended all accumulations since its last 
distribution of surplus above its debts and reserve computed as provided in 
section 4844. The distribution shall be upon what is known as the contribu- 
tion plan and each member upon whose policy no premium is overdue and 
unpaid shall be entitled to the amount contributed by his policy to such 
surplus. Policies which have become payable before the time when such 
distribution is made and after the date of the last previous distribution shall 
share in the same equitably and proportionally. [R. C. 1905, § 4443; R. C. 
1895, § 311.] 

§ 4879. Assessments, when and how made. Whenever a mutual insurance 
company other than life, is not possessed of cash funds above its reinsurance 
reserve sufficient for the payment of incurred losses and expenses it shall 
make an assessment for the amount needed to pay such losses and expenses 
upon its members liable to assessment therefor in proportion to their several 
liability. The company shall cause to be recorded in a book kept for that 
purpose the order for such assessment together with a statement which shall 
set forth the condition of the company at the date of the order, the amount 
of its cash assets and of the notes of its policy holders, or other contingent 
funds liable to the assessment, the amount the assessment calls for and the 
particular losses or other liabilities it is made to provide for. Such record 
shall be made and signed by the directors who voted for the order before 
any part of the assessment is collected and any person liable to the assessment 
re a and take a copy of the same. [R. C. 1905, § 4444; R. C. 1895, 

12. 

§ 4880. Making premium reserve good. Single assessment. Cancellation 
of policies. Double assessments. Reinsurance. When by reason of deprecia- 
tion or loss of its funds, or otherwise, the cash assets of such a company after 
providing for its other debts are less than the required premium reserve upon 
its policies it shall make good the deficiency by assessment in the mode pro- 
vided in the last section; or if the directors are of the opinion that the com- 
pany is likely to become insolvent they may, instead of such assessment, make 
two assessments, the first determining what each policy holder must equitably 
pay or receive in case of withdrawal from the company and having his policy 
cancelled, the second what further sum each must pay in order to reimsure 
the unexpired term of his policy at the same rate as the whole was insured 
at first. Each policy holder shall pay or receive according to the first assess- 
ment and his policy shall then be cancelled, unless he pays the further sum 
determined by the second assessment, in which case his policy shall continue 
in force; but in neither case shall a policy holder receive or have credited to 
him more than he would have received on having his policy cancelled by a 
vote of the directors under the by-laws. If within two months after such 
alternative assessments have become collectible the amount of the policies 
whose holders have settled for both assessments is less than two hundred 
thousand dollars, the company shall cease to issue policies; and all policies 
whose holders have not settled for both assessments shall be void and the 
company shall continue only for the purpose of adjusting the deficiency or 
excess of premiums among the members and settling outstanding claims. No 
assessment shall be valid against a person who has not been duly notified 
thereof, within two years after the expiration or cancellation of his policy. 
[R. C. 1905, § 4445; R. C. 1895, § 3113.] 

§ 4881. Directors personally liable for not making and collecting assess- 
ments. If the directors of any mutual insurance company shall neglect or 
omit for the space of six months to lay and use reasonable diligence to collect 
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any assessment they are required to make, they shall be personally liable for 
all debts and claims then outstanding against the company, or that may accrue 
until such assessment is laid and put in process of collection. If the treasurer 
of such company unreasonably neglects to collect an assessment made by order 
of the directors and to apply the same to the payment of the claims for which 
it was made, he shall be personally liable to the party having such claims 
for the amount of the assessment; and he may repay himself out of any 
money afterwards received for the company on account of said assessment. 
[R. C. 1905, § 4446; R. C. 1895, § 3114.] 


ARTICLE 12.— SuRPLUs OF LIFE INSURANCE COMPANY. 

§ 4882. Surplus apportioned annually. Every life insurance company doing 
business in this state conducted on the mutual plan or in which policy holders 
are entitled to share in the profits or in which policy holders of life insurance 
heretofore issued, under the conditions of which the distribution of surplus 
is deferred to a fixed or specified time and contingent upon the policy being 
in force and the insured living at that time annually ascertain the amount of 
surplus to which all such policies as a separate class are entitled, and shall 
apportion to such policies as a class the amount of surplus so ascertained and 
carry the amount of such apportioned surplus, plus the actual interest earn- 
ings and accretions of such fund, as a distinct and separate liability to such 
class of policies on and for which the same was accumulated, and no company 
or any of its officers shall be permitted to use any part of such apportioned 
surplus fund for any purpose whatsoever other than for the express purpose 


for which the same was accumulated. [1909, ch. 145, § 1.] 

Laws 1907, ch. 142, § 1, reads as follows: ‘“ Section 1. Surplus apportioned annually. 
Every life insurance company doing business in this state conducted on the mutual plan 
or in which the policy holders are entitled to share in the profits or surplus, shall make 
an annual apportionment and accounting of divisible surplus to each policy holder 
beginning not later than the end of the third policy year on all participating policies 
hereafter issued; and each such policy holder shall be entitled to and be credited with 
or paid, in the manner hereinafter provided, such a portion of the entire divisible surplus 
as has been contributed thereto by his policy.” 


§ 4883. Exception. The preceding section shall not apply to industrial 
policies. [1909, ch. 145, § 2.] 

§ 4884. Contingency reserve. Any life insurance company doing business 
in this state may accumulate and maintain in addition to the capital and sur- 
plus contributed by its stockholders, and in addition to an amount equal to 
the net values of its policies, computed according to the laws of the jurisdic- 
tion under which it is organized, a contingency reserve not exceeding the fol- 
lowing respective percentages of said net values, to wit: When said net values 
are less than one hundred thousand dollars, twenty per centum thereof or the 
sum of ten thousand dollars, whichever is the greater; when said net values 
are greater than one hundred thousand dollars, the percentage thereof measur- 
ing the contingency reserve shall decrease one-half of one per centum for each 
one hundred thousand dollars of said net values up to one million dollars; 
one-half of one per centum for each additional one million dollars up to ten 
million dollars; one-half of one per centum for each additional two million 
five hundred thousand dollars up to twenty million dollars; one-half of one 
per centum for each additional five million dollars up to fifty million dollars; 
one-half of one per centum for each additional twenty-five million dollars 
up to seventy-five million dollars; and if said net values equal or exceed the 
last mentioned amount the contingency reserve shall not exceed five per 
centum thereof; provided, that as the net values of said policies increase and 
the maximum percentage measuring the contingency reserve decreases such 
corporation may maintain the contingency reserve already accumulated here- 
under, although for the time being it may exceed the maximum percentage 
herein prescribed. but may not add to the contingency reserve when the addi- 
tion will bring it beyond the maximum percentage; provided, further, that 
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for cause shown the commissioner of insurance may at any time from time 
to time permit any corporation to accumulate and maintain a contingency 
reserve in excess of the limit above mentioned for a prescribed period, not 
exceeding one year under any one permission, by filing in his office a decision 
stating his reasons therefor and causing the same to be published in his next 
annual report. This section shall not apply to any company doing exclusively 
a nonparticipating business. [1907, ch. 142, § 2.] 

§ 4885. Rights of policy holder. Every policy holder shall on all partici- 
pating policies hereafter issued be permitted annually to select the manner 
and method of the application of the surplus to be annually apportioned to 
his policy from among those set forth in the policy. All apportioned surplus 
not actually paid over to the insured, or applied in the reduction of current or 
future premiums or in the purchase of paid-up insurance or pure endowment 
additions, shall be credited to the assured and earried as an actual liability 
and be paid at the maturity of the policy. [1907, ch. 142, § 3.] 

§ 4886. Automatic insurance. In event of default in payment of any pre- 
mium due on any policy, provided not less than three full years’ premiums 
shall have been paid, there shall be secured to the insured without action on 
his part, either paid-up or extended insurance as specified in the policy, the 
net value of which shall be at least equal to the entire net reserve held by the 
company on such policy less two and one-half per centum of the amount insured 
by the policy and dividend additions, if any, and less any outstanding indebt- 
edness to the company on the policy at time of default. There shall be secured 
to the insured the right to surrender the policy to the company at its home 
office within one month after date of default for the cash value otherwise 
available for the purchase of the paid-up or extended insurance as aforesaid. 
[1907, ch. 142, § 4.] 

§ 4887. Contra agreement forbidden. No agreement between the company 
and the policy holder or applicant for insurance shall be held to waive any 
of the provisions of this article. [1907, ch. 142, § 5.] 


ARTICLE 13.— CONSOLIDATION AND REINSURANCE OF DoMESTIC INSURANCE 
CoMPANIES. 


§ 4888. Consolidation forbidden. No company organized under the laws of 
this state to do business of life, accident or health insurance, either on the 
stock, mutual, stipulated premium, assessment or fraternal plan, shall con- 
solidate with any other company, or reinsure its risks, or any part thereof 
with any other company, or assume or reinsure the whole of or any portion 
of the risks of any other company, except as hereinafter provided, but nothing 
herein contained shall prevent any such company, organized on the stock or 
aa plan, from reinsuring a fractional part of any risk. [1907, ch. 150, 
§ 1.) Right of corporations to consolidate. 52 L.R.A. 369. 

§ 4889. Petition for consolidation. When any such company shall propose 
to consolidate with any other company, or to enter into any contract of rein- 
surance, it shall present its petition to the insurance commissioner of this 
state, setting forth the terms and conditions of such proposed consolidation 
or reinsurance, and asking for the approval or of any modification thereof, 
Neg the commission hereinafter provided for may approve. [1907, ech. 150, 
§ 4890. Duty of insurance commissioner. The insurance commissioner 
thereupon shall issue an order of notice requiring notice to be given by mail 
to each policyholder of such company, of the pending of such petition, and 
the time and place at which hearing thereon will be held, and shall publish 
the said order of notice and said petition in five newspapers for at least two 
weeks before the time appointed for the hearing upon said petition, and in 
one daily newspaper published at the capital of the state. [1907, ch. 150, § 3.] 
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§ 4891. Commission. The governor or, in the event of his inability to act, 
some competent person resident of the state to be appointed by him, the 
attorney-general and the insurance commissioner of this state, shall con- 
stitute a commission to hear and determine upon said petition. At the time 
and place fixed in said notice or at such time and place as shall be fixed by 
adjournment, the said commission shall proceed with the hearing and may 
make or order such examination into the affairs and condition of such com- 
pany as it may deem proper. The insurance commissioner shall have the 
power to summon and compel the attendance and testimony of witnesses and 
production of books and papers before said commission. Any policyholder 
or stockholder of the company or companies so petitioning may appear before 
said commission and be heard in reference to said consolidation or reinsur- 
ance. Said commission if satisfied that the interests of the policyholders of 
such company or companies are properly protected, and that no reasonable 
objection exists thereto, may approve and authorize the proposed consolida- 
tion or reinsurance or may modify or change the terms and conditions thereof 
as may seem best for the interests of the policyholders, and said commission 
may make such order with reference to the distribution and disposition of 
the surplus assets of any such company thereafter remaining as shall be just 
and equitable to the policyholders. Such consolidation or reinsurance shall 
only be approved by the consent of all the members of such commission, and 
it shall be the duty of said commission to guard the interests of the policy- 
holders of any such company or companies proposing to consolidate or rein- 
sure. [1907, ch. 150, § 4.] 

§ 4892. Expenses paid. All actual expenses and costs incident to procecd- 
ings under the provisions of this article shall be paid by the company or com- 
panies bringing said petition, and an itemized statement of the expenses and 
costs shall be filed with the insurance commissioner with a certified copy of 
the decision of the commission. No officer of any such company or companies, 
nor members of said commission, or employe of the state, shall receive any 
compensation, gratuity or otherwise, directly or indirectly, for in any manner 
aiding, promoting or assisting in such consolidation or reinsurance. [1907, 
ch. 150, § 5.] 

§ 4893. Penalty for violation. Any officer, director or stockholder of any 
such company or companies, or any member of such commission or employe 
of the state, violating or consenting to the violation of the provisions of this 
article shall be punished by a fine not less than five thousand dollars or 
imprisonment in the county jail for not less than one year, or both such fine 
and imprisonment in the discretion of the court. ([1907, ch. 150, § 6.] 


ARTIOLE 14.— Provisions PECULIAR TO MutuaL HaIL INSURANCE COMPANIES. 


§ 4894. Foreign mutuals prohibited. Contracts void. Penalty. No foreign 
insurance company incorporated upon the mutual plan shall directly, or 
indirectly, take any hail risk, or transact the business of hail insurance in 
this state. All contracts, notes, mortgages and other evidence of indebted- 
ness made or taken in violation of this section are hereby declared void. 
[R. C. 1905, § 4447; 1903, ch. 109, §§ 1, 2.] 

§ 4895. Penalty. Any person who violates any of the provisions of section 
4894 or who procures or induces another to do so is guilty of a misdemeanor. 
[R. C. 1905, § 4448; 1908, ch. 109, § 3.] 

§ 4896. Mutual insurance companies engage in hail insurance, when. No 
mutual insurance company hereafter organized under the laws of this state 
or now or hereafter organized under the laws of any state or country, shall 
engage in the business of hail insurance in this state without first depositing 
and thereafter keeping on deposit with the treasurer of this state the sum 
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of twenty-five thousand dollars in money, or in lieu thereof bonds of this 
state or of the United States of the par value of twenty-five thousand dollars ; 
provided, that domestic mutual hail insurance companies in lieu of said deposit 
shall be required to file a bond in the office of the commissioner of insurance 
in the sum of twenty-five thousand dollars, conditional for the carrying out 
of its contracts and obligations incurred by its policies; said bond to be 
satisfactory as to form and surety to the insurance commissioner. [1907, 
ch. 153; R. C. 1905, § 4449; 1903, ch. 114, § 1.] 


Foreign mutual insurance companies are authorized to engage in hail insurance busi- 
agp State ex rel. State Farmers Mut. Hail Ins. Co. v. Cooper, 18 N. D. 583, 120 N. 
. 878. 


§ 4897. Duties of state treasurer. Said money or securities so deposited 
shall be and remain in the hands of the treasurer of this state as a fund to 
secure the payment of all losses occurring under all policies or contracts for 
hail insurance, made by such company in this state, or covering property 
situated within the state. And the treasurer of this state shall not permit 
said deposit or any part thereof to be withdrawn by said company from 
e pee except as hereinafter provided. [R. C. 1905, § 4450; 1903, ch. 114, 
§ 4898. Penalty. If any such company hereafter organized under the laws 
of this state shall violate any of the provisions of this article, the charter 
of sa.2 company or association shall thereupon be forfeited and it shall be 
the duty of the attorney-general, on complaint of the commissioner of in- 
surance, to take all legal proceedings necessary to have such forfeiture 
enforced and such company dissolved and its affairs wound up. [R. C. 1905, 
§ 4451; 1903, ch. 114, § 3.] 

§ 4899. Relinquish business, how. When any such company or corpora- 
tion, having made the deposit as herein provided, desires to relinquish the 
transaction of the business of hail insurance in this state and withdraw such 
deposit, and shall file with the commissioner of insurance an application, 
under the oath of its officers, stating that all its habilities arisimg under the 
contracts or policies above mentioned are paid, the commissioner of insurance 
shall thereupon publish notice of such application in a newspaper published 
ut the capital of the state, twice a week for a period of three months, and 
after such publication, on his being satisfied by the exhibition of the books 
and papers of such company, and on examination by himself or a person 
appointed by him, that all liabilities under the policies or contracts herein 
mentioned have been fully paid and extinguished, the commissioner of insur- 
ance shall thereupon file a certificate to that effect with the treasurer of 
this state, who shall thereupon deliver such deposit to said company, or its 
assigns. If it shall appear from such application and examination that 
all the liabilities of such company have not been paid and extinguished, 
and that the amount of such deposit is more than equal to twice the araount 
of such remaining liabilities, the treasurer shall thereupon pay to such 
company, or its assigns, a part of such deposit, retaining an amount equal 
i ae ea oe of the liabilities so remaining. [R. C. 1905, § 4452; 1903, 
ch. 4, 

§ 4900. Companies collect interest. So long as any deposit required by 
this article is kept good, and the depositing company is solvent, the state 
treasurer may permit the company to collect the interest on the securities 
so deposited, and from time to time to withdraw any such securities on 
depositing with him others of the value and character required by this 
article. [R. C. 1905, § 4453; 1903, ch. 114, § 5.] 

§ 4901. Proceedings, who institute. Any insurance company which has 
made such deposit, or the commissioner of insurance in the name of the state, 
or any person entitled to the benefit of such deposit, may at any time institute 
in the district court of Burleigh county legal proceedings against this state 
and other parties properly joined therein to enforce, administer or terminate 
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the trust created by such deposit. The process in such suits shall be served 
upon the insurance commissioner of this state, who shall appear and answer 
in its behalf, and he and the treasurer of this state shall perform such orders 


and decrees as the court may make therein. [R. C. 1905, § 4454; 1903, ch. 114, 
§ 6.] 


ARTICLE 15.— Time Wuen Hart Insurance Poriciregs Take EFFECT. 


§ 4902. Twenty-four hours after application taken. Every insurance com- 
_ pany engaged in the business of insuring against loss by hail in this state, 
shall be bound, and the insurance shall take effect from and after twenty- 
four hours from the day and hour the application for such insurance has 
been taken by the authorized local agent of said company, and if the com- 
pany ‘shall decline to write the insurance upon receipt of the application, it 
shall forthwith notify the applicant and agent who took the application, by 
telegram, and in that event, the insurance shall not become effective. — Pro- 
vided, that nothing in this article shall prevent the company from issuing a 
policy on such application and putting the insurance in force prior to the 
expiration of said twenty-four hours. [1913, ch. 177, § 1.] 

§ 4903. Hail insurance department excepted. No provision herein, how- 
ever, shall apply to the state hail insurance department. 


ARTICLE 16.— Provisions PECULIAR TO FIDELITY INSURANCE COMPANIES. 


§ 4904. Fidelity insurance and corporate suretyship. Sole surety. Any 
corporation organized under the laws of the state of North Dakota, or of 
any state of the United States, or of any foreign country, to transact the 
business of fidelity insurance and corporate suretyship, and authorized to 
do business in this state, as hereinafter provided, may make contracts of 
insurance to guarantee the fidelity of persons holding positions of trust in 
private or public employment or responsibility, and may, if accepted and 
approved by the court, magistrate, obligee or person competent to approve 
such bond act as surety upon the official bond or undertaking of any person 
or corporation, to the United States, to the state of North Dakota, or to any 
county, city, town, school district, court, judge, magistrate or public officer, 
or to any corporation or association, public or private; and may also act 
as surety upon any bond or undertaking to any person or corporation condi- 
tioned upon the performance of any duty or trust, or for the doing or not 
doing of anything in such bond specified, and to indemnify against loss any 
person who is responsible as surety upon a written instrument or otherwise, 
for the performance of the officers of any office, employment, contract or 
trust. When by law two or more sureties are required upon any obligation, 
any corporation qualified as herein provided is authorized to insure, and it 
may act as sole surety thereon, and may be accepted as such by the court, 
magistrate or other officer or person authorized to approve of the sufficiency 
of such a or undertaking. [R. C. 1905, § 4455; R. C. 1895, § 3115; 1903, 
ch. 118, § 1. 


Certificate of corporation’s authority to execute surety bond need not be annexed to 
undertaking. Germantown Trust Co. v. Whitney, 19 S. D. 108, 102 N. W. 304. 


§ 4905. Acceptance of such bond. Whenever any bond, undertaking, re- 
cognizance or other obligation is, by law, or the charter, ordinance, rules 
or regulations of any municipality, board, body, organization, court, judge 
or public officer, required or permitted to be made, given, tendered or filed 
with any surety or sureties, and whenever the performance of any act, duty 
or obligation or the refraining from any act, is required or permitted to be 
guaranteed, such bond, undertaking, obligation, recognizance or guaranty 
may be executed by a surety company, qualified under this chapter; provided, 
that such execution by such company of such bond, undertaking, obligation, 
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recognizance or guaranty, shall be in all respects a full and complete com- 
pliance with every requirement of every law, charter, ordinance, rule or 
regulation; and such bond shall be valid and shall be accepted notwith- 
standing any requirement of law that such bond, undertaking, obligation, 
recognizance or guaranty shall be executed by one or more sureties, or that 
such sureties shall be residents or householders or freeholders, or either or 
both, or possess any other qualifications, and all courts, judges, heads of 
departments, boards, bodies, municipalities and public officers of every char- 
acter, shall accept and treat such bond, undertaking, obligation, recognizance 
or guaranty when so executed by such company, as conforming to and fully © 
and completely complying with every such requirement, and every such law, 
charter, ordinance, rule or regulation. [R. C. 1905, § 4456; 1897, ch. 135, § 1; 
R. C. 1899, § 3115b; 1903, ch. 113, § 2.] 


Board of railroad commissioners may examine into sufficiency of bonds given by grain 
elevator operator and may for such purpose summon any witness before them that they 
please. State ex rel. Dakota Trust do. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 


§ 4906. Expense of bond, how paid. Any receiver, assignee, guardian, 
trustee, committee, executor, administrator or other fiduciary required by law 
or ordered by any court or judge to give a bond or other obligation as such, 
may include as a part of the lawful expense of executing his trust, such 
reasonable sum paid to a corporation authorized under the laws of this state 
so to do, for acting as surety on such bond, as may be allowed by the court 
in which the judge before whom he is required to account, not exceeding one 
per cent per annum, or fraction thereof, on the amount of such bond, and 
in all actions and proceedings a party entitled to recover disbursements 
therein shall be allowed, and may tax and recover such sum paid such 
corporation for executing any bond, recognizance or undertaking therein, 
not less than five dollars, nor more than one per cent per year, or fraction 
thereof, on the amount of the penalty or liability in such bond, recognizance 
or undertaking specified, while the same has been in force. [R. C. 1905, 
§ 4457; 1897, ch. 36; R. C. 1899, § 3115a; 1903, ch. 113, § 3.] 

§ 4907. Must comply with laws of state. Every corporation not organized 
under the laws of the state of North Dakota, to be qualified to act as surety 
or guarantor, must comply with the requirements of every law of this state 
applicable to such company, and to foreign insurance companies doing busi- 
ness thereunder; must be authorized under the laws of the state wherein 
incorporated, and under its charter to be surety upon such bond, undertaking, 
recognizance or obligation, must have fully paid up and safely invested an un- 
impaired capital of at least two hundred thousand dollars; must have good and 
available assets exceeding its liabilities, which liabilities, for the purpose of 
this article, shall be taken to be its capital stock, debts outstanding and a 
premium reserve at the rate of fifty per centum of the current annual pre- 
miums on each outstanding bond or obligation of like character in force; 
must file with the commissioner of insurance a certified copy of its certificate 
of incorporation, a written application to be authorized to do business in 
this state, also with such application, and in each year thereafter, a state- 
ment, verified under oath, made up to December thirty-first preceding, stating 
the amount of its paid up cash capital, particularizing each item of investment, 
the amount of premiums upon existing bonds, undertakings and obligations 
of like character in force upon which it is surety, the amount of liability 
for unearned portion thereof, estimated at the rate of fifty per centum of the 
current annual premiums on such bond, undertaking, recognizance and obliga- 
tion in force, stating also the amount of debts outstanding, obligations of all 
kinds, and such further facts as may be by the laws of this state required 
of such company in transacting business therein; and if such company be 
organized under the laws of any other state than this state, it must have on 
deposit with a state officer of one of the states of the United States not less 
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than one hundred thousand dollars in securities prescribed by ‘aw, deposited 
with and held by such officer for the benefit of the holders of its obligations. 
It must also, by a duly executed instrument, filed in his office, constitute 
and appoint ‘the commissioner of insurance of this state and his successors, 
its true and lawful attorney, upon whom all process in any action or pro- 
ceeding against it may be served, and therein must agree that any process 
which may be served upon its attorney shall be of the same force and validity 
as if served upon the corporation, and that the authority thereof shall con- 
tinue in force irrevocable, so long as any liability of the company remains 
outstanding in this state. Service upon such attorney shall be deemed suffi- 
cient service upon the corporation. [R. C. 1905, § 4458; 1897, ch. 135, § 2; 
R. C. 1899, § 3115c; 1903, ch. 113, § 4.] 

§ 4908. Domestic surety companies. Every corporation organized under 
the laws of this state, and for the purpose in whole or in part of transacting 
the business of fidelity or corporate suretyship, must comply with the provi- 
sions of chapter 31 of the civil code and section 4929, and upon such cor- 
poration filing in the office of the commissioner of insurance a certificate 
issued by the state treasurer, to the effect that such corporation has complied 
with the provisions of section 5207, together with a certified copy of its 
articles of incorporation, and the payment of the proper fees therefor, the 
commissioner of insurance shall issue to such corporation a certificate, and 
shall issue to its agents certificates as provided in section 4920, which 
certificate shall be issued yearly on the filing by such corporation of a state- 
ment of its condition as of December thirty-first of the year last ending. 
[R. C. 1905, § 4459; 1897, ch. 135, § 3; R. C. 1899, § 3115d; 1903, ch. 113, § 5.] 

Board of railroad commissioners may examine into sufficiency of boride given by grain 
elevator operator and may for such purpose summon any witness before them that they 
please. State ex rel. Dakota Trust Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 

§ 4909. Concurrent undertakings. Whenever any bond, undertaking or 
other obligation is by law, or the charter, ordinances, rules and regulations 
of any municipality, board, body, organization, court or public officer, re- 
quired or permitted to be made, given or filed as hereinbefore provided, and 
whenever the amount thereof is fixed by law or by the charter, ordinances, 
rules or regulations of any municipality, board, body, organization, court, 
judge or public officer, then two or more such bonds executed by corporations 
qualified under the laws of this state, and aggregating the amount so fixed 
or determined, may be accepted and shall be in all things treated as one 
bond or obligation, and in case of loss or liability thereunder, the amount 
of such loss or liability, chargeable against each such bond or undertaking, 
shall be the same proportion of the entire loss or liability, as such bond or 
obligation bears to the aggregate amount of the penalty or liability specified 
in all of such bonds, whether such proportion be stated therein or not. [R. C. 
1905, § 4460; 1903, ch. 113, § 6.] 

§ 4910. Relief from liability. The surety, or the representative of any 
surety upon a bond of any officer or fiduciary, may apply by petition to 
the court wherein said bond is directed to be filed or which may have jurisdic- 
tion of the beneficiary thereunder, praying to be relieved from further 
liability thereon, and to require said officer or fiduciary to show cause why 
he should not account and said surety be relieved from such further liability 
as aforesaid, and the said principal be required to give a new bond, and 
thereupon and upon the filing of said petition, said court shall issue an order 
returnable at such time and place, and to be served in such manner as said 
court shall direct, and may restrain such officer or fiduciary from acting 
except in such manner as it may direct therein, to preserve the trust estate, 
and upon the return of such order to show cause, if the principal in the 
bond account in due form of law and file a new bond, duly approved; then 
said court must make an order releasing said surety filing the petition afore- 
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said from further liability upon the bond for any subsequent act or default 
of the principal, and in default of said principal this accounting and filing 
said new bond, the said court shall make an order directing such officer and 
fiduciary to account in due form of law within thirty days, and that if the 
trust fund or estate shall be found or made good, or properly secured in the 
manner directed by the court, such company shall be discharged from any 
and all further liabilities as such for the subsequent acts or omissions of 
the said officer or fiduciary after the date of the said surety being so relieved 
or discharged, and discharging said trustee, officer or other fiduciary. [R. C. 
1905, § 4461; 1897, ch. 185, § 4; BR. C. 1899, § 3115e; 1903, ch. 113, § 7.] 

§ 4911. Report of taxes. Every foreign corporation doing business in 
this state, under the provisions of this article, shall, at the time of making 
the annual statement of business done as required by law, pay to the com- 
missioner of insurance two and one-half per cent of the gross premiums, fees 
or charges received in this state during the preceding year upon all bonds 
or undertakings written by it, for or in behalf of any person in this state, 
and only upon and after the payment of such sum, the commissioner of 
insurance shall issue the annual certificate provided by law. [R. C. 1905, 
§ 4462; 1903, ch. 113, § 8.] 

§ 4912. Responsibility of fidelity insurance companies. Any corporation 
organized under the laws of this state, or of any state or country, to 
transact the business of fidelity insurance and corporate suretyship, and 
authorized to do business in this state, which makes contracts of insur- 
ance guaranteeing the fidelity of persons holding positions of trust in 
public office, shall be held responsible to any person for any loss or damage 
which he may suffer by reason of any fraud or misrepresentation practiced 
upon him by such public official under the guise of or by virtue of his office. 
[19138, ch. 193.] 


ARTICLE 17.— PROVISIONS PECULIAR TO FOREIGN INSURANCE COMPANIES. 


§ 4913. Conditions of admission. Articles and statement filed. Must be 
legally organized. Appoint commissioner its attorney for service. Resident 
agents. No foreign insurance company shall directly or indirectly take any 
risk or transact the business of insurance in this state until: 

1. It shall deposit with the insurance commissioner a certified copy of 
its articles of incorporation and a statement of its financial condition and 
business in such form and detail as he may require, signed and sworn to 
by its president and secretary or other proper officers. 

2. It shall satisfy the insurance commissioner that it is fully and legally 
organized under the laws of its state or government to do the business it 
proposes to transact; that it has a fully paid up and unimpaired capital, 
exclusive of stockholders’ obligations of any description, of an amount not 
less than is required by section 4863 and, if a mutual company, that its assets 
are not less than is required by section 4870, that such capital or net assets 
are well invested and immediately available for the payment of losses in 
this state; and that it insures on any single hazard a sum no larger than 
one-tenth of its net assets. 

3. It shall by a duly executed instrument, filed in his office, constitute 
and appoint the commissioner of insurance and his successors its true and 
lawful attorney upon whom all process in any action or proceeding against 
it may be served and therein shall agree that any process which may be 
served upon its said attorney shall be of the same force and validity as if 
served on the company and that the authority thereof shall continue in force 
irrevocable so long as any liability of the company remains outstanding in 
this state. Service upon such attorney shall be deemed sufficient service upon 
the company. Whenever process against any foreign insurance company, 
doing business in this state, shall be served upon the commissioner of insur- 
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ance, he shall forthwith mail a copy of such process, postage prepaid, and 
directed to such company at its principal place of business, or if it is a foreign 
company, to its resident manager in the United States, or to such other 
person as may have been previously designated by it by written notice filed 
in the office of the commissioner of insurance. As a condition of valid and 
effectual service the plaintiff shall pay to the commissioner of insurance at 
the time of service the sum of two dollars, which the plaintiff shall recover 
as taxable costs if he shall prevail in his action. The commissioner shall 
keep a record of all such process which shall show the time and hour of 
service. 
4. It shall appoint as its agents in this state only residents thereof. [R. C. 
- 1905, § 4463; R. C. 1895, § 3116.] 
ailure of foreign corporation to comply with law as to doing business in state 
us ustifies direction of verdict against it in suit for breach of contract. Chesley v. Soo 
ene Coal Co., 19 N. D. 18, 121 N. W. 73. 
strictions on business of foreign insurance company. 24 L.R.A. 298. 


Effect on insurance of noncompliance with statutory requirements as to recovery on 
the policy. 20 L.R.A. 405. 


ARTICLE 18.— Provisions ComMON TO ALL INSURANCE COMPANIES. 


§ 4914. Limit of risk. No company organized under this chapter, or trans- 
acting business in this state shall expose itself to loss on any one risk or 
hazard to an amount exceeding ten per cent of its paid up capital, exclusive 
of any guarantee, surplus, or special reserve fund, unless the excess shall 
be reinsured in some other good reliable company. [R. C. 1905, § 4464; 1885, 
ch. 69, § 7; R. C. 1895, § 3117.] 

Board’ of railroad commissioners may, inquire into general business conduct and 


reliability of sureties on bonds given by grain elevator operator. State ex rel. Dakota 
Trust Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 


§ 4915. Annual statement, publication thereof. Every insurance company 
doing business in this state must transmit to the commissioner of insurance 
a statement of its condition and business for the year ending on the pre- 
ceding thirty-first day of December, which shall be rendered not later than 
the first day of March in each year. Foreign insurance companies shall have 
until the following first day of December to transmit their statements of 
business, other than that taken in the United States. It shall be the duty 
of the insurance commissioner upon the date of the receipt of any such state- 
ment to stamp thereon the date of the receipt of such statement in his office, 
and the insurance commissioner is hereby prohibited from receiving such 
statement from any company after the day which is herein designated for 
the filing of such statement, unless the same be accompanied by the penalty 
by law provided for each day’s delinquency in filing such statement. Such 
statements must be published at least three times in a newspaper of general 
circulation printed and published in each judicial district of the state in which 
such insurance company shall have an agency, provided, however, that the 
statements of state, county and town mutual insurance companies need only 
be published once in a newspaper selected at their annual meeting in the 
county wherein such company does business. Statements for publication shall 
be made out on blanks furnished by the commissioner of insurance and the 
certificate of authority of the commissioner of insurance for the company 
to do business in this state shall be published in connection with such state- 
ment. Proof of publication shall be filed with the commissioner of insurance 
in all cases within four months from the time of such filing of the annual 
statement. Such publication shall be made at the authorized rate for pub- 
lishing legal notices. The commissioner of insurance shall select three news- 
papers of general circulation published in each of the judicial districts from 
which such companies shall select one in which such statements shall be pub- 
lished. er eh. 159; 1899, ch. 102; R. C. 1899, § 3119.] 
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§ 4916. Contents of annual statement. The annual statement required by 
the last section must be in form and state particulars as follows: 

1. The name of the company and where located. 

z2. The amount of capital stock actually paid in cash. 

3. The property or assets of the company, specifying: 

(a) The value, as nearly as may be, of the real estate owned by the com- 
pany. 

(b) The amount of cash on hand in the office. 

(¢) The amount of cash on deposit in banks. 

(d) The amount of cash in the hands of agents and in course of trans- 
mission. 

(e) The amount of loans secured by bonds and mortgages, being first lien 
on real estate worth double the amount of the sum loaned thereon. 

(f) The amount of stocks and bonds owned by the company, specifying 
the amount, number of shares, and the market value of each kind of stock 
on the day of making the statement. 

(g) The amount of stock held by it as collateral security for loans with 
the amount loaned on each kind of stock, the par value and market value 
thereof on the day the statement is made. 

(h) The amount of all other sums due the company. 

4. The liabilities of such company, specifying: 

(a) The amount of losses unpaid. 

(b) The amount of claims for losses resisted by the company. 

(c) The whole amount of unearned premiums on outstanding risks. 

(d) The amount of dividends declared and due and remaining unpaid. 

(e) The amount of dividends, if any, declared and not yet due. 

(f) The amount of money borrowed and remaining unpaid, and the security, 
if any, given for the payment thereof. 

(g) The amount of all other existing claims. 

5. The income of the company during the preceding year, specifying: 

(a) The whole amount of interest received, stating separately the amount 
of interest received on loans in the state of North Dakota. 

(b) The whole amount of cash premiums received, stating separately the 
amount of premiums received on policies written in the state. 

(c) The whole amount of income received from all sources. 

(6) Expenditures during the preceding year, specifying: 

(a) The whole amount of losses paid during the preceding year stating 
how much of the same accrued prior and how much subsequent to the date 
of the preceding statement; also stating separately the amount of losses paid 
upon risks taken in this state and how much accrued prior and how much 
subsequent to the preceding statement. 

(b) The amount of dividends paid during the preceding year. 

(c) The whole amount of fees and commissions paid to officers and agents 
during the preceding year. 

(d) The amount of taxes paid during the preceding year, stating sepa- 
rately the amount paid in this state. 

(e) The amount of fees paid the commissioner of insurance of this state. 

(f) The whole amount paid for salaries for officers and agents during 
the preceding year. 

(g) The whole amount of all other expenditures. 

7. Such statement shall further specify: 

(a) The gross amount of risks taken during the preceding year, stating 
the amount in this state separately. 

(b) The whole amount of risks outstanding. 

(c) The whole amount of losses incurred during the year, including those 
claims not yet due, stating separately those incurred in this state. 
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(d) The number of agents in this state. [R. C. 1905, § 4467; 1885, ch. 69, 
§ 17; R. C. 1895, § 3120.] 


See also section 4931. 


§ 4917. Statements verified. Duty of commissioner. Such statements must 

be verified by the signature and oath of the president or vice-president and 
of the secretary of a domestic insurance company, and by the manager or 
general agent of a foreign company doing business in this state; and it shall 
be the duty of the commissioner of insurance to cause the information contained 
in such statements to be arranged in a tabular form and printed annually for 
distribution to the companies doing business in this state and for transmission 
to the legislative assembly with his biennial report. [R. C. 1905, § 4468; 1885, 
ch. 69, § 19; R. C. 1895, § 3121.] 
§ 4918. Statements of receivers. It shall be the duty of all receivers of 
insurance companies on or before the thirtieth day of June of each year and 
at any other time, when required by the commissioner of insurance, to make 
and file annually statements of their assets and liabilities and of their income 
and expenditures in the same manner and form as the officers of such com- 
panies are required by law to make, and for refusal or neglect to make and 
file the same they shall be subject to the same penalty. [R. C. 1905, § 4469; 
1885, ch. 69, § 27; R. C. 1895, § 3122.] 

§ 4919. Inquiry into condition of companies. The commissioner of insur- 
ance is authorized and empowered to address any inquiries to any insurance 
company doing or applying for permission to do business in this state in 
relation to its doings or condition or any other matter connected with its 
transactions and it shall be the duty of any such company so addressed to 
reply promptly in writing to any such inquiries. [R. C. 1905, § 4470; 1891, 
ch. 73, § 15; RB. C. 1895, § 3123.) 

§ 4920. Agents must not act without certificate. No agent shall act for 
any insurance company directly or indirectly in taking risks or transacting 
the business of insurance without procuring from the commissioner of insurance 
a certificate of authority, stating that such corporation or company has com- 
plied with all the requisites of this chapter. The statements and evidences 
of investment required by this chapter shall be renewed from year to year 
in such manner and form as are required by this chapter and the commissioner 
of insurance on being satisfied that the capital, securities and investments 
remain secure as hereinbefore provided, shall furnish a renewal of the certi- 
ficate as aforesaid. [R. C. 1905, § 4471; 1885, ch. 69, § 25; R. C. 1895, § 3124.] 

Granting or revoking of certificate to transact business within commissioner’s dis- 
cretion. State v. Carey, 2 N. D. 36, 49 N. W. 164. 

Soliciting applications necessary in formation of mutual insurance company not a 
violation. Montgomery v. Harker, 9 N. D. 527, 84 N. W. 369. 

Crime for agent to act without procuring certificate of authority. State v. Hogan, 
8 N. D. 301, 78 N. W. 1051, 73 Am. St. Rep. 759, 45 L.R.A. 166. 

§ 4921. Examination before granting certificates. When domestic com- 
panies examined. Examination of foreign companies. Expenses. Before 
granting certificates of authority to an insurance company to issue policies 
or make contracts of insurance the commissioner of insurance shall be satisfied 
by such examination and evidence as he sees fit to make and require that 
such company is duly qualified under the laws of the state to transact business 
therein. As often as once in two years he shall personally, or by his deputy 
or chief clerk, visit each domestic insurance company and thoroughly inspect 
and examine its affairs, especially as to its financial condition and ability 
to fulfill its obligations and whether it has complied with the law. He shall 
also make an examination of any such company whenever he deems it prudent 
to do so or upon the request of five or more of the stockholders, creditors, 
policy holders or persons pecuniarily interested therein who shall make 
affidavit of their belief, with specifications of their reasons therefor, that such 
company is in an unsound condition. Whenever he deems it prudent for the 
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protection of policy holders in this state he shall in like manner visit and 
examine, or cause to be visited and examined by some competent person 
appointed by him for that purpose any foreign insurance company applying 
for admission, or already admitted, to do business by agencies in this state 
and such company shall pay the proper charges incurred in such examination, 
including the expenses of the commissioner or his deputy. For the purposes 
aforesaid the commissioner or person making the examination shall have free 
access to all books and papers of an insurance company that relate to its 
business and to the books and papers kept by any of its agents and may 
summon as witnesses and examine under oath the directors, officers, agents 
and trustees of any such company and any other persons in relation to its 
affairs, transactions and condition. [R. C. 1905, § 4472; R. C. 1895, § 3125.] 

§ 4922. Authority revoked for false statement. When revocation set 
aside. If the commissioner of insurance has, or shall have at any time after 
examination, reason to believe that any annual statement or other report, 
required or authorized by this article made or to be made out by an officer 
or agent of any insurance company is false, it shall be the duty of said 
commissioner of insurance immediately to revoke the certificate of authority 
of such company and mail a copy of such revocation to such company, and 
to the agents thereof in this state and such company and its agents after such 
notice shall discontinue the issuance of any new policies or the renewal of 
any policy previously issued; and such revocation shall not be set aside nor 
any new certificate of authority be given until satisfactory evidence shall 
have been furnished to said commissioner of insurance that such company 
is In substance and in fact in the condition set forth in such statement or 
report and that all requirements of this article have been fully complied with. 
[R. C. 1905, § 4473; 1885, ch. 69, § 28; R. C. 1895, § 3126.] 

§ 4923. Commissioner must ascertain net cash value of life policies. The 
commissioner of insurance shall, at the expense of the company, as soon 
as practicable after statements are filed, proceed to ascertain the net cash 
value of all life insurance policies in force. The commissioner of insurance 
may, however, accept such valuation from the proper officer of the company 
or the insurance officer of the state in which such company is located, should 
he deem it expedient so to do. When the actual funds of any life or accident 
Insurance company doing business in this state are not of a net value equal 
to the net value of its policies according to the combined experience or 
actuaries’ rate of mortality, with interest at four per cent per annum, it shall 
be the duty of the commissioner of insurance to give notice to such company 
and its agents to discontinue the issuance of new policies in this state until 
its funds have become equal to its liabilities, valuing its policies as aforesaid. 
Any officer or agent, who after such notice has been given issues or delivers 
a new policy from and in behalf of such company before its funds have 
become equal to its liabilities as aforesaid shall forfeit for each offense a sum 
not exceeding one thousand dollars. [R. C. 1905, § 4474; 1891, ch. 73, § 12; 
R. C. 1895, § 3127.] | 

§ 4924. Tax, how levied. Every insurance company doing business in this 
state, except joint stock and mutual companies, organized under the laws of 
this state, shall at the time of making the annual statement of business done, 
as required by law, pay to the commissioner of insurance two and one-half 
per cent of the gross amount of premiums received in this state during the 
preceding year. Upon payment of such sum the commissioner of insurance 
shall issue the annual certificates provided by law. [R. C. 1905, § 4475; 1897, 
ch. 94; R. C. 1899, § 3127a.] 

Association incorporated principally to secure for each member payment of certain 
sum to-his beneficiary at death is taxable as a life insurance company. Masonic Asso- 
ciation v. Taylor, 2 S. D. 324, 50 N. W. 93. 


Ancient Order of United Workmen is exempt from state tax. Ancient Order, U. W. 
vy. Shober, 16 S. D. 513, 94 N. W. 405. 
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Imposes “ occupation tax” and not an “ ordin tax” within constitution relating 
to taxation. Queen City F. Ins. Co. v. Basford, 27 8. D. 164, 180 N. W. 44. 
State tax on insurance premiums. 57 L.R.A. 69. 


§ 4925. Authority of foreign or domestic company revoked, how. If the 
commissioner of insurance is of opinion upon examination or other evidence 
that a foreign insurance company is in an unsound condition, or if it has 
failed to comply with the law, or if it, its officers or agents refuse to submit 
to examination, or to perform any legal obligation in relation thereto, or 
if a life insurance company, that its actual funds, exclusive of its capital, 
are less than its liabilities, he shall revoke or suspend all certificates of 
authority granted to it or to its agents, and shall cause notifications thereof 
to be published three times, once in each week for three successive weeks, in 
some newspaper published at the seat of government and no new business 
shall thereafter be done by it or its agents in this state while such default 
or disability continues, nor until its authority to do business is restored by 
the commissioner; provided, further, that if any insurance corporation 
organized under the laws of any other state or country and having been 
authorized to transact business in this state, shall remove or make application 
to remove into any court of the United States any action or proceeding 
begun in any court of this state upon a claim or cause of action arising out 
of any business or transaction done in this state, or upon any contract made, 
executed or to be performed herein, the commissioner of insurance shall 
revoke all certificates of authority granted to such insurance corporation, or 
to its agents, and shall cause notifications thereof to be published three times, 
once in each week for three successive weeks, in some newspaper published 
at the seat of government, and no new business shall thereafter be done by 
it or its agents in this state until after the expiration of three years from 
the date of such last publication. If upon examination he is of the opinion 
that any domestic insurance company is insolvent, or has exceeded its powers 
or has failed to comply with any provisions of law, or that its condition is 
such as to render its further proceedings hazardous to the public or its policy 
holders, he shall apply to the district court of the county in which the 
principal office of the company is located to issue an injunction restraining 
it in whole or in part from further proceeding with its business. The court 
or Judge may, in its discretion, issue an injunction forthwith or upon notice 
and hearing thereon, and after a full hearing of the matter may dissolve or 
modify such injunction or make it perpetual, and may make all orders and 
decrees needful in the premises and may appoint agents or receivers to take 
possession of the property and effects of the company and to settle its affairs 
according to the course of proceedings in equity. [R. C. 1905, § 4476; R. C. 
1895, § 3128; 1905, ch. 124.] | 

4926. Insurance by resident agents only. No imsurance company shall 
do business in this state, except through its authorized agents who must be 
residents of and have their office or place of business: in this state. All 
policies not written in accordance with the foregoing provisions shall be 
deemed a violation of this article. [R. C. 1905, § 4477; 1890, ch. 76, §§ 1, 2; 
R. C. 1895, § 3129, ] 

4927. Penalty for not making statement. For false statement. Any 
insurance company doing business in this state that neglects to make the 
statements in the manner and within the time in this article required shall 
forfeit one hundred dollars for each day’s neglect, and upon notice by the 
insurance commissioner to that effect, its authority to do new business shall 
cease while such default continues and every such company that willfully 
makes false statements shall be liable to a fine of not less than five hundred 
dollars nor more than one thousand dollars. Any new business done by 
the insurance company after neglect to make the required statements shall 
be deemed to be done in violation of law. [R. C. 1905, § 4478; R. C. 1895, 
§ 3130.] 
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§ 4928. Penalty when there is no specific provision. For violation of any 
provision of this chapter when no penalty is specifically provided for herein 
the offender shall be punished by a fine of not less than one hundred dollars 
nor more than five hundred dollars. [R. C. 1905, § 4479; R. C. 1895, § 3131.] 

§ 4929. Fees. There shall be paid by every company doing business in this 
state, except county mutual insurance companies, the following fees: 

Upon filing articles of incorporation, or copies thereof, twenty-five dollars. 

Upon filing the annual statement, ten dollars. 

For each certificate of authority and certified copy thereof, two dollars. 

For every copy of any paper filed in the insurance department, the sum of 
twenty cents per folio; and for affixing the official seal on such copy and 
certifying the same, the sum of one dollar. 

For official examination of companies under this article the actual expense 
incurred, not to exceed ten dollars per day. [R. C. 1905, § 4480; 1885, ch. 69, 
§ 39; R. C. 1895, § 3132.] 

§ 4930. Same conditions imposed on companies of other states as they 
impose on domestic companies. Whenever the laws of any other state of the 
United States or foreign country shall require of insurance companies incor- 
porated under the laws of this state, or of the agent thereof, any deposits 
of securities in such state for the protection of policy holders or otherwise, 
or any payment for taxes, fines, penalties, certificate of authority, license or 
fees greater than the amount required for such purposes from similar com- 
panies of other states by the then existing laws of this state, then and in 
every such case, all insurance companies of such states establishing or having 
heretofore established an agency in this state, shall be and are hereby required 
to make the same deposit for a like purpose with the state treasurer of this 
state, and to pay to the commissioner of insurance an amount equal to the 
amount of such charges and payment imposed by the laws of such other states 
upon the companies of this state and the agents thereof. [R. C. 1905, § 4481; 
1891, ch. 73, § 20; R. C. 1895, § 3133.) 


Restrictions on business of foreign insurance companies. 24 L.R.A. 298. 

Effect on insurance by foreign company of noncompliance with statutory require- 
ments. 20 L.R.A. 405. 

Right of burglary and theft insurance companies to do business in foreign states. 
46 L.R.A.(N.8.) 563. 


ARTICLE 19.— Reports or Lire INsuRANOE COMPANIES. 


§ 4931. Annual report, contains what. In addition to any other matter 
which may be required by law or pursuant to law by the commissioner of 
insurance to be stated therein, every annual report of every life insurance 
company doing business in this state, shall contain an acenrate, concise and 
complete statement of the following matters, to wit: 

1. All the real property held by the company, the dates of acquisition, the 
names of the vendors, the actual cost, the value at which it is carried on the 
company’s books, the market value, the amounts expended during the year for 
repairs and improvements, the gross and net income from each parcel, and if 
any portion thereof be occupied by the company the rental value thereof, a 
statement of any certificate issued by the commissioner extending the time for 
the disposition thereof, and all purchases and sales made since the last annual 
statement, with particulars as to dates, names of vendors and vendees and the 
consideration. 

2. The amount of existing loans upon the security of real property, stating 
the amount loaned upon property in each state and foreign country. 

3. The moneys loaned by the company to any person other than loans upon 
the security of real property above mentioned and other than loans upon 
policies the actual borrowers thereof, the maturity and rate of interest of such 
loans, the securities held therefor, and all substitutions of securities in con- 
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nection therewith, and the same particulars with reference to any loans made 
or discharged since the last annual statement. 

4. All other property owned by the company or in which it has any interest 
(including all securities, whether or not recognized by the law as proper in- 
vestments), the dates of acquisition, from whom acquired, the actual cost, 
the value at which the property is carried upon the books, the market value, 
the interest or dividends received thereon during the year; also all purchases 
and sales of property other than real estate made since the last annual state- 
ment with particulars as to dates, names of purchasers and sellers, and the 
consideration ; and also the income received and outlays made in connection 
with all such property. 

d. All commissions paid to any persons in connection with loans or purchases 
or sales of any property, and a statement of all payments for legal expenses, 
giving particulars as to dates, amounts and names and addresses of payees. 

6. All money expended in connection with any matter pending before any 
legislative body or any officer or department of government, giving particulars 
as to dates, amounts, names and addresses of payees, the measure or proceeding 
in connection with which the payment was made, and the interest of the com- 
pany therein. 

7. The names of officers and directors of the company, the proceedings at the 
last annual election, giving the names of candidates and the nuniber of votes 
cast for each, and whether in person, by proxy or by mail. 

8. The salary, compensation and emoluments received by officers or directors 
and where the same amount to more than five thousand dollars, that received 
by any person, firm or corporation, with particulars as to dates, amounts, 
payees and the authority by which the payment was made; also all salaries 
paid to any representative either at the home office, or at any branch office, 
or agency, for agency supervision. 

9. The largest balances carried in each bank or trust company during each 
month of the year. 

10. All death claims resisted or compromised during the year with partic- 
ulars as to sums insured, sums paid and reasons assigned for resisting or 
compromising the same in each case. 

11. A complete statement of the profits and losses upon the business trans- 
acted during the year and the sources of such gains and losses, and a statement 
showing separately the margins upon premiums for the first year of insurance 
and the actual expenses chargeable to the procurement of new business in- 
curred since the last annual statement. A foreign company, issuing both 
participating and nonparticipating policies shall make a separate statement 
of profits and losses, margins and expenses, as aforesaid, with reference to 
each of said kinds of business, and also showing the manner in which any 
general outlays of the company have been apportioned to each of such kinds 
of business. 

12. A statement separately showing the amount of the gains of the com- 
pany for the year attributable to policies written after December thirty-first, 
nineteen hundred and ..... and the precise method by which the calculation 
has been made.- 

13. The rates of annual dividends declared during the year for all plans 
of insurance and all durations for ages at entry, twenty-five, thirty-five, forty- 
five and fifty-five, and the precise method by which such dividends have been 
calculated. 

14. A statement showing the rates of dividends declared upon deferred 
dividend policies completing their dividend periods for all plans of insurance 
and the precise methods by which said dividends have been calculated. 

15. A statement showing any and all amounts set apart or provisionally 
ascertained or calculated or held awaiting apportionment upon policies with 
deferred dividend periods longer than one year for all plans of insurance and 
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all durations and for ages of entry as aforesaid, together with the precise 
statements of the methods of calculation by which the same have been pro- 
visionally or otherwise determined. 
16. A statement of any and all reserve or surplus funds held by the company 
and for what purpose they are claimed respectively to be held. [1907, ch. 141.] 
See also section 4916. 


ARTICLE 20.— County MutuvuaL COMPANIES. 


§ 4932. Organization of. Any number of persons not less than fifty, residing 
in not more than ten counties in this state, who collectively own property 
of not less than one hundred thousand dollars in value which they desire 
to insure, or any number of persons not less than twenty-five, residing in 
any one county, owning property of not less than twenty-five thousand dollars 
in value which they desire to insure, may form a corporation for mutual 
insurance against loss or damage by fire, lightning, hail and cyclone, which 
shall possess the powers and be subject to the duties and liabilities of other 
insurance companies, except as herein otherwise provided. The principal 
office of the company must be located within the limits of the county or 
counties in which the incorporators reside. The name of the county together 
with the word ‘‘ county ’’ shall be embraced in the corporate name of the 
company when organized by the residents of a single county. [R. C. 1905, 
§ 4482; 1887, ch. 67, § 1; 1890, ch. 77, § 1; R. C. 1895, § 3134; 1905, ch. 121.] 

§ 4933. Management in board of directors. Term of office. The general 
management of the business of such company shall be vested in a board of not 
less than five nor more than thirteen directors, each of whom shall during his 
term of office be a policy holder in the company. Such directors shall be 
elected annually and shall hold their office for three years and until their suc- 
cessors are elected and qualified. At the first election after this section takes 
effect the directors shall divide themselves as nearly as possible into three 
equal groups, the members of the first group to hold office for one year, of the 
second for two years and of the third for three years, and thereafter each 
director shall hold office for three years as provided herein. (1911, ch. 163; 
R. C. 1905, § 4483 ; 1887, ch. 67, § 2; R. C. 1895, § 3125.] 

§ 4934. Separate funds for hail and other insurance. In all cases of 
insurance against loss or damage by hail, it shall be the duty of such company 
to keep a separate and distinct record of all interest, premiums and policies 
of insurance relating to such hail insurance and no note, premium, under- 
taking, or policy of insurance which shall be received, issued or delivered 
for any insurance against loss by hail shall be used in any connection with 
insurance against loss or damage by reason of any other cause, and no 
moneys, premiums or funds arising out of or received for insurance against 
loss or damage by hail shall be used in the payment of any loss or damage 
by reason of fire, lightning or cyclone, and no moneys, premiums or funds 
arising out of or received for insurance against loss or damage by fire, light- 
ning and cyclone shall be used in the payment of any loss or damage by hail. 
[R. C. 1905, § 4484; 1887, ch. 67, § 5; R. C. 1895, § 3136.] _ 

§ 4935. Cash premium or note given in hail insurance. Conditions of policy. 
Every person insuring grain against loss or damage by hail shall, except 
when a cash premium is paid, execute and deliver to such company his 
promissory note, bearing even date with the policy issued to him therefor, 
which riote shall be secured by real or chattel mortgage security on property 
located in the county where the insured resides, of double the value of such 
note, which note or cash shall not be a limit to the liability of the person 
so insured. In ease of insurance against loss or damage by hail, the directors 
of such company may issue policies, signed by the president and secretary, 
agreeing in the name of the company to pay all losses or damages by hail, 
or such pro rata share of such loss or damage as can be paid out of the highest | 
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limit of the liabilities of the members, which liabilities shall be established 
by the by-laws of such company before the issuing of any policy of insurance 
against loss or damage by hail, which limit shall not be less than that pre- 
scribed by law. [R. C. 1905, § 4485; 1887, ch. 67, § 6; R. C. 1899, § 3187; 
1901, ch. 109.] 

§ 4936. Adjusters of hail losses. Notice of loss. Disagreement of adjuster 
and insured. It shall be the duty of the board of directors to appoint one 
or more adjusters, prescribe their duties and fix their compensation, requiring 
them to report to the president or secretary upon all losses or damage by 
hail adjusted by them. Upon any loss or damage by hail, the party sustain- 
ing the same shall immediately notify the secretary or a duly appointed ad- 
Juster of such loss or damage. In ease the adjuster and party sustaining the 
loss cannot agree the claimant may then appeal as provided for in section 4939 
and notice of loss or damage by hail shall be the same as is prescribed in 
said section. [R. C. 1905, § 4486; 1887, ch. 67, § 7; R. C. 1899, § 3138.] 

§ 4937. By-laws provide a sinking fund for the different departments. 
Any company organized under this article may provide in its by-laws for 
creating a fund of not to exceed fifteen thousand dollars in the hail depart- 
ment, and of not to exceed three thousand dollars in the fire, lightning and 
eyclone department; provided, that when the total amount of insurance in 
the fire, lightning and cyclone department aggregates or exceeds three hun- 
dred thousand dollars the fund herein provided for may be increased to one 
per cent of the total amount of insurance actually in force in the fire, light- 
ning and cyclone department; and provided, further, that in no case shall 
the loss fund in the fire, lightning and cyclone department exceed ten thou- 
sand dollars, the by-laws to set forth the manner in which such funds shall 
be created and the purpose to which they shall be applied. [R. C. 1905, § 4487; 
1887, ch. 67, § 8; R. C. 1899, § 3139; 1901, ch. 55.] 

§ 4938. Undertaking given, if other than hail insurance. Cash payment. 
Every person insured against loss or damage by fire, lightning and cyclone 
shall give his undertaking, bearing even date with the policy so issued to him, 
binding himself, his heirs and assigns, to pay his pro rata share to the com- 
pany of all losses or damages by fires, lightning and cyclone, which may be 
sustained by any member thereof and every such undertaking shall within 
five days after the execution thereof be filed with the secretary in the office 
of the company and shall remain on file in the office, except when required 
to be produced in court as evidence. He shall also at the time of receiving 
such insurance pay such percentage in cash, or such reasonable sum named 
in the policy as may be required by the rules and by-laws of the company, 
[R. C. 1905, § 4488; 1887, ch. 67, § 9; R. C. 1895, § 3140.] 

§ 4939. Notice of loss. Contents. Adjustment. Arbitration. Every mem- 
ber of such company who may sustain loss or damage by fire, lightning or 
cyclone shall immediately notify the secretary of such company, or in case 
of his absence, the president thereof, specifying the property destroyed, the 
damage and cause thereof, which officer shall forthwith ascertain and adjust 
the amount of such loss or damage or forthwith convene the directors of such 
company whose duty it shall be to appoint a committee of not more than three 
members of such company to ascertain the amount of such loss and in case 
of the inability of the parties to agree upon the amount of such damage the 
claimant shall choose a disinterested party and the company shall choose a 
disinterested party who shall constitute a board of arbitration to settle such 
loss and in case these parties cannot agree they shall choose a third party to 
act with them and such board of arbitration shall have power to examine wit- 
nesses and to determine all matters in dispute and the decision of such board 
shall be final. [R. C. 1905, § 4489; 1887, ch. 67, § 10; R. C. 1895, § 3141.] 


Failure of insurance company to appoint arbitrator to adjust loss, etc., as waiver of 
provisions of statute. Norris v. Equitable Fire Asso., 19 8. D. 114, 102 N. W. 306. 
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Waiver of condition requiring determination of amount of loss by arbitration. 
Schouweiler v. Mut. Ins. Co., 11 S. D. 401, 78 N. W. 356. 


§ 4940. Assessments, basis of. When made. Whenever the amount of 
any loss shall have been ascertained, if it exceed the amount of the cash 
funds of the company applicable to the payment of such loss, the president 
shall convene the directors of the company, who shall make an assessment 
sufficient at least to pay such loss, from all members of the company, in 
proportion to the amount of insurance carried. In case any assessment 
so made shall not be collected at the time same is due and the amount 
collected is insufficient to pay the losses or expenses of the company, then a 
second assessment shall be made in the manner above provided, upon the 
policy holders who have paid their assessment for an amount that shall be 
sufficient to pay all losses and expense in full. Such assessments shall be 
made from time to time in the manner herein provided until a sufficient 
amount is collected to pay all losses and expenses in full. Im case any such 
delinquent assessment is collected after other assessments have been made 
and collected, then such assessment so collected shall be applied towards 
repaying the policy holders who have paid more than their just share in 
proportion to the amount of insurance carried by each. No assessment for loss 
or damage shall be made prior to the first day of September of the year 
the loss occurred. [R. C. 1905, § 4490; 1887, ch. 67, § 11; R. C. 1895, § 3142; 
1901, ch. 109. ] 

§ 4941. Secretary to give notice of and collect assessments. It shall be 
the duty of the secretary, whenever such assessments shall have been com- 
pleted, to notify every person composing such company by letter sent to his 
post office address of the amount of such loss and the sum due from him as 
his share thereof and the time when and to whom such payment is to be made 
and such time shall not be less than thirty days nor more than sixty days from 
the time of such notice. And no company organized under the provisions of 
this article shall be liable in any action at law or otherwise for the recovery of 
any loss or damage by hail before the fifteenth day of November of the year 
in which such loss oceurred. [R. C. 1905, § 4491; 1887, ch. 67, § 12; R. C. 
1899, § 3143.] 

§ 4942. Suits for assessments. Individual liability of directors. Suits at 
law may be brought against any member of such company who shall refuse > 
or neglect to pay any assessment made upon him under the provisions of this 
article, and the directors of such company who shall willfully neglect to per- 
form the duties imposed upon them under the provisions of this article shall 
be liable in their individual capacity to the person sustaining such loss. 
[R. C. 1905, § 4492; 1887, ch. 67, § 18; R. C. 1895, § 3144.] 

§ 4943. Authority to borrow money. That the board of directors of any 
county mutual fire insurance company is hereby authorized and empowered 
to borrow money if necessary on behalf of the company to pay losses occurring 
prior to the month of October in any year. [1911, ch. 161.] 

§ 4944. What may be insured. No company formed under the provisions 
of this article shall insure any property beyond the limits of the district com- 
prised in the formation of the company, nor shall it insure any property other 
than detached dwellings and their contents, farm buildings and contents, school 
houses and school furniture therein, church buildings and furniture therein, 
live stock only on the premises or running at large, and hay or grain in stack 
or bin, or growing grain against damage by hail, nor shall they insure any 
property within the limits of any incorporated city or village in this state 
unless such property is detached and situated on land not surveyed or platted 
into lots. [1913, ch. 188; R. C. 1905, § 4493; 1887, ch. 67, § 14; R. C. 1895, 
§ 3145.] 

§ 4945. Election of directors. The directors of each company so formed 
shall be chosen by a vote at the annual election thereof, which shall be held 
on the last Friday in June of each year, and every member shall have one vote, 
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but no person shall vote by proxy at such election. Provided, that to con- 
stitute a quorum for the transaction of business there must be at least twenty 
members present, including officers and directors; provided, that in any com- 
pany organized under this article, whose policies of insurance shall not run for 
a longer period than one year, all persons holding policies of insurance therein 
during the year immediately preceding the annual election, shall be considered 
as members of said company and shall be entitled to vote at such election. 
[1913, ch. 190; 1911, ch. 162; 1909, ch. 146; R. C. 1905, § 4494; 1887, ch. 67, 
§ 15; BR. C. 1895, § 3146; 1903, ch. 110.] 

§ 4946. How member may withdraw. Any member of the company may 
withdraw therefrom at any time by giving ten days’ notice in writing to the 
president or secretary thereof and by paying his share of all claims existing 
against the company at the expiration of the ten days. [R. C. 1905, § 4495; 
1887, ch. 67, § 17; R. C. 1895, § 3147.] 

§ 4947. When nonresidents may become members. Cannot be directors. 
Nonresidents of any county in this state, owning property therein, may become 
members of any company incorporated under this article and shall be entitled 
to all rights and privileges pertaining thereto, except that they cannot become 
aur of such company. [R. C. 1905, § 4496; 1887, ch. 67, § 18; R. C. 1895, 

§ 4948. Term of existence. No company formed under this article shall 
continue for a longer term than thirty years. [R. C. 1905, § 4497; 1887, ch. 67, 
§ 20; R. C. 1899, § 3149.] 

§ 4949. Annual statement submitted to members. The secretary of the 
company shall prepare and submit to the members thereof at each annual 
meeting a copy of the annual statement required to be filed with the commis- 
sioner of insurance as provided in section 4915. [R. C. 1905, § 4498; R. C. 
1895, § 3150.] 

§ 4950. Subject to preceding articles. In all other respects companies 
organized under this article shall be subject to the provisions of the preceding 
articles of this chapter. [R. C. 1905, § 4499; R. C. 1895, § 3151.] 


ARTICLE 21.— LIVE STOCK. 


§ 4951. General laws govern. Companies organized under this article shall 
be subject to the general statutes of this state relating to domestic mutual 
insurance companies, in so far as the same are applicable and not in conflict 
with the express provisions of this article. [R. C. 1905, § 4500; 1905, ch. 123, 


1.] 

§ 4952. Live stock insurance companies, how organized. Any number 
of persons not less than ten, of whom at least five shall be residents of this 
state, may form a corporation for mutual insurance against loss or damage 
to pure bred live stock occasioned by the death of the property insured by 
fire, lightning, accident or disease, which shall possess the powers and be 
subject to the duties and liabilities of other insurance companies, except 
as herein otherwise provided. The term ‘‘ pure bred live stock,’’ as used in 
this article includes horses, cattle, sheep and swine of either sex and any 
breed; provided, that the animals insured must be duly registered in the 
recognized stud or herd book of such breed; and provided, further, that 
corporations may be organized under this article for the purpose of insuring 
either or all of said live stock, against loss or damage to the property insured 
by reason of fire, lightning, accident or disease, or any or all of them. ([R. C. 
1905, § 4501; 1905, ch. 123, § 2.] 

§ 4953. Management. The general management of the business of such 
company shall be vested in a board of directors of not less than five nor more 
than nine directors, each of whom shall during his term of office be a policy 
holder in the company. Such directors shall be elected annually and shall 
hold their offices for one year and until their successors are elected and quali- 
fied. [R. C. 1905, § 4502; 1905, ch. 123, § 3.] 
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§ 4954. Board of directors to elect officers and fix bonds. It shall be the 
duty of the board of directors to annually elect such officers of the corporation 
as may be provided in the articles of incorporation and by-laws of the com- 
pany. It shall also be the duty of the said board of directors to fix the amount 
of the bonds required of the treasurer and other officers having or likely 
to have control of any funds belonging to the company, which bonds, in the 
case of the treasurer, shall not be less than ten thousand dollars, and in the 
ease of the secretary, not less than two thousand five hundred dollars, and as 
near as may be shall equal twice the amount of money likely at any one time 
a in the hands of the respective officers. [R. C. 1905, § 4503; 1905, ch. 123, 

§ 4955. Members may vote by proxy. Members may vote by proxy dated 
and executed within three months and returned and recorded on the books 
of the company three days or more before the meeting at which they are 
to be used. [R. C. 1905, § 4504; 1905, ch. 123, § 5.] 

§ 4956. Amount of subscribed insurance required. No policy shall be issued 
. by an insurance company organized under this article until not less than 
thirty thousand dollars of insurance in not less than fifteen separate risks have 
oe for and entered on its books. [R. C. 1905, § 4505; 1905, ch. 


ARTICLE 22.— CHATTEL MORTGAGES IN APPLICATIONS. 


§ 4957. Chattel mortgage void unless on separate paper. It shall be un- 
lawful for any insurance company, or any agent or solicitor therefor within 
this state, to take or procure to be taken upon the property to be insured, 
or any other property, a chattel mortgage, securing the payment of the pre- 
mium due or to become due, including policy fees, or any part thereof, unless 
such chattel mortgage shall be printed or written upon a separate and dis- 
tinct paper from the application, and no mortgage given in violation of the 
provisions of this section shall be valid or binding upon the party executing 
the same, but shall in all things be null and void. [R. C. 1905, § 4506; 1887, 
eh. 19, § 1; R. C. 1899, § 3132.] 

§ 4958. Penalty for violating last section. Any insurance company, or any 
agent or solicitor thereof, violating the provisions of the last section shall be 
deemed guilty of a misdemeanor; and such company shall forfeit all its rights 
and privileges under its articles of incorporation. [R. C. 1905, § 4507; 1887, ch. 
19, § 2; R. C. 1895, § 3153.] 


ARTICLE 23.— LICENSING INSURANCE AGENTS. 


§ 4959. Agents defined. Whoever solicits insurance on behalf of any insur- 
ance corporation or person desiring insurance of any kind, or transmits an 
application for a policy of insurance, other than for himself, to or from any 
such corporation, or who makes any contract for insurance, or collects any 
premium for insurance, or in any manner aids or assists in doing either, or in 
transacting any business of like nature for any insurance corporation, or ad- 
vertising to do any such thing, shall be held to be an agent of such corpora- 
tion to all intents and purposes, unless it can be shown that he receives no 
compensation for such services. This section shall not apply to fraternal, 
assessment or beneficiary associations. [R. C. 1905, § 4508; 1903, ch. 112, § 1.] 

§ 4960. Must have license. Penalty for noncompliance. No officer or 
broker, agent or subagent of any insurance corporation of any kind, except 
county mutual insurance corporations of this state, shall act or aid in any 
manner in transacting the business of or with such corporation, in placing. 
risks or affecting insurance therein, without first procuring from the com- 
missioner of insurance a certificate of authority as provided by law, nor after 
the period named in such certificate shall have expired. Every person violat- 
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ing the provisions of this and the previous section shall be guilty of a mis- 
demeanor and be punished by a fine of not less than fifty dollars nor more 
ex five hundred dollars for each offense. [R. C. 1905, § 4509; 1903, ch. 112, 


Effect of insurance agent’s failure to procure license. 1 L.R.A.(N.S.) 1159. 


ARTICLE 24.— RESIDENT AGENTS FOR TRANSACTION OF FIRE INSURANCE BUSINESS. 


§ 4961. Foreign agents. No insurance company or association, not incor- 
porated under the laws of this state, authorized to transact business herein, 
shall make, write, place or cause to be made, written or placed, any policy, 
duplicate policy or contract of insurance of any kind or character, or any 
general or floating policy, upon property situated or located in this state 
except after the said risk has been approved in writing, by an agent who is 
a resident of this state, regularly commissioned and licensed to transact insur- 
ance business therein, who shall countersign all policies so issued and make a 
record of the same on books provided for that purpose and receive the commis- 
s10n thereon when the premium is paid, to the end that the state may receive the 
taxes required by law to be paid on the premiums collected for insurance on 
all property located in the state, and the agents be paid the commission thereon. 
Nothing herein shall be construed to prevent any such insurance company or 
association, authorized to transact business in this state, from issuing policies 
at its principal or department offices, covering property in this state, provided 
that such policies are issued upon applications procured and submitted to such 
company by agents who are residents of this state, and licensed to transact 
the business of insurance herein, and who shall countersign all policies so 
issued and receive the commission thereon when paid; provided, no provision 
of this section is intended to or shall apply to direct insurance covering the 
trolling stock of railroad corporations or property in transit, while in the pos- 
session and custody of railroad corporations or other common carriers nor to 
movable property of such common carrier used or employed by them in their 
business as common carriers of freight, merchandise or passengers. [R. C. 
1905, § 4510; 1901, ch. 100, § 1.] 

§ 4962. Cannot reinsure. No fire insurance company or association shall 
Teinsure, or assume as a reinsuring company or otherwise In any manner 
or form whatever, the whole or any part of any risk or liability, covering 
property located in this state, of any insurance company or association not 
co to transact business in this state. [R. C. 1905, § 4511; 1901, ch. 100, 

§ 4963. Insurance commissioner. Examine records, books, etc. Whenever 
the commissioner of insurance shall have or receive information that any 
fire insurance company or association, not incorporated under the laws of this 
state, has violated any of the provisions of section 4961, he is authorized, at 
the expense of such company or association, to examine, by himself or his 
accredited representative at the principal office, or offices of such company 
or association, located in the United States of America, and also at such 
other offices or agencies of such company or association as he may deem 
proper, all books, records and papers of such company or association and 
may examine under oath, the officers and managers and agents of such com- 
pany or association as to such violation or violations. The refusal of any 
such company or association to submit to such examination or to exhibit 
its books and records for inspection shall be presumptive evidence that it is 
violating the provisions of section 4961, and shall subject it to the penalties 
prescribed and imposed in section 4964. [R. C. 1905, § 4512; 1901, ch. 100, 
§ 3.] 

§ 4964. Penalty for violation. Any insurance company or association vio- 
lating or failing to observe and comply with any of the provisions of sec- 
tions applicable thereto, shall be subject to and liable to pay a penalty of five 
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hundred dollars for each violation thereof and for each failure to observe 
and comply with any provisions of the three previous sections mentioned. 
Such penalty may be collected and recovered in an action brought in the 
name of the state in any court having jurisdiction thereof. Any insurance 
company or association which shall neglect and refuse for thirty days after 
Judgment in any such action to pay and discharge the amount of such judg- 
ment shall have its authority to transact business in this state revoked by the 
commissioner of insurance and such revocation shall continue for at least one 
year from the date thereof, nor shall any insurance company or association 
whose authority to transact business in this state shall have been so revoked 
be again authorized or permitted to transact business herein until it shall 
have paid the amount of any such judgment, and shall have filed in the office 
of the commissioner of insurance a certificate signed by its president or other 
chief officer to the effect that the terms and obligations of the provisions 
herein are accepted by it as a part of the conditions of its right and authority 
to transact business in this state. [R. C. 1905, § 4513; 1901, ch. 100, § 4.] 


CHAPTER 19. 


ACCIDENT AND SICKNESS INSURANCE CORPORATIONS, ASSOCIATIONS AND 
SOCIETIES. 


§ 4965. Number requisite to organization. Any number of persons, not less 
than five, a majority of whom are citizens of this state, may associate them- 
selves together as a corporation, association or society for the purpose of 
transacting the business of accident or sickness, or accident and sickness insur- 
ance upon the assessment plan. [1907, ch. 157, § 1.] 

§ 4966. Compliance required. Every corporation, association or society or- 
ganized under this article shall, before commencing business, comply with the 
provisions of this article. [1907, ch. 157, § 2.] 

§ 4967. Articles, state what. The articles of incorporation of such organiza- 
tions shall state the name or title by which the corporation, association or 
society shall be known in law, the location of its principal office (which office 
must be located in this state) with its plan of doing business clearly and fully 
defined, the number of its directors, trustees or managers, and shall be sub- 
mitted to the insurance commissioner and attorney-general, and if said articles 
of incorporation are found to comply with the provisions of this article they 
shall approve the same. When said articles of incorporation are thus approved 
they shall be recorded in the office of the recorder of deeds in the county where 
such organization is located, and of the secretary of state, and a notice pub- 
lished as provided for under the general incorporation laws of the state of 
North Dakota; provided, that corporations, associations and societies hereto- 
fore incorporated and doing business in this state shall not be required to rein- 
corporate. But any corporation, association or society may become a corpora- 
tion under this act and avail itself of the provisions herein by filing with the 
insurance commissioner a certificate signed by the president and secretary of 
such corporation, association or society, setting forth the facts as to 
its incorporation, and that it desires to avail itself of the provisions of this 
article and will be controlled thereby and transact its business thereunder; 
provided, this article shall not relieve any corporation, association or society 
now doing business in this state from the fulfillment of any contract hereto- 
fore entered into with its members under its policies or certificates of member- 
ship, nor shall any member be relieved thereby from his or her part of the 
contract. [1907, ch. 157, § 3.] 

§ 4968. Name forbidden. No corporation, association or society organized 
under this article shall take any name or title in use by any other corporation, 
association or society, or so closely resembling such name as to deceive the 
public as to its identity. [1907, ch. 157, § 4.] 
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§ 4969. Application contains what. Each corporation, association or society 
organized under this article shall, before issuing any policy or certificate of 
membership, if said corporation, association or society has not membership 
sufficient to pay the full amount of the certificate or policy on an assessment, 
cause the application for insurance to have printed in red ink in a conspicu- 
ous manner along the margin of said application the words ‘‘ It is understood 
and agreed that the amount to be paid, when the certificate or policy issued 
upon this application becomes a claim, shall be dependent upon the amount 
collected for an assessment made to meet such claim,’’ and they must have 
actual applications upon at least two hundred and fifty persons for accident 


- Indemnity, or accident and sick benefits in such corporation, association or 


society as the case may be, and shall file with the insurance commissioner 
satisfactory proof that the president, secretary and treasurer of said associa- 
tion or society will faithfully discharge their duties as such officers and fully 
comply with this article in the organization and carrying on the business of 
such corporation, association or society. A list of said applications giving the 
name, age and residence of the applicant, together with the annual dues and 
the proposed assessments thereon shall be filed with the insurance commis- 
sioner, with a sworn statement of such officers and that such parties have 
deposited with them one advance assessment on the insurance applied for, 
and a certificate of a solvent bank that such funds are deposited therein to be 
turned over to the treasurer of the corporation, association or society after 
certificate of authority is issued by the insurance commissioner as provided 
herein. [1907, ch. 157, § 5.] 

§ 4970. Agent must have certificate of authority. No person shall act within 
this state as agent in receiving or procuring applications for accident insur- 
ance or accident and sick benefit insurance for any corporation, association 
or society organized under this act (except for the purpose of taking appli- 
cations for organization), unless this corporation, association or society for 
which he is acting has received a certificate from the insurance commissioner 
as provided in this act, authorizing said corporation, association or society to 
transact business in this state, nor as general or traveling agent or solicitor, 
until he shall have received from the insurance commissioner a certificate in 
substance the same as that provided for in section 4976. [1907, ch. 157, § 6.] 

§ 4971. By-laws. The by-laws of such corporation, association or society 
shall state the object or objects for which the money to be collected is intended. 
[1907, ch. 157, § 7.] 

§ 4972. Age of members. No corporation, association or society organized 
or operating under this article shall issue any certificate of membership 
or policy of insurance to any person under the age of fifteen years, nor over 
the age of sixty-five years. Any member of any corporation, association or 
society holding a policy or certificate of membership, naming a beneficiary, 
operating under this article shall have the right at any time with the consent 
of such corporation, association or society to designate a new and different 
oh ib? 6 ‘aaa requiring the consent of such beneficiary. [1907, 
eh. 157, § 8. 

§ 4973. Annual report. The business year of such corporation, association 
or society organized or operating under this act shall close on the thirty-first 
day of December of each year, and such corporation, association or society 
shall, within sixty days thereafter, prepare under oath of its president and 
secretary, and file in the office of the insurance commissioner a detailed state- 
ment of its assets, liabilities, receipts from assessments and all other sources, 
expenditures, salaries of officers, number of contributing members, losses paid 
for indemnity and benefits, the amount paid on each death loss and answer 
such other interrogatories as the insurance commissioner (who shall furnish 
blanks for the purpose) may require, in order to ascertain its true financial 
condition, and shall pay upon filing each annual statement the sum of ten 
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dollars. The insurance commissioner shall publish said annual statement 
in detail in his annual report and for the purpose of verifying such statement 
the insurance commissioner may make, or cause to be made, an examination 
of the affairs of any corporation, association or society doing business under 
this article at the expense of the corporation, association or society, which 
expense shall not exceed the necessary hotel and traveling expenses of the 
auditor or clerk. If the insurance commissioner appoints some person not 
employed in his office to make the examination he shall in addition to actual 
expenses, be allowed not to exceed five dollars per day for the time actually 
employed. If the said insurance commissioner shall deem it necessary for 
the security of the funds of the association, he may require the official bonds 
of the officers to be increased to an amount not to exceed double the sum for 
-which they are accountable, and he may require supplemental reports from 
‘any such corporation, association or society at such time and in such form 
as he may direct. [1907, ch. 157, § 9.] 

§ 4974. Reserve fund. Any North Dakota corporation, association or 
society organized and doing business under this article may create and main- 
tain and disburse a reserve or surplus fund, and may invest such funds in 
interest bearing securities. [1907, ch. 157, § 10.] 

§ 4975. Duty of insurance commissioner. When any North Dakota cor- 
poration, association or society operating under this article shall fail to make 
its annual statement to the insurance commissioner on or before the first day 
of March, or is conducting its business fraudulently and not in compliance 
with this article, then it shall be the duty of the insurance commissioner to 
promptly communicate the facts to the attorney-general who shall at once 
commence action in the district court of the county in which said organization 
is located, or before any judge thereof, citing the officers to appear before 
said court or judge, and if upon a hearing of said cause it is found to be for 
the best interests of the holders of certificates of membership or policies in 
said corporation, association or society, said court or judge shall have the 
power to remove any officer or officers of said corporation, association or 
society and appoint others in their place until the next annual election. If it 
is found to be for the best interest of said certificate or policy holder that 
the affairs of said corporation, association or society be wound up, said court 
or judge shall so direct, and for that purpose may appoint a receiver, who 
shall regard all proper claims for benefits under said certificates as preferred 
claims. No action or proceeding shall be instituted with a view of the appoint- 
ment of a receiver or closing up of the business of any such corporation, asso- 
ciation or society by any other person, or in any other manner except as herein 
provided. [1907, ch. 157, § 11.] 

§ 4976. Company’s certificate of authority. On compliance with this article 
by any corporation, association or society the insurance commissioner shall 
issue a certificate that it has fully complied with the provisions of this article, 
and is authorized to transact business for a period of one year from April first 
of the year of its issue. [1907, ch. 157, § 12.] 

§ 4977. Voting proxy. At any regularly constituted meeting of the policy 
holders or certificate holders of any corporation, association or society doing 
business under this article, each policy holder or certificate holder shall be 
entitled to at least one vote, and any such person may in writing authorize 
any other person entitled to vote at such meeting to vote for him. (1907, 
eh. 157, § 13.] 

§ 4978. Limit time of suit. Any corporation, association or society organ- 
ized or operating under this article may limit the time within which suit may 
be brought against it on any claim based upon its policies or certificates of 
membership, and after the expiration of the time thus limited shall not be 
liable thereon; provided, such limitation shall be incorporated in and form 
a part of the contract between the company, association or society, and the 
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assured or its members; and provided, further, that such limitation shall not 
be limited to a period of less than one year from the time such right of action 
accrues. [1907, ch. 157, § 14.] 

4979. Reciprocal penalties. Whenever the existing or future laws of any 
other state of the United States, territory or province of any other country, 
or the rules and regulations of the insurance department of any such state, 
territory or province shall require of corporations, associations or societies 
organized and doing business under this act, any payment of taxes, fines, 
penalties, certificates of authority, licenses, fees or require any other duties, 
examinations or acts other than are by the laws of this state required of such 
mutual corporation, association or society organized under the laws of such 
other state, territory or province, then the insurance commissioner shall imme- 
diately require from every such insurance corporation, association or society 
of such other state, territory or province transacting or seeking to transact 
business in this state, the like payment of all licenses, fees, taxes, fines or 
penalties, and the like doing of all acts which by the laws or the rules of the 
insurance department of such other state, territory or province, require in 
excess of the licenses, fees, taxes, statements, fines, penalties, acts, examina- 
tions or duties required by the laws of this state of the mutual companies of 
such other states, transacting business in this state. [1907, ch. 157, § 15.] 

§ 4980. Foreign corporations, licensed when. When any corporation, asso- 
ciation or society not organized in this state and doing business of accident 
or sickness, or accident and sickness insurance shall comply with the require- 
ments of this article applicable to it and shall satisfy the insurance commis- 
sioner that it is in a solvent condition and able to meet its obligations at 
maturity, he shall issue to such foreign corporation, association or society a 
certificate stating that such corporation, association or society has complied 
with the laws of this state and authorizing said corporation, association or 
society to do and transact such business in this state subject to the provisions 
of this article. [1907, ch. 157, § 16.] 


CHAPTER 20. 
MINING AND MANUFACTURING CORPORATIONS, ETC. 


§ 4981. How formed. Term of existence. Corporations for mining, manu- 
factnring and other industrial pursuits may be formed as provided in chapter 
12; and such corporations have all the rights and are subject to all the duties, 
restrictions and liabilities therein mentioned, so far as the same apply or 
relate to such corporations, but the term of existence of any such corporation 
shall not exceed twenty years. [R. C. 1905, § 4514; Civ. C. 1877, § 511; R. C. 
1899, § 3154. ] 

§ 4982. Purpose must be stated. Cannot loan to stockholder. Penalty. 
The purposes for which any such corporation shall be formed must be dis- 
tinctly and definitely specified in the articles of incorporation, and it must 
not appropriate its funds to any other purpose nor must it loan any of its 
money to any stockholder therein; and if any such loan or misappropriation 
is made, the officers who shall make it, or who shall assent thereto, shall be 
jointly and severally liable to the extent of such loan or misappropriation and 
interest and for all the debts of the corporation contracted before the repay- 
ment of the sum so loaned or misappropriated. [R. C. 1905, § 4515; Civ. C. 
1877, § 512; R. C. 1895, § 3155.] 

§ 4983. Accounts. Publicity. Statement. Regular books of accounts of 
all the business of such corporation must be kept, which with the vouchers 
shall at all reasonable times be open for the inspection of any of the stock- 
holders, and any stockholder in making such inspection shall be privileged to 
take with him an expert accountant to aid him in making the inspection, and 
as often as once in each year a statement of such accounts shall be made by 
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order of the directors and laid before the stockholders. [1907, ch. 55; BR. C. 
1905, § 4516; Civ. C. 1877, § 513; R. C. 1899, § 3156.] 

§ 4984. Stockholders liable for labor. The stockholders of any corpora- 
tion formed for the purposes mentioned in this chapter shall be jointly and 
severally liable in their individual capacities for all debts due to mechanics, 
workmen and laborers employed by such corporation, which said liability 
may be enforced against any stockholders by an action at any time after an 
execution against such corporation shall be returned not satisfied; provided, 
such action is commenced within four months; and provided always, that if 
any stockholder shall be compelled by any such action to pay the debts of 
any creditor, or any part thereof, he shall have the right to call upon all the 
stockholders to contribute their part of the sum so paid by him as aforesaid, 
and may sue them jointly or severally or any number of them and recover 
in such action the ratable amount due from the person or persons so sued. 


[R. C. 1905, § 4517; Civ. C. 1877, § 514; R. C. 1899, § 3157.1 
Recovery against stockholders. Busby v. Riley, 6 8. D. 401, 61 N. W. 164. 
Who are laborers, servants or employes under statute making stockholders individ- 
ually liable. 18 L.R.A. 308. 


§ 4985. Annual report. Contents. How verified. Every such corporation 
shall annually within twenty days from the first day of January make a 
report which must be published in some newspaper published at or nearest to 
the place where the business of said corporation is carried on, which report 
must state the capital stock and the amount thereof actually paid in, the 
amount and nature of its indebtedness and the amounts due the corporation, 
the number and amount of dividends and when paid and the net amount of 
profits. The said report must be signed by the president and a majority 
of the directors and be verified by the oath of the president or secretary of 
the corporation and filed in the office of the register of deeds of the county 
where the business of the corporation is carried on; any person who willfully 
neglects, fails or refuses to make, sign or publish the report as provided in 
this section shall be guilty of a misdemeanor. [R. C. 1905, § 4518; Civ. C. 
1877, § 515; R. C. 1899, § 3158. ] 

§ 4986. Demand for statement. Penalty for refusal. Whenever any per- 
son or persons owning twenty per cent of the capital stock of any corpora- 
tion formed for the purposes mentioned in this chapter shall present a writ- 
ten request to the treasurer thereof that they desire a written statement of 
the affairs of the corporation, he must make such statement under oath, 
embracing a particular account of all its assets and liabilities in detail and 
deliver the same to the persons presenting the written request within twenty 
days after such presentation; and such treasurer shall also at the same time 
place and keep on file in his office for six months thereafter a copy of such 
statement, which shall at all times during business hours be exhibited to any 
stockholder of such corporation demanding an examination thereof; the treas- 
urer, however, shall not be required to make or deliver such statement in 
the manner aforesaid oftener than once in every six months. If such treasurer 
neglects or refuses to comply with the provisions of this section he shall 
forfeit and pay to the person presenting such written request the sum of fifty 
dollars and the further sum of ten dollars for every twenty-four hours there- 
after until such statement shall be furnished, to be sued for and recovered 
in an action. [R. C. 1905, § 4519; Civ. C. 1877, § 516; R. C. 1895, § 3159.] 

§ 4987. Office out of state. Main office in state. Any corporation formed 
for the purposes mentioned in this chapter may provide in the articles of 
incorporation for having a business office without this state at any place 
within the United States and to hold any meeting of the stockholders or 
directors of the corporation at such office so provided for; but every such 
corporation having a business office out of this state must have its main office 
for the transaction of business within this state to be also designated in such 
articles. [R. C. 1905, § 4520; Civ. C. 1877, § 517; R. C. 1899, § 3160.] 
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§ 4988. Directors liable for violating law resulting in insolvency. If any 
such corporation shall willfully violate any of the provisions of this chapter 
relating to or applying to such corporation and shall thereby become insolvent, 
the directors ordering or assenting to such violation shall jointly and severally 
be liable in an action founded upon this statute for all debts contracted after 
such violation. [R. C. 1905, § 4521; Civ. C. 1877, § 518; R. C. 1899, § 3161.] 


CHAPTER 21. 
STATEMENTS BY MINING CORPORATIONS. 


§ 4989. Mining corporations to file statement before offering stock for sale. 
No shares or certificates of stock in any mining corporation established under 
the laws of this state, or any state, territory, province, country or government, 
shall be sold or offered for sale within this state by such corporation, or by 
any person, firm, association or corporation acting as agent, representative, 
attorney or broker for such corporation, until such corporation shall have 
filed in the office of the secretary of state a statement under oath, showing 
the financial condition of such corporation, the location of the mine or mines, 
owned by such corporation, with plans of the same; the amount of work done 
thereon; the amount of cash expended for improvements thereon and the con- . 
dition of the plant and machinery connected therewith. Such statements 
shall be signed by the president, secretary and treasurer of such corporation 
and shall be verified by the oath of each of such officers to the effect that the 
same is in all respects true. [1909, ch. 169, § 1.] 

§ 4990. Form of statement. Fee for filing, The statement provided for 
in section 4989 shall be in substantially the following form: 


STATEMENT 
of the 
Parada caadlsnenealee eaeen oe oat » & corporation organized under the laws of 
the state, ie or province of ee ee ere re ee cee and operating 
Cr rere ee mines located in or near the town of or mining district of 
duisea avanleven aera a antes (COUNTY OF insti dave ssas eying BUOLO OL oi i wSukaesed suse 


. Amount of authorized capital stock ....... cece cscs cece sce ecscecccens 
. Amount of capital stock issued. ....... cece eee ee ccc cree eee eres eeane 
Amount of capital stock held by sorpornt on eer ee re ree ee 
Amount of capital stock issued in payment of property........ Per ee 
. Amount of capital stock sold for cash........... cc ccc cece cece ecneseeee 
. Amount of cash received in payment for stock...............ccceeecees 
. Value and description of property received in payment for stock........ 
. Amount of debts or liabilities in 

(a) Bonds (stating rate of interest, and time at which bonds fall 


(b) Other’ midebted nese: sind soe ool 6S CE A ae oe ee eS ees 
9. Amount of cash on hand 1.661 seis sales 04.66 ¥ awe bee wdsle eos oieina eorees : 
10. Amount of credits and estimated value thereof: 
CB ANOUCGY ic Biches artadevarart autre teatts tacate acaaudi vowed arate ence arwtaesas teem aenb cero aes 
Cb) Bills PeCCIV aD] O? isasc oe cca ee ces 064 oe. ae ies whee oboe ab aee 
(¢) ACCOUNTS TECEIVADIE: oie ssa:c se 'ice 54 ue ease be-eavelew eeauree es 
11. Present value of property of corporation............. ccc ccc ces ceccee 
12. Number and amount of dividends declared................cccccveeee 
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2. Amount of work done on the property, showing extent of development 


"3. Amount of cash expended for improvements on said properties......... ; 
4. Description of plant and machinery, and their present condition........ 
Dated at .....e0.0e.. this ........ dayof............19.. 
eee eee ere President. 
ig et beataaeeweet ae Secretary. 
ee ee ee er . Treasurer. 
DtateOl se sdosaiscenegues code } ; 
County of ........ccccecees ae 
On this .............. Gay Of. 4544s eeees , 190.., personally arpeeee 
rere Tree ee president, ............6.2.. secretary and er ee ere 
treasurer of the ...........c ccc cece cece and who being by me duly sworn 


did each for himself depose and say that the foregoing statement by them 
signed is in all respects correct, true and accurate. 


Notary Public. 

A. fee of twenty-five dollars for filing such statement shall be paid to the 
secretary of state by such corporation, at the time such statement is pre- 
sented for filing. [1909, ch. 169, § 2.] 

§ 4991. Secretary of state to keep docket open to public inspection. It 
shall be the duty of the secretary of state to provide and keep in his office 
and open to public inspection a docket with appropriate blanks and indices, 
and to forthwith and as soon as the statement provided for in section 4989 is 
filed in his office, enter therein the name of the corporation filing the same, 
together with a copy of the statement. [1909, ch. 109, § 3.] 

§ 4992. Punishment for violation of preceding sections. Any person who 
sells or offers for sale within this state any shares or certificates of stock in any 
mining corporation which has not filed a statement in accordance with the 
provisions of sections 4989 and 4990 of this act, is guilty of a misdemeanor. 
[1909, ch. 169, § 4.] 

§ 4993. Punishment for violation of preceding sections by corporations. 
Any corporation or officer or agent thereof, or any broker, selling or offering 
for sale shares or certificates of stock in any mining corporation which has not 
filed the statement in accordance with the provisions of sections 4989 and 4990 
of this act is guilty of a misdemeanor, and in addition thereto shall forfeit to 
the people of the state the sum of one thousand dollars for each and every 
offense, to be recovered in an action to be brought by the attorney-general. 
The secretary of state shall report to the attorney-general at least once in 
three months the names of all agents, corporations or brokers who to his 
knowledge are engaged in the sale of shares or certificates of stock in mining 
corporations which have failed to comply with the provisions of this chapter. 
The moneys forfeited by this section, when recovered, shall be paid into the 
state treasury, except, that where the fact of the violation of this chapter is 
brought to the knowledge of the attorney-general by a person other than a 
person holding a public office within this state, one-half of the moneys re- 
covered for a violation of this chapter shall be paid to such person so fur- 
nishing the information and knowledge of such violation to the attorney- 
general as aforesaid. [1909, ch. 169, § 5.] 

§ 4994. Making false statement. Any officer of a mining corporation who, 
in making the statement prescribed by section 4990, willfully makes any state- 
ment which he knows to be false, is guilty of a misdemeanor, [1909, ch. 169, 


§ 6.] 
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CHAPTER 22. 
BRIDGE CORPORATIONS. 


gy 4995. Articles. Contents. Filing. The term of existence of a bridge 
corporation shall not exceed twenty years; and in addition to the matters 
required in section 4505 every corporation formed for the purpose of con- 
structing a bridge over any stream of water must in the articles of incor- 
poration specify as follows: The place where such bridge is to be built and 
over what stream; that the banks on both sides of the stream where such 
bridge is to be built are owned by such corporation, or that it has obtained 
in writing the consent of the owners of the banks, where the bridge is to be 
built, to build the bridge or that the banks at such place are included within 
and part of a public highway, and in such case that the consent in writing 
of the board of county commissioners of the county or counties for the 
erection of such bridge by such corporation has been obtained and it must 
file a certified copy of its articles of incorporation in the office of the register 
of deeds of the county or counties in which its bridge or any part thereof 
is situated or to be located. [R. C. 1905, § 4522; Civ. C. 1877, § 528; R. C. 
1899, § 3162.] 

§ 4996. No tolls without authority from county commissioners. No such 
corporation shall construct, or take tolls on, a bridge until authority is granted 
therefor by the board of county commissioners of the county or counties in 
3 ales ; is to be located. [R. C. 1905, § 4523; Civ. C. 1877, § 529; R. C. 1899, 

63. 

§ 4997. When franchise forfeited. Every such corporation also ceases to 
be a body corporate: 

1. If within six months from the issue of its certificate by the secretary 
of state it has not obtained such authority from the board or boards of 
county commissioners as mentioned in the last section; and if within one 
year thereafter it has not commenced the construction of its bridge and 
actually expended thereon at least ten per cent of its capital stock. 

2. If within three years from the issuing of its certificate of incorporation 
the bridge is not completed. [R. C. 1905, § 4524; Civ. C. 1877, § 530; R. C. 
1899, § 3164.] 

§ 4998. Bridge must be in good condition. Every bridge corporation must 
at all times keep the bridge in good and safe condition for travel both night 
‘and day. unless it is rendered impassable by reason of floods or high water; 
and if it is destroyed by fire or other causes the corporation must rebuild 
within a period of one year from such destruction, or its corporate rights 
shall be forfeited and cease to exist. [R. C. 1905, § 4525; Civ. C. 1877, § 531; 


R. C. 1899. § 3165.] 
Rights and duties of toll-bridge proprietors. 58 L.R.A. 155; 30 L.R.A.(N.S.) 360. 


§ 4999. Toll rates posted. Penalty for excessive toll. Such corporation 
previous to receiving and as a condition precedent to the right to receive 
any toll upon the use of its bridge must set up and keep in a conspicuous 
place on the bridge a board on which must be written, painted or printed 
in a plain and legible manner the rates of toll which shall have been prescribed 
by the board of county commissioners; and if such corporation shall demand 
or receive any greater rate of toll than the rates so prescribed it shall be sub- 
ject to a fine of ten dollars for each offense, to be recovered in an action by 
the party aggrieved or by any public officer making the complaint. [R. C. 


1905, § 4526; Civ. C. 1877, § 532; R. C. 1899. § 3166.] 
Conditions to right to take tolls. 58 L.R.A. 163; 30 L.RA.(N.S.) 363. 
Vehicles subject to tolls. 30 L.R.A.(N.S.) 363. 


§ 5000. No tolls when bridge in bad condition. Penalty. No such corpora- 
tion shall demand or receive toll whenever said bridge is not in good and safe 
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condition for use and any person having paid toll on such bridge and finding 
the same in a bad or unsafe condition for loaded wagons or teams shall have 
the right to make complaint before any justice of the peace in the county or 
counties in which the bridge is located, who shall thereupon summon the 
said corporation through its toll gatherer, officers or directors to appear 
before him to answer the complaint within not over five days from the date 
thereof, and if upon the hearing it is found that the bridge is not in a good and 
safe condition for use, or is in a bad condition and unsafe for loaded wagons 
or teams, the justice of the peace must impose a fine not less than ten dollars 
nor more than fifty dollars upon such corporation and he must thereupon 
enter judgment and issue his order that no toll be collected upon said bridge 
until it is put in good repair and safe condition. [R. C. 1905, § 4527; Civ. C. 
1877, § 533; R. C. 1899, § 3167.] 

§ 5001. Passage prevented until toll paid. Unlawful interference. Each 
toll gatherer may prevent from passing through his gate all persons, animals 
or vehicles subject to toll until he shall have received, respectively, the tolls 
authorized to be collected, and if he willfully or unreasonably hinders or 
delays any such persons, animals or vehicles from passing, when the lawful 
toll has been paid or tendered, he shall forfeit and pay for each offense a sum 
not less than five dollars nor more than twenty-five dollars, to be recovered in 
an action by the party aggrieved. [R. C. 1905, § 4528; Civ. C. 1877, § 534; 
R. C. 1899, § 3168.] 

§ 5002. Penalty for unlawful passing. Every person who forcibly, will- 
fully or fraudulently passes over such bridge without having paid or tendered 
the legal toll for himself and the property in his charge shall for each offense 
forfeit and pay to the corporation injured a sum not exceeding twenty-five * 
dollars, to be recovered in an action in the name of such corporation. [R. C.. 
1905, § 4529; Civ. C. 1877, § 535; R. C. 1899, § 3169.] 

§ 5003. Annual report to county board. The president and secretary of 
every bridge corporation must annually within twenty days from the first 
day of January report under oath to the board of county commissioners of 
the county in which the articles of incorporation are filed, specifying as 
follows: The costs of constructing and providing all necessary appendages 
and appurtenances of their bridge; the amount of all moneys expended thereon 
since its construction for repairs and incidental expenses; the capital stock, 
how much paid in and how much actually expended thereof; the amount 
received during the year for tolls and from all other sources, stating each 
separately; the amount of dividends made; the indebtedness of the corpora- 
tion, specifying for what it was incurred; the net amount of profits; and such 
other facts and particulars respecting the business of the corporation as the 
board of county commissioners may require. [R. C. 1905, § 4530; Civ. C. 
1877, § 586; R. C. 1899, § 3170.] 

§ 5004. Publication of report. Penalty for failure. Such corporation must 
cause the report required in the preceding section to be published for four 
weeks in a newspaper published in the town or city nearest such bridge. 
A failure to make such report and to publish it as aforesaid subjects the * 
corporation to a penalty of two hundred dollars; and for every week per- . 
mitted to elapse after such failure an additional penalty of fifty dollars, 
payable in each case to the county or counties from which the authority 
to construct and take tolls is derived at the suit of such county or counties. 
All such cases must be reported by the boards of county commissioners to 
the ‘state’s attorney, who must commence an action therefor. [R. ©. 1905, 
§ 4531; Civ. C. 1877, § 587; R. C. 1899, § 3171.] 
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CHAPTER 23. 
RELIGIOUS, EDUCATIONAL AND BENEVOLENT CORPORATIONS. 


ARTIOLE 1. GENERAL Provisions, §§ 5005-5012. 
2. PROVISIONS RELATING TO EDUCATIONAL CoRPORATIONS, §§ 5013~ 
5016. 
. FRATERNAL Corporations, §§ 5017-5024. 
. STATUS AND ORGANIZATION OF FRATERNAL CORPORATIONS, §§ 5025 
5042. 
. FRATERNAL BENEFICIARY Associations, §§ 5043-5058, 
FRATERNAL BENEFIT SOOIETIES, §§ 5059-5090. 
. CEMETERY Corporations, §§ 5091-5099. 
. Homes ror OrpHans, §§ 5100-5108. 
. DEPENDENT CHILDREN, §§ 5109, 5110. 


WHO-2IAN Poo 


ARTIOLE 1.— GENERAL PROVISIONS. 


§ 5005. How formed. A corporation for religious, educational, benevolent, 
charitable or scientific purposes may be formed in the manner provided in 
chapter 12. [R. C. 1905, § 4532; Civ. C. 1877, § 538; 1891, ch. 48, § 2; R. C. 
1895, § 3172.] 

§ 5006. Annual report. The trustees or directors of all such corporations 
must annually make a full report of all their property, real and personal, 
including property held in trust by them, and of the condition thereof and of 
all their affairs to the members of the corporation for which they are acting. 
[R. C. 1905, § 4533; Civ. C. 1877, § 541; R. C. 1899, § 3173.] 

007. May acquire and sell property. All such corporations shall have 
power to acquire property, both real and personal, by purchase, devise or 
bequest and to hold the same and may sell, exchange or mortgage any or 
all property held or owned by them in the manner determined by their by- 
laws or by majority vote of their members at a meeting called for that 

purpose. [R. C. 1905, § 4534; Civ. C. 1877, § 542; 1881, ch. 28, § 1; RB. C. 
1895, § 3174.] 

§ 5008. Transferring cemetery lots. All religious corporations organized 
and existing under and by virtue of the laws of the state of North Dakota, 
and now owning, holding, controlling or operating, or who may own, hold, 
control or operate any land for cemetery purposes shall be subject to and 
governed by the provisions of article 7 of this chapter. [R. C. 1905, § 4535; 
1901, ch. 50.] 

§ 56009. By-laws. Such corporations may in their by-laws in addition to 
the provisions of section 4535 provide for: 

1. The qualification of members, mode of election and terms of admission 
to membership. 

2. The fees of admission and dues to be paid to their treasury by members. 

3. The expulsion and suspension of members for misconduct or nonpay- 
ment of dues; also for restoration to membership. 

4. Contracting, securing, paying and limiting the amount of their indebted- 
ness. 

5. Other regulations not repugnant to the law of the state and consonant 
with the objects of the corporation. [R. C. 1905, § 4536; Civ. C. 1877, § 543; 
R. C. 1895, § 3175.] 

§ 5010. Subsequent members have equal rights. Members admitted after 
incorporation have all the rights and privileges and are subject to the same 
responsibilities as members of the association prior thereto. [R. C. 1905, 
§ 4537; Civ. C. 1877, § 544; R. C. 1899, § 3176.] 

§ 6011. Membership rights personal. No member, or his legal representa- 
tive, must dispose of or transfer any right or privilege conferred on him 
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by reason of his membership of such corporation, or be deprived thereof, 
except as herein provided. [R. C. 1905, § 4538; Civ. C. 1877, § 545; R. C. 
1899, § 3177.] 

§ 5012. Title vests in successors in trust. All grants or deeds from private 
individuals, or acts of legislative bodies, transferring, conveying or granting 
real estate in this state to any bishop, dean, rector, vestryman, deacon, di- 
rector, minister or any other officer or officers of any church or organized 
religious society in trust for the use and benefit of such society of which they 
are such officer or officers, which have been or may be made, done or executed 
shall vest in their successor or successors in office, or other officer which such 
society may at any time designate, all the legal or other title, to the same 
extent and in all respects the same, as trustee of such trust for the use and bene- 
fit of such society, which such bishop, dean, rector, vestryman, deacon, director, 
minister or other officer or officers had under such grant, deed or act; and 
all transfers or sales made by such officer or officers so acquiring title by virtue 
of this section by succession in office shall have all the validity, force and 
effect that it would have had, had it been made by such bishop, dean, rector, 
vestryman, deacon, director, minister or other officer or officers, while holding 
under and by virtue of such grant, deed or act of such legislative body. 
[R. C. 1905, § 4539; R. C. 1899, § 3178.] 


ARTICLE 2.— PROVISIONS RELATING TO EDUCATIONAL CORPORATIONS. 


§ 5013. Donations for particular purposes. All donations, devises or be- 
quests made to an educational corporation for particular purposes, when 
accepted, shall be applied in conformity with the express condition of the 
donor or devisor. [R. C. 1905, § 4540; Civ. C. 1877, § 549; R. C. 1899, § 3179.] 

§ 5014. Powers of corporation. Educational corporations. have power to 
appoint a president or principal for the institution and such professors, 
tutors and other agents and officers as may be necessary and to displace 
any of them as the interests of the institutions may require; to fill vacancies, 
to prescribe and direct the course of studies and the discipline to be pursued 
and observed in the institution and the rates of tuition in the same; and the 
president and professors shall constitute the faculty of such institution; and 
they have power to enforce the rules and regulations enacted for the govern- 
ment and discipline of the students and to suspend and expel offenders as 
may be deemed expedient. [R. C. 1905, § 4541; Civ. C. 1877, § 550; R. C. 
1895, § 3180.] 

§ 5015. Degrees conferred. Every such corporation having the rank of 
a college or university has power to confer, on the recommendation of the 
faculty, all such degrees or honors as are usually conferred by colleges and 
universities in the United States and such others, having reference to the 
course of studies and the worth and accomplishment of the student, as may 
be deemed proper. [R. C. 1905, § 4542; Civ. C. 1877, § 551; R. C. 1899, § 3181.] 

§ 5016. Mechanics and agriculture. Such corporation may connect with 
its institution, to be used as a part of its course of education, any mechanical 
shops or machinery or lands for agricultural purposes, not exceeding three 
hundred and twenty acres, to which may be attached all necessary buildings 
for carrying on the mechanical and agricultural purposes of such institution. 
[R. C. 1905, § 4543; Civ. C. 1877, § 552; R. C. 1899, § 3182. ] 


ARTICLE 3.— FRATERNAL CORPORATIONS. 


§ 56017. Who may form. Lodges, chapters, posts, encampments, councils, 
commanderies, clubs or associations controlled by, or mainly composed of 
members of such fraternities or associations and other similar organizations, 
grand or subordinate, of the fraternities or associations commonly known 
as the Free and Accepted Masons, Independent Order of Odd Fellows, Grand 
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Army of the Republic, Knights of Pythias, and other similar benevolent, social 

or charitable fraternities or associations not organized for fraternal insur- 

ance, may become corporations upon compliance with the provisions of this 

article. [R. C. 1905, § 4544; 1890, ch. 72, § 1; R. C. 1899, § 3183; 1901, ch. 91.] 
As to fraternal benefit societies, see sections 5059-5090. 


§ 5018. Contents of articles. Any such lodge, chapter, post, encampment, 
council, commandery, club or association or other similar organization, desiring 
to avail itself of the provisions of this article, shall cause to be prepared 
articles of incorporation, which must set forth: 

1. The corporate name by which said corporation shall be known. 

2. The place where it shall be located. 

3. The time during which it shall exist. 

4. The number of its directors or trustees, and the names and residences 
of the members who shall serve as directors or trustees until the election 
and qualification of their successors in office. 

5. Whether it shall be subject to any grand, supreme or sovereign lodge 
or other superior body or bodies. 

6. The amount of property, not exceeding one hundred thousand dollars, 
which it may hold, and the disposition to be made of the same in case of its 
dissolution. 

7. Whether the private property of its members shall be liable for its 
corporate debts. [R. C. 1905, § 4545; 1890, ch. 72, § 2; 1901, ch. 91.] 

§ 5019. Articles to be acknowledged. The articles of incorporation must 
be subscribed and acknowledged by the trustees or directors therein named, 
who shall append thereto an affidavit duly subscribed and sworn to by each of 
them, setting forth that at a regularly called meeting of the lodge or body 
which it is proposed to incorporate, the date of which meeting shall be stated 
in such affidavit, it was voted by a majority of the members present at such 
meeting to incorporate such lodge or other body and that the affiants are 
the duly elected directors or trustees of such lodge or other body. [R. C. 
1905, § 4546; 1890, ch. 72, § 3; R. C. 1899, § 3185.] 

§ 5020. Member’s liability. The private property of the members of cor- 
porations formed under this article shall not be liable for its corporate debts, 
unless it is so provided in the articles of incorporation. [R. C. 1905, § 4547; 
1890, ch. 72, § 4; R. C. 1899, § 3186.] 

§ 5021. Term of existence. The duration of corporations organized under 
this article may be perpetual if it is so stated in the articles of incorporation. 
[R. C. 1905, § 4548; 1890, ch. 72, § 5; R. C. 1899, § 3187.] 

§ 5022. By-laws. All corporations formed under this article shall have 
the power to enact by-laws not inconsistent with the laws of the United 
States or the state of North Dakota and to amend and repeal the same in 
such manner as the members thereof shall determine. Every corporation 
formed under this article shall within three months after the filing of its 
articles of incorporation in the office of the secretary of state adopt by-laws 
and file a copy thereof within one month after the adoption thereof in the 
office of the secretary of state. The copy so filed shall be certified to by the 
directors or trustees of the corporation as being a true copy of the by-laws 
of such corporation. A copy of any by-law thereafter adopted, similarly ' 
certified to, shall be filed im the office of the secretary of state within one 
month after its adoption and in case of the repeal or amendment of any by- 
law the directors or trustees shall within one month after such amendment 
or repeal file with the secretary of state a certificate setting forth the fact of 
ret amendment or repeal. [R. C. 1905, § 4549; 1890, ch. 72, § 6; R. C. 1899, 

3188. | 

§ 5023. Corporations governed by by-laws. All corporations formed under 
this article shall elect their directors or trustees and their officers and call 
and hold their meetings at the time and in the manner prescribed by their by- 
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laws. The officers, other than directors or trustees, shall be such as the 
by-laws shall prescribe and shall perform such duties as may be designated by 
the by-laws. [R. C. 1905, § 4550; 1890, ch. 72, § 7; R. C. 1899, § 3189.] 

§ 5024. Articles, what may contain. Dissolution. It may be provided in 
the articles of incorporation of any corporation formed under this article 
that such corporation and the members thereof shall be subject to the juris- 
diction of some grand, supreme or sovereign lodge or other body or bodies 
of the association or fraternity to- which the lodge or other organization 
forming such corporation may belong and that in case such supreme, grand or 
sovereign lodge, or other superior body or bodies shall at any time revoke or 
suspend the charter granted by it to such subordinate lodge or other organi- 
zation, or whenever by the laws and usages of the organization of which 
such subordinate body forms a part, the said subordinate body shall become 
defunct, then the corporate powers of such lodge or other subordinate organi- 
zation shall cease and determine, except that such corporation as such shall 
have power to sell, convey and dispose of its property and collect debts due 
it; and all such property and debts shall be delivered up to the grand, 
supreme or sovereign lodge or other body or bodies of the association or frater- 
nity to which such subordinate body forming such corporation may belong 
or owe allegiance in accordance with the law and usages of said fraternity 
or association. [R. C. 1905, § 4551; 1890, ch. 72, § 8; 1891, ch. 49, § 1; BR. C. 
1899, § 3190.] 


ARTIOLE 4.— STATUS AND ORGANIZATION OF FRATERNAL CORPORATIONS. 


§ 5025. Fraternities and associations. Associations known as lodges, chap- 
ters, posts, encampments, councils, commanderies, consistories and other simi- 
lar organizations, having a seal and working under a charter issued by some 
grand or sovereign body of a like character to themselves, of the fraternities 
or associations commonly known as the various organizations of Free Masons, 
Independent Order of Odd Fellows, Grand Army of the Republic, Knights of 
Pythias and other similar benevolent or charitable fraternities or associations, 
not organized for profit or for fraternal insurance, located in this state, shall, 
from and after the taking effect of this article, be deemed to be corporations, 
notwithstanding no articles of incorporation have been filed, and no charter 


granted by this state. [R. C. 1905, § 4552; 1901, ch. 89, § “I 
Conclusiveness of decision of tribunals of fraternal societies. 49 L.R.A. 353. 


§ 5026. Charter. Copy of to be filed with the secretary of state and regis- 
ter of deeds. Fees of. Every such association now in existence shall, within 
thirty days of the taking effect of this article, and every association hereinafter 
organized shall, within thirty days after perfecting such organization and 
electing its officers, file with the secretary of state a copy of its charter under 
which it works, certified by the secretary of such organization, under the 
seal thereof, and shall likewise deposit a copy of such charter so certified in 
the office of the register of deeds of the county in which such body is located, 
and the secretary of state shall be paid a fee of five dollars therefor, and the 
register of deeds the same fee as for filing a chattel mortgage. At the same 
time, such association or organization shall cause to be deposited with the 
secretary of state a statement signed by the chief officer of such association 
and attested by its secretary, showing: 

1. The name by which such association or organization shall be known, 
which shall correspond with the name given to it in its charter if there be one. 

2. The place where it is, or shall be located. 

3. The time during which it shall exist. 

4. The names and designations of its elective officers, the names and 
number of its board of directors or trustees, the names and number of its 
finance committee, if any, then serving as such officers, trustees or finance 
committee, until the election or qualification of their successors in office. 
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od. The name of the grand, supreme or sovereign lodge, or other superior 
body or bodies to which it owes allegiance. 

6. If the private property of its members is liable for its association debts, 
to what extent. 

7. The maximum limit of its indebtedness, which in no case shall exceed 
one hundred thousand dollars. [R. C. 1905, § 4553; 1901, ch. 89, § 2.] 

Incorporated club whose articles provide that members shall not be liable for corporate 
debts, is owner of liquor sold by club. State v. Mudie, 22 S. D. 41, 115 N. W. 107. 

§ 5027. By-laws. Copy of to be filed with secretary of state. Every such 
association shall within three months after the taking effect of this article, 
or within three months after the filing of certificate above mentioned, file 
in the office of the secretary of state a copy of such by-laws as pertain to the 
election of the directors or trustees, officers and the appointment of its finance 
committee, if any, and the management of its business affairs. Such copy 
so filed shall be certified by its directors, or trustees, as being a true copy 
of all such by-laws as relate to the subject above specified, and within one 
month after the adoption of any new by-law, or the repeal or amendment of 
any by-law, relating to such subject, a copy thereof, duly certified by the 
directors or trustees, shall be filed with the secretary of state. [R. C. 1905, 
§ 4554; 1891, ch. 89, § 3.] 

§ 5028. Failure to comply. Penalty. Any such association failing to 
comply with either section 5026 or 5027 shall forfeit to the state the sum of 
five dollars to be collected by suit. [R. C. 1905, § 4555; 1901, ch. 89, § 4.] 

§ 5029. Duration. The duration of such association shall be perpetual, or 
for such a length of time as is shown by the certificate filed as hereinbefore 
provided for. [R. C. 1905, § 4556; 1901, ch. 89, § 5.] 

§ 5080. Powers. Any such association has power: 

1. To have succession by its associate name. 

2. To sue and be sued in any court. 

3. To make and use a common seal and alter the same at pleasure. 

4. In its associate name to purchase, hold and transfer and convey real 
and personal property. 

5. To appoint such subordinate officers and agents as the business of the 
association may require and allow them suitable compensation. 

6. To make by-laws, not inconsistent with the law of the land, for the 
management of its affairs and property. 

7. To admit members and to suspend, reinstate or expel its members under 
the rules, by-laws and customs of such association. 

8. To enter into any obligation or contract essential to the transaction 
of its affairs, or authorized by a vote of its members. 

9. To apply its funds and property to charitable and benevolent objects 
pursuant to the purpose for which such association is organized. [R. C. 1905, 


§ 4557; 1901, ch. 89, § 6.] 


§ 5031. Property, power to acquire. Any such association shall have power 
to acquire property, both real and personal, by purchase, devise or bequest, 
to an amount not exceeding one hundred thousand dollars in value, and to 
hold the same, and may sell, exchange or mortgage any or all property held or 
owned by it, in the manner determined by its by-laws or by a majority vote 
of its members present at a meeting called for such purpose. [R. C. 1905, 
§ 4558; 1901, ch. 89, § 7.] 

§ 5032. Contracts and investments. Any such association may make con- 
tracts and invest its funds in the name of such association, contract debts, 
issue bonds or other evidence of its indebtedness for money, labor done, 
or money or property actually received, and to a total indebtedness not to 
exceed in amount the value of its corporate property, both real and personal, 
actually owned by such association. [R. C. 1905, § 4559; 1901, ch. 89, § 8.] 

§ 5033. Membership. The membership of any such association shall be 
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fixed and determined, each one according to its laws, rules, customs and 
usages. [R. C. 1905, § 4560; 1901, ch. 89, § 9.] 

§ 5034. Directors, trustees and officers. Any such association under this 
article shall elect its directors or trustees and its officers and call and hold 
its meetings at the time, and in the manner, prescribed by its by-laws, or by 
the laws, rules, customs and usages of its supreme, grand or superior body. 
The elective officers, including directors or trustees, shall be such as its 
superior body may require or the by-laws shall prescribe, and shall perform 
er ey as may be designated by the by-laws. [R. C. 1905, § 4561; 1901, 
ch. 89, § 10.] 

§ 6035. Directors or trustees. Organization. Such associations may have 
a board of directors or trustees consisting of one, and not more than eleven 
members, who shall perform the duties usually performed by the board of 
directors of business corporations, or as may be prescribed by the by-laws, and 
such board may organize and elect a president, vice-president, secretary and 
treasurer thereof, and the secretary thereof shall preserve a record of all meet- 
ings and transactions of such board, which shall be at all times open to the 
me ae ‘ any member of such association. [R. C. 1905, § 4562; 1901, 
eh. 89, § 11. 

§ 5086. Property liable for debts. The property of any such association, 
both real and personal, shall be liable for the debts thereof; provided, that 
this shall not be construed as applying to the properties or paraphernalia 
used in the initiatory or degree work of such lodge, chapter, post, encamp- 
ment, council, commandery, consistory or other similar organization, or to 
the rituals and other books pertaining to the written or unwritten work. 
[R. C. 1905, § 4563; 1901, ch. 89, § 12.] 

§ 5087. Private property not liable for corporation debts. The private 
property of the members of such association shall not be liable for its corpo- 
rate debts except by vote of its members, and then only the private property 
of such members as are present at a meeting and voting in the affirmative 
upon such a proposition, which vote shall be by yeas and nays, and the minutes 
of such meeting shall show the names of those voting in the affirmative and of 
those voting in the negative, which record shall be prima facie evidence of the 
facts therein contained ; provided, however, that the property of each director, 
trustee or other officer incurring or authorizing an indebtedness in excess of 
the value of all the corporate property of such association, both real and 
personal, shall be liable for such excess expenditures, except of such officers 
as may file with the secretary of such association, at the time such excess 
indebtedness is authorized or incurred, a written objection thereto, or is 
absent from the meeting authorizing or incurring such excess indebtedness. 
[R. C. 1905, § 4564; 1901, ch. 89, § 138.] 

§ 5038. Association shall not issue stock. Any such association shall not 
issue any stock, nor any member thereof have or acquire any divisional share 
in the property belonging to such association, nor the right to sell, transfer 
or convey, any right, property or membership therein; nor shall any estate 
in any property of such association vest in the heirs of any member at his 
death, but all of his right, title and interest in such association shall cease 
and determine at his death or upon ceasing to be a member thereof. [R. C. - 
1905, § 4565; 1901. ch. 89, § 14.] : 

§ 5039. Association shall not declare dividends or divide property. No such 
association shall declare any dividends or divide its property among its 
members during the existence of such association, and upon its dissolution, 
its property shall be disposed of after all its just debts are paid, in a manner 
provided for by a majority vote of all the members of such association present 
at a meeting duly called for such purpose; provided, however, that before 
any such distribution is made, or division had, its elective officers shall file 
a certificate in the office of the register of deeds in the county in which such 
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association is located, stating that all its debts are paid, and any officer signing 
such a certificate shall be personally liable in his private estate for any debt 
of such an association outstanding and unpaid; and provided, however, that 
all such property and debts due to such association shall be delivered up to 
the grand, supreme or sovereign lodge or other body or bodies of the asso- 
ciation or fraternity to which such subordinate body forming such association 
may belong or owe allegiance, if required by the law and usages of such 
fraternity or association. [R. C. 1905, § 4566; 1901, ch. 89, § 15.] 

§ 5040. Charter, when revoked or suspended. Whenever the supreme, grand 
or sovereign lodge or other superior body or bodies, shall at any time revoke 
or suspend the charter granted by it to such subordinate lodge or other 
organization, or whenever by the laws and usages of the organization of which 
such subordinate body forms a part, or by operation of any law of this state, 
or by a vote of the majority of its members called for such purpose, when 
not in conflict with the laws of its superior body, the said subordinate body 
shall become defunct, then the corporate powers of such lodge, or other subor- 
dinate organization shall cease and determine, except that the directors or 
trustees last elected shall act as trustees to close up its affairs, and may 
collect the debts due such association, settle the debts contracted by such 
association, and to pay such debts, shall have power to sell, convey and dispose 
of its property, or sufficient thereof to do so, and the remainder of its prop- 
erty, both real and person, shall then be disposed of as in this article; 
provided, that all rituals, books, properties and paraphernalia relating to, 
or used in, the secret work of such lodge, chapter, post, encampment, council, 
commandery, consistory or other similar organization, shall be delivered by 
sald directors or trustees to the supreme, grand or sovereign lodge, or other 
superior body to which such lodge, chapter, post, encampment, council, com- 
mandery, consistory or other similar organization is subordinate. [R. C. 1905, 
§ 4567; 1901, ch. 89, § 16.] 

§ 5041. Service of process, how made. Service of process against such asso- 
ciations shall be made as provided for service of process upon other corpo- 
rations, and conveyances of its real estate shall be signed by its chief officer, 
or person acting as such, and attested by its secretary, or other like officer 
under its association seal. [R. C. 1905, § 4568; 1901, ch. 89, § 17.] 

§ 5042. This article shall not apply to such societies of this character as 
have already incorporated under provisions of law prior to the taking effect 
of this article, or which may elect to so incorporate. [R. C. 1905, § 4569; 
1901, ch. 89, § 18.] 


ARTICLE 5.— FRATERNAL BENEFICIARY ASSOCIATIONS. 
This article is perhaps superseded in part by the provisions in article 6, sections 5059— 
5090. See section 5061a and the last paragraph in section 5088. 

§ 5043. Fraternal beneficiary societies. A fraternal beneficiary association | 
is hereby declared to be a corporation, society or voluntary association, formed 
or organized and carried on, for the sole benefit of its members and their 
beneficiaries and not for profit. Each association shall have a lodge system, 
with ritualistic form of work and representative form of government, and 
shall make provision for the payment of benefits in case of death, and may 
make provision for the payment of benefits in case of sickness, temporary 
or permanent physical disability, either as the result of disease, accident or 
old age, provided the period in life at which payment of physical disability 
benefits on account of old age commences, shall not be under seventy years, 
subject to their compliance with its constitution and laws. The fund from 
which the payment of such benefits shall be made, and the fund from which 
the expenses of such association shall be defrayed, shall be derived from 
assessments or dues collected from its members. Payment of death benefits 
shall be to the families, heirs, blood relatives, affianced husband or affianced 
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‘wife of, or to persons dependent upon the member. Such association shall be 
governed by this article and shall be exempt from the provisions of insurance 
laws of this state, and no law hereafter passed shall apply to them unless 
they be expressly designated therein. Any such fraternal beneficial asso- 
ciation may create, maintain, disburse and apply a reserve or emergency fund 
a ricit with its constitution or by-laws. [R. C. 1905, § 4570; 1901, 
ch. 90, § 1.] 

Who is a “dependent” within statute or rules defining beneficiaries of mutual benefit 

societies. 2 L.R.A.(N.S.) 653; 36 L.R.A.(N.S.) 208; 37 L.R.A.(N.S.) 1191. 

§ 5044. How to proceed. All such associations coming within the descrip- 
tion, as set forth in section 5043, organized under the laws of this or any other 
state, province or territory, and now doing business in this state, may con- 
tinue such business; provided, that they hereafter comply with the provisions 
of this article regulating annual reports and the designation of the commis- 
sioner of insurance as the person upon whom process may be served as herein- 
after provided. [R. C. 1905, § 4571; 1901, ch. 90, § 2.] 
~ § 5045. How to do business in this state. Any such association coming 
within the description, as set forth in section 5043, organized under the laws 
of any other state, province or territory, and not now doing business in this 
state, shall be admitted to do business within this state when it shall have 
filed with the commissioner of insurance, a duly certified copy of its charter 
and articles of association, and a copy of its constitution or laws, certified 
to by its secretary or corresponding officer, together with the appointment of 
the commissioner of insurance of this state as a person upon whom process 
may be served as hereinafter provided; and, provided, that such association 
shall be shown to be authorized to do business in the state, province or terri- 
tory in which it is incorporated or organized, in case the laws of such state, 
province or territory shall provide for such authorization ; and in case the laws 
of such state, province or territory do not provide for any formal authoriza- 
tion to do business on the part of such association, then such association shall 
be shown to be conducting its business in accordance with the provisions of 
this article, for which purpose the commissioner of insurance of this state 
may personally, or by some person to be designated by him, examine into 
the condition, affairs, character and business methods, accounts, books and 
investments of such association at its home office, which examination shall 
be at the expense of such association, and shall be made within thirty days 
after the demand thereof, and the expense of such examination shall be lim- 
ited to one hundred dollars. [R. C. 1905, § 4572; 1901, ch. 90, § 3.] 

§ 5046. Must file certificate of authorization. Any association doing busi- 
ness under this article shall be permitted to do business upon filing annually 
with the commissioner of insurance of this state, the certificate of authoriza- 
tion of the insurance department of the state, province or territory in which 
it is incorporated or organized; provided, however, in case of failure to file 
said certificate by any such association, or in case the commissioner of insur- 
ance shall deem it necessary, he shall have power to examine, either personally 
or by some person designated by him, into the condition, affairs, character, 
business methods, accounts, books and investments of such association, at its 
home office, which examination shall be at the expense of the association; 
the amount thereof shall not exceed one hundred dollars in associations with 
no reserve or emergency fund, and two hundred dollars for associations with 
a reserve or emergency fund. [R. C. 1905, § 4573; 1901, ch. 90, § 4.] 

§ 5047. Must make annual report. Every such association doing business 
in this state shall, on or before the first day of March of each year, make and 
file with the commissioner of insurance of this state, a report of its affairs 
and operations during the year ending on the thirty-first day of December, 
immediately preceding, which annual report shall be in lieu of all other reports 
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required by any other law. Such reports shall be upon blank forms, to be 
provided by the commissioner of insurance, or may be printed in pamphlet 
form, and shall be verified under oath by the duly authorized officers of such 
association, and shall contain answers to the following questions: 

. Number of certificates issued during the year, or members admitted. 

. Amount of indemnity effected thereby. 

. Number of losses or benefit liabilities incurred. 

- Number of losses or benefit liabilities paid. 

. The amount received from each assessment for the year. 

. Total amount paid members, beneficiaries, legal representatives or heirs. 
. Number and kind of claims for which assessments have been made. 

. Number and kind of claims compromised or resisted, and statement of 
reasons. 

; 9. Does association charge annual or other periodical dues or admission 
ees? 

10. How much on each one thousand dollars, annually or per capita, as the 
case may be. 

11. Total amount received, from what source and the disposition thereof. 

12. Total amount of salaries paid to officers. 

13. Does the association guarantee, in its certificate, fixed amounts to be 
paid, regardless of amount realized from assessments, dues, admission fees 
and donations? 

14. If so, state amount guaranteed, and the security of such guaranty. 

15. Has the association a reserve fund? 

16. If so, how is it created, and for what purpose, the amount thereof, and 
how invested ? 

17. Has the association more than one class? 

18. If so, how many, and the amount of indemnity in each? 

19. Number of members in each class. 

20. If voluntary, so state, and give date of organization. 

21. If organized under the laws of this state, under what law, and at what 
time; giving chapter and year and date of the passage of the act. 

22. If organized under the laws of any other state, province or territory, 
state such fact, and the date of organization, giving chapter and year and 
date of passage of the act. 

23. Number of certificates of beneficiary membership lapsed during the year. 

24, Number in force at beginning and end of year; if more than one class, 
number in each class. 

25. Names and addresses of its president, secretary and treasurer or corre- 
sponding officers. 

The commissioner of insurance is authorized and empowered to address any 
additional inquiries to any such association, in relation to its doings or con- 
dition or any other matter connected with its transaction, relative to the 
business contemplated by this article; and such officers of such association, as 
the commissioner of insurance may require, shall promptly reply in writing, 
under oath, to all such inquiries. [R. C. 1905, § 4574; 1901, ch. 90, § 5.] 

-§ 5048. When principal office is not in the state. Each such association now 
doing, or hereafter admitted to do, business within this state, and not having 
its principal office within this state, and not being organized under the laws 
of this state, shall appoint, in writing, the commissioner of insurance, and his 
successors in office, to be its true and lawful attorney, upon whom all lawful 
process in any action or proceeding against it must be served, and in such 
writing shall agree that any lawful process against it, which is served on 
said attorney, shall be of the same legal force and validity as if served upon 
the association, and that the authority shall continue in force so long as any 
liability remains outstanding in this state. Copies of such certificate, certified 
by said commissioner of insurance, shall be deemed sufficient evidence thereof, 
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and shall be admitted in evidence with the same force and effect as the original 
thereof might be admitted. Service upon such attorney shall be deemed 
sufficient service upon such association. When legal process against any such 
association is served upon said commissioner of insurance, he shall immedi- 
ately notify the association of such service by letter, prepaid and directed 
to its secretary or corresponding officer, and shall within two days after such 
service forward in the same manner a copy of the process served on him to 
such officer. The plaintiff in such process so served shall pay to the com- 
missioner of insurance, at the time of such service, a fee of three dollars, 
which shall be recovered by him as a part of the taxable costs, if he prevails 
in the suit. The commissioner of insurance shall keep a record of all 
processes served upon him, which record shall show the day and hour when 
such service was made. [R. C. 1905, § 4575; 1901, ch. 90, § 6.] 

§ 5049. Insurance commissioner issues permit. The commissioner of insur- 
ance of this state shall, upon application of any association having the right 
to do business within this state, as provided by this article, issue to such 
association annually a permit in writing authorizing such association to do 
business within this state, for which permit and all proceedings in connection 
therewith, such association shall pay to said commissioner the fee of fifteen 
dollars. [R. C. 1905, § 4576; 1901, ch. 90, § 7.] 

§ 5050. File articles of incorporation. Every fraternal or beneficiary society 
or association which undertakes to furnish indemnity to its members or their 
families, which is not incorporated under the laws of another state, shall 
before doing business in this state, incorporate under the provisions of article 3 
of this chapter, and in addition sha!l file with the commissioner of insurance 
a duly certified copy of its articles of incorporation, and a copy of its con- 
stitution and laws, duly certified by its secretary or corresponding officer, 
and shall in all respects comply with, and be subject to, the provisions of 
this article so far as the same are applicable. Such commissioner of insurance 
shall, before issuing a permit to such corporation to do business, examine into 
its character and ascertain that it in all things has complied with the require- 
ments of this article. [R. C. 1905, § 4577; 1901, ch. 90, § 8.] 

§ 5051. Paid agents, when employed. Such association shall not employ 
paid agents in soliciting or procuring members, except in the organization 
or building up of subordinate bodies, or granting members inducements to 
procure new members. [R. C. 1905, § 4578; 1901, ch. 90, § 9.] 

§ 5052. Contract not valid. No contract with any such association shall 
be valid when there is a contract, agreement or understanding between the 
member and the beneficiary that the beneficiary, or any person for him, shall 
pay such member’s assessments or dues, or either of them. [R. C. 1905, § 4579; 
1891, ch. 90, § 10.] 

§ 5058. Benefit not liable to attachment. The money or other benefit, 
charity, relief or aid to be paid, provided or rendered by any association 
authorized to do business under this article, shall not be liable to attachment 
by trustee, garnishee or other process, and shall not be seized, taken, appro- 
priated or applied by any legal or equitable process, or by operation of law, 
to pay any debt or liability of a certificate holder, or of any beneficiary named 
in a certificate, or any person who may have any right thereunder. [R. C. 
1905, § 4580; 1901, ch. 90, § 11.] 

§ 5054. Must show mortuary assessment rate. No association, not admitted 
to transact business within this state prior to the taking effect of this article, 
shall be incorporated, or given a permit, or certificate of authority to transact 
business within this state, as provided for by this article, unless it shall first 
be shown that the mortuary assessment rates, provided for in whatever plan 
or business it has adopted, are not lower than is indicated as necessary by 
the following mortality table: 
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No. Living. 


100,000 
99500 
98,999 
98 497 
97,994 
97,489 
96,982 
96,472 
95,959 
95 442 
94,920 
94,393 
93 860 
93 320 
92.772 
92215 
91,648 
91,070 
90,479 
89,873 
89,251 
88 611 
87,951 
87,268 
86,560 
85,826 
85,065 
84,275 
83,453 
82.596 
81,702 
80,767 
79,786 
78,757 
77,674 
76,534 
75,332 
74,062 
72,720 
71,302 
69,801 
68,213 
66,532 
64,754 
62,874 
60,889 
58,795 
56,589 
54,271 
51,841 
49 302 
46,657 
43.913 
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No. Dying. 
500 
001 
502 
003 
505 
507 
910 


§ 5054 


Probability 
of Dying. 


.005000 
005035 
005071 
005107 | 
005153 
005201 
005259 
.005318 
.005388 
005469 
005552 
005647 
005753 
005872 
.006004 
006149 
006307 
006490 
006698 
006921 
007171 
.007448 
.007766 
008113 
008480 
008867 
009287 
009754 
.0102693 
0108238 
0114440 
.0121337 
0128970 
0137511 
.0146767 
.0157054 
0168587 
0181200 
0194994 
0210513 
0227504 
0246434 
.0267240 
.0290330 
0315711 
.0343904 
0375206 
.0409620 
.0447753 
.0489767 
.0536489 
.0588122 
0644912 


§§ 5054-5057 


CIVIL CODE. 


FRATERNAL CONGRESS MORTALITY TABLE — Continued. 


Religious, Educational and 


Probability 
Age. No. Living. No. Dying. of Dying. 
73 41,081 2,909 .0708113 
74 38,172 2,969 0777795 
15 35,203 3.009 0854737 
76 32,194 3,026 .0939927 
17 29,168 3,016 1034010 
718 26,152 2,977 1138345 
719 23,175 2,905 1253506 
80 20,270 2°799 1385163 
81 17,471 2,659 1521951 
$2 14,812 2,485 .1677694 
33 12,327 2,280 1849599 
34 10,047 2,050 1855707 
85 7,997 1,800 2250844 
86 6,197 1,539 2483460 
87 4.658 1.277 2741520 
88 3,381 1,023 .3025732 
89 2,358 788 0341815 
90 1570 | 579 3687898 
91 991 404 .4076690 
92 587 264 4497445 
93 323 161 4984520 
94 | 162 89 5493827 
95 73 44 .6027397 
96 29 19 6551724 
97 10 7 .7000000 
98 3 3 1.0000000 


[R. C. 1905, § 4581; 1901, ch. 90, § 12.] 

§ 5055. How governed. Any ‘such association, organized under the laws of 
this state, may provide for the meetings of its legislative or governing body 
in any other state, province or territory, wherein such association shall have 
subordinate bodies, and all business transacted at such meetings shall be 
valid in all respects, as if such meetings were held within this state, and where 
the laws of any such association provide for the election of its officers by votes 
to be cast in its subordinate bodies, the votes so cast in its subordinate bodies 
In any other state, province or territory, shall be valid as if cast within this 
state. [R. C. 1905, § 4582; 1901, ch. 90, § 13.] 

§ 5056. Fraudulent statements. Penalty. Any person, officer, member or 
examining physician, who shall knowingly or willfully make any false or 
fraudulent statement or representation, in or with reference to any applica- 
tion for membership, or for the purpose of obtaining any money or benefit 
in any association transacting business under this article, shall be guilty of 
a@ misdemeanor, and upon conviction shall be punished by a fine of not less than 
one hundred dollars, nor more than five hundred dollars, or imprisonment in 
the county jail for not less than thirty days, nor more than one year, or both, 
in the discretion of the court; and any person who shall willfully make a false 
statement of any material fact or thing in a sworn statement as to the death 
or disability of a certificate holder in any such association, for the purpose 
of procuring payment of a benefit named in the certificate of such holder, 
and any person who shall willfully make any false statement in any verified 
report or declaration, under oath, required or authorized by this article, shall 
be guilty of perjury, and shall be proceeded against and punished as pro- 
vided by the statutes of this state in relation to the crime of perjury. [R. C. 
1905, § 4583; 1901, ch. 90, § 14.] 

§ 5057. Refusing to make statement. Penalty. Any such association refus- 
ing or neglecting to make the report, as provided in this article, shall be 
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excluded from doing business within this state. The commissioner of insur- 
ance must, within sixty days after failure to make such report, or in case 
any such association shall exceed its powers, or shall conduct its business 
fraudulently, or shall fail to comply with any of the provisions of this article, 
give notice in writing to the attorney-general, who shall immediately com- 
mence an action against any such association to enjoin the same from carry- 
ing on any business. No injunction against any such association shall be 
granted by any court, except on application by the attorney-general, at the 
request of the commissioner of insurance, whether the state, or a member, 
-or other party, seeks relief. No association so enjoined shall have authority 
to continue business until such report shall be made, or overt act or violations 
complained of shall have been corrected, nor until the costs of such action 
be paid by it, provided the court shall find that such association was in default 
as charged, whereupon the commissioner of insurance shall reinstate such 
association, and not until then shall such association be allowed to again do 
business in this state. Any officer, agent or person acting for any association 
or subordinate body thereef within this state, while such association shall 
be so enjoined or prohibited from doing business pursuant to this article, 
shall be deemed guilty of a misdemeanor, and on conviction thereof, shall be 
punished by a fine not less than twenty-five dollars nor more than two hun- 
dred dollars, or by imprisonment in the county jail for not less than thirty 
days nor more than one year, or by both such fine and imprisonment, in the 
discretion of the court. [R. C. 1905, § 4584; 1901, ch. 90, § 15.] 

§ 5058. Penalty for failure to comply. Any person who shall act within 
this state, as an officer, agent or otherwise, for any association, which shall 
have failed, neglected or refused to comply with, or shall have violated any 
of the provisions of this article, or shall have failed or neglected to procure 
from the commissioner of insurance a proper certificate of authority to trans- 
act business, as provided for by this article, shall be subject to the penalty 
provided in the last preceding section for the misdemeanor therein specified. 
[R. C. 1905, § 4585; 1901, ch. 90, § 16.] 


ARTICLE 6.— FRATERNAL BENEFIT SOCIETIES. 


§ 5059. Fraternal benefit societies defined. Any corporation, society, order 
or voluntary association, without capital stock, organized and carried on 
solely for the mutual benefit of its members and their beneficiaries, and not 
for profit, and having a lodge system with ritualistic form of work and repre- 
sentative form of government, and which shall make provisions for the pay- 
ment of death benefits in accordance with section 5062, is hereby declared to be 


a fraternal benefit society. [1913, ch. 191, § 1.] 
See the note under the title of article 5 immediately preceding section 5043. 


§ 5060. Lodge system defined. Any society having a supreme governing or 
legislative body, and subordinate lodges or branches by whatever name known, 
into which members shall be elected, initiated and admitted in accordance with 
its constitution, laws, rules, regulations and prescribed ritualistic ceremonies, 
which subordinate lodges or branches shall be required by the laws of such 
society to hold regular or stated meetings at least once in each month, shall 
be deemed to be operating on the lodge system. [1913, ch. 191, § 2.] 

8 5061. Representative form of government defined. Any such society shall 
be deemed to have a representative form of government when it shall provide 
in its constitution and laws for a supreme legislative or governing body, com- 
posed of representatives elected either by the members or by delegates elected 
directly or indirectly by the members, together with such other members as 
may be prescribed by its constitution and laws; provided, that the elective 
members shall constitute a majority in number and have not less than two- 
thirds of the votes, nor less than the votes required to amend its constitution 
and laws, and provided further, that the meetings of the supreme or governing 
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body, and the election of officers, representatives or delegates shall be held 
as often as once in four years. The members, officers, representatives or dele- 
eh of a fraternal benefit society shall not vote by proxy. [1913, ch. 191, 
§ 5061a. Exemptions. Except as herein provided, such societies shall be 
governed by this article, and shall be exempt from all provisions of the insur- 
ance laws of this state, not only in governmental relations with the state, ‘ut 
for every other purpose, and no law hereafter shall apply to them unless they 
be expressly designated therein. [1913, ch. 191, § 4.] 

§ 5062. Benefits. Subsection 1. Every society transacting business under 
thas article shall provide for the payment of death benefits, and may provide 
for the payment of benefits in case of temporary or permanent physical dis- 
ability, either as the result of disease, accident, or old age; provided, the period 
of life at which the payment of benefits or disability on account of old age 
shall commence, shall not be under seventy years; and may provide for monv- 
ments or tombstones to the memory of its deceased members, and for the pay- 
ment of funeral benefits. Such society shall have the power to give a member, 
when permanently disabled or on attaining the age of seventy, all, or such 
portion of the face value of his certificate as the laws of the society may pro- 
vide; provided, that nothing in this act contained shall be so construed as to 
prevent the issuing of benefit for a term of years less than the whole of life, 
which are payable upon the death or disability of the member occurring within 
the term for which the benefit certificate may be issued. Such society shall, 
upon written application of the member, have the power to accept a part of 
the periodical contributions in cash, and charge the remainder, not exceed- 
ing one-half of the periodical contribution, against the certificate with interest 
payable or compounded annually at a rate not lower than four per cent per 
annum; provided, that this privilege shall not be granted except to societies 
which have readjusted or may hereafter readjust their rates of contributions, 
and to contracts affected by such readjustment. 

Subsection 2. Any society which shall show by the annual valuation herein- 
after provided for that it is accumulating and maintaining the reserve not. 
lower than the usual reserve computed by the American experience table and 
four per cent interest, may grant to its members extended and paid up pro- 
tection, or such withdrawal equities as its constitution and laws may provide; 
provided, that such grants shall in no case exceed in value the portion of the 
Sey to the credit of such members to whom they are made. [1913, ch. 191, 
§ 5063. Beneficiaries. The payment of death benefits shall be confirmed (con- 
fined) to wife, husband, relative by blood to the fourth degree, father-in-law, 
mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, step- 
children, children by legal adoption, or to a person or persons dependent upon 
the member ; provided, that if after the issuance of the original certificate the 
member shall become dependent upon an incorporated charitable institution, 
he shall have the privilege with the consent of the society to make such institu- 
- tion his beneficiary. Within the above restrictions, each member shall have 
the right to designate his beneficiary, and from time to time have the same 
changed in accordance with the laws, rules and regulations of the society, and 
no beneficiary shall have or obtain any vested interest in the said benefit. 
until the same has become due and payable upon the death of the said mem- 
ber ; provided, that any society may, by its laws, limit the scope or beneficiaries 
within the above classes. [1913, ch. 191, § 6. 


Who is a “ dependent ” within statute or rules defining beneficiaries of mutual benefit 
societies. 2 L.R.A.(N.S.) 653; 36 L.R.A.(N.S.) 208; 37 L.R.A.(NS.) 1191. 


§ 5064. Qualifications of membership. Any society may admit to beneficial 
membership any person not less than sixteen and not more than sixty years 
of age, who has been examined by a legally qualified physician, and whose 
examination.has been supervised and approved in accordance with the laws of 
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the society; provided, that any beneficiary member of such society who shall 
apply for a certificate providing for disability benefits, need not be required to 
pass an additional medical examination therefor. Nothing herein contained 
ace Keer such society from accepting general or social members. [1913, 
ch. ,§ 7. 

§ 5065. Certificate. Every certificate issued by any such society shall 
specify the amount of benefit provided thereby, and shall provide that the 
certificate, the charter or articles of incorporation, or, if a voluntary association, 
the articles of association, the constitution and laws of the society and the 
applications for membership and medical examination, signed by the applicant, 
and all amendments to each thereof, shall constitute the agreement between 
the society and the member, and copies of the same certified by the secretary 
of the society, or corresponding officer, shall be received in evidence of the 
terms and conditions thereof, and any changes, additions or amendments to 
said charter or articles of incorporation, or articles of association, if a 
voluntary association, constitution or laws duly made or enacted subse- 
quent to the issuance of the benefit certificate shall bind the member and his 
beneficiaries and shall govern and control the agreement in all respects the 
same as though such changes, additions or amendments had been made prior 
et Bhs ‘aa force at the time of the application for membership. [1913, 
ch. 191, § 8. 

§ 5066. Funds. Subsection 1. Any society may create, maintain, invest, 
disburse and apply an emergency, surplus or other similar fund in accord- 
ance with its laws. Unless otherwise provided in the contract, such funds 
shall be held, invested and disbursed for the use and benefit of the society, 
and no member or beneficiary shall have or acquire individual rights therein 
or become entitled to any apportionment or the surrender of any part thereof, 
except as provided in subsection 2 of section 5062. The funds from which 
benefits shall be paid and the funds from which the expenses of the society 
’ shall be defrayed, shall be derived from periodical or other payments by the 
members of the society and accretions of said funds; provided, that no society 
' domestic or foreign, shall hereafter be incorporated or admitted to transact 
business in this state which does not provide for stated periodical contribu- 
tions sufficient to provide for meeting the mortuary obligations contracted, 
when valued upon the basis of the national fraternal congress table of 
mortality as adopted by the national fraternity congress, August 23, 1899, or 
any higher standard with interest assumption not more than four per cent 
per annum, nor write or accept members for temporary or permanent dis- 
ability benefits except upon tables based upon reliable experience, with an 
rani assumption not higher than four per cent per annum. [1913, ch. 191, 
Subsection 2. Deferred payments or installments of claims shall be con- 
sidered as fixed liabilities on the happening of the contingency upon which 
such payments or installments are thereafter to be paid. Such liability shall 
be the present value of such future payments of installments upon the rate 
of interest and mortality assumed by the society for valuation, and every 
society shall maintain a fund sufficient to meet such liabilities regardless of 
proposed future collections to meet any such liabilities. 

§ 5067. Investments. Every society shall invest its funds only in securities 
permitted by the laws of this state for the investment of the assets of life 
insurance companies; provided, that any foreign society permitted or seeking 
to do business in this state, which invests its funds in accordance with the 
laws of the state in which it is incorporated, shall be held to meet the require- 
ments of this article for the investment of funds. [1913, ch. 191, § 10.] 

§ 6068. Distribution of funds. Every provision of the laws of the society 
for the payment by members of such society, in whatever form made, shall 
distinctly state the purpose of the same and the proportion thereof which 
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may be used for expenses, and no part of the money collected for mortuary 
or disability purposes, or the net accretions of either or any of said funds 
shall be used for expenses. [1913, ch. 191, § 11.] 


. Distribution of assets of insolvent insurance company. 38 L.R.A. 97. 

§ 5069. Organization. Seven or more persons, citizens of the United 
States, and a majority of whom are citizens of this state, who desire to form 
a fraternal benefit society, as defined by this article, may make and sign 
(giving their addresses) and acknowledge before some officer competent to 
ear See neioe of deeds, articles of incorporation, in which shall be 
stated : 

Ist. The proposed corporate name of the society, which shall not so closely 
resemble the name of any society or insurance company already transacting 
business in this state as to mislead the public or to lead to confusion ; 

2nd. The purpose for which it is formed — which shall not include more 
liberal powers than are granted by this article, provided that any lawful, 
social, intellectual, educational, charitable, benevolent, moral or religious ad- 
vantages may be set forth among the purposes of the society —and the 
mode in which its corporate powers are to be exercised; 

3rd. The names, residences and official titles of all the officers, trustees, 
directors or other persons who are to have and exercise the general control 
and management of the affairs and funds of the society for the first year, or 
until the ensuing election, at which all such officers shall be elected by the 
supreme legislative or governing body, which election shall be held not later 
than one year from the date of the issuance of the permanent certificate. 

Such articles of incorporation and duly certified copies of the constitution 
and laws, rules and regulations, and copies of all proposed form of benefit 
certificates, applications therefor and circulars to be issued by such society, 
and a bond in the sum of five thousand dollars, with sureties approved by 
the commissioner of insurance, conditioned upon the return of the advance 
payments, as provided in this section, to applicants, if the organization is 
not completed within one year, shall be filed with the commissioner of insur- 
ance, who may require such further information as he deems necessary, and 
if the purposes of the society conform to the requirements of this article, 
and all provisions of law have been complied with the commissioner of insur- 
ance shall so certify and retain and record (or file) the articles of incor- 
poration, and furnish the incorporators a preliminary certificate authorizing 
said society to solicit members as hereinafter provided. 

- Upon receipt of said certificate from the commissioner of insurance said 
society may solicit members for the purpose of completing its organization 
and shall collect from each applicant the amount of not less than one regular 
monthly payment, in accordance with its table of rates as provided by its 
constitution and laws, and shall issue to each such applicant a receipt for the 
amount so collected. But no such society shall incur any liability other 
than for such advanced payments, nor issue any benefit certificate nor pay 
or allow, or offer or promise to pay or allow to any person any death or 
disability benefit until actual bona fide applications for death benefit certifi- 
cates have been secured upon at least five hundred lives for at least one - 
thousand dollars each, and all such applicants for death benefits shall have. 
been regularly examined by legally qualified practicing physicians, and . 
certificates of such examinations have been duly filed and approved by the 
chief medical examiner of such society; nor until there shall be established 
ten subordinate lodges or branches, into which said five hundred applicants 
have been initiated; nor until there has been submitted to the commissioner 
of insurance, under oath of the president and secretary, or corresponding 
officers of such society, a list of such applicants, giving their names, ad- 
dresses, date examined, date approved, date initiated, name and number of 
the subordinate branch of which each applicant is a member, amount of 
benefits to be granted, rate of stated periodical contributions, which shall be 
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sufficient to provide for meeting the mortuary obligation, contracted, when 
valued for death benefits upon the basis of the national fraternal congress 
table of mortality, as adopted by the national fraternal congress August 23, 
1899, or any higher standard at the option of the society, and for disability 
benefits by tables based upon reliable experience and for combined death 
and permanent total disability benefits by tables based upon reliable experi- 
ence, with an interest assumption not higher than four per cent per annum; 
nor until it shall be shown to the commissioner of insurance by the sworn 
statement of the treasurer, or corresponding officer of such society that at 
least five hundred applicants have each paid in cash at least one regular 
monthly payment, as herein provided per one thousand dollars of indemnity 
to be affected, which payments in the aggregate shall amount to at least 
twenty-five hundred dollars; all of which shall be credited to the mortuary 
or disability fund on account of such applicants, and no part of which may be 
used for expenses. 

Said advanced payments shall, during the period of organization, be held 
in trust, and, if the organization is not completed within one year, as here- 
inafter provided, returned to said applicants. 

The commissioner of insurance may make such examination and require 
such further information as he deems advisable, and, upon presentation of 
satisfactory evidence that the society has complied with all the provisions of 
law, he shall issue to such society a certificate to that effect. Such certificate 
shall be prima facie evidence of the existence of such society at the date of 
such certificate. The commissioner of insurance shall cause a record of such 
certificate to be made and certified copy of such record may be given in evi- 
dence with like effect as the original certificate. 

No preliminary certificate granted under the provisions of this section 
shall be valid after one year from its date, or after such further period, not 
exceeding one year, as may be authorized by the commissioner of insurance 
upon cause shown; unless the five hundred applicants herein required have 
been secured, and the organization has been completed, as herein provided, 
and the articles of incorporation and all proceedings thereunder shall become 
null and void in one year from the date of said preliminary certificate, or 
at the expiration of said extended period, unless such society shall have 
completed its organization and commenced business as herein provided. 
When any domestic society shall have discontinued business for the period 
of one year, or has less than four hundred members, its charter shall become 
null and void. 

Every such society shall have the power to make a constitution and by- 
laws for the government of the society, the admission of its members, the 
management of its affairs, and the fixing and readjusting of the rates of con- 
tribution of its members from time to time; and it shall have the power to 
change, alter, add to, or amend such constitution and by-laws, and shall 
have such other powers as are necessary and incidental to carrying into 
effect the objects and purposes of the society. [1913, ch. 191, § 12.] 

§ 5070. Powers retained. Reincorporation. Amendments. Any society now 
engaged in transacting business in this state may exercise, after the passage 
of this article, all of the rights conferred thereby, and all of the rights, 
powers and privileges not exercised or possessed by it under its charter or 
articles of incorporation not inconsistent with this article, if incorporated; or 
if it be a voluntary association it may incorporate hereunder. But no 
society already organized shall be required to reincorporate hereunder, and 
any such society may amend its articles of incorporation from time to time 
in the manner provided therein, or in its constitution and laws, and all 
such amendments shall be filed with the commissioner of insurance and shall 
become operative upon such filing unless a later time be provided in such 
amendments, or in its articles of incorporation, constitution or laws. [1913, 


ch. 191, § 13.] oc 
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§ 5071. Mergers and transfers. No domestic societies shall merge with or 
accept the transfer of the membership or funds of any other society unless 
such merger or transfer is evidenced by a contract in writing, setting out in 
full the terms and conditions of such merger or transfer, and filed with the 
commissioner of insurance of this state together with a sworn statement of the 
financial condition of each of said societies by its president and secretary, or 
corresponding officers, and a eertificate of such officers, duly verified under 
oath of said officers of each of the contracting societies that such merger 
or transfer has been approved by a vote of two-thirds of the members of the 
supreme legislative or governing body of each of said societies. Upon the 
submission of said contract, financial statements and certificates, the com- 
missioner of insurance shall examine the same, and if he shall find such 
financial statements to be correct and the said contract to be in conformity 
with the provisions of this section, and that such merger or transfer is just 
and equitable to the members of each of said societies he shall approve 
said merger or transfer, issue his certificate to that effect, and thereupon the 
said contract of merger or transfer shall be of full force and effect. 

In case such contract is not approved the facts of its submission and its 
contents shall not be disclosed by the commissioner of insurance. [1913, 
eh. 191, § 14.] 

§ 5072. Annual license. Societies which are now authorized to transact 
business in this state may continue such business until the first day of April 
- next succeeding the passage of this article, and the authority of such societies 
may thereafter be renewed annually, but in all cases to terminate on the 
first day of the succeeding April; provided, however, the license shall con- 
tinue in full force and effect until the new license be issued or specifically 
refused. For each such license or renewal the society shall pay the com- 
missioner of insurance .............ccceeece: dollars. <A duly certified copy 
or duplicate of such license shall be prima facie evidence that the licensee 
ne ee benefit society within the meaning of this article. (1913, ch. 

1, § 15. 

§ 5073. Admission of foreign society. No foreign society now transacting 
business, organized prior to the passage of this article, which is not now 
authorized to transact business in this state, shall transact any business herein 
without a license from the commissioner of insurance. Any such society 
shall be entitled to a license to transact business within this state upon 
filing with the commissioner a duly certified copy of its charter or articles of 
association, a copy of its constitution and laws, certified by its secretary or 
corresponding officer; a power of attorney to the commissioner of insurance 
as hereinafter provided; a statement of its business under oath of its presi- 
dent and secretary, or corresponding officers, in the form required by the 
commissioner, duly verified by an examination made by the supervising insur- 
ance official of its home state or other state satisfactory to the commissioner 
of insurance of this state; a certificate from the proper official in 
its home state, province, or country, that the society is legally organ- 
ized; a copy of its contract, which must show that benefits are provided 
for by periodical, or other payments by persons holding similar contracts; and 
upon furnishing the commissioner such other information as he may deem 
necessary to a proper exhibit of its business and plan of working, and upon 
showing that its assets are invested in accordance with the laws of the state, 
territory, district, province or country where it is organized, he shall issue 
a license to such society to do business in this state until the first day of the 
succeeding April, and such license shall, upon compliance with the provisions 
of this article, be renewed annually but in all cases to terminate on the 
first day of the succeeding April; provided, however, that license shall con- 
tinue in full force and effect until the new license be issued or specifically 
refused. Any foreign society desiring admission to this state shall have 
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the qualifications required of domestic societies organized under this article 
and have its assets invested as required by the laws of the state, territory, 
district, country or province where it is organized. For each such license or 
renewal the society shall pay the commissioner .......... dollars. When 
the commissioner refuses to license any society, or revokes its authority to 
do business in this state he shall reduce his ruling, order or decision to writ- 
ing and file the same in his office, and shall furnish a copy thereof, together 
with a statement of his reasons, to the officers of the society, upon request, 
and the action of the commissioner shall be reviewable by proper proceedings 
in any court of competent jurisdiction within the state; provided, however, 
that nothing contained in this or the preceding section shall be taken or 
eonstrued as preventing any such society from continuing in good faith all 
contracts made in this state during the time such society was legally au- 
thorized to transact business herein. [1913, ch. 191, § 16.] 

§ 5074. Power of attorney and service of process. Every society, whether 
domestic or foreign, now transacting business in this state, shall, within thirty 
days after the passage of this article, and every said society hereafter apply- 
ing for admission shall, before being licensed, appoint in writing the com- 
missioner of insurance and his successors in office to be its true and lawful 
attorney, upon whom all legal process in any action or proceeding against it 
shall be served, and in such writing shall agree that any lawful process 
against it which is served upon such attorney shall be of the same legal 
force and validity as if served upon the society, and that the authority shall 
continue in force so long as any liability remains outstanding in this state. 

Copies of such appointment, certified by said commissioner of insurance, 
shall be deemed sufficient evidence thereof and shall be admitted in evidence 
with the same force and effect as the original thereof might be admitted. 
Service shall only be made upon such attorney, must be made in duplicate 
upon the commissioner of insurance, or, in his absence, upon the person in 
charge of his office, and shall be deemed sufficient service upon such society ; 
provided, however, that no such service shall be valid or binding against any 
such society when it is required thereunder to file its answer, pleading or 
defense, in less than thirty days from the date of mailing the copy of such 
service to such society. When legal process against any such society is 
served upon said commissioner of insurance he shall forthwith forward by 
registered mail one of the duplicate copies prepaid and directed to its secre- 
tary or corresponding officer. Legal process shall not be served upon any 
such society except in the manner provided herein. [1913, ch. 191, § 17.] 

§ 5075. Place of meeting, location of office. Any domestic society may 
provide that the meetings of its legislative or governing body may be held 
in any state, district, province or territory wherein such society has sub- 
ordinate branches, and all business transacted at such meetings shall be as 
valid in all respects as if such meetings were held in this state; but its prin- 
cipal office shall be located in this state. [1913, ch. 191, § 18.] 

§ 5076. No personal liability. Officers and members of the supreme, grand, 
or any subordinate body of any such incorporated society shall not be in- 
dividually liable for the payment of any disability or death benefit provided 
for in the laws and agreements of such society, but the same shall be pay- 
able only out of the funds of such society and in the manner provided by its 
laws. [1913, ch. 191, § 19.] 


Liability of members of mutual insurance company. 32 L.R.A. 481. 
Jurisdiction of equity to enforce liability of member of mutual insurance company. 


40 L.R.A.(N.S.) 781. 

§ 5077. Waiver of the provisions of the laws. The constitution and laws 
of the society may provide that no subordinate body, nor any of its subor- 
dinate officers or members shall have the power or authority to waive any 
of the provisions of the laws and constitution of the society, and the same 
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shall be binding on the society and each and every member thereof and on 
all beneficiaries of members. [1913, ch. 191, § 20.] 

§ 5078. Benefit not attachable. No money or other benefit, charity or 
relief or aid to be paid, provided or rendered by any such society shall be 
liable to attachment, garnishment or other process, or be seized, taken, ap- 
propriated or applied by any legal or equitable process or operation of 
law to pay any debt or liability of a member or beneficiary, or any other 
person who may have a right thereunder, either before or after payment. 
[1913, ch. 191, § 21.] 

§ 5079. Constitution and laws. Amendment. Every society transacting 
business under this article shall file with the cOmmissioner of insurance a 
duly certified copy of all amendments of or additions to its constitution and 
laws within ninety days after the enactment of the same. Printed copies 
of the constitution and laws as amended, changed or added to, certified by 
the secretary or corresponding officer of the society shall be prima facie 
evidence of the legal adoption thereof. [1913, ch. 191, § 22.] 

§ 5080. Annual reports. Every society transacting business in this state 
shall annually, on or before the first day of March, file with the commissioner 
of insurance, in such form as he may require, a statement under oath of its 
president and secretary, or corresponding officers, of its condition and stand- 
ing on the thirty-first day of December next preceding, and of its transactions 
for the year ending on that date, and also shall furnish such other informa- 
tion as the commissioner of insurance may deem necessary to a proper 
exhibit of its business and plan of working. The commissioner may at other 
times require any further statement he may deem necessary to be made re- 
lating to such society. 

In addition to the annual report herein required each society shall annually 
report to the commissioner a valuation of its certificates in force on De- 
cember thirty-first, last preceding; including those issued within the year 
for which the report is filed, in cases where the contributions for the first 
year in whole or in part are used for current mortality and expenses; pro- 
vided, the first report of valuation shall be made as of December thirty-first, 
1912. Such report of valuation shall show, as contingent liabilities, the 
present midyear value of the promised benefits provided in the constitution 
and laws of such society under certificates then subject to valuation; and, 
as contingent assets, the present midyear values of the future net contribu- 
tions provided in the constitution and laws as the same are in practice act- 
ually collected. At the option of any society, in lieu of the above, the valuation 
may show the net value of the certificates subject to valuation hereinbefore 
provided, and said net value, when computed in case of monthly contribu- 
tions, may be the means of the terminal values for the end of the preceding 
and of the current insurance years. 

Such valuation shall be certified by a competent accountant or actuary, 
or, at the request and expense of the society, verified by the actuary of the 
department of insurance of the home state of the society, and shall be filed 
with the commissioner of insurance within ninety days after the submis- 
sion of the last preceding annual report. The legal minimum standard of 
valuation for all certificates, except for disability benefits, shall be the 
national fraternal congress table of mortality as adopted by the national fra- 
ternal congress August twenty-third, 1899, or, at the option of the society, 
any higher table; or at its option it may use a table based upon the society’s 
own experience of at least twenty years and covering not less than one hun- 
dred thousand lives with interest assumption not more than four per cent per 
annum. Each such valuation report shall set forth clearly and fully the 
mortality and interest bases and the method of valuation. Any society 
providing for disability benefits shall keep the net contributions for such 
benefits in a fund separate and apart from all other benefit and expense funds 
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and the valuation of all other business of the society; provided, that where a 
combined contribution table is used by a society for both death and per- 
manent total disability benefits the valuation shall be according to tables of 
reliable experience, and in such case a separation of the funds shall not be 
required. 

The valuation herein provided for shall not be considered or regarded as 
a test of the financial solvency of the society, but each society shall be held 
to be legally solvent so long as the funds in its possession are equal to or 
in excess of its matured liabilities. 

Beginning with the year 1914 a report of such valuation and an explana- 
tion of the facts concerning the condition of the society thereby disclosed 
shall be printed and mailed to each beneficiary member of the society not 
later than June first of each year; or, in lieu thereof, such report of valua- 
tion and showing of the society’s condition as thereby disclosed may be 
published in the society’s official paper and the issue containing the same 
mailed to each beneficiary member of the society. The laws of such society 
shall provide that if the stated periodical contributions of the members are 
insufficient to pay all matured death and disability claims in full, and to pro- 
vide for the creation and maintenance of the funds required by its laws, 
additional, increased or extra rates of contribution shall be collected from 
the members to meet such deficiency; and such laws may provide that, upon 
the written application or consent of the member, his certificate may be 
charged with its proportion of any deficiency disclosed by valuation, with 
interest not exceeding five per centum per annum. {[1913, ch. 191, § 23.] 

§ 5081. Provisions to insure future security. If the valuation of the certifi. 
cates, as hereinbefore provided, on December thirty-first, 1917, shall show 
that the present value of future net contributions, together with the ad- 
mitted assets, is less than the present value of the promised benefits and 
accrued liabilities such society shall thereafter maintain said financial con- 
dition at each succeeding triennial valuation in respect of the degree of 
deficiency, as shown in the valuation as of December thirty-first, 1917. If 
at any succeeding triennial valuation such society does not show at least 
the same condition the commissioner shall direct that it thereafter comply 
with the requirements herein specified. If the next succeeding triennial 
valuation after the receipt of such notice shall show that the society has failed 
to maintain the condition required herein the commissioner may, in the ab- 
sence of good cause shown for such failure, institute proceedings for the 
dissolution of such society, in accordance with the provisions of section 5083 
or in the case of a foreign society, its license may be cancelled in the manner 
provided in this article. 

Any such society, shown by any triennial valuation, subsequent to De- 
cember thirty-first, 1917, not to have maintained the condition herein re- 
quired, shall within two years thereafter make such improvement as to show 
a percentage of deficiency not greater than as of December thirty-first, 1917, 
or thereafter, as to all new members admitted, be subject, so far as stated 
rates of contributions are concerned, to the provisions of section 5069, 
applicable in the organization of new societies; provided, that the net mort- 
uary or beneficial contributions and funds of such new members shall be 
kept separate and apart from the other funds of the society. If such required 
improvement is not shown by the succeeding triennial valuation then the 
said new members may be placed in a separate class, and their certificates 
‘valued as an independent society in respect of contributions and funds. 
(1913, ch. 191, § 23a.] 

§ 5082. Alternative provisions. In lieu of the requirements of sections 5080 
and 5081 any society accepting in its laws the provisions of this section may 
value its certificates on a basis herein designated ‘‘ accumulation basis ’’ by 
crediting each member with the net amount contributed for each year with 
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interest at approximately the net rate earned and by charging him with 
his share of the losses for each year, herein designated ‘‘ cost of insurance,’’ 
and carrying the balance, if any, to his credit. The charge for the cost of 
insurance may be according to the actual experience of the society applied to 
a table of mortality recognized by the law of this state, and shall take into 
consideration the amount at risk during each year, which shall be the amount 
payable at death less the credit to the member. Except as specifically pro- 
vided in its articles or laws or contracts no charge shall be carried forward 
from the first valuation hereunder against any member for any past share 
of losses exceeding the contributions and credit. If, after the first valuation, 
any member’s share of losses for any year exceeds his credit including the 
contribution for the year the contribution shall be increased to cover his 
share of the losses. Any such excess share of losses chargeable to any mem- 
_ ber may be paid out of a fund or contributions especially created or required 
for such purpose. 

Any member may transfer to any place adopted by the society with net 
rates on which tabular reserves are maintained and on such transfer shall be 
se to make such application of his credit as provided in the laws of the 
society. 

Certificate issued, rerated or readjusted on a basis providing for adequate 
Tate with adequate reserves to mature such certificates upon assumption for 
mortality and interest recognized by the law of this state shall be valued 
on such basis, herein designated the ‘‘ tabular basis;’’ provided, that if on 
the first valuation under this section a deficiency in reserve shall be shown 
for any such certificate the same shall be valued on the accumulation basis. 

Whenever in any society having members upon the tabular basis and upon 
the accumulation basis the total of all costs of insurance provided for any 
year shall be insufficient to meet the actual death and disability losses for 
the year the deficiency shall be met for the year from the available funds 
after setting aside all credits in the reserve; or from increased contributions, 
or by an increase in the number of assessments applied to the society as a 
whole, or to classes of members as may be specified in its laws. Savings 
from a lower amount of death losses may be returned in like manner as may 
be specified in its laws. 

If the laws of the society so provide the assets representing the reserves 
of any separate class of members may be carried separately for such class as 
if an independent society, and the required reserve accumulation of such 
class so set apart shall not thereafter be mingled with the assets of other 
classes of the society. 

A table showing the credits to individual members for each age and year 
of entry and showing opposite each credit the tabular reserve required on 
the whole.life or other plan of insurance specified in the contract, according 
to assumptions for mortality and interest recognized by the law of this state 
and adopted by the society, shall be filed by the society with each annual 
report, and also be furnished to each member before July first of each year. 

In lieu of the aforesaid statement there may be furnished to each member - 
within the same time a statement giving the credit for such member, and 
giving the tabular reserve and level rate required for a transfer carrying out 
the plan of insurance specified in the contract. No table or statement need 
be made or furnished where the reserves are maintained on the tabular basis. 

For this purpose individual bookkeeping accounts for each member shall 
not be required, and all caleulations may be made by actuarial methods. 

Nothing herein contained shall prevent the maintenance of such surplus 
over and above the credits on the accumulation basis and the reserves on the 
tabular basis pursuant to its law; nor be construed as giving to the individual 
member any right or claim to any such reserve or credit other than in manner 
as expressed in the contract and its law; nor as making any such reserve 
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oP ele sar in determining the legal solvency of the society. (1913, 
ch. ; f 

§ 5083. Examination of domestic societies. The commissioner of insurance, 
or any person he may appoint, shall have the power of visitation and exam- 
ination into the affairs of any domestic society. He may employ assistants 
for the purpose of such examination, and, he, or any person he may appoint, 
shall have free access to all the books, papers and documents that relate to 
the business of the society, and may summon and qualify as witness under 
oath and examine its officers, agents and employes, or other persons in rela- 
tion to the affairs, transactions and condition of the society. The expense of 
such examination shall be paid by the society examined upon statement fur- 
nished by the commissioner of insurance, and the examination shall be made 
at least once in three years. 

Whenever, after examination, the commissioner of insurance is satisfied 
that any domestic society has failed to comply with any provisions of this 
article, or is exceeding its powers, or is not carrying out its contracts in good 
faith, or is transacting business fraudulently; or whenever any domestic 
society, after the existence of one year or more, shall have a membership of 
less than 400 (or shall determine to discontinue business) the commissioner of 
insurance may present the facts relating thereto to the attorney-general, who 
shall, if he deem the circumstances warrant, commence an action in quo war- 
ranto in a court of competent jurisdiction, and such court shall thereupon 
notify the officers of such society of a hearing, and if it shall then appear 
that such society should be closed, said society shall be enjoined from carry- 
ing on any further business and some person shall be appointed receiver of 
such society, and shall proceed at once to take possession of the books, papers, 
moneys and other assets of the society, and shall forthwith, under the direc- 
tion of the court, proceed to close the affairs of the society and to distribute 
its funds to those entitled thereto. 

No such proceedings shall be commenced by the attorney-general against 
any such society until after notice has been duly served on the chief execu- 
tive officers of the society and a reasonable opportunity given to it on a date 
to be named in said notice to show cause why such proceedings should not be 
commenced. [1913, ch. 191, § 24.] 

§ 5084. Application for receiver, etc. No application for injunction against 
or proceedings for the dissolution of or the appointment of a receiver for 
any such domestic society or branch thereof shall be entertained by any court 
i ay Bi unless the same is made by the attorney-general. [1913, ch. 

1, § 25. 

§ 5085. Examination of foreign societies. The commissioner of insurance, 
or any person whom he may appoint, may examine any foreign society 
transacting or applying for admission to transact business in this state. The 
said commissioner may employ assistants, and he, or any person he may 
appoint, shall have free access to all the books, papers and documents that 
relate to the business of the society and may summon and qualify as witness 
under oath and examine its officers, agents and employes and other persons 
in relation to the affairs, transactions and conditions of the society. He 
may, in his discretion, accept in lieu of such examination the examination 
of the insurance department of the state, territory, district, province or 
country where such society is organized. The actual expenses of examiners 
making any such examination shall be paid by the society upon statement 
furnished by the commissioner of insurance. 

If any such society, or its officers, refuse to submit to such examination, 
or to comply with the provisions of the section relative thereto, the authority 
of such society to write new business in this state shall be suspended or 
license refused until satisfactory evidence is furnished the commissioner 
relating to the condition and affairs of the society, and during such sus- 
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ae the society shall not write new business in this state. [1913, ch. 191, 
§ 5086. No adverse publications. Pending, during or after an examination 
or investigation of any such society, either domestic or foreign, the commis- 
sioner of insurance shall make public no financial statement, report or find- 
ing, nor shall he permit to become public any financial statement, report 
or finding affecting the status, standing or rights of any such society until 
a copy thereof shall have been served upon such society at its home office, nor 
until such society shall have been afforded a reasonable opportunity to 
answer any such financial statement, report or finding, and to make such 
showing in connection therewith as it may desire. [1913, ch. 191, § 27.] 

§ 5087. Revocation of license. When the commissioner of insurance, on 
investigation, is satisfied that any foreign society transacting business under 
this article has exceeded its powers, or has failed to comply with any pro- 
visions of this article, or is conducting business fraudulently, or is not carry- 
ing out its contracts in good faith, he shall notify the society of his findings, 
and state in writing the grounds of his dissatisfaction, and after reasonable 
notice require said society, on a date named, to show cause why its license 
should not be revoked. If on the date named in said notice such objections 
have not been removed to the satisfaction of the said commissioner of in- 
surance, or the society does not present good and sufficient reasons why its 
authority to transact business in this state should not at that time be re- 
voked, he may revoke the authority of the society to continue business in this 
state. All decisions and findings of the commissioner made under the pro- 
visions of this section may be reviewed by the proper proceedings in any 
ere of competent jurisdiction, as provided in section 5073. (1913, ch. 191, 
§ 5088. Exemption of certain societies. Nothing contained in this article 
shall be construed to affect or apply to grand or subordinate lodges of 
Masons, Odd Fellows or Knights of Pythias (exclusive of the Insurance 
Department of the Supreme Lodge Knights of Pythias), and the Junior 
Order of the United American Mechanics (exclusive of the Beneficiary 
Degree of Insurance branch of the National Council Junior Order United 
American Mechanies), or societies which limit their membership to any one 
hazardous occupation, nor to similar societies which do not issue insurance 
certificates, nor to an association of local lodges of a society now doing 
business in this state, which provides death benefits not exceeding five 
hundred dollars to any one person or disability benefits not exceeding three 
hundred dollars in any one year to any one person, or both, nor to any 
contracts of reinsurance business on such plan in this state, nor to domestic 
societies which limit their membership to the employes of a particular city 
or town, designated firm, business house or corporation, nor to domestic 
lodges, orders or associations of a purely religious, charitable and benevolent 
description, which do not provide for a death benefit of more than one 
hundred dollars, or for disability benefits of more than one hundred and 
fifty dollars to any one person in any one year. The commissioner of in- 
surance may require from any such society such information as will enable 
him to determine whether such society is exempt from the provisions of this 
article. 

Any fraternal benefit society, heretofore organized and incorporated and 
operating within the definition set forth in sections 5059, 5060 and 5061 of 
this article, providing for benefits in case of death or disability resulting 
solely from accidents, but which does not obligate itself to pay death or 
sick benefits, may be licensed under the provisions of this article, and shall 
have all the privileges and shall be subject to all the provisions and regula- 
tions of this act, except that the provisions of this article requiring medical 
examinations, valuations of benefit certificates, and that the certificate shall 
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hares the amount of benefits, shall not apply to such society. [1913, ch. 19], 


§ 5089. Taxation. Every fraternal benefit society organized or licensed 
under this article is hereby declared to be a charitable and benevolent insti- 
tution, and all of its funds shall be exempt from all and every state, county, 
district, municipal and school tax, other than taxes on real estate and office 
equipment. [1913, ch. 191, § 30.] 


Fraternal benefit society as a benevolent or charitable association within exemption 
statutes. 7 L.R.A.(N.S.) 380. 


.  § 5000. Penalties. Any person, officer, member or examining physician 
' of any society authorized to do business under this article shall knowingly 
or willfully make any false or fraudulent statement or representation in or 
with reference to any application for membership, or for the purpose of 
obtaining money from or benefit in any society transacting business under 
this article, shall be guilty of a misdemeanor and upon conviction thereof 
shall be punished by a fine of not less than one hundred dollars nor more 
than five hundred dollars or imprisonment in the county jail for not less 
than thirty days nor more than one year, or both, in the discretion of the 
court; and any person who shall willfully make a false statement of any ma- 
terial fact or thing in a sworn statement as to the death or disability of a cer- 
tificate holder in any such society for the purpose of procuring payment of a 
benefit named in the certificate of such holder, and any person who shall will- 
fully make any false statement in any verified report or declaration under oath 
required or authorized by this state, shall be guilty of perjury, and shall 
be proceeded against and punished as provided by the statutes of this state 
in relation to the crime of perjury. 

Any person who shall solicit membership for, or in any manner assist in 
procuring membership in any fraternal benefit society not licensed to do 
business in this state, or who shall solicit membership for, or in any manner 
assist In procuring membership in any such society not authorized, as 
herein provided, to do business, as herein defined in this state, shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punished 
by a fine of not less than fifty or more than two hundred dollars. 

Any society, or any officer, agent or employe thereof neglecting or refus- 
ing to comply with, or violating any of the provisions of this article, the 
penalty for which neglect, refusal or violation is not specified in this section, 
shall be fined not exceeding two hundred dollars upon conviction thereof. 
(1918, ch. 191, § 31.] 


ARTICLE 7.— CEMETERY CORPORATIONS. 


§ 5091. Real property limited. Uses. Every cemetery corporation has 
power to purchase or take by gift, grant or devise, and to hold real property, 
not exceeding eighty acres for the sole use and purpose of a burial ground, 
and to lay out the same into blocks and lots with convenient avenues and 
walks and to sell the lots for the sole use and purpose of burying the dead; 
and it may hold all such personal property as the legitimate and necessary 
purposes of the corporation may require. [R. C. 1905, § 4586; Civ. C. 1877, 
§ 553; R. C. 1899, § 3191.] 

§ 5002. Survey and plat. Record. Such corporation shall cause its land, 
or such portion thereof as may from time to time become necessary for that 
purpose, to be surveyed into lots, avenues and walks and platted and the plat 
of ground as surveyed shall be acknowledged and recorded in the office of the 
register of deeds of the county. Each lot shall be regularly numbered by 
the surveyor and such number shall be marked on the plat and recorded. 
Any plat may be vacated by such corporation at any time before the sale of 
any lots therein by a majority vote of the directors of such corporation, and 
when so vacated a written instrument declaring the same to be vacated, exe- 
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cuted and acknowledged, as such plats are executed and acknowledged, shall 
be recorded in the office of the register of deeds where such plat is recorded ; 
and in case any lot or lots have been sold in such plat and reconveyed by the 
owners thereof to such corporation, such plat may be vacated as hereinbefore 
provided ; and such corporation may by a majority vote of its directors vacate 
any avenue or avenues, walk or walks, in its cemetery upon the written pe- 
tition of all owners of lots abutting upon such avenue, avenues, walk or walks, 
and when any avenue, avenues, walk or walks are so vacated such avenue, 
avenues, walk or walks shall revert to and become the property of the owners 
of lots abutting thereon from either side to the center thereof; and such 
corporation shall file, in the office where the plat of such cemetery is filed, a 
plat of such portion of said cemetery showing such change, and acknowledged 
as such plats are required to be acknowledged. The register of deeds in 
whose office the plats aforesaid are recorded shall write in plain, legible 
letters across the plat or that part of a plat so vacated the word ‘“‘ vacated,’’ 
and shall make a reference on the same to the volume and page in which such 
instrument of vacation is recorded. [1907, ch. 44; R. C. 1905, § 4587; Civ. C. 
1877, § 554; R. C. 1899, § 3192. ] 

§ 5093. Powers. Such corporation has power to inclose, improve and em- 
bellish its grounds, avenues and walks, and to erect buildings or vaults for 
its use, and to prescribe in its by-laws rules for the sale, inclosure and orua- 
mentation of lots and for erecting monuments or gravestones thereon; and to 
prohibit any use, division, improvement or ornamentation of any lot, which 
the corporation may deem improper; and to make other by-laws and acts to 
the end that all the appliances, conveniences and benefits of a public and 
private cemetery may be obtained and secured; and such corporation may 
receive by gift, devise, bequest or otherwise, moneys or real or personal prop- 
erty or the income or avails of such moneys or property in trust, in perpetuity, 
for the perpetual and permanent improvement, maintenance, ornamentation, 
repair, care and preservation of any burial lot or grave, vault or tomb in 
any cemetery owned or controlled by such corporation, upon such terms and 
in such manner as may be provided by the terms of such gift, devise, bequest 
or other conveyance of such moneys or property in trust, and assented to by 
such corporation, and subject to the rules and regulations of such corporation; 
and every such cemetery corporation owning or controlling any such ceme- 
tery may make contracts with the owner, legal representatives of such owner 
of any lot, grave, vault or tomb in such cemetery for the perpetual and 
permanent improvement, maintenance, ornamentation, care, preservation and 
repair of any such lot, grave, vault or tomb in such cemetery owned or con- 
trolled by such corporation. [1913, ch. 108; R. C. 1905, § 4588; Civ. C. 1877, 
§ 555; °R. C. 1899, § 3193.] 

§ 5094. How proceeds from sale applied. The proceeds arising from the 
sale of lots, after deducting all expenses of purchasing, inclosing, laying out 
and improving the ground and of erecting buildings shall be exclusively 
applied, appropriated and used in protecting, preserving, improving and 
embellishing the cemetery and its appurtenances and to paying the necessary 
expenses of the corporation and must not be appropriated to any purposes 
of profit to the corporation or its members. [R. C. 1905, § 4589; Civ. C. 1877, - 
§ 556; R. C. 1899, § 3194.] 

§ 5095. Debts paid from proceeds. At least fifty per cent of the gross 
proceeds of sales of blocks, lots or graves must be applied as often as every 
six months to the payment of the debts and obligations of the corporation. 
[R. C. 1905, § 4590; Civ. C. 1877, § 557; R. C. 1899, § 3195.] 

§ 5096. Previous lot owners members. When grounds purchased or other- 
wise acquired for cemetery purposes have been previously used as a burial 
ground, those who are lot owners at the time of the purchase, continue to own 
the same and are members of the corporation, as hereinafter provided, with 
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all the privileges the purchase of a corporation lot confers. [R. C. 1905, 
§ 4591; Civ. C. 1877, § 558; R. C. 1899, § 3196.] 

§ 5097. Only lot owners entitled to vote. At each subsequent election of 
officers of any such corporation held after the first annual election the owner 
or owners of a lot in the cemetery, and none other, shall be entitled to one 
vote at such election or for any other purpose and no more than one vote; 
and shall by virtue of such proprietorship be a member of the corporation 
and eligible to any of its offices; but if there is more than one proprietor of 
any such lot then such one of the proprietors as the majority of them shall 
designate may cast the one vote as aforesaid; and each trustee or director 
shall be the sole proprietor of a lot in such cemetery. [R. C. 1905, § 4592; 
Civ. C. 1877, § 559; R. C. 1899, § 3197.] 

§ 5098. Interment makes lot inalienable. Whenever an interment is made 
in any lot transferred to individual owners by the corporation the same 
thereby, while any person is buried therein, becomes forever inalienable and 
descends in regular line of succession to the heirs at law of the owner; but 
any one or more of such heirs may release to any other of said heirs his or their 
interest in the same and any other joint owners may release to each other in 


like manner. [R. C. 1905, § 4593; Civ. C. 1877, § 560; R. C. 1899, § 3198.] 
Rights of persons who have buried relatives in cemeteries. 75 Am. St. Rep. 427. 
Character of estate or property of owner in burial lot. 67 L.R.A. 118. 


§ 5099. Wholly exempt. All the property of every such benevolent cor- 
poration and the lots sold by it to individual proprietors shall be exempt 
from taxation, assessment, lien, attachment and from levy and sale upon 
execution; and all such real property sha]l be exempt from appropriation for 
streets, roads or any other public uses or purposes. [R. C. 1905, § 4594; Civ. 
C. 1877, § 561; R. C. 1899, § 3199.] 


ARTICLE 8.— HoMES FOR ORPHANS. 


§ 5100. Rules and regulations. Whenever not less than twenty reputable 
citizens of the state of North Dakota have or shall associate themselves 
into a corporation under the laws of this state, for the purpose of securing 
homes for orphans or for homeless, abandoned and neglected or grossly ill- 
treated children, by adoption or otherwise, into private families, have or 
shall file with the secretary of state their articles of incorporation, together 
with a certificate signed by the governor and three or more members of the 
supreme court of the state of North Dakota, of their confidence in the trust- 
worthiness of said corporation for said purposes, said corporation shall have 
power to receive such children for the purposes above expressed, in the 
manner herein specified; provided, that at the end of ten years said power 
shall cease, unless a new certificate as provided above, signed by at least 
three members of the supreme court of North Dakota, shall be filed as above, 
and such certificates shall be filed every ten years during the continuance 
of such society. Such society shall have a main office and adopt rules for the 
transaction of business, which shall be published, and its financial records 
shall be open to the inspection of the public. [R. C. 1905, § 4595; 1897, ch. 
87, § 1; R. C. 1899, § 3199a.] 

§ 5101. Powers of society. Such society shall have the power to receive 
into its hands and under its control, and may become the legal ‘guardian of 
any child under fourteen years of age without his consent, and over fourteen 
years and under eighteen years with his consent, of the state, who is grossly 
ill-treated by any person or persons exercising control over it, or who shall 
have been abandoned or is without a home, or is surrounded by bad or im- 
moral influences, or whose living parent or parents, by written authority, 
shall assign the custody of the same to such society; and such society is 
hereby authorized and empowered to consent through its duly authorized 
agent in the courts of this state, in place of, instead of, and whenever it is 
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by law permitted to the parent or guardian of a minor child, to consent to 
the adoption of such child in the court, under the laws and in the manner 
provided for the adoption of children, and such agent of said society shall have 
power to administer oaths of and acknowledge affidavits in all matters per- 
taining to the business of such society. Such society shall have the power 
and authority to enter into contracts with the persons taking the children, 
but not legally adopting them, as soon as possible after the period of ninety 
days’ trial upon which the child may have been taken has elapsed; and this 
contract shall provide for the proper care of the child until the age of eighteen 
years in the case of a girl and twenty-one years in the case of a boy, and shall 
specify the amount to be paid to the ward at the expiration of the period 
of the contract; provided, that in no case shall such contract contain any 
provision of a sectarian or political nature regarding the care, custody or 
education of such children. [R. C. 1905, § 4596; 1897, ch. 87, § 2; 1899, ch. 
98, § 2; R. C. 1899, § 3199b.] 

§ 5102. Compensation. The said society shall not in any case charge or 
receive from the person or persons adopting any child through said society, 
any compensation for the same, except the expense of taking the child to the 
home where the child is placed, and persons so taking a child shall not be 
authorized to require of the society compensation for the care, clothing or 
medical attendance of such child, if it is returned to the keeping of said 
society. [R. C. 1905, § 4597; 1897, ch. 87, § 3; BR. C. 1899, § 3199c.] 

§ 5108. Society shall report condition. It shall be the duty of such society 
to keep a careful supervision of all children so placed by them and require 
of all families who have taken, except those who have legally adopted them, 
a full report of the condition and welfare of the child, not less frequently 
than once a year. The authorized agents of the society shall have the right 
to visit such families and personally investigate the condition and welfare 
of the children as occasion may require; and if such agents shall become satis- 
fied upon due investigation that the influence of the home is vicious or harm- 
ful to the child, or that the treatment is unduly severe or seriously lacking in 
wise and considerate care, then the superintendent of the society shall have 
authority to require the return of the child to the care of the society at its main 
office at the expense of the family having it. [R. C. 1905, § 4598; 1897, ch. 87, 
§ 4; R. C. 1899, § 3199d.] 

§ 5104. In cases of complaints. Whenever a complaint or a petition in 
writing of two of the commissioners of a county, or two of the town super- 
visors of any town, or two aldermen of any city, or two officers of any in- 
corporated village or town, shall be made to the county judge, stating that 
any minor child or children under fourteen years of age, residing in such 
county, are in their opinion dependent upon the public for support or have 
been abandoned or neglected, or are in a state of vagrancy or mendicity, or 
are in a state of want or suffering, or are in peril of life, health or morality, 
by cruel or bad treatment, or by the habitual intemperance or grave mis- 
conduct of parents or guardians, it shall thereupon be the duty of such county 
judge to investigate the facts in such case and ascertain whether such child 
or children are dependent, neglected, abandoned or ill-treated, the residence 
and so far as possible the whereabouts of the parents, whether the condition 
and treatment of said children and general surroundings are such as to imperil 
the life, health or morality in consequence of their surroundings, or of the 
grave misconduct or habitual intemperance of their parents or guardian, 
and if said county judge shall so find he shall enter such finding in his office, 
certifying and directing that such child or children shall be and are turned 
over to the care and custody of said society for the purpose of adoption into 
private families or otherwise as to said society seems best, and shall order that 
it be taken in charge of at once or as soon as it can be conveniently done by 
said society, and shall deliver to said society a certified copy of such order, 
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which order shall contain besides such finding a statement of the facts as far as 
ascertained as to the age of the child, name, nationality, residence and occupa- 
tion of the parents or either of them. Upon entering such order the parents of 
said child shall be released from all parental duties towards, and responsibility 
for such child, and shall thereafter have no rights over or to the custody, 
services or earnings of such child. In case any parent or other person having 
the custody of such child, shall refuse to surrender said child to said society 
or its agent, said county judge is hereby authorized and empowered to 
direct the sheriff of the county to take possession of said child; and if so 
directed, it shall be the duty of the said sheriff to deliver said child to said 
society or its agent. The said county judge is hereby authorized to compel the 
attendance of witnesses on such examination, and it shall be the duty of the 
county attorney, when requested by the county judge, to attend any exam- 
ination on behalf of the petitioners. Any friend of said child may appear in 
its behalf in said county court, and the said county judge may in his discretion 
request any county commissioner, town supervisor, alderman or other officer 
of the town or city, where such examination is held or where said child 
resides, to appear in behalf of the child, and the records of such proceedings 
shall show who, if any one, appeared in behalf of the petitioner or of the 
ehild on such examination. [R. C. 1905, § 4599; 1897, ch. 87, § 5; 1899, ch. 
98, § 5; R. C. 1899, § 3199e.] 

Law establishing children’s home society may be constitutional. State v. Children’s 
Home Society, 10 N. D. 493, 88 N. W. 273. 

Though time for appeal from order granting an association the custody of plaintiff’s 
children had expired, court had jurisdiction to consider his petition to have them re- 
stored to him. McFall v. Simmons, 12 S. D. 562, 81 N. W. 898. 

Court in proceedings hereunder has no authority to call jury, and continuance to 
allow jury trial is without legal authority. State ex rel. Kronchnabel v. Taylor, 30 S. D. 
304, 138 N. W. 372. 

§ 5105. Citations issued in certain cases. Whenever a petition such as is 
provided for in section 5104, shall be presented, signed by the parties as 
above provided, if it shall appear that one or both parents of the child 
reside in said county, the county judge shall issue a citation or notice, fixing 
the time and place for the hearing of said petition, which shall be served on 
one or both of said parents, if either can be found in the county, not less than 
two days before the time fixed for the hearing of said petition, requiring them 
to appear, if they so desire, on said day and hour, and show cause, if any, why 
such child should not be taken from them and delivered to the care and 
custody of said society for the purposes of adoption into a private family or 
otherwise as said society shall determine; provided, such citation or notice 
shall not be necessary if such parent or parents shall join in such petition. 
It shall be the duty of the county judge, in case such citation or notice has 
not been served upon said parents, before proceeding to hear and determine 
the petition, to require a certificate of the sheriff of the county that he has made 
diligent search to find and serve the same on one or both of the parents, 
but has been unable to find either of them; but, in case of such inability to 
give such notice, the proceedings shall be heard the same as though such notice 
had been given and such citation duly served. It is also herein expressly 
enacted that no provision of this article shall be construed as giving any claim 
to any society organized under it to an appropriation from the treasury of 
the state. [R. C. 1905, § 4600; 1899, ch. 87, §§ 6, 7; R. C. 1899, § 3199f.] 

§ 5106. Unlawful to solicit for orphan’s homes without a license. License, 
how obtained. Exceptions. It shall be unlawful for any person to solicit 
contributions for an orphan asylum, children’s home, rescue home, hospital 
or such like charitable organization, organized or established in any other 
state, without having first obtamed a license from the state examiner, until 
such time as a state board of charities shall have been established, when said 
lieense shall be issued by the secretary of such board of charities, as in this 
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section provided. When any person desires to solicit aid for any charitable 
organization, as described in this section, they shall first file a statement with 
the state examiner, until there shall be a state board of charities established, 
duly verified under oath, giving a detailed history of the work and needs of 
the orgarization they represent. It shall then be the duty of the state exam- 
iner, or of the board of public charities when established, to investigate the 
case, and if satisfied that the cause is trustworthy, a permit shall be issued to 
such applicant, giving him or her the right to solicit within the state of North 
Dakota. Such permit shall be good for one year only and may be renewed 
_ from year to year, but shall be subject to revocation at any time for just cause. 
Any person receiving such a permit must at all times, when soliciting, produce 
the same if called upon to do so, and a refusal shall be deemed prima facie 
evidence that the solicitor is violating the provisions of this section. This 
section shall not apply to sisters of charity, salvation army, deaconesses, who 
wear a distinct garb, nor to taking up collections in churches for organizations 
distinctly denominational in character and management. Any person violating 
the provisions of this section shall be deemed guilty of a misdemeanor and 
shall be subject to punishment as provided in section 9205. [R. C. 1905, 

§ 4601; 1903, ch. 39.] 

§ 5107. Foreign societies must give bond. Before any association or society, 
incorporated in any other state, for the purpose of caring for orphans or 
dependent children, shall bring or send any child or children into the state 
of North Dakota for the purpose of being placed in a family home, by adop- 
tion or otherwise, they shall first file a bond in favor of the state of North 
Dakota, in the penal sum of five hundred dollars, with the treasurer of the 
county. where such child or children may be placed, conditioned that such 
child has no contagious or incurable disease, or has no deformity, or is not of 
feeble mind, or of vicious character, and that association or society will 
promptly receive and remove from the state of North Dakota such child if it 
shall become a public charge within the period of five years after being brought 
into the state; provided that this article shall not be construed so as to pro- 
hibit any person residing in the state of North Dakota from receiving and 
adopting into his family any child or children of relatives from another state; 
and provided, further, that this act [section] shall not be so construed as to 
prevent the free interchange of dependent children without bond, between 
such associations or societies organized under the laws of other states and 
associations or societies organized under the laws of North Dakota for the 
purpose of caring for dependent children by placing them in family homes 
by adoption or otherwise ; and such associations or societies organized for such 
purposes within the state of North Dakota may become the legal guardians 
of such dependent children assigned or released to them by similar legally 
authorized associations or societies in other states. (1911, ch. 80; R. C. 1905, 
§ 4602; 1903, ch. 79, § 1.] 

§ 5108. Bonds approved by county commissioners. Penalty. Such bonds 
shall cover all children placed in any given county of North Dakota by said 
associations or societies, and must be signed by at least one freeholder of the 
state of North Dakota and be approved by the board of county commissioners. 
Any agent of any association or society violating the provisions of this article, 
or any person receiving a child or children in violation of this article. shall 
be ree guilty of a misdemeanor. [1911, ch. 80; R. C. 1905, § 4603 ; 1903, ch. 
79, §§ 2, 3.] 


ARTICLE 9.— DEPENDENT CHILDREN. 


§ 5109. Cared for at public expense. Duty of county commissioners. Any 
minor child under the age of sixteen years who shall by reason of the failure 
of either or both of its parents or its custodians to support such child becomes 
dependent upon public charity, or who may be deserted by its parent or 
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parents or custodians without arrangements for its proper care, shall be 
deemed abandoned, and may be cared for at public expense by the overseers 
of the poor, or assigned by the county commissioners as overseers of the 
poor, and with the written consent of the county judge under the seal of his 
office, to any reputable organization incorporated under the laws of North 
Dakota for the purpose of placing such children in family homes for adoption 
or otherwise; provided, that in such cases the consent of either parent or 
custodian shall not be necessary. The commissioners may in their discretion 
allow and pay to such incorporated organization a reasonable amount to cover 
the expense of such assignment. [1907, ch. 91, § 1. ] 

§ 5110. Child deemed abandoned, when. Any minor child under the age of 
sixteen years who shall have been left for board with any reputable organiza- 
tion incorporated under the laws of North Dakota for the care and placing 
of children, and whose board shall not have been paid for a period of three 
months without a reasonable excuse, and the residence of whose legal cus- 
todians shall not be known to such organization or its officers, shall be deemed 
abandoned, and may upon assignment by the county commissioners as over- 
seers of the poor, with the written consent of the county judge under the seal 
of his office, be placed by such organization in a family home for adoption or 
upon contract as may seem to be for the best welfare of the child, without the 
ear ‘al parent, and as provided for in sections 5100-5105. [1907, 
ch. 91, § 2. 


CHAPTER 24. 
AGRICULTURAL FAIR CORPORATIONS. 


§ 5111. Powers. Agricultural fair corporations are authorized and empow- 
ered to make any and all regulations, rules and provisions, not inconsistent 
with law, which shall in their judgment be necessary or proper for the gov- 
ernment. management and control of the premises used by them for the 
holding of fairs, and all expositions to be held thereon, and all such needful 
rules and regulations concerning the government and deportment of the 
aa ak ha which may be requisite or proper. [R. C. 1905, § 4604; 1903. 
eh. 7, § 1 

ee “ae of persons giving exhibitions for acts of independent contractor. 66 L.R.A. 


Liability of one conducting fair or exposition for injury to patron through negligence 
of concessionary. 14 L.R.A.(N.S.) 284; 32 L.R.A.(N.S.) 717. 

Liability of one maintaining place of amusement for the ree elias 
L.R.A.(N.S.) 427; 3 L.R.A.(N.S.) 1132; 19 L.R.A.(NS.) 772; 32 RA.(N S.) 718; 
42 L.R.A.(N.S.) 1071. 

§ 5112. Board of directors. The board of directors shall consist of not less 
than three, nor more than fifteen persons. The by-laws may provide that one 
or more persons not stockholders, may be elected directors. [R. C. 1905, 
§ 4605; 1903, ch. 7, § 2.] 

§ 5113. Liability of stockholders. The liability of stockholders shall not 
be other or greater than that provided in section 4554 of this code. [R. C. 
1905, § 4606; 1903, ch. 7, § 3.] 

§ 6114. May hold real property. Limitation. Agricultural fair corpora- 
tions may purchase, hold or lease any quantity of land, not exceeding in the 
aggregate one hundred and sixty acres, with such buildings and improvements 
as may be erected thereon and may sell, lease or otherwise dispose of the 
same at pleasure. This real estate must be held for the purpose of erecting 
buildings and making other improvements thereon, to promote and encourage 
agriculture, horticulture, mechanics, manufactures, stock raising and general 
domestic industry. [R. C. 1905, § 4607; Civ. C. 1877, § 562; R. C. 1899, § 3200.1 

§ 5115. Debts limited. Such corporation must not contract any debt or 
liabilities in excess of the amount of money in the treasury at the time of 
contract or not exceeding two thousand five hundred dollars, reasonably ex- 
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pected to be paid into the treasury from the receipts from a fair or exposition 
immediately to be held thereafter, except for the purchase of real property or 
the making of permanent improvements on the real property owned by such 
corporation, for which it may create a debt not exceeding ten thousand dol- 
lars, secured by mortgage on the real property of the corporation. The di- 
rectors who vote therefor are personally liable for any debt contracted or 
incurred in violation of this section. (1907, ch. 126, § 1; B. C. 1905, § 4608; 
Civ. C. 1877, § 564; R. C. 1899, § 3201.] 

§ 5116. Income and expenses. Agricultural fair corporations are not con- 
ducted for profit and have no capital stock or income other than that derived 
from charges to exhibitors and fees for concessions, which charges together 
with the term of membership and the mode of acquiring the same must be 
provided in their by-laws. Such charges and fees must never be greater than 
to raise sufficient money to discharge the debt for the real estate and the 
improvements thereon and to defray the current expenses of fairs and the 
creation of a sinking fund not exceeding five thousand dollars and for carry- 
ing on the business of such corporation; provided, that agricultural fair cor- 
porations may also be organized by three or more persons as in the case of 
other corporations, with all the rights, privileges and liabilities appertaining 
to such corporations under the corporation laws of this state, including such 
rights and privileges as are specified in this and the two preceding sections. 
[1907, ch. 126, § 2; R. C. 1905, § 4609; Civ. C. 1877, § 505; 1879, ch. 8, § 1; 
R. C. 1899, § 3202.1] 


CHAPTER 25. 
STATE POULTRY ASSOCIATION. 


§ 5117. Appropriation. There is hereby appropriated out of the funds of 
the state treasury not otherwise appropriated, the sum of three hundred dol- 
lars annually, to be expended by the North Dakota poultry association in 
payment of premiums and special awards in connection with its annual ex- 
hibits. [1907, ch. 184, § 1.] 

§ 5118. Annual exhibition. For the purpose of promoting, improving and 
increasing the poultry industry, an annual exhibition shall be held subject to 
the conditions hereinafter named. [1907, ch. 184, § 2.] 

§ 5119. Conditions to be complied with. The present North Dakota poultry 
association, organized under the general laws of this state in relation to cor- 
porations, is hereby created as the North Dakota state poultry association ; 
provided, however, that the state shall never become liable for any of the debts 
or liabilities of said association. The association shall adopt and file with the 
secretary of state an irrepealable by-law consenting, and providing that its 
board of directors shall consist of ten persons; that the commissioner of agri- 
culture and labor shall ex-officio constitute one member of said board of 
directors. [1907, ch. 184, § 3.] 

§ 5120. Appointment and duties of executive committee. The board of 
directors of such institution shall appoint an executive committee which shall 
keep an accurate account of the expenditures of all moneys appropriated to 
it by the state and all other receipts and expenditures and shall collect all in- 
formation in their power in relation to the poultry industry in the state, and 
report the same, together with a statement of their doings, to the governor on 
or prior to the first day of January each year following the holding of the 
annual exhibition, and by the governor laid before the legislative assembly. 
All moneys hereby appropriated shall be paid over to the treasurer of the 
association on the order of the president, attested by the secretary. [1907, 
ch. 184, § 4.] 
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CHAPTER 26. 
BUILDING AND LOAN ASSOCIATIONS. 


§ 5121. How formed. Any ten or more persons may form a corporation 
for the purpose of doing business as a building and loan association in the 
manner provided in this chapter, and, except as otherwise provided, the pro- 
visions of articles one to twelve, inclusive, of chapter twelve of this code shall 
be applicable to such corporation; provided that the term of corporate exist- 
ence of any such association may be renewed for a term of years, not exceed- 
ing the period limited by law, at any regular directors’ meeting of such 
corporation by a two-thirds vote of the directors of said corporation, and 
the certificate of the chairman and secretary of such directors’ meeting, evi- 
dencing such vote and renewal and filed with the secretary of state shall be 
effectual to accomplish such renewal, and shall be recorded by the secretary 
of state in the book of corporations, and thereupon the terms of the existence 
of such corporation shall be renewed for the term provided by said vote and 
certificate. Such corporation may do business outside of the state if it shall 
have expressed its intention so to do in its articles of incorporation, and no 
foreign building and loan association or corporation organized to do business 
as a building and loan association in any foreign state shall be authorized 
to transact any business as such corporation in the state of North Dakota 
until they shall have first deposited with the state treasurer lawful money of 
the United States, or bonds, securities or other evidences of indebtedness 
owned and held by such foreign corporation in the amount of twenty-five 
thousand dollars, the sufficiency of said bonds or mortgages so deposited to 
be approved by the state treasurer, and such moneys, bonds or securities so 
deposited shall be subject to assessment and the levy and collection of taxes 
against the same in the same manner as if said property was owned and con- 
trolled by a resident of the state of North Dakota, and no business shall be 
transacted in the state of North Dakota by any such foreign corporation 
until they have deposited with the state treasurer the moneys or securities 
hereinbefore mentioned and secured the treasurer’s receipt for such deposit. 
The said moneys or securities so deposited shall be surrendered to the cor- 
poration depositing the same whenever they shall present the certificate of 
the public examiner that all liabilities on the part of such corporation to any 
citizen of the state have been fully discharged, and not otherwise; provided, 
however, that for the purpose of this act any foreign corporation which 
issues certificates or contracts to citizens of this state whereby it agrees that 
in consideration of certain stipulated monthly payments to said corporation it 
will either buy or build a home, or loan money upon real estate, shall be con- 
sidered and held to be foreign building and loan associations. [1913, ch. 107; 
1907, ch. 56; R. C. 1905, § 4610; 1899, ch. 31; R. C. 1899, § 3203.] 


History, objects and powers of building and loan associations and membership and 
its righte and obligations. 69 Am. Dec. 158. 

Validity and effect of statute requiring deposit of securities by building and loan 
association as a prerequisite to the right to transact business. 9 L.R.A.(N.S.) 461. 


§ 5122. When capital stock paid in. Lien on shares. Series. Withdrawals. 
The capital stock of any corporation formed pursuant to this chapter shall 
be paid in at such times, in such amounts and at such places as the by-laws 
shall appoint; every share of stock shall be subject to a lien for the pay- 
ment of unpaid installments and other charges incurred thereon under the 
provisions of the by-laws and the by-laws may prescribe the form and manner 
of enforcing such lien; new shares of stock may be issued in lieu of shares 
withdrawn or forfeited. The stock may be issued in one or more successive 
series in such amounts as the board of directors or stockholders may de- 
termine and any stockholder wishing to withdraw from the corporation 
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shall have power to do so by giving thirty days’ notice of his intention to 
withdraw, when he shall be entitled to receive the amount paid in by him 
and such proportion of the profit as the by-laws may determine, less all fines 
and other charges; provided, that at no time shall more than one-half of 
the funds in the treasury of the corporation be applicable to the demands 
of withdrawing stockholders without the consent of the board of directors; 
and that no stockholder shall be entitled to withdraw whose stock is held 
in pledge for security. Upon the death of the stockholder his legal repre- 
sentatives shall be entitled to receive the full amount paid in by him and legal 
interest thereon after deducting all charges that may be due on stock. No 
fine shall be charged to a deceased member’s account after his decease, unless 
the legal representatives of such decedent assume the future payments on the 
stock. [R. C. 1905, § 4611; 1885, ch. 34, § 2; 1887, ch. 34, § 1; 1889, ch. 40, 


§ 11; R. C. 1895, § 3204.) 

Withdrawing member must pay fines and penalties prescribed by by-laws. Beach v. 

Loan Agsso., 10 8. D. 549, 74 N. W. 889. 
Cannot adopt by-law for forfeiture of shares for nonpayment of dues and fines, with- 

out sale of the shares. Mueller v. Madison Loan Co., 11 8. D. 43, 75 N. W. 277. 
Nature and validity of fines in building and loan associations. 35 L.R.A. 215. 
Withdrawals from building and loan associations. 35 L.R.A. 289. 

, aia of associations to borrow money to pay withdrawing member. 20 L.R.A.(N.8.) 


§ 5123. Loaning funds. The officers may hold stated meetings at which 
the money in the treasury if equal to the amount of one share in stock in 
such corporation shall be offered for loan in open meeting and the stock- 
holder who shall bid the highest premium for the preference or priority 
of loan shall be entitled to receive a loan of the amount of the par value 
of one share of stock for each share of stock held by him. It is also further 
provided that any such corporation may loan any of the funds in its treasury, 
at such rates of premium and interest, and to any stockholder, at such times 
and in such manner, as shall be fixed or provided for by the terms of the 
articles of incorporation, charter or by-laws of such corporation, anything 
to the contrary herein contained, notwithstanding. Any loans that shall have 
heretofore been made by any building and loan association, organized under 
the laws of the state of North Dakota and pursuant to the terms of its articles 
of incorporation or by-laws, are hereby declared to be lawful and are not 
ultra vires or usurious; provided, that the provisions of this article shall not 
apply to foreign building and loan associations doing business within the 
state. [R. C. 1905, § 4612; 1885, ch. 34, § 4; 1887, ch. 34, § 3; 1899, ch. 32, 


§ 1; R. C. 1899, § 3205.] 
Minimum premium at which money can be loaned may be fixed. Co-operative Loan 


Asso. v. Fawick, 11 8. D. 589, 79 N. W. 847. 
Fixed premiums or fixed minimum of premiums in building and loan associations. 
35 L.R.A. 244. 

§ 5124. Loans evidenced by note, secured by mortgage and pledge of 
shares. Conditions of mortgage. For every loan made a note secured by first 
mortgage of real estate shall be given, accompanied by a transfer and pledge 
of the shares of the borrower. The shares so pledged shall be held by the cor- 
poration as collateral security for the performance of the conditions of such 
note and mortgage. The note and mortgage shall recite the number of shares 
pledged and the amount of money advanced thereon and shall be conditioned 
for the payment of the dues on such shares and the interest and premium 
upon the loan, together with all fines and payments in arrears, until such 
shares reach the ultimate par value of the shares of stock of the corporation, 
or the loan is otherwise canceled and discharged; provided, that the shares 
without other security may in the discretion of the directors be pledged as 
security for loans to an amount not exceeding their value as adjusted at the 
last adjustment and valuation of shares before the time of the loan. If the 
borrower neglects to offer security satisfactory to the directors within the 
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time prescribed by the by-laws his right to the loan shall be forfeited and he 
shall be charged with one month’s interest and one month’s premium at 
the rate bid by him, together with all expenses, if any, incurred; and the 
money appropriated for such loan may be reloaned at the next or any subse- 
quent meeting. [R. C. 1905, § 4613; R. C. 1895, § 3206.] 


Right to apply payments made on stock in a building and loan association upon a 
mortgage given for a loan by the same member. 29 L.R.A. 120. 

Provision in mortgage for payment of fines to building and loan associations. 35 
L.R.A. 220. 

§ 5125. Loans may be repaid at any time. Option of borrower. A bor- . 
rower may repay a loan at any time upon application to the corporation, 
whereupon, on settlement of his account, he shall be charged with the full 
amount of the original loan together with all installments of interest, premiums 
and fines in arrears, and shall be given credit for the withdrawing value of 
his shares pledged and transferred as security; and the balance shall be 
received by the corporation in full satisfaction and discharge of such loan; 
provided, that a borrower desiring to retain his shares and membership may, 
at his option, repay his loan without claiming credit for such shares, where- 
upon the shares shall be retransferred to him, and shall be free from any claim 
by reason of such canceled loan. If, however, the by-laws of the corporation 
prescribe a different manner and different terms upon which a loan may be 
repaid the repayment can only be made in accordance with such by-laws. 
[R. C. 1905, § 4614; 1885, ch. 34, § 5; 1887, ch. 34, § 4; R. C. 1895. § 3207.] 

Failure to pay monthly as agreed may render entire principal, with interest, due. 
Yankton B. & L. Asso. v. Dowling, 10 S. D. 540, 74 N. W. 438. 

Loan to member; application of payments. U.S. Loan Co. v. Shain, 8 N. D. 136, 77 
N. W. 1006; Hale v. Cairns, 8 N. D. 145, 77 N. W. 1010, 44 L.R.A. 261; 73 Am. 8t. 
ePetae a Clark v. Olson, 9 N. D. 364, 83 N. W. 519; Hale v. Gullick, 13 8. D. 637, 84 

§ 5126. No premium deemed usurious. No premiums, fines or interest on 
premiums that may accrue to the corporation according to the provisions of 
this chapter shall be deemed usurious. [R. C. 1905, § 4615; 1885, ch. 34, § 6; 
R. C. 1895, § 3208.] 

Payment of bonus agreed upon not usury. Yankton B. & L. Asso. v. Dowling, 10 S. D. 
540, 74 N. W. 438; Vermont L. & T. Co. v. Whithed, 2 N. D. 82, 49 N. W. 318. 

§ 5127. May purchase real estate. Every corporation may purchase at any 
sale, public or private, any real estate upon which it may have a mortgage, 
judgment lien or other incumbrance or ground rent, or in which it may have 
any interest, and may sell, convey, lease, or mortgage at pleasure real estate 
so purchased, and may purchase and hold such real estate and buildings as 
may be necessary for its immediate accommodation in the transaction of its 
business. [R. C. 1905, § 4616; 1899, ch. 32, § 2; R. C. 1899, § 3209. ] 

§ 5128. Minimum premium. Such corporation may in its by-laws fix a 
per cent premium at less than which it will not be obliged to accept loans. 
[R. C. 1905, § 4617; 1889. ch. 40, § 4; R. C. 1899, § 3210. ] 

§ 5129. Loan fund. Uses prohibited. Not less than eighty-three per cent 
of all monthly dues collected from the share holders of such corporation shall 
be put into a fund to be known as the loan fund, no part of which shall be 
used by the corporation for the purpose of paying its expenses, or the expense 
of carrying on its business, excepting interest, taxes and insurance. ([R. C. 
1905, § 4618; 1889, ch. 40, § 5; R, C. 1895, § 3211.] 

§ 5130. Investment of unloaned funds. Any funds of such corporation, 
which shall remain unloaned for a period of more than thirty days and for 
which there is no sufficient demand, may be loaned or invested by the cor- 
poration under the provisions of its by-laws at any rate of interest allowed 
by law upon any security approved and accepted by the board of directors. 
[R. C. 1905, § 4619; 1889, ch. 40, § 7; R. C. 1895, § 3212.) 
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§ 5131. Power to borrow. Such corporation shall have power to borrow 
money under such restrictions and regulations as its by-laws may provide. 
[R. C. 1905, 5 4620 ; 1889, ch. 40, § 8; R. C. 1895, § 3213.] 


Power of building and loan association to borrow money to pay withdrawing members. 
20 L.R.A.(N.S.) 393. 


§ 5132. Retirement of unpledged shares. The board of directors of such 
corporation shall have power in its discretion to retire the unpledged shares 
of stock of such corporation at any time after the third year from the date 
of the issue of such stock and to enforce the withdrawal of the same in such 
- Manner and under such regulations as it may deem best for the interest of 
the corporation. It shall determine by lot or in any other impartial manner 
which shares shall be thus retired, but no unmatured stock shall be retired 
while any matured stock remains in force. [R. C. 1905, § 4621; 1889, ch. 40, 
§9; BR. C. 1895, § 3214.) 

§ 5188. Voluntary withdrawals. The by-laws of such corporation may pro- 
vide for the voluntary withdrawal and eancellation at or before maturity of 
shares of stock not borrowed on; provided, that such withdrawal and can- 
cellation shall be pro rata among the shares of the same series of stock. [R. C. 
1905, Soe 1885. ch. 34, § 18; R. C. 1895, § ele | 

ithdrawals from building and loan association while a solvent going concern. °49 
L.R.A.(N.S.) 1129. 
aoe as affected by insolvency or winding up of business. 49 L.R.A.(N.S.) 

§ 5134. Annual report. Contents. Any building and loan association doing 
business in this state shall annually make a true and correct statement, verified 
by the oath of its president or secretary, setting forth its actual financial con- 
dition on the thirtieth day of June of the current year, which shall be for- 
warded to the state examiner not later than the first day of August of the 
same year and shall contain the following information: 

- The amount of authorized capital and the par value of each share of stock. 
. The number of shares sold during the year. 

. The number of shares canceled and withdrawn during the year. 

. The number of shares in force at the end of the year. 

. A detailed statement of the receipts and disbursements during the year. 
. A detailed statement of the assets and liabilities at the end of the year. 

Such report shall also show the total amount received as dues on stock 
under each separate class or kind of stock and all deductions therefrom for 
expenses, withdrawals, cancellations, forfeitures, refunded or otherwise, and 
the amounts, if any, of profits credited to stock or subject to such credit, the 
number of shares in force of each issue or series and the amount expended 
during the year in payment of salaries of officers. clerks, agents and all other 
employes, the amount expended for traveling expenses, rent, postage, includ- 
ing telegraph and express charges, printing, books and stationery, office sup- 
plies, office furniture, advertising, commissions paid agents or other persons 
and all other items of expense. In addition such annual reports shall con- 
tain a statement of the business of the corporation for the preceding year, 
showing the amount of resources included in mortgage loans, the amount of 
loans on stock of the association. the amount of loans on other securities 
specifying the’ kind of such securities, the amount of unpaid dues, fines, pre- 
miums and interest, the amount due from agents, the amount due from banks, 
the amount invested in real estate and obtained on foreclosure, the amount 
invested in furniture and fixtures, the amount of cash on hand and the amount 
of all other resources of the association not enumerated heretofore; and shall 
state as its liabilities the amount received from stock subscriptions, the amount 
due from stock delinquent in each class or kind of stock and the unpaid fines 
on such stock, the amount set aside as an expense fund from each kind or 
class of stock, the amount of undivided profits at the beginning of the year, 
the amount received as interest. premiums, fees, .fines or other sources as 
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profits during the year, the amount of such interest and interest delinquent 
at the end of the year, the amount of all bills payable and the amount of all 
other liabilities at the close of the year. Within thirty days from the filing 
of the report a statement of the assets and liabilities shall be published at 
least once in some newspaper in the city or town in which the association 
has its principal place of business. All statements herein required to be made 
shall be uniform and in accordance with a form to be prescribed by the state 
examiner, and shall correctly show the proportion which the entire expenses 
of the association for the term reported bear to its gross earnings for that 
term. All reports required of building and loan associations organized under 
the laws of this state are also required of all foreign building and loan asso- 
ciations doing business in this state, and all the provisions of this chapter 
relating to such reports, the filing thereof and the fees therefor shall apply 
ore foreign building and loan associations. [R. C. 1905, § 4623; R. C. 1895, 

§ 5135. Penalty for not making report. Oertificate of authority. If any 
such association shall fail to furnish to the state examiner the report required 
by this chapter at the time required, it shall forfeit the sum of twenty-five dol- 
lars for every day such report shall be delayed or withheld and the attorney- 
general on the application of the state examiner shall bring an action to 
recover such penalty. After receiving such annual report the state examiner, 
if satisfied that such corporation has complied with all the provisions of this 
chapter and is entitled to do business in this state, shall issue his certificate, 
stating the compliance with such provisions, and that such corporation is 
entitled to do business in this state, which certificate shall be in force for 
the period of one year, unless sooner rescinded as provided in this chapter. 
The state examiner shall also issue such certificate to a domestic corporation, 
which commenced business at some intervening period in any year which has 
complied with the law in regard to its articles of incorporation and in all 
other respects except the filing of such report. [R. C. 1905, § 4624; R. C. 
1895, § 3217.] 

§ 5136. Examination by state examiner. Fee. It shall be the duty of the 
state examiner, as often as he may deem necessary and at least once in each 
year, to examine every building and loan association incorporated under the 
laws of this state, and for that purpose he shall have and exercise over such 
corporation, its business, officers, directors and employes, all the power and 
authority conferred upon him by the laws of this state over banks and other 
moneyed corporations; provided, that he shall not have the power to suspend 
the operation of any such corporation, except in the manner provided in this 
chapter. The state examiner shall have the same supervision and control over 
the business within this state of foreign corporations of like kind, doing busi- 
ness in this state. Upon the completion of any examination of any association 
made by the state examiner or under his direction, the association so examined 
shall pay to the examiner a fee to be determined as follows, viz.: For the 
first one hundred thousand dollars of assets, a fee of twenty dollars, and for 
each additional one hundred thousand dollars of assets, or major portion 
thereof, an additional fee of ten dollars. [R. C. 1905, § 4625; R. C. 1895, 
§ 3218; 1901, ch. 46; 1905, ch. 59.] 

§ 51387. Action against insolvent corporations. If it shall appear to the 
state examiner from any examination made by him or from the annual report 
aforesaid, that any domestic or foreign building and loan association is violat- 
ing the law, or that it is conducting business in an unsafe, unauthorized or 
dishonest manner, he shall by an order under his hand and seal of office 
addressed to such corporation direct compliance with the requirements of the 
law; and whenever such corporation shall refuse or neglect to make such 
report or account as may be lawfully required, or to comply with such order 
as aforesaid, the state examiner shall file a statement in writing with the 
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attorney-general, setting forth the facts or particulars in which such alleged 
violation or refusal consists, which statement shall be prima facie evidence 
of such violation or refusal, whereupon the attorney-general shall institute 
such proceedings against such corporation as are provided by law in case 
of insolvent corporations, or such other proceedings as the occasion may 
require. It is further provided that in the event of the payment or fore- 
closure or redemption under foreclosure of any and all mortgages held by 
such insolvent foreign or domestic corporations, or their assignees, the amount 
paid for dues and premiums on stock pledged as security for such loan shall 
be credited on such mortgage and the obligation thereby secured. ([R. C. 
1905, § 4626; 1899, ch. 33; R. C. 1899, § 3219.] 


ect of insolvency of building and loan association upon the rights and liabilities of 

members. 61 Am. St. Rep. 24. 

bles may receivers for building and loan association be appointed. 72 Am. St. 
ep 


§ 5138. "Conditions on which foreign corporations can do business in this 
state. No foreign building and loan association or corporation shall do 
business in this state, until: 

1. It shall have first complied with the provisions of sections 5238 and 5240. 

2. It shall have obtained from the state examiner a certificate authorizing 
it to do business in this state. 

Upon application by any foreign building and loan corporation or associa- 
tion to do business in this state, and thereafter whenever the state examiner 
shall deem it prudent for the public interest he shall examine into its finan- 
cial condition and method of doing business and for that purpose, if he deems 
it necessary he may visit such corporation, or cause the same to be visited by 
a@ competent person appointed by him, and he may demand from such cor- 
poration or association, in advance, his fees and necessary expenses for making 
such examination and may refuse to make the'same or to issue any certificate 
unless such fees and expenses are paid, and if a certificate has already been 
issued may rescind the same. For the purpose of making such examination 
the persons making the same shall have free access to all the books and papers 
of the corporation that relate to its business and to the books and papers kept 
by any of its agents and may summon as witnesses and examine under oath 
the directors, officers, agents and trustees of any such corporation and any 
other person in relation to its affairs, transactions and condition. [R. C. 1905, 
§ 4627; R. C. 1895, § 3220.) 

§ 5139. Certificate to foreign corporation. If he is satisfied from such 
examination that such corporation is solvent and its method of doing business 
is such as is likely to be beneficial to all of its members alike, he shall issue 
a certificate, authorizing it to do business in this state, if one is not already 
in force, which certificate shall be in force for one year, or until the time 
required for the filing of the annual report unless sooner rescinded. ([R. C. 
1905, § 4628; R. C. 1895, § 3221.] 

§ 5140. Revocation of authority. If the state examiner is of opinion upon 
examination or other evidence that a foreign building and loan association 
doing business in this state is in an unsound condition, or if it has failed to 
comply with the law, or if it, its officers or agents, refuse to submit to exam- 
ination, or to perform any legal obligation in relation thereto, he shall revoke 
or suspend its certificate of authority and shall cause notification thereof to 
be published three times, once in each week, for three successive weeks, in 
some newspaper published at the seat of government and shall mail a copy 
to such association or corporation at its home office and no new business shall 
thereafter be done by it or its agents in this state while such default or dis- 
ability continues, nor until its authority to do business is restored by the 
examiner. [R. C. 1905, § 4629; R. C. 1895, § 3222.] 

§ 5141. Selling stock of foreign corporation without authority, a mis- 
demeanor. Any officer, director or agent of any foreign building and loan 
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association, or any person whatever, who shall in this state solicit subscrip- 
tions to the stock of such association, or who shall sell or issue, or knowingly 
cause to be sold or issued to a resident of this state any stock of such asso- 
ciation, while such association shall not hold the certificate of the state exam- 
iner, authorizing it to do business in this state as herein prescribed, or before 
such association has complied with all the provisions of this chapter or when 
such association shall have been notified that its authority to do business in 
this state has been revoked, as hereinbefore provided, shall be guilty of a 
misdemeanor and upon conviction thereof shall be punished by a fine of not 
less than one hundred dollars, nor more than five hundred dollars, or by 
imprisonment of not less than ten days nor more than six months or by both 
such fine and imprisonment, in the discretion of the court. ([R. C. 1905, 
§ 4630; R. C. 1895, § 3223. ] 

§ 5142. Same. Domestic corporation. Any officer, director or agent of 
any building and loan association incorporated under the laws of this state, 
or any other person whatever, who shall sell or issue, or knowingly cause to 
be sold or issued to any person any stock of such association, while such asso- 
ciation shall not have a certificate of the state examiner authorizing it to do 
business ns herein prescribed shall be guilty of a misdemeanor and upon con- - 
viction thereof shall be punished by a fine of not less than one hundred dol- 
lars and not more than five hundred dollars, or by imprisonment of not less 
than ten days nor more than six months, or by both such fine and imprisonment 
in the discretion of the court. [R.C. 1905, § 4631; R. C. 1895, § 3224.] 

§ 5143. Reincorporation not necessary. All corporations heretofore organ- 
ized in this state and doing business as building and loan associations shall 
comply with and be subject to all the provisions of this chapter and shall be 
entitled to all the privileges and benefits thereof without reincorporating. 
[R. C. 1905, § 4682; R. C. 1895, § 3225.] 


CHAPTER 27. 
RIGHT OF WAY FOR TELEPHONE AND ELECTRIC LINES. 


§ 5144. Right of way for telephone lines. The board of county commis- 
sioners of any county, board of supervisors of any township, board of alder- 
men of any incorporated city, or board of trustees of any town or village in 
this state, may, when deemed for the best interest of their respective municipal 
corporations, grant to any person, who is a resident of this state, or to any 
company or corporation, organized under the laws of this state, or to any 
company or corporation duly licensed to do business within this state, the 
right of way for the erection of a telephone line over or upon any public 
grounds, streets, alleys or highways under the care or supervision of such 
board granting such right of way. Such right of way shall be granted sub- 
ject to such conditions, restrictions and regulations as may be prescribed by 
the board granting the same, as to what grounds, streets, alleys or highways 
said lines shall run upon, over or across, and as to the places where the poles 
to support the wires shall be located, and all grants of right of way for the 
construction of telephone lines heretofore made, in accordance herewith, by 
any board above mentioned. are hereby made valid. [R. C. 1905, § 46338; 
1899, ch. 156; R. C. 1899, § 3225a ; 1903, ch. 196.]. 

City authorized to grant re cyoene company right to erect, maintain and operate 
telephone system in streets. Kirby v. Citizens’ Teleph. Co., 17 S. D. 362, 97 N. W. 3, 2 
A. & E. Ann. Cas. 152. ; 

peer | of consent of local authorities to construction of telephone line in city. 
Missouri R. Teleph. Co. v. Mitchell, 22 S. D. 191, 116 N. W. 67. 

City was authorized to require as condition to grant of telephone franchise that com- 
pany pay annually to city 10 per cent of its gross receipts above sum specified. Mitchell 
v. Dakota Central Teleph. Co., 25 S. D. 409, 127 N. W. 582. 
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Telephone companies are not empowered to creat public nuisances, or interfere with 
use of highways by i oa a erection of poles and wires. Snee v. Clear Lake Teleph. 
Co., 24 8S. D. 361, 123 N. W. 729. 

Telegraph and telephone poles and wires as additional servitude on the public streets 
and highways. 49 Am. Rep. 14; 54 Am. Rep. 290; 106 Am. St. Rep. 260. 

Privilege of using street for telegraph line as a contract within provision against 
impairing obligation. 50 L.R.A. 146. 
ight to require telegraph or telephone wires to be placed underground. 31 LR.A. 

806; 14 L.R.A.(NS.) 654. 

_§ 5145. Right of way for electric railways. The board of county commis- 
Sloners of any county, board of supervisors of any township, or board of 
trustees of any town or village in this state may, when deemed for the best 
interest of their respective municipal corporations, grant to any person, per- 
sons, company or corporation the right of way for the construction and opera- 
tion of an electric or other railway in, over or upon any public grounds, streets, 
alleys or highways under the care or supervision of such board granting such 
right of way. [R. C. 1905, § 4634; 1905, ch. 153.] 

Medebeh railroads as additional servitude in streete. 28 Am. St. Rep. 235; 47 Am. St. 
- 272, 

Privilege of using street for street railway as a contract within provision against im- 
pairing obligation. 50 L.R.A. 143. 

Liability of municipality in damages for repeal, or interference with enjoyment, of 
street franchise. 36 L.R.A.(N.S.) 861. 

Municipal power to impose conditions when giving consent to street railway. 36 

33. 


Power of municipality to prevent laying an additional street car track under a 
franchise originally granting the right to lay double tracks. 36 L.R.A.(N.S.) 850. 

Estoppel of town or municipality to object to street railway in street by acquiescence 
or consent to its construction or use. 7 L.R.A.(N.S.) 1187. 


CHAPTER 28. 
BANKING CORPORATIONS. 


§ 5146. Creation of banking department. State banking board. (1) There 
is hereby created a department of banking which shall have charge of the 
execution of all laws relating to state banks, savings banks, trust companies, 
building and loan associations, mutual investment corporations, mutual sav- 
ings corporations and other financial corporations heretofore or hereafter 
organized or doing business under the laws of the state of North Dakota, and 
engaged wholly or in part in the receiving of deposits or the selling of their 
certificates of indebtedness or other obligations to the public. Such depart- 
ment shall be designated as the ‘‘ department of banking,’’ and it shall be 
under the management and control of the state banking board and a chief 
officer to be known as the state examiner. 

(2) The state banking board shall consist of the governor, the secretary 
of state and the attorney-general; and ex-officio the president and secretary 
of the corporation known as the North Dakota bankers’ association, so long 
as said corporation shall maintain its corporate capacity. None of the 
members of said board shall receive any compensation for their services 
other than that now provided by law and the two members last named shall 
be entitled to attend all meetings of said board and to participate in its 
deliberations but shall not vote in the deciding of questions coming before 
it. The governor shal] be the chairman of said board and the attorney- 
general shall be ex-officio the attorney for the board, and the state examiner 
shall be its secretary. A majority of the first three members shall constitute 
a quorum. Said board shall hold regular meetings on the first Wednesdays 
of January, April, July and October of each year, at the office of the de- 
partment in the state capitol at Bismarck, and special meetings at the call 
of the governor. 

(3) The said board shall have, and there is hereby vested in it, the power 
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to make such rules and regulations for the government of such corporations, 
as in its Judgment may seem wise and expedient, which rules shall not conflict 
with any laws of the state of North Dakota or of the United States. It shall be 
the duty of said board at each regular meeting and at any special meeting 
called for that purpose, to examine all reports made by said corporations re- 
lating to their condition, and all reports of regular and special examinations 
made by the state examiner and deputy examiners from his department 
and filed with said board during the preceding quarter or such period as 
shall have elapsed since the last meeting of said board, and to approve or 
disapprove the same, and to make and enforce such orders as, in its judg- 
ment, may be necessary or proper to protect the public and particularly 
the depositors or creditors of said institutions. Said board and the state 
examiner and deputy examiners shall have the power to subpoena witnesses, 
administer oaths, and generally to do and perform any and all acts and 
things necessary to the complete performance of the duties herein imposed, 
and to enforce all of the provisions of this article, and for the purpose 
of enabling them to perform all the duties imposed upon them, the pro- 
visions of section 8200 shall be held as applicable to their proceedings. Any 
and all orders made by said board shall be immediately operative and 
remain in full force until modified, amended or annulled by such board, or 
by a court of competent jurisdiction, in an action to be commenced by the 
party against whom such order may have been issued. Said board shall 
keep a full and complete record of all its proceedings and of all orders 
made by it, and the records of the state banking board, and of the state 
examiner, and of any and all reports made by or filed with the board or 
the state examiner shall, under proper restrictions, during regular business 
hours, be open to inspection and examination by stockholders, depositors, 
creditors and sureties on any bonds of any of the said corporations or on 
the bonds of any officer or employe thereof. The said board is hereby 
vested with the power and authority to appoint by its own order, receivers 
for insolvent corporations as defined in this article, and such receivers shall 
have the same power and authority, and their acts the same validity as if 
appointed under and by the direction of a district court, but nothing herein 
contained shall be construed so as to take away from the courts the power 
to appoint receivers of such institutions at any stage of the proceedings and 
thus terminate the receivership ordered by the board. 

(4) The state examiner shall, under the direction and subject to the orders 
of the state banking board, exercise a constant supervision, either personal 
or through the deputy examiners hereinafter provided for, over the business 
and affairs of all the financial corporations placed by this act within the 
jurisdiction of the state banking board and shall, personally or through the 
deputy examiners herein provided for, visit at least twice each year, all 
of said corporations, inspecting and verifying the assets and liabilities of 
each, and so far investigate the character and value of the assets of each 
such corporation as to ascertain with reasonable certainty that the values 
are correctly carried on its books. He shall further investigate the methods 
of operation and conduct of said corporations and their systems of account- 
ing, to ascertain whether such methods are in accordance with the law and 
sound banking usage and principles, and report the findings, conclusions 
and recommendations upon such examinations to the banking board and 
put into force and effect such orders and directions as it may make in 
reference thereto. 

(5) The state examiner shall be ex-officio secretary of the state banking 
board, and he shall keep all proper records and files pertaining to the duties 
and work of his office and the proceedings of the board and shall report to 
the board annually, touching on all his official acts and those of his deputy 
examiners, giving abstracts of statistics and of the conditions of the various 
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institutions to which his duties relate, and making such recommendations 
and suggestions as he may deem proper, which report shall be printed and 
bound in a satisfactory and substantial manner and distributed among all 
of the state banks and other corporations within his jurisdiction. The state 
banking board shall make biennial reports the same as other state officers 
and boards, in which there shall be included with a full report of its pro- 
ceedings, a summary or abstract of the reports of the state examiner. — 

(6) The state examiner may, subject to the approval of the state banking 
board, appoint and at pleasure remove, not more than ten (10) deputy 
examiners and one stenographer and such other employes as may in the 
judgment of the state banking board, be necessary for the proper discharge 
of the business of his department. Each deputy examiner shall give bond 
to the state in the sum of ten thousand dollars to be approved and filed in 
the same manner as the bond of the state examiner. The state exam*ner 
shall select and designate one of said deputy examiners to be the office 
deputy and to act during the absence or disability of the state examiner, 
and in such cases the deputy examiner so authorized shall have charge of 
the office and administer its affairs. Six of the said deputy examiners 80 
appointed shall have had at least three years’ active experience in bank 
work within this state and shall furnish such evidence of qualification as 
expert accountants and general fitness for the duties as may be demanded 
by the banking board. 

(7) For the purpose of the better administration of his department the 
state examiner shall, immediately after the taking effect of this act, proceed 
to divide the state into six districts which shall have as nearly as may be, 
banks and other financial institutions of an equal number, and arranged 
with reference to convenience and economy in travel and shall at once 
designate the district in which each of his six deputy examiners shall make 
examinations, and such deputy examiners shall confine their work, as near 
as may be, to the examination of corporations located within their respec- 
tive districts, except that any such deputy examiners may be temporarily 
transferred to other districts, or more than one deputy examiner may be 
assigned temporarily to any district when the proper performance of the 
work therein would indicate the necessity for so doing. No deputy exam- 
iner shall have any interest directly or indirectly in any corporation within 
the jurisdiction of the banking department, nor in any corporation engaged 
wholly or in part in the writing or issuing of bonds of or for any such 
corporation or of the officers or employes of any such corporations. 

(8) Each deputy examiner herein provided for shall be under the direct 
orders and instructions of the state examiner and shall make report to him 
in such form as he or the banking board may prescribe during or immedi- 
ately after the completion of the examination of each financial institution 
examined by him, with such recommendations and suggestions as he may 
deem advisable. 

(9) The salary of each deputy examiner shall be two thousand dollars per 
annum and in addition thereto he shall be paid his actual and necessary 
travelling expenses when engaged in the discharge of his duties; the salary 
of the stenographer shall be twelve hundred dollars per annum and the 
salaries of other clerks or assistants herein provided for, shall be fixed by 
the state banking board. [191], ch. 55, § 1; R. C. 1905, § 4635; 1905, 
eh. 165, § 1.] 

See section 5204. 
As to biennial reports by the state banking board. See sections 95, 97, 98, 633. 


State banking law is a proper exercise of the internal police power of the state. State 
ex rel. Goodsill v. Woodmansee, 1 N. D. 246, 46 N. W. 970. 


§ 5146a. Appropriation. There is hereby annually appropriated from any 
moneys in the state treasury not otherwise appropriated, the sum of twenty- 
nine thousand dollars or so much thereof as may be necessary for the pay- 
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ment of the salaries and expenses of the persons to be appointed under the 


provisions of this act. [1911, ch. 55, § 5.] 
The words “ this act” as here used mean sections 5146, 5149, 5155, 5179. 


§ 5146b. Repeal. All acts and parts of acts inconsistent with or repugnant 
to this act are hereby repealed; provided, however, that this act shall not 
. affect any offense committed, any right acquired, or any obligation imposed 
by or under any law in force up to the date of the taking effect of this 
act. But all such offenses, rights and liabilities shall remain and be prose- 
cuted, maintained or defended under the law existing at the time such 


offense was committed or such right or liability accrued. [1911, ch. 55, § 6.] 
As to the words “ this act,” see note to section 5146a. 


§ 5147. Who may form. Associations for carrying on the business of 
banking under this chapter may be formed by any number of natural per- 
sons, not less than three, two-thirds of whom shall be residents of this state. 
They shall enter into articles of association which shall specify in general 
terms the object for which the association is formed, and may contain any 
other provisions, not inconsistent with law, which the association may see 
fit to adopt for the regulation of its business and the conduct of its affairs. 
These articles shall be signed and acknowledged by the persons uniting to 
form the association and shall be filed in the office of the secretary of state. 
[R. C. 1905, § 4636; 1890, ch. 28, § 1; 1898, ch. 27, § 1; R. C. 1899, § 3226; 
1905, ch. 165, § 2.] 


Banking corporation organized before legislative authority so to do, is corporation de 
facto on receiving deposits after such authority is given, although not filing required 
certificate. Mason v. Stevens, 16 S. D. 320, 92 N. W. 424. | 

Power to prohibit or regulate banking business by individuals. 15 L.R.A. 477; 5 
L.R.A.(N.S.) 874; 25 L.R.A.(N.S.) 1217. 


§ 5148. Organization certificate. Contents. The persons uniting to form 
such an organization shall, under their hands, make an organization certificate 
which shall specifically state: 

1. The name assumed by such association, which name shall not be the 
name of any other bank in the state, nor of any bank heretofore incorporated 
In the state of North Dakota or in the territory of Dakota. 

2. The place where the business of discount and deposit is to be carried on. 

3. The amount of the capital stock and the number of shares into which the 
same shall be divided. 

4. The names and places of residence of the shareholders and the number 
of shares held by each of them. 

5. The period at which such bank shall commence and terminate business. 
[R. C. 1905, § 4637; 1890, ch. 23, § 2; 1893, ch. 27, § 2; R. C. 1895, § 3227; 
1905, ch. 165, § 3.] 

§ 5149. Acknowledgment and record. The organization certificate shall be 
acknowledged before a clerk of some court of record, or a notary public, 
and shall be, together with the acknowledgment thereof, authenticated by 
the seal of such court or notary, recorded in the office of the register of 
deeds in the county where such banks may be established, and such certifi- 
cate thus authenticated shall be transmitted to the secretary of state who 
shall record and carefully preserve the same in his office, certify the facts 
to the state banking board and issue a certificate of authority to the cor- 
poration, which certificate of authority shall be transmitted to and held by 
the state examiner until an examination is made and the certificate of the 
state examiner or a deputy examiner procured, to the effect that the capital 
stock has been paid in full, and that all conditions of the law have been 
strictly complied with. [1911, ch. 55, § 2; R. C. 1905, § 4638; 1890, ch. 23, 
§ 3; 1893, ch. 27, § 3; R. C. 1899, § 3228; 1905, ch. 165, § 4.] 

§ 5150. Powers. Upon making and filing articles of association and an 
organization certificate, the association shall become, as from the date of the 
execution of the same, a body corporate, and as such and in the name desig- 
nated in the certificate, it shall have the power: 

1253 


§§ 5150-5151 CIVIL CODE. Banking Corporations. 


1. To adopt and use a corporate seal. 

2. To have succession for a period of twenty-five years from its organiza- 
tion, unless it is sooner dissolved, according to the provisions of this chapter, 
or unless its franchise becomes forfeited by some violation of law. 

3. To make contracts. 

4. To sue and be sued. 

5. To elect or appoint directors, two-thirds of whom must be residents of 
this state, and by its board of directors to appoint a president and vice- 
president, who shall be members of said board, a cashier and assistant cashier 
and such other employes as may be required; define their duties, require 
bonds of them and fix the penalty thereof; dismiss such officers or any of 
them, and appoint others to fill their places. 

6. To provide by its board of directors, by-laws, not inconsistent with the 
laws of this state, to regulate the manner in which its stock shall be trans- 
ferred, its directors elected or appointed, its officers appointed, its prop- 
erty transferred, its business conducted and the privileges granted it by 
law exercised and enjoyed. 

7. To exercise by its board of directors, or duly authorized officers or 
agents, subject to law, all such incidental powers as shall be necessary to 
carry on the business of banking, by discounting and negotiating promis- 
sory notes, bills of exchange, drafts and other evidences of debt, by re- 
ceiving deposits, by buying and selling exchange, coin and bullion, by loaning 
money upon real or personal security, or both; but no association shall 
transact any business, except such as incidental and necessarily prelim- 
inary to its organization, until it has been authorized by the secretary of 
state to commence the business of banking, and the secretary of state may 
withhold from any association his certificate authorizing the commence- 
ment of business, whenever he has reason to suppose that the shareholders 
have formed the same for any other than legitimate objects as contem- 
plated by this chapter. 

8. No such association shall have or carry among its assets at any one 
time loans dependent wholly upon real estate security in any amount ex- 
ceeding twenty-five per cent of total loans and discounts, and then only 
upon first mortgages which shall not exceed forty per cent of the actual 
cash value of the property mortgaged, and in selling or disposing of said 
loans so made upon real estate security no such association shall have power 
to guarantee the payment or collection thereof, and any such guaranty made 
in violation of this provision shall not be binding upon such association but 
shall be upon the person or officer making the same. [1913, ch. 51; R. C. 


1905, § 4639; 1899, ch. 28, § 1; R. C. 1899, § 3229; 1905, ch. 165, § 5.] 
. President of state bank must be stockholder thereof. McCarty v. Kepreta, 24 N. D. 
395, 48 L.R.A.(N.S.) 65, 139 N. W. 1012. 


Liability of bank on negotiable paper executed by officer or agent. 21 L.R.A.(N.S.) 
1079. 


Implied ea of cashier of bank to sell or lease property. 31 L.R.A.(N.S.) 737. 

Power of bank officer to bind bank by agreement that liability of party to commercial 
paper shall not be enforced. 28 L.R.A.(N.S.) 501. 

7. Right of bank to engage in business to save debt. 27 L.R.A.(N.S.) 243. 

Liability of directors to bank for acts in excess of their powers. 55 L.R.A. 758. 
for default or negligence of cashier. 4 L.R.A.(N.S.) 597. 
in case of bad loans or investments. 55 L.R.A. 762; 39 L.R.A.(N.S.) 173. 

§ 5151. Limiting the powers of its investment in banking house furni- 
ture, fixtures, including the lot or parcels of land on which banking house 
is located. It shall be unlawful for any corporation having banking powers 
and a capital stock of twenty thousand dollars or more, to invest over thirty 
per cent of such stock and unimpaired surplus in banking house furniture 
and fixtures, including the lot, piece or parcel of land on which such bank- 
ing house is located; provided, that similar corporations with a capital stock 
of ten thousand dollars and less than fifty thousand dollars may invest forty 
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per cent of its stock and unimpaired surplus, and those with fifteen thousand 
dollars and less than twenty thousand dollars stock may invest thirty-five 
per cent of its capital stock and unimpaired surplus in such banking house 
furniture, fixtures and lot, piece or parcel of land on which such banking 
house is located. [1913, ch. 52, § 1; 1911, ch. 54, § 1; R. C. 1905, § 4640; 
1899, ch. 28, § 2; RB. C. 1899, § 3230; 1905, ch. 165, § 6.] 

§ 5152. Powers as to other real estate. It shall have the power to purchase, 
hold and convey such other real estate as shall be mortgaged to it in good 
faith by way of security for loans, or for debts previously contracted. 

Such as may or shall be mortgaged to it in good faith in satisfaction of 
debts previously contracted in the course of its dealings. 

Such as it shall purchase at sales under judgments, decrees or mortgages 
held by the corporation, or shall purchase to secure debts due it; but no 
banking corporation shall hold the possession of any real estate under mort- 
gage, or title and possession of any real estate purchased to secure indebt- 
edness, for a longer period than five years from the date of acquiring title 
thereto. And all real estate heretofore and hereafter conveyed by any such 
banking corporation, shall be deemed to have been acquired, held and dis- 
posed of in conformity with the provisions of this chapter. [1913, ch. 52, 
§ 2; 1911, ch. 54, § 2; R. C. 1905, § 4640; 1899, ch. 28, § 2; R. C. 1899, § 3230; 
1905, ch. 165, § 6.] 

Authorizes bank to receive real property deeds as security for past indebtedness. 
Merchants State Bank v. Tufts, 14 x. . 238, 116 Am. St. Rep. 682, 103 N. W. 760. 

§ 65153. Penalty. Any banking corporation violating the provisions of this 
act [sections 5151-5154] shall be subject to a fine of not more than five hun- 
dred dollars and cancellation of its organization certificate. [1913, ch. 52, 
§ 3; 1911, ch. 54, § 3.] 

§ 5154. Duty of state examiner. It shall be the duty of the state examiner 
to enforce the provisions of this act. [1913, ch. 52, § 4; 1911, ch. 54, § 4.] 

§ 5155. Capital stock. Hereafter no association shall be organized under 
this chapter in cities, towns or villages containing less than one thousand 
inhabitants with a capital stock of less than ten thousand dollars; in cities, 
towns or villages containing over one thousand inhabitants and less than 
two thousand inhabitants, with a capital stock of less than twenty thousand 
dollars; in cities, towns or villages of over two thousand, and not exceeding 
three thousand inhabitants, with a capital of less than thirty thousand dollars; 
in cities, towns or villages of over three thousand and not exceeding four 
thousand inhabitants, with a capital of less than thirty-five thousand dollars; 
in cities, towns or villages of over four thousand, and not exceeding five 
thousand inhabitants, with a capital of less than forty thousand dollars; 
and in cities, towns or villages of over five thousand inhabitants, with a 
capital of less than fifty thousand dollars. All of the capital stock of every 
association shall be paid in before it shall be authorized to commence busi- 
ness, and evidence of such payment of capital stock either in actual money 
or a deposit in a previously approved correspondent, bank must be fur- 
nished to the state examiner or deputy examiner before the certificate of 
authority may be delivered. For the purpose of this section, the population 
of the city, town or village shall be determined by multiplying by four the 
total vote cast for member of congress, at the last general election held in 
such city, town or village; no such association having been organized to 
transact business in any city, town or village, and which may have sold or 
converted its business to a national bank, or other banking business which 
is continued at the same place, shall be allowed to remove its charter or 
its articles of incorporation to and recommence business at another place; 
but where it can be clearly shown that a banking association which has not 
changed, sold or converted its business as hereinbefore recited, is located 
at a place where there is not sufficient business for the profitable conduct 
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of a bank, such association may apply to the banking board for authority 
to remove its business to some other place within the state and to change 
its name if desired; and upon the approval of such application by the state 
banking board and the proper amendment of the article of incorporation, 
the board may issue authority for such removal and change; provided, that 
no such association shall be allowed to remove its business to any city, 
town or village without having the full amount of capital stock required 
by this chapter for a new organization in such city, town or village. The 
corporate existence of any bank or corporation heretofore organized with 
a capital of less than ten thousand dollars shall not be renewed unless such 
corporation seeking to renew its existence shall increase its capital to the 
amount required by this act for the organization of a new banking corpo- 
ration in the city, town or village where such bank is located at the time 
of such renewal. When any association whose capital is less than ten thou- 
sand dollars, applies for a renewal of its corporate existence, it shall, before 
being permitted to continue its corporate existence, furnish satisfactory evi- 
dence through the state banking board that its articles of association have 
been properly amended and the full amount of the increased capital has 
been actually paid in cash; provided, that such association in renewing its 
existence, may, with the consent and approval of the state banking board, 
convert its then accumulated surplus and undivided profits into capital, to 
be apportioned amongst the shareholders entitled thereto, or their assigns. 
[1911, ch. 55, § 3; R. C. 1905, § 4641; 1897, ch. 31; R. C. 1899, § 3231; 1901, 
ch. 29; 1905, ch. 165, § 7.] 

§ 5156. Certificate and authorization published. The association shall cause 
the organization certificate and the certificate of authority of the secre- 
tary of state, issued under this chapter, to be published in some newspaper 
in the city or county where the association is located, for at least four con- 
secutive weeks next after the issuing thereof, and proof of such publication 
to be filed with the state banking board. [R. C. 1905, § 4642; 1890, ch. 23, 
§ 7; 1893, ch. 27, § 7; R. C. 1899, § 3232; 1905, ch. 165, § 8.] 

See section 5204, 

§ 5157. Banks have official number. It is hereby provided that all banks 
existing and hereafter organized under the laws of this state shall be num- 
bered and shall receive from the secretary of state an official number, and 
it shall be the duty of the secretary of state to notify each bank of its 
official number and also file a list of same with the state bank examiner. 
[1909, ch. 43.] 

§ 5158. Articles as evidence. A certified copy of the articles of incorpora- 
tion of any banking association, organized under the provisions of this 
chapter, may be used as evidence in all courts for or against any person or 
such banking association for or against whom such evidence is necessary, 
whether on civil or criminal trials. [R. C. 1905, § 4643; 1890, ch. 23, § 8; 
1893, ch. 27, § 8; R. C. 1899, § 3233; 1905, ch. 165, § 9.] 

See section 5204. * 

§ 5159. Delinquent stock, how sold. Whenever any shareholder or his 
assignee fails to pay any installment on the stock when the same is required 
to be paid, the directors of such association may sell the stock of the delin- 
quent shareholder, or as much thereof as is necessary to satisfy the debt, 
at public auction after having given three weeks’ previous notice thereof in 
a newspaper published and in general circulation in the city or county where 
the association is located to any person who will pay the highest price there- 
for, to be not less than the amount due thereon, with the expenses of the 
advertisement and sale, and the exeess, if any, shall be paid to the delinquent 
shareholder. If no bidder can be found who will pay for such stock the 
amount due thereon to the association, and the costs of advertisement and 
sale, the amount previously paid shall be forfeited to the association, and 
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such stock shall be sold as the directors may order within three months from 
the time of such forfeiture, and if not so sold it shall be cancelled and de- 
ducted from the capital stock of the association. [R. C. 1905, § 4644; 1890, 


ch. 23, § 9; 1898, ch. 27, § 9; R. C. 1899, § 3284; 1905, ch. 165, § 10.] 
bee section 5204. 


§ 5160. Shares. Value. Liability of shareholders. The capital stock of 
each association shall be divided into shares of one hundred dollars each, 
and be deemed personal property and transferable on the books of the asso- 
ciation in such manner as may be prescribed by the by-laws or articles of such 
associations; but no transfer of such stock shall be valid against a bank or any 
creditor thereof, so long as the registered holder of such stock shall be liable 
as principal debtor, surety or otherwise to the bank for any debt which shall 
be due and unpaid; nor in any case shall any dividend, interest or profit be paid 
on such stock so long as such liability continues, but such dividend, interest or 
profit shall be retained by such bank and applied to the discharge of such 
liabilities. Every person becoming a shareholder by such transfer shall, 
in proportion to his shares, succeed to all rights and liabilities of prior 
holders of such shares, and no change shall be made in the articles of 
association by which the rights, remedies or security of the existing creditors 
of the association shall be impaired. [R. C. 1905, § 4645; 1890, ch. 23, § 10; 


1893, ch. 27, § 10; R. C. 1899, § 3235; 1905, ch. 165, § 11.] 
See section 5204. 


§ 5161. Capital stock, how increased or reduced. Any association formed 
under this chapter, may by its articles of association, or by subsequent reso- 
lution or written agreement of holders of a majority of its stock, provide for 
an increase of its capital stock from time to time as may be deemed expedient, 
subject to the rules and limitations of this chapter, and upon approval of the 
state banking board. But no increase of capital stock shall be valid until 
the whole amount shall be paid in cash, and such payment certified under 
oath by the president or cashier of such association to the secretary of state, 
who shall give his certificate that the provisions of this section have been 
complied with and specifying therein the amount of such increase in capital 
stock, and that it has been duly paid in as part of the capital thereof and 
file a copy of such certificate with the state banking board. Any association 
formed under this chapter may, by vote of its shareholders owning two-thirds 
of its stock, reduce its capital to any sum, not below the amount required 
by this chapter to authorize the formation of the association, but no such re- 
duction shall be made until the amount of the proposed reduction is reported 
to the state banking board and their approval thereof obtained in writing, 
and no such reduction shall be construed as affecting the liability of share- 
holders for any debts of the association incurred prior to such reduction, 
and every such reduction before the same shall become valid must be cer- 
tified to in the same manner as an increase of capital stock. [R. C. 1905, 
§ 4646; 1890, ch. 28, § 11; 1893, ch. 27, § 11; BR. C. 1899, § 3236; 1905, ch. 165, 

12. 
$ | eee section 5204. 

§ 5162. How dissolved. Duties of state examiner. Any association or- 
ganized: under the provisions of this chapter, may be dissolved by the district 
court of the county where its office or principal place of business is situated 
upon its voluntary application for that purpose. The application must be in 
writing, and must set forth that at a meeting of the stockholders or members 
called for that purpose, the dissolution was resolved upon by a two-thirds 
vote of all the stockholders or members, and that all claims and demands 
against the association have been satisfied and discharged. The application 
must be signed by a majority of the board of directors, or other officers 
having the management of the affairs of the association, and must be verified 
in the same manner as a complaint in a civil action. A certified copy of the 
application shall be filed with the state examiner, or such state officer as is 
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by law authorized to examine such association, within ten days after the filing 
of such application with the district court. If the court is satisfied that the 
application is in conformity with this chapter, it must order the application 
to be filed, and that the clerk give not less than thirty nor more than sixty 
days’ notice of the application by publication in some newspaper published 
in the county, and if there are none such, then by advertisement posted in 
five of the principal public places in the county. At any time before the ex- 
piration of the time of publication, any person may file his objections to the 
application. Before the final hearing and determination of the application, 
the state examiner shall make a thorough examination of the affairs of such 
association, and file a certified statement of such examination with the clerk 
of court of the county where such application is made, which statement 
shall be a part of the papers in the case. After the time of publication 
has expired the court may, upon five days’ notice to the persons who have 
filed objections or without further notice if no objections have been filed, 
proceed to hear and determine the application, and if all the statements 
therein made are shown to be true, the court must declare the association dis- 
solved. No stockholder or officer of such association shall be allowed to 
withdraw from such association, or surrender or dispose of his shares of 
stock after the filmg or making of such application for dissolution and prior 
to the final determination of the case. Upon the dissolution of such associa- 
tion by the district court, the clerk of said court shall forthwith notify the 
secretary of state of such dissolution, by sending a copy of the order of the 
court, and said order and notice shall be filed by the secretary of state with 
the original certificate of organization. The application, notices and proof 
of publication, objections, if any, and declaration of dissolution, constitute 
the judgment roll, and from the judgment an appeal may be taken in the 
same manner as in other actions. The secretary of state shall immediately 
certify such dissolution to the state examiner. [R. C. 1905, § 4647; 1890, 


ch. 23, § 12; 1893, ch. 27, § 12; R. C. 1899, § 3237; 1905, ch. 165, § 13.] 
See section 5204. 


§ 5163. Dividends. Surplus fund. The directors of any association or- 
ganized under this chapter may, semi-annually or annually, declare a dividend 
of so much of the net profits of the association as they shall deem expedient, 
but each association shall, before the declaration of a dividend, carry one- 
tenth of its net profits to its surplus fund until the same shall amount to 
twenty per cent of its capital stock. [R. C. 1905, § 4648; 1890, ch. 23, § 18; 
1893, ch. 27, § 18; R. C. 1899, § 3238; 1905, ch. 165, § 14.] 

§ 5164. Qualification of directors. Every director must own in his own 
right and retain in his possession and contro] free from hypothecation or 
pledge for any debt, at least ten shares of the capital stock of the associa- 
tion for which he is a director; any director who ceases to be the owner and 
in possession of ten shares of the stock free and non-hypothecated, or who be- 
comes in any manner disqualified, shall thereby vacate his place. Every such 
director when elected or appointed shall take an oath that he will, so far as 
the duty devolves upon him, diligently and honestly administer the affairs 
of such association, and will not knowingly violate or willingly permit to be 
violated, any of the provisions of this chapter, and that he is a bona fide 
owner of the number of shares of stock required by this chapter to become a 
director, standing in his own name on the books of the association, and that 
said stock is in his possession and control and not hypothecated or in any way 
pledged as security for any debt. Such oath, subscribed by the director 
making it, and certified by the officer before whom it was taken, shall at once 
be transmitted to the state examiner to be filed in his office. [R. C. 1905, 
§ 4649 ; 1890, ch. 23, § 14; 1893, ch. 27, § 14; R. C. 1899, § 3239; 1905, ch. 165, 

15.] 

§ 5165. No dividends, when. Bad debts. No association shall nor shall 
any member thereof, during the time it shall continue its banking operations, 
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withdraw or permit to be withdrawn, either in form of dividends or otherwise, 
any portion of its capital. If losses have at any time been sustained by such 
association, equal to or exceeding its undivided profits then on hand, uo 
dividend shall be made; and no dividends shall be made by any association 
while it continues its banking business to an amount greater than its net 
profits on hand, deducting therefrom its losses and bad debts. All debts 
due to an association made or continued in violation of any of the provisions 
of this article, shall be considered bad debts within the meaning of this 
section, and the state banking board is empowered, and it is made the duty of 
such board, to ascertain and designate such bad debts, to make and enforce 
such orders and to institute such proceedings as may be deemed necessary 
to dispose of the same or to convert them into good assets. [R. C. 1905, 
§ 4650 ; 1890, ch. 23, § 15; 1893, ch. 27, § 15; R. C. 1899, § 3240; 1905, ch. 165, 

16.] 

§ 5166. Rate of interest. Such association may demand and receive for 
loans on personal security, or for notes, bills or other evidences of debt, dis- 
counted, such rate of interest as may be agreed upon, not exceeding the 
amount authorized by law to be contracted for, and it shall be lawful to re- 
ceive such interest according to the ordinary usage of banking associations 
and for not more than one year in advance. [R. C. 1905, § 4651; 1890, ch. 23, 
§ 16; 1893, ch. 27, § 16; R. C. 1899, § 3241; 1905, ch. 165, § 17.] 

See section 5204. 

§ 5167. Regular and special reports. Penalties for failure to make. Every 
banking association, savings bank and trust company organized under this 
chapter, shall make at least five reports each year to the state examiner, in 
such form as the state banking board shall prescribe; such forms to be as 
nearly as possible like those prescribed by the comptroller of the currency 
for similar reports for national banks. Such report shall exhibit in detail, 
under appropriate heads, the resources and liabilities of the association at 
the close of the business on a past day by him specified, which shall, if 
practicable, be the same day for which similar reports are required from 
national banking associations within the state by the comptroller of the cur- 
rency of the United States. Each report must be verified by the oath of the 
president or the cashier and attested as correct by at least two of the directors, 
and must be transmitted to the examiner within seven days after receipt 
of the request for the same, and an abstract of the same in a form prescribed 
by the board shall be published, at the expense of the association, in some 
newspaper in the city, town or village where such bank is located, and in 
case there is no such newspaper, then in any other newspaper in the county 
in which such association is located. The state banking board shall also call 
for a special report from any association whenever in their judgment the same 
is necessary, in order to obtain full and complete knowledge of its condition. 
Every association which fails to make and transmit any report required in 
pursuance of this section, shall forfeit and pay to the state a penalty of two 
hundred dollars for each delinquency. [R. C. 1905, § 4652; 1897, ch. 31; 


R. C. 1899, § 3242; 1905, eh. 165, § 18.] 
See section 5204. 


§ 5168. Responsibility of shareholders. The shareholders of every asso- 
ciation organized under this chapter shall be individually responsible, equally 
and ratably, and not one for another, for all contracts, debts and engage- 
ments of such association made or entered into to the extent of the amount of 
his stock therein at the par value thereof, in addition to the amount invested 
in and due on such shares. Such individual lability shall continue for one 
year after any transfer or sale of stock by any stockholder or stockholders. 
[R. C. 1905, § 4653; 1890, ch. 23, § 18; 1893, ch. 27, § 18; R. C. 1899, § 3243; 
1905, ch. 165, § 19.] 


See section 5204. 
Individual liability of stockholder of insolvent bank. Union Nat. Bank v. Halley, 
19 8. D. 474, 104 N. W. 213. 
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§ 5169. Loans on shares prohibited. No association shall make any loan or 
discount on the security of the shares of its own stock, nor be the purchaser 
or holder of any such shares, unless such security or purchase shall be neces- 
sary to prevent loss upon a debt previously contracted in good faith, and stock 
so purchased or acquired shall within six months be sold or disposed of at 

public or private sale. If such stock is not sold within the period last herein 
erorided. the same shall be cancelled and deducted from the capital stock of 
said association. [R. C. 1905, § 4654; 1890, ch. 23, § 19; 1893, ch. 27, § 19; 


R. C. 1899, § 3244; 1905, ch. 165, § 20.] 
See section 5204. 


§ 5170. Reserve fund. Each association shall at all times have on hand 
in available funds an amount which, after deducting therefrom the amount 
due to other banks, shall equal twenty per cent of its total deposits; three- 
fifths of this amount may consist of balances due to the association from good 
solvent state or national banks or trust companies, which carry sufficient 
reserve to entitle them to act as such depositary banks, and are located in 
such commercial centers as will facilitate the purposes of banking exchanges, 
and which depositary banks shall have been first approved by the state 
banking board, and the remaining two-fifths of such reserve shall consist of 
actual cash on hand; cash items shall not be included in computing reserve, 
and no association shall carry as cash or cash items, any paper or other matter 
except legitimate bank exchange, which will be cleared on the same or next 
succeeding business day. Whenever the available funds, within the meaning 
of this section, shall be below twenty per cent of its deposits, such association 
shall not increase its liabilities by making any new loans or discounts other 
than by discounting or purchasing bills of exchange, payable at sight, nor 
make any dividend of its profits, until the required proportion between the 
aggregate amount of the deposits and its lawful money reserve has been re- 
stored; and the state banking board must notify any association whose law- 
ful money reserve shall be below the amount required to be kept on hand, 
to make good such reserve, and if such association shall fail to do so for a 
period of thirty days after such notice, the state banking board may impose 
a penalty of not less than one hundred dollars, or more than five hundred 
dollars, which shall be collected in the same manner as other penalties pre- 
scribed in this chapter. [R. C. 1905, § 4655: 1890, ch. 23, § 20; 1893, ch. 27, 
§ 20; R. C. 1899, § 3245; 1905, ch. 165, § 21.) 

§ 5171. Penalties, how recovered. All fines and penalties herein provided 
for, to which any association under this chapter may become subject, shall 
be ‘recovered on complaint of the state examiner, before any court having 
competent jurisdiction, and all fines and penalties so established shall be 
paid into the state treasury. [R. C. 1905, § 4656; 1890, ch. 23, § 21; 1893, 


ch. 27, § 21: RB. C. 1899, § 3246; 1905, ch. 165, § 22.] 
See section 5204. 


§ 5172. Limit of loan to one concern. The total liability to any associa- 
tion of any person, corporation, company or firm, including in the liabilities 
of the firm the liabilities of the several members thereof, for money bor- 
rowed, and paper of the same parties as makers thereof, purchased, shall 
not at any time exceed fifteen per cent of the capital and surplus stock of 
such association actually paid in, but the discount of bills of exchange drawn 
in good faith against actual existing values, or loans upon produce in transit 
or actually in store as collateral security; provided, that all paper relating 
to such transactions be made payable to and such paper and the security 
therefor, be and remain in the possession and control of such association 
until the advance or debt be paid, shall not be considered as money bor- 
rowed, and such association may discount commercial or business paper actu- 
ally owned by the person negotiating the same without it being deemed an 
addition to the loans to said negotiator. [1909, ch. 45; R. C. 1905, § 4657; 
1890, ch. 23, § 22; 1893, ch. 27, § 22; R. C. 1899, § 3247; 1905, ch. 165, § 23.] 
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§ 5173. Penalty for violations. Any officer of any banking association, 
savings bank or trust company violating or knowingly permitting to be 
violated, the provisions of this chapter, not herein specially provided for 
shall upon conviction thereof pay a fine of not less than fifty dollars nor 
more than five hundred dollars for each offense, to be recovered before any 
court having competent jurisdiction, and all fines and penalties so recorded 
_Shall be paid into the state treasury. [R. C. 1905, § 4658; 1890, ch. 28, § 23; 


1893, ch. 27, § 28; R. C. 1899, § 3248; 1905, ch. 165, § 24.] 
See section 5204. 


§ 5174. Penalty for false statements or entries. Every officer, agent or 
clerk of any association organized under this chapter, who willfully and 
knowingly subscribes or makes any false statements or entries in the books 
of such association, or knowingly subscribes or exhibits any false paper with 
intent to deceive any person authorized to examine as to the condition of 
such association, or willfully subscribes or makes any false report, shall be 
guilty of forgery as defined in the penal code of the state of North Dakota 
and punished accordingly. [R. C. 1905, § 4659; 1890, ch. 23, § 24; 18938, ch. 27, 
§ 24; R. C. 1899, § 3249; 1905, ch. 165, § 25.] 

See section 5204. 

§ 5175. Insolvent bank not to receive deposit. No banking association 
shall accept or receive on deposit with or without interest any money, 
bank bills or notes, or United States treasury noteS or currency, or other 
notes, bills or drafts circulating as money or currency, when such banking 
association is insolvent. [R. C. 1905, § 4660; 1890, ch. 23, § 25; 1893, ch. 27, 


§ 25; R. C. 1899, § 3250; 1905, ch. 165, § 26.] 
See section 5204. 


Insolvent bank became trustee ex maleficio of money received for draft issued by it 
when officer knew there was no funds to meet draft. Widman v. Kellogg, 22 N. D. 396, 
89 L.R.A.(N.S.) 563, 133 N. W. 1020. 
Receiving deposit in bank when insolvent as a fraud. 34 L.R.A. 533. 

§ 5176. Penalty for violating last section. If any such banking associa- 
tion shall receive or accept on deposit any such deposits as aforesaid when 
insolvent, any officer, director, cashier, manager, member, party or manag- 
ing party thereof, who shall knowingly receive or accept, be accessory or 
permit or connive at the receiving or accepting on deposit therein or thereby 
of any such deposits as aforesaid, shall be guilty of a felony, and upon con- 
viction thereof, shall be punished by a fine not exceeding ten thousand dollars 
or by imprisonment in the penitentiary not exceeding five years, or by both 
such fine and imprisonment. [R. C. 1905, § 4661; 1890, ch. 23, § 26; 1893, 
ch. 27, § 26; R. C. 1899, § 3251; 1905, ch. 165, § 27.] 


ee section 5204. 


Liability of directors to depositors for negligence and false statements of solvency. 
8 Am. St. Rep. 605. 


Liability of officers for failure to close insolvent bank. 3 L.R.A.(N.S.) 438. 


Criminal liability for receiving deposit in bank knowing of its insolvency. 31 L.R.A. 
124, 


When is a bank insolvent within statute making it an offense to receive further 
deposits. 20 L.R.A.(N.S.) 444. 

§ 5177. Banking must be done in compliance with this chapter. Penalty. 
No person excepting national banking corporations shall transact a banking 
business nor use the words bank, banking company or banker in any sign, 
advertisement, letter head or envelope or in any corporate or firm name, 
without complying with and organizing under the provisions of this chapter. 
Any person violating the provisions of this section, either individually or as 
an interested party in any association or corporation, is guilty of a misde- 
meanor, and on conviction thereof shall be fined not less than five hundred 
nor more than one thousand dollars, or imprisoned in the county jail not 
less than ninety days, or both, in the discretion of the court. [R. C. 1905, 
; a1 1890, ch. 23, § 27; 1893, ch. 27, § 27; R. C. 1895, § 3252; 1905, ch. 165, 
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§ 5178. Forfeiture of franchise. Every association organized under this 
chapter which shall refuse or neglect to comply with any requirements, law- 
fully made upon it by the state banking board, or by the state examiner, 
pursuant to this chapter, for a period of ninety days (or for a lesser period if 
specified in the order) after demand in writing by such board or examiner 
is made, shall be deemed to have forfeited its franchise and any failure on 
the part of such association to comply with, or any violation of any of the. 
provisions of this chapter, shall work a forfeiture of its franchise, and in 
either case the attorney-general, upon demand of the state banking board, 
must commence an action for the purpose of annulling the existence of said 
association. [R. C. 1905, § 4663; 1890, ch. 28, § 28; 1893, ch. 27, § 28; BR. C. 
1899, § 3253; 1905, ch. 165, § 29.] 

See section 5204. 


§ 5179. Fees for examination. Every corporation contemplated to be 
by this act placed under the jurisdiction and control of the state banking 
board, and made subject to the examination of the state examiner and his 
deputy examiners, shall if a new corporation, prior to receiving its certifi- 
cate of authority to commence business, and in all cases within ten days 
after each examination, pay into the state treasury the following fees or 
Sums, to wit: Those having a paid-up capital stock of less than twenty 
thousand dollars, fifteen dollars; those having a capital of twenty thousand 
dollars and less than thirty thousand dollars, twenty dollars; those having 
a capital of thirty thousand dollars and less than forty thousand dollars, 
twenty-five dollars; those having a capital of forty thousand dollars and less 
than fifty thousand dollars, thirty dollars; those having a capital of fifty 
thousand dollars and less than sixty thousand dollars, thirty-five dollars ; those 
having a capital of sixty thousand dollars and less than seventy-five thousand 
dollars, forty dollars; those having a capital of seventy-five thousand and 
not over one hundred thousand dollars, fifty dollars; those having a capital 
of over one hundred thousand dollars and less than two hundred thousand 
dollars, one hundred dollars; those having a capital of over two hundred 
thousand dollars, one hundred twenty-five dollars. 

Building and loan associations, mutual improvement corporations, mutual 
investment corporations and other corporations of a mutual character, having 
no capital stock or a nominal capital stock, shall pay a semi-annual fee of 
twenty-five dollars for the first one hundred thousand dollars of assets, and 
five dollars for each additional one hundred thousand dollars or major 
fraction thereof of assets. 

The treasurer shall report such payments to the banking board, and if 
any such corporation shall be delinquent more than twenty days in making 
such payments, the board may make an order suspending its functions until 
such payment is made, and such order shall be rescinded only upon payment 
of the amount due and a penalty of five dollars additional for the delay. 
[1911, ch. 55, § 4; R. C. 1905, § 4664; 1897, ch. 31; R. C. 1899, § 3254; 1901, 
ch. 94; 1905, ch. 165, § 30.] 

See section 5204. 


§ 5180. Oath of officers. Every active officer of any bank organized under 
this chapter shall, before entering upon the duties of his office, take and sub- 
scribe an oath that he will so far as the duty devolves on him, diligently and 
honestly administer the affairs of such association, and that he will not know- 
ingly violate, or willingly permit to be violated any of the provisions of this 
chapter. All such oaths shall be presented to the board of directors and a 
synopsis thereof recorded in the directors’ record and then filed with the 
state banking board. [R. C. 1905, § 4665; 1897, ch. 31; R. ©. 1899, § 3255; 
1905, ch. 165, § 31.] 

See section 5204. 
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§ 5181. Bonds of officers and employes. All officers and employes of any 
banking association, savings bank or trust company shall, before entering 
upon their duties, furnish a good and sufficient bond to the association in such 
sum and upon such conditions as may be required by the board of directors. 
All such bonds shall be approved by the board of directors of such association 
and shall be subject to the approval of the state banking board. A record of 
the approval of such bonds by the board of directors of such association 
shall be made on the records of the bank, and then such bonds shall be filed 
with the state banking board. Stockholders of such banks shall not be 
eligible as bondsmen for such officers. [R. C. 1905, § 4666; 1897, ch. 31; 


R. C. 1899, § 3256; 1905, ch. 165, § 32.] 
See section 5204. 


§ 5182. Examination by directors. Report. It shall be the duty of the 
board of directors in January and July of each year to make a careful and 
thorough examination of the assets of the bank, examine stocks, checks, cer- 
tificates of deposit and cashier’s checks, count cash, examine loans and dis- 
counts of every nature, with the securities and collaterals belonging thereto, 
compare the aggregate with the records and make a complete report of such 
examination in such form as may be designated by the state banking board, 
with suggestions and criticisms, if in their judgment such are necessary, 
which report shall be spread on the records of the bank the same as the 
minutes of a regular meeting of the board of directors, and a duplicate 
thereof transmitted to the state banking board. [R. C. 1905, § 4667; R. C. 
1895, 3 3207; 1905, ch. 165, § 83.] 


ee section 5204. 

§ 5183. Action against insolvent banks. The state banking board on 
being satisfied of the insolvency of any banking association organized under 
the provisions of this chapter, or of the violation of any of the provisions of 
this chapter by any such association, after an examination of the same, shall 
forthwith take charge of such insolvent bank pending the action of the court. 
For that purpose it is made the duty of the board to appoint a temporary 
receiver, who shall qualify in such manner as may be directed in the order 
appointing him. Immediately upon taking charge the receiver shall prepare 
and submit a statement of the condition of the banking association to the state 
banking board, who shall thereupon institute an action against the associa- 
tion in accordance with the provisions of chapter 27 of the code of civil 
procedure. [R. C. 1905, § 4668 ; 1897, ch. 31; R. C. 1899, § 3258; 1905, ch. 165, 

34. 

: Jes section 5204. 


When title to money deposited with or collected by bank does not vest in bank and 
the right to recover on insolvency. 86 Am. St. Rep. 775. 


§ 5184. Overdrafts. Any bank officer or employe who shall pay out the 
funds of any bank upon the check, order or draft of any individual firm, cor- 
poration or association, which has not on deposit with such bank a sum equal 
to such check, order or draft, shall be personally liable to such bank for the 


amount so paid. [R. C. 1905, § 4669; 1905, ch. 165, § 35.] 
See section 5204. 


§ 5185. List of shareholders to be kept and filed. The president and 
cashier of every bank formed pursuant to the provisions of this chapter, 
shall at all times keep a true and correct list of the names of all the share- 
holders of such bank, with the amount of stock held by each, the time of 
transfer and to whom transferred, and shall file a copy of such list in the 
office of the county auditor and in the office of the state examiner on the first 
Monday of January and July in each year. [R. C. 1905, § 4670; 1905, ch. 165, 

36. 

: Jeee section 5204. 

§ 5186. Impairment of capital. If any portion of the capital of any bank. 
ing association is reduced without the approval of the state banking board 
or impaired for any purpose whatever, while any debts of the association 
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remain unsatisfied, no dividend or profit on the shares of the capital stock 
of the association shall thereafter be made until the deficit of the capital is 
made good, either by subscription of the stockholders or out of the sub- 
sequently accruing profits of the association. And, if at any time, it shall 
appear that the capital stock of any banking association has become impaired, 
the state banking board must immediately issue and enforce the necessary 
order restraining the declaring of dividends and requiring the deficit to be 
made good. [R. C. 1905, § 4671; 1905, ch. 165, § 37.] 


See section 5204. 


§ 5187. Assets not to be used in other business. No bank shall as prin- 
cipal employ its money or other of its assets, directly or indirectly, in trade 
or commerce, nor employ or invest any of its assets or funds in the stock of 
any corporation, bank, partnership, firm or association, nor shall it invest 
any of its assets in speculative margins of stocks, bonds, grain, provisions, 
produce or other commodities, except that it shall be lawful for banks to make 
advances for grain or other products in store or in transit to market. [R. C. 
1905, § 4672; 1905, ch. 165, § 38.] 

See section 5204. 

§ 5188. Banks exempt from attachment and execution. Every banking 
association in this state shall be exempt from the legal process of attach- 
ment and execution. But if any bank fails, neglects or refuses to pay any 
valid final judgment or decree that may be rendered against it by any court 
of competent jurisdiction, not properly stayed by an appeal bond within the 
time prescribed by statute or order of court after rendition thereof, the state 
banking board shall declare such bank insolvent or in failing circumstances 
and shall forthwith cause a receiver to be appointed to wind up its affairs. 
[R. C. 1905, § 4673; 1905, ch. 165, § 39.] 

See section 5204. 

§ 5189. Insolvent, when. A bank shall be deemed insolvent: 

1. When the actual cash market value of its assets is insufficient to pay 
its liabilities. 

2. When it is unable to meet the demands of its creditors in the usual and 
customary manner. 

3. When it shall fail to make good its reserve as required by law. 

4, When it shall fail to comply with any lawful order of the state banking 
ate within any time specified therein. [R. C. 1905, § 4674; 1905, ch. 165, 

40. 

See section 5204. 

§ 5190. Secretary to keep bank record. It shall be the duty of the secre- 
tary of the state banking board to keep a ‘‘ bank record ’’ wherein shall ‘be 
recorded the name and location of each bank in the state, its capitalization 
and changes thereof, its officers, and its reserve agents, and changes of the 
same, and in docket form such other proceedings as may have been had 
relative to the same, by the state banking board, and by the state examiner. 
[R. C. 1905, § 4675; 1905, ch. 165, § 41.] 

See section 5204. 


§ 5191. Repeal and saving clause. This chapter repeals all laws repug- 
nant to and inconsistent herewith; provided, that this article shall not affect 
any offense committed or right accruing prior to July first, 1905, but all such 
offenses or rights of action shall remain and be prosecuted under the law 
existing at the time such offense was committed or such right of action 
accrued. [R. C. 1905, § 4676; 1905, ch. 165, § 42.] 
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CHAPTER 29. 
LOANS FROM BANKING ASSOCIATIONS. 


§ 5192. Certain persons not to borrow. Exceptions conditioned. That no 
officer or employe of any banking association in this state nor the public 
examiner, his deputies or any employe of such public examiner’s department, 
shall be permitted to borrow any of the funds of the banking association 
upon his own note or obligation, whether secured or unsecured, without first 
obtaining the approval of a majority of the board of directors of said bank- 
Ing association or from a committee selected by a majority of the board 
of directors, the names of the committee so selected from the directors of 
said banking association to be recorded in the minutes of the association. 
All loans approved and obtained under authority of this act shall be made 
a part of the records of said banking association; provided, further, that 
if the directors of any incorporated banking association shall knowingly 
permit any of the officers, directors or employes of such banking associa- 
tion, or the public examiner, his deputies or any employe of the state public 
examiner’s department to borrow any funds from such banking association 
in excess of that authorized by law or in a dishonest manner or in a manner 
incurring great risk or loss to such banking association, every director: who 
is directly or indirectly responsible by his acts for any loss to such banking 
association shall be held liable in his personal and individual capacity for 
all damage which the corporation or any other person shall have sustained 
in consequence thereof. [1911, ch. 53.] 


.CHAPTER 30. 
SAVINGS BANKS. 


§ 5193. Organization. Any number of persons, not less than five, at least 
three of whom must be residents of this state, may associate themselves 
together for the purpose of organizing and operating a savings bank, by 
complying with the provisions of sections 4636, 4637 and 4638 of the Revised 
Codes and thereupon shall be vested with the powers provided for in sections 
4639 and 4640 of the Revised Codes, subject to such limitations as are in 
this article provided. [1911, ch. 56, § 1.] 

“ Sections 4636, 4637 and 4638 of the Revised Codes” mentioned in this section are, 
respectively, sections 5147, 5148 and 5149 herein. Section 4639 as amended is section 


5150 herein. Section 4640 was expressly repealed in Laws 1911, ch. 54, § 5 and again 
in Laws 1913, ch. 52, § 5, and sections 5151, 5152 herein are manifest substitutes for the 


repealed section. 

§ 5194. Capital stock. The capital of every such savings bank shall be 
divided into shares of the par value of one hundred dollars ($100) each, 
and shall not be less than twenty-five thousand dollars ($25,000) in cities, 
towns or villages having a population of less than five thousand, nor less than 
fifty thousand dollars ($50,000) in cities having a population of five thousand 
or more, and the capital stock of every association incorporated hereunder, 
shall be paid up in full before such corporation shall be authorized to com- 
mence business. [1911, ch. 56, § 2.] 

§ 5195. Management. Officers. Meetings. The business and property 
of savings banks incorporated hereunder shall be managed by a board of 
directors, not less than five, nor more than nine, the majority of whom shall 
be residents of this state, all of whom shall be share-holders, and no person 
shall be eligible as director of any savings bank, nor can he qualify to serve 
as such unless he owns in his own right not less than ten (10) shares of the 
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capital stock in such bank. Each director before acting as such, shall take 
an oath that he will diligently, faithfully and impartially perform the duties 
jJmposed upon him by law, that he will not violate or willingly permit to be 
violated any of its provisions; that he is the owner in his own right of ten 
(10) shares of the capital stock of such savings bank, and that the same 
is not hypothecated as security to any loan or debt, which oath shall be 
filed with and preserved in the office of the public examiner. The directors 
at their first meeting and as often thereafter as the by-laws require, shall 
elect from their number a president, whose term shall be indeterminate 
but at the pleasure of a majority of the board of directors, and one or more 
vice-presidents, a treasurer, and a secretary of the board of directors for the 
ensuing year, and shall have authority to appoint a cashier and assistants 
to other officers and employes as may be required, and which appointees 
shall hold their office during the pleasure of the board of directors, and 
shall give such security for the faithful performance of their duties as may 
be required of them by the by-laws. [1911, ch. 56, § 3.] 

§ 5196. Deposits. Savings banks organized hereunder may receive on 
deposit money equal to twenty times the aggregate amount of its paid up 
capital and surplus, and no greater amount of deposits shall be received 
without a corresponding increase in the aggregate paid up capital and 
surplus. Deposits so received shall be paid to the order of such depositor 
or his representative, with such interest and under such regulations as the 
board of directors from time to time prescribe, not inconsistent with the 
provisions of this chapter, which rules and regulations shall be printed in 
a pass book furnished the depositor, and also conspicueusly exposed in 
the business office of the bank in some place accessible and visible to all 
and no alterations which may at any time be made in such rules and regu- 
lations affecting the rights of depositors acquired previously thereto in 
respect to the deposits or interest thereon shall be operative until sixty days 
after the posting of such alteration; provided, however, that in order to 
prevent loss to the depositor, by enforced sale of securities before their real 
value, it shall be lawful for the directors in their discretion, to require notice 
of one week before the withdrawal of any part of any savings deposits of 
more than ten dollars ($10) and not exceeding one hundred dollars ($100) ; 
of two weeks before the withdrawal of any part of any deposit of more than 
one hundred dollars ($100) and not exceeding five hundred dollars ($500) ; 
of three weeks before the withdrawal of any part of any deposit of more than 
five hundred dollars ($500) and not exceeding one thousand dollars ($1,000) ; 
of thirty days before the withdrawal of any part of any deposit of more than 
one thousand dollars ($1,000) and not exceeding two thousand dollars 
($2,000) ; of sixty days before the withdrawal of any part of any deposit 
of more than two thousand dollars ($2,000) and not exceeding three thou- 
sand dollars ($3,000), and in case where the deposit has been made on certi. 
ficate for a definite time and the depositor fails to withdraw the same 
within thirty days after such definite time, then notice for withdrawal may 
be required as prescribed above; and provided, further, that the directors 
of such savings bank may, and by the written consent of, and shall, at the 
direction of the state banking board, make any changes deemed necessary 
in regard to the notices heretofore required to be given by the depositor for 
the withdrawal of their deposits, by extending the time that notice shall be 
given by any depositor for the withdrawal of all deposits, to any period of 
time not exceeding six months; and provided, further, that the directors may 
limit the aggregate amount that any depositor may deposit to such sum as 
they deem it expedient to receive, and may in their discretion refuse to 
receive any deposit, and may also, at any time, return all or any part of 
any deposit and the accrued interest thereon to any depositor without notice. 
[1911, ch. 56, § 4.] 
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§ 5197. Limit of interest. All accounts, upon which no deposits or drafts 
have been made for the period of six years in succession, and the whereabouts 
of the depositor be not known to any officer of the savings bank, shall be so 
far closed that neither the sum deposited nor the interest which shall have 
acerued thereon shall be entitled to any interest after the expiration of six 
years from the date of the last deposit or draft. This provision, however, 
shall not apply to endowments nor to trust estates nor to other cases where 
eo ee is made therefor at the time of the deposit thereof. (1911, 
ch. 56, § 5. 

§ 5198. Investment of fund. A savings bank incorporated hereunder shall 
invest its capital, its deposits, its surplus and its profits only as follows: 

First. In bonds of the United States. 

Second. In bonds or evidences of debt in this state or in the bonds of other 
states in the union. 

Third. In bonds or warrants of any county in this state, or in the bonds or 
warrants of any city in this state, or any special improvement district therein, 
or in the bonds or warrants of any village, township, school district or drain- 
age district in this state, issued pursuant to the authority of law, but not 
exceeding thirty per cent of the assets of such savings bank shall be invested 
in such bonds or warrants. 

Fourth. In notes or bonds secured by mortgage or deed of trust upon 
unincumbered real estate in this state, which real estate shall be worth, 
exclusive of all improvements at least twice the amount loaned thereon, but, 
in addition thereto, there may be loaned thirty per cent of an appraised value 
of any buildings on said real estate provided fire insurance policies are main- 
tained and deposited as collateral to such mortgage. | 

Fifth. In the mortgage bonds of any railroad corporation, incorporated 
under the laws of any of the United States, provided that during each of the 
ten fiscal years of such railroad corporation next preceding the date of such 
investment : 

1. Such railroad corporation shall have paid the matured principal and 
interest of all its mortgage indebtedness. 

2. Such railroad shall have paid in dividends in cash to its stockholders, 
an amount of at least four per cent per annum upon all its outstanding stock 
of every class. 

Sixth. To the extent of sixty per cent of the total demand deposits, in promis- 
sory notes due not more than one year from the date of loan, but no such loan 
shall be made unless the obligation evidencing the same bears the signature 
or indorsement of at least two persons whose net worth, as shown by sworn 
statement, is more than ten times the amount of the loan, provided, that where 
there are pledged securities such as such corporation is by this chapter author- 
ized to invest its funds, there may be loaned an amount not to exceed eighty 
per cent of the value of such securities, and provided, further, that no such 
loan shall be made to a person in excess of five per cent of the total demand 
deposits. and in no event more than fifteen per cent of the capital stock and 
surplus. (1911, ch. 56, § 6.] 

§ 5199. Dividends. No dividend shall be declared or paid to any stock- 
holder save out of the undivided profits on hand after paying or setting apart 
a sum sufficient for the payment of : 

First. All expense for operating the bank. 

Second. All interest due and accrued to depositors according to the rate 
fixed therefor in the by-laws. 

Third. The taxes for the current year. 

Fourth. Ten per cent of the net profits to the surplus fund until such fund 
amounts to thirty per cent of the paid-in capital stock. [1911, ch. 56, § 7.] 

§ 5200. Deposits by executors, minors, etc. Deposits made by a person as 
executor, administrator or guardian, or in any other official position, shall be 
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‘payable to him as such official, or if personally made by a minor, shall be paid 
to him, although he have no guardian, or if he has a guardian, it shall not be 
necessary to obtain his consent to such payment, but a check, receipt of 
-acquittance, signed by such minor therefor shall be valid and binding. If 
made by any corporation, association or society, payment shall be made to any 
person authorized by its board of directors or trustees to receive the same. 
[1911. ch. 56, § 8.] ) 

§ 5201. Reserve. Each savings bank shall at all times have on hand in 
available funds an amount which shall equal: (1) Twenty per cent of its 
total deposits subject to check, or on demand, (2) eight per cent of its total 
deposits on time certificate, and (3) five per cent of its total savings deposits 
subject to notice as herein authorized, three-fifths of these amounts may con- 
sist of balances due the savings bank from such solvent state or national 
banks or trust companies as shall have been approved by the state banking 
board, but the remaining two-fifths of such reserve shall consist of actual cash 
on hand ; cash items shall not be included in computing reserve, and no savings 
bank shall carry as cash or cash items any paper or other matter except 
legitimate bank exchange, which shall be cleared on the same or next succes- 
sive business day. Whenever the available funds within the meaning of this 
section shall be below the percentage of its deposits stated therein, such sav- 
ings bank shall not increase its liabilities by taking any new loans or make 
any dividend of its profits until the required proportion between the aggre- 
gate amount of the deposits and its lawful money reserve has been restored, 
and the said banking board shall notify any bank whose reserve shall be 
below the amount required, to make good such reserve, and if such savings 
bank shall fail to do so for a period of thirty days after such notice, the state 
banking board may impose a penalty of not less than one hundred dollars 
($100) nor more than five hundred dollars ($500), which penalty shall be 
collected in the same manner as other penalties described in this chapter. 
(1911, ch. 56, § 9.] 

§ 5202. Savings deposits, who may take. Penalty. Every corporation 
organized under the provisions of this chapter shall use the words ‘‘ savings 
bank ’’ as a part of its corporate name, and it shall not be the same name as 
that of any other bank heretofore or hereafter incorporated in this state, and 
no corporation not organized under the provisions of this chapter shall use 
the word ‘‘ savings ’’ as a part of its title, and no corporation, except national 
banking corporations, state banks and annuity, safe deposit and trust com- 
panies organized under the laws of this state, shall receive savings deposits 
without first complying with and organizing under the provisions of this 
chapter. Any person violating the provisions of this section shall be guilty 
of a misdemeanor. [1911, ch. 56, § 10.] 

§ 5203. Loans to directors and officers. No savings bank shall make any 
loan to any of its directors or officers except on security as required herein, 
and in addition thereto a resolution of the board of directors passed and 
spread on the records of the corporation. [1911, ch. 56, § 11.] 

§ 5204. Other provisions applicable. Except as herein otherwise provided, 
the following sections of the civil code [R. C. 1950] are hereby made applicable 
to savings banks under this article, to wit: 

Sections 4635 [am’d, 5146 herein], 4642 [5156 herein], 4643 [5158 herein], 
4644 [5159 herein], 4645 [5160 herein], 4646 [5161 herein], 4647 [5162 herein], 
4651 [5166 herein], 4652 [5167 herein], 4653 (5168 herein], 4654 [5169 herein), 
4656 [5171 herein], 4658 [5173 herein], 4659 [5174 herein], 4660 [5175 
herein]. 4661 [5176 herein], 4663 [5178 herein], 4664 [am’d, 5179 herein], 
4665 [5180 herein], 4666 [5181 herein], 4667 [5182 herein], 4668 [5183 herein]. 
4669 [5184 herein], 4670 [5185 herein], 4671 [5186 herein], 4672 [5187 
herein], 4673 [5188 herein], 4674 [5189 herein] and 4675 [5190 herein]. [1911, 


ch. 56, § 12.] 
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CHAPTER 31. 


ORGANIZATION AND MANAGEMENT OF ANNUITY, SAFE DEPOSIT AND TRUST 
COMPANIES. 


§ 5205. Formation. Any number of persons, not less than nine, not less 
than three of whom must be residents of this state, may associate themselves, 
and become incorporated for the purpose of transacting business as an annuity, 
safe deposit, surety and trust company, upon complying with the provisions 
of this chapter, and any company so formed, and its successors, shall be 
entitled to the rights and privileges, and subject to the duties and obligations 
herein provided, and shall have perpetual succession. . The provisions of 
chapter 12 of the civil code shall be applied to and be observed by persons 
organizing under this chapter, except as herein otherwise provided, and except 
as to provisions thereof inconsistent with the provisions of this chapter. [R. C. 
1905, § 4677; 1897, ch. 143, §§ 1, 2; R. C. 1899, § 3258a.] 

§ 5206. Capital stock. Minimum amount. Shares. The amount of capital 
stock of any such corporation hereafter organized shall not be less than one 
hundred thousand dollars, and the same shall be divided into shares of one 
hundred dollars each. No such corporation hereafter organized shall be 
authorized to transact any business or exercise any powers as such until the 
aforesaid minimum amount of capital stock shall have been subscribed for, 
and not less than fifty thousand dollars thereof shall have been actually paid 
in, invested and deposited as hereinafter provided. Said fifty thousand dol- 
lars shall be invested in bonds of the United States, or of the state of North 
Dakota, or in the bonds of other states, which shall have the approval of the 
state auditor, and state examiner, or in the bonds or obligations of townships, 
school districts, cities, villages and counties within the state of North Dakota, 
which bonds or obligations have not been issued as a bonus for, or purchase 
of, or subscription to any railroad or other private enterprise, and whose total 
bonded indebtedness does not exceed five per centum of the then assessed 
valuation thereof; or in bonds or promissory notes, secured by first mort- 
gages or deeds of trust, upon unincumbered real estate, situated within the 
state of North Dakota, worth three times the amount of the obligation so 
secured, and the deposit of such corporation shall not be permitted, at any 
time, to be less than fifty thousand dollars in amount. and not less than 
one-sixth of its capital stock. [R. C. 1905, § 4678; 1897, ch. 148, §§ 3, 4; RB. C. 
1899, § 3258b.] 

§ 5207. Certificate of deposit. State treasurer’s duties. Whenever any 
such corporation shall have so invested fifty thousand dollars of its paid-in 
capital, and shall assign, transfer and deliver to the state treasurer the said 
securities and all evidences of such investment so made, he shall execute and 
deliver a certificate of such deposit; and thereupon the said corporation may 
commence and carry on business under the provisions of this chapter. The 
state treasurer and his successors-in office shall hold the said securities so 
deposited with him as collateral security for the depositors and creditors of 
said corporation, and for.the faithful execution of any trusts which may 
lawfully be imposed upon or accepted by such corporation; such corporation 
may from time to time withdraw the said securities from said state treasurer, 
or any part thereof, upon depositing with him other securities of equal amount 
and value and of the kinds specified in [section 4668]. and until otherwise 
ordered by a court of competent jurisdiction, the said state treasurer shall 
pay over to such corporation, the interest dividends which he shall collect 
upon such securities, and any such corporation having a larger deposit with 
the state treasurer than fifty thousand dollars shall be allowed at any time 
to withdraw its deposits in excess of said sum; provided its whole deposit shall 
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at no time be less than one-sixth of its capital stock. [R. C. 1905, § 4679; 
1897, ch. 142, § 5; R. C. 1899, § 3258e; 1903, ch. 202.] | 
This section is R. C. 1905, § 4679. The reference to “section 4668,” here given in 
brackets merely for the purpose of calling attention to it, is undoubtedly erroneous. 
The error was committed by compilers in R. C. 1899, § 3256c, repeated by the legislature 
in the amendment of that section in Laws 1903, ch. 202, and again by compilers in R. C. 
1905, § 4679. The original reference in Laws 1897, ch. 142, § 5, was to “section 4 of 
this act,” which constitutes all of section 5206 herein except the first sentence of the 
latter. The reference in section 5707 should therefore be “section 5206.” 
_ Board of railroad commiesioners may inquire into general business conduct and re- 
liability of sureties on bonds given by grain elevator operator. State ex rel. Dakota 
Trust Co. v. Stutsman,.24 N. D. 68, 139 N. W. 83. | 

§ 5208. Directors. Qualifications. Terms of office. All the corporate 

powers of such corporation shall be exercised by a board of directors of not 
less than nine nor more than fifteen in number, and such officers and agents 
as they shall elect or appoint. A majority of such directors must be citizens 
of the state of North Dakota, and each director must own at least ten shares of 
the capital stock. The articles of association must state the names and resi- 
dences of the first board of directors, of whom the first named one-third shall 
serve for a period of three years, the second one-third for a period of two years 
and the balance thereof shall serve for a period of one year from the date 
fixed for the commencement of such corporation. In case any of the persons 
so named shall not become stockholders to the amount required to qualify, 
or if they fail or refuse to qualify from any cause, the directors who shall 
qualify may elect qualified stockholders to fill such vacancies, and thereafter, 
at each annual meeting of the stockholders, directors shall be elected to serve 
- three years in place of those whose terms shall then expire. [R. C. 1905, 
§ 4680; 1897, ch. 143, § 6; R. C. 1899, § 3258d.] 
_ § 5209. Election of directors. Officers. Bonds. An annual election shall 
be held at the principal office or place of business of the company, which 
must be within this state, upon a day to be fixed by the articles of the asso- 
ciation, and notice of which election shall be given by publication at least 
ten days prior to such date, in a newspaper printed and published at the 
county seat of the county in which such company has its principal place of 
business, at which the directors provided for in section 5207 shall be elected. 
and in case of a failure to elect on that day or on a day to which such annual 
meeting may be adjourned, the directors whose regular terms do not then 
expire shall proceed to elect such number of directors as shall have failed of 
election, and any vacancy in the office of director may be filled by the board 
until the next annual meeting. The board of directors at their next meeting 
following the election of directors and after such directors have qualified, shall 
elect from their own number a president and vice-president and such other 
officers as may be necessary to the transaction of their business. They shall 
define the powers, authority and duties of such officers and employes by 
by-laws or resolutions, fix the conditions, form and amount of their bonds, 
and approve the same, but no such officer or employe shall enter upon the 
discharge of his duties until such bond shall have been so approved and shall 
have been filed with the state examiner, and by him approved. ([R. C. 1905, 
§ 4681; 1897, ch. 148, § 7; R. C.°1899, § 3258e.] 

§ 5210. Corporate powers. Every corporation organized under the pro- 
visions of this chapter, and qualified as provided by section 5207, shall have 
all the general powers and privileges of corporations generally as heretofore 
or hereafter provided by the general laws of the state of North Dakota, and 
in addition thereto, and without being required to further qualify under the 
laws relating to banking and insurance corporations, except as in this chapter 
provided, shall have special power and authority : 

1. To acquire, lease, purchase, own, hold, use and improve, mortgage, lease, 
sell and convey such real estate and personal property as may be necessary 
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for the convenient transaction of its business, and for the use and occupation 
of its officers, agents and employes, and the safe keeping and investment of 
its assets, deposits and property held in trust. Any estate or interest in 
real estate which such corporation shall acquire under and by virtue of the 
. foreclosure of any deed of trust, mortgage, or other security, or by the com- 
promise, compounding or settlement of any obligation or security, or other- 
. Wise, in the course of its legitimate business, whether as owner or trustee, 
it may continue to own, hold, use, occupy, lease, bargain, sell and convey the 
_ same as the, directors may.deem best for the interests of such company, or 
of the particular estate or trust to which the same belongs; and to that end, 
it may become a purchaser at any foreclosure sale, or sale under decree or 
judgment, to which it is a party, as trustee or otherwise. But no part of 
its capital, accumulations, deposits, trust funds, property or security owned 
or held by such company, in trust or otherwise, shall be invested in real 
- estate, except as herein authorized, unless the same is done under and by virtue 
of a particular contract, agreement or instrument, or order, judgment or 
decree of court, which shall confer a special power or authority so to do, and 
. then only with or to the extent of the moneys or funds thereby provided, and 
belonging to such particular trust; and for the general transaction of its busi- | 
" pess, to make and deliver, and in like manner accept and receive all necessary 
and proper deeds, conveyances, mortgages, leases and other contracts and 
_ writings obligatory, and to have and exercise all necessary rights, franchises, 
muniments, estates, powers and privileges necessary to that end; and such cor- 
poration is authorized to loan money and funds and secure such loans by 
mortgage; and shall have the power to purchase notes, bonds, mortgages and 
other evidences of indebtedness, and other securities, and to convert the same — 
into cash and into other securities. 

2. To take, accept and hold by the order, judgment and decree of any court 
of record in this state, or of any other state, or of the United States, or by 
gift, grant, assignment, transfer, devise, legacy or bequest from or with any 
public or private corporation, or persons whomsoever, any real estate or per- 
sonal property upon trusts created in accordance with, or which shall not 
conflict with the laws of this state, or of the United States, and to execute 
and perform any and all such legal and lawful trusts in regard to the same, 
upon the terms, conditions, limitations and restrictions, which may be declared, 
imposed, established by or agreed upon, in or by such order, judgment, decree, 
gift, grant, assignment, transfer, contract, devise, legacy or bequest. To 
accept from and execute for, or in behalf of, trusts for minors, and married 
women, in respect to their separate property, real or personal, and ante- 
nuptial settlements, or otherwise, to act for the purposes of transferring, issu- 
ing, registering or countersigning the certificates of stocks, bonds, coupons or 
other evidences of debt of any corporation, association, person, city, town, 
township, school district, state or other authority, or to receive or to pay out 
moneys in redemption of the bonds, coupons or other evidences of indebtedness 
of such public or private corporations or persons. 

3. To take, accept and hold on deposit, for savings. account or for safe 
keeping, or in escrow, any and all moneys, ‘bonds, stocks and other securities, 
or personal property whatsoever, which any state, county, city, town, township 
or school district officer, or any corporation, public or private, person or per- 
sons, shall be authorized, permitted or required by law or otherwise to deposit 
in a bank or other safe deposit, or to pay into or deposit in any court of record 
in this state. And when any officer, corporation, public or private, or any 
executor, administrator, guardian, assignee, receiver, trustee or any person 
acting in a trust capacity of whatsoever nature, or any individual, shall be 
authorized, required or permitted by law or otherwise, to pay into or deposit 
in any court of record in this state any moneys, bonds, instruments in writing, 
stock or other securities, or personal property whatsoever, the same instead 
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thereof may be paid into or deposited with any corporation organized and 
acting under this chapter, which shall be designated for that purpose by the 
court having jurisdiction of the subject matter, or by the person, corporation, 
tribunal or body owning or controlling the same. Whenever any executor, 
administrator, guardian, assignee, receiver, trustee or any person acting in 
any trust capacity whatsoever, shall deposit any moneys, bonds, instruments, 
in writing, stocks or other securities, or any personal property whatsoever, 
belonging to his trust, with any corporation qualified and acting under this 
chapter, and shall take a receipt of such corporation therefor, he and his sure- 
ties shall thereafter be relieved from all liability therefor until the same shall 
again be delivered to him by such corporation; provided, that any corporation 
organized under chapter 31, having a savings department, shall make the same 
reports and be subject to the same examinations and be under the same 
restrictions as to their savings department as now provided by law for banks. 

4. To act as trustee, assignee or receiver, in all cases where it shall be law- 

ful for any court, officer, corporation or person to appoint a trustee, assignee 
or receiver, and to be appointed, commissioned and act as administrator of 
any estate, executor of any last will or testament of any deceased person, 
or estate of any minor, or of the estate of any lunatic, imbecile, spendthrift, 
habitual drunkard or other person disqualified to manage an estate. And 
it shall be lawful for any court in this state, having jurisdiction of the 
estates or wills of such persons, either within or without this state, to appoint 
or commission any such corporation organized and acting under, and having 
qualified with all the provisions of this chapter, as such administrator, execu- 
tor, guardian, trustee, assignee or receiver in all cases where, under the laws 
of this state, such court could lawfully so appoint and commission any natural 
person; and in such cases no bond or other security or oath or other qualifica- 
tion shall be necessary to enable such corporation to accept such appointment 
~ and trusts. 
' 5. To accept and receive deposits of money for general savings account, 
_ for safe kceping, or for investment, and to provide by its by-laws and regu- 
lations for the payment of interest or dividends thereon, for the investment 
thereof, and conditions for repaying or withdrawing the same, and when any 
such deposit may have been received from a minor the repayment of same to 
such minor or his order shall be a complete discharge of such corporation from 
. any further liability therefor. To loan money upon such securities as may be 
deemed advisable by its board of directors, and to borrow money in like 
manner upon the security of its own property or credit. 

6. To act as attorney in fact for any public or private corporation, or per- 
son, in the management or control of real estate or personal property, its sale 
or conveyance, in the negotiation of and sale of mortgages or other securities, 
the satisfaction of and discharge of record of mortgages or other securities, 
the collection of rents, payments of taxes, and generally to act for and repre- 
sent corporations and persons under powers and letters of attorney, in all 
respects as a natural person could do. 

7. To make, compile and certify to abstracts of title of real estate, upon 
such conditions and subject to such liability as may now exist or be hereafter 
created, by or under the laws of this state relating to abstractors, and under 
such conditions and restrictions as may be prescribed by its by-laws or by 
resolutions of its board of directors, to insure the validity and genuineness 
of titles to real property. 

8. To insure and guarantee the fidelity and faithful performance of the 
duties of state, county, township, city, town and school district officers and 
employes; of the depositaries of public or other funds, and: all persons, firms, 
companies or corporations who may require or are permitted to make, execute 
or give bonds or undertakings with security, for the faithful performance 
of any duty, and any court, board of auditors, board of commissioners or 
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trustees. or any person or persons who are now or shall hereafter be required 
to approve the sufficiency of any such bond or undertaking may accept such 
bond or undertaking and approve the same, when the conditions of such bond 
or undertaking are guaranteed by a corporation duly organized, qualified and 
acting under the provisions of this chapter, and all such corporations are 
vested with full power and authority to guarantee such bonds and undertak- 
ings, and the certificate provided for in section 5207 shall, until revoked, be ~ 
conclusive evidence of the qualification of such corporation, and of its author- 
ity to become and be accepted as such surety; provided, that nothing herein 
contained shall apply to bonds given in criminal actions. 

9. Whenever any sum or sums of money, or any real or personal property 
shall have been received by, deposited with or conveyed to be held by such 
corporation, for savings or investment account, or in trust under any of the 
provisions of subdivisions 1, 2, 3, 4 or 5 of this section, such moneys or prop- 
erty and all evidences of the investment of the same, and their accretions, 
must be kept by such corporation, separate and apart and readily identified 
from similar property of its own or of other persons, and the same shall not 
be liable for any debt or claim against said corporation, except for debts or 
claims accruing to and in favor of the person or persons making such deposits 
or creating such trusts, or the beneficiaries thereunder. [R. C. 1905, § 4682; 
1897, ch. 143, § 8; R. C. 1899, § 3258f; 1903, ch. 195, § 1.] 


Foreign corporation is incompetent to receive letters of administration upon estate of 
deceased person. Grunow v. Simonitsch, 21 N. D. 277, 130 N. W. 835. 

Legal powers and privileges of surety and trust companies. 48 L.R.A. 587. 

8. Board of railroad commissioners may inquire into general business conduct and 
reliability of sureties on bonds given by grain elevator operator. State ex rel. Dakota 
Trust Co. v. Stutsman, 24 N. D. 68, 139 N. W. 83. 

Character of and rules governing contracts by corporations engaged for profit in busi- 
ness of guaranteeing fidelity or contracts of other persons. 33 L.R.A.(N.S.) 513. 

§ 5211. Discretionary powers. The directors of any such corporation shall 
have discretionary power to invest all moneys received by it on deposit or 
in trust, and the investment or deposit of which shall not be otherwise limited 
or directed, in such securities as are not hereinafter expressly prohibited and 
it shall be held responsible to the owners or cestui que trust of such moneys, 
for the validity, regularity, quality, value and genuineness of all such invest- 
ments and securities at the time said investments are so made, and for the 
safe keeping of the evidences and securities thereof. But if any special direc- 
tion, limitation, agreement or trust is imposed upon, made or conferred in 
and by the order, judgment, decree, will or other document, contract, deed, 
conveyance or other written instrument, as to the particular manner in which 
or the particular class or kinds of securities, funds or property, whether real 
or personal, the same shall be invested in, then the said corporation shall 
follow and carry out such order, judgment, decree, contract, deed or written 
instrument or instruction, and in case of such special direction or limitation, 
such corporation shall not be held lable or responsible for any loss, damage 
or injury which may occur to or be incurred by any person or cestul que 
trust by reason of its proper performance of such trust as aforesaid. ([R. C. 
1905, § 4683; 1897, ch. 143, § 8; R. C. 1899, § 3258¢. ] 

§ 5212. Power to accept trusts. It shall be lawful for any such corporation 
organized, qualified and acting under the provisions of this chapter, to become 
the assignee under any assignment for the benefit of creditors, or to act as 
receiver, or to accept any other trust which it is authorized to accept under 
this chapter, whether conferred by any person, corporation or court, without 
giving any bond or other security which would be otherwise necessary under 
the laws of this state, to enable a natural person to execute such trust. It 
shall be lawful for any such trust company to become the sole surety upon 
any bond or undertaking for or on behalf of any person, persons or corpora- 
tion, in any suit, action or special proceeding, in any court in this state, where 
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bond or undertaking shall be necessary under the laws of this state, or in 
any other matter, municipal or otherwise, where a bond or undertaking shall 


be required, without any other bondsman or surety, and without justification 


or qualification. In case where a bond or new sureties to a bond may be 
required by a judge of any court of this state, or by the provisions of any 
statute of this state, from any person, persons or corporation, acting in any 
trust capacity whatever, if the value of the estate or fund is so great that 
the judge of the court having jurisdiction of the proceedings deems it 
AInexpedient to require security in the full.amount prescribed by law, he may 
direct that any securities for the payment of moneys belonging to the estate 
or fund be deposited, subject to the order of such person acting in such trust 
capacity, countersigned by a judge of said court, with any trust company 
‘organized and qualified to do business under the provisions of this chapter. 
After such deposit has been made, said judge may fix the amount of the bond, 
with respect to the value of the remainder only of such estate or fund. [R. C. 
1905, § 4684; 1897, ch. 148, § 8; R. C. 1899, § 3258h.] 

§ 52138. When bond not required. Any such corporation, organized and 
incorporated under the provisions of this chapter, having made the deposit 
and received the certificate of the state auditor as provided in section 5206, 
which shall hereafter be appointed to execute any trust, or to act as herein 
authorized in any capacity, by any court, or by any public or private corpora- 
tion, or by any person, and which shall accept and enter upon the duties of 
any such trust, shall thereafter be fully qualified to fully discharge and per- 
form such trust, without entering into or giving any sale bond, replevin bond, 
attachment bond, injunction or appeal bond, or other bond, undertaking, or 
security whatsoever, which a natural person would be required to furnish 
or enter into, in the progress of the execution of any trust, or in any suit, 
action or special proceeding, during the performance of any such trust, in any 
court in this state. [R.C. 1905, § 4685; 1897, ch. 143, § 8; R. C. 1899, § 3258:.] 

§ 5214. Transfer of trust. Any executor, administrator, guardian, trustee, 
assignee or receiver, now or hereafter to be appointed, may resign his trust 
in favor of a corporation organized, acting and qualified under this chapter, 
and thereupon such corporation may be appointed, by any court having juris- 
diction of the subject matter of such trust, upon such terms and conditions 
as such court may prescribe. [R. C. 1905, § 4686; 1897, ch. 143, § 8; R. C. 
1899, § 3258).] 

§ 5215. Compensation. For the faithful performance of any trust, duty, 
obligation or service so imposed upon, conferred or accepted by any such cor- 
poration, it shall be entitled to ask, demand and receive such reasonable com- 
pensation therefor as the same shall be worth, or such compensation as may 
have been or may be fixed by the contract or agreement of the parties, as 
well as any and all advances necessarily paid out and expended in the dis- 
charge and performance thereof, and to charge legal interest upon such 
advances unless otherwise agreed upon, and any compensation or commission 
paid, or agreed to be paid, for the negotiation of any loan, or the execution 
of any trust by any such company shall not be deemed interest within the 
meaning of the laws of this state. Nor shall any excess thereof, over any 
rate of interest permitted by law, be decreed or held in any court of law or 
equity to be usury; and such company shall have a lien upon all moneys, 
securities and all property of every description which may come into its pos- 
session while in the performance of such trust for the payment of all sums 
due or to become due to it for services, expenses and advances, and the costs 
and expenses of enforcing such payment. [R. C. 1905, § 4687; 1897, ch. 143, 
§ 8; R. C. 1899, § 3258k.] 

§ 5216. Investment of trust funds. Any sum of money not less than one 
hundred dollars, which shall be collected or received by any such corporation 
- in its trust capacity, and which money shall not be required for the purpose of 
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such trust, or is not to be accounted for within one year from the date of such 
collection, receipt or deposit, shall be invested by such corporation, as soon 
as practicable, and in such securities as are mentioned in section 5206, and 
the net interest and profits of such investments, less the reasonable charges 
and disbursements of said company in the premises, shall be accounted for 
and paid over as a part of such trust; and the net accumulations of such 
interest und profits thereon shall likewise be invested and reinvested as a 
part of such principal; and such investments shall be received and allowed in 
the settlement of such trust. [R. C. 1905, § 4688; 1897, ch. 143, § 9; R: C. 
1899, § 32581.] 

§ 5217. Prohibited dealings. Indebtedness of agents. Such corporation 
shall not loan its funds, moneys, capital, trust funds or other property what- 
soever to any director, officer, agent or other employe thereof, nor shall any 
such director, officer, agent or other employe become in any manner indebted 
to said company by means of any overdraft, promissory note, account, indorse- 
ment, guaranty or other contract whatsoever unless such indebtedness shall 
have been first approved or authorized by the board of directors, or an invest- 
ment committee created by it, and such approval entered in the minutes of 
the proceedings of such board or committee, and any such director, agent or 
employe who shall become so indebted to said company, contrary to the pro- 
visions hereof, shall be deemed guilty of the crime of embezzlement to the 
amount of such indebtedness, from the time such indebtedness shall be created, 
and upon conviction thereof shall be punished in the manner prescribed by 
the laws of this state for embezzlement of like amount. The execution and 
delivery of the official bond of such officer, agent or employe, or his indorse- 
ment of commercial paper, however, shall not be considered as an indebtedness 
for the purpose of this section. [R. C. 1905, § 4689; 1897, ch. 143, § 10; R. C. 
1899, § 3258m ; 1903, ch. 195, § 2.] 

§ 6218. Powers of court. Annual report. Any such corporation shall be 
subject at all times to the further orders, judgments and decrees of any court 
of record from which or under which it shall have accepted any trust, appoint- 
ment or commission as to such trust, and shall render to such court such 
itemized and verified accounts, statements and: reports as may be required 
by law, or as such courts shall order in relation to such particular trust. 
It shall also be subject to the general jurisdiction of the district court of 
the county in which its principal place of business is located. It shall render 
to the state examiner a full and detailed verified account of its condition, on 
the first day of June in each year, and such further accounts, either total or 
partial, or in relation to any particular investments, trusts, funds or other 
business as the said state examiner may from time to time direct and request, 
and a condensed statement of such annual report, approved by the state 
‘examiner, shall be published by the said corporation in a public newspaper, 
printed and published in the county in which its principal place of business 
is located, and if none, then in such newspaper as the state examiner shall 
direct. [R. C. 1905, § 4690; 1897, ch. 143, § 11; R. C. 1899, § 3258n.] 

§ 5219. Capital. Increase of capital stock. Increase of deposit. Re- 
insurance. . Every such corporation, :organized under: the provisions of this 
chapter, shall have the full amount of its subscribed capital stock paid in 
within two years after commencement of business, and such payment may be 
made in such installments as may be prescribed in its by-laws, or by resolution 
of its board of directors, and such capital stock may be increased from time 
to time by a majority vote of all the stockholders of such corporation, voting 
at any regularly called general or special election, in the notice of which elec- 
tion, the object thereof is fully set out, but no such increase of capital stock 
shall be valid unless paid in in cash, and certified to the state auditor in 
writing, and under oath by the president or secretary, or managing officer of 
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such corporation. Whenever it shall appear to the satisfaction of the. state 
examiner, from an examination of the business of such company, that the 
deposit made by it with the state auditor, as hereinbefore provided, is insuffi- 
cient to insure the safety of its deposits, trust and contingent liabilities, and 
he shall make an order, as hereinafter provided, requiring an increase of such 
deposit, then such company may deposit with the state auditor, other and 
further securities of the kind, class and value designated in section 5206, in an 
amount sufficient to comply with said order. [R. C. 1905, § 4691; 1897, ch. 
143, § 13; R. C. 1899, § 32580.] 

§ 5220. Duty of public examiner. It shall be the duty of the public ex- 
aminer, once in every six months, or oftener if required by the written, veri- 
fied information filed with him by any person interested in any trust with 
which such corporation may be charged, and without notice to the officers 
of such company, to make a full, true, complete and accurate examination and 
investigation of the affairs of such corporation and to assume and exercise 
over such corporation, its business, officers, directors and employes, all the 
power and authority conferred upon him over banking and other financial or 
moneyed corporations. If it shall appear to the state examiner from any 
examination made by him that said corporation has committed a violation of 
the law or that it is conducting business in an unsafe or unauthorized manner, 
or that the deposit made by it with the state auditor as hereinbefore provided, 
is insufficient to protect the interests of all concerned, then the state examiner 
shall, by an order under his hand and the seal of his office, and addressed to 
such corporation, direct the discontinuance of such illegal or unsafe practice, 
and to conform with the requirements of the law, or to make a further deposit 
with the state auditor in an amount sufficient to insure the safety of its trusts, 
deposits and liabilities. And whenever such corporation shall refuse to com- 
ply with any such order as aforesaid, or whenever it shall appear to the said 
state examiner that it is unsafe or inexpedient for any such corporation to 
continue to transact business, he shall communicate the facts to the attorney- 
general, and thereupon he shall be authorized to institute such proceedings 
against any such corporation, as is now, or may hereafter be provided by 
law, in case of insolvent corporations or such other proceedings as the case 
may require. [R. C. 1905, § 4692; 1897, ch. 143, §§ 12, 14; R. C. 1899, § 3208p; 
1903, ch. 195, § 3.] 


CHAPTER 32. 
SUPERVISION OF INVESTMENT COMPANIES. 


§ 5221. Domestic and foreign investment companies defined. Every cor- 
poration. every copartnership or company and every association (other than 
state and national banks, savings banks, trust companies, real estate mortgage 
companies dealing exclusively in real estate mortgage notes, and corporations 
not organized for profit), organized or which shall be organized in this state, 
whether incorporated or unincorporated, which shall sell or negotiate for the 
sale of any stocks or investment bonds or investment certificates of any cor- 
poration, foreign or domestic, other than bonds of the United States, the state 
of North Dakota, or of some municipality of the state of North Dakota, to 
any person or persons in the state of North Dakota, other than those specifi- 
cally exempted herein, shall be known for the purpose of this chapter as a 
domestic investment company. Every such investment company organized in 
any other state, territory or government, or organized under the laws of any 
other state, territory or government, shall be known for the purpose of this 
chapter as a foreign investment company. [1913, ch. 109, § 1.] 

§ 5222. What documents to be filed with secretary of state. Before offering 
or attempting to sell any stocks or investment bonds or investment certificates 
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of any kind or character other than those specifically exempted in section 5221 
to any person or persons, or transacting any business whatever in this state, 
excepting that of preparing the documents hereinafter required, every such 
invéstment company, domestic or foreign, shall file in the office of.the state 
examiner of this state, in addition to those required by law to be filed by 
corporations and associations in the office of the secretary of state, together 
with a filmg fee of fifteen dollars, the following documents, to wit: a state- 
ment showing in full detail the plan upon which it proposes to transact busi- 
ness; a copy of all contracts, bonds and other instruments which it proposes 
to make with or sell to its contributors or customers; a statement which shall 
show the name and location of the investment company, and an itemized 
account of its actual financial condition, and the amount of its property and 
liabilities, and such other information touching its affairs as said state exam- | 
iner may require. If such investment company shall be a copartnership or an 
unincorporated association, it shall also file with the state examiner a copy 
of its articles of copartnership or association, and all other papers pertaining 
to its organization; and if it be a corporation organized under the laws of 
North Dakota it shall also file with the state examiner a copy of its articles 
of incorporation, constitution and by-laws, and all other papers pertaining 
to its organization. If it shall be an investment company organized under 
the laws of any other state, territory or government, incorporated or unin- 
corporated, it shall also file with the said state examiner a copy of the laws 
of such state, territory or government under which it exists or is incorpo- 
rated, and also a copy of its charter, articles of incorporation, constitution 
and by-laws and all amendments thereof which have been made and all other 
papers pertaining to its organization. [1913, ch. 109, § 2.] 

§ 5223. Verification and certification of documents filed. All of the above 
described papers shall be verified by the oath of a member of a copartnership 
or company, if it be a copartnership or company, or by the oath of a 
duly authorized officer, if it be an incorporated or unincorporated associa- 
tion. All such papers, however, as are recorded or are on file in any public 
office sha'l be further certified to by the officer of whose records or archives 
they ere . part as being correct copies of such records or archives. [1913, 
ch. 109, § 3. 

§ 5224. Filing of written consent to service of process on secretary of state. 
Every foreign investment company shall also file its written consent, ir- 
revocable, that actions may be commenced against it, in the proper court 
of any county in this state in which a cause of action may arise, or in which 
the plaintiff may reside, by the service of process on the secretary of state, 
and stipulating and agreeing that such service of process on the secretary 
of state shall be taken and held, in all courts, to be as valid and binding as 
if due service had been made on the company itself, according to the laws of 
this or any other state, and such instrument shall be authenticated by the 
seal of said foreign investment company and by the signatures of all the 
members of the copartnership or company, or by the signatures of the president 
and secretary of the incorporated or unincorporated association, if it be an 
incorporated or unincorporated association, and shall be accompanied by a 
duly certified copy of the order or resolution of the board of directors, 
trustees or managers of the corporation authorizing the said secretary and 
president to execute the same. [1913, ch. 109, § 4.] 

§ 5225. Examination by state examiner. Favorable statement; unfavorable 
finding. It shall be the duty of the state examiner to examine the statements 
and documents so filed, and if said state examiner shall deem it advisable he 
shall make or have made a detailed examination of such investment company’s 
affairs, which examination shall be at the expense of such investment com- 
pany, as hereinafter provided; and if he finds that such investment company 
is solvent, that its articles of incorporation or association, its constitution and 
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by-laws, its proposed plan of business and proposed contract, contain. and 
provide for a fair, just and equitable plan for the transaction of business, 
and in his Judgment promises a fair return on the stocks, bonds and other 
‘securities by it offered for sale, the state examiner shall issue to such invest- 
ment company a statement reciting that such company has complied with 
the provisions of this act, that detailed information in regard to the company 
and its securities is on file in the state examiner’s office for publie inspection 
and information, that such investment company is permitted to do business 
in this state, and such statement shall also recite in bold type that the state 
examiner in no wise recommends the securities to be offered for sale by such 
security company. But if said state examiner finds that such articles of in- 
corporation or association, charter, constitution and by-laws, plan of business 
or proposed contract contain any provision that is unfair, unjust, inequitable 
or oppressive to any class of contributors or customers, or if he decides from 
his examination of its affairs that said investment eompany is not solvent 
or does not intend to do a fair and honest business, or in his judgment does 
not promise a fair return on the stocks, bonds or other securities by it offered 
for sale, then he shall notify such investment company in writing of his 
findings, and it shall be unlawful for such company to do any further busi- 
ness in this state until it shall so change its constitution and by-laws, articles 
of incorporation or association, its proposed plan of business and proposed 
contract and its general financial condition in such manner as to satisfy the 
state examiner that it is solvent, and its articles of incorporation or associa- 
tion, its constitution and by-laws, its proposed plan of business and proposed 
contracts, provide for a fair, just and equitable plan for the transaction of 
business, and does, in his judgment, promise a fair return on the stocks, bonds 
and other securities by it offered for sale; provided, that all expenses paid 
or incurred and all fees or charges received or collected for any examination 
made under the provisions of this section of this chapter shall be reported in 
detail by the state examiner and a full report and record made thereof in 
detail. [1913, ch. 109, § 5.] 

§ 5226. Conditions precedent to transacting business. It shall not be law- 
ful for any investment company, either as principal or agent, to transact any 
business in form or character similar to that set forth in section 5221, except 
as 1s provided in section 5222, until it shall have filed the papers and docu- 
ments above provided for. No amendment of the charter, articles of incor- 
poration, constitution and by-laws of any such investment company shall 
become operative until a copy of the same has been filed with the state exam- 
iner as provided in regard to the original filing of charters, articles of incor- 
poration, constitution and by-laws, nor shall it be lawful for any such invest- 
ment company to transact business on any other plan than that set forth in 
the statement required to be filed by section 5222, or to make any contracts 
other than that shown in the copy of the proposed contract required to be 
filed by section 5222, until a written statement showing in full detail the 
proposed new plan of transacting business and a copy of the proposed new 
contract shall have been filed with the state examiner, in like manner as pro- 
vided in regard to the original plan of business and proposed contract, and 
the consent of the state examiner obtained as to making such proposed new 
plan of business and proposed new contract. [1913, ch. 109, § 6.] 

§ 5227. Registration of agents. Any investment company may appoint one 
or more agents, but no such agent shall do any business for said investment 
company in this state until he shall first register with the state examiner as 
agent for such investment company, and for each such registration there shall 
be paid to the state examiner the sum of two dollars. Such registration shall 
entitle such agent to represent said investment company as its agent until the 
first day of March following, unless said authority is sooner revoked by the 
state examiner, and such authority shall be subject to revocation at any time 

1278 


Investment Companies. CIVIL CODE. : §§ 5227-5231 


by the state examiner for cause appearing to him sufficient. [1913, ch. 109, 


7.] 

§ 5228. Appeal from examiner’s refusal to grant statement. An appeal 
may be taken from the decision of the state examiner refusing to grant the 
statement provided for in this act to the district court of any county in the 
state of North Dakota. 

Such appeal may be taken by filing with the clerk of said court a certified 
transcript of all papers on file in the office of the state examiner relating to 
such application and decision, within thirty days after the rendition of such 
decision, and serving notice of such appeal upon said examiner and filing a 
bond in the sum of two hundred and fifty dollars with said clerk, conditioned 
for payment of all costs in case said appeal is dismissed and decision of the 
examiner sustained, said bond to be approved by the clerk of said court as 
provided for approval of bonds in arrest and bail proceedings. The judge 
shall hear said appeal not less than ten nor more than thirty days after the 
filing of said appeal with the clerk, the day of hearing to be fixed by the 
court. The case shall be tried in all respects as a court case without a jury, 
and costs shall be allowed and taxed as costs are now taxed in said courts in 
civil actions, and upon like notice. [1913, ch. 109, § 8.] 

§ 5229. Company to file annual or special report. Every investment com- 
pany, domestic or foreign, shall file at the close of business on December 
thirty-first of each year, and at such other times as required by the state 
examiner, a statement verified by the oath of the copartnership or company, 
if it be a copartnership or company, or by the oath of a duly authorized 
officer, if it be an incorporated or unincorporated association, setting forth in 
such form as may be prescribed by the said state examiner, its financial con- 
dition and the amount of its assets and liabilities, and furnishing such other 
information concerning its affairs as said state examiner may require. Kach 
regular statement of December thirty-first shall be accompanied by a filing 
fee of two dollars and fifty cents. Any investment company failing to file its 
report at the close of business December thirty-first of each year or within 
ten days of that date, or failing to file any other or special report herein re- 
quired within thirty days after receipt of request or requisition therefor, 
shall forfeit its right to do business in this state, and shall be subject to such 
further penalties as hereinafter provided for vielation of this chapter. [1913, 
ch. 109, § 9.] 

§ 5230. Accounts of investment companies, how kept. The general ac- 
counts of every investment company, domestic or foreign, doing business in 
this state, shall be kept in double entry, and such company, its copartners or 
managing officers, shall at least once in each month make a trial balance of 
such accounts which shall be recorded in a book provided for that purpose; 
such trial balanee and all other books and accounts of such company shall 
at all times during business hours, except on Sundays and legal holidays, 
be open to the inspection of stockholders and investors in said company or 
investors in the stocks, investment bonds or investment certificates by it 
offered for sale and to the state examiner and his deputies. [1913, ch. 109, 
§ 10.] 

§ 5231. General supervision by state examiner. Fee for examination. The 
state examiner shall have general supervision and control, as provided by this 
chapter, over any and all investment companies, domestic or foreign, doing 
business in this state, and all such investment companies shall be subject to 
examination by the state examiner or his duly authorized deputies at any 
time the state examiner may deem it advisable and in the same manner as 18 
now provided for the examination of state banks. The rights, powers and 
privileges of the state examiner in connection with such examinations shall 
be the same as is now provided with reference to the examination of state 
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banks; and such investment company shall pay a fee for each of such exam- 
inations, not to exceed fifteen dollars for each day or fraction thereof, plus 
the actual traveling and hotel expenses of said state examiner or deputy that 
he is absent from the capitol building for the purpose of making such exam- 
ination, and the failure or refusal of any investment company to pay such fee 
upon demand of the state examiner, or deputy, shall work a forfeiture of its 
right to do business in this state. [1913, ch. 109, § 11.] 

§ 5232. Impairment of assets; receivership. Whenever it shall appear to 
the state examiner that the assets of any investment company doing business 
in this state are impaired to the extent that the assets do not equal its liabili- 
ties, or that it is conducting its business in an unsafe, inequitable or unau- 
thorized manner, or is jeopardizing the interests of its stockholders or in- 
vestors in stocks, investment bonds or investment certificates by it offered for 
sale, or whenever any investment company shall fail or refuse to file any 
papers, statements or documents required by this chapter, without giving satis- 
factory reasons therefor, said state examiner shall at once communicate such 
facts to the attorney-general, who shall thereupon apply to any district court, 
or a judge thereof, for the appointment of a receiver to take charge of and 
wind up the business of such investment company; and if such fact or facts 
be made to appear, it shall be sufficient evidence to authorize the appoint- 
ment of a receiver and the making of such order and decrees in such cases 
as equity may require. [1913, ch. 109, § 12.] 

§ 5233. Penalty for false statement or entry. Any person who shall know- 
ingly or willfully subscribe to or make or cause to be made any false state- 
ments or false entry in any book of such investment company, or exhibit any 
false paper with the intention of deceiving any person authorized to examine 
into the affairs of such investment company, or shall make or publish any 
false statement of the financial condition of such investment company, or 
the stocks, investment bonds or investment certificates by it offered for sale, 
shall be deemed guilty of a felony, and upon conviction thereof shall be fined 
not less than two hundred dollars nor more than ten thousand dollars, or shall 
be imprisoned for not less than one year nor more than ten years in the state 
penitentiary, or by both such fine and imprisonment. [1913, ch. 109, § 13.] 

§ 5234. Penalty for doing business in violation hereof. Any person or per- 
sons, agent or agents, who shall sell or attempt to sell the stock, investment 
bonds or investment certificates of any investment company, domestic or 
foreign, or the stock, investment bonds or investment certificates by it offered 
for sale, who have not complied with the provisions of this chapter; or any 
investment company, domestic or foreign, which shall do any business, or 
offer or attempt to do any business, except as provided in section 5222, which 
shall not have complied with the provisions of this chapter; or any agent or 
agents who shall do or attempt to do any business for any investment com- 
pany, domestic or foreign, in this state, which agent is not at the time duly 
registered and has fully complied with the provisions of this chapter, shall be 
deemed guilty of a misdemeanor, and upon conviction thereof shall be fined 
for each offense not less than one hundred dollars nor more than five hun- 
dred dollars, and by imprisonment in the county jail for not more than ninety 
days. [1913, ch. 109, § 14.] 

§ 5235. Fees and expenses of state examiner. All fees herein provided for 
shall be collected by the state examiner and by him shall be turned into the 
state treasury, and shall be kept in a special fund for the payment of the 
actual and necessary expenses herein provided. All money actually and 
necessarily paid out by the state examiner for traveling or incidental expenses 
on duties performed under this chapter shall be audited as other claims 
against the state and paid out of the special fund herein created. [1913, ch. 
109, § 15.] 
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CHAPTER 33. _ 
EXISTING CORPORATIONS ELECTING TO CONTINUE UNDER THIS CHAPTER. 


§ 5236. Proceedings when existing corporations elect to continue. Any 
corporation existing at the time of the taking effect of this chapter formed 
under the laws of this state, may elect to continue its existence under the 
provisions of the preceding chapters applicable thereto and it may at any 
time thereafter make such choice or election at any meeting of the stock- 
holders or members, or at any meeting called by the directors or trustees ex- 
pressly for considering the subject, if voted for by stockholders representing 
& majority of the capital stock or by a majority of its members; or it may be 
made by the directors or trustees upon the written consent of that number 
of such stockholders or members. A certificate of the action of the directors 
or trustees, signed by them and their secretary, with the seal of the corpora- 
tion, when the election is made upon such written consent, or a certificate of 
the proceedings of the meeting of the stockholders or members, when such 
election is so made, signed by the chairman and secretary of the meeting and 
_ @ majority of the directors and trustees, must be filed in the office of the secre- 
tary of state and thereafter the corporation shall continue its existence under 
the provisions of the preceding chapters which are applicable thereto and shall 
possess all the rights and powers and be subject to all the obligations, re- 
strictions and limitations prescribed thereby. [R. C. 1905, § 4693; Civ. C. 
1877, § 566; R. C. 1899, § 3259.] | 

§ 5237. When individuals must comply with law on corporations. Any | 
person or association of persons now engaged in or that may hereafter engage 
in the construction of any railroad, street railway, telegraph or telephone 
lines, ditch for conveying water, or other like work of internal improvement 
shall be required to comply strictly with all the provisions of the preceding 
chapters in the same manner as corporations, so far as the same can be 
done. A failure of any such person or association of persons to comply as 
aforesaid shall work a forfeiture of any and all rights he or they may have 
acquired in accordance with law. [R. C. 1905, § 4694; 1879, ch. 10, § 4; R. C. 
1895, § 3260.] 


Acts of unincorporated association are acts of its members. Winona Lumber Co. v. 
Church, 6 8. D. 498, 62 N. W. 107. 


CHAPTER 34. 
CONDITIONS PRECEDENT TO DOING BUSINESS BY CORPORATIONS. 


ARTICLE 1. FoREIGN CorporaTIons, §§ 5238-5242. 
| 2. Domestic CorPporaTions, §§ 5243, 5244. 


ARTICLE 1.— FOREIGN CORPORATIONS. 


§ 5238. Foreign corporations can do business in this state, when. No foreign 
corporation, association or joint stock company, except an insurance company 
shall sell or otherwise dispose of its capital stock or transact any business 
within this state, or acquire, hold or dispose of property real or personal 
within this state, until such corporation shall have filed in the office of the 
secretary of state a duly authenticated copy of its charter, articles of incor- 
poration and by-laws, and shall have complied with the provisions of this 
chapter; provided, that the provisions of this chapter shall not apply to cor- 
porations created for religious or charitable purposes solely nor to the holding 
and disposing of such real estate as may be acquired only by foreclosure or 
otherwise, in liquidation of mortgages or other securities by corporations 
which may not have complied with the provisions of this article. [1911, ch. 
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187, § 1; R. C. 1905, § 4695; Civ. C. 1877, § 567; R. C. 1895, § 3261; 1905, ch. 


Contracts of foreign corporations before compliance with statute, not void. Question 
can only be raised by state. Washburn Mill Co. v. Bartlett, 3 N. D. 138, 54 N. W. 544; 
U. 8. Loan Co. v. Shain, 8 N. D. 136, 77 N. W. 1006: Nat. Cash Register Co. v. Wilson, 
9 N. D. 112, 81 N. W. 285; Wright v. Lee, 2 8. D. 596, 51 N. W. 706; American Button 
Hole Co. v. Moore, 2 D. 280, 8 N. W. 131; Fuller & Johnson Mfg. Co. v. Foster, 4 D. 
329, 30 N. W. 166; Red River Lumber Co. v. Children of Israel, 7 N. D. 46, 73 N. W. 203. 

Cannot avail of ita failure to file copy of articles. Foster v. Lumber Co., 5 S. D. 57, 
58 N. W. 9, 49 Am. St. Rep. 859, 23 L.R.A. 490. 

Right to do business cannot be questioned or determined collaterally. Wright v. Lee, 
48. D. 237, 55 N. W. 931. 

Attachment levied at suit of nonresident corporation which has not complied with law 
since amendment in 1895 will be dissolved on motion. Bradley v. Armstrong, 9 S. D. 
267, 68 N. W. 733. 

Vested right to continue action commenced before amendment of 1895, regardless of 
whether or not it has complied with statute. Root v. Sweeney, 12 S. D. 43, 80 N. W. 149. 

Assignee of foreign corporation is barred from asserting cause of action or defense 
which domestic corporation cannot assert. Walker v. Rein, 14 N. D. 608, 106 N. W. 405. 

Foreign corporation cannot sue in courts of state until it complies with its laws. 
Bishop & B. Co. v. Schleuning, 20 8. D. 71, 104 N. W. 854; American Copying Co. v. 

Eureka Bazaar, 20 S. D. 526, 9 L.R.A.(N.8.) 1176, 108 N. W. 15. 

Foreign corporation engaged in transacting interstate business may sue on contract 
without complying with statute. Sucker State Drill Co. v. Wirtz, 17 N. D. 313, 18 
L.R.A.(N.S.) 134, 115 N. W. 844. 

_Inapplicable to foreign corporation transacting interstate business because of expira- 
tion of agency. Rex Buggy Co. v. Dinneen, 23 8. D. 474, 122 N. W. 433. 

Not unconstitutional as interfering with interstate commerce. Iowa Falls Mfg. Co. 
v. Farrar, 19 8. D. 632, 104 N. W. 449. 

Single business transaction does not constitute “ doing business.” State use of Hart- 
Parr Co. v. Robb-Lawrence Co., 15 N. D. 55, 106 N. W. 406. 

Failure of foreign corporations to comply with law as to doing business in state 
justifies direction of verdict against it, in suit for breach of contract. Chesley v. Soo 
Lignite Coal Co., 19 N. D. 18, 121 N. W. 73. 

oreign corporation may acquire title to real property within state without having 
at with law relating to such corporations. Reed v. Todd, 25 S. D. 421, 127 N. W. 

Secretary of state is not judicial officer and judicial power cannot be vested in him. 
State ex rel. Standard Oi] Co. v. Blaisdell, 22 N. D. 86, 132 N. W. 769. 
app eaten of statute of limitations to foreign corporations. 52 Am. Dec. 256. 

” Who may take advantage of statute rendering foreign corporation incapable of tak- 
a he to real estate. 33 L.R.A.(N.S.) 355. 
ight of foreign corporation to do business in state. 70 L.R.A. 519. 

Power of the states to discriminate against foreign corporation. 95 Am. Dec. 536. 

Recognition or exclusion of foreign corporation as interference with interstate com- 
merce. 24 L.R.A. 311. 

Right of foreign corporations to sue. 70 L.R.A. 514. 

Liability of foreign corporation which has complied with conditions of doing business 
in state to attachment as nonresident. 31 L.R.A.(N.S.) 278. 

Garnishment of debt due from foreign corporation in state where it is engaged in 
business. 67 L.R.A, 214. 

Place of payment of debt due from a ea Se corporation as affecting jurisdiction to 
garnish the same. 3 L.R.A.(N.S.) 608; 20 L.R.A.(N.S.) 264. 

Sale of single cargo by foreign corporation as doing business.. 2 L.R.A.(N.S.) 127. 

Single or isola transaction by foreign corporation as “doing business” within 
the state. 10 L.R.A.(N.S.) 693. 

Soliciting trade as doing business within the state. 9 L.R.A.(N.S.) 1214; 23 
L.R.A.(N.8.) 834. 

Sale by foreign corporation of goods stored in state as intrastate business. 18 
L.R.A.(N.S.) 134. 

Establishing agency to handle a corporation’s product within the etate as doing busi- 
ness therein. 18 L.R.A.(N.S.) 142. 

Effect of agreement by foreign corporation to install article within the state to bring 
it within statute regulating foreign corporations. 14 L.R.A.(N.8.) 674. 

Effect of location of insured property within the state to prevent an action by a for- 
eign insurance company upon a contract made in another state. 9 L.R.A.(N.8.) 417. 


§ 5239. Record. Such charter or articles of incorporation shall be recorded 
in a book to be kept by the secretary of state for that purpose. [R. C. 1905, 
§ 4696; Civ. C. 1877, § 568; RB. C. 1899, § 3262.] 
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§ 5240. Appoint secretary of state attorney for service. Such corporation, 
association or joint stock company shall by a duly executed instrument filed 
m the office of the secretary of state constitute and appoint the secretary of 
state and his successors its true and lawful attorney upon whom all process in 
any action or proceeding against it may be served and therein shall agree 
that any process which may be served upon its said attorney shall be of the 
same force and validity as if served upon it personally in this state and that 
such appointment shall continue in force irrevocable so long as any liability 
of the corporation, association or joint stock company remains outstanding 
in this state. Service upon such attorney shall be deemed sufficient service 
upon the corporation, association or joint stock company. Whenever process 
against any foreign corporation, association or joint stock company, doing 
business in this state, shall be served upon the secretary of state he shall forth- 
with mail a copy of such process, postage prepaid, and directed to such cor- 
poration, association or joint stock company at its principal place of business, 
or if it is a corporation, association or joint stock company of a foreign country, 
to its resident manager in the United States, or to such other person as may 
have been previously designated by it by written notice filed in the office of the 
secretary of state. As a condition of valid and effectual service the plain- 
tiff shall pay to the secretary of state at the time of the service the sum of 
two dollars which the plaintiff shall recover as taxable costs if he prevails 
in his action. The secretary of state shall keep a record of all such process 
which shall show the time and hour of service. [R. C. 1905, § 4697; Civ. C. 
1877, § 560; 1885, ch. 36, § 1; R. C. 1895, § 3263. ] 


ttachment may be issued against foreign corporation, although it has not appointed 
agent on whom service of process may be made. Finch v. Armstrong, 9 S. D. 255, 
68 N. W. 740. 

Attachment levied by foreign corporation which has not appointed agent, will be 
dissolved. Bradley, Metcalf & Co. v. Armstrong, 9 8. D. 267, 68 N. W. 733. 

“Assign” as used in statute does not include indorsee of note. Nat. Bank of Com- 
merce v. Pick, 13 N. D. 74, 99 N. W. 63. ; 

Compliance with laws of this state before making contract prerequisite to suit thereon 
by foreign corporation. American Copying Co. v. Eureka Bazaar, 20 S. D. 526, 9 
L.R.A.(N,S.) 1176, 108 N. W. 15. 

Single business transaction does not constitute “doing business.” State use of Hart- 
Parr Co. v. Robb-Lawrence Co., 15 N. D. 55, 106 N. W. 406. 

Inapplicable to foreign corporation transacting interstate commerce business because 
of expiration of agency. Rex Buggy Co. v. Dinneen, 23 8. D. 474, 122 N. W. 433. 

Not unconstitutional as interfering with interstate commerce. Iowa Falls Mfg. Co. v. 
Farrar, 19 S. D. 632, 104 N. W. 449. 

Foreign corporation engaged in transacting interstate business may sue on contract 
without complying with statute. Sucker State Drill Co. v. Wirtz, 17 N. D. 313, 18 
L.R.A.(N.S.) 134, 115 N. W. 844. den 

Compelling designation of person upon whom process may be served as a condition 
of right to do business. 1 L.R.A.(N.S.) 558. : ; 

§ 5241. Liability of officers, etc., for failure to comply. Any failure to 
comply with the provisions of the last three sections and with section 
4913 of this code shall render each and every officer, agent or stock- 
holder of any corporation, association or joint stock company failing to comply 
therewith, jointly and severally liable on any and all contracts of such cor- 
poration, association or joint stock company made within this state during 
the time such corporation, association or joint stock company 1s so im 
default. Each and every officer and agent of such corporation shall further 
be deemed guilty of a misdemeanor. [1911, ch. 187, § 2; R. C. 1905, § 4698; 
1890, ch. 198, § 1; R. C. 1895, § 3264.] 

Officers and stockholders of foreign corporation are liable on implied contracts of 
corporation to return everything received under express contract w ich has been re- 
scinded by party making claim, because of breach by corporation. Chesley v. Soo Lig- 
nite Coal Co., 19 N. D. 18, 121 N. W. 73. 

§ 5242. Failure to comply renders all contracts void. Every contract made 
by or on behalf of any corporation, association or joint stock company, doing 
business in this state, without first having complied with the provisions of 
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section 4913, if an insurance company, or with the provisions of section 5238 
and 5240, if other than an insurance company, shall be wholly void on behalf 
of such corporation, association or joint stock company and its assigns, but 
any contract so made in violation of the provisions of this section may be 
enforced against such corporation, association or joint stock company. [R. C. 
1905, § 4699; R. C. 1895, § 3265.} 

ot unconstitutional as interfering with interstate commerce. Jowa Falls Mfg. Co. 

v. Farrar, 19 S. D. 632, 104 N. W. 449. 

Single business transaction does not constitute “doing business.” State use of Hart- 
Parr Co. v. Robb-Lawrence Co., 15 N. D. 55, 106 N. W. 406. 
aa Ba ea from exercising franchise by state. Wright v. Lee, 2 S. D. 596, 

Right to do business cannot be raised or determined collaterally. Wright v. Lee, 4 
8. D. 237, 55 N. W. 931. 

Failure to comply with statute cannot be taken advantage of by corporation. Foster 
v. Lumber Co., 5 S. D. 57, 58 N. W. 9. 

Attachment by foreign corporation will be dissolved. Bradley, Metcalf & Co. v. 
Armstrong, 9 S. D. 267, 68 N. W. 733. 

Foreign corporation may acquire title to real property within state without having 
ee law relating to such corporations. Reed v. Todd, 25 S. D. 421, 127 

Assignee of foreign corporation could recover price of goods sold on written orders 
which were accepted and filled in foreign state’ although these sections were not complied 
with. Coffin v. Smith, 26 8. D. 536, 128 N. W. 805. 

Does not invalidate contract made by foreign corporation which has failed to comp! 
with statute, but is reasonable condition upon which right to use of courts depend. 
Sioux Remedy Co. v. Cope, 28 S. D. 397, 133 N. W. 683. 

Compliance with laws of this state before making contract prerequisite to suit 
thereon by foreign corporation. American Copying Co. v. Eureka Bazaar, 20 S. D. 526, 
9 L.R.A.(N.S.) 1176, 108 N. W. 15. | 

Foreign ee engaged in transacting interstate business may sue on contract 
without complying with statute. Sucker State Drill Co. v. Wirtz, 17 N. D. 313, 18 
L.R.A.(N.S.) 134, 115 N. W. 844. 

Inapplicable to foreign corporation transacting interstate business because of ex- 
piration of agency. Rex Buggy Co. v. Dinneen, 23 S. D. 474, 122 N. W. 433. 

Right of foreign corporation to set up noncompliance with conditions of doing business 
in order to defeat recovery against it. 25 L.R.A. 569. 

Right of foreign corporation which has not complied with local laws to defend action. 
17 L.R.A.(N.S.) 1117. 

Effect upon right of foreign corporation to maintain suit, of compliance with local 
law after suit is instituted. 14 L.R.A.(N.S.) 561; 23 L.R.A.(N.S.) 492. 

Enforceability of subscription to stock of foreign corporation that has not complied 
with local laws. 29 L.R.A.(N.S.) 92. 

Lack of authority of foreign corporation to do business within a state as affecting 
embezzlement by agent. 27 L.R.A.(N.S.) 415. 

Validity of contracts made by foreign corporations which have not complied with 
statutory conditions of the right to do business in a state. 24 L.R.A. 315. 

Validity of contracts of foreign corporations before getting permission to do business. 

1 L.R.A.(N.S.) 1041. | 

Statutory provision for penalty as affecting validity or enforceability of contract made 
by ee corporation without complying with conditions of doing business. 4 
L.R.A.(N.S.) 688; 40 L.R.A.(N.S.) 857. 

Right to cancellation of contract made with foreign corporation because it has not 
complied with the laws entitling it to do business within the state. 21 L.R.A.(N.S.) 707. 

Enforceability in federal court, or court of another state, of a contract made by a 
foreign corporation which had not complied with the conditions of doing business within 
the state. 26 L.R.A.(N.S.) 999. 

Recovery back of money paid under a contract to a foreign corporation which has not 
complied with the conditions of doing business in the state. 38 L.R.A.(N.S.) 210. 

Effect on insurance of noncompliance with statutory requirements. 20 L.R.A. 405. 


ARTICLE 2.— DOMESTIC CORPORATIONS. 


§ 5243. Regulating domestic corporations. Whenever any corporation 
organized under the laws of the territory of Dakota or state of North Dakota 
shall fail or neglect for one year to transact its usual and corporate business 
within this state, or shall fail or neglect for one year to keep and maintain 
a public office at its principal place of business within this state for the trans- 
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action of its usual and regular business, and shall not within such year by a 
duly executed instrument filed in the office of the secretary of state constitute 
and appoint the secretary of state and his successors, its true and lawful 
agent and attorney, upon whom all process in any action or proceeding 
against it may be served, and agree therein that any process which may be 
served on its said agent and attorney shall be of the same force and validity 
as if served upon it personally within this state, and provide therein that such 
appointment shall continue in force irrevocable so long as any liability of the 
corporation remains outstanding in this state, such corporation shall be 
deemed to have abandoned and forfeited its franchise, and shall not there- 
after commence or maintain any action in any of the courts of this state; 
provided, that any such corporation may file such instrument within thirty 
days after this article shall take effect and be in force. [R. C. 1905, § 4700; 
1897, ch. 78, § 1; R. C. 1899, § 3265a.] 
Migration of corporation as ground for forfeiting corporate charter. 24 L.R.A. 462. 
§ 5244. Secretary shall keep record. Upon the filing of such instrument 
' in the office of the secretary of state, service on such secretary as the agent 
and attorney of the corporation shall be deemed sufficient service on the cor- 
poration, and such secretary shall forthwith mail the process so served to some 
officer or director of the corporation if he shall know the post office address of 
any such officer or director, or to such person as may have been previously 
designated by the corporation, by written notice filed in the office of the secre- 
tary of state, and the secretary shall keep a record of all such process, which 
shall show the day and hour of such service. As a condition of valid service, 
the plaintiff shall pay to the secretary of state at the time of service the sum 
of two dollars, which shall be taxed as costs and recovered by him if he pre- 
vail in the action. [R. C. 1905, § 4701; 1897, ch. 73, § 2; BR. C. 1899, § 3265b.] 


CHAPTER 35. 
NATURE OF PROPERTY. 


§ 5245. Ownership defined. The ownership of a thing is the right of one 
or more persons to possess and use it to the exclusion of others. In this code 
the thing of which there may be ownership is called property. [R. C. 1905, 
§ 4702; Civ. C. 1877, § 159; R. C. 1899, § 3266.] 

Term “use and possess” is broader than either the term “title” or “ possession.” 
Fleming v. Sherwood, 24 N. D. 144, 43 L.R.A.(N.S.) 945, 139 N. W. 101. 

As to similar provision in Cal. Civ. Code, § 654, see Fudickar v. East Riverside Irrig. 
Dist., 109 Cal. 29, 41 Pac. 1024; Re Stanford, 126 Cal. 112, 45 L.R.A. 788, 58 Pac. 462; 
Higgins v. San Diego, 131 Cal. 294, 63 Pac. 470. 


§ 5246. What may be owned. There may be ownership of all inanimate 
things which are capable of appropriation or of manual delivery, of all domes- 
tic animals, including dogs, of all obligations, of such products of labor or 
skill, as the composition of an author, the good will of a business, trade-marks 
and signs and of rights created or granted by statute. [R. C. 1905, § 4703; 
Civ. C. 1877, § 160; 1891, ch. 101, § 1; R. C. 1899, § 3267. 

Court will enjoin fraudulent appropriation and use of trade-mark. Simmons Hwd. Co. 
v. Wiabel, 1S. D. 488, 47 N. W. 814, 36 Am. St. Rep. 755, 11 L.R.A. 267. 


Sale of good will not a contract in restraint of trade. Mapes v. Metcalf, 10 N. D. 
601, 88 N. W. 713. 


§ 5247. Wild animals. Animals, wild by nature, are the subjects of owner- 
ship while living, only when on the land of the person claiming them, or when 
tamed, or taken and held in possession or disabled and immediately pursued. 


[R. C. 1905, § 4704; Civ. C. 1877, § 161; R. C. 1899, § 3268.] 
Property rights in bees. 40 L.R.A. 687. 
Liability for injury done by animals fere nature. 11 L.R.A.(N.S8.) 748; 16 
L.R.A.(N.S.) 445. 
Master’s liability to servant for personal injury by wild animal. 23 L.R.A.(N.S.) 1071. 
As to similar provision in Cal. Civ. Code, § 656, see Kellogg v. King, 114 Cal. 378, 
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55 Am. St. Rep. 74, 46 Pac. 166; Garcia v. Gunn, 119 Cal. 315, 51 Pac. 684; Ex parte 
Kenneke, 136 Cal. 527, 89 Am. St. Rep. 177, 69 Pac. 261. 
§ 5248. Property classified. Property is either: 
1. Real or immovable; or, 
‘ 260) or movable. [R. C. 1905, § 4705; Civ. C. 1877, § 162; R. C. 1899, 


As to similar provision in Cal. Civ. Cod 657 eff : : 
345, 45 Pac. 680, e, § 657, see Jeffers v. Easton E. & Co., 113 Cal. 


: haa defined. Real or immovable property consists of: 

. Land. 

2. That which is affixed to land. 

3. That which is incidental or appurtenant to land. 

4, That which is immovable by law. [R. C. 1905, § 4706; Civ. C. 1877, 


§ 163; R. C. 1899, § 3270.] 
Classification of growing fruit as real property. 16 L.R.A. 103. 
Oil and gas lease as real property. 42 L.R.A.(N.S.) 472. 
Whether railroad is real estate or personalty. 66 L.R.A. 33. 
oe irda of vendor or vendee in a land contract as real or personal property. 


§ 5250. Land defined. Land is the solid material of the earth, whatever 
may be the ingredients of which it is composed, whether soil, rock or other 
substance. [R. C. 1905, § 4707; Civ. C. 1877, § 164; R. C. 1899, § 3271.] 

In defining “land ” exclude growing grain and only include such things as are an- 
nexed to the earth by roots, such as are deemed fructus naturales. Bjornson v. Rostad, 
30 S. D. 40, 137 N. W. 567. 


§ 5251. Fixtures. A thing is deemed to be affixed to land when it is 
attached to it by roots, as in the case of trees, vines or shrubs; or imbedded in 
it, as in the case of walls, or permanently resting upon it, as in the case of 
buildings ; or permanently attached to what is thus permanent, as by means of 
cement, plaster, nails, bolts or screws. [R. C. 1905, § 4708; Civ. C. 1877, 
§ 165; R. C. 1899, § 3272.] 

Tenant has no right to remove fixtures after surrender of lease. Sweet v. Myers, 3 
8. D. 324, 53 N. W. 187. 
Buildings may be sold separate from the land. Myrick v. Bill, 3 D. 284, 17 N. W. 268. 
House on mining claim of another is property of owner of land in absence of contract 
to contrary. Milison v. Mutual Cash Guaranty F. Ins. Co., 24 S. D. 285, 140 Am. St. 
ie 788, 123 N. W. 839. 
hat are fixtures. 14 Am. Dec. 303; 17 Am. Dec. 686; 24 Am. Dec. 726. 
—within meaning of bulk sale law. 34 L.R.A.(N.S.) 218. 
——cold storage plant as. 30 L.R.A.(N.S.) 576. 
——engine, when placed upon land by owner of realty. 8 L.R.A.(N.S.) 376. 
——gas fixtures. 29 Am. Rep. 403; 37 Am. Rep. 472. 
——gas pipes’and other Sawer 34 Am. Rep. 354; 37 Am. Rep. 472. 
——dgas stoves. 17 L.R.A.(N.S.) 699. 
heating apparatus. 1 B. R. C. 972. 
——machinery. 11 Am. Rep. 314; 42 Am. Rep. 447. 
manure. 14 Am. Dec. 397. 
——irrors. 37 Am. Rep. 472. 
show cases, shelving, etc. 43 L.R.A.(N.S.) 675. 
——storm doors and windows and screens. 30 L.R.A.(N.S.) 1189. 
window fronts. 41 L.R.A.(N.S.) 1022. 

Are things placed on land with the intention of annexing them fixtures, where they 
are never actually attached. 69 L.R.A. 892; 15 L.R.A.(N.S.) 727. 

Character of building placed by consent on another’s land as real or personal prop- 
erty, in the absence of an agreement as to its character. 14 L.R.A.(N.S.) 439. 

When and against whom may fixtures retain character of personal property. 84 
Am. St. Rep. 877. 

Effect of agreement to prevent fixtures from becoming part of realty. 19 L.R.A. 441. 

Effect of chattel mortgage on fixtures as against subsequent purchaser or incum- 
brancer. 15 L.R.A. 61. ; ; 

Rights of seller of chattel, retaining title thereto or a lien thereon, as against exist- 
ing mortgagees of the realty to which it is affixed by the owner. 37 L.R.A.(N.S.) 119: 
1 B. R. C. 664. 

Right of third person to remove fixtures as breach of covenant in a deed of real prop- 
erty. 35 L.R.A.(N.S.) 976. 

Ejectment as proper remedy to recover fixtures. 18 L.R.A. 787. 
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Effect upon rights of owner of a building, or of an interest in or a lien thereon, of its 
wrongful removal and attachment to the land of a third person without the former’s 
consent. 14 L.R.A.(N.8.) 435. 

As to similar provision in Cal. Civ. Code, § 660, see Miller v. Waddingham, 91 Cal. 
377, 13 L.R.A. 680, 27 Pac. 750. 

§ 5252. Appurtenances. A thing is deemed to be incidental or appurtenant 
to land, when it is by right used with the land for its benefit, as in the case of 
& way or water course, or of a passage for light, air or heat from or across the 
land of another. Sluice boxes, flumes, hose, pipes, railway tracks, cars, black- 
smith shops, mills and all other machinery or tools used in working or devel- 
oping & mine are to be deemed affixed to the mine. [R. C. 1905, § 4709; 
Civ. C. 1877, § 166; R. C. 1899, § 3273.] 

What are appurtenances. 13 Am. Dec. 657; 40 Am. Rep. 381; 81 Am. St. Rep. 764. 

——fixtures as. 15 L.R.A. 653. 

ponds as. 58 L.R.A. 489. 
pase articles will pass as appurtenances on sale of personal property. 8 L.R.A.(N.S.) 

Appurtenant easements. 14 L.R.A. 300; 20 L.R.A. 635. 

Corporeal appurtenances to realty. 15 L.R.A. 652, 

Right of way on shore as appurtenant to fishery right. 4 L.R.A.(N.S.) 879. 

Way appurtenant to close from which it is separated by intervening lands. 2 
L.R.A.(N.S.) 983. 

American law as to easements of light, air and prospect. 22 L.R.A. 536; 8 
L.R.A.(N.S.) 350. : 

Does lease carry right to light and air from adjoining premises of landlord. 13 
L.R.A.(N.8.) 333. 

Way of necessity where other possible modes of access exist. 17 L.R.A.(N.S.) 1019; 
32 L.R.A.(N.S.) 1075. 

Does the fact that the sale of part of a tract is involuntary prevent the implication 
of a way by necessity over the remainder. 12 L.R.A.(N.S.) 482. 

Implication from necessity of easement other than right of way. 8 L.R.A.(N.S.) 328. 

Implied grant of easement in partition deed. 3 L.R.A.(N.S.) 1082. 

Grant of easement by implication. 23 Am. Rep. 446; 122 Am. St. Rep. 206. 

Easement by severance of tract of land with apparent benefit existing. 26 
L.R.A.(N.8S.) 316. 

Effect of division of tract with visible servitude in favor of one parcel upon anothcr. 
6 L.R.A.(N.S.) 410. 

As to similar provision in Cal. Civ. Code, § 662, see Dixon v. Schermier, 110 Cal. 
582, 42 Pac. 1091; Peterson v. Machado, 5 Cal. Unrep. 273, 43 Pac. 611. 


§ 5253. Personal property defined. Every kind of property that is not 


real is personal. [R. C. 1905, § 4710; Civ. C. 1877, § 167; R. C. 1899, § 3274.] 
Choses in action are personal property. Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. 682. 
Railroad as personal. property. 66 L.R.A. 33. : 
Oil and gas lease as. 42 L.R.A.(N.S.) 472. 

Injury from abandonment of highway as. 26 L.R.A. 665. 
Classification of growing fruit as. 16 L.R.A. 103. 
As to similar provision in Cal. Civ. Code, § 663, eee Raventas v. Green, 57 Cal. 254. 


CHAPTER 36. 
OWNERSHIP. 


ARTICLE 1. Owners, §§ 5254-5256. 

2. INTERESTS IN PROPERTY, §§ 5257-5251. 

3. CoNDITIONS OF OWNERSHIP, §§ 5282-5286. 

4, RESTRAINTS Upon ALIENATION, §§ 5287-5289. 
5. ACCUMULATIONS, §§ 5290-5294. 

6. RIGHTS OF OwnERS, §§ 5295, 5296. 

v4 


. TERMINATION OF OWNERSHIP, §§ 5297-5300. 


ARTICLE 1.— OWNERS. 


§ 5254. Ownership. Limitation. The legislative assembly can pass no law 
interfering with the primary disposal of the soil. All property in this state 
has an owner, whether that owner is the United States or the state, and the 
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property public; or the owner an individual, and the property private. The 
state may also hold property as a private proprietor. [R. C. 1905, § 4711; 
Civ. C. 1877, § 168; R. C. 1899, § 3275.] 

Legal title to all property in the state originally in some person, United States or 


state, legal title vesting legal estate in holder. State ex rel. Dillman v. Weide, 23 S. D. 
109, 135 N. W. 696. 


§ 5255. Land below high water mark. The ownership of land below ordi- 
nary high water mark and of land below the water of a navigable lake or 
stream is regulated by the laws of the United States or by such laws as under 


authority thereof, the legislative assembly may enact. The state is the owner’ 


of all property lawfully appropriated or dedicated to its own use; and of all 
property of which there is no other owner. [R. C. 1905, § 4712; Civ. C. 1877, 
§ 169; R. C. 1899, § 3276.] ye 

State and federal ownership of waters. 50 L.R.A. 737. 


ht as between state and federal government to improve navigability of stream. 
67 L.R.A. 824. 


§ 5256. Who may convey. Any person, whether citizen or alien, may take, 


hold and dispose of property, real or personal, within this state. (R. C. 1905, 
§ 4713; Civ. C. 1877, § 170; R. C. 1899, § 3277.] 


Alien may acquire a title to mining property. Gorman v. Alexander, 2 S. D. 557, 
51 N. W. 346. 


As to similar provision in Cal. Civ. Code, § 671, see Re. Billings, 65 Cal. 593, 4 Pac. 639. 


ARTICLE 2.— INTERESTS IN PROPERTY. 


§ 5257. Ownership classified. The ownership of property is either: 

1. Absolute; or, 

2. Qualified. [R. C. 1905, § 4714; Civ. C. 1877, § 171; R. C. 1899, § 3278.] 

As to similar provision in Cal. Civ. Code, § 678, see Le Breton v. Cook, 107 Cal 
410, 40 Pac. 552; Spreckels v. Spreckels, 116 Cal. 339, 36 L.R.A. 497, 58 Am. St. Rep. 
170, 48 Pac. 228. 

§ 5258. Absolute ownership. The ownership of property is absolute when 
a single person has the absolute dominion over it, and may use it or dispose of 
it according to his pleasure, subject only to general laws. [R. C. 1905, § 4715; 
Civ. C. 1877, ‘ 172; R. C. 1899, § 3279.] 

As to similar provision in Cal. Civ. Code, § 679, see Works v. Merritt, 105 Cal. 467, 38 
Pac. 1109; Bank of Ukiah v. Moore, 106 Cal. 673, 39 Pac. 1071; Rodgers-v. Bachman, 
109 Cal. 552, 42 Pac. 448; Re Burdick, 112 Cal. 387, 44 Pac. 734; Spreckels v. Spreckels, 
116 Cal. 339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 228. 

§ 5259. Qualified ownership. The ownership of property is qualified: 

1. When it is shared with one or more persons. 

2. When the time of enjoyment is deferred or limited; or, 

3. When the use is restricted. [R. C. 1905, § 4716; Civ. C. 1877, § 173; 
R. C. 1899, § 3280.] 


Recital in deed to city that it is “ understood that said premises are deeded for city — 


hall purposes only” does not qualify ownership. Huron v. Wilcox, 17 8. D. 625, 106 
Am. St. Rep. 788, 98 N. W. 88. 


As to similar provision in Cal. Civ. Code, § 680, see Le Breton v. Cook, 107 Cal. 410, 
40 Pac. 552; Re Burdick, 112 Cal. 387, 44 Pac. 734; Spreckels v. Spreckels, 116 Cal. 
339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 228; Blackburn v. Webb, 133 Cal. 420, 
65 Pac. 952. 

§ 5260. Sole ownership. The ownership of property by a single person 
is designated as a sole or several ownership. [R. C. 1905, § 4717; Civ. C. 1877, 
§ 174; R. C. 1899, § 3281.] 

§ 5261. Ownership by several. The ownership of property by several per- 
sons is either: 

1. Of joint interests. 

2. Of partnership interests; or, 

3. Of interests in common. [R. C. 1905, § 4718; Civ. C. 1877, § 175; RB. C. 
1899, § 3282.] 

As to similar provision in Cal. Civ. Code, § 682, see Re Burdick, 112 Cal. 387, 44 Pac. 


734; Spreckels v. Spreckels, 116 Cal. 339, 36 L.R.A. 497, 58 Am. St. Rep. 170, 48 Pac. 228. 
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_ § 5262. Joint tenancy. A joint interest is one owned by several persons 
in equal shares by a title created by a single will or transfer, when expressly 
declared in the will or transfer to be a joint tenancy, or when granted or 
devised to executors or trustees as joint tenants. [R. C. 1905, § 4719; 
Civ. C. 1877, § 176; R. C. 1899, § 3283.] 
As to similar provision in Cal. Civ. Code, § 683, see Denigan v. San Francisco Sav. 
Union, 127 Cal. 142, 78 Am. St. Rep. 35, 59 Pac. 390. 

§ 5263. Partnership. A partnership interest is one owned by several per- 
sons in partnership for partnership purposes. [R. C. 1905, § 4720; Civ. C. 
1877, § 177; R. C. 1899, § 3264. 

s to similar provision in Cal. Civ. Code, § 684, see Smith v. Cooley, 65 Cal. 46, 2 
Pac. 880; People v. Greening, 102 Cal. 384, 36 Pac. 665. 

§ 5264. Common tenancy. An interest in common is one owned by several 
persons not in joint ownership or partnership. [R. C. 1905, § 4721; Civ. C. 
1877, § 178; R. C. 1899, § 3285.] 

As to similar provision in Cal. Civ. Code, § 685, see Re Hittell, 141 Cal. 432, 76 Pac. 53. 

§ 5265. Definition. Every interest created in favor of several persons in 
their own right is an interest in common, unless acquired by them in partner- 
ship for partnership purposes, or unless declared in its creation to be a joint 
interest as provided in section 5262. [R. C. 1905, § 4722; Civ. C. 1877, § 179; 
R. C. 1899, § 3286.) 

As to similar provision in Cal. Civ. Code, § 686, see Re Hittell, 141 Cal. 432, 75 Pac. 53. 

§ 5266. Commencement and duration. In respect to the time of enjoy- 
ment an interest in property is either: 

1. Present or future; and, 

2. Perpetual or limited. [R. C. 1905, § 4723; Civ. C. 1877, § 180; R. C. 
1899, § 3287. | 

to me provision in Cal. Civ. Code, § 688, see Le Breton v. Cook, 107 Cal. 410, 
40 Pac. 552. ; 

§ 5267. Present. A present interest entitles the owner to the immediate 

possession of the property. [R. C. 1905, § 4724; Civ. C. 1877, § 181; R. C. 


1899, § 3288.] 

As to similar provision in Cal]. Civ. Code, § 689, see Le Breton v. Cook, 107 Cal. 
410, 40 Pac. 552. 

§ 5268. Future. A future interest entitles the owner to the possession of 
the property only at a future period. [R. C. 1905, § 4725; Civ. C. 1877, § 182; 
R. C. 1899, § 3289. 

Pcrson vested with title to land through will of his father, though land is subject to 
life interest of mother, is owner of eal property subject to lien of judgment. John 
Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A.(N.S.) 292, 137 N. W. 412. 

Ag to similar provision in Cal. Civ. Code, § 690, see Goldtree v. Thompson, 79 Cal. 
613, 22 Pac. 50; Barnett v. Barnett, 104 Cal. 208, 37 Pac. 1049; Le Breton v. Cook, 
107 Cal. 410, 40 Pac. 552; Dunn v. Schell, 122 Cal. 626, 55 Pac. 595; Blackburn v. Webb, 
133 Cal. 420, 65 Pac. 952. : 

§ 5269. Perpetual. A perpetual interest has a duration equal to that of 
the property. [R. C. 1905, § 4726; Civ. C. 1877, § 183; R. C. 1899, § 3290.] 

§ 5270. Limited. A limited interest has a duration less than that of the 
property. [R. C. 1905, § 4727; Civ. C. 1877, § 184; R. C. 1899, § 3291.] 

8 6271. Future estates classified. A future interest is either: 


1. Vested; or, 

2. Contingent. [R. C. 1905, § 4728; Civ. C. 1877, § 185; R. C. 1899, § 3292. ] 

§ 5272. When they vest. A future interest is vested when there 1s a person 

in being who would have a right, defeasible or indefeasible, to the immediate 

possession of the property upon the ceasing of the immediate or precedent 

interest. [R. C. 1905, § 4729; Civ. C. 1877, § 186; R. C. 1899, § 3293.] 

Purchaser at sale under attachment acquires no title as against deed delivered before 

levy but recorded after attachment. Leonard v. Fleming, 13 N. D. 629, 102 N. Ww. 308. 

Person vested with title to land through will of his father, though land is subject to 

life estate of mother, is owner of real property subject to lien of judgment. John 
Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A.(N.S.) 292, 137 N. W. 412. 

As to similar provision in Cal. Civ. Code, § 694, see Williams v. Williams, 73 Cal. 99, 

14 Pac. 394; Dunn v. Schell, 122 Cal. 626, 55 Pac. 595; Re Fair, 132 Cal. 523, 84 Am. 
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St. Rep. 70, 60 Pac. 442, 64 Pac. 1000; Blackburn ve Webb, 133 Cal. 420, 65 Pac. 952; Re 
Sanford, 136 Cal. 97, 68 Pac. 494. 


§ 5273. How contingent. A future interest is contingent while the person 
in whom or the event upon which it is limited to take effect, remains 
uncertain. [R. C. 1905, § 4730; Civ. C. 1877, § 187; R. C. 1899, § 3294.] 


Purchaser at sale under attachment acquires no title as against deed delivered before 
levy but recorded after attachment. Leonard v. Fleming, 13 N. D. 629, 102 N. W. 308. 
= to similar provision in Cal. Civ. Code, § 695, see Jewell v. Pierce, 120 Cal. 79, 52 

ac. 132. 


§ 5274. Alternative contingencies. Two or more fufure interests may be 
created to take effect in the alternative, so that if the first in order fails to 
vest, the next in succession shall be substituted for it and take effect accord- 
ingly. [R. C. 1905, § 4731; Civ. C. 1877, § 188; BR. C. 1899, § 3295.] 

§ 5275. Not void. A future interest is not void merely because of the im- 
probability of the contingency on which it is limited to take effect. [R. C. 
1905, § 4732; Civ. C. 1877, § 189; R. C. 1899, § 3296.] 

§ 5276. Posthumous heir. When a future interest is limited to successors, 
heirs, issue or children, posthumous children are entitled to take in the same 
manner as if living at the death of their parent. [R. C. 1905, § 4733; Civ. C. 
1877, § 190; R. C. 1899, § 3297.] 

§ 5277. Future estates pass. Future interests pass by succession, will and 
transfer in the same manner as present interests. [R. C. 1905, § 4734; Civ. C. 


1877, § 191; R. C. 1899, § 3298] 
As to similar provision in Cal. Civ. Code, § 699, see Barnett v. Barnett, 104 Cal. 298, 
37 Pac. 1049; Le Breton v. Cook, 107 Cal. 410, 40 Pac. 552; Re Walkerly, 108 Cal. 
627, 49 Am. St. Rep. 97, 41 Pac. 772; Dunn v. Schell, 122 Cal. 626, 55 Pac. 595; Black- 
burn v. Webb, 133 Cal. 420, 65 Pac. 952. 


§ 5278. Possibilities. A mere possibility, such as the expectancy of an heir 
apparent, is not to be deemed an interest of any kind. [R. C. 1905, § 4735; 
Civ. C. 1877, § 192; R. C. 1899, § 3299.] 


Release by heir in lifetime of ancestor of his interest in estate of ancestor is in- 
operative. e Thompson, 26 8. D. 576, 128 N. W. 1127, Ann. Cas. 1913B, 446. 

As to similar provision in Cal. Civ. Code, § 700, see Re Burdick, 112 Cal. 387, 44 
Pac. 734; Supreme Council, A. L. H. v. Gehrenbeck, 124 Cal. 43, 56 Pac. 640; Re Wicker- 
sham, 138 Cal. 355, 70 Pac. 1076; Re Ryder, 141 Cal. 366, 74 Pac. 993. 


§ 5279. Estates of realty. In respect to real or immovable property, the 
interests mentioned in this chapter are denominated estates, and are specially 
named and classified in chapter 38 of this code. [R. C. 1905, § 4736; Civ. C. 
1877, § 198; R. C. 1899, § 3300.] 

§ 5280. Classification. The names and classifications of interests in real 
property have only such application to interests in personal property as in 
this chapter and the succeeding seventeen chapters of this code is expressly 
provided. [R. C. 1905, § 4737; Civ. C. 1877, § 194; R. C. 1899, § 3301.] 

§ 5281. Future interests limited. No future interest in property is recog- 
nized by the law, except such as is defined in this code. [R. C. 1905, § 4738; 
Civ. C. 1877, § 195; R. C. 1899, § 3302.] 


ARTICLE 3.— CONDITIONS OF OWNERSHIP. 


§ 5282. Conditions defined. The time when the enjoyment of property is 
to begin or end may be determined by computation, or be made to depend 
on events. In the latter case, the enjoyment is said to be upon condition. 
[R. C. 1905, § 4739; Civ. C. 1877, § 196; R. C. 1899, § ee 

As to similar provision in Cal. Civ. Code, § 707, see Nichols v. Emery, 109 Cal. 323, 
50 Am. St. Rep. 43, 41 Pac. 1089. 

§ 5283. Classified. Conditions are precedent or subsequent. The former 
fix the beginning, the latter the ending of the right. [R. C. 1905, § 4740; 
Civ. C. 1877, § 197; R. C. 1899, § 3304.] 


Effect on a condition subsequent of a succeeding law or act of God preventing its per- 
formance. 21 L.R.A. 58. 

Necessity of entry or formal declaration of forfeiture as a condition of maintaining 
action other than for damages, based on breach of condition subsequent in conveyance 
of freehold. 14 L.R.A.(N.S.) 1188; 23 L.R.A.(N.S.) 938. 
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Character and effect of provision in deed to railroad for construction of road within 
a specified time. 32 L.R.A.(N.S.) 117. 

Condition in deed that land is to be used for a specified charitable or quasi public 
purpose. 19 L.R.A. 262. 

ffect of specifying condition in use of real estate in devise to religious society. 11 

L.R.A.(N.8.) 509. 

Breach of condition in devise of real estate to religious society for specified use. 11 
L.R.A.(N.8.) 525. 

Execution of contract on condition that others shall sign. 45 L.R.A. 321. 

Reverter of land dedicated or conveyed for purposes of courthouse upon removal 
of courthouse, or failure to use land for courthouse purposes. 35 L.R.A.(N.S.) 608. 

Right of entry on condition broken. 60 L.R.A. 750. 

Does grantor’s right to rescind for breach of condition as to support descend to his 
heirs or representatives. 23 L.R.A.(N.S.) 232. 

Suit for damages as waiver of right to forfeit deed for breach of condition. 5 
L.R.A.(N.S.) 603. 


§ 5284. Dlegal conditions void. If a condition precedent requires the per- 
formance of an act wrong of itself, the instrument containing it is so far void 
and the right cannot exist. If it requires the performance of an act not 
wrong of itself, but otherwise unlawful the instrument takes effect and the 
condition is void. [R. C. 1905, § 4741; Civ. C. 1877, § 198; R. C. 1899, § 3305.] 

As to similar provision in Cal. Civ. Code, § 709, see Hoag v. Howard, 55 Cal. 564. 

§ 5285. Restraints upon marriage. Conditions imposing restraints upon 
marriage, except upon the marriage of a minor, or of the widow of the person 
by whom the condition is imposed are void; but this does not affect limita- 
tions when the intent was not to forbid marriage, but only to give the use 
until marriage. [R. C. 1905, § 4742; Civ. C. 1877, § 199; R. C. 1899, § 3306.] 

Validity of condition in restraint of marriage. 2 L.R.A.(N.S.) 545. 


Devises or oe ests conditioned upon divorce or separation or limited upon its con- 
tinuance. 49 L.R.A.(N.S.) 637. 


Provision in reatraint of marriage in a deed or will as a condition or a limitation. 49 
L.R.A.(N.S.) 615. 

Validity of provision in restraint of marriage as affected by fact that the gift to 
which it relates is to a daughter or other female relative. 49 L.R.A.(N.S.) 606. 

Validity of condition in restraint of marriage as affected by fact that a breach entails 
only a partial forfeiture. 49 L.R.A.(N.S.) 627. 

Meaning of words “unmarried,” and “without having been married,” in will. 15 
L.R.A. 292. 

Effect of testamentary provision restricting widow to enjoyment during widowhood, 
upon quantum of estate taken by her. 28 L.R.A.(N.S.) 1093. 

Equitable relief against forfeiture of estate under condition against marriage. 62 
L.R.A. 858. 

Contracts in restraint of marriage. 49 L.R.A.(N.S.) 633. 

§ 5286. Restraints on alienation. Conditions restraining alienatior, when 
repugnant to the interest created, are void. [R. C. 1905, § 4748; Civ. C. 1877, 
§ 200; R. C. 1899, § 3307.] 

Validity of limitation upon power of alienation imposed upon devise of equitable es- 
tate to married woman. 28 L.R.A.(N.S.) 426. 


ARTICLE 4.— RESTRAINTS UPoN ALIENATION. 


§ 5287. Power of alienation. How long may be suspended. The absolute 
power of alienation cannot be suspended by any limitation or condition what- 
ever for a longer period than during the continuance of the lives of persons 
in being at the creation of the limitation or condition, except in the single 
case mentioned in section 5315. [R. C. 1905, § 4744; Civ. C. 1877, § 201; 
R. C. 1899, § 3308.] 

Power of alienation mot suspended for longer than continuance of lives in being at 
testator’s death. Penfield v. Tower, 1 N. D. 216, 46 N. W. 413. 
Statute has no application where executor is vested with absolute and unconditional 
power to sell and convert land into money and devote fund to charitable use mentioned 
in will. Hagen v. Sacrison, 19 N. D. 160, 26 L.R.A.(N.S.) 724, 123 N. W. 518. 


Effect on prior takers of failure of gift because it violates the rule against perpetu- 
ities. 20 L.R.A. 509. 


Devises of life estates to unborn children of living persons, as contravening the rule 
against perpetuities. 6 L.R.A.(N.S.) 330. 
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Limitation of estate upon probate of will as a violation of the-rule against per- 
petuities. 10 L.R.A.(N 8) sé. ie = 
- RA(NS a eee option, or indefinite renewal of option, as perpetuity. 9 

Allowing period for conversion of pro as violation of rule against perpetuities 
or suspension of power of alienation. 26 L.R.A.(N.S.) 724. 

Allowing specified period for election to take under devise or bequest as a violation of 
the rule against perpetuities, or the suspension of the power of alienation. 26 
L.R.A.(N.S.) 825. 

Validity of devise over upon indefinite cessation of lineal descendants of first taker. 
3 L.R.A.(N.S.) 1143. 

Validity of restraints on the alienation of a fee simple during a limited time. 3 
L.R.A.(N.S.) 668. 

' Effect of rule against perpetuities on enforcement of general bequest for charity or 
religion. 14 L.R.A.(N.S.) 66. 
Restrictions on alienation in devise of real estate to religious society for specified 


uses. 11 L.R.A.(N.S.) 523. 
Validity of limitation of power of alienation imposed upon grant or devise of equi- 


- table estate to married woman. 28 L.R.A.(N.S8.) 426. 

As to similar provision in Cal. Civ. Code, § 715, see Hinckley’s Estate, 58 Cal. 457; 
Whitney v. Dodge, 105 Cal. 192, 38 Pac. 636. 

§ 5288. When future interest void. Every future interest is void in its 
creation, which by any possibility may suspend the absolute power of aliena- 
tion for a longer period than is prescribed in this chapter. Such power of 
alienation is. suspended when there are no persons in being by whom an 
absolute interest in possession can be conveyed. [R. C. 1905, § 4745; Civ. C. 


1877, § 202; R. C. 1899, § 3309.} 
Effect on prior takers of the failure of a gift because it violates the rule against 


perpetuities. 20 L.R.A. 509. 
Kemainder void for remoteness; effect on particular estate. 3 L.R.A.(N.S.) 639. 


Effect of decree of distribution following a testamentary disposition of property void 
under the rule against perpetuities or as unlawfully suspending the power of alienation. 


15 L.R.A.(N.S.) 900. 

As to similar provision in Cal. Civ. Code, § 716, see Goldtree v. Thompson, 79 Cal. 
613, 22 Pac. 50; Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813; Re Steele, 124 
Cal. 533, 57 Pac. 664: Blakeman v. Miller, 136 Cal. 138, 89 Am. St. Rep. 120, 68 Pac. 587. 


§ 5289. Leases limited. No lease or grant of agricultural land for a longer 
period than ten years, in which shall be reserved any rent or service of any 
kind, shall be valid. No lease or grant of any town or city for a longer period 
than ninety-nine years, in which shall be reserved any rent or service of any 
kind, shall be valid. [R. C. 1905, § 4746; Civ. C. 1877, § 203; R. C. 1899, 
§ 3310 Bee eh. 151.] 


“Rent” means profit arising out of land and payable periodically. Wegner v. 


Lubenow, 12 N. D. 95, 95 N. W. 442. 
As to similar provision in Cal. Civ. Code, § 717, see Mann v. Mann, 141 Cal. 326, 


74 Pac. 995. 
ARTICLE 5.— ACCUMULATIONS. 


§ 5290. Income. Future interest. Dispositions of the income of property 
to accrue and to be received at any time subsequent to the execution of the 
instrument creating such dispositions are governed by the rules prescribed 
in this chapter in relation to future interests. [R. C. 1905, § 4747; Civ. C. 


1877, § 204; R. C. 1899, § 3311.) 
As to similar provision in Cal. Civ. Code, § 722, see Hinckley’s Estate, 58 Cal. 457. 


§ 5291. Illegal accumulation. All directions for the accumulation of the 
income of property, except such as are allowed by this chapter are void. 


[R. C. 1905, § 4748; Civ. C. 1877, § 205; R. C. 1899, § 3312.] 
Effect of direction for accumulation upon validity of charitable gift. 2 B. R. C. 880. 
As to similar provision in Cal. Civ. Code, § 723, see Hinckley’s Estate, 58 Cal. 457; 


Re Sanford, 136 Cal. 97, 68 Pac. 494. 
§ 5292. Income, how directed. An accumulation of the income of prop- 
erty for the benefit of one or more persons may be directed by any will or 
transfer in writing, sufficient to pass the property out of which the fund is 


to arise as follows: 
1. If such accumulation is directed to commence on the creation of the 


1292 


Ownership. CIVIL CODE. §§ 5292-5298 


interest out of which the income is to arise, it must be made for the benefit 
of one or more minors then in being, and terminate at the expiration of their 
minority ; or, 

2. If such accumulation is directed to commence at any time subsequent 
to the creation of the interest out of which the income is to arise, it must 
commence’ within the time in this chapter permitted for the vesting of future 
Interests and during the minority of the beneficiaries, and terminate at the 
expiration of such minority. [R. C. 1905, § 4749; Civ. C. 1877, § 206; R. C. 
1899, § 3313.] ! 


s to similar provision in Cal. Civ. Code, § 724, see Hinckley’s Estate, 58 Cal. 457; 
Goldtree v. Thompson, 79 Cal. 613, 22 Pac. 50. 


§ 5298. Void beyond minority. If in either of the cases mentioned in the 
last section the direction for an accumulation is for a longer term than dur- 
ing the minority of the beneficiaries, the direction only, whether separable 
or not from other provisions of the instrument, is void as respects the time 
ae ates minority. [R. C. 1905, § 4750; Civ. C. 1877, § 207; R. C. 1899, 

As to similar provision in Cal. Civ. Code, § 725, see Hinckley’s Estate, 58 Cal. 457. 

§ 5294. Allowance to minor from accumulations. When a minor, for whose 
benefit an accumulation has been directed, is destitute of other sufficient 
means of support and education, the county court upon application may direct 
& suitable sum to be applied thereto out of the fund. [R. C. 1905, § 4751; 
Civ. C. 1877, § 208; R. C. 1899, § 3315.] 


ARTICLE 6.— RIGHTS OF OWNERS. 


§ 5295. Owner owns product and accessions. The owner of a thing owns 
also all of its products and accessions. [R. C. 1905, § 4752; Civ. C. 1877, 
§ 209; R. C. 1899, § 3316.] | 

Word “accession ” used in section applies to things added to realty, and not to crops 
raised by adverse possessor and severed from land. Golden Valley Land & Cattle Co. 
v. Johnstone, 21 N. D. 101, 128 N. W. 691, Ann. Cas. 1913B, 631. 

Title by accession to crops, fruit and timber wrongfully severed. 32 L.R.A. 422. 

7 a to increase of animals as between mortgagee of dam and other claimants. 17 

R.A. 82, 

Necessity that increase of animals be in gestation at time of execution of mortgage 
in order to be covered thereby. 17 L.R.A.(N.S.) 203. | 

Does chattel mortgage on domestic animals cover their increase when not mentioned 
therein. 14 L.R.A.(N.S.) 431. 

Rights and remedies of owner of standing timber which has been manufactured into 
lumber after expiration of time stipulated for removal. 29 L.R.A.(N.S.) 552. 

§ 5296. To whom undirected income belongs. When, in consequence of 
a valid limitation of a future interest, there is a suspension of the power of 
alienation or of the ownership, during the continuation of which the income 
is undisposed of, and no valid direction for its accumulation is given, such 
income belongs to the persons presumptively entitled to the next eventual 
interest. [R. C. 1905, § 4753; Civ. C. 1877, § 210; R. C. 1899, § 3317.] 


ARTICLE 7.— TERMINATION OF OWNERSHIP. 


§ 5297..When future interest dependent on death is defeated. A future 
interest, depending on the contingency of the death of any person without 
successors, heirs, issue or children is defeated by the birth of a posthumous 
child of such person capable of taking by succession. [R. C. 1905, § 4754; 
Civ. C. 1877, § 211; R. C. 1899, § 3318.] 


Does contingency of death without issue, children, etc., import their survival of the 
first taker. 37 L.R.A.(N.S.) 164. 

To what time contingency of death of a legatee or devisee without child or issue on 
which a gift is conditioned is referable. 25 L.R.A.(N.S.) 1045. 


§ 5298. How future interest defeated. A future interest may be defeated 
in any manner,.or by any act or means, which the party creating such interest 
provided for or authorized in the creation thereof; nor is a future interest 
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thus liable to be defeated to be on that ground adjudged void in its creation. 
[R. C. 1905, § 4755; Civ. C. 1877, § 212; R. C. 1899, § 3319.] 

§ 5209. When not defeated. No future interest can be defeated or barred 
by any alienation or other act of the owner of the intermediate or precedent 
interest, nor by any destruction of such precedent interest by forfeiture, sur- 
render, merger or otherwise, except as provided by the next section or when 
a forfeiture is imposed by statute as a penalty for the violation thereof. [R. C. 
1905, § 4756; Civ. C. 1877, § 213; R. C. 1899, § 3320.] 

5300. Same. No future interest, valid in its creation, is defeated by the 
determination of the precedent interest before the happening of the con- 
tingency on which the future interest is limited to take effect ; but should such 
contingency afterwards happen, the future interest takes effect in the same 
manner and to the same extent as if the precedent interest had continued to 
the same period. [R. C. 1905, § 4757;.Civ. C. 1877, § 214; R. C. 1899, § 3321.] 


CHAPTER 37. 
GENERAL DEFINITIONS. 


§ 5301. Income includes what. The income of property, as the term is 
used in the two preceding chapters, includes the rents and profits of real 
property, the interest of money, dividends upon stock and other produce of 
wing property. [R. C. 1905, § 4758; Civ. C. 1877, § 215; R. C. 1899, 

§ 5802. When limitation deemed created. The delivery of the grant, when 
a limitation, condition or future interest is created by grant, and the death 
of the testator, when it is created by will, is to be deemed the time of the 
creation of the limitation, condition or interest within the meaning of this 
code. [R. C. 1905, § 4759; Civ. C. 1877, § 216; R. C. 1899, § 3323.] 


CHAPTER 38. 
REAL OR IMMOVABLE PROPERTY. 


ARTICLE 1. GENERAL Provisions, § 5303. 
2. ESTATES IN GENERAL, §§ 5304-5324. 
3. TERMINATION OF EstTaTEs, §§ 5325-5329. 
4. SERVITUDES, §§ 5330-5340. 


ARTICLE 1.— GENERAL PROVISIONS. 


§ 5803. Law governing real property. Real property within this state is 
governed by the law of this state, except when the title is in the United 


States. [R. C. 1905, § 4760; Civ. C. 1877, § 217; R. C. 1899, § 3324.] 
As to inheritance by illegitimate child. Moen v. Moen, 16 8. D. 210, 92 N. W. 13. 
a to similar provision in Cal. Civ. Code, § 763, see Barnett v. Barnett, 104 Cal. 298, 
37 Pac. 1049. 


ARTICLE 2.— ESTATES IN GENERAL. 


§ 5304. Estates classified as to duration. Estates in real property, in respect 
to the duration of their enjoyment are either: 

1. Estates of inheritance, or perpetual estates. 

2. Estates for life. 

3. Estates for years; or, 

4. Estates at will. [R. C. 1905, § 4761; Civ. C. 1877, § 218; R. C. 1899, 
§ 3325. ] | 
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§ 5805. Estate in fee defined. Every estate of inheritance is a fee, and 
every such estate, when not defeasible or conditional, is a fee simple or an 


absolute fee. [R. C. 1905, § 4762; Civ. C. 1877, § 219; RB. C. 1899, § 3326.] 
Character of estate created by grant of property to one so long as he shall desire to 
live upon it or devote it to a particular use. 21 L.R.A.(N.S.) 575. 
Right of one to whom estate is devised for life, with power to consume, to convey a 
good title. 13 L.R.A.(N.S.) 458. 
Power of disposition bestowed on devisee as indicative of quantum of estate intended 
to be devised. 18 L.R.A.(N.S.) 463. 
Effect of bequest for life of chattels consumable in the use. 16 L.R.A.(N.S.) 483. 
§ 5306. Estates tail declared fees. Estates tail are abolished; and every 
estate which would be at common law adjudged to be a fee tail is a fee simple, 
and if no valid remainder is limited thereon, is a fee simple absolute. [R. C. 


1905, § 4763; Civ. C. 1877, § 220; R. C. 1899, § 3327.] 
tates tail, creation, nature and destruction of. 7 Am. St. Rep. 428. 


§ 5307. Fee tail valid as contingent limitation upon a fee. When a remainder 
in fee is limited upon any estate which would by the common law be adjudged 
a fee tail, such remainder is valid as a contingent limitation upon a fee and 
vests in possession on the death of the first taker without issue living at the 
time of his death. [R. C. 1905, § 4764; Civ. C. 1877, § 221; R. C. 1899, § 3328.] 

—§ 5308. Estate of freehold. Estates of inheritance and for life are called 
estates of freehold; estates for years are chattels real; and estates at will are 
chattel interests, but are not liable as such to sale on execution. [R. C. 1905, 
§ 4765; Civ. C. 1877, § 222; R. C. 1899, § 3329.] 

Equitable estate vested in purchaser under simple contract for purchase of land is 
eee and is a freehold estate. State ex rel. Dillman v. Weide, 29 8. D. 109, 135 

§ 5309. Same. An estate during the life of a third person, whether limited 

to heirs or otherwise, is a freehold. [R. C. 1905, § 4766; Civ. C. 1877, § 223; 


RB. C. 1899, § 3330. . 
Estate during the life of a third person is a freehold, alienable and inheritable. 
State ex rel. Dillman v. Weide, 29 S. D, 109, 135 N. W. 636. 
Devise absolutely; effect of subsequent gift over. 5 L.R.A.(NS.) 323. 


§ 5310. Future, how limited. A future estate may be limited by the act 
of the party to commence in possession at a future day, either without the 
intervention of a precedent estate, or on the termination by lapse of time 
or otherwise of a precedent estate created at the same time. [R. C. 1905, 
§ 4767; Civ. C. 1877, § 224; R. C. 1899, § 3331.] 

§ 5311. Reversion defined. A reversion is the residue of an estate left by 
operation of law in the grantor or his successors, or in the successors of a 
testator, commencing in possession on the determination of a particular estate 
granted or devised. [R. C. 1905, § 4768; Civ. C. 1877, § 225; R. C. 1899, 
§ 3332. ] 

§ 5312. Remainder. When a future estate, other than a reversion, 1s 
dependent on a precedent estate, it may be called a remainder and may be 
created and transferred by that name. [R. C. 1905, § 4769; Civ. C. 1877, § 226; 
R. C. 1899, § 3333.] | 

Person vested with title to land through will-of his father, though land is subject to 
life estate of mother, is owner of real property subject to lien of judgment. John 
Leslie Paper Co. v. Wheeler, 23 N. D. 477, 42 L.R.A.(N.S.) 292, 137 N. W. 412. 

Power to create remainder after life estate with absolute power of disposal. 6 
L.R.A.(N.S.) 1186; 39 L.R.A.(N.S.) 805. 

§ 5313. Limitation of suspension of absolute ownership. The absolute 
ownership of a term of years cannot be suspended for a longer period than 
the absolute power of alienation can be suspended in respect to fee. [R. C. 
1905, § 4770; Civ. C. 1877, § 227; R. C. 1899, § 3334.] 

§ 5814. Further defined. The suspension of all power to alienate the sub- 
ject of a trust, other than a power to exchange it for other property to be 
held upon the same trust, or to sell it and reinvest the proceeds to be held 
upon the same trust is a suspension of the power of alienation within the 
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meaning of section 5287. [R. C. 1905, § 4771; Civ. C. 1877, § 228; R. C. 1899, 


3335. 
$ Al to similar provision in Cal. Civ. Code, § 771, see Hinckley’s Estate, 58 Cal. 457; 
Re Walkerly, 108 Cal. 627, 49 Am. St. Rep. 97, 41 Pac. 772. 


§ 5315. Creation of a remainder on prior remainder. A contingent 
remainder in fee may be created on a prior remainder in fee to take effect in 
the event that the persons to whom the first remainder is limited die under 
the age of twenty-one years or upon any other contingency by which the 
estate of such persons may be determined before they attain majority. [R. C. 


1905, § 4772; Civ. C. 1877, § 229; B. C. 1899, § 3336.] 
As to similar provision in Cal. Civ. Code, § 772, see Hinckley’s Estate, 58 Cal. 457; 
Crew v. Pratt, 119 Cal. 139, 51 Pac. 38. 


§ 5316. Creation of future freehold estates, etc. Subject to the rules of 
this chapter and of chapters 35, 36 and 37 a freehold estate, as well as a 


-echattel real, may be created to commence at a future day; an estate for life 


may be created in a term of years and a remainder limited thereon; a 
remainder of a freehold or chattel real, either contingent or vested, may be 
created, expectant on the determination of a term of years; and a fee may 
be limited on a fee upon a contingency which, if it should occur, must happen 
within the period prescribed in this chapter. [R. C. 1905, § 4773; Civ. C. 
1877, § 280; R. C. 1899, § 3337.] 

As to similar provision in Cal. Civ. Code, § 773, see Blakeman v. Miller, 136 Cal. 138, 

89 Am. St. Rep. 120, 68 Pac. 587. 

§ 5317. What life estates void. Successive estates for life cannot be limited 
except to persons in being at the creation thereof, and all life estates subse- 
quent to those of persons in being are void; and upon the death of those 
persons the remainder, if valid in its creation, takes effect in the same manner 
as if no other life estate had been created. [R. C. 1905, § 4774; Civ. C. 1877, 
§ 231; R. C. 1899, § 3338.] | 

§ 5318. Remainder upon successive life estates. No remainder can be cre- 
ated upon successive estates for life, provided for in the preceding section, 
unless such remainder is in fee; nor can a remainder be created upon such 
estate in a term for years unless it is for the whole residue of such term. 
[R. C. 1905, § 4775; Civ. C. 1877, § 232; R. C. 1899, § 3339.] 

§ 5319. Contingent remainder on term of years. <A contingent remainder 
cannot be created on a term of years, unless the nature of the contingency 
on which it is limited is such that the remainder must vest in interest during 
the continuance or at the termination of lives in being at the creation of such 
remainder. [R. C. 1905, § 4776; Civ. C. 1877, § 233; R. C. 1899, § 3340.] 

As to similar provision in Cal. Civ. Code, § 776, see Blakeman v. Miller, 136 Cal. 
138, 89 Am. St. Rep. 120, 68 Pac. 587. 

§ 5320. Estate for life as remainder on term of years. No estate for life 
can be limited as a remainder on a term of years, except to a person in being 
at the creation of such estate. [R. C. 1905, § 4777; Civ. C. 1877, § 234; R. C. 
1899, § 3341.] 

§ 5321. Conditional limitation. A remainder may be limited on a contin- 
gency which, in ease it should happen, will operate to abridge or determine 
the precedent estate; and every such remainder is to be deemed a conditional 
limitation. [R. C. 1905, § 4778; Civ. C. 1877, § 235; R. C. 1899, § 3342.] 

§ 5322. To heirs of body. When a remainder is limited to the heirs or 
heirs of the body, of a person to whom a life estate in the same property is 
given the persons who on the termination of the life estate are the successors 
or heirs of the body of the owner for life are entitled to take by virtue of 
the remainder so limited to them and not as mere successors of the owner 


for life. [R. C. 1905, § 4779; Civ. C. 1877, § 236; R. C. 1899, § 3343.] 
Full treatment of rule in Shelley’s Case. 29 L.R.A.(N.S.) 963. 

Effect upon rule in Shelley’s Case, of express prohibition against conveyance or 
incumbrance of property by life tenant. 7 L.R.A.(N.S.) 1109. 

Extent to which rule in Shelley’s Case controls in the United States. 30 Am. Dec. 415. 
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Effect of videlicet following word “heirs” in a grant or devise of real property to 
restrict estate given to the first taker. 33 L.R.A.(N.S.) 191. - 

Construction of word “heirs” to mean children. 1 L.R.A.(N.S.) 319. 

As to similar provision in Cal. Civ. Code, § 779, see Barnett v. Barnett, 104 Cal. 298, 
37 Pac. 1049. 


§ 5323. On death of first taker. When a remainder on an estate for life or 
for years is not limited on a contingency defeating or avoiding such precedent 
estate it is to be deemed intended to take effect only on the death of the 
first taker or the expiration by lapse of time of such term of years. [R. C. 
1905, § 4780; Civ. C. 1877, § 237; R. C. 1899, § 3344.] 

§ 5324. Unexecuted power. A general or special power of appointment 
does not prevent the vesting of a future estate, limited to take effect in case 
such power is not executed. [R. C. 1905, § 4781; Civ. C.. 1877, § 238; R. C. 
1899, § 3345.] 


As to similar provision in Cal. Civ. Code, § 781, see Re Fair, 132 Cal. 523, 84 Am. St. 
Rep. 70, 60 Pac. 442, 64 Pac. 1000. 


ARTICLE 3.— TERMINATION OF ESTATES. 


§ 5325. Of estate at will. A tenancy or other estate at will, however cre- 
ated, may be terminated by the landlord’s giving notice to the tenant in the 
manner prescribed by the next section to remove from the premises within 
a period specified in the notice of not less than one month. [R. C. 1905, 
§ 4782; Civ. C. 1877, § 239; R. C. 1899, § 3346.] 

§ 5326. Requisites of notice. Service. The notice prescribed by the last 
section must be in writing and must be served by delivering the same to the 
tenant or to some person of discretion residing on the premises, or, if neither 
can with reasonable diligence be found, the notice may be served by affixing 
it on a conspicuous part of the premises where it may be conveniently read. 
[R. C. 1905, § 4783; Civ. C. 1877, § 240; R. C. 1899, § 3347.] 

§ 5327. Subsequent action. After the notice prescribed by sections 5325 and 
5326 has been served in the manner therein directed and the period specified 
by such notice has expired, but not before, the landlord may re-enter or 
proceed according to law to recover possession. [R. C. 1905, § 4784; Civ. C. 
1877, § 241; R. C. 1899, § 3348.] 

§ 5828. Three days’ notice. Whenever the right of re-entry is given to 
a@ grantor or lessor in any grant or lease, or otherwise, such re-entry may be 
made at any time after the right has accrued upon three days’ previous 
written notice of intention to re-enter served in the mode prescribed by sec- 
tion 5326. [R. C. 1905, § 4785; Civ. C. 1877, § 242; R. C. 1899, § 3349.] 


Eviction on three days’ notice for nonpayment of rent; no re-entry clause necessary 
in lease. Dakota Hot Springs Co. v. Young, 9 S. D. 577, 70 N. W. 842. 


As to similar provision in Cal. Civ. Code, § 791, see Earl Orchard Co. v. Fava, 138 
Cal. 76, 70 Pac. 1073. 


§ 5329. Without notice. An action for the possession of real property, 
leased or granted with a right of re-entry, may be maintained at any time 
after the right to re-enter has accrued without the notice prescribed in sec- 
tion 5328. [R. C. 1905, § 4786; Civ. C. 1877, § 243; R. C. 1899, § 3350.] 


ARTICLE 4.— SERVITUDES. 


§ 5330. Easements attached to other lands. The following land burdens or 
servitudes upon land may be attached to other lands as incidents or appur- 
tenances, and are then called easements: 

The right of pasturage. 
The right of fishing. 
The right of taking game. 
The right of way. 
The right of taking water, wood, minerals and other things. 
The right of transacting business upon land. 
The right of conducting lawful sports upon land. 
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8. The right of receiving air, light or heat from or over, or discharging 
the same upon or over land. 

9. The right of receiving water from or discharging the same upon land 

10. The right of flooding land. 

11. The right of having water flow without diminution or disturbance of 
any kind. 

12. The right of using a wall as a party wall. 

13. The right of receiving more than natural support from adjacent land 
or things affixed thereto. | 

14. The right of having the whole of a division fence maintained by a 
coterminous owner. 

15. The right of having public conveyances stopped, or of stopping the 
same on land. 

16. The right of a seat in church. 

17. The right of burial. [R. C. 1905, § 4787; Civ. C. 1877, § 244; R. C. 
1899, § 3351, 

As to right to acquire land for park purposes by common-law dedication. Cole v. 
Minnesota Loan & T. Co., 17 N. D. 409, 117 N. W. 354, 17 A. & E. Ann. Cas. 304. 

‘i a of easement by implication. 23 Am. Rep. 446; 40 Am. Rep. 537; 122 Am. St. 

ep. 206. 

plied grant of by severance and sale of property. 34 Am. St. Rep. 708; 26 
L.R.A.(N.S.) 316. d aie : 

Restrictive covenants as to use of property as easement. 37 L.R.A.(N.S.) 36. 

When easements by necessity exist. 36 Am. Rep. 415. 

As to similar provision in Cal. Civ. Code, § 801, see Lux v. Haggin, 69 Cal. 255, 10 Pac. 
674; McDaniel v. Cummings, 83 Cal. 515, 8 L.R.A. 575, 23 Pac. 795; Dorris v. Sullivan, 
90 Cal. 279, 27 Pac. 216; Painter v. Pasadena Land & Water Co., 91 Cal. 74, 27 Pac. 
539; Kennedy v. Burnap, 120 Cal. 488, 40 L-R.A. 476, 52 Pac. 843; Los Angeles 
Yerminal Land Co. v. Muir, 136 Cal. 36, 68 Pac. 308. 

2. Right of way on shore as nid selena to fishery right. 4 L.R.A.(N.S.) 879. 

4. Ways of necessity. 13 Am. Dec. 746; 35 Am. Dec. 464; 85 Am. Dec. 675. 

Ways and the rights and remedies of the parties entitled thereto. 88 Am. Dec. 279; 
100 Am. Dec. 115; 50 Am. Rep. 64; 95 Am. St. Rep. 318. 

Way of necessity where other possible modes of access exist. 17 L.R.A.(N.S.) 1019; 
82 L.R.A.(N.S.) 1075. 

Way appurtenant to close from which it is separated by intervening lands. 2 
L.R.A.(N.S.) 983. ' 

Does the fact that the sale of part of a tract is involuntary prevent the implication 
of a way by necessity over the remainder. 12 L.R.A.(N.S.) 482. 

Effect of bounding grant on private way to carry title thereto. 24 L.R.A.(N.S.) 539. 

Right of grantee to claim an easement, implied covenant or estoppel, as against the 
grantor, by a call in the deed for a street or alley in which the grantor owns the fee. 
14 L.R.A.(N.8.) 878. 

Right of purchaser of property according to plat to easements in streets or ways 
indicated thereon other than those on which his property abuts. 28 L.R.A.(N.S.) 1024. 

Bounding land on alley as covenant that alley exists, where grantor does not own the 
fee thereof. 10 L.R.A.(N.S.) 964. 

5. Right of riparian owner to use water of creek fiowing over his land, not easement 
but an incident to the land. Right limited to actual amount used. Stenger v. Thorp, 
17 8. D. 13, 94 N. W. 402. 

8. Ancient lights. 46 Am. Dec. 583. 

Easement of light and air. 7 Am. Dec. 49; 32 Am. Dec. 412. 

——of light and air from public streets. 41 Am. St. Rep. 323. 

American law as to easements of light, air and prospect. 22 L.R.A. 536; 8 
L.R.A.(N.S.) 350. 

Does lease carry right to light and air from adjoining premises of landlord. 13 
L.R.A.(N.S.) 333. 

10. Right to flood another’s land is easement acquisition of which by prescription 
requires continuous enjoyment for period of statute of limitations governing actions to 
recover land. Shearer v. Hutterische Bruder Geineinde, 26 S. D. 509, 134 N. W. 63. 

11, Servitude of easement to receive the flow of water. 32 Am. Dec. 123. 

12. Conveyance by two parties of land for party wall each to the other is an ease- 
ment. Scottish-American Mortg. Co. v. Russell, 20 S. D. 42, 104 N. W. 607. 

Right to lateral support. 33 Am. St. Rep. 446. 

——presumption of grant of right of. 29 Am. Rep. 399. 

——prescriptive right to. 7 Am. Dec. 62. 

Nature of right to lateral and subjacent support. 68 L.R.A. 683. 
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§ 5331. Others not attached may be granted. The following land burdens 


ne eee upon land may be granted and held, though not attached to 
and : 


1. The right to pasture, and of fishing and taking game. 
2. The right of a seat in church. 

3. The right of burial. 

4. The right of taking rents and tolls. 

5. The right of way. 


6. The right of taking water, wood, minerals or other things. [R. C. 1905, 
§ 4788; Civ. C. 1877, § 245; R. C. 1899, § 3352.] 

Easement in ditch acquired by landowner’s continued acquiescence without objection. 
Scott v. Toomey, 8 8. D. 639, 67 N. W. 838. 

Acquisition of easement by adverse possession by. 11 Am. Dec. 663. 

Void peel conveyance of easement as foundation for easement by prescription. 13 
L.R.A.(N.S.) 991. 

Burden of showing that use upon which an easement by prescription is claimed was 
permissive, and not under claim of right. 8 L.R.A.(N.S.) 149. 
Pa a easement by exhibiting unfiled plat to intending purchaser. 35 L.R.A.(N.8.) 


Prescriptive right by use of underground water pipes. 2 L.R.A.(N.S.) 976. 

Prescriptive right to lateral support of buildings. 20 L.R.A. 730. 

Acquisition by prescription of party-wall easement in common division wall. 18 
L.R.A.(N.S.) 131. 

As to similar provision in Cal. Civ. Code, § 802, see Dixon v. Schermeier, 110 Cal. 
582, 42 Pac. 1091. 

1, Prescriptive right to fish. 60 L.R.A. 496. 

3. Interest of owner in burial lot as easement. 67 L.R.A. 119. 

Prescription or adverse possession of grave or burial lot. 40 L.R.A.(N.S.) 752. 

5. Acquisition of prescriptive right of way across railroad tracks. 35 L.R.A.(N.8.) 
190. 

Effect of protest by owner to prevent acquisition of right of way by prescription. 25 
L.R.A.(N.S.) 174. 

Right of way on shore by custom or prescription. 4 L.R.A.(N.S.) 880. 

Grant of right of way on shore. 4 L.R.A.(N.S.) 881. 

Validity of contract by public-service corporation for exclusive right of way across 
private property. 36 L.R.A.(N.8.) 456. 

Right of way for irrigation ditch; right of fee owner to cross. 3 L.R.A.(N.S.) 1148. 

Leaving bars or gates for convenience of neighbor when fencing land, as affecting the 
acquisition of easement of way by prescription. 35 L.R.A.(N.S.) 941. 


§ 5332. Dominant tenement. The land to which an easement is attached is 
called the dominant tenement; the land upon which a burden or servitude 
is laid is called the servient tenement. [R. C. 1905, § 4789; Civ. C. 1877, § 246; 
R. C. 1899, § 3353. ] 

§ 5333. Who can create servitude. A servitude can be created only by one 
who has a vested estate in the servient tenement. [R. C. 1905, § 4790; Civ. C. 
1877, § 247; R. C. 1899, § 3354. ] 

Creation and conveyance of easements appurtenant. 136 Am. St. Rep. 680. 

Cotenant’s power to create. 21 Am. St. Rep. 593. 

Power of husband to create easements in homestead without wife’s consent. 27 
L.R.A.(N.8.) 963. 

§ 5334. Who cannot hold. A servitude thereon cannot be held by the owner 
of the sak tenement. [R. C. 1905, § 4791; Civ. C. 1877, § 248; R. C. 1899, 
§ 3355. 

§ 5335. Extent of. The extent of a servitude is determined by the terms 
of the grant, or the nature of the enjoyment by which it was acquired. [R. C. 
1905, § 4792; Civ. C. 1877, § 249; R. C. 1899, § 3356. ] 


Extent of indefinite easement as affected by the extent to which it has been used. 
5 L.R.A.(N.S.) 851. 

Rights conferred by grant of unrestricted easement as limited to a reasonable use. 
15 L.R.A.(N.S.) 292. 

Duration of easements appurtenant. 20 L.R.A. 635. 

Continuance of easement on the severance of a heritage. 57 Am. Dec. 759. 

When easement is revocable. 43 Am. Rep. 195. , 

As to similar provision in Cal. Civ. Code, § 806, see Allen v. San Jose Land & Water 
Co., 92 Cal. 138, 15 L.R.A. 98, 28 Pac. 215. 
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§ 5336. Partition of. Burden apportioned. In case of partition of the 
dominant tenement the burden must be apportioned according to the division 
of the dominant tenement, but not in such a way as to increase the burden 
upon the servient tenement. [R. C. 1905, § 4793; Civ. C. 1877, § 250; R. C. 
1899, § 3357.] 

§ 5387. Right of future owner. The owner of a future estate in a dominant 
tenement may use easements attached thereto for the purpose of viewing 
waste, demanding rent or removing an obstruction to the enjoyment of such 
easement, although such tenement is occupied by a tenant. ([R. C. 1905, 
§ 4794; Civ. C. 1877, § 251; R. C. 1899, § 3358.] 

§ 5338. Right of action. The owner of any estate in a dominant tenement, 
or the occupant of such tenement, may maintain an action for the enforcement 
of an easement attached thereto. [R. C. 1905, § 4795; Civ. C. 1877, § 252; 
R. C. 1899, § 3359.] 

Right of property owner .to compensation for interference with light or air by rail- 
road structure on company’s own property. 20 L.R.A.(N.8.) 1061. ; : 

Abutter’s right to compensation for interference with easement of light, air and 
access by railroad in street 36 L.R.A.(N.S.) 736, 778. 

Injunction against interference with view from street. 5 L.R.A.(N.S.) 486. 

Mandatory injunction for removal of obstruction to light. 20 L.R.A. 161. 

What constitutes a “taking ” of easements of light, air and prospect. 18 L.R.A. 166. 

§ 5339. Same. The owner in fee of a servient tenement may maintain an 
action for the possession of the land against any one unlawfully possessed 
thereof, though a servitude exists thereon in favor of the public. [R. C. 1905, 
§ 4796; Civ. C. 1877, § 253; R. C. 1899, § 3360.] 

Ejectment by original owner of land dedicated to public against permanent incum- 
brancer inconsistent with dedication. N. P. Ry. Co. v. Lake, 10 N. D. 541, 88 N. W. 461. 
Ejectment for public easement. 11 L.R.A.(N.S.) 129. 


Right of owner of right of way over another’s land to compensation when the land is 
taken for a public highway. 2 L.R.A.(N.S.) 598. 


§ 56340. Extinguishment. A servitude is extinguished: 

1. By the vesting of the right to the servitude and the right to the servient 
tenement in the same person. 

2. By the destruction of the servient tenement. 

3. By the performance of an act upon either tenement by the owner of 
the servitude or with his assent which is incompatible with its nature or 
exercise ; or, 

4. When the servitude was acquired by enjoyment, by disuse thereof by the 
owner of the servitude for the period prescribed for acquiring title by enjoy- 
ment. [R. C. 1905, § 4797; Civ. C. 1877, § 254; R. C. 1899, § 3361.] 

. Abandonment of highway by nonuser. 26 L.R.A. 449. 
Will failure to maintain easement raise a presumption of its abandonment. 2 
L.R.A.(N.S.) 832. 
As to similar provision in Cal. Civ. Code, § 811, see Smith v. Worn, 93 Cal. 206, 28 
Pac. 944; Smith v. Hawkins, 110 Cal. 122, 42 Pac. 453; Los Angeles v. Pomeroy, 125 
Cal. 420, 58 Pac. 69. 


1. Effect upon easement of unity of seisin of dominant and servient estates. 1 
B. R. C. 477. 


2. Dedication of land as affecting easement. 31 L.R.A.(N.8S.) 1028. 


Extinguishment of easement for private way by its incorporation into a public way. 
21 L.R.A.(N.S.) 1002. 


Effect of destruction of building to terminate adjoining owner’s easement of support. 
19 L.R.A.(N.S.) 883. 


Right of abutting owner to continue enjoyment of pathway across highway. 12 
L.R.A.(N.S.) 918. 


3. Abandonment of private way by nonuser or improvements inconsistent with its 
use. 22 L.K.A.(N.S.) 880; 42 L.R.A.(N.S.) 741. 

4. Extinguishment of easement by statute of limitations. 14 Am. St. Rep. 278. 

Inclosure of right of way as adverse possession. 1 L.R.A.(N.S.) 565. 
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CHAPTER 39. 
RIGHTS OF OWNERS. 


ARTICLE 1. INCIDENTS OF OWNERSHIP, §§ 5341-5350, 
2. BouNDARIES, §§ 5351-5356. 
3. OBLIGATIONS OF OWNERS, §§ 5357, 5358. 


ARTICLE 1.— INCIDENTS OF OWNERSHIP. 


_ § 5341. Land includes water. The owner of the land owns water stand- 
ing thereon, or flowing over or under its surface, but not forming a definite 
stream. Water running in a definite stream formed by nature over or under 
the surface may be used by him as long as it remains there; but he may not 
prevent the natural flow of the stream or of the natural spring from which 
it commences its definite course, nor pursue nor pollute the same. [R. C. 
1905, § 4798; Civ. C. 1877, § 255; R. C. 1899, § 3362.] | 

Underground water not in a defined stream, not “running water.” Deadwood Cent. 
R. Co. v. Barker, 14 8. D. 558, 86 N. W. 619. 

Riparian owner may use reasonable quantity of water for irrigation purposes. Lone 
Tree Ditch Co. v. Ditch Co., 15 S. D. 519, 91 N. W. 352. 

Water coming to surface in a spring belongs to landowner. Metcalf v. Nelson, 8 S. D. 
87, 65 N. W. 911, 59 Am. St. Rep. 746. 

Right of homesteader to use of water flowing overland superior to that of mining 
claim afterward located. Sturr v. Beck, 6 D. 71, 50 N. W. 486, 133 U. S. 541, 33 Lied. 
761, 10 S. Ct. R. 350. 

Riparian owner’s right to have stream flow over land is such property as may be 
condemned for railroad purposes. Bigelow v. Draper, 6 N. D. 152, 6a. N. W. 570. 

Riparian rights of pre-emptor of public land attach at time of settlement, and not at 
date of final proof. ne Tree Ditch Co. v. Cyclone Ditch Co., 15 S. D. 519, 91 N. W. 
352 5 Sturr v. Beck, 133 U. S. 541, 33 L.ed. 761, 10 S. Ct. R. 350. 

Riparian owner was entitled as against lower riparian owner to divert water on land 
of upper owners with their consent, so long as quantity of water taken does not exceed 
amount defendants are entitled to use. Redwater Land & Canal Co. v. Reed, 26 S. D. 
466, 128 N. W. 702. 

Property in water. 7 Am. Dec. 531. 

Rights in subterranean waters. 19 L.R.A. 92; 64 Am. Dec. 727; 99 Am. St. Rep. 66. 
Fai of statutes to prevent waste of subterranean water. 23 LRA(NS.) 

Pram baa! of water flowing underground in a defined but unknown channel. 2 B. R. C. 
Percolating waters, what are. 67 Am. St. Rep. 663. 

correlative rights in. 64 L.R.A. 236; 17 L.R.A.(N.S.) 650; 23 L.R.A.(N.S.) 331; 

25 L.R.A.(N.S.) 465; 37 L.R.A.(N.S.) 193; 64 Am. Dec. 727; 99 Am. St. Rep. 66. 

right to drain or interrupt flow of. 9 Am. Rep. 284. 

liability for interference with. 28 Am. Rep. 101. 

remedy for diversion of. 6 L.R.A.(N.S.) 1099. 

mandatory injunction as to diversion or obstruction. 20 L.R.A. 164. 

pollution of. 48 Am. Rep. 194. 

Right to water of new spring. 30 L.R.A.(N.S.) 1158. 

Right of flowage and liability for injuring property thereby. 57 Am. Dec. 684. 

Correlative rights of upper and lower proprietors as to flow of water. 41 L.R.A. 743, 

Right of one land owner to accelerate or diminish flow of water to or from the lands 


of another. 85 Am. St. Rep. 707. | 
Riparian proprietor’s right to use and detain water and to the natural flow of the 


stream. 79 Am. Dec. 638. 
Right as to flow of surface water. 16 Am. St. Rep. 710; 21 L.R.A. 593. 


What is surface water. 25 L.R.A. 527. 
Rights and liabilities of owners of dams. 57 Am. Dec. 684. 
Liability for damming back water of stream. 59 L.R.A. 817. 

§ 5341a. Water course defined. A water course entitled to the protection 
of the law is constituted, if there is a sufficient natural and accustomed flow 
of water to form and maintain a distinct and a defined channel. It is not 
essential that the supply of water should be continuous or from a perennial 
living source. It is enough if the flow arises periodically from natural causes 
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a oo a plainly defined channel of a permanent character. [1907, ch. 
"” What waters are navigable, 42 L.R.A. 305. 
§ 5342. Rights of owner of life estate. The owner of a life estate may 
use the land in the same manner as the owner of a fee simple, except that 
he must do no act to the injury of the inheritance. [R. C. 1905, § 4799; Civ.. 


C. 1877, § 256; R. C. 1899, § 3363.) 
Rights and remedies of life tenants. 14 Am. St. Rep. 630. 
Duty of life tenant to remainderman and reversioners. 137 Am. St. Rep. 651. 
eee to life tenant for improvements. 81 Am. St. Rep. 183; 13 L.R.A.(N.S.) 


4, 

Duty of life tenant to keep property in repair. 33 L.R.A.(N.S.) 669. 

Must life tenant or remainderman bear the cost of a public improvement. 10 
L.R.A.(N.S.) 342. 

§ 5343. Rights of tenant. A tenant for years or at will, unless he is a 
wrongdoer by holding over, may occupy the buildings, take the annual 
products of the soil, work mines and quarries open at the commencement of 
his tenancy and cultivate and harvest the crops growing at the end of his 
tenancy. [R. C. 1905, § 4800; Civ. C. 1877, § 257; R. C. 1899, § 3364.) 

Timber rights of life tenant. 37 L.R.A.(N.S.) 763. 

Mineral rights of life tenant. 36 L.R.A.(N.S.) 1100. 

Right to emblements. 69 Am. Dec. 511. 

Right to estovers. 64 Am. Dec. 367. 

Manure made on the farm belongs to the realty. 28 Am. Re 

As to similar provision in Cal. Civ. Code, § 819, see Marshall 
Pac. 597. 

§ 5344. Same. How determined. A tenant for years or at will has no 
other rights to the property than such as are given to him by the agreement 
or instrument by which his tenancy is acquired or by the last section. [R. C. 
1905, § 4801; Civ. C. 1877, § 258; R. C. 1899, § 3365.] 

§ 5345. Succession to rights. A person to whom any real property is trans- 
ferred or devised upon which rent has been reserved, or to whom any such 
rent is transferred, is entitled to the same remedies for recovery of rent, 
for nonperformance of any of the terms of the lease or for any waste or 
cause of forfeiture as his grantor or devisor might have had. ([R. C. 1905, 
§ 4802; Civ. C. 1877, § 259; R. C. 1899, § 3366.] 

Grantee of land is entitled to recover money due under contract made between his 
grantor and cropper who was in possession of land. Martin v. Royer, 19 N. D. 504, 
125 N. W. 1027, | 

§ 5346. Assignees of lessor or lessee. Whatever remedies the lessor of any 
real property has against his immediate lessee for the breach of an agreement 
in the lease or for recovery of the possession, he has against the assignees 
of the lessee for any cause of action accruing while they are such assignees, 
except when the assignment is made by way of security for a loan and is 
not accompanied by possession of the premises. Whatever remedies the lessee 
of any real property may have against his immediate lessor for the breach 
of any agreement in the lease he may have against the assigns of the lessor 
and the assigns of the lessee may have against the lessor and his assigns, 
except upon covenants against incumbrances or relating to the title or pos- 
ae ‘a the premises. [R. C. 1905, § 4803; Civ. C. 1877, § 260; R. C. 1899, 
§ 3367. 

Covenants run with the land. N. P. Ry. Co. v. McClure, 9 N. D. 73, 81 N. W. 52. 
Remedies against assignees and sublessees. 15 Am. Dec. 543. 

§ 5347. Notice to change terms. In all leases of lands or tenements, or 
of any interest therein, from month to month the landlord may, upon giving 
notice in writing at least fifteen days before the expiration of the month, 
change the terms of the lease to take effect at the expiration of the month. 
The notice, when served upon the tenant, shall of itself operate and be ef- 
fectual to create and establish as a part of the lease the terms, rent and con- 
ditions specified in the notice, if the tenant shall continue to hold the premises 
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after the expiration of the month. [R. C. 1905, § 4804; Civ. C. 1877, § 261; 
R. C. 1899, § 3368.] ; 

§ 5348. Life lease rent. Rent due upon a lease for life may be recovered 
in the same manner as upon a lease for years. [R. C. 1905, § 4805; Civ. C. 
1877, § 262; R. C. 1899, § 3369.] 

§ 5349. After death. Rent dependent on the life of a person may be re- 
covered after as well as before his death. [R. C. 1905, § 4806; Civ. C. 1877, 
§ 263; R. C. 1899, § 3370.] 

§ 5350. Right of action. A person having an estate in fee, in remainder 
or reversion, may majntain an action for an injury done to the inheritance, 
notwithstanding an intervening estate for life or years and although after 
its commission his estate is transferred and he has no interest in the property 
at the commencement of the action. [R. C. 1905, § 4807; Civ. C. 1877, § 264; 
R. C. 1899, § 3371.] 

Landowner may sue for damages to realty, though in possession of tenant. Arneson 
v. Spawn, 2 8. D. 269, 49 N. W. 1066, 39 Am. St. Rep. 783. 

hich is real party in interest by whom action affecting rights of landlord and 

tenant must be brought. 64 L.R.A. 611. 

Right of landlord to maintain trespass quare clausum fregit. 30 L.R.A.(N.S.) 248. 

Right of owner to recover damages to property from nuisance not of a permanent 
character, while in possession of tenant. 3 L.R.A.(N.S.) 1060. 

Right of remaindermen to maintain ejectment. 18 L.R.A. 790. 

Rights of remaindermen on condemnation of property. 21 L.R.A. 212. 

Right to partition among remaindermen pending life estate. 28 L.R.A.(N.S.) 125. 


ARTICLE 2.— BOUNDARIES. 


§ 5351. Above and below surface. The owner of land in fee has the right 
to the surface and to everything permanently situated beneath or above 
it. [R. C. 1905, § 4808; Civ. C. 1877, § 265; R. C. 1899, § 3372.] 

The owner of property abutting on street dedicated by plat a recover for injury 
to trees planted by him. Lovejoy v. Campbell, 16 8. D. 231, 92 N. W. 24. 

§ 5852. Banks and beds of streams. Except when the grant under which 
the land is held indicates a different intent, the owner of the upland, when 
it borders on a navigable lake or stream, takes to the edge of the lake or 
stream at low water mark, and all navigable rivers shall remain and be deemed 
public highways. In all cases when the opposite banks of any stream not 
navigable belong to different persons the stream and the bed thereof shall 
become common to both. [R. C. 1905, § 4809; Civ. C. 1877, § 266; R. C. 1899, 
§ 3373.] 

Owner of land bordering on nonnavigable lake takes to center. Olson v. Huntamer, 
6S. D. 364, 61 N. W. 479. 

Grant of border land as including river bed. Tossini v. Donahue, 22 S. D. 277, 117 
N. W. 148. 

Where land abuts on stream, shore line is boundary and not meander line. Heald 
v. Yumisko, 7 N. D. 422, 75 N. W. 807. 

Waters and watercourses as boundaries. 10 Am. Dec. 385; 30 Am. Dec. 286; 27 
Am. St. Rep. 56. 

Running side lines of water lots. 23 Am. Dec. 536. 

Effect of bounding grant on river or tide water. 42 L.R.A. 502. 

Effect of deed to carry title to water’s edge, where a street or highway intervenes. 
13 L.R.A.(N.S.) 551. 

Government grant bounded by nontidal river as carrying title to land thereunder. 
24 L.R.A.(N.S.) 1240. 

§ 5353. To center of highway. An owner of land bounded by a road or 
street is presumed to own to the center of the way, but the contrary may be 
shown. [R. C. 1905, § 4810; Civ. C. 1877 ; 267; R. C. 1899, § 3374.] 

‘he owner of property abutting on street dedicated by plat, ney recover for injury to 
trees planted by him. Levejoy v. Campbell, 16 S. D. 231, 92 N. W. 24. ; 

Rights of abutting owner in street are distinct and separate from easement in public 
generally. Edmison v. Lowry, 3 S. D. 77, 52 N. W. 583, 44 Am. St. Rep. 774, 17 
L.R.A. 275. 

Abutting lot owner owning fee in street may construct and use therein an area sub- 
ject to public easement. Dell Rapids Merchant Co. v. City of Dell Rapids, 11 S. D. 116, 
75 N, W. 898, 74 Am. St. Rep. 783. 
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Conveyance of property fronting on highway is presumed to carry title to center 
be a a the fee is expressly reserved. Sweatman v. Bathrick, 17 S. D. 138, 95 

Abutting lot owner may enjoin use of street for telephone poles. Donovan v. Allert, 
11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 91 N. W. 441. 

Ownership of fee is in enjoining land owner. Meek v. Meade County, 12 S. D. 162, 80 
N. W. 182; Edmison v. Lowry, 3 S. D. 77, 52 N. W. 583, 44 Am. St. Rep. 774, 17 L.R.A. 
275; Dell Rapids Mer. Co. v. City of Dell Rapids, 11 S. D. 116, 75 N. W. 898, 74 
Am. St. Rep. 783; Donovan v. Allert, 11 N. D. 289, 58 L.R.A. 775, 95 Am. St. Rep. 720, 
91 N. W. 441. | 

Effect of bounding grant on private way to carry title thereto. 24 L.R.A.(N.S.) 539. 

Bounding land on street or alley as covenant that the street or alley exists, where 
grantor does not own the fee thereof. 10 L.R.A.(N.S.) 964. 

Conveyance of parcel abutting on abandoned street as carrying grantor’s title to fee 
of former street. 32 L.R.A.(N.S.) 778. 

When streets or highways are included within boundaries. 54 Am. Dec. 797. 

Construction of “ beginning at the side of a road.’ 39 Am. Rep. 303. 

Preventive remedy of nonconsenting abutting property owner where use of highway 
for street railway is authorized by public. 28 L.R.A.(N.S.) 1082. . 

What use of a street or highway constitutes an additional burden. 17 L.R.A. 474. 

Telegraph and telephone poles and wires in street as additional burden on easement. 
17 L.R.A. 480; 24 L.R.A. 721. 

Telephone or telegraph as additional servitude on highway. 3 L.R.A.(N.S.) 323; 
7 L.R.A.(N.S.) 87. 

Electric power or light line in street or highway as an additional burden. 36 
L.R.A.(N.S.) 185. 

Railroad in street as additional burden. 36 L.R.A.(N.S.) 698. 

Street railway as additional burden. 17 L.R.A. 477; 36 L.R.A.(N.S.) 709. 
aie trolley road as additional burden. 4 L.R.A.(N.S.) 202; 40 L.R.A.(N.S.) 

As to similar provision in Cal. Civ. Code, § 831, see Weyl v. Sonoma Valley R. Co., 
69 Cal. 202, 10 Pac. 510. 


_ § 5354. Lateral support from adjoining land. Each coterminous owner 
is entitled to the lateral and adjacent support which his land receives from 
the adjoining land, subject to the right of the owner of the adjoining land to 
make proper and usual excavations on the same for purposes of construction 
on using ordinary care and skill and taking reasonable precautions to sus- 
tain the land of the other and giving previous reasonable notice to the other 
of his intention to make such excavations. [R. C. 1905, § 4811; Civ. C. 1877, 
§ 268; R. C. 1899, § 3375. ] 
a notice before excavation may be sufficient. Novotny v. Danforth, 9 8. D. 301, 
68 N. W. 749. 
Notice of intention to excavate does not relieve from liability for negligence. Ulrick 
v. Dak. L. & T. Co., 2 8. D. 285, 49 N. W. 1054. 
Right to remove lateral support by dredging water bed. 64 L.R.A. 275. 
Condemnation or grant of land for railroad right of way as carrying right to lateral 
and subjacent support. 32 L.R.A.(N.S.) 155. 
Liability of railroad company in constructing its roadway, for removal of lateral 
support to adjoining property. 21 L.R.A.(N.S.) 318. 
Liability for removal of lateral support for land in natural state. 68 L.R.A. 673. 
Liability for injuries to buildings on adjoining land by negligent removal of lateral 
support of the soil. 6 L.R.A.(N.S.) 243. ; 
Right to lateral support as against public by adverse possession of highway or city 
street. 18 L.R.A. 150. 
Liability of municipal corporation for injury to lateral support in making street im- 
provements. 12 L.R.A.(NS.) 696. ; 
Duty of abutting owner to preserve lateral support to highway. 20 L.R.A.(N.S.) 287. 
Liability of employer for injury to lateral support by independent contractor. 65 
L.R.A. 849; 66 L.R.A. 148. 
Right to lateral support from adjacent land. 66 Am. Dec. 646; 29 Am. Rep. 339; 33 
Am. St. Rep. 446. 
Prescriptive right of adjoining land owners to lateral support. 7 Am. Dec. 62. 
As to similar provision in Cal. Civ. Code, § 832, see Aston v. Nolan, 63 Cal. 269; 
Dunton v. Niles, 95 Cal. 494, 30 Pac. 762; Sullivan v. Zeiner, 98 Cal. 346, 20 L.R.A. 
730, 33 Pac. 209; Conboy v. Dickinson, 92 Cal. 600, 28 Pac. 803. 


§ 5355. Trees on land of one owner. Trees whose trunks stand wholly 
opon the land of one owner belong exclusively to him although their roots 
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grow into the land of another. [R. C. 1905, § 4812; Civ. C. 1877, § 269; R. C. 
1899, § 3876.] 
Rights of adjoining proprietors to trees growing on or near boundary. 82 Am. Dec. 330. 
Property rights in trees on a boundary line. 21 L.R.A. 729. 
Trees near boundary as a nuisance. 2B. R. C. 901. 
Removal of trees near boundary as a nuisance. 21 L.R.A. 730. 


§ 5356. Same on line. Trees whose trunks stand partly on the land of 
two or more coterminous owners belong to them in common. [R. C. 1905, 
§ 4813 ; Civ. C. 1877, § 270; R. C. 1899, § 3377.] 


ARTICLE 3.— OBLIGATIONS OF OWNERS. 


_ § 5857. Repairs and taxes. The owner of a life estate must keep the build- 
ings and fences in repair from ordinary waste and must pay the taxes and 
other annual charges and a just proportion of extraordinary assessments 
benefiting the whole inheritance. [R. C. 1905, § 4814; Civ. C. 1877, § 271; 
R. C. 1899, § 3378.] 

Applicable to surviving husband holding homestead as such. Wells v. Sweeney, 16 


S. D. 489, 102 Am. St. Rep. 813, 94 N. W. 394. 
See of damages for allowing land to become infested with weeds. 12 L.R.A. (N.8.) 


Right of life tenant who pays off liens or incumbrances as against remainderman. 29 
L.R.A.(N.8.) 153. 

Right of life tenant, or person claiming under him, to recover for improvements. 
13 L.R.A.(N.S.) 514. 

Duty of life tenant to keep property in repair. 33 L.R.A.(N.S.) 669. 

Duty of life tenant to pay taxes. 32 L.R.A. 744; 114 Am. St. Rep. 448. 

Effect of tax sale on land held by life tenant. 32 L.R.A. 805. 

Effect on estates in reversion or remainder of tax sale during life estate. 33 L.R.A. 688. 

Life tenant’s right to timber for payment of taxes. 37 L.R.A.(N.S.) 767. 

Must life tenant or remainderman bear the cost of a public improvement. 10 
L.R.A.(N.S.) 342. 

§ 5358. Boundaries. Fences. Coterminous owners are mutually bound 
equally to maintain: 

1. The boundaries and monuments between them. 
_ 2. The fences between them, unless one of them chooses to let his land 
lie open as a public common, in which case, if he afterwards incloses it, he 
must refund to the other a just proportion of the value at that time of any 
division fence made by the latter. [R. C. 1905, § 4815; Civ. C. 1877, § 272; 
R. C. 1899, § 3379.] 

As to similar provision in Cal. Civ. Code, § 841, see Gonzales v. Wasson, 51 Cal. 295; 
Meade v. Watson, 67 Cal. 591, 8 Pac. 311; Bliss v. Sneath, 103 Cal. 43, 36 Pac. 1029; 
Bliss v. Sneath, 119 Cal. 526, 51 Pac. 848. 

1. Suits to ascertain and declare boundaries. 119 Am. St. Rep. 66. 

Construction of survey and establishing lost corners. 22 Am. St. Rep. 34. 

Rules governing inconsistent or uncertain description of boundaries. 30 Am. Dec, 734. 

General rule for the location of boundaries. 123 Am. St. Rep. 990. 

Limitations of actions founded on mistakes in boundaries. 62 Am. Dec. 527. 

Location of boundaries by acquiescence or agreement. 69 Am. Dec. 711; 27 Am, Rep. 
239. 

Conclusiveness of established boundaries. 110 Am. St. Rep. 677. 

Equity jurisdiction in case of confusion of boundaries. 15 Am. Dec. 745. 

Construction of boundaries. 22 Am. St. Rep. 34; 30 Am. St. Rep. 453. 

- eae: taken and held beyond boundaries through mistake or ignorance. 24 Am. 
t. Rep. 388. 

Proof of boundaries by declarations and other hearsay testimony. 36 Am. Rep. 749; 
60 Am. Rep. 589; 15 Am. Dec. 628; 94 Am. St. Rep. 678. 

Settlement of disputed boundaries by an express or implied agreement. 27 Am. Dec. 
121. 

Effect of compromise agreement locating division line at place known not to be the 
true boundary. 10 L.R.A.(N.S.) 610. 

Judgment against plaintiff’ in action involving boundary as establishing boundary 
claimed by defendant. 38 L.R.A.(N.S.) 1020. 

Effect of taking possession on disputed boundaries. 3 L.R.A.(N.S.) 805. 

Injunctive relief to compel or aaah erection, maintenance or removal of boundary 

fences in settlement of disputed boundary lines. 7 L.R.A.(N.S.) 57. 
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2. Partition fences; liability for injuries arising from defects in. 54 Am. St. Rep. 513. 
. nae - division fence as affecting liability for damages by trespassing cattle. 22 

Extent of liability for permitting another’s live stock to escape from pasture by 
failure to keep proper division fence. 20 L.R.A. 479. 


Injunction to compel or prevent erection, maintenance or removal of fences. 7 
L.R.A. (N.S.) 55. 
Covenants to build fences; whether run with the land. 56 Am. Rep. 161. 


CHAPTER 40. 
USES AND TRUSTS. 


§ 5359. What are. Uses and trusts in relation to real property are those 
only which are specified in this chapter. [R. C. 1905, § 4816; Civ. C. 1877, 
§ 273; R. C. 1899, § 3380.] 

BP aa ael to 5362 construed in Smith v. Security Loan & Trust Co., 8 N. D. 451, 

As to similar provision in Cal. Civ. Code, § 847, see Hinckley’s Estate, 58 Cal. 457; 
Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000; McCurdy v. Otto, 
140 Cal. 48, 73 Pac. 748. 

§ 5360. Who deemed to have legal estate. Every person who by virtue 
of any transfer or devise is entitled to the actual possession of real property 
and the receipt of the rents and profits thereof is deemed to have a legal 
estate therein of the same quality and duration and subject to the same con- 
ditions as his beneficial interest. [R. C. 1905, § 4817; Civ. C. 1877, § 275; 
R. C. 1899, § 3381.] 

sore of land may sue to quiet title. Dalrymple v. Trust Co., 9 N. D. 306, 
Legal estate, when vests in beneficiaries under the statute of uses. 78 Am. Dec. 406. 

§ 5361. Trust valid, if connected with power. The last section does not 
divest the estate of any trustee in a trust heretofore existing, when the title 
of such trustee is not merely nominal, but is connected with some power of 
actual disposition or management in relation to the real property which is 
re Pea b of the trust. [R. C. 1905, § 4818; Civ. C. 1877, § 276; R. C. 1899, 

§ 5362. Transfer must be direct. Every disposition of real property, 
whether by transfer or will, must be made directly to the person in whom the 
right to the possession and profits is intended to be vested, and not to any 
other, to the use of or in trust for such person; and if made to any person 
to the use of or in trust for another no estate or interest vests in the trustee; 
but he must execute a release of the property to the beneficiary on demand, 
the latter paying the expense thereof. [R. C. 1905, § 4819; Civ. C. 1877, 
§ 277; R. C. 1899, § 3383.] 

Right to compel trustee of dry trust to convey to beneficiary. 38 L.R.A.(N.S.) 198. 
Right of one whose interest is merely contingent, to maintain suit to establish or en- 
force a trust. 7 L.R.A.(N.S.) 999. 

§ 5863. Qualification of preceding sections. The preceding sections of this .. 
chapter do not extend to trusts arising or resulting by implication of law, 
nor prevent or affect the creation of such express trusts as are hereinafter 
ata and defined. [R. C. 1905, § 4820; Civ. C. 1877, § 278; R. C. 1899, 

384. | 

§ 5364. Requisites of trusts. No trust in relation to real property is valid 
unless created or declared: 

1. To sell real property and apply or dispose of the proceeds in accordance 
thereto authorized in writing. 

2. By the instrument under which the trustee claims the estate affected ; or, 

3. By operation of law. [R. C. 1905, § 4821; Civ. C. 1877, § 279; BR. C. 1899, 
§ 3385.] 
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The statutes under this title are not qualified by 8. D. Rev. Civ. Code, §§ 1612 et seq. 

Sai pan baat ee re neem) ‘Murphey v. Cook, 11 8. D. 47, 75 N. wt 87. is 
reeability of promise neticiary to pay proceeds of life insurance i 
third person. 40 LRA.(NS) 692. zd ile ae 

When deposits in savings banks create trusts. 31 Am. Rep. 453. 

As to similar provision in Cal. Civ. Code, § 852, see Hinckley’s Estate, 58 Cal. 457; 
Hellman v. McWilliams, 70 Cal. 449, 11 Pac. 659; Mallagh v. Mallagh, 2 Cal. Unrep. 
837, 16 Pac. 535; Brison v. Brison, 75 Cal. 525, 7 Am. St. Rep. 189, 17 Pac. 689; Barr 
v. O’Donnell, 76 Cal. 469, 9 Am. St. Rep. 242, 18 Pac. 429; Roach v. Caraffa, 85 Cal. 436. 
25 Pac. 22; Garnsey v. Gothard, 90 Cal. 603, 27 Pac. 516; Re Groome, 94 Cal. 69, 29 
Pac. 487; Baker v. Baker, 3 Cal. Unrep. 597, 31 Pac. 355; Hayne v. Hermann, 97 Cal. 
259, 32 Pac, 171; Lynch v. Rooney, 112 Cal. 279, 44 Pac. 565; Wittfield v. Forster, 124 
Cal. 418, 57 Pac. 219; Sheehan v. Sullivan, 126 Cal. 189, 58 Pac. 543; Barker v. Hurley, 
132 Cal. 21, 63 Pac. 1071; Faylor v. Faylor, 136 Cal. 92, 68 Pac. 482; Kimball v. Tripp, 
136 Cal. 631, 69 Pac. 428. 

1. Declaration of trust cannot be enforced unless in writing. Reagan Vv. McKibben, 
11 S. D. 270, 76 N. W. 943. 

Pr al trust cannot be created by parol. Cardiff v. Marquis, 17 N. D. 110, 114 N. W. 

Trust deed; construction; title conveyed. Smith v. Trust Co., 8 N. D. 451, 79 N. W. 
981; Dalrymple v. Trust Co., 9 N. D. 306, 83 N. W. 245. 

As to validity of agreement relating to trust in real property. Berry v. Evendon, 14 
N. D. 1, 103 N. W. 748. 

Creation of trust in land by parol. 115 Am. St. Rep. 774. 
etd of trusts by writings payable to or in favor of “trustee.” 82 Am. St. Rep. 

May statute of frauds be satisfied by a declaration of trust signed by the trustee alone. 
38 L.R.A.(N.S.) 646. 

Parol agreement to take title to real property, sell the same and account for the 
proceeds, as affected by statute of frauds. 20 ERA.(NS.) 298. 

Statute of frauds as affecting legal remedy for breach of contract to purchase land 
for and in the name of another. 5 L.R.A.(N.S.) 123. 

§ 5365. When trust presumed. When a transfer of real property is made 
to one person and the consideration therefor is paid by or for another a trust 
is presumed to result in favor of the person by or for whom such payment 18 


made. [R. C. 1905, § 4822; Civ. C. 1877, § 280; R. C. 1899, § 3386.] 

Trust must be established by substantial proof that title was to be taken in trust. 
Graham v. Selbie, 8 S. D. 604, 67 N. W. 831. 

Such deed operates to vest entire estate in beneficiary. Dalrymple v. Trust Co., 9 
N. D. 306, 83 N. W. 245; Smith v. Trust Co., 8 N. D. 451, 79 N. W. 981. 

As to trust relation of parties on conveyance of land to one and payment by another. 
Fleischer v. Fleischer, 11 N. D. 224, 91 N. W. 51. , 

One who advances money to pay for part of interest urchased in mining claim is en- 
Ag to Bre rata portion of interest. Sing You v. Wong Free Lee, 16 S. D. 383, 92 

‘ . 1073. 

It is immaterial when consideration for transfer of property to another is paid. 
Hickson v. Culbert, 19 S. D. 207, 102 N. W. 774. 

Equity will apply property, aid for by debtor but deeded to another, to payment of 
debtor’s obligations. Watt v. Morrow, 19 §. D. 317, 103 N. W. 45. 

Contemporaneous facts are admissible to show resulting trust. Sutton v. Whetstone, 
21 S. D. 341, 112 N. W. 850. 

It will be presumed that person who purchased land paid for same and if deeded to 
third person that such first mentioned person was equitable owner. J. F. Anderson 
Lumber Co. v. Spears, 25 8. D. 624, 127 N. W. 643. 

Deed vests title, both legal and equitable, in beneficiary. Smith v. Security Loan & 
Trust Co., 8 N. D. 451, 73 N. W. 981. 

Definition of resulting trust and when created. 51 Am. Dec. 751. 

When resulting trust arises in favor of a husband or wife who pays the purchase 
price and takes title in the name of the other spouse. 127 Am. St. Rep. 252. 

Resulting trust in partnership lands. 27 L.R.A. 468, 37 L.R.A.(N.S.) 899. 

Resulting trust in favor of one who purchases stock exchange seat in name of another. 
4 L.R.A.(N.S.) 435. | 

Effect of investment by husband in his own name of wife’s separate property in real 
estate, to create trust in her favor. 6 L.R.A.(N.S.) 381; 26 L.R.A.(N.S.) 161. 

Effect of statute of limitations on the trust relationship arising from the taking of 
title in the husband’s name, to lands inherited by or purchased with the money of the 
wife. 12 L.R.A.(N.S.) 493. ; 

Evidence contradicting recital of payment in the consideration clause of deeds, whether 
admissible to prove trusts in favor of grantors. 90 Am. Dec. 270. 

As to similar provision in Cal. Civ. ode, § 853, see ‘Ii'ryon v. Huntoon, 67 Cal. 325, 
” Pac. 741; Roach v. Caraffa, 85 Cal. 436, 25 Pac. 22; South San Bernardino Land & 
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Improv. Co. v. San Bernardino Nat. Bank, 127 Cal. 245, 59 Pac. 699; Faylor v. Faylor, 
136 Cal. 92, 68 Pac. 482; Los Angeles & B. Oil & Development Co. v. Occidental Oil Co. 
144 Cal. 528, 78 Pac. 25. 


§ 5366. Innocent purchaser. No implied or resulting trust can prejudice 
the right of a purchaser or incumbrancer of real property for value and 
without notice of the trust. [R. C. 1905, § 4823; Civ. C. 1877, § 281; R. C. 
1899, § 3387. ] 

Purchaser and incumbrancer stand on same ground and resulting trust will be en- 
forced against either, taking with notice thereof. Cottonwood County Bank v. Case, 25 
S. D. 77, 125 N. W. 298. 

As to similar provision in Cal. Civ. Code, § 856, see Tripp v. Duane, 74 Cal. 85, 15 
Pac. 439: Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; Marshall 
v. Farmers’ Bank, 115 Cal. 330, 42 Pac. 418, 47 Pac. 52; Chappius v. Blankman, 128 
Cal. 362, 60 Pac. 925, 20 Mor. Min. Rep. 461. 

§ 5367. For what trusts may be created. Express trusts may be ereated 
for any of the following purposes: 

1. To sell real property and apply or dispose of the proceeds in accordance 
with the instrument creating the trust. 

2. To mortgage or lease real property for the benefit of annuitants or other 
legatees or for the purpose of satisfying any charge thereon. 

3. To receive the rents and profits of real property and pay them to or 
apply them to the use of any person, whether ascertained at the time of the 
creation of the trust or not, for himself or for his family during the life of 
such person or for any shorter term, subject to the rules of chapter 28 of 
this code; or, 

4. To receive the rents and profits of real property and to accumulate 
the same for the purposes and within the limits prescribed by the same 
chapter. [R. C. 1905, § 4824; Civ. C. 1877, § 282; R. C. 1899, § 3388. ] 

Deed of land to “ L. as assignee of P. and B.,” without declaring af purpose, P. and 
B. never having made an assignment, is void, and creates no trust. urphey v. Cook, 
11 8. D. 47, 75 N. W. 387. = 

Trust deed will be presumed to take effect immediately in the absence of provision to 
contrary. Brace v. Van Eps, 12 S. D. 191, 80 N. W. 197. 

Power of sale dependent upon void trust falls with trust. Penfield v. Tower, 1 N. D. 
216, 46 N. W. 413. 

The written contract is controlling. Its terms cannot be changed by warranties relat- 
ing to the quality of the goods. Dowagiac Mfg. Co. v. Mahon & Robinson, 13 N. D. 517, 
101 N. W. 903. 

Trusts are within the rule against perpetuities. 49 Am. St. Rep. 128. 

‘rusts for burial and for keeping burial lots. 58 Am. Rep. 596. 

Severability of trusts from perpetuities and forbidden trusts. 64 Am. St. Rep. 634. 

Property of spendthrift, whether may be exempted from execution and creditors 
suits. 9 Am. St. Rep. 405; 24 Am. St. Rep. 686. 

What combinations constitute. 74 Am. St. Rep. 235. 

As to similar provision in Cal. Civ. Code, § 857, see Hinckley’s Estate, 58 Cal. 457; 
Oglesby v. Hollister, 76 Cal. 136, 9 Am. St. Rep. 177, 18 Pac. 146; Simpson v. Simpson, 
80 Cal. 237, 22 Pac. 167; Morffew v. San Francisco & S. R. R. Co., 107 Cal. 587, 40 Pac. 
810; Escondido High School Dist. v. Escondido Seminary, 130 Cal. 128, 62 Pac. 401; 
Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000; Blackburn v. 
Webb, 133 Cal. 420, 65 Pac. 952; Banta v. Wise, 135 Cal. 277, 67 Pac. 129; Re Sanford, 
136 Cal. 97, 68 Pac. 494; Keogh v. Noble, 136 Cal. 153, 68 Pac. 579; Re Pichoir, 139 
Cal. 682, 73 Pac. 606. 

§ 5368. When devise valid as power in trust. A devise of real property 
to executors or other trustees to be sold or mortgaged, when the trustees are 
not also empowered to receive the rents and profits, vests no estate in them ; 
but the trust is valid as a power in trust. [R. C. 1905, § 4820; Civ. C. 1877, 
§ 283; R. C. 1899, § 3389.] 

§ 5369. When surplus subject to creditors’ claims. When a trust is cre- 
ated to receive the rents and profits of real property and no valid direction for 
accumulation is given the surplus of such rents and profits beyond the sum 
that may be necessary for the education and support of the person for 
whose benefit the trust is created is liable to the claims of the ereditors of 
such person in the same manner as personal property which cannot be 
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Ape by execution. [R. C. 1905, § 4826; Civ. C. 1877, § 284; R. C. 1899, 
3390. 


Liens against trust estates in favor of creditors or trustees. 19 Am. St. Rep. 67. 
a cuore provision in Cal. Civ. Code, § 859, see Magner v. Crooks, 139 Cal. 640, 

§ 5370. When trust valid as power. When an express trust in relation 
to real property is created for any purpose not enumerated in the preceding 
section, such trust vests no estate in the trustees; but the trust, if directing 
or authorizing the performance of any act which may be lawfully performed 
under a power, is valid as a power in trust, subject to the provisions in rela- 
tion to such powers contained in chapter 41 of this code. [R. C. 1905, § 4827; 
Civ. C. 1877, § 285; R. C. 1899, § 3391.] 

§ 5371. Power in trust not prohibited. Nothing in this chapter prevents 
the creation of a power in trust for any of the purposes for which an express 
fe ed be created. [R. C. 1905, § 4828; Civ. C. 1877, § 286; R. C. 1899, 

§ 5372. Realty passes when trust valid as power. In every case when a 
trust is valid as a power in trust the real property to which the trust relates 
remains in or passes by succession to the person otherwise entitled, subject 
to the execution of the trust as a power in trust. [R. C. 1905, § 4829; Civ. C. 
1877, § 287; R. C. 1899, § 3393.] 

§ 5373. Whole estate vests in trustees. Except as hereinafter otherwise 
provided, every express trust in real property, valid as such in its creation, 
vests the whole estate in the trustees, subject only to the execution of the 
trust. The beneficiaries take no estate or interest in the property, but may 
enforce the performance of the trust. [R. C. 1905, § 4830; Civ. C. 1877, § 288; 
R. C. 1899, § 3394. 


Beneficiaries iE can question validity of exchange of trust property for other prop- 
Brace v. Van Eps, 12 S. D. 191, 80 N. W. 197. 


erty. 
Beneficiaries may enforce performance of trust in equity. Penfield v. Tower, 1 N. D. 
216, 46 N. W. 413. 


= Who may execute trust after the death of one or all of the trustees. 130 Am. St. 
ep. 508. 


As to similar ee in Cal. Civ. Code, § 863, see Ward v. Waterman, 85 Cal. 488, 
24 Pac. 930; Wilhoit v. Cunningham, 87 Cal. 453, 25 Pac. 675; Morffew v. San Fran- 
cisco & S. R. R. Co., 107 Cal. 587, 40 Pac. 810; Re Walkerly, 108 Cal. 627, 49 Am. St. 
Rep. 97, 41 Pac. 772; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 
1000; Blackburn v. Webb, 133 Cal. 420, 65 Pac. 952. 

§ 5374. Contingent trust. Notwithstanding anything contained in the last 
section, the author of a trust may in its creation prescribe to whom the real 
property to which the trust relates shall belong in the event of the failure or 
termination of the trust, and may transfer or devise such property, subject 
to the execution of the trust. [R. C. 1905, § 4831; Civ. C. 1877, § 289; R. C. 
1899, § 3395. ] 

As to similar provision in Cal. Civ. Code, § 861, see King v. Gotz, 70 Cal. 236, 11 
Pac. 656; Schlessinger v. Mallard, 70 Cal. 326, 11 Pac. 728; Wilhoit v. Cunningham, 87 
Cal. 453, 25 Pac. 675; Fatjo v. Swasey, 111 Cal. 628, 44 Pac. 225; Sacramento Bank v. 
Alcorn, 121 Cal. 379, 53 Pac. 813; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 
442, 64 Pac. 1000. 

§ 5375. Legal estate. The grantee or devisee of real property subject to a 
trust acquires a legal estate in the property as against all persons except the 
trustees and those lawfully claiming under them. [R. C. 1905, § 4832; Civ. 
C. 1877, § 290; R. C. 1899, § 3396.] 

As to similar provision in Cal. Civ. Code, § 865, see King v. Gotz, 70 Cal. 236, 11 
Pac. 656; Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813. 

§ 5376. Undisposed estates. When an express trust is created in relation 
to real property every estate not embraced in the trust and not otherwise 
disposed of is left in the author of the trust or his successors. [R. C. 1905, 
§ 4833; Civ. C. 1877, § 291; R. C. 1899, § 3397.] 

As to similar provision in Cal. Civ. Code, § 866, see Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; Nichols v. Emery, 109 Cal. 323, 50 Am. St. Rep. 43, 41 Pac. 1089; 
Wittfield v. Forster, 124 Cal. 418, 57 Pac. 219; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 
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70, 60 Pac. 442, 64 Pac. 1000; Re Sanford, 136 Cal. 97, @8 Pac. 494; Eakle v. Ingram, 

142 Cal. 15, 100 Am. St. Rep. 99, 75 Pac. 566. 

§ 5377. Limited disposal. The beneficiary of a trust for the receipt of the 
rents and profits of real property or for the payment of an annuity out of 
such rents and profits may be restrained from disposing of his interests in 
such trust during his life or for a term of years by the instrument creating 
the trust. [R. C. 1905, § 4834; Civ. C. 1877, § 292; R. C. 1899, § 3398. 

As to similar provision in Cal. Civ. Code, § 867, Fatjo v. Swasey, 111 Cal. 628, 44 

Pac. 225; Blackburn v. Webb, 133 Cal. 420, 65 Pac. 952; Eakle v. Ingram, 142 Cal. 15, 

100 Am. St. Rep. 99, 75 Pac. 566. 

§ 5378. Grant separate from trust. When absolute. When an express 
trust is created in relation to real property, but is not contained or declared 
in the grant to the trustee or in an instrument signed by him and recorded 
in the same office with the grant to the trustee, such grant must be deemed 
absolute in favor of the subsequent creditors of the trustee not having notice 
of the trust and in favor of purchasers from such trustee without notice and 
for a valuable consideration. [R. C. 1905, § 4835; Civ. C. 1877, § 293; R. C. 
1899, § 3399.] 

§ 5379. When transfer of trustees void. When a trust in relation to real 
property is expressed in the instrument creating the estate, every transfer or 
other act of the trustees in contravention of the trust is absolutely void. 
[R. C. 1905, § 4836; Civ. C. 1877, § 294; R. C. 1899, § 3400.] 

As to similar provision in Cal. Civ. Code, § 870, see Tripp v. Duane, 2 Cal. Unrep. 

757, 13 Pac. 860; Savings & L. Soc. v. Burnett, 106 Cal. 514, 39 Pac. 922; Re Walkerly, 

108 Cal. 627, 49 Am. St. Rep. 97, 41 Pac. 772; Chapman v. Hughes, 134 Cal. 641, 58 

Pac, 298, 60 Pac. 974, 66 Pac. 982; Callahan v. James, 7 Cal. Unrep. 82, 71 Pac. 104; 

Gardiner v. Cord, 145 Cal. 157, 78 Pac. 544. 

§ 5380. When trust ceases. When the purpose for which an express trust 
was created ceases, the estate of the trustees also ceases. [R. C. 1905, § 4837, 
Civ. C. 1877, § 295; R. C. 1899, § 3401.] 

BR a eres to 5380 not qualified by section 6276. Murphey v. Cook, 11 8. D. 47, 
Dissolution and termination of trusts, and decrees declaring. 100 Am. St. Rep. 101. 
Termination of trust and presumption of conveyance by the trustee to the beneficiary. 

58 Am. Dec. 472. 

As to similar provision in Cal. Civ. Code, § 871, see Weisenberg v. Truman, 58 Cal. 

63; Schlessinger v. Mallard, 70 Cal. 326, 11 Pac. 728; Sacramento Bank v. Alcorn, 121 

Cal. 379, 53 Pac. 813; Wittfield v. Forster, 124 Cal. 418, 57 Pac. 219; Re Sanford, 136 

Cal. 97, 68 Pac. 494; Gardiner v. Cord, 145 Cal. 157, 78 Pac. 544. 


CHAPTER 41, 
. POWERS. 


§ 5381. What powers permitted. Powers in relation to real property are 
those only which are specified in this chapter. [R. C. 1905, § 4838; Civ. C. 
1877, § 296; R. C. 1899, § 3402.] 

§ 5382. Power of attorney excluded. The provisions of this chapter do 
not extend to a simple power of attorney to convey real property in the name 
of the owner and for his benefit. [R. C. 1905, § 4839; Civ. C. 1877, § 297; 
R. C. 1899, § 3403.] | 

5383. Power defined. A power as the term is used in this chapter is 
an authority to do some act in relation to real property, or to the creation or 
revocation of an estate therein or a charge thereon which the owner granting 
or reserving such power might himself perform for any purpose. [R. C. 
1905, § 4840; Civ. C. 1877, § 298; R. C. 1899, § 3404.] 


Power of sale in mortgage is substantial part of the security, and is not revoked or 
suspended by mortgagor’s death. Reilly v. Phillips, 4 8S. D. 604, 57 N. W. 780; Grandin 
v. Emmons, 10 N. D. 223, 86 N. W. 723. 

An invalid trust not providing for the doing of any act, or creation of any charge, 
or revocation of any estate in land conveyed, is net valid as a power in trust. Murphey 


v. Cook, 11 S. D. 47, 75 N. W. 387. 
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Interest in the thing itself is essential to a power coupled with an interest. Wambole 
v. Foote, 2 D. 1, 2 N. W. 239. 


Marketability of title based on exercise of power of sale. 38 L/R.A.(N.S.) 18. 
Is power to give option included in power to sell real estate. 10 L.R.A.(N.S.) 867. 

§ 5384. Author defined. The author of a power as the term is used in this 
chapter is the person by whom a power is created, whether by grant or de- 
vise; and the holder of a power is the person in whom a power is vested, 
whether by grant, devise or reservation. [R. C. 1905, § 4841; Civ. C. 1877, 
§ 299; R. C. 1899, § 3405.] 

_ § 5385. Powers classified. Powers are general or special and beneficial 
or in trust. [R. C. 1905, § 4842; Civ. C. 1877, § 300; R. C. 1899, § 3406.] 

§ 5386. General. A power is general when it authorizes the alienation 
or incumbrance of a fee in the property embraced therein by a grant, will 
or charge, or any of them, in favor of any person whatever. [R. C. 1905, 
§ 4843; Civ. C. 1877, § 301; R. C. 1899, § 3407.] 

Bequest of stocks, bonds or notes under power of appointment as general or specific. 
11 L.R.A.(N.S.) 73. 

§ 5387. Special. A power is special: 

1. When a person or class of persons is designated to whom the disposition 
of property under the power is to be made; or, 

2. When it authorizes the alienation or incumbrance by means of a grant, 
will or charge of only an estate less than a fee. [R. C. 1905, § 4844; Civ. C. 
1877, § 302; R. C. 1899, § 3408.] 

§ 5388. Beneficial. A power is beneficial when no person other than its 
holder has by the terms of its creation any interest in its execution. [R. C. 
1905, § 4845; Civ. C. 1877, § 303; 1899, § 3409.] 

Interest of donee in power of appointment. 41 Am. Dec. 704. 

§ 5389. In trust. A power is in trust when any person or class of persons, 
other than its holder, has by the terms of its creation an interest in its execu- 
tion. [R. C. 1905, § 4846; Civ. C. 1877, § 304; R. C. 1899, § 3410.] 

§ 5390. General power. When in trust. A general power is in trust when 
, any person or class of persons, other than its holder, is designated as entitled 
to the proceeds or the disposition or charge authorized by the power or to any 
portion of the proceeds or other benefits to result from its execution. [R. C. 
1905, § 4847; Civ. C. 1877, § 305; R. C. 1899, § 3411.] 

§ 5391. Special. Same. A special power is in trust: 

1, When the disposition or charge which it authorizes is limited to be made 
to any person or class of persons other than the holder of the power; or, 

2. When any person or class of persons, other than the holder, is designated 
as entitled to any benefit from the disposition or charge authorized by the 
power. [R. C. 1905, § 4848; Civ. C. 1877, § 306; R. C. 1899, § 3412.] 

§ 5302. Capacity to create. No person is capable of creating a power who 
is not at the same time capable of granting some estate in the property to 
Mee power relates. [R. C. 1905, § 4849; Civ. C. 1877, § 307; R. C. 1899, 

3413. 

§, 5393. In whom vested. A power may be vested in any person. [R. C. 
1905, § 4850; Civ. C. 1877, § 308; R. C. 1899, § 3414.] 

§ 5394. How created. A power may be created only: 

1. By a suitable clause contained in a grant of some estate in the real prop- 
erty to which the power relates or in an agreement to execute such a grant; 
or, 

2. By a devise contained in a will. [R. C. 1905, § 4851; Civ. C. 1877, § 309; 
R. C. 1899, § 3415.] 

Mortgage containing power of sale may be foreclosed by advertisement. Male v. Long- 
staff, 9 S. D. 389, 69 N. W. 577. 

§ 5395. Power reserved. The grantor in any conveyance may reserve to 
himself any power, beneficial or in trust, which he might lawfully grant to 
another; and every power thus reserved is subject to the provisions of this 
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chapter in the same manner as if granted to another. [R. C. 1905, § 4852; 
Civ. C. 1877, § 310; R. C. 1899, § 3416. ] 

§ 5396. When irrevocable. Every power, beneficial or in trust, is irrevo- 
cable unless an authority to revoke it is given or reserved in the instrument 
aaa the power. [R. C. 1905, § 4853; Civ. C. 1877, § 311; BR. C. 1899, 

3417. 

§ 5397. When power is a lien. A power is a lien upon the real property 
which it embraces from the time the instrument in which it is contained takes 
effect, except that against creditors, purchasers and incumbrances in good 
faith and without notice from any person having an estate in such real prop- 
erty, the power is a lien only from the time the instrument in which it is 
‘contained is duly recorded. [R. C. 1905, § 4854; Civ. C. 1877, § 312; R. C. 
1899, § 3418.] 

§ 5398. When power deemed part of security. When a power to sell real 
property is given to a mortgagee or other incumbrancer in an instrument 
intended to secure the payment of money, the power is to be deemed a part 
of the security and vests in any person who by assignment becomes entitled 
to the money so secured to be paid and may be executed by him whenever 
the assignment is duly acknowledged and recorded. [R. C. 1905, § 4855; Civ. 
C. 1877, § 313; BR. C. 1899, § 3419.] 

Power of sale contained in real estate mortgage is one so coupled with an interest 
that it survives grantor’s death. Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780; Grandin 
v. Emmons, 10 N. D. 223, 86 N. W. 723. 

Power of sale contained in mortgage is part of security, and passes by assignment of 
the mortgage. Hickey v. Richards, 3 D. 345, 20 N. W. 428. 

Assignee for creditors may enforce power of sale in mortgage. Thompson v. Browne, 
10 S. D. 344, 73 N. W. 194. 

Effect of bar of other remedies to prevent a sale of property under a power in a trust 
deed or mortgage. 13 L.R.A.(N.S.) 1210. : 

Right to enjoin sale under power in mortgage against which the statute of limitations 
has run. 6 L.R.A.(N.S.) 510. 

Injunction against sale under power in mortgage because of overstatement of amount 
due. 35 L.R.A.(N.S.) 909. 

Reformation of mortgage after foreclosure under power of sale. 39 L.R.A.(N.8.) 93. 

Right of mortgagee to exercise power of sale during pendency of mortgage foreclosure, 
or of action for debt secured. 2 ¢ R. C. 841. 

Does power of sale in a mortgage or deed of trust confer an interest which prevents 
its revocation by death of mortgagor. 70 L.R.A. 135. 

As to similar provision in Cal. Civ. Code, § 858, see Sacramento Bank v. Alcorn, 121 
sae 379, 53 Pac. 813; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 

§ 5399. Who cannot execute power. A power cannot be executed by any 
person not capable of disposing of real property. [R. C. 1905, § 4856; Civ. C. 
1877, § 314; R. C. 1899, § 3420.] 

Minor cannot give a delegation of power. Wambole v. Foote, 2 D. 1, 2 N. W. 239. 

Right to recover money paid out at wrongful tax sale, is an assignable “thing in 
action.” Erickson v. Brookings County, 3 S. D. 434, 53 N. W. 857, 18 L.R.A. 347. 

Executor executing power of sale under will after discharge. 2 L.R.A.(N.S.) 623. 

Will special power, other than power of sale, conferred on executor by will, pass to 
an administrator with the will annexed. 29 L.R.A.(N.S.) 264. 

§ 5400. Married woman. A married woman may execute the power dur- 
ing her marriage without the concurrence of her husband, unless otherwise 
prescribed by the terms of the power. [R. C. 1905, § 4857; Civ. C. 1877, 
§ 315; R. C. 1899, § 3421.] 

§ 5401. Married woman cannot execute before majority. No power can 
be executed by a married woman before she attains her majority. [R. C. 1905, 
§ 4858; Civ. C. 1877, § 316; R. C. 1895, § 3422.] 

§ 5402. How power executed. A power can be executed only by a written 
instrument which would be sufficient to pass the estate or interest intended 
to pass under the power, if the person executing the power was the actual 
owner. [R. C. 1905, § 4859; Civ. C. 1877, § 317; BR. C. 1899, § 3423.] 

Validity of exercise of a power of appointment by the creation of a charge. 6 
L.R.A.(N.S.) 746. 
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§ 5403. Execution. By all of several. By survivors, if one dies. When a 
power is vested in several persons all must unite in its execution; but in case 
any one or more of them is dead the power may be executed by the survivor 
or survivors, unless otherwise prescribed by the terms of the power. [R. C. 
1905, § 4860; Civ. C. 1877, § 318; R. C. 1899, § 3424.) 

Construction of powers given to two or more. 22 Am. St. Rep. 726. 
As to similar provision in Cal. Civ. Code, § 860, see Re Fair, 132 Cal. 523, 84 Am. St. 
Rep. 70, 60 Pac. 442, 64 Pac. 1000. 

§ 5404. How executed by will. When a power to dispose of real prop- 
erty is confined to a disposition by devise or will the instrument of execution 
must be a will duly executed according to the provisions of chapter 52. 
[R. C. 1905, § 4861; Civ. C. 1877, § 319; R. C. 1899, § 3425.] 

Powers in wills and who may execute. 80 Am. St. Rep. 96. 
Sufficiency of execution of power by will. 64 L.R.A. 849. 

§ 5405. How by grant. When a power is confined to a disposition by grant, 

it cannot be executed by will even though the disposition is not intended to 
take effect until after the death of the person executing the power. [R. C. 
1905, § 4862; Civ. C. 1877, § 320; R. C. 1899, § 3426.] 
_ § 6406. When directed by insufficient instrument. When the author of a 
power has directed or authorized it to be executed by an instrument which 
would not be sufficient in law to pass the estate the power is not void, but its 
execution is to be governed by the rules before prescribed in this chapter. 
[R. C. 1905, § 4863; Civ. C. 1877, § 321; R. C. 1899, § 3427.] 

§ 5407. Formalities unnecessary. When the author of a power has directed 
any formalities to be observed in its execution, in addition to those which 
would be sufficient to pass the estate, the observance of such additional for- 
malities is not necessary to a valid execution of the power. [R. C. 1905, § 4864; 
Civ. C. 1877, § 322; R. C. 1899, § 3428.] 

§ 5408. Trivial conditions disregarded. When the conditions annexed to 
& power are merely nominal and evince no intention of actual benefit to the 
party to whom or in whose favor they are to be performed, they may be 
wholly disregarded in the execution of the power. [R. C. 1905, § 4865; Civ. C. 
1877, § 323; R. C. 1899, § 3429.] 

§ 5409. Binding conditions. With the exceptions contained in the preced- 
ing sections the intentions of the author of a power as to the mode, time and 
conditions of its execution must be observed, subject to the power of a district 
court to supply a defective execution in the cases provided in sections 4875 
and 4899. [R. C. 1905, § 4866; Civ. C. 1877, § 324; R. C. 1899, § 3430.] 

§ 5410. Consent, how expressed. When the consent of a third person to 
the execution of a power is requisite, such consent must be expressed in the 
instrument by which the power is executed or be certified in writing thereon. 
In the first case the instrument of execution, in the second, the certificate 
must be subscribed by the party whose consent is required and to entitle the 
instrument to be recorded such signature must be duly approved or acknowl- 
edged according to the chapter on recording transfers. [R. C. 1905, § 4867; 
Civ. C. 1877, § 325; R. C. 1899, § 3481.] 

§ 5411. Consent of all survivors. When the consent of several persons to 
the execution of a power is requisite all must consent thereto; but in case 
any one or more of them is dead the consent of the survivors is sufficient, 
unless otherwise prescribed by the terms of the power. [R. C. 1905, § 4868; 
Civ. C. 1877, § 326; R. C. 1899, § 3432.] 

§ 5412. Valid without recital. Every instrument executed by the holder 
of a power, conveying an estate or creating a charge which such holder would 
have no right to convey or create except by virtue of his power, is to be deemed 
a valid execution of the power, even though not recited or referred to therein. 
[R. C. 1905, § 4869; Civ. C. 1877, § 327; R. C. 1899, § 3433.] 

§ 5413. When to be deemed conveyance. Every instrument, except a will 
in execution of a power, even though the power is one of revocation only, is 
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to be deemed a conveyance within the meaning of the chapter on recording 
transfers. [R. C. 1905, § 4870; Civ. C. 1877, § 328; R. C. 1899, § 3434.] 

Assignment of mortgage in transfer of property within meaning of section. Som- 
mers v. Wagner, 21 N. D. 531, 131 N. W. 797. 

§ 5414. Disposition beyond authority. A disposition or charge by virtue 
of a power more extensive than was authorized thereby is not therefore void: 
but every estate or interest so created so far as it is embraced by the terms 
never a is valid. [R. C. 1905, § 4871; Civ. C. 1877, § 329; R. C. 1899, 

§ 5415. Time runs from creation of power. The period during which the 
absolute right of alienation may be suspended by an instrument in execution 
of a power must be computed, not from the date of the instrument, but 
from the time of the creation of the power. [R. C. 1905, § 4872; Civ. C. 1877, 
§ 3380; R. C. 1899, § 3436.] 

Effect of power of appointment on time for ascertaining member of class described 
as testator’s “ heirs,” “next of kin,’ “relations,” etc., to whom estate in real or per- 
sonal property is limited by way of remainder or executory gift. 33 L.R.A.(N.S.) 20. 

§ 5416. Conditions at creation determine legality. No estate or interest 
can be given or limited to any person, by an instrument in execution of a 
power which could not have been given or limited at the time of the creation 
of the power. [R. C. 1905, § 4873; Civ. C. 1877, § 331; R. C. 1899, § 3437.] 

§ 5417. Married woman’s power. When a married woman,-entitled to an 
estate in fee, is authorized by a power to dispose of such estate during her 
marriage, she may by virtue of such power create any estate which she 
might create if unmarried. [R. C. 1905, § 4874; Civ. C. 1877, § 332; R. C. 
1899, § 3438.] 

§ 5418. Relief of purchasers from defects. Purchasers for a valuable con- 
sideration, claiming under a defective execution of a power, are entitled to the 
same relief as similar purchasers claiming under a defective conveyance from 
an actual owner. [R. C. 1905, § 4875; Civ. C. 1877, § 333; R. C. 1899, § 3439.] 

§ 5419. Fraud. Instruments in execution of a power are affected by fraud 
in the same manner as like instruments executed by owners or trustees. 
[R. C. 1905, § 4876; Civ. C. 1877, § 334; R. C. 1899, § 3440.] 

§ 5420. Power to married woman. A general and beneficial power is valid 
which gives to a married woman power to dispose, during her marriage and 
without the concurrence of her husband, of a present or future estate in real 
property conveyed or devised to her in fee. [R. C. 1905, § 4877; Civ. C. 
1877, § 335; R. C. 1899, § 3441.] 

§ 5421. Estates changed into fee. When an absolute power of disposition 
not accompanied by any trust is given to the owner of a particular estate for 
life or years, such estate is changed into a fee, absolute in favor of creditors, 
purchasers and incumbrancers, but subject to any future estates limited 
thereon, in case the power should not be executed or the property should not 
be sold for the satisfaction of debts. [R. C. 1905, § 4878; Civ. C. 1877, § 336; 
R. C. 1899, § 3442.] 

When interest in property with power to dispose of it amounts to an estate in fee. 
49 Am. Dec. 115. 

§ 5422. Same. When an absolute power of disposition not accompanied 
by any trust is given to any person to whom no particular estate is limited, 
such person also takes a fee, subject to any future estate that may be limited 
thereon, but absolute in favor of creditors, purchasers and incumbrancers. 
[R. C. 1905, § 4879; Civ. C. 1877, § 3387; R. C. 1899, § 3443.] 

§ 5423. Same. In all cases when an absolute power of disposition is given, 
not accompanied by any trust, and no remainder is limited on the estate 
of the holder of the power, he is entitled to an absolute fee. [R. C. 1905, 
§ 4880; Civ. C. 1877, § 338; R. C. 1899, § 3444.] 

As to when sale of land by guardian of minors to corporation for railroad purposes 
passes unconditional fee title. Sherman v. Sherman, 23 S. D. 486, 122 N. W. 439. 

See S. D. Rev. Pol. C. § 894, N. D. Rev. C. § 4923. 
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§ 56424. Same. When a general and beneficial order to devise the inhcrit- 
ance is given to the owner of an estate for life or for years, he is deemed to 
possess an absolute power of disposition within the meaning of the last three 
sections. [R. C. 1905, § 4881; Civ. C. 1877, § 339; R. C. 1899, § 3445.] 

Power to create remainder after life satate with absolute power of disposal. 6 
L.R.A.(N.S.) 1186; 39 L.R.A.(N.S.) 805. 

§ 5425. When power deemed absolute. Every power of disposition is 
deemed absolute by means of which the holder is enabled in his lifetime to 
dispose of the entire fee in possession or in expectancy for his own benefit. 
[R. C. 1905, § 4882; Civ. C. 1877, § 340; R. C. 1899, § 3446.] 

Limitation to heirs under rule in Shelley’ s Case by power of appointment. 29 
L.R.A.(N.8.) 1007 

Power of disposition bestowed on devisee as indicative of quantum of estate intended 
to be devised. 18 L.R.A.(N.S.) 463. 

§ 5426. Grantor deemed owner. When power of revocation reserved. 
When the grantor in any conveyance reserves to himself for his own benefit 
an absolute power of revocation, such grantor is still to be deemed the 
absolute owner of the estate conveyed so far as the rights of creditors and 
ere are concerned. [R. C. 1905, § 4883; Civ. C. 1877, § 341; R. C. 1899, 

7. 

§ 56427. When special and beneficial power valid. <A special and beneficial 
power is valid which is granted: 

1. To a married woman to dispose, during the marriage, of any estate less 
than a fee belonging to her in the property to which the power relates; or 

2. To the owner of a life estate in the property embraced in the power to 
make leases, commencing in possession during his life. [R. C. 1905, § 4884; 
Civ. C. 1877, § 342; R. C. 1899, § 3448.] 

§ 5428. How far power to lease void. A special and beneficial power to 
make leases of agricultural land for more than ten years or of town or city 
lots for more than twenty years is void only as to the time beyond ten or 
twenty years and authorizes leases for those terms or less. [R. C. 1905, § 4885; 
Civ. C. 1877, § 348; 1899, § 3449.] 

§ 5429. When power to lease transferable. The power of the owner of a 
life estate to make leases is not transferable as a separate interest, but is an- 
nexed to his estate and will pass, unless specially excepted, by any grant 
of such estate. If specially excepted in any such grant it is extinguished. 
[R. C. 1905, § 4886; Civ. C. 1877, § 344; R. C. 1899, § 3450.] 

§ 5430. Power to lease released. The power of ‘the owner of a life estate 
to make leases may be released by him to any person entitled to a future estate 
in the property and is thereupon extinguished. [R. C. 1905, § 4887; Civ. C. 
1877, § 345; R. C. 1899, § 3451.] 

§ 5431. Mortgage does not extinguish power. A mortgage executed by 
the owner of a life estate having a power to make leases or by a married 
woman by virtue of any beneficial power does not extinguish or suspend the 
power, but the power is bound by the mortgage in the same manner as the 
real property embraced therein. [R. C. 1905, § 4888; Civ. C. 1877, § 346; R. C. 
1899, § 3452.] 

§ 5432. Effects of same. The effects on the power of a lien by mortgage 
such as 1s mentioned in the last section, are: 

1. That the mortgagee is entitled to an execution of the power so far as 
the satisfaction of his lien may require it; and, 

2. That any subsequent estate created by the owner in execution of the 
power becomes subject to the mortgage in the same manner as if in terms em- 
braced therein. [R. C. 1905, § 4889; Civ. C. 1877, § 347; R. C. 1899, § 3453.] 

§ 5433. When power subject to creditors’ claims. Every special and bene- 
ficial power is liable to the claims of creditors in the same manner as other 
interests that cannot be reached by execution and the execution of the power 
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may be adjudged for the benefit of the creditors entitled. [R. C. 1905, § 4890; 
Civ. C. 1877, § 348; R. C. 1899, § 3454.] 

§ 5434. Other powers void. No beneficial power, general or special, not 
already specified and defined in this chapter can hereafter be created. [R. C. 
1905, § 4891; Civ. C. 1877, § 349; R. C. 1899, § 3455.] 

§ 5435. Powers enforceable for parties interested. Every trust power 
unless its execution is made expressly to depend on the will of the trustees is 
Imperative and imposes a duty on the trustee, the performance of which may 
be compelled for the benefit of the parties interested. [R. C. 1905, § 4892; 
Civ. C. 1877, § 350; R. C. 1899, § 3456.] 

§ 5436. Same. A trust power does not cease to be imperative when the 
trustee has the right to select any and exclude others of the persons designated 
as the beneficiaries of the trust. [R. C. 1905, § 4893; Civ. C. 1877, § 351; 
R. C. 1899, § 3457.] 

§ 5437. Equal shares. When a disposition under a power is directed to be 
made to, among or between several persons, without any specification of the 
share or sum to be allotted to each, all the persons designated are entitled 
eeitey proportions. ([R. C. 1905, § 4894; Civ. C. 1877, § 352; R. C. 1899, 

§ 5438. Discretionary power. When the terms of a power import that the 
estate or fund is to be distributed among several persons designated in such 
manner or proportions as the trustee of the power may think proper, the trus- 
tee may allot the whole to any one or more of such persons in exclusion of 
the others. [R. C. 1905, § 4895; Civ. C. 1877, § 353; R. C. 1899, § 3459.] 

§ 5439. Death of trustee. If the trustee of a power with the right of selec- 
tion dies, leaving the power unexecuted, its execution must be adjudged for 
the benefit equally of all the persons designated as objects of the trust. 
[R. C. 1905, § 4896; Civ. C. 1877, § 354; R. C. 1899, § 3460.] 

§ 5440. Execution by district court. When a power in trust is created 
by will and the testator has omitted to designate, expressly or by necessary 
implication, by whom the power is to be executed its execution devolves on 
the district court. [R. C. 1905, § 4897; Civ. C. 1877, § 355; R. C. 1899, § 3461.] 

§ 5441. Execution for benefit of creditors. The execution in whole or in 
part of any trust power may be adjudged for the benefit of the creditors or 
assignees of any person entitled as one of the beneficiaries of the trust to 
compel its execution when his interest is transferable. [R. C. 1905, § 4898; 
Civ. C. 1877, § 356; R. C. 1899, § 3462.] 

§ 5442. Defects cured. When the execution of a power in trust is defective 
in whole or in part under the provisions of this chapter, its proper execution 
may be adjudged in favor of the persons designated as the objects of the 
trust. [R. C. 1905, § 4899; Civ. C. 1877, § 357; BR. C. 1899, § 3463.] 

§ 5443. Certain other laws apply. The provisions of chapters 69 and 70, 
saving the rights of other persons from prejudice by the misconduct of 
trustees and authorizing the court to remove and appoint trustees; 
the provisions of chapter 53, devolving express trusts upon the court on 
the death of the trustee; and the provisions of section 5380 apply equally 
to powers in trust and the trustees of such powers. [R. C. 1905, § 4900; Civ. C. 
1877, § 858; R. C. 1899, § 3464.] 
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CHAPTER 42. 
PERSONAL OR MOVABLE PROPERTY, ° 


ARTIOLE 1. Personat Property IN GENERAL, § 5444, 
2. THINGS IN ACTION, §§ 5445, 5446. 
3. SHIPPING, §§ 5447-5453. 
4. RULES or NaviaaTIon, §§ 5454-5457, 


ARTIOLE 1.— PersonaL PROPERTY IN GENERAL. 


_ § 5444. Governed by law of domicile. If there is no law to the contrary 
mm the place where personal property is situated it is deemed to follow the 
person of its owner and is governed by the law of his domicile. [R. C. 1905, 
§ 4901 ; Civ. C. 1877, § 359; R. C. 1899, § 3465. ] 

Extraterritorial effect of transfers of personal property. 55 Am. Rep. 129. 


ARTICLE 2.— THINGS IN ACTION. 


§ 5445. Defined. A thing in action is a right to recover money or other 
personal property by a judicial proceeding. [R. C. 1905, § 4902; Civ. C. 1877, 
§ 360; R. C. 1899, § 3466.] 

A chose in action is worth prima facie what appears due upon it. Anderson v. Bank, 
6 N. D. 497, 72 N. W. 916. 

Attachment of chose in action in hands of assignee for creditors. 26 L-R.A. 593. 

Equitable remedy to subject chose in action to judgment after return of no property 
found. 63 L.R.A. 673; 15 L.R.A.(N.S.) 976. 

- to similar provision in Cal. Civ. Code, § 953, see Haskins v. Jordan, 123 Cal. 157, 
55 Pac. 786. 

§ 5446. Transferable. A thing in action, arising out of the violation of 
a right of property or out of an obligation, may be transferred by the owner. 
Upon the death of the owner it passes to his personal representatives, except 
when in the cases provided by law it passes to his devisees or successor in 
office. [R. C. 1905, § 4903; Civ. C. 1877, § 361; R. C. 1899, § 3467.] 

Assignment of decree for alixrony. 7 L.R.A.(N.S.) 179. 

———of claim for penalty against national bank taking usurious interest. 56 L.R.A. 695. 

——of option. 21 L.R.A. 133. 

———of cause of action for personal tort. 14 L.R.A. 512. 

——of cause of action for personal injury. 44 L.R.A. 177. 

——of vendor’s lien. 13 L.R.A. 188. 

——of mechanics’ lien. 13 L.R.A. 704. 

———of insurance agent’s right to commissions on renewal premiums. 18 L.R.A.(N.S.) 
193. 

Effect of statute declaring cause of action for death survivable, to render it assign- 
able. 27 L.R.A.(N.S.) 404. 

Right of third person to take advantage of champerty in assignment. 35 L.R.A.(N.S.) 
512. 


Effect of assignment of a claim ex delicto to one against whom it was asserted, to 
enable him to maintain an action thereon against a third party. 7 L.R.A.(N.S.) 534. 


ARTICLE 3.— SHIPPING. 


§ 6447. Ship defined. The term “ ship ”’ or ‘‘ shipping,’’ when used in this 
code, includes steamboats, sailing vessels, canal boats, barges and every struc- 
ture adapted to be navigated from place to place for the transportation of 
merchandise or persons. [R. C. 1905, § 4904; Civ. C. 1877, § 362; R. C. 1899, 
§ 3468. ] j 

§ 5448. Appurtenances. All things belonging to the owners which are on 
board a ship and are connected with its proper use for the objects of the 
voyage and adventure in which the ship is engaged are deemed its ap- 


purtenances. [R. C. 1905, § 4905; Civ. C. 1877, § 363; R. C. 1899, § 3469.] 
What articles will pass as appurtenances on sale of ship. 8 L.R.A.(N.S.) 793. 


§ 5449. Navigation classified. Ships are engaged either in foreign or 
domestic navigation. Ships are engaged in foreign navigation when passing 
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to or from a foreign country, and in domestic navigation when passing from 
place to place within the United States. [R. C. 1905, § 4906; Civ. C. 1877, 
§ 364; R. C. 1899, § 3470.] | 
§ 5450. Domestic and foreign ships. A ship in the port of the state or 
territory to which it belongs is called a domestic ship; in another port it is 
oar foreign ship. [R. C. 1905, § 4907; Civ. C. 1877, § 365; BR. C. 1899, 
§ 6451. Power of court. If a ship belongs to several persons, not partners, 
and they differ as to its use or repair the controversy may be determined by 
any court of competent jurisdiction. [R. C. 1905, § 4908; Civ. C. 1877, § 366; 
R. C. 1899, § 3472.] | 
§ 5452. Possessor liable. If the owner of a ship commits its possession 
and navigation to another, that other and not the owner is responsible for its 
AL ye as supplies. [R. C. 1905, § 4909; Civ. C. 1877, § 367; R. C. 1899, 
§ 5453. Congress regulates. The registry, enrollment and license of ships 
are regulated by acts of congress. [R. C. 1905, § 4910; Civ. C. 1877, § 368; 
R. C. 1899, § 3474.] 


ARTICLE 4.— RULES OF NAVIGATION. 


§ 5454. Meeting ships. Limitation. In case of ships meeting the following 
rules must be observed in addition to those prescribed by any statutes of 
this state, which relate to navigation: 

1. Whenever any ship proceeding in one direction meets another ship 
proceeding in another direction so that if both ships were to continue their 
respective courses they would pass so near as to involve the risk of a col- 
lision, the helms of both ships must be put to port so as to pass on the port 
side of each other, except when the circumstances of the case are such as to 
render a departure from the rule necessary in order to avoid immediate 
danger and subject also to a due regard to the dangers of navigation. 

2. A steamer navigating a narrow channel must, whenever it is safe and 
practicable, keep to that side of that fair way or mid-channel which lies on 
the starboard side of the steamer. A steamer when passing another steamer 
in such channel must always leave the other upon the larboard side. 

3. When steamers must inevitably or necessarily cross so near that by 
continuing their respective courses there would be a risk of collision each 
vessel must put her helm to port so as always to pass on the larboard side 
of each other. | 

The rules of this section do not apply to any case for which a different 
rule is provided by the regulations for the government of pilots of steamers 
approaching each other within sound of the steam whistle, or by the regula- 
tions concerning lights upon steamers, or other matters prescribed under 
authority of any act of congress. [R. C. 1905, § 4911; Civ. C. 1877, § 369; 
R. C. 1899, § 3475.] 

Private action for violation of law and rules of navigation. 9 L.R.A.(N.S.) 375. 
Prats - aeeeror to avoid injury by propelling vessel against property of others. 

Relative duties of steamers and small craft propelled by oars on rivers and in narrow 
channels. 5 L.R.A.(N.S.) 303. 

§ 5455. Infringement. Damages. If it appears that a collision was oc- 
casioned by failure to observe any rule of the foregoing section the owner 
of the ship by which such rule is infringed cannot recover compensation for 
damages sustained by the ship in such collision, unless it appears that the 
circumstances of the case made a departure from the rule necessary. [R. C. 
1905, § 4912; Civ. C. 1877, § 370; R. C. 1899, § 3476.] 


Right of vessel causing collision to claim salvage for rescuing other vessel. 1 
L.R.A.(N.S.) 873. 

§ 5456. Damage presumed from default. Damage to person or property 

arising from the failure of a ship to observe any rule of section 5454 must be 
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deemed to have been occasioned by the willful default of the person in charge 
of the deck of such ship at the time, unless it appears that the circumstances 
of the case made a departure from the rule necessary. [R. C. 1905, § 4913; 
Civ. C. 1877, § 371; R. C. 1899, § 3477.] 

; 8 5457. Liability defined. Losses caused by collision are to be borne as 
ollows : 

1. If either party was exclusively in fault he must bear his own loss and 
compensate the other for any loss he has sustained. 

; a If neither party was in fault the loss must be borne by him on whom it 
alls. 

3. If both were in fault the loss it to be equally divided, unless it appears 
that there was a great disparity in fault, in which case the loss must be equi- 
tably apportioned ; or, 

4. If it cannot be ascertained where the fault lies the loss must be equally 


divided. [R. C. 1905, § 4914; Civ. C. 1877, § 372; B. C. 1899, § 3478.] 
When collisions at sea deemed acts of God. 46 Am. Dec. 592. 
Liability for damages caused by collision of vessels. 45 Am. Dec. 51. 
Liability of owners for wrongful or negligent acts of master of vessel causing col- 
lision. 27 L.R.A. 182. 
Allowance of interest on value of property destroyed in collision. 18 L.R.A. 453. 
Right to interest on unliquidated damages incurred in collision of vessels. 28 
L.R.A.(N.S.) 7, 80. 


CHAPTER 43. 
PRODUCTS OF THE MIND. 


§ 5458. Ownership of. The author of any product of the mind, whether 
it is an invention, or a composition in letters or art, or a design, with or 
without delineation, or other graphical representation, has an exclusive 
ownership therein and in the representation or expression thereof, which 
continues so long as the product and the representations or expressions 
thereof made by him remain in his possession. [R. C. 1905, § 4915; Civ. C. 
1877, § 570; R. C. 1899, § 3479.] 

Common-law rights of authors in intellectual Yatra 51 L.R.A. 353. 
Respective rights of master and servant in intellectual work of employe. 51 L.R.A. 
359; 5 L.R.A.(N.S.) 1187; 1 B. R. C. 324. 

§ 5459. Ownership of joint products. Unless otherwise agreed, a product 
of the mind in the production of which several persons are jointly concerned 
is owned by them as: follows: 

1. If the product is single, in equal proportions; or, 

2. If it is not single, in proportion to the contribution of each. [R. C. 
1905, § 4916; Civ. C. 1877, § 571; R. C. 1899, § 3480.] 

§ 5460. Transfer. The owner of any product of the mind, or of any repre- 
sentation or expression thereof, may transfer his property in the same. 
[R. C. 1905, § 4917; Civ. C. 1877, § 572; BR. C. 1899, § 3481.] 

Validity of contract in restraint of trade in publications of authors. 22 L.R.A. 674. 
po ne arr of author who hag parted with property rights in work. 3 

§ 5461. Publication. If the owner of a product of the mind intentionally 
makes it public a copy or reproduction may be made public by any person 
without responsibility to the owner so far as the law of this state is concerned. 
[R. C. 1905, § 4918; Civ. C. 1877, § 573; BR. C. 1899, § 3482.] 

§ 5462. Subsequent production of same thing. If the owner of a product 
of the mind does not make it public, any other person subsequently and orig- 
inally producing the same thing has the same right therein as the prior 
author, which is exclusive to the same extent against all persons except the 
prior author, or those claiming under him. [R. C. 1905, § 4919; Civ. C. 1877, 
§ 574; R. C. 1899, § 3483.] 

§ 5463. Ownership of private communications. Letters and other private 
communications in writing belong to the person to whom they are addressed 
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and delivered; but they cannot be published against the will of the writer, 
except by authority of law. [R. C. 1905, § 4920; Civ. C. 1877, § 575; R. C. 
1899, § 3484.] 


CHAPTER 44. 
OTHER KINDS OF PERSONAL PROPERTY. 


§ 5464. Trade-marks. One who produces or deals in a particular thing or 
conducts a particular business may appropriate to his exclusive use as a 
trade-mark any form, symbol or name which has not been so appropriated by 
another to designate the origin or ownership thereof; but he cannot exclu- 
sively appropriate any designation, or part of a designation, which relates 
only to the name, quality or the description of the thing or business, or the 
place where the thing is produced or the business carried on. [R. C. 1905, 


§ 4921; Civ. C. 1877, § 576; R. C. 1899, § 3485.] 

Tests of trademarks and tradenames. 44 Am. Rep. 737. 

What constitutes trademark and what are infringements of it. 47 Am. Dec. 284. 

What words may constitute valid trademark. 85 Am. St. Rep. 83. 

Descriptive word adopted from foreign language as subject of trademark. 32 
L.R.A.(N.S.) 439. 

Letters of the alphabet as trademark. 34 Am. Rep. 593. 

, Right to protection against use of a particular number by a competitor. 8 L.R.A.(N.S.) 
153. 

Right to use geographical name as trademark. 26 L.R.A.(N.S.) 73. 

Right to protection in use of geographical name as a trademark or tradename or 
upon the ground of unfair competition. 26 L.R.A.(N.S.) 73. 

Right of members of organization to protection in use of name which their efforts 
have made valuable. 28 L.R.A.(N.S.) 458. 

Relief against infringement of tradename not used in connection with manufactured 
article. 15 L.R.A.(N.S.) 625. 

Right to use a word substantially similar to that used by another, as tradename, as 
affected by differences in appearance in other respects. 12 L.R.A.(N.S.) 729. 

Power of equity on enjoining infringement of tradename to require defendant to 
damages sustained by complainant as distinguished from profits realized by defendant. 
21 L.R.A.(N.S.) 526. 

When equity will interfere to restrain infringement of trademark or tradename. 25 
Am. St. Rep. 191. 

When use of names will be enjoined. 33 Am. Rep. 335. 

family name. 38 Am. Rep. 81. 

Limitation of right to use one’s own name as tradename. 1 L.R.A.(N.S.) 660; 28 
L.R.A.(N.S.) 934. 

Restraining one from use of his own name. 12 Am. Rep. 410. 

Invalidity of deceptive trademark. 19 L.R.A. 53. 

Use of trademark on articles other than those to which it is applied by the owner. 
30 L.R.A.(N.S.) 167. 

Territorial extent of right in trademark or tradename used in limited locality where 
used by another in a different locality. 35 L.R.A.(N.S.) 251. 

Acquisition of tradename in restricted locality notwithstanding use in other places. 
2 L.R.A.(N.S.) 964, 

Sale of a trademark. 1 L.R.A.(N.S.) 705. 

Transfer of trademark by bankruptcy or insolvency assignment. 46 L.R.A. 541. 

Assignment of trademark or tradename of which assignor’s name is a part. 17 
Am. St. Rep. 496. 

As to similar provision in Cal. Civ. Code, § 991, see Schmidt v. Brieg, 100 Cal 
672, 22 L.R.A. 790, 35 Pac. 623; Castle v. Siegfried, 103 Cal. 71, 37 Pac. 210; Hainque 
v. Cyclops Iron Works, 136 Cal. 351, 68 Pac. 1014. 

§ 5465. Good will. The good will of a business is the expectation of con- 
tinued public patronage, but it does not include a right to use the name 
of any person from whom it was acquired. [R. C. 1905, § 4922; Civ. C. 1877, 
§ 577; R. C. 1899, § 3486.] 

Tradename as part of good will of business. 15 L.R.A. 462. 

Does good will pass with transfer of business without specific mention. 5 L.R.A.(NS.) 
1077, 

Devise or bequest of property as passing good will with business conducted in con- 
nection therewith. 16 L.R.A.(N.S.) 240. 

Taxation of good will as part of capital stock. 58 L.R.A. 566. 
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Good will of a partnership, and the means of making it productive on the death of 
a member, or other dissolution of the firm. 96 Am. St. Rep. 610. 


§ 5466. Is property. Transferable. The good will of a business is prop- 
erty, transferable like any other. [R. C. 1905, § 4923; Civ. C. 1877, § 578; 
R. C. 1899, § 3487.] 


Good will may form subject-matter of contract of sale. Mapes v. Metcalf, 10 N. D. 
601, 88 N. W. 713. 

Failure to comply with statute must be taken advantage of by answer. Acme Mercan- 
tile Agency v. Rochford, 10 S. D. 203, 72 N. W. 466, 65 Am. St. Rep. 714. 

Whether sale of good will prevents vendor from setting up a rival establishment. 48 
Am. Rep. 223. 


Right of one selling good will of professional practice to solicit patronage of former 
clients. 10 L.R.A.(N.S.) 1200. 

Sale of business and d will as a limitation upon vendor’s right to engage in com- 
peting business. 19 L.R.A.(N.S.) 762. 

Effect on right of individual partners of sale by firm of good will of business with 
or without an agreement not to engage in the same business. 19 L.R.A.(N.S.) 769. 


§ 5467. Title deeds. Instruments essential to the title of real property 
and which are not kept in a public office as a record pursuant to law belong 
to the person in whom for the time being such title may be vested and pass 


with the title. [R. C. 1905, § 4924; Civ. C. 1877, § 579; R. C. 1899, § 3488.] 
Replevin to recover deed of real property. 20 L.R.A.(N.S.) 507. . 


CHAPTER 45. 
ACQUISITION OF PROPERTY. 


ARTICLE 1. MopEs IN WHICH PROPERTY May BE ACQUIRED, § 5468. 
2. Occupancy, §§ 5469-5471. 
3. ACCESSION TO REAL PROPERTY, §§ 5472-5478. 
4, ACCESSION TO PERSONAL PROPERTY, §§ 5479-5487. 


ARTICLE 1.— MopEs IN WHICH PROPERTY MAY BE ACQUIRED. 


§ 5468. How property acquired. Property is acquired by: 

1. Occupancy. 

2. Accession. 

3. Transfer. 

4. Will; or, 

5. Succession. [R. C. 1905, § 4925; Civ. C. 1877, § 580; R. C. 1899, § 3489.] 


ARTICLE 2.— OCCUPANCY. 


_§ 5469. Title by occupancy. Occupancy for any period confers a title suffi- 
cient against all except the state and those who have title by prescription, 
accession, transfer, will or succession. [R. C. 1905, § 4926; Civ. C. 1877, § 581; 
R. C. 1899, § 3490.] 

Prima facie title shown by occupancy of land as against those having no title may be 
overcome by evidence showing superior right in one holding legal or equitable title. 
Joy v. Midland State Bank, 28 S. D. 262, 133 N. W. 276. 

As to similar provision in Cal. Civ. Code, § 1006, see King v. Gotz, 70 Cal. 236, 11 

ac. 656. 

§ 5470. Prescription. Occupancy for the period prescribed by the code of 
civil proccdure or any law of this state as sufficient to bar an action for the 
recovery of the property confers a title thereto, denominated a title by pre- 
scription, which is sufficient against all. [R. C. 1905, § 4927; Civ. C. 1877, 
§ 582; R. C. 1899, § 3491.] 

Right to fiood another’s land is easement acquisition of which by prescription re- 
quires continuous enjoyment for period of statute of limitations governing actions to 
recover land. Shearer v. Hutterische, Bruder Gemeinde, 28 S. D. 509, 134 N. W. 63. 


Power of state to secure title to private property by adverse possession. 15 
L.R.A.(N.S.) 1120. 


Acquisition of title by prescription against public. 26 L.R.A. 451. 
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Acquisition by prescription of title to land for purposes of canal. 61 L.R.A. 877. 

Adverse possession of railroad right of way. 2 L.R.A.(N.S.) 272. 

79. rps of prescriptive right of way across railroad tracks. 35 L.R.A.(N.8.) 190. 
jee go aa as against the public by adverse possession of highway or city street. 

Encroachment on public street or alley by occupier of abutting property, for storage 
or other similar purposes, as basis of adverse possession. 36 LRA.(N S.) 1056. 

As to similar provision in Cal. Civ. Code, § 1007, see Langford v. Poppe, 56 Cal. 73; 
Thomas v. England, 71 Cal. 456, 12 Pac. 491; Labory v. Los Angeles Orphan Asylum, 
97 Cal. 270, 32 Pac. 231; Sullivan v. Zeiner, 98 Cal. 346, 20 L.R.A. 730, 33 Pac. 200; 
Goodwin v. Scheerer, 106 Cal. 690, 40 Pac. 18; Woodward v. Faris, 109 Cal. 12, 41 
Pac. 781; Rice v. Meiners, 136 Cal. 292, 68 Pac. 817. 


§ 5471. Titles to real property. All titles to real property vested in any 
person or persons who have been or hereafter may be in actual open adverse 
and undisputed possession of the land under such title for a period of ten 
years and shall have paid all taxes and assessments legally levied thereon, 
shall be and the same are declared good and valid in law, any law to the con- 
trary notwithstanding. [R. C. 1905, § 4928; 1899, ch. 158; R. C. 1899, § 3491a.] 


Valid as against claim that bill was not constitutionally passed. Woolfolk v. Albrecht, 
22 N. D. 36, 133 N. W. 310. 

pamepiesic to payment of taxes by devisee of tenant in common. Barrett v. McCarty, 
20 S. D. 75, 104 N. W. 907. 

Compliance with section operates to confer good and valid title. Woolfolk v. Al- 
brecht, 22 N. D. 36, 133 N. W. 310. 

Technically illegal assessment of taxes for part of ten years will not affect title 
acquired by payment of taxes. Murphy v. Nelson, 19 S. D. 197, 102 N. W. 691. 

lacking statutory right; payment of taxes. Streeter v. Fredrickson, 11 N. D. 300, 
91 N. W. 692; Power v. Kitching, 10 N. D. 254, 86 N. W. 737. 

Deed from heirs of Indian within five years after issuance of homestead patent and 
tax deed, constitute color of title. Murphy v. Pierce, 17 S. D. 207, 95 N. W. 925. 

Taxes need not be paid for ten successive years within each year to acquire title. 
Murphy v. Redeker, 16 S. D. 615, 102 Am. St. Rep. 722, 94 N. W. 697. 

Statutory limitation may be shortened by legislature, provided reasonable time is 
allowed within which actions may be brought. Power v. Kitching, 10 N. D. 254, 86 
N. W. 737; Osborne v. Lindstrom, 9 N. D. 1, 81 N. W. 72, 46 L.R.A. 715. 

Adverse possession cannot be made out in part by adverse possession and payment 
of oe by claimant’s grantor. J. B. Streeter, Jr., Co. v. Fredrickson, 11 N. D. 300, 
91 N. W. 692. ; 

As to form of pleading. Schneller v. Plankinton, 12 N. D. 561, 98 N. W. 77. 
oe to sufficiency of title as color of title. Stiles v. Granger, 17 N. D. 502, 117 N. W. 

7. 

Person bound to pay taxes as owner of land cannot purchase at tax sale and such pur- 
chase operates only as payment of taxes. Grant v. Burton, 26 S. D. 52, 127 N. W. 480. 

Conveyance of homestead void because wife did not join was color of title. Ford v. 
Ford, 24 S. D. 644, 124 N. W. 1108. 

Abstract failing to show when action involving title to land was commenced is not 
sufficient to show period of adverse possession as such period could not be computed. 
Hohn v. Bidwell, 27 S. D. 249, 130 N. W. 837. 

Proof must be made of open adverse possession for full period of ten years under color 
. di and that taxes were paid by claimant. Wright v. Jones, 23 N. D. 191, 135 

. W. 1120. | 

The ten-year period is to be reckoned from the time the adverse possession begins, and 
not from the time the first payment of taxes is made. Schauble v. Schulz, 137 Fed. 389. 

The title to land becomes valid by ten years’ adverse possession and payment of taxes, 
as against minors as well as adults notwithstanding the provisions of section 7372. 
Schauble v. Schulz, 137 Fed. 389. : 

The possession of a vendee of land who enters under an executory contract for the 
sale of land and subsequently receives a conveyance in fulfilment thereof, is adverse from 
the time of the entry as to all persons except the vendor. Schauble v. Schulz, 137 Fed. 
389. 

The statute is retrospective in its operation but is not for that reason unconstitutional 
as a deprivation of property without due process of law as against one who had an oppor- 
tunity for more than a year after its passage to assert a claim to the land or pay the 
ta thereon before his title was extinguished by the statute. Schauble v. Schulz, 137 
fed. 389. 

Title by adverse possession as marketable title. 38 L.R.A.(N.S.) 26. 

Use of possessory title as a weapon of offense. 46 L.R.A.(N.S.) 487, 
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ARTICLE 3.— ACCESSION TO REAL PROPERTY. 


§ 5472. Fixtures, when tenant may remove. When a person affixes his 
property to the land of another without an agreement permitting him to remove 
it, the thing affixed belongs to the owner of the land, unless he chooses to re- 
‘quire the former to remove it; provided, that a tenant may remove from the 
demised premises any time during the continuance of his term anything affixed 
thereto for the purpose of trade, manufacture, ornament or domestic use, if 
the removal can be effected without injury to the premises, unless the thing 
has by the manner in which it is affixed become an integral part of the prem- 
18e8. AR. C. 1905, § 4929; Civ. C. 1877, § 583; R. C. 1899, § 3492.) 


Fixtures remaining attached to a building at expiration of lease belong to owner of 
building. Sweet v. Myers, 3 8. D. 324, 53 oe W. 187. 
i gee may become personal property by agreement. Myrick v. Bill, 3 D. 284, 17 

Provisions relating to right of tenant to remove property placed on leased land is in- 
corporated in lease by relation. Joslin v. Linder, 26 D. 420, 128 N. W. 500. 

Effect upon the rights of the owner of a building, or of an interest in or a lien 
thereon, of its erongfl removal and attachment to the land of a third person without 
the former’s consent. 14 L.R.A.(N.S.) 435. 
ae po against whom may fixtures retain character of personal property. 84 Am. 

. Rep. : . 

When tenants may remove fixtures. 11 Am. Dec. 241. 

Effect of agreement to prevent fixtures from becoming part of realty as to pur- 
chasers. 19 L.R.A. 443. 

Heating apparatus as part of realty, as between Jandlord and tenant. 1 B. R. C. 980. 

Is the right, as between landlord and tenant, to remove trade fixtures, conditional 
upon their susceptibility to removal without injury to themselves. 18 L-R.A.(N.S.) 423. 

Right of tenant to remove electric chandeliers, etc. 3 L.R.A.(N:S.) 69. 

Effect of renewing tenancy without reserving right to remove fixtures. 1 L.R.A.(N.S.) 
1192; 17 L.R.A.(N.S.) 1135. 

Agreement between landlord and tenant as to removal of fixtures and improvements by 
latter as affecting third person claiming a mechanic’s lien. 45 L.R.A.(N.S.) 100. 

Effect of agreement to prevent erections by tenant from becoming part of realty. 
19 L.R.A, 443. 

Removal] of fixtures by tenant as violation of covenant to leave premises in good con- 
dition. 64 L.R.A. 662. 

Are things placed on land with the intention of annexing them fixtures, where they 
are never actually attached. 69 L.R.A. 892. 

Scope of provision that lessee shall leave alterations, improvements, additions, etc., 
on the premises. 42 L.R.A.(N.S.) 546. 

§ 5473. Riparian accretions. When from natural causes land forms by 
imperceptible degrees upon the bank of a river or stream, navigable or not 
navigable, either by accumulation of material or by the recession of the 
stream, such land belongs to the owner of the bank, subject to any existing 
right of way over the bank. [R. C. 1905, § 4930; Civ. C. 1877, § 584; R. C. 
1899, § 3493.] 

Land formed by accretion and gradual reliction of nonnavigable lake belongs to 
adjoining owner. Olson v. Huntamer, 6 S. D. 364, 66 N. W. 313. 

Does public easement in street terminating at shore line follow recession of shore 
line. 22 L.R.A.(N.S.) 593. 

What constitutes accretions. 58 L.R.A. 193. 

Alluvium and reliction and the title acquired thereby. 33 Am. Dec, 276; 35 Am. 
St. Rep. 307. 

Leaseholder’s right to accretions to shore lands. 58 L.R.A. 210. 

Right to follow accretions across division line previously submerged by the action of 
the water. 51 L.R.A. 425. 

Meander line or water line as basis for division of accretions. 12 L.R.A.(N.S.) 687. 

Division of alluvium between adjoining riparian owners. 21 L.R.A. 776; 25 
L.R.A.(N.S.) 257. 

As to similar provision in Cal. Civ. Code, § 1014 see Fillmore v. Jennings, 78 Cal. 
634, 21 Pac. 536. 

§ 5474. Land removed by stream reclaimed, when. If a river or stream, 
navigable or not navigable, carries away by sudden violence a considerable 
and distinguishable part of a bank and bears it to the opposite bank or to 
another part of the same bank, the owner of the part carried away may reclaim 
it within a year after the owner of the land to which it has been united takes 
possession thereof. [R. C. 1905, § 4931; Civ. C. 1877, § 585; R. C. 1899, § 3494.) 
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§ 6475. Islands in navigable streams. Islands and accumulations of land 
formed in the beds of streams which are navigable, belong to the state, if there 
is no title or prescription to the contrary. [R. C. 1905, § 4932; Civ. C. 1877, 
§ 586; R. C. 1899, § 3495.] 

Title to islands. 33 Am. Dee. 281. 

-——-as between governments. 58 L.R.A. 673. 

-——as between state and subject. 58 L.R.A. 673. 
as between opposite owners. 58 L.R.A. 674. 
island attached to shore by accretion. 6 L.R.A.(N.S.) 194. 
How far islands included in government grants. 58 L.R.A. 675. 
Accretions to islands. 35 Am. St. Rep. 312; 72 Am. St. Rep. 280. 


§ 5476. In other streams. An island or accumulation of land formed in a 
stream which is not navigable belongs to the owner of the shore on that side 
where the island or accumulation is formed, or if not formed on one side only, - 
to the owners of the shore on the two sides, divided by an imaginary line 
drawn through the middle of the river. [R. C. 1905, § 4933; Civ. C. 1877, 


§ 587; R. C. 1899, § 3496.] 
Effect of island on division of rights between opposite riparian owners. 26 L.R.A. 285. 
Right to island attached to shore by accretion. 6 L.R.A.(N.S.) 194. 


§ 5477. Island formed by new channel. If a stream, navigable or not 
navigable, in forming itself a new arm divides itself and surrounds land 
belonging to the owner of the shore and thereby forms an island, the island 
ree to such owner. [R. C. 1905, § 4934; Civ. C. 1877, § 588; R. C. 1899, 

497. 

§ 5478. When ancient bed taken as indemnity. If a stream, navigable or 
not navigable, forms a new course, abandoning its ancient bed, the owners of 
the land newly occupied take by way of indemnity the ancient bed abandoned, 
each in proportion to the land of which he has been deprived. [R. C. 1905, 
§ 4935; Civ. C. 1877, § 589; RB. C. 1899, § 3498.] 


ARTICLE 4.—ACCESSION OF PERSONAL PROPERTY. 


§ 5479. Things inseparably united. When things belonging to different 
owners have been united so as to form a single thing and cannot be separated 
without injury the whole belongs to the owner of the thing which forms the 
principal part, who must, however, reimburse the value of the residue to the 
other owner or surrender the whole to him. [R. C. 1905, § 4936; Civ. C. 1877, 
£ 590; R. C. 1899, § 3499.] 

Inventor of secret cost and selling marks has a property which law will protect. Sim- 
mons Hwd. Co. v. Waibel, 1S. D. 488, 47 N. W. 814, 36 Am. St. Rep. 755, 11 L.R.A. 267. 

Title by accession. 84 Am. Dec. 583. 

May title to personal property taken by one not the owner be acquired by accession. 
44 Am. St. Rep. 444. 

Accession, alteration in the form of property which do not affect the title. 4 Am. 
Dec. 369; 5 Am. Dec. 205. 

Replevin for undivided interest in commingled goods. 37 L.R.A.(N.S.) 270. ; 

Title by accession to crops, fruit and timber wrongfully severed. 32 L.R.A. 422. 


§ 5480. Principal part defined. That part is to be deemed the principal 
part to which the other has been united only for the use, ornament or comple- 
tion of the former, unless the latter is the more valuable and has been united 
without the knowledge of its owner, who may in the latter case require it to 
be separated and returned to him, although some injury should result to the 
thing to which it has been united. [R. C. 1905, § 4937; Civ. C. 1877, § 591; 
R. C. 1899, § 3500. ] 

§ 5481. Further defined. If neither part can be considered the principal 
within the rule prescribed by the last section, the more valuable, or if the 
values are nearly equal, the more considerable in bulk is to be deemed the 
principal part. [R. C. 1905, § 4938; Civ. C. 1877, § 592; R. C. 1899, § 3501.) 

§ 5482. Thing made from another’s materials. If one makes a thing from 
materials bclonging to another the latter may claim the thing on reimbursing 
the value of the workmanship unless the value of the workmanship exceeds 
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the value of the materials, in which case the thing belongs to the maker on 
reimbursing the value of the materials. [R. C. 1905, § 4939; Civ. C. 1877, 


§ 598; R. C. 1899, § 3502.) 
Accession by labor bestowed on personal property. 26 Am. Rep. 525. 
Rights and remedies of owner of standing timber which has been manufactured into 
lumber after expiration of time stipulated for removal. 29 L.R.A.(N.S.) 552. 


§ 5483. Blended materials. When one has made use of materials which in 
part belong to him and in part to another in order to form a thing of a new 
description without having destroyed any of the materials, but in such a way 
that they cannot be separated without inconvenience, the thing formed is 
common to both proprietors in proportion, as respects the one, of the materials 
belonging to him, and as respects the other, of the materials belonging to 
him and the price of his workmanship. [R. C. 1905, § 4940; Civ. C. 1877, 
§ 594; R. C. 1899, § 3503. ] 

§ 5484. Admixtures of materials. When a thing has been formed by the 
admixture of several materials of different owners and neither can be consid- 
ered the principal substance, an owner, without whose consent the admix- 
ture was made, may require separation if the materials can be separated with- 
out inconvenience. If they cannot be thus separated the owners acquire the 
thing in common in proportion to the quantity, quality and value of their 
materials; but if the materials of one were far superior to those of the others, 
both in quantity and value, he may claim the thing on reimbursing to the 
others the value of their materials. [R. C. 1905, § 4941; Civ. C. 1877, § 595; 
R. C. 1899, § 3504. ] 

§ 5485. Foregoing sections not applicable to willful use. The foregoing 
sections of this chapter are not applicable to cases in which one willfully uses © 
the materials of another without his consent; but in such cases the product 
belongs to the owner of the material if its identity can be traced. ([R. C. 
1905, § 4942; Civ. C. 1877, § 596; R. C. 1899, § 3505.] 

§ 5486. Material restored in kind or value paid. In all cases when one 
whose material has been used without his knowledge in order to form a product 
of a different description, can claim an interest in such product, he has an 
option to demand either restitution of his material in kind in the same quan- 
tity, weight, measure and quality, or the value thereof; or when he is entitled 
to the product, the value thereof in place of the product. [R. C. 1905, § 4943; 
Civ. C. 1877, § 597; R. C. 1899, § 3506.] " 

§ 5487. Damages. One who wrongfully employs materials belonging to 
another is liable to him in damages, as well as under the foregoing provisions 
of this chapter. [R. C. 1905, § 4944; Civ. C. 1877, § 598; R. C. 1899, § 3507.] 


CHAPTER 46. 
TRANSFER. 


ARTICLE 1. DEFINITION OF TRANSFER, §§ 5488, 5489. 
2. WHat MAY BE TRANSFERRED, §§ 5490-5492. 
3. MODE OF TRANSFER, §§ 5493-5500. 
4. INTERPRETATION OF GRANTS, §§ 5501-5507. 
5. EFFECT OF TRANSFER, §§ 5508-5510. 


ARTICLE 1.— DEFINITION OF TRANSFER. 


§ 5488. Transfer defined. Transfer is an act of the parties or of the law 
by which the title to property is conveyed from one living person to another. 
[R. C. 1905, § 4945; Civ. C. 1877, § 599; R. C. 1899, § 3508.] 

Transfer of corporate stock under execution. Van Cise v. Bank, 4 D. 485, 33 N. W. 897. 

Conveyance without consideration is valid between parties. Bernardy v. Colonial & 
U. 8. Mortg. Co., 17 S. D. 637, 106 Am. St. Rep. 791, 98 N. W. 166. 

As to real estate being subject to mortgage by holder of legal title between foreclosure 
sale and expiration of redemption period. North Dakota Horse & Cattle Co. v. Serum: 
gard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 117 N. W. 453. 
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§ 5489. Consideration unnecessary to validity. A voluntary transfer is 
an executed contract, subject to all rules of law, concerning contracts in 
general except that a consideration is not necessary to its validity. ([R. C. 
1905, § 4946; Civ. C. 1877, § 600; R. C. 1899, § 3509.] 

Acknowledgment of consideration in deed and its effect. 17 Am. Dec. 523. 

Consideration necessary to sustain covenant to stand seized. 8 Am. Dec. 366. 

As to similar provision in Cal. Civ. Code, § 1040, see Feeney v. Howard, 79 Cal. 525, 
4 L.R.A, 826, 12 Am. St. Rep. 162, 21 Pac. 984. 


ARTICLE 2.— WHat May Br TRANSFERRED. 


§ 5490. What may be transferred. Property of any kind may be trans- 
ferred except as otherwise provided by this article. [R. C. 1905, § 4947; 
Civ. C. 1877, § 601; R. C. 1899, § 3510.] 

As to real estate being subject to mortgage by holder of legal title between foreclosure 
sale and expiration of redemption period. North Dakota Horse & Cattle Co. v. Serum- 
gard, 17 N. D. 466, 29 L.R.A.(N.S.) 508, 117 N. W. 453. 

As to similar proven in Cal. Civ. Code, § 1044, see La Rue v. Grvezinger, 84 Cal. 
281, 18 Am. St. Rep. 179, 24 Pac. 42. 

§ 5491. Possibility not transferable. A mere possibility, not coupled with 
an interest, cannot be transferred. [R. C. 1905, § 4948; Civ. C. 1877, § 602; 
1899, § 3511.] 

Release by heir in lifetime of ancestor of his interest in estate of ancestor is inoper- 
ative. Re Thompson, 26 S. D. 576, 128 N. W. 1127, Ann. Cas. 1913B, 446. 

§ 5402. Right of re-entry not transferable. A mere right of re-entry or of 
repossession for breach of a condition subsequent cannot be transferred to 
any one except the owner of the property affected thereby. [R. C. 1905, 
§ 4949; Civ. C. 1877, § 603; RB. C. 1899, § 3512.] 

What law determines the right to a divorce. 59 L.R.A. 141. 


ARTICLE 3.— MODE OF TRANSFER. 


§ 5493. How made. A transfer may be made without writing in every case 
in which a writing is not expressly required by statute. [R. C. 1905, § 4950; 


Civ. C. 1877, § 604; R. C. 1899, § 3513.] 
___Chose in action transferable by parol or written assignment. ‘Roberts v. Bank, 8 
N. D. 474, 79 N. W. 993. 
Validity of oral agreement to assume or assign land contract. 3 L.R.A.(N.S.) 147. 
As to similar provision in Ca]. Civ. Code, § 1052, see Edwards v. Wagner, 121 Cal. 376, 
53 Pac. 821; Smith v. Peck, 128 Cal. 527, 61 Pac. 77. 


§ 5494. Written transfers named. A transfer in writing is called a grant, 
or conveyance or bill of sale. The term ‘‘ grant ’’ in this and the next two 
articles includes all these instruments unless it is especially applied to real 
property. [R. C. 1905, § 4951; Civ. C. 1877, § 605; R. C. 1899, § 3514.] 

§ 5495. Grant effectual only on delivery. A grant takes effect so as to 
vest the interest intended to be transferred only upon its delivery by the 
grantor. [R. C. 1905, § 4952; Civ. C. 1877, § 606; 1899, § 3515.] 


Deed passes no title if neither actually nor constructively delivered. McManus v. 
Commow, 10 N. D. 340, 87 N. W. 8. 

Undelivered written transfer or assignment of property.as a gift. 21 L.R.A. 693. 

Undelivered deed as memorandum to satisfy statute of frauds. 22 L.R.A. 273. 
ao of undelivered deed by ratification or estoppel of grantor. 9 L.R.A.(N.8.) 

5. 


§ 5496. Delivery presumed at its date. A grant duly executed is presumed 
to have been delivered at its date. [R. C. 1905, § 4953; Civ. C. 1877, § 607; 
R. C. 1899, § 3516.] 

On presumption as to delivery of deed on day of its date. Leonard v. Fleming, 13 
N. D. 629, 102 N. W. 308. 

Presumption that grant was delivered at its date does not apply to deed in possess- 
sion of grantor. Cassidy v. Holland, 27 §. D. 287, 130 N. W. 771. 

Whether delivery of deeds presumed to have been at their dates or at the dates of 
their acknowledgment. 86 Am. Dec. 63. 

As to similar provision in Cal. Civ. Code, § 1055, see Ward v. Dougherty, 75 Cal. 240, 
7 Am. St. Rep. 151, 17 Pac. 193; Lewis v. Burns, 122 Cal. 358, 55 Pac. 132. 
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§ 5497. Delivery is absolute. A grant cannot be delivered to the grantee 
conditionally. Delivery to him or to his agent as such is necessarily absolute ; 
and the instrument takes effect thereupon, discharged of any: condition on 
which the delivery was made. [R. C. 1905, § 4954; Civ. C. 1877, § 608; R. C. 
1899, § 3517.] 


No conditional delivery of duplicate of valid contract which has already been actually 

ae ie and taken effect. Bank of Gilby v. Farnsworth, 7 N. D. 6, 72 N. W. 901, 38 
A. 843. 

Delivery of deed to grantee or his agent as such is absolute. Merrill v. Hurley, 6 
8. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859. 

Agent cannot deliver grant conditional reserving benefit to himself adverse to his 
employer. Holt v. Colton, 4 D. 67, 22 N. W. 495. 

Mortgage takes effect on ita delivery discharged of any condition on which delivery 
was made, Sargent v. Cooley, 12 N. D. 1, 94 N. W. 576. 

Manual delivery of deed of land by grantor to grantee is absolute and conveys title 
to grantee. Ueland v. More Bros., 22 N. D. 283, 133 N. W. 543. 

Fact that party may have manual possession of contract does not show complete 
delivery as question is still open whether other party intended delivery beyond power 
of recall. Koester v. Northwestern Port Huron Co., 24 8. D. 546, 124 N. W. 740. 

Delivery of deed. 16 Am. Dec. 35; 58 Am. Rep. 289; 53 Am. St. Rep. 537. 

Effect of delivery of deed to grantee, subject to a future extrinsic condition. 16 
L.R.A.(N.8.) 941. 


§ 5498. Delivery in escrow. A grant may be deposited by the grantor with 
a third person to be delivered on the performance of a condition and on 
delivery by the depositary it will take effect. While in the possession of the 
third person and subject to condition it is called an escrow. [R. C. 1905, 
§ 4955; Civ. C. 1877, § 609; RB. C. 1899, § 3518.] 


Transfer and pledge of corporate stock. Van Cise v. Bank, 4 D. 485, 33 N. W. 897. 

What constitutes escrow. Nichols & Shepard Co. v. Bank, 6 N. D. 404, 71 N. W. 135. 

Escrows. 130 Am. St. Rep. 910. 

———deeds delivered in. 53 Am. St. Rep. 555. 

Effect of deed delivered in escrow as further security for mortgage debt. 2 
ILR.A.(N.S.) 628. 

Effect of delivery in escrow of bond unsigned by principal obligor. 12 L-R.A.(N.8.) 
1120. 

Effect of delivery in escrow as to bona fide purchaser from grantee who has wrong- 
fully obtained and recorded the deed. 17 L.R.A. 511. 

Delivery of deed in escrow as change of title or interest. 38 L.R.A.(NS.) 142. 

Effect upon escrow of the imposition of conditions in violation of vendor’s contract. 
11 L.R.A.(N.S.) 1183. 

Proof of escrow agreement by parol. 18 L.R.A.(N.S.) 337. 

When deeds remain in escrow and when deemed presently operative. 28 Am. Dec. 408. 

Negotiable instruments deposited in escrow and put in circulation without authority. 
11 Am. St. Rep. 314. 


§ 5499. Redelivery does not retransfer. Redelivering a grant of real prop- 
erty to the grantor or cancelling it does not operate to retransfer the title. 
[R. C. 1905, § 4956; Civ. C. 1877, § 610; R. C. 1899, § 3519.] 


Return and cancellation of deed will not revest legal title in grantor. Parszyk 
v. Mach, 10 8. D. 555, 74 N. W. 1027. 

Destruction of deed does not devest title; person deliberately destroying his deed not 
permitted to produce secondary evidence to sustain it. Russell v. Meyer, 7 N. D. 335, 
75 N. W. 262, 47 L.R.A. 637. 

Offer to redeliver deed is not an offer to restore property. Johnson v. Burnside, 8 
S. D. 230, 52 N. W. 1057. . 

As to redelivery of deed transferring equitable title. Barnhart v. Anderson, 22 8S. D. 
395, 118 N. W. 31. 

Effect of destruction, cancellation or delivery to grantor for that purpose of delivered 
but unrecorded deed. 18 L.R.A.(N.S.) 1167; 34 L.R.A.(NS.) 495. 

§ 5500. When deemed constructively delivered. Though a grant is not 
actually delivered into the possession of the grantee it is yet to be deemed 
constructively delivered in the following cases: 

1. When the instrument is by the agreement of the parties at the time of 
execution understood to be delivered and under such circumstances that the 
grantee is entitled to immediate delivery ; or, 


1327 


§§ 5500-5506 CIVIL CODE. Transfer. 


2. When it is delivered to a stranger for the benefit of a grantee and his 
assent 1s shown or may be presumed. [R. C. 1905, § 4957; Civ. C. 1877, § 611; 
R. C. 1899, § 3520.] 

Grantee may accept a deed first delivered to stranger; such acceptance relates back 
to time of delivery. Arnegaard v. Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 L.R.A. 258. 

Right of grantor to revoke deed delivered to stranger to be delivered by him to 
grantee after grantor’s death. 4 L.R.A.(N.S.) 816; 9 L.R.A.(N.S.) 317. 

Permitting undelivered deed wrongfully recorded by grantee to remain on record, as 
estoppel of grantor or his successors to deny its delivery as against one purchasing in 
reliance on the record. 7 L.R.A.(N.S.) 712. 

Delivery to third person, or for record, or record of deed. 54 L.R.A. 865; 9 
L.R.A.(N-S.) 224; 38 L.R.A.(N.S.) 941. 

Delivery of deed to a third person for the use of the grantee. 40 Am. Rep. 217. 

As to similar provision in Cal. Civ. Code, § 1059, see Hibberd v. Smith, 67 Cal. 547. 
56 Am. Rep. 726, 4 Pac. 473, 8 Pac. 46. . 


ARTICLE 4.— INTERPRETATION OF GRANTS. 


_§ 5501. Interpreted same as contracts. Grants are to be interpreted in 
like manner with contracts in general except so far as is otherwise provided 
by this article. [R. C. 1905, § 4958; Civ. C. 1877, § 612; R. C. 1899, § 3521.] 


Where grantor describes land properly and then adds an incorrect specific description 
iy wee and bounds, first description prevails. Novotny v. Danforth, 9 S. D. 301, 68 
. W. 749. 
Words sufficient to constitute a conveyance. 31 Am. St. Rep. 26. 
When words of present grant do not convey title. 48 Am. Dec. 45. 
ae to similar provision in Cal. Civ. Code, { 1066, see Barnett v. Barnett, 104 Cal. 298, 
ac. 1049. 


§ 5502. Limitation not controlled by words less clear. A clear and dis- 
tinct limitation in a grant is not controlled by other words less clear and dis- 
tinct. [R. C. 1905, § 4959; Civ. C. 1877, § 613; BR. C. 1899, § 3522.] 

Construction of the words “ more or less” and “ from” or “to.” 28 Am. St. Rep. 631. 
As to similar provision in Cal. Civ. Code, § 1067, see Watson v. Sutro, 86 Cal. 500, 
24 Pac. 172, 25 Pac. 64. 

§ 5503. When recourse had to recitals. If the operative words of a grant 
are doubtful recourse may be had to its recitals to assist the construction. 
[R. C. 1905, § 4960; Civ. C. 1877, § 614; R. C. 1899, § 3523.] 

§ 5504. In favor of grantee except public grants. A grant is to be in- 
terpreted in favor of the grantee, except that a reservation in any grant and 
every grant by a public officer or body, as such, to a private party is to be 
interpreted in favor of the grantor. [R. C. 1905, § 4961; Civ. C. 1877, § 615; 
R. C. 1899, § 3524.] 


As to when sale of land by guardian of minors to corporation for railroad purposes 
passes unconditional fee title. Sherman v. Sherman, 23 8. D. 486, 122 N. W. 439. 

As to similar provision in Cal. Civ. Code, § 1069, see Cullen v. Sprigg, 83 Cal. 56, 
23 Pac. 222; Adams v. Hopkins, 144 Cal. 19, 77 Pac. 712. 


§ 5605. Former part prevails. If several parts of a grant are absolutely 
irreconcilable the former part prevails. [R. C. 1905, § 4962; Civ. C. 1877, 
§ 616; R. C. 1899, § 3525.] 


In grant containing correct description of land followed by incorrect description by 
metes and bounds, first description prevails. Novotny v. Danforth, 9 S. D. 301, 68 
N. W. 749. . 

Construction of repugnant clauses of deed. 111 Am. St. Rep. 770. 

Effect of other language in deed to cut down estate conveyed by granting clause. 13 
L.R.A.(N.S.) 956; 24 L.R.A.(N.S.) 514; 42 L.R.A.(N.S.) 379. 

As to similar provision in Cal. Civ. Code, § 1070, see Pellissier v. Corker, 103 Cal. 516, 
37 Pac. 465. 


§ 5506. Without issue defined. When a future interest is limited by a 
grant to take effect on the death of any person without heirs, or heirs of his 
body, or without issue, or in equivalent words such words must be taken to 
mean successors or issue living at the death of the person named as ancestor. 
[R. C. 1905, § 4963; Civ. C. 1877, § 617; R. C, 1899, § 3526.] 
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§ 5507. Words unnecessary to fee. Words of inheritance or succession are 
not requisite to transfer a fee in real property. [R. C. 1905, § 4964; Civ. C. 
1877, § 618; R. C. 1899, § 3527.] 

nstrument in writing may transfer title without words of inheritance. Evenson v. 
Webster, 3 8S. D. 382, 53 N. W. 747, 44 Am. St. Rep. 802. 
As to similar provisien in Cal. Civ. Code, § 1072, see Painter v. Pasadena Land & 
Water Co., 91 Cal. 74, 27 Pac. 539; Barnett v. Barnett, 104 Cal. 298, 87 Pac. 1049. 


ARTICLE 5.— EFFECT OF TRANSFER. 


§ 5508. Vests actual title. A transfer vests in the transferee all the actual 
title to the thing transferred which the transferrer then has unless a different 
intention is expressed or is necessarily implied. [R. C. 1905, § 4965; Civ. C. 
1877, § 619; R. C. 1899, § 3528.] 

ransfer of note secured by mortgage carries mortgage with it. Parker v. Randolph, 
5 8. D. 549, 59 N. W. 722, 29 L-R.A. 33. 
ae — only such title as the grantor has. Roeenbaum v. Foss, 7 8. D. 88, 
As to real estate being subject to morteage by holder of legal title between fore- 
closure sale and expiration of redemption period. North Dakota Horse & Cattle Co. v. 
d, 17 N. D. 466, 29 L.R.A.(N.8S.) 508, 117 N. W. 453. 

§ 5509. Thing includes incidents. The transfer of a thing transfers also 
all its incidents unless expressly excepted; but the transfer of an incident 
to a thing does not transfer the thing itself. [R. C. 1905, § 4966; Civ. C. 1877, 


§ 620; R. C. 1899, § 3529.] 

Transfer of note carries with it lien of mortgage given to secure it. State v. Mellette, 
16 8. D. 297, 92 N. W, 395. 

What appurtenances pass by deed. 81 Am. St. Rep. 764. 

Will real estate pass under the word “effects” in a written instrument. 12 
L.R.A.(N.S.) 661. 

How far title to islands is included in private grant. 58 L.R.A. 677. 

How far grant of mill includes water rights. 58 L.R.A. 487. 

Right to use water for irrigation passing by deed. 65 L.R.A. 409. 

Grants of parcel abutting on abandoned street as carrying grantor’s title to fee of 
former street. 32 L.R.A.(N.S.) 778. 
ee ae of real property as carrying right to telephone service. 42 L.R.A.(N.S.) 


‘Right to subjacent support upon conveyance of minerals apart from surface. 2 
L.R.A.(N.8.) 1115. 

Condemnation or grant of land for railroad right of way as carrying right to lateral 
and subjacent support. 32 L.R.A.(N.S.) 155. 

Devise or bequest of property as passing good will with business conducted in con- 
nection therewith. 16 L.R.A.(N.S.) 240. 

oe articles will pass as appurtenances on sale of business plant. 8 L.R.A.(N.8.) 


795. 

What articles will pass as appurtenances upon sale of chattels. 8 L.R.A.(N.S.) 793. 

Assignment of copyrighted story as carrying exclusive right to dramatize it. 41 
L.R.A.(N.S.) 1002. 

As to similar provision in Cal. Civ. Code, § 1084, see Cross v. Kitts, 69 Cal. 217, 58 
Am. Rep. 558, 10 Pac. 409; Duncan v. Hawn, 104 Cal. 10, 37 Pac. 626. 

§ 5510. Benefit taken though unnamed. A present interest and the bene- 
fit of a condition or covenant respecting property may be taken by any 
natural person under a grant, although not named a party thereto. [R. C. 
1905, § 4967; Civ. C. 1877, § 621; B. C. 1899, § 3530.] 
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CHAPTER 47. 
TRANSFER OF REAL PROPERTY. 


ARTIOLE 1. Move or TransFeEr, §§ 5511-5517. 
2. TRANSFERS SUBJECT TO CoaL Deposits, §§ 5518, 5519. 
3. Errect oF TRANSFER, §§ 5520-5532. 


ARTICLE 1.— MODE or TRANSFER. 


§ 5511. Only by law or writing. An estate in real property other than 
an estate at will or for a term not exceeding one year, can be transferred 
only by operation of law or by an instrument in writing, subscribed by the 
party disposing of the same or by his agent thereunto authorized by writ- 
ing. [R. C. 1905, § 4968; Civ. C. 1877, § 622; R. C. 1899, § 3531.] 


Any instrument in writing subscribed by grantor in which grantor, grantee, con- 
sideration and property are specified, is sufficient, though term “grant” not used. 
Evenson v. Webster, 3 S. D. 382, 53 N. W. 747, 44 Am. St. Rep. 802. ; 

Section not ee to oral contract to reconvey land held as security. Phillips v. 
Swenson, 16 S. D. 357, 92 N. W. 1065. 

Lease for a year need not be in writing. Pitts Agricultural Works v. Young, 6 8. D. 
557, 62 N. W. 432. 

As to what constitutes valid transfer of real property. State v. Mellette, 16 8S. D. 
297, 92 N. W. 395. 

Inapplicable to oral advancement of purchase price by one taking title. Phillips v. 
Swenson, 16 8. D. 357, 92 N. W. 1065. . 

Agent not authorized by writing cannot insert grantee’s name in an acknowledged 
deed. Lund v. Thackery, 18 S. D. 113, 99 N. W. 856. 

Standing timber cannot be transferred by oral contract. Polk v. Carney, 21 S. D. 295, 
130 Am. St. Rep. 719, 112 N. W. 147. 

Railway right of way across land of another constitutes interest in land under statute 
of frauds, which must be evidenced by grant in writing. Spawn v. South Dakota C. R. 
Co., 26 S. D. 1, 127 N. W. 648, Ann. Cas. 1912D, 979. 

When may instrument otherwise ineffective as a conveyance of real property be upheld 
as a covenant to stand seized to uses. 38 L.R.A.(N.S.) 937. 

Execution of deed in name of deputy. 42 L.R.A.(N.S.) 880. 

Execution of deed by attorney in fact or agent. 41 L.R.A.(N.S.) 805. 

Signing deeds by proxy. 22 L.R.A. 297. 

Proof of signature by mark when attesting witnesses are dead or cannot remember 
transaction. 44 L.R.A. 146, 

As to similar provision in Cal. Civ. Code, § 1091, see Blaisdell v. Leach, 101 Cal. 405, 
40 Am. St. Rep. 65, 35 Pac. 1019; Tuffree v. Polhemus, 108 Cal. 670, 41 Pac. 806; 
Siddall v. Haight, 132 Cal. 320, 64 Pac. 410; Nathan v. Dierssen, 134 Cal. 282, 66 Pac. 
485. 


§ 5512. By-laws empowering officers to execute. Any foreign or domestic 
corporation may in its by-laws empower any one or more of its officers sever- 
ally or conjointly to execute and acknowledge in its behalf conveyances, 
transfers, assignments, releases, satisfactions or other instruments affecting 
liens upon, titles to or interests in real estate. [R. C. 1905, § 4969; 1893, ch. 
42,§ 1; R. C. 1899, § 3532. ] 

§ 5513. Who executes if not so empowered. In the absence of any by- 
laws the president or secretary of any corporation, and the president, secretary, 
treasurer or cashier of any loan, trust or banking corporation may execute 
and acknowledge such instruments when authorized by resolution of the board 
of directors. [R. C. 1905, § 4970; 1893, ch. 42, § 5; R. C. 1899, § 3533.] 

§ 6514. Prior instruments legalized. All instruments affecting liens upon, 
titles to or interests in real estate heretofore executed and acknowledged in 
good faith by the treasurer or cashier in behalf of any loan, trust or banking 
corporation are declared valid and effectual to the same extent as they would 
have been had the last two sections been in force at the time of their execu- 
tion. [R. C. 1905, § 4971; 1893, ch. 42, § 3; 1895, § 3534.] 
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§ 5515. Form of corporation signature. The signature of a corporation to 
any instrument mentioned in section 5512 shall be as follows: 
Siiiehe tape ane ad ete Gieeats (full name of corporation.) 
By (some officer authorized by resolution or the by-laws of the corporation 
to execute and acknowledge such instrument). 
ie wanes (official designation of person signing.) 


Attest: | 

[oem n.d. iter idee ee ae ona tae eae , Secretary. 
[R. C. 1905, § 4972; R. C. 1895, § 3535.] | 

§ 5516. Proved by subscribing witness. Seal unnecessary. Form of grant. 
The execution of a grant of such estate in real property, if it is not duly 
acknowledged must, to entitle the grant to be recorded, be proved by a sub- 
scribing witness or as otherwise provided in sections 5571 and 5572. The 
absence of the seal of any grantor or his agent from any grant of an estate 
in real property heretofore or hereafter made shall not invalidate or in any 
manner wnpair the same. A grant of an estate in real property may be 
made in substance as follows: 


This grant made the ........ day of ............ , in the year .........0-. : 
between A. B., of ............ , of the first part, and C. D., of ............ ; 
of the second part, witnesseth: That the party of the first part hereby grants 
to the party of the second part in consideration of .............. dollars, 
now received, all the real property situated in............... , and bounded 
(or described) as follows: ...........ccccceecccccecces 

Witness the hand of the party of the first part. A. B 


[R. C. 1905, § 4973; Civ. C. 1877, §§ 623, 624; R. C. 1899, §§ 8536, 3537.] 
Validity of tax deed unaffected by omission of seal therefrom. Northwestern Mortg. 
_ Trust Co. v. Levtzow, 23 8. D. 562, 122 N. W. 600. 

§ 5517. Separate deeds of husband and wife to same property legalized. In 
all cases where a married man or woman has heretofore conveyed real prop- 
erty which may have been the homestead of himself or herself, or family, by a 
deed duly signed and acknowledged, but not signed by the wife or husband of 
such grantor, and such wife or husband, either before or after, by a deed duly 
signed and acknowledged, conveys the same real estate to the same grantee 
or a subsequent grantee from him, this conveyance by such separate deeds 
shall be valid and effectual to pass the title to such grantee or subsequent 
grantee, the same as if the conveyance had been made by a single instrument 
duly executed and acknowledged by both husband and wife. [1913, ch. 182; 
R. C. 1905, § 4974; 1905, ch. 156.] 


ARTICLE 2.— TRANSFERS SuBJECT TO CoAL DEPOSITS. 


§ 5518. Reservation of coal or other deposits limited to description. That 
all deeds and transfers of real property in this state that reserve to the 
grantor the coal or other deposits in said property shall contain an accurate 
description of the coal or other mineral deposits reserved to the grantor, its 
nature, length, width and thickness and the coal or other mineral deposits 
reserved to the grantor shall be limited to such description. Provided that 
the provisions hereof shall not apply to state and school lands. [1911, ch. 
304, § 1.] 

§ 5519. Reservation without description ineffectual. Every deed and trans- 
fer of real property in this state that recites a reservation to the grantor of 
the coal deposits in said property, but which does not contain an accurate 
description of such deposits as required in section 5518 shall be construed to 
transfer to the grantee named in such deed, all right, title and interest to such 
property and all deposits of coal or other minerals imbedded therein, notwith- 
standing such attempted reservation. [1911, ch. 304, § 2.] 
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ARTICLE 3.— EFFEOT OF TRANSFER. 


§ 5520. Passes easements. Creates an easement. A transfer of real prop- 
erty passes all easements attached thereto and creates in favor thereof an 
easement to use other real property of the person whose estate is transferred 
in the same manner and to the same extent as such property was obviously 
and permanently used by the person whose estate is transferred for the 
benefit thereof at the time when the transfer was agreed upon or completed. 
[R. C. 1905, § 4975; Civ. C. 1877, § 627; BR. C. 1899, § 3538.] 

apie easement by exhibiting unfiled plat to intending purchaser. 35 L.R.A.(N.S.) 
938. 

Right of purchaser of property according to plat to easements in streets or ways 
indicated thereon, other than those on which his property abuts. 28 L.R.A.(N.S.) 1024. 

Right of grantee to claim an easement, implied covenant or estoppel, as against the 
grantor, by a call in the deed for a street or alley in which the grantor owns the fee. 
14 L.R.A.(N.S.) 878. 

Effect of bounding Stemt on private way to carry title thereto. 24 L.R.A.(N.S.) 539. 

Bounding land on ley as covenant that alley exists, where grantor does not own the 
fee thereof. 10 L.R.A.(N.8S.) 964. 

Implied grant of easement in partition deed. 3 L.R.A.(N.8.) 1082. 

Devise as carrying visible easement. 38 L.R.A.(N.S.) 882. 

Effect of division of tract with visible servitude in favor of one parcel upon another. 
6 L.R.A.(N.S.) 410. 
ee by severance of tract of land with apparent benefit existing. 26 L.R.A.(N.S.) 

6. 

Implication from necessity of easement other than right of way. 8 L.R.A.(N.S.) 328. 

Creation of easements of light and air by severance of tract of land with apparent 
benefit existing. 26 L.R.A.(N.S.) 369. 

As to similar provision in Cal. Civ. Code, § 1104, see Cave v. Crafts, 53 Cal. 135; 
Blum v. Weston, 102 Cal. 362, 41 Am. St. Rep. 188, 36 Pac. 778; Jones v. Sanders, 138 
Cal. 405, 71 Pac. 506; Pendola v. Ramm, 138 Cal. 517, 71 Pac. 624. 


§ 5521. Covenants implied from use of word ‘‘ grant.’’ From the use of 
the word ‘‘ grant ’’ in any conveyance by which an estate of inheritance or fee 
simple is to be passed the following covenant and none other, on the part 
of the grantor for himself and his heirs to the grantee, his heirs and assigns, 
are implied unless restrained by express terms contained in such conveyance: 

1. That previous to the time of the execution of such conveyance the 
grantor has not conveyed the same estate, or any right, title or interest therein 
to any person other than the grantee. 

2. That such estate is at the time of the execution of such conveyance 
free from incumbrances done, made or suffered by the grantor or any person 
claiming under him. Such covenants may be sued upon in the same manner 
as if they had been expressly inserted in the conveyance. [R. C. 1905, § 4976; 
Civ. C. 1877, § 628; R. C. 1899, § 3539.] 


Deed may omit covenants of warranty and grantor is bound by such covenants as he 
chooses to insert in addition to those implied by word “grant.” Citizens’ Bank v. Shaw, 
14 S. D. 197, 84 N. W. 779. 

Rule that grantee in quitclaim deed of realty takea subject to prior equities not 
applicable to bill of sale of personalty given and intended as mortgage. Rosenbaum v. 
Foss, 14 S. D. 184, 56 N. W. 114. 

Wife joining in quitclaim deed not purporting to convey fee-simple title is not within 
statute, so that her after-acquired title will not pass to grantee. State v. Kemmerer, 14 
8. D. 169, 84 N. W. 771. 

Implied covenant raised by word “grant” is restrained by express covenant egainst 
incumbrances, limited by its terms. Dunn v. Dietrich, 3 N. D. 3, 53 N. W. 81. 

Covenants implied in deeds. 2 Am. Dec. 234. 

As to similar provision in Cal. Civ. Code, § 1113, see Jeffers v. Easton, E. & Co., 113 
Cal. 345, 45 Pac. 680; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 51 Pac. 
2, hd Holzheier v. Hayes, 133 Cal. 456, 55 Pac. 968; Lyles v. Perrin, 134 Cal. 417, 
66 Pac. 472. 


§ 5522. Grant conclusive against whom. Every grant of an estate in real 
property is conclusive against the grantor and every one subsequently claim- 
ing under him, except a purchaser or incumbrancer who in good faith and 
for a valuable consideration, acquires a title or lien by an instrument that 
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is first duly recorded. ([R. C. 1905, § 4977; Civ. C. 1877, § 629; RB. C. 1899, 

3540. 

; ae of land from entryman before issuance of patent has title paramount to 
mortgagee after issuance, where grantee’s deed was recorded. Bernardy v. Colonial 
& U. 8. Mortg. Co., 17 8. D. 637, 106 Am. St. ‘Rep. 791, 98 N. W. 166. aa 
When grantees become liable upon covenants. 47 Am. Hep: 473. : 
As to similar provision in Cal. Civ. Code, § 1107, see Foorman v. Wallace, 75 Cal. 
552, 17 Pac. 680; Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; 
Riley v. Martinelli, 97 Oal. 575, 21 L.R.A. 33, 33 Am. St. Rep. 209, 32 Pac. 579; Adler 
v. Sargent, 109 Cal. 42, 41 Pac. 799; Murphy v. Clayton, 113 Cal. 153, 45 Pac. 267. 

§ 5523. Grant valid pro tanto. A grant made by the owner of an estate 
for life or years, purporting to transfer a greater estate than he could law- 
fully transfer, does not work a forfeiture of his estate, but passes to the 
grantee all the estate which the grantor could lawfully transfer. [R. C. 1905, 
§ 4978; Civ. C. 1877, § 680; R. C. 1899, § 3541.] 

§ 5524. Title to highway. A transfer of land bounded by a highway passes 
the title of the person whose estate is transferred to the soil of the highway 
in front to the center thereof unless a different intent appears from the grant. 
[R. C. 1905, § 4979; Civ. C. 1877, § 681; R. C. 1899, § 3542.] 

Conveyance of property fronting on highway is presumed to carry title to center 


gee unless the fee is expressly reserved. Sweatman v. Bathrick, 17 S. D. 138, 95 
. W. 422. 


Construction of deed when lands are bounded by streets or highways. 23 Am. Rep. 233. 
Grants of parcel abutting on abandoned street as carrying grantor’s title to fee of 
former street. 32 L.R.A.(N.S.) 778. 

§ 5525. Attornment not necessary. Grants of rents or of reversions or of 
remainders are good and effectual without attornments of the tenants, but 
no tenant who before notice of grant shall have paid rent to the grantor must 
suffer any damage thereby. [R. C. 1905, § 4980; Civ. C. 1877, § 632; R. C. 
1899, § 3543. ] 

As to similar provision in Cal. Civ. Code, § 1111, see McDonald v. Hanlon, 79 Cal. 
442, 21 Pac. 861; Dreyfus v. Hart, 82 Cal. 621, 23 Pac. 193; Harris v. Foster, 97 Cal. 
292, 33 Am. St. Rep. 187, 32 Pac. 246. 

§ 5526. Lineal and collateral warranties abolished. Lineal and collateral 
warranties with all their incidents are abolished; but the heirs and devisees 
of any person who has made any covenant or agreement in reference to the 
title of, in or to any real property are answerable upon such covenant or 
agreement to the extent of the land descended or devised to them in the cases 
and in the manner prescribed by law. ([R. C. 1905, § 4981; Civ. C. 1877, § 633; 
R. C. 1899, § 3544. ] 

Instrument not purporting to convey fee simple not within this section. State v. 
Kemmerer, 14 S. D. 169, 84 N. W. 771. ° 

Action not maintainable against heir until claim has been presented for payment in 
due course of administration of estate. This section does not create new and inde- 
pendent cause of action against heirs, but simply declares remedy upon covenant of 
ancestors. Woods v. Ely, 7 8S. D. 471, 64 N. W. 531. 

Tax title subsequently acquired by vendor under warranty deed based on outstanding 
certificate inures to benefit of vendee. Zerfing v. Seelig, 12 S. D. 25, 80 N. W. 140. 

A wife not owner of the property, merely joining husband in quitclaim deed, not 
estopped to assert title in her own right subsequently acquired. State v. Kemmerer, 
15 8. D. 504, 90 N. W. 150. 

Barra to deed absolute in form. Bernardy v. Colonial & U. 8. Mortg. Co., 20 
§. D. 193, 105 N. W. 737. 

As to when sale of land by guardian of minors to corporation for railroad purposes 
passes unconditional fee title. Sherman v. Sherman, 23 S. D. 486, 122 N. W. 439. 

Indian’s warranty deed conveys valid title to land on which he subsequently receives 
laa ‘Simonson v. Monson, 22 S. D. 238, 117 N. W. 133; Bernardy v. Colonial & U. S. 

ortg. Co., 17 8. D. 637, 106 Am. St. Rep. 791, 98 N. W. 166. 

Liability of heirs on covenant or specialty debt of ancestor. 21 L.R.A. 90. 

§ 5527. Grant presumes fee simple title. A fee simple title is presumed 
to be intended to pass by a grant of real property unless it appears from the 
grant that a lesser estate was intended. [R. C. 1905, § 4982; Civ. C. 1877, 
§ 638; R. C. 1899, § 3545.] 

As to similar provision in Cal. Civ. Code, § 1105, see Klumpke v. Baker, 68 Cal. 559. 
10 Pac. 197; People v. Blake, 84 Cal. 611, 22 Pac. 1142, 24 Pac. 313; Painter v. Pasadena 
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Land & Water Co., 91 Cal. 74, 27 Pac. 539; Pellissier v. Corker, 103 Cal. 516, 37 Pac. 
465; Bates v. Howard, 105 Cal. 173, 38 Pac. 715. 


§ 5528. Grant takes effect on performance of condition. An instrument 
purporting to be a grant of real property to take effect upon a condition 
precedent passes the estate upon the performance of the condition. [RB. C. 


1905, § 4983; Civ. C. 1877, § 683; R. C. 1899, § 3546.] 
at are conditions precedent in deed. 102 Am. St. Rep. 366. 
cae of performance of conditions precedent and subsequent. 70 Am. St. 


§ 5529. After acquired title. When a person purports by proper instru- 
ment to grant property in fee simple and subsequently acquires any title or 
claim of title thereto the same passes by operation of law to the grantee or his 


successors. [R. C. 1905, § 4984; Civ. C. 1877, § 688; R. C. 1899, § 3547.] 

Subsequent acquired tax title based on certificate acquired prior to sale inures to 
benefit of vendee. Zerfing v. Seelig, 12 8. D. 25, 80 N. W. 140. 

Instrument not purporting to convey fee simple not within statute. Wife joining 
husband in such instrument not estopped to assert subsequently uired title. State 
v. Kemmerer, 14 S. D. 169, 84 N. W. 771; see also 15 8. D. 504, 90 N. W. 150. 

As to similar provision in Cal. Civ. Code, § 1105, see Klumpke v. Baker, 68 Cal. 559, 
mare Ae Re pies 141 Cal. 366, 74 Pac. 993. 

uisition of after-acquired title es el. 37 Am. Dec. 129; 54 Am. Dec. 635; 
41 Am. St. Rep. 722. eae ee 

When after-acquired title passes to grantee. 58 Am. Dec. 583. 

Effect of quitclaim deed upon after-acquired title. 35 L.R.A.(NS.) 1182. 

Right of grantor of mining claim to relocate same for his own benefit. 50 L.R.A. 186. 

Estoppel of one who executes deed as executor or administrator to set up an existing 
title in himself. 21 L.R.A.(N.S.) 60. 

Right of one receiving advancement and executing release of interest in estate to share 
in after-acquired property. 65 L.R.A. 578. 

Estoppel of heir to claim interest in expectancy from ancestor. 32 L.R.A. 597. 
seat of estoppel as applied to sale of expectancy by prospective heir. 33 L.R.A. 

, 281. 


tae Reconveyance when estate defeated by nonperformance of condition 
su uent. When a grant is made upon condition subsequent and is subse- 
quently defeated by the nonperformance of the condition, the person other- 
wise entitled to hold under the grant must reconvey the property to the 
grantor or his successors by grant duly acknowledged for record. [R. C. 1905, 
§ 4985 ; Civ. C. 1877, § 633; R. C. 1899, § 3548.] 

i ne precedent and subsequent, impossibility of performance. 70 Am. St. Bep. 

Conditions subsequent in deed. 31 Am. St. Rep. 46. 

mode of taking advantage of breaches of. 93 Am. St. Rep. 372. 
——what language creates. 57 Am. Rep. 63; 79 Am. St. Rep. 747. 
when and at whose instance may be avoided for a breach of. 44 Am. Dec. 748. 

§ 5581. Incumbrances defined. The term ‘‘ incumbrances ”’ includes taxes. 
assessments and all liens upon real property. [R. C. 1905, § 4986; Civ. C. 
1877, § 633; 1899, ch. 89; R. C. 1899, § 3549.] 

§ 5532. Liability of grantor. Whoever conveys real estate by deed or mort- 
gage containing a covenant that it is free from all incumbrances, when an 
incumbrance appears of record to exist thereon whether known or unknown to 
him shall be liable in an action of contract, to the grantee, his heirs, executors, 
administrators, successors, grantees or assigns, for all damages sustained in 
removing the same. [R. C. 1905, § 4987; Civ. C. 1877, § 633; 1899, ch. 89; B. C. 
1899, § 3549.] 

Effect of purchager’s knowledge of incumbrance in action for breach of covenant. 4 
L.R.A.(N.S.) 310; 32 L.R.A.(N.S.) 737. ; 

Will covenant of general warranty sustain action by remote grantee evicted under 
incumbrance, where deed also contains covenants against incumbrances not running 
with the land. 26 L.R.A.(N.S.) 1094. 

Actions for breach of covenant of seisin or of good right to convey, what damages 
recoverable in. 99 Am. Dec. 73. 

Damages recoverable for breach of warranty of title. 24 Am. St. Rep. 266. 
ee of damages in actions for breach of covenant of quiet enjoyment. 58 Am. 

p. : 
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CHAPTER 48. 
TRANSFERS OF PERSONAL PROPERTY. 


ARTICLE 1. MopE or TRANSFER, §§ 5533, 5534. 
*. WHAT OPERATES AS A TRANSFER, §§ 5535-5537. 
3. Girts, §§ 5538-5545. ; 


ARTICLE 1— MopDE oF TRANSFER. 


§ 5583. Ships and trusts. An interest in a ship or in an existing trust can 
be transferred only by operation of law or by a written instrument subscribed 
by the person making the transfer or by his agent. [R. C. 1905, § 4988; Civ. 
C. 1877, § 634; R. C. 1899, § 3550.) 

§ 5534. Other pergonalty. The mode of transferring other personal prop- 
erty by sale is regulated by the chapter on that subject in this code. [R. C. 
1905, § 4989; Civ. C. 1877, § 635; R. C. 1899, § 3551.] 


ARTIOLE 2.— WHAT OPERATES AS A TRANSFER. 


§ 5535. When title passes. The title to personal property sold or exchanged 
passes to the buyer whenever the parties agree upon a present transfer and 
the thing itself is identified, whether it is separated from other things or not. 


[R. C. 1905, § 4990; Civ. C. 1877, § 686; RB. C. 1899, § 3552.] | 
As to what constitutes executory contract for sale of personalty. Lumley v. Miller, 
23 S. D. 16, 119 N. W. 1014. a 
Separation ie immaterial on sale of personal property mixed with like property, where 
aoa identified. O’Keefe v. Leistikow, 14 N. D. 355, 104 N. W. 515, 9 A. & E. Ann. 
as. 25. 
A bona fide purchaser for value of personal property obtains good title even though 
vendor’s title obtained by fraud. Tetrault v. O’Connor, 8 N. D. 15, 76 N. W. 225. 
Implied notice of transfer of negotiable paper chargeable to maker. Otherwise as to 
ordinary debt. Hollinshead v. Stuart & Co., 8 N. D. 35, 77 N. W. 89. ene 
If there is no condition in agreement permitting mortgagor to sell property as his 
own title passes to buyer and mortgagee could not recover possession. Mariner v. 
Patten, 28 S. D. 613, 132 N. W. 685. . 
Title to property does not pass so long as contract of sale made by agent. in excess 
, res hea remains executory. Westby v. J. I. Case Threshing Mach. Co., 21 N. D. 575, 
. W. 137. . ora 
Seller’s mistake as to identity of vendee, as affecting the passing of title to the goods 
sold. 13 L.R.A.(N.S.) 413. 
Effect of indorsing and mailing to purchaser a bill of lading, naming seller as con- 
signee, to pass title to purchaser. 34 L.R.A.(N.S.) 293. 
Sufficiency of selection or designation of goods sold out of larger lot. 26 L.R.A.(NS.) 5. 
As to similar provision in Cal. Civ. Code, § 1140, see Blackwood v. Cutting Packing 
Co., 76 Cal. 212, 9 Am. St. Rep. 199, 18 Pac. 248. 


§ 5536. When transfer by executory agreement operative. Title is trans- 
ferred by an executory agreement for the sale or exchange of personal prop- 
erty, only when the buyer has accepted the thing, or when the seller has com- 
pleted it, prepared it for delivery and offered it to the buyer, with intent to 
transfer the title thereto in the manner prescribed by the second subdivision 
of article 4 of chapter 54. [R. C. 1905, § 4991; Civ. C. 1877, § 637; R. C. 1899, 


§ 3553.1 

When title to personal property is transferred. Dowagiac Mfg. Co. v. Higinbotham, 
15 8. D. 547, 91 f. W. 330. 

Property not in being may be transferred; future earnings of a threshing rig may be 
mortgaged. Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. 682. 

Under executory contract. no title nasses until buyer accepts. Nichols & Shepard Co. 
v. Paulson, 6 N D. 400, 71 N. W. 136. 

As to what constitutes executory contract for sale of personalty. Lumley v. Miller, 23 
S. D. 16, 119 N. W. 1014. 

Until acceptance no title to threshing machine passes under agreement to purchase 
which provided that it might be returned if defective. Colean Mfg. Co. v. Feckler, 20 
N. D. 188, 126 N. W. 1019. 

Provision for payment of installments of price of article during construction as ipdi 
cating intention to vass title. 2 B. R. C. 646. : 
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Necessity of delivery of goods sold to pass title. 17 L.R.A. 177. 

Right of purchasers of, or creditors pa He sold for cash, but delivered 
without payment. 13 L.R.A.(N.S.) 696; 29 L.R.A.(N.S.) 709. 

Effect of premature delivery to pass title to purchaser. 31 L.R.A.(N.S.) 942. 

Effect on sale, of destruction of property after actual or constructive delivery, pre 
venting the ascertainment of the price according to the terms of the contract. 19 
L.R.A.(N.8.) 197. 

When title passes under consignment of goods for sale with provision in effect that 
consignee purchase balance of consignment. 39 L.R.A.(N.S.) 620. 

Passing of title to property by delivery thereof to a carrier for transportation to 
consignee or vendee. 22 L.R.A. 415. 

Where title passes upon shipment of intoxicating liquor C. O. D. 2 L.R.A.(N.S.) 

* 383; 24 L.R.A.(N.8.) 143. 

Passing of title to eonienee on delivery to carrier as affected by provisions of dill of 
lading and attachment of draft thereto. 2 L.R.A.(N.S.) 79. 

When title passes where vendor consigns goods to himself and vendee is to be notified 
of their arrival and to receive them upon payment of draft. 39 L-R.A.(N.8.) 309. 

Passing of title by delivery f.0. b. 62 ERA. 802; 83 L.R.A.(N.S.) 54. , 


§ 5537. Transfer by agent. When the possession of personal property 
together with the power to dispose thereof is transferred by its owner to 
another person an executed sale by the latter, while in possession, to a buyer 
in good faith and in the ordinary course of business for value, transfers to 
such buyer the title of the former owner, though he may be entitled to rescind 
and does rescind the transfer made by him. [R. C. 1905, § 4992; Civ. C. 1877, 


§ 688; R. C. 1899, § 3554.] 
Delivery of goods for sale on commission does not constitute sale. Gilman v. Gilby 
Township, 8 N. D. 627, 80 N. W. 889. 
Title to property does not pass so long as contract of sale made by agent in excess of 
epee remains executory. Westby v. J. I. Case Threshing Mach. Co., 31 N. D. 575, 
1 . W. 137. 


ARTIOLE 3.— GIFTS. 


§ 5588. Gift defined. A gift is a transfer of personal property made volun- 
tarily and without consideration. [R. C. 1905, § 4993; Civ. C. 1877, § 639; 


RB. C. 1899, § 3555.] 

Execution and delivery of written assignment delivery of property itself. Luther v. 
Hunter, 7 N. D. 544, 75 N. W. 916. 

Delivery must clearly appear. Luther v. Hunter, 7 N. D. 544, 75 N. W. 916. 

Where husband takes property in name of wife that fact alone and unexplained raises 
Sater haan of gift; presumption may be overcome by evidence to contrary. Bem v. 

, 48. D. 138, 55 N. W. 1102. 

Gift of check. 18 L.R.A. 855; 27 L.R.A.(N.S.) 308. 

Note as subject of gift by maker. 27 L.R.A.(NS.) 308. 

May a promissory note executed by a parent to a child be the subject of a valid 
gift by the former to the latter. 7 L.R.A.(N.S.) 156. 

Gift amounting to a disposition of property with intent to defraud, sustaining at- 
tachment. 30 L.R.A. 476. 

Gift by testator as ademption of general legacy to donee. 38 L.R.A.(NS.) 588. 

Does donor’s expectation that donee will allow him to share in the benefit of the 
property raise an implied trust to that effect. 24 L-R.A.(N.S.) 1043. 

Conveyances which must be regarded as gift. 65 Am. St. Rep. 738. 

Parol gift as conveyance. 67 LRA. 461. 

Degree of proof necessary to establish parol gift of real estate. 9 L.R.A.(N.S.) 508. 

As to similar provision in Cal. Civ. Code, § 1146, see Yosemite Stage & Turnp. Co. v. 
Dunn, 83 Cal. 264, 23 Pac. 369; Knight v. Tripp, 121 Cal. 674, 54 Pac. 267; Calkins 
v. Equitable Bldg. & L. Asso., 126 Cal. 531, 59 Pac. 30; Pullen v. Placer County Bank, 
138 Cal. Bad 94 Am. St. Rep. 19, 66 Pac. 740, 71 Pac. 83; Driscoll v. Driscoll, 143 Cal. 
528, 77 Pac. 471. 


§ 5539. Requisites of valid verbal gift. A verbal gift is not valid unless 
the means of obtaining possession and control of the thing are given, nor, 
if it is capable of delivery, unless there is an actual or symbolical delivery 
of the thing to the donee. [R. C. 1905, § 4994; Civ. C. 1877, § 640; R. C. 


1899, § 3556.] 
To constitute a gift inter vivos delivery must clearly appear. Luther v. Hunter, 
7 N. D. 544, 75 N. W. 916. 
Delivery sufficient to support gift. 50 Am. Rep. 178. 
When deposit in bank amounts to gift. 23 Am. Rep. 451, 
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Gift of deposit of money in bank in the name of another. 89 Am. Rep. 310. 

Gifts by an assignment of a fund or by check on a bank. 26 Am. Rep. 684. 

Effect of delivery of bank book to sustain gift of money in bank. 18 L.R.A, 171; 
ei 700. eee 

ivery necessary to complete gift of a savings bank account when the is 
already in the possession of the donee. 17 L.R.A.(N.S.) 181. . 

Effect of delivery of order for savings account without a book to complete a gift 
of the account. 22 L.R.A.(N.S8.) 568. 

Necessity of actual delivery of certificate to complete gift of shares of stock. 29 
L.R.A.(N.S.) 166. 

Sufficiency of constructive delivery to sustain gift causa mortis. 18 L.R.A. 170. 

Transfer of key to receptacle as delivery of possession sustaining gift of contents. 
40 L.R.A.(N.S.) 901. 

Retention or resumption of possession by donor as affecting gift. 32 L.R.A.(N.S.) 219 

Undelivered written transfer or assignment of property as gift. 21 LJR.A. 693. 

Gift to a elass, who entitled to take. 73 Am. St. Rep. 413. 

Subsequent lunacy of donor as affecting incomplete gift. 34 L.R.A. 297. 

As to similar provision in Cal. Civ. Code, § 1147, see Ruiz v. Dow, 113 Cal. 490, 45 
Pac. 867; Hart v. Ketchum, 121 Cal. 426, 53 Pac. 931; Knight v. Tripp, 121 Cal. 674, 
54 Pac. 267; Pullen v. Placer County Bank, 138 Cal. 169, 94 Am. St. Rep. 19, 66 Pac. 
740, 71 Pac. 83; Driscoll v. Driscoll, 143 Cal. 528, 77 Pac. 471. Sess, oes 

§ 6540. Irrevocable. Exception. <A gift, other than a gift in view of death, 
cannot be revoked by the giver. [R. C. 1905, § 4995; Civ. C. 1877, § 641; R. C. 


1899, sae 
vocability of gift. 11 L.R.A. 687; 2 L.R.A.(N.S.) 285. 
Retention or resumption of possession by donor as affecting gift. 82 L.R.A.(N.8.) 219. 
Specific performance of gift. 23 Am. Dec. 429. ; 

§ 5541. In view of death defined. A gift in view of death is one which 
is made in contemplation, fear or peril of death and with intent that it shall 
take effect only in case of the death of the giver. [R. C. 1905, § 4996; Civ. C. 
1877, Q 642; R. C. 1899, § 3558. ] 

ift causa mortis. 99 Am. St. Rep. 890. 

——delivery sufficient to support. 50 Am. Rep. 178; 18 L.R.A. 170. 

——of money on deposit in savings bank. 26 Am. Rep. 684; 48 Am. Rep. 506. 

——of promissory note. 26 L.R.A. 305. 
Peres! ri and other choses in action payable to order. 23 Am. Dec. 600; 25 

Cc. . 

“ to similar provision in Cal. Civ. Code, § 1149, see Zeller v. Jordan, 105 Cal. 143, 
38 Pac. 640. 

§ 5542. When presumed. A gift made during the last illness of the giver or 
under circumstances which would naturally impress him with an expecta- 
tion of speedy death is presumed to be a gift in view of death. [R. C. 1905, 
§ 4997; Civ. C. 1877, § 643; BR. C. 1899, § 3559.] 

As similar provision in Cal. Civ. Code, § 1150, see Knight v. Tripp, 121 Cal. 
674, 54 Pac. 267. 

§ 65543. Revocable. Rights of purchaser. A gift in view of death may 
be revoked by the giver at any time and is revoked by his recovery from the 
illness or escape from the peril under the presence of which it was made or 
by the occurrence of any event which would operate as a revocation of a 
will made at the same time; but when the gift has been delivered to the 
donee the rights of a bona fide purchaser from the donee before the revoca- 
tion shall not be affected by the revocation. [R. C. 1905, § 4998; Civ. C. 1877, 
§ 644; R. C. 1899, § 3560.] ' 

As to similar provision in Cal. Civ. Code, § 1151, see Adams v. Atherton, 132 Cal. 
164, 64 Pac. 283. 

§ 5544, Not affected by will. <A gift in view of death is not affected by 
a@ previous will; nor by a subsequent will unless it expresses an intent to 
revoke the gift. [R. C. 1905, § 4999; Civ. C. 1877, § 645; R. C. 1899, § 3561.] 

§ 5545. Treated as a legacy as to creditors. A gift in view of death must 
be treated as a legacy so far as relates only to the creditors of the giver. 
[R. C. 1905, § 5000; Civ. C. 1877, § 646; R. C. 1899, § 3562.] 

Subject of gift causa mortis forms no part of donor’s estate; personal representative 
rh ae except when necessary to pay debts. Seybold v. Bank, 5 N. D. 460, 
Recovery of gift by administrator for benefit of creditors. Bright v. Ecker, 9 S. D. 
192, 68 N. W. 326. 
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CHAPTER 49. 
RECORDING TRANSFERS. 


ARTIOLE 1. WHAT May BE RECORDED, §§ 5546-5552. 
2. REGISTRATION OF Farm Names, §§ 5553-5556. 
3. MovE oF REcorRDING, §§ 5557-5562. 
4. PRooF aND ACKNOWLEDGMENT OF INSTRUMENTS, §§ 5563-5593. 
5. Errect oF RECORDING OR THE WANT THEREOF, §§ 5594-5598. 


ARTICLE 1.— WHaT May BE RECORDED. 


§ 5546. What may be recorded. 1. Any instrument or judgment affecting 
the title to or possession of real property may be recorded under this chapter. 

2. Judgments affecting the title to or the possession of real property, 
authenticated by the certificate of the clerk of court in which such Judg- 
ments were rendered, may be recorded without acknowledgments or further 
proof. 

8. Letters patent from the United States, duplicate final registers’ receipts, 
or certificates, from the United States land offices, contracts between the 
state and purchasers of school and institution lands for the purchase and 
sale of such lands and assignments of such contracts, when such assignments 
have been approved by the board of university and school lands, may be 
recorded without acknowledgment or further proof; and certified copies of 
such patents and duplicate final registers’ receipts or certificates, certified and 
proved according to the laws of the United States and of this state in such 
manner as to entitle them to admission as evidence in the courts of this state 
are likewise entitled to be recorded without acknowledgment or further proof, 
and when so recorded shall be notice in like manner and to the same extent 
as the originals thereof would have been if the same had been recorded, and 
the record of all such instruments, or copies thereof, heretofore recorded 
which are certified in accordance therewith, is hereby validated, and from 
the taking effect of this article such record shall operate as notice to the 
same extent as hereinbefore provided for such certified copies of such instru- 
ments to be hereafter recorded. [1911, ch. 258; R. C. 1905, § 5001; Civ. C. 


1877, § 647; 1879, ch. 47, § 1; R. C. 1899, § 3563; 1905, ch. 159.1 
nd for deed may be recorded; notice to public of its contents. Shelly v. Mikkelson, 
5 N. D. 22, 63 N. W. 210. 
Lease as conveyance within meaning of recording statutes. 24 L.R.A.(N.S.) 879. 
Right of abstracters to have access to public records. 124 Am. St. Rep. 911. 


§ 5547. Abstract .prima facie evidence of title. In any and all cases where 
the records of deeds, mortgages, liens, judgments and instruments of like 
nature in any county have been lost or destroyed, the abstract of a regular 
bonded abstractor or abstractors of said county in which the same are lost 
or destroyed shall be deemed prima facie evidence of title and any regularly 
certified abstract may be recorded as are other instruments. [1907, ch. 2.] 

§ 5548. Prerequisites to record. Before an instrument can be recorded 
unless it belongs to a class provided for in either section 5001 or 5032 its exe- 
cution must be acknowledged by the person executing the same, or if exe- 
cuted by a corporation, by the person authorized to execute it by sections 4969 
and 4970, or proved by a subscribing witness, or as provided in sections 5019 
and 5020, and the acknowledgment or proof certified in the manner prescribed 
by article 3 of this chapter. [R. C. 1905, § 5002; Civ. C. 1877, § 648; R. C. 
1895, § 3564.] 

Record of instrument recorded without prescribed acknowledgment not constructive 


notice. Cannon v. Deming, 3 S. D. 421, 53 N. W. 863; American Mort. Co. v. Live Stock 
Co., 10 N. D. 290, 86 N. W. 965. 


No deed recorded except upon proper certificate of acknowledgment. Wambole v. 
Foote, 2 D. 1. 2 N. W. 239. 
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Mortgage must be acknowledged in order to be recorded. N. W. L. & B. Co. v. Jonason, 
11 S. D. 566, 79 N. W. 840. 

Conveyance of homestead by husband and wife not required to be acknowledged, 
except for purpose of record. First Nat. Bank v. Prior, 10 N. D. 146, 86 N. W. 362. 

Instrument executed in foreign state cannot be recorded unless it shows that officer 
taking acknowledgment had power. Goss v. Herman, 20 N. D. 295, 127 N. W. 78. 


§ 5549. When proved instrument recorded. An instrument proved and 
certified pursuant to sections 5571 and 5572 may be recorded in the proper 
office if the original is at the same time deposited therein to remain for public 
inspection, but not otherwise. [R. C. 1905, § 5003; Civ. C. 1877, § 649; R. C. 
1899, § 3565.] 

§ 5550. Transfers by way of mortgage. Transfers of or liens on property | 
by way of mortgage are required to be recorded in the cases specified in the 
chapter on mortgages. [R. C. 1905, § 5004; Civ. C. 1877, § 650; R. C. 1895, 
§ 3566. ] 


As to similar provision in Cal. Civ. Code, § 1164, see Cardenas v. Miller, 108 Cal. 250, 
49 Am. St. Rep. 84, 39 Pac. 783, 41 Pac. 472. 


§ 5551. Variation in spelling, etc. Affidavit to cure. Wherever, in the 
record of title to real estate, in the office of the register of deeds of any 
county of this state, there appears in the chain of title any variation in the 
spelling of the names of any persons appearing in such chain of title, or any 
instruments affecting the title to real estate, or where any grantor, mortgagor, 
vendor, lessor or other maker of any such instruments signs without the 
joinder of the spouse, any person may make an affidavit setting forth therein 
that he is personally cognizant of the facts stated by him in such affidavit, 
and may state. the identity of any person appearing in such chain of title 
under names varying in the spelling thereof, or in the use of initials, and 
such affidavit may also state whether or not, at the time of the transfer or 
incumbrance, to which the affidavit relates, that the land described therein 
was or was not the homestead of the grantors, mortgagors or vendors or the 
person whose title is divested or incumbered, wholly or in part, or in any 
way affected by such transfer or conveyance. (1909, ch. 220, § 1.] 

§ 5552. Affidavit entitled to record. The affidavit provided for in section 
5551, duly verified according to law, and containing a description of the land 
to which it relates, may be recorded in the office of the register of deeds of 
any county in this state, in the proper book of miscellaneous records, in such 
office. [1909, ch. 220, § 2.] 


ARTIOLE 2.— REGISTRATION OF Farm NAMES. 


§ 5553. Registration of farm names authorized. Certificate. Any owner of 

a farm in the state of North Dakota may have the name of his farm, together 
‘ with a description of his land to which said name applies, recorded in a 
register kept for that purpose in the office of the register of deeds of the 
county in which said farm is located, and said register of deeds shall furnish 
to such land owner a proper certificate setting forth said name and the descrip- 
tion of such land. When any name shall have been recorded as the name of 
any farm in such county, such name shall not be recorded as the name of any 
other farm in the same county. [1913, ch. 164, § 1.] 

§ 5554. Fee. Any person having the name of his farm recorded, as pro- 
vided in this act, shall first pay to the register of deeds a fee of one dollar, 
which fee shall be paid to the county treasurer in the same manner as other 
fees are paid to the county treasurer by the register of deeds, and credited to 
the special salary fund. [1913, ch. 164, § 2.] 

§ 5555. Transfer of farm may include registered name. When any owner 
of a farm, the name of which has been recorded as provided in this article, his 
heirs, executors or administrators, transfers by deed or otherwise, the whole 
of such farm, such transfer may include the registered name thereof; but if it 
is desired to transfer only a portion of such farm, then in that event the reg- 
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istered name thereof shall not be transferred to the purchaser unless so stated 
in the deed of conveyance. [1913, ch. 164, § 3.] 

8 5556. Cancellation of registered name. Fee. Whenever any owner of a 
registered farm, his heirs, executors or administrators, desires to cancel the 
registered name thereof, the same shall be accomplished in the same manner 
as now provided for cancellation of real estate mortgages. For such service 
the register of deeds shall be paid a fee of fifty cents, which shall be paid to 
the county treasurer in the same manner as other fees herein provided for. 
[1918, ch. 164, § 4.] 


ARTICLE 3.— MoDE oF RECORDING. 


§ 5557. Where recorded. Fee indorsed. Instruments entitled to be recorded 
must be recorded by the register of deeds of the county in which the real 
property affected thereby is situated. The register must in all cases indorse 
the amount of his fee for the recording on the instruments recorded. ([R. C. 
1905, § 5005; Civ. C. 1877, § 651; BR. C. 1899, § 3567.] 


Instrument filed for record when deposited with the register of deeds and proper fee 

an ae v. Rhoda Twp., 6 8. D. 640, 63 N. W. 158; Stone v. Crow, 2 8. D. 525, 51 

- W. 335. 

Where grantee’s agent delivered deed for record, his subsequent unauthorized with- 
drawal before eesord will not affect operation as recorded instrument. Parish v. 
Mahany, 10 S. D. 276, 73 N. W. 97, 65 Am. St. Rep. 715. 

Unless party is actually misled by error in record of instrument, no rights are affected 
by such mistake. Citizens’ Bank v. Shaw, 14 8. D. 197, 84 N. W. 779. 

Mortgage containing power of sale may be foreclosed by advertisement although re- 
ae officer omitted to transcribe such power. Shelby v. Bowden, 16 8. D. 531, 94 

. W. 416. 


§ 5558. When deemed recorded. An instrument is deemed to be recorded 
when, being duly acknowledged or proved and certified, it is deposited in the 
register’s office with the proper officer for record. [R. C. 1905, § 5006; Civ. 
C. 1877, § 651; BR. C. 1899, § 3568.] 


Public officer presumed to perform such duties as law ressly imposes. Instru- 
ment delivered to register of deeds and placed by him in file box presumed to have 
been filed yd te no filing mark on instrument. Coler v. Rhoda School Township, 6 
8S. D. 640, 63 N. W. 158. 

Where grantee’s agent had delivered a deed for record, his subsequent, unauthor- 
ized act in directing its return did not affect its operation as a recorded instrument. 
Parrish v. Mahany, 10 S. D. 276, 73 N. W. 97. 

Grantee regarded as having discharged his entire duty when instrument delivered 
for record, and subsequent mistake of register of deeds, which does not actually mis- 
lead, does not affect operation as recorded instrument. Citizens Bank v. Shaw, 14 
S. D. 197, 84 N. W. 779. 

What constitutes filing of papers. 15 Am. St. Rep. 294. 

Federal courts following state decisions as to construction and effect of recording 
acts. 40 L-R.A.(N.S.) 420. 

Effect of failure to pay registration tax or fee. 42 L.R.A.(N.8.) 146. 

As to similar provision in Cal. Civ. Code, § 1170, see Watkins -v. Wilhoit, 4 Cal. 
Unrep. 450, 35 Pac. 646; Watkins v. Wilhoit, 104 Cal. 395, 38 Pac. 53; Edwards v. Grand. 
121 Cal. 254, 53 Pac. 796; Cady v. Purser, 131 Cal. 552, 82 Am. St. Rep. 391, 63 Pac. 844. 


§ 5559. Instruments in unorganized counties, where recorded. The unorgan- 
ized counties of the state in any judicial subdivision are hereby attached to 
and made a part of the county where the court is held for such subdivision 
for the purpose of filing and recording all deeds, mortgages and other instru- 
ments, so long as such counties remain unorganized and the filing and record 
of all such deeds, mortgages and other instruments heretofore made in the 
manner herein provided for are hereby declared to be legal and valid. [R. C. 
1905, § 5007; 1881, ch. 121, § 1; R. C. 1899, § 3569.] 

§ 5560. Separate books for grants and mortgages. Grants, absolute in terms, 
are to be recorded in one set of books and mortgages in another. [R. C. 1905, 
§ 5008 ; Civ. C. 1877, § 652; R. C. 1899, § 3570.] 


Deed absolute in form, although intended as mort , is properly recorded in record 
of deeds. Merchants State Bank v. Tufts, 14 N. D. 238, 116 Am. St. Rep. 682, 103 
N. W. 760. 
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§ 5561. Duty of register. The duties of registers of deeds in respect to 
recording instruments are prescribed by statute. [R. C. 1905, § 5009; Civ. C. 
1877, 50°33 R. C. 1899, § 3571.] 

rete ; of ee of deeds for nonperformance or misperformance of his duties. 
Liability ot as of deeds for neglect, delay or mistake in registering or index- 
ing instrument affecting title to real property. 23 L.R.A.(N.8S.) 127. 

§ 5562. Transfers of vessels. The mode of recording transfers of vessels 
registered under the laws of the United States is regulated by acts of congress. 
[R. C. 1905, § 5010; Civ. C. 1877, § 654; R. C. 1899, § 3572.] 


ARTICLE 4.— PROOF AND ACKNOWLEDGMENT OF INSTRUMENTS. 


§ 5563. At any place in state, before whom. The proof or acknowledgment 
of an instrument may be made at any place within this state before a Justice 
or clerk of the supreme court, or notary public. [R. C. 1905, § 5011; Civ. C. 
1877, $ 655; B. C. 1899, § 3573.] 

alidity of acknowledgment taken over telephone. 30 L.R.A.(N.S.) 358. 

§ 5564. Within district in state, before whom. The proof or acknowledg- 
ment of an instrument may be made in this state within the judicial district, 
county, subdivision or city for which the officer was elected or appointed, 
before either: 

1. A judge or clerk of a court of record; or, 

2. A mayor of a city; or, 

3. A register of deeds; or, 

4. A justice of the peace; or, 

5. A United States circuit or district court commissioners; or, 

6. A county auditor. [R. C. 1905, § 5012; Civ. C. 1877, § 656; 1885, ch. 1, 
§1; BR. C. 1895, § 3574.] 

As to similar provision in Cal. Civ. Code, § 1181, see Ex bere Carpenter, 64 Cal. 
267, 30 Pac. 816; Malone v. Bosch, 104 Cal. 680, 38 Pac. 516. 


§ 5565. Without state, but within United States, before whom. The proof 
-or acknowledgment of an instrument may be made without the state, but 
within the United States and within the jurisdiction of the officer, before either: 

1. A justice, judge or clerk of any court of record of the United States. 

2. A justice, judge or clerk of any court of record of any state or terri- 
tory ; or, 

3. A notary public; or, : 

4, Any other officer of the state or territory where the acknowledgment is 
made, authorized by its laws to take such proof or acknowledgment. 

5. A commissioner appointed for the purpose by the governor of this state, 
pursuant to the political code. [R. C. 1905, § 5018; Civ. C. 1877, § 657; R. C. 
1899, § 3575.] | 

Signature of notary public need not be attested by certificate of officer of higher 
rank. Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 

Instrument executed in foreign state cannot be recorded unless it shows that officer 
taking acknowledgment had power. Goss v. Herman, 20 N. D. 295, 127 N. W. 78. 


§ 5566. Without the United States, before whom. The proof or acknowl- 
edgment of an instrument may be made without the United States before 
either : 

1. A minister, commissioner or charge d’affaires of the United States, resi- 
dent and accredited in the country where the proof or acknowledgment is 
made; or, 

2. A secretary of legation, consul, vice-consul or consular agent of the United 
States, resident in the country where the proof or acknowledgment is made; or, 

3. A judge, clerk, register or commissioner of a court of record of the 
country where the proof or acknowledgment is made; or 

4. A notary public of such country; or 

5. An officer authorized by the laws of the country where the proof or 
acknowledgment is taken, to take proof or acknowledgments; or, 
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6. When any of the officers mentioned in this article are authorized by law 
to appoint a deputy, the acknowledgment or proof may be taken by such 
deputy in the name of his principal, as deputy or by such deputy as deputy. _ 

All proofs or acknowledgments taken according to the provisions of this 
chapter prior to the taking effect of this section are hereby declared to be 
sufficiently authenticated and to be entitled to record, and all such records 
hereafter made shall be notice of the contents of the instruments so recorded. 
[R. C. 1905, § 5014; Civ. C. 1877, § 658; 1889, ch. 4, § 1; R. C. 1895, § 3576; 
1901, ch. 3; 1903, ch. 1.] 

sore of consul to take acknowledgment of deeds and powers of attorney. 45 L.R.A. 


499 

ick What knowledge officer taking acknowledgment must have. The 
acknowledgment of an instrument must not be taken, unless the officer taking 
it knows or has satisfactory evidence on the oath or affirmation of a credible 
witness that the person making such acknowledgment is the individual who 
is described in and who executed the instrument; or, if executed by a cor- 
poration. that the person making such acknowledgment is authorized to make 
it as provided in sections 5512 and 5518. [R. C. 1905, § 5015; Civ. C. 1877, 
§ 659; BR. C. 1895, § 3577. ] 

ee by married woman. Wambole v. Foote, 2 D. 1, 2 N. W. 239. 

Recorded deed without prescribed certificate not constructive notice. Cannon v. 
Deming, 3 8. D. 421, 53 N. W. 863. 

Deputy sheriff may, in his principal’s name, execute and acknowledge certificate of 
Bale. ilson v. Russell, 4 D. 376, 31 N. W. 645. 

Certificate of acknowledgment by officer of corporation, which does not state that 
person signing same was known to him to be such officer, is insufficient. Holt v. 
Trust Co., 11 S. D. 456, 78 N. W. 947. 

Proof of execution of chattel mortgage, when in issue and subscribing witnesses are 
absent. Brynjolfson v. Elevator Co., 6 N. D. 450, 71 N. W. 555, 66 Am. St. Rep. 612. 

Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
Same. Erickson v. Conniff, 19 S. D. 41, 101 N. W. 1104. 

Sufficiency of notary’s certificate of acknowledgment by corporation. State v. 
Coughran, 19 8. D. 271, 103 N. W. 31. 

Validity of acknowledgment taken over telephone. 30 L.R.A.(N.S.) 358. : 

Acknowledgment of deed executed by attorney in fact or agent. 41 L.R.A.(N.S.) 823. 

Impeachment of certificate of acknowledgment. 41 L.R.A.(N.S.) 1161. 

Sufficiency of evidence to impeach certificate of acknowledgment of deed, 6 
L.R.A.(N.8.) 443. 

Effect of defective acknowledgment on marketability of title. 38 L.R.A.(N.S.) 20. 

As to similar provision in Cal. Civ. Code, § 1185, see Hatton v. Holmes, 97 Cal. 208, 
31 Pac. 1131; Joost v. Craig, 131 Cal. 504, 82 Am. St. Rep. 374, 63 Pac. 840. 


§ 5568. Conveyance by married woman. A conveyance or other instru- 
ment executed by a married woman has the same effect as if she was unmarried 
and may be acknowledged in the same manner. [R. C. 1905, § 5016; Civ. C. 
1877, § 661; 1881, ch. 2, § 2; R. C. 1895, § 3578.) 

orm and sufficiency of certificate of married woman’s acknowledgment. 45 
L‘R.A.(N.S.) 1109. 
As to similar provision in Cal. Civ. Code, § 1187, see Wedel v. Herman, 59 Cal. 
507; Loupe v. Smith, 123 Cal. 491, 56 Pac. 254. 

§ 5569. How proof made, when not acknowledged. Proof of the execution 
of an instrument, when not acknowledged may be made either: 

1. By the party executing it, or either of them; or, 

2. By a subscribing witness; or, 

3. By other witnesses in cases mentioned in sections 5019 and 5020. [R. C. 
1905, A eget ; Civ. C. 1877, § 662; R. C. 1899, § 3579.] 


is and two following sections inapplicable to proof of execution of note. Mississippi 
Lumber & Coal Co. v. Kelly, 19 & D. 577, 104 N. W. 265, 9 A. & E. Ann. Cas. 449. 


§ 5570. Knowledge required by officer taking proof. If, by a subscribing 
witness, such witness must be personally known to the officer taking the proof 
to be the person whose name is subscribed to the instrument as a witness, or 
must be proved to be such by the oath of a credible witness. The subscribing 
witness must prove that the person whose name is subscribed to the instrument 
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as a party is the person described in it, and that such person executed it, and 
that the witness subscribed his name thereto as a witness. ([R. C. 1905, 
§ 5018; Civ. C. 1877, § 662; BR. C. 1899, § 3580.] 

§ 5571. When other proof received. The execution of an instrument may 
be established by proof of the handwriting of the party and of a subscribing 
witness, if there is one, in the following cases: 

1. When the parties and all the subscribing witnesses are dead; or, 

2. When the parties and all the subscribing witnesses are nonresidents of 
the state; or, 

3. When the place of their residence is unknown to the party desiring the 
proof, and cannot be ascertained by the exercise of due diligence; or, 

4. When the subscribing witness conceals himself, or cannot be found by 
the officer by the exercise of due diligence in attempting to serve a subpoena 
or attachment; or 

5. In case of the continued failure or refusal of the witness to testify for 
the space of one hour after his appearahce. [R. C. 1905, § 5019; Civ. C. 1877, 
§ 663; R. C. 1899, § 3581.] : 

§ 5572. What proof must show. The evidence taken under the preceding 
section must satisfactorily prove to the officer the following facts: 

1. The existence of one or more of the conditions mentioned therein; and, 

2. That the witness testifying knew the person whose name purports to be 
subscribed to the instrument as 4 party, and is well acquainted with his 
signature and that it is genuine; and, 

3. That the witness testifying personally knew the person who subscribed 
the instrument as a witness, and is well acquainted with his signature and that 
it is genuine; and, 

4. The place of residence of the witness. [R. C. 1905, § 5020; Civ. C. 1877, 
§ 664; R. C. 1899, § 3582. ] 

§ 5573. Contents of certificate. An officer taking proof of the execution of 
an instrument must, in his certificate indorsed thereon or attached thereto, 
set forth all the matters required by law to be done or known by him or proved 
before him on the proceeding, together with the names of all the witnesses 
examined before him, their places of residence respectively, and the substance. 
of their evidence. [R. C. 1905, § 5021; Civ. C. 1877, § 665; R. C. 1899. § 3583.] 

§ 5574. Forms of certificates. An officer taking the acknowledgment of an 
instrument must indorse thereon or attach thereto a certificate substantially in 
the forms hereinafter prescribed. 

1. Such certificate of acknowledgment, unless it is otherwise in this article 
provided, must be in substantially the following form: 


DEALC OL :4.o4 bomcioe ewes } 
County of .............: ies 

On this day ........ day of ........ in the year .... before me personally 
ADDCALEO. 66h iidsiadccieesrmenas , known to me (or proved to me on the oath of 
er eee ) to be the person who is described in and who executed the 


within instrument, and acknowledged to me that he (or they) executed the 
same. 

2. The certificate of acknowledgment of an instrument executed by a cor- 
poration must be substantially in the following form: 


DUALG OL i cwaas nee cues } 
County of .............. BB. 

On this ............ day Of scakvsusecws , in the year ...., before me oe 
insert the name and ali of the officer), personally appeared se aeGae ee 
known to me (or proved to me on the oath of ............ ) to be the presi- 


dent (or the secretary) of the corporation that is described in and that executed 
the within instrument, and acknowledged to me that such corporation 
executed the same. 
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3. The certificate of acknowledgment by an attorney in fact must be sub- 
stantially in the following form: 


State of .......ccccecees 


OM CIS «saa sseiere day of .......+++e-, in the year ...., before me (here 
insert the name and quality of the officer), personally appeared ............ ; 
known to me (or proved to me on the oath of ............ ) to be the person 
who is described in and whose name is subscribed to the within instrument as 
the attorney in fact of ............ and acknowledged to me that he sub- 
scribed the name of ............ thereto as principal and his own name as 
attorney in fact. | 

4. All acknowledgments of deeds or other instruments in writing made by 
any deputy sheriff of this state shall be made substantially according to the 
following form: 


State Of .cs.esiow tdddews ; 
County of ......... Pree "fs. 

On this ............ day of ............, in the year .... before me, & 
ee ne , 1n and for said county, personally appeared ............++; 


known to me to be the person who is described.in and whose name is sub- 
scribed to the within instrument as deputy sheriff of said county and acknow!l- 
edged to me that he subscribed the name of ............ .... thereto as 
sheriff of said county and his own name as deputy sheriff. [R. C. 1905, 
§ 5022; Civ. C. 1877, § 666; 1887, ch. 2, § 1; BR. C. 1899, § 3584.] 
Certificate of acknowledgment must substantially conform to statute. Cannon Vv. 
Deming, 3 8. D. 421, 53 N. W. 863; Holt v. Trust Co., 11 S. D. 456, 78 N. W. 947. 
Recitals of certificate are evidence without further proof. N. W. Loan Co. v. Jonasen, 
11 8. D. 566, 79 N. W. 840. | 
PO eis defects in certificate of acknowledgment fatal and when not. 108 Am. St. Rep. 
Sufficiency of abbreviation to show official character of officer. 14 L.R.A. 815. 
Effect of grammatical defects in certificates of acknowledgment. 11 L.R.A.(N.8.) 643. 
Conclusiveness of certificate of acknowledgment. 1 Am. Dec. 81; 54 Am. St. Rep. 150. 
Amending and perfecting certificates of acknowledgment. 52 Am. Dec. 519. 
Right to attach or correct certificate of acknowledgment after date of acknowledg- 
ment. 22 L.R.A.(NS.) 216. 
Leaving blank for name of party in certificate of acknowledgment. 19 L.R.A. 279. 
Presumption as to time of alteration in acknowledgment. 39 L.R.A.(N.S.) 115. 
= to similar provision in Cal. Civ. Code, § 1188, see Banbury v. Arnold, 91 Cal. 606, 
27 Pac. 934. 
2. Sufficiency of acknowledgment by corporation. Gessner v. Minneapolis, St. P. & 
8. Ste. M. R. Co., 15 N. D. 560, 108 Wy. W. 786. 
Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
same. Erickson v. Conniff, 19 S. D. 41, 101 N. W. 1104. 
Sufficiency of notary’s certificate of acknowledgment by corporation. State v. Cough- 
ran, 19 S. D. 271, 103 N. W. 31. 
3. Deeds signed and sealed “ Patrick M. Atty. in fact for Amelia B.,” is deed of 
Amelia, although words “ he,” “his,” etc., are used in deed. Donovan v. Welch, 11 
N. D. 113, 90 N. W. 262. 
4. Acknowledgment by aes sheriff, Wilson v. Russell, 4 D. 376, 31 N. W. 645; 
Hodgdon v. Davis, 6 D. 21, 50 N. W. 478. 
Defective acknowledgments by deputy sheriffs legalized in North Dakota. McCardia 
v. Billings, 10 N. D. 373, 87 N. W. 1008. 


§ 5575. Legalizing former acknowledgments. All acknowledgments hereto- 
fore made by any deputy sheriff of the several counties of this state, either 
by or for himself as such deputy, or in the name of or for his principal, to 
any sheriff’s certificate of sale, certificate of redemption, or sheriff’s deed, 
or other instrument appertaining to the sale, redemption or conveyance of 
any real estate sold at sheriff’s sale upon execution or by foreclosure, either 
by action or advertisement shall be and the same is hereby declared to be 
legal and of binding force and effect. The acknowledgments of all deeds, 
mortgages or other instruments in writing, taken and certified by any township 
or city clerk, or auditor of any city, recorder of any town or village in this 
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state, and which have been duly recorded in the proper counties in this state, 
be, and the same hereby are declared to be legal and valid; and in all courts 
of law and equity in this state and elsewhere, they shall be so taken; and in 
such courts all instruments so acknowledged, and the record of such instru- 
ments shall have the same force and evidentiary value as instruments, the 
acknowledgment of which was taken before any officer qualified to take such 
acknowledgments and certified by him; provided, that nothing herein con- 
tained shall in any manner affect the right or title of a bona fide purchaser, 
without notice, of such instrument or the record thereof, for a valuable con- 
sideration, of any property or real estate; provided, further, that a purchaser 
on execution at foreclosure sale of any lands affected by this section shall be 
considered a bona fide purchaser. [R. C. 1905, § 5023; 1897, ch. 2, § 2; 1899, 
ch. 1; R. C. 1899, § 3585. ] 

Acknowledgment of deputy sheriff but not for himself and in behalf of sheriff, legal- 

ized. McCardia v. Billings, 10 N. D. 373, 87 N. W. 1008. 

§ 5576. Defective acknowledgments. The acknowledgments of all deeds, 
mortgages or other instruments in writing, taken and certified previous to 
January first, 1901, and which have been duly recorded in the proper counties 
in this state, are hereby declared to be legal and valid in all courts of law 
and equity in this state or elsewhere, anything in the laws of this state in 
regard to acknowledgments to the contrary, notwithstanding; provided, that 
nothing herein contained shall in any manner affect the right or title’ of any 
bona fide purchaser without notice of such instrument or record thereof, for a 
valuable consideration, of any such property prior to said January first, 1901; 
provided, further, that a purchaser at any execution or foreclosure sale of any 
lands affected by this article, shall be considered a bona fide purchaser. [R. C. 
1905, § 5024; 1901, ch. 2.] 

Inapplicable to prior foreclosure of mortgage void because assignment was not prop- 
aa acknowledged. Cooper v. Harvey, 21 S. D. 471, 113 N. W. 717. 
n 


valid foreclosure proceedings had several years prior, is not validated. Kenny v. 
MoKenzie, 23 S. D. 111, 120 N. W. 781. 


Certificate of acknowledgment which does not show authority of officer cannot be 
cured. Goss v. Herman, 20 N. D. 295, 127 N. W. 78. 

Conatitutionality of statute validating acknowledgment. 22 L.R.A. 382. 

Constitutionality of statutes curing defective acknowledgments of conveyances of 
real property. 31 L.R.A.(N.S.) 1076. 

§ 5577. Execution, acknowledgment, filing and recording legalized. The 
execution, acknowledgment, filing and recording of all deeds, mortgages and 
other instruments in writing, affecting the title to real property in this state, 
in good faith made, taken or certified to prior to the first day of January, 1913, 
and which have been filed or recorded in the proper counties of this state, be, 
and the same are hereby, declared to be legal and valid for all purposes, any- 
thing in the laws of the territory of Dakota or the state of North Dakota, or 
of any other state, territory or country at the time of such execution, acknowl- 
edgment, witnessing, filing or recording, to the contrary notwithstanding. 
(1913, ch. 133, § 1; 1911, ch. 99, § 1; 1909, ch. 151, § 1; R. C. 1905, § 5025; 1905, 
ch. 155, § 1.] 

§ 5578. Acts of executors, administrators, deputies, officers or attorneys in 
fact legalized. The acts of all properly appointed and constituted executors, 
administrators, officers of corporations, deputy public officials and attorneys 
in fact, done in good faith, in the execution and acknowledgment of such 
instruments, are hereby declared to be legal and valid for all purposes, not- 
withstanding the fact that such executor, administrator, officer, deputy officer 
or attorney in fact may not have signed the same in the form provided by 
law in force at that time, or that the same was not sealed or stamped as 
required by laws in force at the time of such execution, and notwithstanding 
the fact that the certificate of acknowledgment thereon may not be in the 
form required or sealed as required by any laws in force at the time of making 


85 1345 


[nd 


§§ 5578-5583 © CIVIL CODE. Recording Transfers. 


the same. (1913, ch. 133, § 2; 1911, ch. 99, § 2; 1909, ch. 151, § 2; R. C. 1905, 
§ 5026; 1905, ch. 155, § 2.] 

§ 5579. Acknowledgments legalized. The acts of all notaries public o 
other officers, done in good faith in taking or certifying to the acknowledg- 
ments of such instruments, whether such officers were qualified or otherwise 
by law at the time to do so or not, are hereby declared legal and valid for all 
purposes. [1913, ch. 133, § 3; 1911, ch. 99, § 3; 1909, ch. 151, § 3; R. C. 1905, 
§ 5027; 1905, ch. 155, § 3.] 

§ 5580. Good faith presumed. Good faith shall be presumed on the part 
of all persons and officers in the execution, acknowledgment, filing and record- 
ing of such instruments, and it shall be prima facie presumed that such officer 
acted within the scope of his authority. [1913, ch. 133, § 4; 1911, ch. 99, § 4; 
1909, ch. 151, § 4; R. C. 1905, § 5027; 1905, ch. 155, § 4.] 

Impeachment of certificate of acknowledgment. 41 L.R.A.(NS.) 1161. 

§ 5581. Deeds, judgments, decrees legalized. Deeds, judgments or decrees 
affecting the title to real property in this state, in good faith taken, made or 
rendered in favor of the estate of a person deceased prior to the first day of 
January, 1913, shall be construed and held to be made in favor of, and be in 
favor of, the executor or administrator (as the case may be) of the estate of 
such person deceased, subject, however, to administration of such estate in 
the probate court of this state which shall be entitled to jurisdiction, and the 
ae “e hereby declared to be legal and valid for all purposes. (1913, 
ch. 126. 

§ 5582. How officer’s certificate authenticated. Officers taking and cer- 
tifying acknowledgments or proof of instruments for record must authenti- 
cate their certificates by affixing thereto their signatures followed by the name 
of their offices; also their seals of office, if by the laws of the territory, state 
or country where the acknowledgment or proof is taken, or by authority of 
which they are acting, they are required to have official seals. Judges and 
clerks of courts of record must authenticate their certificates as aforesaid by 
affixing thereto the seal of their proper court; and mayors of cities by the seal 


thereof. [R. C. 1905, § 5028; Civ. C. 1877, § 666; R. C. 1899, § 3586.] 
Certificate of acknowledgment must substantially conform to statute. Cannon v. 
Deming, 3 S. D. 421, 53 N. W. 863; Holt v. Trust Co., 11 8S. D. 456, 78 N. W. 947. 
Recitals of certificate are evidence without further proof. N. W. Loan Co. v. Jonasen, 
11 S. D. 566, 79 N. W. 840. 
Defective acknowledgments by deputy sheriffs legalized in North Dakota. McCardia 
v. Bulings, 10 N. D. 373, 87 N. W. 1008. 
Deed signed and sealed “ Patrick M., Atty. in fact for Amelia B.” is deed of Amelia, 
ey h words “he,” “ his,” etc., are used in deed. Donovan v. Welch, 11 N. D. 113, 
90 N. W. 262. 
Sufficiency of acknowledgment by corporation. Gessner v. Minneapolis, St. P. & 
8. Ste. M. Co., 15 N. D. 560, 108 ¥. W. 786. 
Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
same. Erickson v. Conniff, 19 S. D. 41, 101 N. W. 1104. 
Sufficiency of notary’s certificate of acknowledgment by corporation. State v. 
Coughran, 19 S. D. 271, 103 N. W. 31. 
to similar provision in Cal. Civ. Code, § 1193, see Emeric v. Alvarado, 90 Cal, 444, 
27 Pac. 356. 
_ § 5583. Certificate of clerk. Acknowledgment before justice. The certifi- 
eate of proof or acknowledgment, if made before a justice of the peace, when 
used in any county other than that in which he resides must be accompanied 
by a certificate under the hand and seal of the clerk of the district court, or 
of any other county court of record of the county in which the justice resides, 
setting forth that such justice at the time of taking such proof or acknowl- 
edgment was authorized to take the same and that the clerk is acquainted 
with his handwriting and believes that the signature to the original certificate 


is genuine. [R. C. 1905, § 5029; Civ. C. 1877, § 666; R. C. 1899, § 3587.] 
Certificate of acknowledgment must substantially conform to statute. Cannon v 
Deming, 3 S. D. 421, 53 N. W. 863; Holt v. Trust Co., 11 S. D. 456, 78 N. W. 947. 
Recitals of certificate are evidence without further proof. N. W. Loan Co. v. Jonasen, 
11 8. D. 566, 79 N. W. 840. - 
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Defective acknowledgments by deputy sheriffs legalized in North Dakota. McCardia 
v. Billings, 10 N. D. 373, 87 N. W. 1008. 
Deed signed and sealed “ Patrick M., Atty. in fact for Amelia B.” is deed of Amelia, 


rhe h Mi “he,” “his,” ete., are used in deed. Donovan v. Welch, 11 N. D. 113, 


Sufficiency of acknowledgment by corporation. Gessner v. Minneapolis, St. P. & 
8. Ste. M. R. Co. 15 N. D. 560, 108 N. W. 786. 


Sufficiency of acknowledgment of assignment of trust deed by corporation to record 
same. Erickson v. Conniff, 19 8. D. 41, 101 N. W. 1104. 


Sufficiency of notary’s certificate of acknowledgment by corporation. State v. Cough- 
ran, 19 8. D. 271, 103 N. W. 31. ala al ug 


§ 5584. Action to correct certificate. When the acknowledgment or proof 
of execution of an instrument is properly made, but defectively certified, any 
party interested may have an action in the district court to obtain a judgment 
eee the certificate. [R. C. 1905, § 5030; Civ. C. 1877, § 667; R. C. 1899, 


Defective certificate to be reformed in accordance with the truth. Cannon v. Deming, 
8 8. D. 421, 53 N. W. 863. : 


As to similar provision in Cal. Civ. Code, § 1202, see Hutchinson v. Ainsworth, 63 
Cal. 286; Hutchingon v. Ainsworth, 73 Cal. 452, 2 Am. St. ‘Rep. 823, 15 Pac. 82; Pole- 
dori v. Newman, 116 Cal. 375, 48 Pac. 325. 

§ 5585. Action to prove instrument. Any person interested under an instru- 
ment entitled to be proved for record may institute an action in the district 
court against the proper parties to obtain a judgment proving such instrument. 
[R. C. 1905, § 5031; Civ. C. 1877, § 667; R. C. 1899, § 3589.] 

As to similar provision in Cal. Civ. Code, § 1203, see Judson v. Porter, 53 Cal. 482. 

§ 5586. What entitles judgment to record. A certified copy of the judg- 
ment in a proceeding instituted under either of the two preceding sections, 
showing the proof of the instrument, and attached thereto, entitles the instru- 
ment to record with like effect as if acknowledged. [R. C. 1905, § 5032; Civ. 
C. 1877, § 667; R. C. 1899, § 3590. ] 

§ 5587. Authority of officers in taking proof. Officers authorized to take 
the proof of instruments are authorized in such proceedings: 

1. To administer oaths or affirmations. 

2. To employ and swear interpreters. 

3. To issue subpoenas, obedience to which may be enforced as provided in 
the code of civil procedure. [R. C. 1905, § 5033; Civ. C. 1877, § 668; R. C. 
1895, § 3591. ] 

§ 5588. Code does not affect former instruments. The legality of the execu- 
tion, acknowledgment, proof, form or record of any conveyance or other instru- 
ment made before this amended code goes into effect, executed, acknowledged, 
proved or recorded is not affected by anything contained in this chapter, but 
depends for its validity and legality except as to seals, upon the laws in force 
when the act was performed. [R. C. 1905, § 5034; Civ. C. 1877, § 669; R. C. 
1899, § 3592.] 

As to similar provision in Cal. Civ. Code, § 1205, see Jydson v. Porter, 53 Cal. 482. 

§ 5589. Force and record of former instruments. All conveyances of real 
property made before this amended code goes into effect and acknowledged 
or proved according to the laws in force at the time of such making and 
acknowledgment or proof have the same force as evidence and may be recorded 
in the same manner and with like effect as conveyances executed and acknowl- 
edged in pursuance of this chapter. [R. C. 1905, § 5035; Civ. C. 1877, § 670; 
R. C. 1899, § 3593.] 

§ 5590. Certain instruments legalized. Any officer of any foreign or 
domestic corporation may execute and acknowledge in its behalf assignments 
of, release of, satisfaction of or other instruments affecting liens upon real 
estate. All assignments of, releases of, satisfactions of or other instruments 
affecting liens upon real estate heretofore executed and acknowledged in 
good faith by any officer of any foreign or domestic corporation in its behalf, 
are declared valid and effectual to the same extent as they would have been 
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had this section been in force at the time of their execution. ([R. C. 19053, 
§ 5036; 1903, ch. 150.] 

§ 5591. Who may execute instruments for partnership. Any one member 
of a partnership may execute and acknowledge in belfalf of the partnership 
and in behalf of all of the members thereof, assignments of, releases of, satis- 
factions of and other instruments affecting liens upon real property situated - 
in this state. [1909, ch. 177, § 1.] 

§ 5592. Former acknowledgments for partnership validated. All assign- 
ments of, releases of, satisfactions of and other instruments affecting liens 
upon real estate heretofore executed and acknowledged by one member of 
any partnership in behalf of such partnership are declared valid and effectual 
to the same extent as they would have been if section one hereof had been in 
force at the time of their execution. [1909, ch. 177, § 2.] 

§ 5593. Who shall. not execute acknowledgments. No person heretofore 
or hereafter authorized by law to take or receive the proof or acknowledgment 
of the execution of an instrument or affidavit, and to certify thereto, shall take 
or receive such proof or acknowledgment or affidavit, or certify to the same, 
if he shall be a party to such instrument, or a member of any partnership 
which partnership shall or may be a party to such instrument, nor if the 
husband or wife of such person or officer shall be a party to such instrument. 
Nothing herein contained, nor in the laws of the state of North Dakota, here- 
tofore enacted, relating to the proof and acknowledgment of instruments, 
and taking of affidavits, shall be construed to invalidate or affect the proof 
or acknowledgment, affidavit or the certificate thereof, of any instrument to 
which a corporation may be a party, and which instrument shall have been 
or may be proven or acknowledged or sworn to before, or certified to by an 
officer or person authorized by law, who may be an officer, director, employe or 
stockholder of such corporation, and no person otherwise qualified or author- 
ized by law to take and receive the proof or acknowledgment of instruments 
or affidavits, and to certify thereto, shall be disqualified by reason of being 
an officer, director, employe or stockholder of any corporation, a party to such 
instrument, and such proof, acknowledgments, and certificates thereof shall be 
and are hereby declared valid for all purposes. All officers and persons 
authorized by law to take the proof or acknowledgment of instruments and 
affidavits and to certify thereto, may take such proof or acknowledgment and 
certify to the same, in all cases not prohibited by this section. [R. C. 1905, 
§ 5037 ; 1899, ch. 2; R. C. 1899, § 3593a.] 

Disqualification ‘of officer taking acknowledgment. 32 Am. Dec. 757; 58 Am. St. Rep. 


707 
Right of interested persons to take acknowledgment. 33 L.R.A. 332; 56 Am. St. Rep. 
798 


Validity of acknowledgment of deed of trust taken by trustee. 16 L.R.A. 719. 
Acknowledgment before a stockholder or officer of a corporation which is a party to the 
instrument. 23 L.R.A.(N.S.) 1075; 41 L.R.A.(N.S.) 375. 


ARTICLE 5.— EFFECT OF RECORDING OR THE WANT THEREOF. 


§ 5594. Recording, effect. Every conveyance by deed, mortgage or other- 
wise, of real estate within this state, shall be recorded in the office of the 
register of deeds of the county where such real estate is situated, and every 
such conveyance not so recorded shall be void as against any subsequent 
purchaser in good faith, and for a valuable consideration, of the same real 
estate, or any part or portion thereof, whose conveyance, whether in the form 
of a warranty deed or deed of bargain and sale, deed of quit claim and release, 
of the form in common use or otherwise, is first duly recorded; or as against 
any attachment levied thereon or any judgment lawfully obtained, at the suit 
of any party, against the person in whose name the title to such land appears 
of record, prior to the recording of such conveyance. Iivery conveyance 
aforesaid heretofore executed, and not so recorded, and which shall not be 


1348 


Recording Transfers. CIVIL CODE. § 5594 


so recorded within three months from the taking effect of this article, shall be 
void as against any subsequent purchaser in good faith, and for a valuable 
consideration, of the same real estate or any portion thereof, claiming under 
or through a deed of quit claim and release, of the form in common use, 
heretofore so recorded, or which may be recorded before such prior convey- 
ance. The fact that such first recorded conveyance of such subsequent pur- 
chaser for a valuable consideration is in the form, or contains the terms of a 
deed of quit claim and release aforesaid, shall not affect the question of good 
faith of subsequent purchaser, or be of itself notice to him of any unrecorded 
conveyance of the same real estate or any part thereof; provided, however, 
that all deeds, mortgages and other instruments affecting real estate, situated 
In any unorganized county, may be recorded in the county to which such 
unorganized county is attached for judicial purposes; and records of such 
instruments which have been or shall be so made, shall have the same effect 
as if recorded in a county where the premises are situated. [R. C. 1905, 


§ 5038; Civ. C. 1877, § 671; R. C. 1899, § 3594; 1903, ch. 152, § 1.] 

Grantee of land from entryman before issuance of patent has title paramount to 
mortgagee after issuance, where grantee’s deed was recorded. Bernardy v. Colonial 
& U. S. Mortg. Co., 17 8. D. 637, 106 Am. St. Rep. 791, 98 N. W. 166. 

Recording of mortgage or deed is notice only as to subsequent incumbrancers or pur- 
chasers. Sarles v. McGee, 1 N. D. 365, 48 N. W. 231, 26 Am. St. Rep. 633. 

Record of defectively acknowledged deed not entitled to record does not carry con- 
structive notice of contents. Banbury v. Sherin, 4 S. D. 88, 55 N. W. 723. 

Deed once delivered for record is valid as against subsequent deed by grantor, though 
first deed withdrawn without authority before recording. Parrish v. Mahany, 10 8S. D. 
276, 73 N. W. 97, 65 Am. St. Rep. 715. 

An unrecorded deed or mortgage is good as against an attaching creditor. Kohn v. 
Lapham, 13 S. D. 78, 82 N. W. 408; Murphy v. Bank, 13 S. D. 501, 83 N. W. 575. 

An unrecorded deed; protection of registry law to those taking titles or security upon 
faith of records; how destroyed or lost; want of good faith. Betts v. Letcher, 1 8. D. 
182, 46 N. W. 193. 

Actual notice of prior unrecorded conveyance impeaches good faith of subsequent pur- 
chaser. Gress v. Evans, 1 D. 371, 46 N. W. 1132. 

Protects only purchasers in good faith. Hunter v. Coe, 12 N. D. 505, 97 N. W. 869. 

Judgment creditors as innocent purchasers. Merchants State Bank v. Tufts, 14 N. D. 
238, 116 Am. St. Rep. 682, 103 N. W. 760. 

Sheriff’s deed under execution conveys good title as against unrecorded deed unknown 
. hee and purchaser. Enderlin Invest. Co. v. Nordhagen, 18 N. D. 517, 123 

. W. 390. 

Unrecorded warranty deed has precedence over subsequently recorded quit claim deed. 
Fowler v. Will, 19 S. D. 131, 117 Am. St. Rep. 938, 102 N. W. 598, 8 A. & E. Ann. Cas. 
1093. 

Mortgage given by insolvent and recorded within four months of his bankruptcy con- 
stitutes preference. Bowler v. First Nat. Bank, 21 S. D. 449, 130 Am. St. Rep. 725, 
113 N. W. 618. : 

Lease not recorded is void as against subsequent lessee in so far as removal of fixtures 
bs concerned. Joslin v. Linder, 26 S. D. 420, 128 N. W. 500. 

Words “in good faith ” have reference not only to subsequent purchasers, but to at- 
tachment and judgment creditors as well. Ilveldsen v. First State Bank, 24 N. D. 
227, 139 N. W. 105. 

Effect of defects and irregularities in recording deeds. 30 Am. Dec. 463; 91 Am. Dec. 
106; 26 Am. Rep. 309; 96 Am. St. Rep. 397. 

First and last days in computing time for recording deeds. 49 L.R.A. 242. 

Delay in recording conveyance as fraud against creditors. 32 L.R.A. 69. 

Failure to record conveyance as a fraud upon creditors. 31 L.R.A. 638. 

Estoppel by allowing record title to remain in another. 22 L.R.A. 256. 

Protection of purchaser from apparent vendee under instrument apparently a con- 
veyance but intended as a mortgage. 32 L.R.A.(N.S.) 1046. 

Right of one claiming through heir or devisee to protection against unrecorded convey- 
ance by ancestor or his personal representative. 34 L.R.A.(NS.) 328. 

Protection under recording acts of mortgage given as security for pre-existing debt. 
33 L.R.A.(N.8.) 57. 

Priority of unrecorded deed as against purchaser at judicial sale. 21 L.R.A. 33. 

When mechanics’ lien superior to earlier unrecorded mortgage. 14 L.R.A. 306. 

Precedence -as between quitclaim deed and senior unrecorded deed. 12 L-R.A.(N.S.) 
240; 26 L.A.R.(N.S.) 159. 

Precedence as between conveyance of land for a nominal or inadequate consideration 
and senior unrecorded conveyance. 16 L.R.A.(NS.) 1073. 
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ee rire for recording assignment for creditors as against attaching creditor. 26 
A, 594. 

Burden of proof as to bona fides of trey claiming against prior unrecorded con- 

veyance or incumbrance. 36 L.R.A.(N.S.) 1124. 
ailure to file defeasance as affecting right of creditors of grantee in deed intended 
as a mortgage. 5 L.R.A.(N.S.) 387. 

When local law deemed to require registering or recording of a transfer within mean- 

ing of section 60a of the bankruptcy law. 5 L.R.A.(NS.) 148; 18 L.R.A.(N.S.) 1233. 
ailure to record conveyance to insured as affecting his sole unconditional ownership. 
22 L.R.A.(N.S.) 732. 

Remedy of one who fails to record a deed against his grantor who subsequently con- 
veys to an innocent third person. 26 L.R.A.(NS.) 284. 

Effect of destruction or cancellation, or redelivery to grantor for that purpose, of 
delivered but unrecorded deed. 18 L.R.A.(N.S.) 1167; 34 L.R.A.(N.S.) 495. 

Record of deed by grantor as delivery to grantee. 54 L.R.A. 865; 9 L.R.A.(N.S.) 224; 
38 L.R.A.(N.S.) 941. 

Effect of recording undelivered transfer or assignment. 21 L.R.A. 696. 

Permitting undelivered deed wrongfully recorded by grantee to remain on record, as 
estoppel of grantor or his successors to deny its delivery as against one purchasing in 
reliance on the record. 7 L.R.A.(N.S.) 712. 

Effect of quitclaim deed in otherwise perfect record title. 29 L.R.A. 33. 

As to similar provision in Cal. Civ. Code, § 1214, see Odd Fellows’ Sav. Bank v. 
Banton, 46 Cal. 603; Walker v. Buffandeau, 63 Cal. 312; Schluter v. Harvey, 65 Cal. 158, 
3 Pac. 659; Gassen v. Hendrick, 74 Cal. 444, 16 Pac. 242; Dreyfus v. Hirt, 82 Cal. 621, 
23 Pac. 193; Bank of Ukiah v. Petaluma Sav. Bank, 100 Cal. 590, 35 Pac. 170. 


§ 6595. Conveyances and purchasers defined. The term ‘‘ conveyance,”’ 
as used in the last section, embraces every instrument in writing by which 
any estate or interest in real property is created, aliened, mortgaged or in- 
eumbered, or by which the title to any real property may be affected, except 
wills and powers of attorney. The word ‘‘ purchaser ’’ as used shall embrace 
every person to whom any estate or interest in real estate is conveyed for 
a valuable consideration, and also every assignee of a mortgage, lease or 
other conditional estate. [1907, ch. 250; R. C. 1905, § 5039; Civ. C. 1877, 


§ 672; R. C. 1899, § 3595; 1903, ch. 152, § 2.] 

een tae of real estate mortgages are conveyances within this section. Henniges 
v. Paschke, 9 N. D. 489, 84 N. W. 350, 81 Am. St. Rep. 588. 

Mortgage and assignment thereof are “ conveyances.” Merril v. Luce, 6 8. D. 354, 61 
N. W. 43, 55 Am. St. Rep. 844, 

Assignment of mortgage is a transfer of property within section. Sommers v. Wagner, 
21 N. D. 531, 131 N. W. 797. 

Mortgage, though given to secure antecedent debt, is supported by sufficient consid- 
eration to constitute ceva ie an incumbrance for value, where extension of time 
is granted. Farmers’ & M. Bank v. Citizens’ Nat. Bank, 25 S. D. 91, 125 N. W. 642. 

Executory contract for the sale or purchase of land not a conveyance, and execution 
does not destroy legal estate. State ex rel. Dillman v. Weide, 29 S. D. 109, 135 N. W. 696. 

Quitclaim deed is a conveyance within recording act. Shutz v. Tidrick, 26 S. D. 505, 
128 N. W. 811. 

As to similar provision in Cal. Civ. Code, § 1215, see Odd Fellows’ Sav. Bank v. Banton, 
46 Cal. 603; Re McConnell, 74 Cal. 217, 15 Pac. 746; Tolman v. Smith, 74 Cal. 345, 16 
Pac. 189; Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; Stewart 
v. Powers, 98 Cal. 514, 33 Pac. 486; Garber v. Gianella, 98 Cal. 527, 33 Pac. 458; 
Savings & L. Asso. v. McKoon, 120 Cal. 177, 52 Pac. 305. 


§ 5596. Requisites of instrument to revoke power to convey. No instru- 
ment containing a power to convey or execute instruments affecting real 
property which has been recorded is revoked by any act of the party by 
whom it was executed, unless the instrument containing such revocation is 
also acknowledged or proved, certified and recorded in the same office in 
which the instrument containing the power was recorded. [R. C. 1905, 


§ 5040; Civ. C. 1877, § 673; R. C. 1899, § 3596.] 
Power of attorney, though irrevocable during life of party, becomes extinct by his 


baghats except where coupled with an interest. Brown v. Skotland, 12 N. D. 450, 97 
. W. 543. | 

§ 5597. Record constructive notice. Admissible in evidence without 
further proof. The recording and deposit of an instrument approved and certi- 
fied according to the provisions of sections 5549, 5569, 5570, 5571 and 5572 are 
constructive notice of the execution of such instrument to all purchasers 
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and inecumbrancers subsequent to the recording; and all instruments entitled 
to record, the record thereof, or a duly certified transcript of such record, 
or copy of such instrument, shall be admissible in evidence in all the courts 
of this state, and may be read in evidence without further proof. [R. C. 1905, 
§ 5041; Civ. C. 1877, § 674; R. C. 1899, § 3597; 1901, ch. 145.] 


Grantee of land from entryman before issuance of patent has title paramount to mort- 
gagee after issuance, where grantee’s deed was recorded. Bernardy v. Colonial & U. S. 
Mortg. Co., 17 8. D. 637, 106 Am. St. Rep. 791, 98 N. W. 166. 

Right to rely on representations as to title to real property. 37 L.R.A. 603. 
eee? duty to examine records to determine location of property. 38 L.R.A.(N'S.) 

Right to inspect public records. 27 L.R.A. 82. 

Certainty and accuracy necessary in respect to Christian names or initials in record 
rf Sr relied on as imparting constructive notice. 7 L.R.A.(N.8.) 415; 25 L.R.A.(N.S.) 

Effect of Dnieper conveyance by one cotenant to third person to found adverse 
possession against others. 32 L.R.A.(N.S.) 708. 

Effect of recorded agreement not incorporated in a conveyance restricting use of 
property upon successor in title. 15 L.R.A.(N.S.) 1129. 

Doctrine of notice from registration, of conveyance recorded before grantor obtained 
title. 23 L-R.A. 565. 

Recordation of lien on fixtures as personalty, as notice to purchaser or mortgagee of 
realty. 1B. R. C. 691. 

Notice by record as affecting fraudulent statements. 37 L.R.A. 603. : 

Destruction of record of deed or mortgage as affecting constructive notice imparted 
thereby. 23 L.R.A.(N.S.) 1180. 

Record of instrument not entitled to be recorded as actual notice. 38 L.R.A.(N.S.) 400. 

Record of instrument acknowledged before a stockholder or officer of a corporation 
which is a party to the instrument, as notice. 41 L.R.A.(N.S.) 376. 


§ 5598. Unrecorded instruments valid as to whom. An unrecorded in- 
strument is valid as between the parties thereto and those who have notice 
thereof; but knowledge of the record of an instrument out of the chain of 
title does not constitute such notice. [R. C. 1905, § 5042; 1899, ch. 167; 
R. C. 1899, § 3598.] | 

enon ledes of facts sufficient to put prudent man on a, precludes bona fide 
purchase. Doran v. Dazey, 5 N. D. 167, 64 N. W. 1023, 57 . St. Rep. 550. ~ 
oo instrument valid as between parties. Mach v. Blanchard, 15 S. D. 432, 90 

. W. 1042, 

Unrecorded title of occupant is good as against claimant under sheriff's deed against 
original owner, in absence of estoppel. Bliss v. Waterbury, 27 8. D. 429, 131 N. W. 731. 

Possession under unrecorded instrument as notice of title. 13 L.R.A.(N.S.) 51. 

a. mae of notice of prior unrecorded conveyance on rank of lien of judgment. 16 

‘ - 670. 

Priority of unrecorded mortgage as against purchaser at judicial sale. 21 L.R.A. 38. 

Possession as notice of an unrecorded instrument. 64 Am. Dec. 241. 

As to similar provision in Cal. Civ. Code, § 1217, see Scheerer v. Cuddy, 85 Cal. 270, 
24 Pac. 713; Warnock v. Harlow, 96 Cal. 298, 31 Am. St. Rep. 209, 31 Pac. 166; Bank 
of Ukiah v. Petaluma Sav. Bank, 100 Cal. 590, 35 Pac. 170; Fette v. Lane, 4 Cal. Unrep. 
813, 37 Pac. 914; Prouty v. Devin, 118 Cal. 258, 50 Pac. 380; Lee v. Murphy, 119 Cal. 
364, 51 Pac. 549, 955; Farmers’ Exchange Bank v. Purdy, 130 Cal. 455, 62 Pac. 738. 


CHAPTER 50. 
UNLAWFUL TRANSFERS. 


§ 5599. Instruments made with intent to defraud void. Every instrument 
other than a will affecting an estate in real property, including every charge 
upon real property or upon its rents or profits, made with intent to defraud 
prior or subsequent purchasers thereof or incumbrancers thereon is void as 
against every purchaser or incumbrancer for value of the same property or 
the rents or profits thereof. [R. C. 1905, § 5043; Civ. C. 1877, § 676; R. C. 


1899, § 3599.] 
Conveyance of land by husband to wife without consideration while deeply in debt 
not necessarily fraudulent. First State Bank v. O’Leary, 13 S. D. 204, 83 N. W. 45. 
That mortgagee is brother of mortgagor not evidence of fraudulent intent. Lane v. 
Starr, 1 S. D. 107, 45 N. W. 212. 
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Husband’s fraudulent intent will not invalidate conveyance to wife in payment of 
debt, if wife has no knowledge of fraud. Williams v. Harris, 4 S. D. 22, 54 N. W. 
926, 46 Am. St. Rep. 753. 

Purchaser of property must show his good faith, where another purchaser shows that 
rege idee made with intent to defraud him. Barnhart v. Anderson, 22 8. D. 395, 118 

Effect on legal title of conveyance of land in fraud of creditors. 67 L.R.A. 865. 

Is a judgment in a suit to set aside a fraudulent conveyance, which purports to de- 
vest entirely the title of the grantee, res judicata, as between grantor and grantee or 
their per ies: 21 L.R.A.(N.S.) 481. 

Right of client to recover property placed in name of his attorney in order to defraud 
creditors. 37 L.R.A.(N.S.) 161. 

What intent to defraud by sale of property will :eistain an attachment. 30 L.R.A. 476. 

Recovery of nonexempt property conveyed to avoid nonexistent or unfounded demand. 
1 L.R.A.(N.S.) 1007. 

§ 5600. Privity to fraud cures it. No instrument is to be avoided under 
the last preceding section in favor of a subsequent purchaser or incumbrancer 
having notice thereof at the time his purchase was made or his lien acquired, 
unless the person in whose favor the instrument was made was privy to the 
fraud intended. [R. C. 1905, § 5044; Civ. C. 1877, § 677; R. C. 1899, § 3600.] 

Purchaser of property must show his good faith, where another purchaser shows that 
earl made with intent to defraud him. Barnhart v. Anderson, 22 S. D. 395, 118 
OA aie ignorance of debtor’s fraudulent intent in conveyance to him. 36 L.R.A. 

Participation by purchaser in vendor’s fraud which will invalidate transfer for good 
consideration. 32 L.R.A. 33. 

§ 5601. If power to revoke reserved, subsequent grant is revocation. When 
a power to revoke or modify an instrument affecting the title to or the enjoy- 
ment of an estate in real property is reserved to the grantor or given to any 
other person, a subsequent grant of or charge upon the estate by the person 
having the power of revocation in favor of a purchaser or incumbrancer for 
value operates as a revocation of the original instrument to the extent of the 
power in favor of such purchaser or incumbrancer. [R. C. 1905, § 5045; 
Civ. C. 1877, § 678; R. C. 1899, § 3601.] 

§ 5602. When power deemed executed. When a person having a power 
of revocation within the provisions of the last section is not entitled to execute 
it until after the time at which he makes such a grant or charge as is described 
in that section, the power is deemed to be executed as soon as he is entitled to 
execute it. [R. C. 1905, § 5046; Civ. C. 1877, § 679; R. C. 1899, § 3602. ] 

§ 56038. Good faith of purchaser protected. The rights of a purchaser or 
ineumbrancer in good faith and for value are not to be impaired by any of 
the foregoing provisions of this chapter. [R. C. 1905, § 5047; Civ. C. 1877, 
§ 680; R. C. 1899, § 3603. ] 

Purchaser of property must show his good faith, where another purchaser shows 
that sale was made with intent to defraud him. Barnhart v. Anderson, 22 8. D. 395, 
118 N. W. 31. 

§ 5604. Other unlawful transfers. Other provisions concerning unlawful 
transfers are contained in chapter 111 of this code concerning the special 
relations of debtor and creditor. [R. C. 1905, § 5048; Civ. C. 1877, § 682; 
R. C. 1899, § 3604.] 

Action maintainable by grantee to recover land possessed adversely to grantor, al- 
though grant made before passage of act. Campbell v. Equitable Loan & T. Co., 17 8. D. 
31, 94 N. W. 401. 

Mesne conveyances, by which land was conveyed from mortgagor while one claiming 
under foreclosure was in actual, notorious and peaceable possession, are void. Shelby 
v. Bowden, 16 S. D. 531, 94 N. W. 416. 
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CHAPTER 51. 
HOMESTEAD. 


§ 5605. Homestead defined. Exempt. The homestead of every head of a 
family residing in this state, not exceeding in value five thousand dollars, and 
if within a town plat, not exceeding two acres in extent, and if not within 
a town plat, not exceeding in the aggregate more than one hundred and 
sixty acres, and consisting of a dwelling house in which the homestead claim- 
ant resides and all its appurtenances and the land on which the same is 
situated shall be exempt from judgment lien and from execution or forced 
sale except as provided in this chapter. [R. C. 1905, § 5049; 1891, ch. 67, § 1; 
R. C. 1895, § 3605.] 

As to “homestead estate” attaching only to such property as constituted decedent’s 
homestead at time of death. Calmer v. Calmer, 15 N. D. 120, 106 N. W. 684. 

Homestead laws are remedial and should be liberally construed with view of carrying 
out their obvious purpose. Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 

Depends on the intention. Clark v. Evans, 6 S. D. 244, 60 N. W. 862. 

Three years’ absence from home and her husband not abandonment by a wife. Rosholt 
v. Mehus, 3 N. D. 513, 57 N. W. 783, 23 L.R.A, 239. 

Purchase of site and erection of dwelling house thereon, with intent to establish a 
homestead, impreases character. Kingman v. O’Callahan, 4 8. D. 628, 57 N. W. 912; 
Brown v. Edmonds, 9 S. D. 273, 68 N. W. 734. 

_ Mere intention to occupy land as not sufficient to exempt it as such, in absence of act 
indicative of carrying intention into immediate execution. Brokken v. Baumann, 10 
N. D. 453, 88 N. W. 84. 

Partner cannot obtain homestead right in firm real estate, as against his copartner. 
Divorced wife retains no homestead right in husband’s real estate, in absence of decree to 
that effect. Brady v. Kreuger, 8 S. D. 464, 66 N. W. 1083, 59 Am. St. Rep. 771. 

Prior to act of 1890, unmarried person entitled to homestead rights. Hesnard v. 
Plunkett, 6 S. D. 73, 60 N. W. 159. 

Unmarried man not entitled to homestead rights in 1888. McCanna v. Anderson, 6 
N. D. 482,.71 N. W. 769. 
eee from sale for purchase money. N. W. Loan Co. v. Jonasen, 11 S. D. 566, 79 

. W. 840. 
aor attach to land held under contract of purchase. Myrick v. Bill, 5 D. 167, 37 

. W. 369. 

Estate in the land is essential. Myrick v. Bill, 3 D. 284, 17 N. W. 268. 

May be claimed in an undivided interest in land. Oswald v. McCauley, 6 D. 289, 
42 N. W. 769. 

Cannot be determined on affidavits on motion to set aside a levy. Dorsey v. Hall, 5 
D. 505, 41 N. W. 471; Froelick v. Aylward, 11 S. D. 635, 80 N. W. 131. 

Secret antenuptial transfer of homestead by husband is void as to his wife. Arnegaard 
v. Arnegaard, 7 N. D. 475, 75 N. W. 797, 41 I,.R.A. 258. 

Right of, not extended to lands included within limits of incorporated city or town, by 
repeal of pre-emption law. King v. McAndrews, 104 Fed. 430. 
so er berary removal from land will not destroy. Edmonson v. White, 8 N. D. 72, 76 

. W. 986. 

May be selected from any portion of lands owned by debtor contiguous to residence. 
Foogmann v. Patterson, 9 N. D. 254, 83 N. W. 15. 

Homestead is not bound by lien of judgments against owner. Dalrymple v. Security 
Improv, Co., 11 N. D. 65, 88 N. W. 1033. 

Sale of homestead under execution conveys no title. Johnson v. Twitchell, 13 N. D. 
426, 100 N. W. 318. 

Pa “homestead ” ig not defined by statute. Calmer v. Calmer, 15 N. D. 120, 106 

. W. 684. 

Husband is entitled to claim homestead exempt from execution sale, although fee is 
vested in wife. Bremseth v. Olson, 16 N. D. 242, 13 L.R.A.(N.S.) 170, 112 N. W. 1056, 
14 A. & E. Ann. Cas, 1155. 

Title, after acquired by patent to homesteader, inures to mortgagee as of date of ex- 
ecution and delivery of mortgage. Adams v. McClintock, 21 N. D. 483, 131 N. W. 394 

Constitutionality of statutes exempting homestead as applied to pre-existing contracts. 
87 Am. Dec. 464. 

What may be exempt as homestead. 70 Am. Dec. 344. 

May homestead be acquired in an undivided interest in lands. 63 Am. Dec. 122. 

Homestead rights in land held under estate by entireties. 30 L.R.A. 313. 

Homestead rights in partnership land. 28 L.R.A. 105. 

Right to claim homestead in property used as a hotel or boarding house. 41 
L.R.A.(N.S.) 303. ines 


§§ 5605-5607 CIVIL CODE. Homestead. 


Is continuance of family a condition of the continuance of homestead, where its exist- 
ence is a condition of the inception of the homestead. 16 L.R.A.(N.S.) 111. 

Exemption of proceeds of homestead. 45 Am. St. Rep. 237. 

Exemption of proceeds of homestead sold for reinvestment. 19 L.R.A. 36. 

Does homestead exemption attach to the surplus upon foreclosure of a lien paramount 
to the homestead right. 18 L.R.A.(N.S.) 491. . 

Crops grown on homestead, or proceeds thereof, as exempt. 32 L.R.A.(N.S.) 577. 

Exemption of homestead from liability for torts. 24 L.R.A. 789; 16 L.R.A.(N.S.) 947. 

Abandonment of homestead by parent, effect on rights of children. 56 L.R.A. 80. 

. Right to testify as to intent with reference to residence, occupation or use of home- 
stead. 23 L.R.A.(N.S.) 397. 

Abandonment of homestead during insanity of one spouse. 13 L.R.A.(N.S.) 430. 
poo of insanity and imprisonment as abandonment of homestead. 3 L.R.A.(N.8.) 

What constitutes abandonment of homestead. 60 Am. Dec. 607; 36 Am. Rep. 728; 
102 Am. St. Rep. 388. 

Adverse possession of homestead by wife or husband. 18 Am. St. Rep. 113. 

Husband's insurable interest in homestead. 66 L.R.A. 660. 

Injunction against sale of homestead under execution. 30 L.R.A. 100. 

As to similar provision in Cal. Civ. Code, § 1237, see Babcock v. Gibbs, 52 Cal. 629; 
Tiernan v. His Creditors, 62 Cal. 286; Re Noah, 73 Cal. 590, 2 Am. St. Rep. 834, 15 Pac. 
290; Maloney v. Hefer, 75 Cal. 422, 7 Am. St. Rep. 180, 17 Pac. 539; Re Liggett, 117 
Cal. 352, 59 Am. St. Rep. 190, 49 Pac. 211; Bank of Woodland v. Oberhaus, 125 Cal. 
320, 57 Pac. 1070; Reid v. Englehart-Davidson Mercantile Co., 126 Cal. 527, 77 Am. 
St. Rep. 206, 58 Pac. 1063. ; 

§ 5606. How selected. If the homestead claimant is married the home- 
stead may be selected from the separate property of the husband, or with the 
consent of the wife, from her separate property. When the homestead 
claimant is not married, but is the head of a family within the meaning of 
section 070; the homestead may be selected from any of his or her property ; 
provided. that the homestead so selected must in no case embrace different 
lots or tracts of land unless they are contiguous. [R. C. 1905, § 5050; 1891, 
ch. 67, § 2; R. C. 1899, 5 8008. 

Party owning more than quarter section of land may select, how. Foogman v. 
Patterson, 9 N. D. 254, 83 N. W. 15. 

Husband is entitled to claim homestead exempt from execution sale, although fee is 
vested in wife. Bremseth v. Olson, 16 N. D. 242, 13 L.R.A.(N.S.) 170, 112 N. W. 
1056, 14 A. & E. Ann. Cas. 1155. 

Right of husband, as against creditors, to claim homestead as exempt where title is 
vested in wife, 13 L.R.A.(N.S.) 170. 

As to similar provision in Cal. Civ. Code, § 1238, see King v. Gotz, 70 Cal. 236, 11 
Pac. 656; Arendt v. Mace, 76 Cal. 315, 9 Am. St. Rep. 207, 18 Pac. 376. : 

§ 5607. When subject to execution. The homestead is subject to execution 
or forced sale in satisfaction of judgments obtained: 

1. On debts secured by mechanics’ or laborers’ liens for work or labor done 
or material furnished exclusively for the improvement of the same. 

2. On debts secured by mortgage on the premises executed and acknowl- 
edged by both husband and wife, or an unmarried claimant. : 

3. On debts created for the purchase thereof and for all taxes accruing and 
levied thereon. [R. C. 1905, § 5051; 1891, ch. 67, § 3; R. C. roan | 3607. ] 


Homestead or proceeds thereof are absolutely exempt from seizure by creditor, ex- 
cept as specified in statute, Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 
: Attachment and judgment liens against homestead. 34 Am. St. Rep. 496; 38 Am. St. 
ep. 247. 
Por what claims and credits homestead is liable. 45 Am. St. Rep. 383. 

Money decree for permanent alimony or separate maintenance as lien on. 25 - 
L.R.A.(N.S.) 137. 
As to similar provision in Cal. Civ. Code, § 1241, see Chalmers v. Stockton Bldg. & 
L. Soc., 64 Cal. 77, 28 Pac. 59; Richards v. Shear, 70 Cal. 187, 11 Pac. 607; Fitzell v. 
Leaky, 72 Cal. 477, 14 Pac. 198; Walsh v. McMenomy, 74 Cal. 356, 16 Pac. 17; Davies- 
Henderson Lumber Co. v. Gottschalk, 81 Cal. 641, 22 Pac. 860; First Nat. Bank v. 
Bruce, 94 Cal. 77, 29 Pac. 488; Beaton v. Reid, 111 Cal. 484, 44 Pac. 167; Glas v, Glas, 
114 Cal. 566, 55 Am. St. Rep. 90, 46 Pac. 667; Lee v. Murphy, 119 Cal. 364, 51 Pac. 

549, 955; Edwards v. Grand, 121 Cal. 254, 53 Pac. 796. 
1. Enforcement of mechanics’ lien against building only erected upon homestead lands. 
62 L.R.A. 375. 
3. S. D. Laws 1890, ch. 86, exempting from all process, levy or sale; bestows immunity 
from sale for purchase money. N. W. Loan Co. v. Jonasen, 11 8. D. 566, 7@ N. W. 840. 
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Mortgage of, to secure purchase price, executed by fee owner, need not be signed by 
husband or wife. Roby v. Bank, 4 N. D. 156, 59 N. W. 719, 50 Am. St. Rep. 633. 

Lien for purchase money of homestead. 99 Am. Dec. 574; 86 Am. St. Rep. 174. 

Mortgage ta secure money advanced to purchase property as a purchase money 
mortgage not subject to homestead rights. 40 L.R.A.(N.S.) 275. 

Is money loaned to improve land part of the purchase price within the rule that a 
purchase money lien takes priority over homes rights. 41 L.R.A.(N.S.) 89. 


§ 5608. How conveyed. The homestead of a married person cannot be 
conveyed or incumbered, unless the instrument by which it is conveyed or 
incumbered is executed and acknowledged by both husband and wife. [R.C. 
1905, 3 5052; 1891, ch. 67, § 4; R. C. 1899, § 3608.] 


omestead exemption is intended for protection and preservation of home for 
benefit of family as whole. Dieter v. Fraine, 20 N. D. 484, 128 N. W. 684. 

Contract by husband to convey 320 acres of land, 160 acres of which, to knowledge 
- ae was homestead, was wholly invalid. Kaiser v. Klein, 29 S. D. 464, 137 

- W. 52. 

Requiring spouse to join in execution of deed to homestead does not confer on spouse 
any estate in land, but valid deed cannot be made without spouse joining therein. 
Somers v. Somers, 27 8. D. 500, 36 L.R.A.(N.S.) 1024, 131 N. W. 1091. 

Mortgage of, by husband and wife binds latter, whether she acknowledged same or 
not. Karcher v. Gans, 13 8. D. 383, 83 N. W. 431, 79 Am. St. Rep. 893. 

Signature of wife may be made by notary taking acknowledgment. N. W. Loan Co. 
v. Jonasen, 11 8. D. 566, 79 N. W. 840. 

Wife’s signature not necessary to mo e on government homestead on which she 
has never resided. Brokken v. Baumann, 10 N. D. 453, 88 N. W. 84. 

Husband alone cannot continue a mortgage on, after payment. Luce v. Mortgage Co., 
6 D. 122, 50 N. W. 621. 

Wife not bound by implied warranty when she joins in mortgage only to release home- 
stead right. Dunn v. Dietrich, 3 N. D. 3, 53 N. W. 81. 

Wife retains no interest in homestead in husband’s name after divorce in the absence 
of a provision in the decree to that effect. Brady v. Kreuger, 8 S. D. 464, 66 N. W. 1083, 
59 Am. St. Rep. 771. 

Maeeleney of husband; claim of wife as head of family. Ness v. Jones, 10 N. D. 587, 
88 N. W. 706. 

Mortgage of, for unpaid purchase money is good, although not signed by husband. 
Roby v. Bank, 4 N. D. 156, 59 N. W. 719, 50 Am. St. Rep. 633. 

Statute to be liberally construed. Kingman v. O’Callaghan, 4 S. D. 628, 57 N. W. 912. 

Exempt from sale for mechanic’s lien. Morgan v. Beuthein, 10 S. D. 650, 75 N. W. 204, 
65 Am. St. Rep. 733; Fallihee v. Wittmayer, 9 S. D. 479, 70 N. W. 642. 

. Peapplicable where homestead is not selected. Wegner v. Lubenow, 12 N. D. 95, 95 

. Wz. 442, 

Concurrence of husband and wife essential to conveyance of homestead. Helgebye 
v. Dammen, 13 N. D. 167, 100 N. W. 245. 

On necessity of both husband and wife acknowledging conveyance of homestead. 
Patnode v. Deschenes, 15 N. D. 100, 106 N. W. 573. 

Not unconstitutional as interfering with vested rights. Gaar, 8. & Co. v. Collin, 15 
N. D. 622, 110 N. W. 81. 

As to necessity of wife executing contract for sale of homestead. Silander v. Gronna, 
15 N. D. 552, 125 Am. St. Rep. 616, 108 N. W. 544. ; 

As not affecting general equity doctrine of estoppel in pais. Engholm v. Ekrem, 18 
N. D. 185, 119 N. W. 35. 

Effect of conveyance of homestead by husband to wife. 69 L.R.A. 379. 

Constructive trust in deed of homestead by husband to wife, with proviso attempting 
to derogate from her right of survivorship. 1 L.R.A.(N.S.) 312. 

Conveyance or incumbrance by one spouse only. 95 Am. St. Rep. 909. 

Conveyance by one spouse, whether may become operative on abandonment or other 
future event. 12 Am. St. Rep. 683. 

Husband’s power without wife’s consent to abandon homestead or convey premises by 
his sole deed after abandonment. 37 L.R.A.(N.S.) 807. 

Conveyance of homestead by husband after abandonment by wife. 8 L.R.A.(N.S.) 565. 

Power of husband to create easements in homestead without wife’s consent. 27 
L.R.A.(N.8.) 963. 

Power of legislature ta take away husband’s right to convey or incumber homestead 
property. 36 L.R.A.(N.8.) 1029. 

alidity of conveyance or incumbrance of homestead by wife after abandonment by 
husband. 36 L.R.A.(N.S.) 1024. 

Effect of a wife’s separate deed of homestead in connection with a conveyance or 
incumbrance by husband, or her subsequent joinder therein. 8 L.R.A(N.S.) 748. 

Effect of mistake of law as to contract with reference to homestead as ground of 
reformation. 28 L.R.A.(N.S.) 872. 

As to similar provision in Cal. Civ. Code, § 1242, see Gleason v. Spray, 81 Cal. 217, 
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15 Am. St. Rep. 47, 22 Pac. 551; Powell v. Patison, 100 Cal. 236, 34 Pac. 677; Mathews 
v. Davis, 102 Cal. 202, 36 Pac. 358; Dickey v. Gibson, 113 Cal. 26, 54 Am. Bt. Rep. 
321, 45 Pac. 15; San Francisco v. Grote, 120 Cal. 59, 41 L.R.A. 335, 65 Am. St. Rep. 
155, 52 Pac. 127; California Fruit Transp. Co. v. Anderson, 79 Fed. 404. 


§ 5609. Statute of limitations. No action, defense or counterclaim founded 
upon a right of homestead in property heretofore conveyed or incumbered, 
otherwise than as provided by the law in force at the time of the execution 
of such conveyance or incumbrance, and for which no declaration of home- 
stead shall have been filed previous to the taking effect of this section shall 
be effectual or maintainable, unless such action is commenced or such defense 
or counterclaim interposed on or before the first day of January, 1900; 
provided, nevertheless, that such limitation shall not apply if the homestead 
claimant was at the time of the execution of such conveyance or incumbrance 
in the actual possession of the property claimed and had not quit such posses- 
sion previous to the commencement of such action or the interposing of such 
defense or counterclaim. [R. C. 1905, § 5053; R. C. 1895, § 3609.] 

§ 5610. Actions may be commenced against homestead, when. No action, 
defense or counterclaim founded upon a right of homestead in property con- 
veyed or incumbered prior to the taking effect of this article and since the 
taking effect of section 5609, otherwise than is provided by the law in force 
at the time of the execution of such conveyance or incumbrance, and for which 
no declaration of homestead shall have been filed previous to the taking effect 
of this article, shall be effectual or maintainable, unless such action is com- 
menced, or such defense or counterclaim interposed on or before the first day 
of January, 1906; and no action, defense or counterclaim founded upon a 
right of homestead in property hereafter conveyed or incumbered, otherwise 
than as provided by the law in force at the time of the execution of such 
conveyance or incumbrance, and for which no declaration of homestead shall 
have been filed previous to the execution of such conveyance or incumbrance, 
Shall be effectual or maintainable, unless such action is commenced, or such 
defense or counterclaim interposed within two years after the execution of such 
conveyance or incumbrance; provided, nevertheless, that such limitation shall 
not apply, if the homestead claimant was, at the time of the execution of such 
conveyance or incumbrance, in the actual possession of the property claimed 
and had not quit such possession previous to the commencement of such 
action, or the interposing of such defense or counterclaim; and provided, 
further, that this section shall not in any way affect claims to the homestead 
which may have become barred under the provisions of said section 5609. 


[R. C. 1905, § 5054; 1905, ch. 3.] 


Mortgagor of homestead cannot set up homestead rights unless they are asserted within 
period fixed by this section. Justice v. Souder, 19 N. D. 613, 125 N. W. 1029. 


§ 5611. When appraised. When an execution for the enforcement of a 
judgment obtained in a case not within the classes enumerated in section 
2607 is levied upon the homestead the judgment creditor may apply to the 
district court in the county in which such homestead is situated for the ap- 
pointment of persons to appraise the value thereof. [R. C. 1905, § 5055; 1891, 
ch. 67, § 5; R. C. 1895, § 3610.] 

§ 5612. Application for appraisers. The application for appraisers must 
be made upon. a verified petition showing: 

1. The fact that an execution has been levied upon the homestead. 

2. The name of the claimant. 

3. That the value of the homestead exceeds the amount of the homestead 
- exemption. [R. C. 1905, § 5056; 1891, ch. 67, § 6; R. C. 1895, § 3611.] 

§ 5613. Petition filed. The petition must be filed with the clerk of the 
district court and a copy thereof with notice of the time and place of hearing 
served on the claimant at least ten days before the hearing. [R. C. 1905, 
§ 5057; 1891, ch. 67, § 7; R. C. 1899, § 3612.] 

§ 5614. Appointment of appraisers. Oath and duties. At the hearing the 
court upon proof of the service of such notice and petition and of the facts 
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stated in the petition may appoint three disinterested residents of the county 
to appraise the value of the homestead, who must take an oath impartially 
to appraise the same. They must view the premises and appraise the value 
thereof and if the appraised value exceeds the homestead exemption they 
must determine whether the real property claimed can be divided without 
material injury. ee C. 1905, § 5058; 1891, eh. 67, § 8; R. C. 1895, § 3613.] 
As to similar provision in Cal. Civ. Code, §§ 1249, 1251, see Brown v. Starr, 79 Cal. 

608, 12 Am. St. Rep. 180, 21 Pac. 973; Harrier v. Bassford, 145 Cal. 529, 78 Pac. 1038. 

§ 5615. Report to judge. Within fifteen days after their appointment the 
appraisers must present to the judge a report in writing, which report must 
show the appraised value of the homestead and their determination upon 
the matter of a division of the real property claimed. [R. C. 1905, § 5059; 
R. C. 1895, § 3614.] 

§ 5616. Homestead, how divided. If from the appraisers’ report it appears 
that the real property claimed as a homestead can be divided without material 
injury the court shall by order direct the appraisers to set off to the claimant 
so much of the real property, including the residence, as will amount in value 
to the homestead exemption and the execution may be enforced against the 
remainder of the real property. [R. C. 1905, § 5060; 1891, ch. 67, § 9; R. C. 
1895, § 3615.] 

§ 5617. When sold. If from the appraisers’ report it appears to the court 
that the real property claimed as a homestead exceeds in value the amount 
of the homestead exemption and that it cannot be divided without material 
injury, he must make an order directing its sale under the execution; but 
at such sale no bid must be received unless it exceeds the amount of the 
acre ae exemption. [R. C. 1905, § 5061; 1891, ch. 67, § 10; R. C. 1895, 

§ 5618. Proceeds of sale exempt. Disposition of. If the sale is made the 
proceeds thereof to the amount of the homestead exemption must be paid 
to the claimant and the residue applied to the satisfaction of the execution; 
provided, that when the execution is against a husband, whose wife is living, 
the court may, in its discretion, direct the five thousand dollars to be deposited 
in court to be paid out only on the joint receipt of the husband and wife and 
it shall, whether paid directly to the claimant or to the husband and wife 
jointly, possess all the protection against legal process and voluntary disposi- 
tion by the husband as did the original homestead premises. [R. C. 1905, 
§ 5062; 1891, ch. 67, § 11; R. C. 1895, § 3617. ] 

§ 5619. Fees of appraisers. The appraisers shall receive the same fees as 
jurors in civil cases in the district court, which with all other costs of these 
proceedings must be paid by the execution creditors in the first instance, 
but in the cases provided for in sections 5617 and 5618 the amount paid must 
pe added as costs on execution and collected accordingly. [R. C. 1905, § 5063 ; 
1891, ch. 67, § 12; R. C. 1899, § 3618.] 

§ 6620. Proceeds of sale exempt. If the homestead 1s conveyed as provided 
in section 5608 or sold for the satisfaction of any lien mentioned in section 
5607, the price thereof or the proceeds of the sale beyond the amount 
necessary to satisfy such lien, and not exceeding in either case the amount 
of the homestead exemption, shall be entitled thereafter to the same protec- 
tion against legal process as the law gives to the homestead. [R. C. 1905, 
§ 5064; 1891, ch. 67, § 18; R. C. 1895, § 3619.] 

§ 5621. Who may make declaration of homestead. Any person who is the 
head of a family may make a declaration of homestead in the manner pro- 
vided in the next two sections, but a failure to make such declaration shall 
not impair the homestead right. [R. C. 1905, § 5065; R. C. 1895, § 3620.] 

§ 5622. How executed and acknowledged. In order to select a homstead 
the husband or other head of a family, or in case the husband has not made 
such selection, the wife must execute and acknowledge in the same manner 
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as a grant of real property is acknowledged a declaration of homestead and 


file the same for record. [R. C. 1905, § 5066; R. C. 1895, § 3621.] 
As to similar provision in Cal. Civ. Code, § 1262, see Ham v. Santa Rosa Bank, 62 
Cal. 125, 45-Am. Rep. 654; Farley v. Hopkins, 79 Cal. 203, 21 Pac. 737. ; 

§ 5623. Contents of. The declaration of homestead must contain: 

1. A statement showing that the person making it is the head of a family; 
or, when the declaration is made by the wife, showing that her husband hes 
not made such declaration for their joint benefit. 

2. A statement that the person making it is residing on the premises and 
claims them as a homestead. 

3. A description of the premises. 

4, An estimate of their cash value. [R. C. 1905, § 5067; R. C. 1895, § 3622.] 

As to similar provision in Cal. Civ. Code, § 1263, see Ashley v. Olmstead, 54 Cal. 616; 
Ames v. Eldred, 55 Cal. 136; Ham v. Santa Rosa Bank, 62 Cal. 125, 45 Am. Rep. 654; 
‘Read v. Rahm, 65 Cal. 343, 4 Pac. 111; Jones v. Waddy, 66 Cal. 457, 6 Pac. 92; Re 
Crowey, 71 Cal. 300, 12 Pac. 230; Farley v. Hopkins, 79 Cal. 203, 21 Pac. 737; Knock 
v. Bunnell, 3 Cal. Unrep. 105, 21 Pac. 961; Cunha v. Hughes, 122 Cal. 111, 68 Am. St. 
Rep. 27, 54 Pac. 535; Reid v. Englehart-Davidson Mercantile Co., 126 Cal. 527, 77 Am. 
St. Rep. 206, 58 Pac. 1063. 

§ 5624. Must be recorded. The declaration must be recorded in the office 
of the register of deeds of the county in which the land is situated. [R. C. 
1905, § 5068; R. C. 1895, § 3623.] 

§ 5625. Effect of sale of homestead. The sale and disposition of one home- 
stead shall not be held to prevent the selection or purchase of another as 
estore in this chapter. [R. C. 1905, § 5069; 1891, ch. 67, § 14; R. C. 1899, 

3624. 

§ 5626. ‘* Head of family '’ defined. The phrase ‘‘ head of a family ”’ as 
used in this chapter includes within its meaning: 

1. The husband or wife when the claimant is a married person; but in no 
case are both husband and wife entitled each to a homestead under the pro- 
visions of this chapter. 

_2. Every person who has residing on the premises with him or her and under 
his or her care and maintenance, either: 

(a) His or her child or the child of his or her deceased wife or husband, 
whether by birth or adoption. 

(b) A minor brother or sister or the minor child of a deceased brother 
or sister. 

(c) A father, mother, grandfather or grandmother. 

(d) The father or mother, grandfather or grandmother of a deceased 
husband or wife. 

(e) An unmarried sister or any other of the relatives mentioned in this 
section who have attained the age of majority and are unable to take care of or 
support themselves. [R. C. 1905, § 5070; 1891, ch. 67, § 15; R. C. 1899, § 3625.] 

A single person was entitled to homestead right prior to act of 1890. MHesnard v. 
ee 6 8. D. 73, 60 N. W. 159. Contra, McCanna v. Anderson, 6 N. D. 482, 71 

. W. 769. 

Selection; extent and value; presumption from failure to assert. Foogman v. Patter- 
son, 9 N. D. 254, 83 N. W. 15. 

As to when divorced husband is no longer head of family entitled to homestead exemp- 
tion. Holcomb v. Holcomb, 18 N. D. 561, 120 N. W. 547. 

Widow without children may occupy during her lifetime. Fore v. Fore, 2 N. D. 260, 
50 N. W. 712. 
oe is head of family and what constitutes a family. 61 Am. Dec. 586; 70 Am. St. 

. 107. 

What constitutes a family. 4 L.R.A.(N.S.) 366. 

re is within the meaning of the law allowing exemption to head of family. 32 
. Rep. 30. 

As to similar provision in Cal. Civ. Code, § 1261, see Roth v. Insley, 86 Cal. 134, 24 
Pac. 853; Simonson v. Burr, 121 Cal. 582, 54 Pac. 87. 

As to similar provision in Neb. Comp. Stat. 1897, ch. 36, § 15, see Schaller v. Kurtz, 
25 Neb. 658, 41 N. W. 642. 


§ 5627. Descent and distribution of homestead estates. Upon the death 
of a person in whom the title to real property constituting a homestead as 
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defined in this chapter is vested a homestead estate in such real property 
shall survive, descend and be distributed to the persons and in the order 
following: 

1. To the surviving husband or wife for life; or, 

2. There being no surviving husband or wife, to the decedent’s minor 
child or children until the youngest attains majority; or, 

3. The surviving husband or wife dying before, then thereafter to the 
decedent’s minor child or children until the youngest attains majority. [R. C. 
1905, § 5071; 1891, ch. 67, § 16; R. C. 1895, § 3626.] 

No homestead estate can survive, descend or be distributed where decedent was not 
aes ag omens exemption at time of death. Holcomb v. Holcomb, 18 N. D. 561, 

Homestead cannot be partitioned among heirs, while occupied as homestead by sur- 
viving husband, wife or minor child. Wells v. Sweeney, 16 S. D. 489, 102 Am. St. Rep. 
813, 94 N. W. 394. 

Widow’s right to convey, lease or incumber homestead during minority of children. 
10 L.R.A.(N.S.) 787. 

Effect of alienation of incumbrance of homestead by surviving spouse on rights of 
children. 56 L.R.A. 71. 

Right of child in homestead of parent as affected by will. 56 L.R.A. 38. 

Right of adopted children to take parent’s homestead. 56 L.R.A. 54. 

Federal courts following state decisions as to construction and effect of wills. 40 
L.R.A.(N.S.) 430. 

As to similar provision in Cal. Civ. Code, § 1265, see Re Headen, 52 Cal. 294; 
Gagliardo v. Dumont, 54 Cal. 496; Schuler v. Savings & L. Soc., 64 Cal. 397, 1 Pac. 
479; Beck v. Soward, 76 Cal. 527, 18 Pac. 650; Re Burdick, 76 Cal. 639, 18 Pac. 805; 
Tyrrell v. Baldwin, 78 Cal. 470, 21 Pac. 116; Farley v. Hopkins, 79 Cal. 203, 21 Pac. 

. 737; Re Ackerman, 80 Cal. 208, 13 Am. St. Rep. 116, 22 Pac. 141; Gleason v. Spray, 81 

Cal. 217, 15 Am. St. Rep. 47, 22 Pac. 551; Roth v. Insley, 86 Cal. 134, 24 Pac. 853; Re 
Walkerly, 108 Cal. 627, 48 Am. St. Rep. 97, 41 Pac. 772; Dickey v. Gibson, 113 Cal. 26, 
54 Am. St. Rep. 321, 45 Pac. 15. 

§ 5628. ‘*‘ Homestead estate ’’ and ‘‘ youngest ’’ defined. The term ‘‘ home- 
stead estate ’’ employed in this chapter shall be construed to mean the right 
to the possession, use, control, income and rents of the real property held or 
occupied by such decedent as a homestead at death ; and the term “‘ younges' a 
as employed in this chapter shall be construed to mean the decedent’s child, 
whether by birth or adoption, last to attain majority. [R. C. 1905, § 5072; 
R. C. 1895, § 3627.] 

§ 5629. Ascertaining and setting off homestead after death of owner. If 
a homestead in such real property had been ascertained and set off to such 
decedent before death as provided in this chapter the homestead estate pro- 
vided for in section 5627 shall be commensurate therewith and must not be 
again ascertained; but if such homestead had not been so ascertained and 
set off, the county court must ascertain in the manner provided in the probate 
code and set off and decree the homestead estate to the surviving husband 
or wife, or minor child or children, as the case may be; provided, however, 
that the real property which is subjected to the homestead estate by the 
county court and in which such estate is ascertained and set off by such court 
must not exceed in value or area the value or area prescribed in section 5605. 
[R. C. 1905, § 50738; R. C. 1895, § 3628.] 

§ 5630. Decree of county court. Provisions of. The county court shall 
ascertain and set forth in its decree setting off the homestead estate to the 
surviving husband or wife or minor child or children, whether ascertained 
by it or not, the name of and the dates at which the minor child, or each 
minor child, if more than one, will attain majority and direct in such decree 
that in case the surviving husband or wife dies before the last of such dates is 
reached, the minor child or children then surviving shall from the time of 
such death succeed to such homestead estate until the youngest attains 
majority. If a surviving minor child dies before a full satisfaction of the 
homestead estate such estate shall thereafter be proceeded with as though 
such child had never lived. [R. C. 1905, § 5074; R. C. 1895, § 3629.] 
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§ 5631. Estate decends exempt. Exception. The real property subjected 
to such homestead estate shall, subject to the full satisfaction of such estate, 
descend exempt from decedent’s debts except as provided in section 5607 and 
be distributed in the same manner as real property not subjected to a home- 
stead estate, or as directed in the decedent’s will; provided, that in no case 
shall the real property constituting the homestead of a decedent, or any part 
thereof, descend or be distributed to any person other than the surviving 
husband or wife and decedent’s heirs in the direct descending line as pre- 
scribed in chapter 53 until all the decedent’s debts are fully paid. [R. C. 
1905, § 5075; R. C. 1895, § 3630.] 

§ 5632. May be devised subject to homestead estate. Subject to the home- 
stead estate as defined by law and the payment of decedent’s debts, the home. 
stead may be devised to persons other than those mentioned in section 5631 
like other real property of the testator. [R. C. 1905, § 5076; 1891, ch. 67, 
§ 18; R. C. 1895, § 3631.] 

§ 5633. Conveyance in case of insanity. If either the husband or wife 
shall become insane, the county court of the county in which the homestead 
is situated may, upon application of the husband or wife not insane and upon 
due proof of such insanity, make an order permitting the husband or wife 
not insane to sell and convey or mortgage such homestead. [R. C. 1905, 
§ 5077; 1891, ch. 67, § 19; R. C. 1895, § 3632.] 

§ 5634. Requisites of petition. Such application shall be made by a peti- 
tion to the court subscribed and sworn to by the applicant, setting forth the 
name and age of the insane husband or wife; the number, age and sex of the 
children of such insane husband or wife; a description of the premises consti- 
tuting the homestead; the value of the same; the county in which it is 
situated; and such facts in addition to that of the insanity of the husband 
or wife, relating to the circumstances or necessities of the applicant and 
his or her family, as he or she may rely upon in support of the petition. 
[R. C. 1905, § 5078; R. C. 1895, § 3633.] 

§ 5635. Notice, on whom and how served. Notice of the application for 
such order shall be served upon such persons and in such manner as the 
court shall by order direct and in such order the court shall fix a time for 
the hearing of the application. [R. C. 1905, § 5079; R. C. 1895, § 3634.] 

§ 5636. Order of sale recorded. A certified copy of the order granting 
permission to sell and convey or mortgage the homestead shall be filed for 
record and recorded in the office of the register of deeds of the county in which 
the homestead is situated. [R. C. 1905, § 5080; R. C. 1895, § 3635.] 

§ 5637. Court may direct disposition of funds. On granting an order 
authorizing a sale of the homestead the court may direct that a part of the 
funds derived from such sale, not to exceed one-third thereof, be set aside and 
may direct its investment for the use and benefit of the insane husband or 
wife. If such husband or wife dies while insane the sum so set aside reverts 
to the surviving husband or wife. If he or she is dead at the time the insane 
husband or wife dies, then such sum shall descend in accordance with the 
laws of succession as provided in this code. [R. C. 1905, § 5081; 1891, ch. 67, ~ 
§ 21; R. C. 1895, § 3636.] 

§ 5638. Appeal. On the hearing of such application any of the kindred 
of the insane person may appear and be heard in the premises, and may appeal 
from any order made on the subject to the district court for the county in 
which the land is situated in the manner provided for appeals in other cases. 
[R. C. 1905, § 5082; 1891, ch. 67, § 22; 1895, § 3637.] 

§ 5639. Such conveyance valid. A conveyance or mortgage of the home- 
stead made pursuant to the last six sections shall be as valid and effectual 
as if the insane husband or wife had been sane and had joined in the execution 
and acknowledgment of such conveyance or mortgage. [R. C. 1905, § 5083; 
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CHAPTER 52. 
WILL. 


ARTICLE 1. EXECUTION AND REVOCATION OF WILL, §§ 5640-5684. 
2. INTERPRETATION OF WILLS AND EFFECT OF VARIOUS PROVISIONS, 
§§ 5685-5719. 
3. GENERAL Provisions, §§ 5720-5740. 


ARTICLE 1.— EXECUTION AND REVOCATION OF WILL. 


§ 5640. Who may make. Every person over the age of eighteen years of 
sound mind may by last will dispose of all his estate, real and personal, and 
such estate not disposed of by will is succeeded to as provided in chapter 53 
of this code, being chargeable in both cases with the payment of all the dece- 
dent’s debts as provided in the probate code. [R. C. 1905, § 5084; Civ. C. 


1877, A 683; R. C. 1895, § 3639.] 
erson making will must be of sound mind at the time. Re Corson, 29 S. D. 14, 135 

N. W. 666. 

What constitutes testamentary capacity or incapacitv. 27 L.R.A.(N.S.) 2. 

Testamentary capacity at the time of giving instructions for will as affecting measure 
of capacity which must exist at time of execution. 2 B. R. C. 41. 

Drunkenness as affecting testamentary capacity. 39 L.R.A. 220. 

Conflict of laws as to testator’s capacity. 2 L.R.A.(N.S.) 414. 

Adjudication of insanity, or existence of guardianship, as showing want of testa- 
mentary capacity. 140 Am. St. Rep. 346. 

Insane delusions. 8 Aro. Rep. 184; 63 Am. St. Rep. 94; 12 L.R.A. 161; 27 L.R.A.(N.S.) 
62. 

Belief in spiritualism. 36 Am. Rep. 426; 15 L.R.A.(N.S.) 673. 

Aversion to relatives. 117 Am. St. Rep. 582. 

As to similar provision in Cal. Civ. Code, § 1270, see Hinckley’s Estate, 58 Cal. 457; 
Re Ross, 140 Cal. 282, 73 Pac. 976. . 

§ 5641. Married woman same right. A married woman may dispose of 
all her separate estate by will without the consent of her husband and may 
alter or revoke in like manner as if she was single. Her will must be exe- 
¢<uted and proved in like manner as other wills. [R. C. 1905, § 5085; Civ. C. 


1877, § 684; R. C. 1899, § 3640. ] 
ight of wife under statute removing disabilities of married woman to devise prop- 
erty held by her husband and herself as joint tenants. 7 L.R.A.(N.S.) 701. 
ufficiency of husband’s consent to wife’s will. 37 L.R.A.(N.S.) 1133. 

§ 5642. Undue influence. A will or part of a will procured to be made by 
duress, menace, fraud or undue influence may be denied probate; and a revo- 
cation procured by the same means may be declared void. [R. C. 1905, § 5086; 
Civ. C, 1877, § 685; R. C. 1899, § 3641.) 

Undue influence affecting will. 16 Am. Dec. 257; 31 Am. St. Rep. 670. 
presumption of. 44 Am. Rep. 537; 21 Am. St. Rep. 94. 
burden of proof as to. 17 L.R.A. 494; 36 L.R.A. 724, 733. 
Will prepared by beneficiaries. 71 Am. Dec. 129. 
Effect of unnatural testamentary disposition on question of undue influence. 6 
L.R.A.(N.S.) 202; 22 L.R.A.(N.S.) 1024. 
Character of presumption as to undue influence in bequest to mistress. 11 
L.R.A.(N.S.) 554. 
Effect of meretricious relations between testator and beneficiary on validity of devise 
or bequest. 17 L.R.A.(N.S.) 477. 
Ante-testamentary declarations as evidence of undue influence. 3 L.R.A.(N.S.) 749. 
Omitting part of will from probate because of undue influence. 34 L.R.A.(N.S.) 749. 
Evidentiary force of circumstance that one benefited by a will was the draftsman 
thereof, or was active in procuring its execution. 28 L.R.A.(N.S.) 270. 
As to similar provision in Cal. Civ. Code, § 1272, see Re Kohler, 79 Cal. 313, 21 Pac. 
758. 

§ 5643. What may be willed. Every estate and interest in real or personal 
property to which heirs, husband, widow or next of kin might succeed may be 
disposed of by will. [R. C. 1905, § 5087; Civ. C. 1877, § 686; R. C. 1899, 
§ 3642.] 
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Will of adopting parent cannot defeat rights of adopted child as established by con- 
tract with natural parent and by decree of court at time of adoption. Quinn v. Quinn, 
& S. D. 328, 58 N. W. 808, 49 Am. St. Rep. 875. 

Parent’s right to will custody of child. 2 L.R.A.(N.S.) 203. 

Right of entry for condition broken as subject of a devise. 60 L.R.A. 762. 

Burial lot as subject of devise. 67 L.R.A. 121. 

Right of entryman to devise claim or interest in public lands. 34 L.R.A.(N.S.) 397. 

Contingent remainder as subject of devise by remainderman. 21 L.R.A.(N.S.) 121. 

Applicability to devise, of rule against conveyance of land held adversely. 35 
LRA (NS) 734, _ 

Power of insured to destroy rights of beneficiary by bequeathing policy. 49 L.R.A. 
748, 752. 

Right to change beneficiary in policy by will. 4 L.R.A.(N.S.) 939. 

Bequest of policy of insurance or proceeds thereof as a specific legacy. 7 L.R.A.(N.S.) 
§92. 

Right to designate by will the beneficiary of benefit insurance. 42 L.R.A.( N.S.) 1161. 
3 As to similar provision in Cal. Civ. Code, § 1274, see Re Burdick, 112 Cal. 387, 44 
ac. 734. ra 

§ 5644. Made to any one capable of taking. A testamentary disposition 
may be made to any person capable by law of taking the property so disposed 
of, except that no corporation can take under a will, unless expressly author- 
ized by statute so to take. [R. C. 1905, § 5088; Civ. C. 1877, § 687; BR. C. 
1895, § 3643.] 

Right of private pee to contest power of corporation to take or hold property 
under a will. 32 L.R.A. 297. . : 

Right to question power of corporation to take by will property in excess of its 
charter authority. 9 L.R.A.(N.S.) 689. : 

Who may take advantage of statute rendering foreign corporation incapable of taking 
title to real estate. 33 L.R.A.(N.S.) 355. 

As to similar provision in Cal. Civ. Code, § 1275, see Bulmer’s Estate, 59 Cal. 131; 
Eastman’s Estate, 60 Cal. 308; Re Robinson, 63 Cal. 620; Re Royer, 123 Cal. 614, 
44 L.R.A. 364, 56 Pac. 461; Tobin’s Estate, Myrick, Prob. Ct. Rep. (Cal.) 134; Wright’s 
Estate, Myrick, Prob. Ct. Rep. (Cal.) 213. ; ; ; 

§ 5645. Nuncupative will. Requisites. To make a nuncupative will valid 
and to entitle it to be admitted to probate the following requisites must be 
observed : 

1. The estate bequeathed must not exceed in value the sum of one thousand 
dollars. ’ 

2. It must be proved by two witnesses who were present at the making 
thereof, one of whom was asked by the testator at the time to bear witness 
that such was his will, or to that effect. ee 

3. The decedent must at the time have been in actual military service in 
the field or doing duty on shipboard at sea and in either case in actual con- 
templation, fear or peril of death, or the decedent must have been at the time 
in expectation of immediate death from an injury received the same day. 
[R. C. 1905, § 5089; Civ. C. 1877, § 688; R. C. 1899, § 3644.] 

Nuncupative wills. 20 Am. Dec. 44; 67 Am. St. Rep. 572. 

What is “ last sickness ” permitting a nuncupative will. 13 L.R.A.(N.8.) 1092. 

§ 5646. Mutual will. A conjoint or mutual will is valid, but it may be re- 
voked by any of the testators in like manner with any other will. [R. C. 
1905, § 5090; Civ. C. 1877, § 689; R. C. 1899, § 3645.] 

oint wills and their effect. 68 Am. Dec. 407. 

Joint, mutual, reciprocal or multi wills. 136 Am. St. Rep. 592. 

Contents of joint or mutual wills as affecting right to probate. 34 L.R.A.(N.S.) 976. 

Revocability of mutual will. 27 L.R.A.(N.S.) 508; 37 L.R.A.(N.S.) 1196. 

§ 5647. Conditional will may be denied probate. A will, the validity of 
which is made by its own terms conditional, may be denied probate, accord- 
ing to the event, with reference to the condition. [R. C. 1905, § 5091; Civ. C. 
1877, § 690; R. C. 1899, § 3646.] 

§ 5648. Olographic will. An olographic will is one that is entirely written, 
dated and signed by the hand of the testator himself. It is subject to no 
other form and may be made in or out of this state and need not be witnessed. 
[R. C. 1905, § 5092; Civ. C. 1877, § 691; R. C. 1899, § 3647.] 


Deed not having essentials of will but passing present interest in land in fee simple 
is not a will. Jones v. Jones, 20 S. D. 632, 108 N. W. 23. 
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What are olographic or holographic wills. 52 Am. Dec. 591; 104 Am. St. Rep. 22. 

Revocation of previous will by holographic will. 37 L.R.A. 566. 

Writing name in body of holographic will as a signature thereto. 29 L.R.A.(N.S.) 64. 

Violation of requirement that holographic will shall be written by testator. 26 
L.R.A.(N.S8.) 1145. 

Necessity of witnesses to an holographic will. 14 L.R.A.(N.S.) 968. | 

Sufficiency of showing that paper offered as a holographic will was intended as such. 
33 L.R.A.(N.S.) 1018. 

Custody of holographic will. 37 L.R.A.(N.S.) 842. 

As to similar provision in Cal. Civ. Code, § 1277, see Martin’s Estate, 58 Cal. 530; 
Re Rand, 61 Cal. 468, 44 Am. Rep. 555; ena, Estate, 64 Cal. 427, 1 Pac. 701; Re 
Learned, 70 Cal. 140, 11 Pac. 587; Mitchell v. Donohue, 100 Cal. 202, 38 Am. St. Rep. 
279, 34 Pac. 614; Re Stratton, 112 Cal. 513, 44 Pac. 1028; Re Lakemeyer, 135 Cal. 28, 
87 Am. St. Rep. 96, 66 Pac. 961; Re Fay, 145 Cal. 82, 104 Am. St. Rep. 17, 78 Pac. 340; 
Re Clisby, 145 Cal. 407, 104 Am. St. Rep. 58, 78 Pac. 964; Donoho’s Estate, Myrick, 
Prob. Ct. Rep. (Cal.) 140. 


§ 5649. How wills must be executed and attested. Every will, other than 
a nuncupative will, must be in writing; and every will, other than an olo- 
graphic will and a nuncupative will, must be executed and attested as follows: 
1. It must be subscribed at the end thereof by the testator himself, or some 
person in his presence and by his direction must subscribe his name thereto. 
2. The subscription must be made in the presence of the attesting witnesses, 


or be acknowledged by the testator to them to have been made by him or by 
his authority. 


3. The testator must at the time of subscribing or acknowledging the same 
declare to the attesting witnesses that the instrument is his will; and, 

4. There must be two attesting witnesses, each of whom must sign his name 
as a witness at the end of the will at the testator’s request and in his presence. 
[R. C. 1905, § 5093; Civ. C. 1877, § 691; R. C. 1899, § 3648.] 


When will not fully executed is valid. 36 Am. Dec. 316. 

As to similar provision in Cal. Civ. Code, § 1276, see Toomes’s Estate, 54 Cal. 509, 
35 Am. Rep. 83; Re McCabe, 68 Cal. 519, 9 Pac. 554; Re Guilfoyle, 96 Cal. 598, 22 
L.R.A. 370, 31 Pac. 553; Re Comassi, 107 Cal. 1, 28 L.R.A. 414, 40 Pac. 15; Re Walker, 
110 Cal. 387, 30 L.R.A. 460, 52 Am. St. Rep. 104, 42 Pac. 815; Re Tyler, 5 Cal. Unrep. 
851, 50 Pac. 927; Re Lynch, 142 Cal. 373, 75 Pac. 1086; Re Clisby, 145 Cal. 407, 104 
Am. St. Rep. 58, 78 Pac. 964; Re Seaman, 146 Cal. 455, 106 Am. St. Rep. 53, 80 Pac. 
700, 2 Ann. Cas. 726; Taney’s Estate, Myrick, Prob. Ct. Rep. (Cal.) 210; Donoho’s 
Estate, Myrick, Prob. Ct. Rep. (Cal.) 140. 

1. What is a sufficient signing of will. 42 Am. Dec. 571. 

Signature by other person. 6 L.R.A. 357; 22 L.R.A. 299. 

Signature by mark. 22 L.R.A. 370. 

Does ability to write invalidate signature made by mark or by aid of other person 
guiding the pen. 7 L.R.A.(N.S.) 1193. 

Proof of signature by mark when attesting witnesses are dead or cannot remember. 
44 L.R.A. 142. 

When will deemed to have been signed or subscribed at the end. 17 L.R.A.(N.8.) 
353; 23 L.R.A.(N.S.) 515; 30 L.R.A.(N.S.) 1173. 

Writing name in body of will as a signature thereto. 29 L.R.A.(N.S.) 63. 

Writing name in body of holographic will as signature thereto. 29 L.R.A.(N.S.) 64. 

Signing of will at end of instrument where name follows attestation clause. 17 
L.R.A.(N.S.) 354. 

Collateral attack on probate where decree or will affirmatively shows matter below 
testator’s signature. 42 L.R.A.(N.S.) 458. ; 

2. Necessity that witnesses see testator sign or that they see his signature, 38 
L.R.A.(N.S.) 161. 

What amounts to signing in the presence of witnesses. 60 Am. Rep. 285. 

4. Attestation and witnessing of will. 10 Am. Dec. 516; 114 Am. St. Rep. 209. 

Effect of fact that person who executed will was not previously known to witness. 21 
L.R.A.(N.S.) 531. 

Collateral attack on probate where decree or will affirmatively shows the will to be 
invalid because of defects as to attesting witnesses. 42 L.R.A.(N.S.) 456. 

Signature of witnesses to will before testator signs it. 14 L.R.A. 160; 26 L.R.A.(NS.) 
1126. 

When witness is deemed to subscribe in testator’s presence. 1 L.R.A.(N.S.) 393; 28 
Am. Rep. 595. 

Attestation of will by mark. 22 L.R.A. 372. 

Necessity of attestation clause of will. 14 L.R.A.(N.S.) 255, 
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§ 5650. What unnecessary in nuncupative wills. A nuncupative will is not 
required to be in writing, nor to be declared or attested with any formalities. 
[R. C. 1905, § 5094; Civ. C. 1877, § 692; R. C. 1899, § 3649.] 

§ 5651. How witnessed. A witness to a written will must write with his 
name his place of residence; and a person who subscribes a testator’s name 
by his direction must write his own name as a witness to the will. But a 
violation of this section does not affect the validity of the will. [R. C. 1905, 
§ 5095; Civ. C. 1877, § 698; R, C. 1899, § 3650.] 

§ 5652. When codicil republishes will. The execution of a codicil, referring 
to a previous will, has the effect to republish the will as modified by the 
eodicil. [R. C. 1905, § 5096; Civ. C. 1877, § 694; R. C. 1899, § 3651.] 

How far will modified by codicil. 1 L.R.A.(N.S.) 397. 

Revocation of prior will by codicil. 37 L.R.A. 571. 

Effect of republication of will by codicil to incorporate extrinsic document into will. 
68 L.R.A. 381. 

Effect of signature to codicil of will not signed at the end. 17 L.R.A.(N.S.) 357. 

As to similar provision in Cal. Civ. Code, § 1287, see Re Ladd, 94 Cal. 670, 30 Pac. 
99; Re McCauley, 138 Cal. 432, 71 Pac. 512. 

§ 5653. Law of place governs. A will of real or personal property, or 
both, or a revocation thereof made out of this state by a person not having 
his domicile in this state is as valid when executed according to the law of 
the place in which the same was made, or in which the testator was at the 
time domiciled, as if it was made in this state and according to the provisions 


of this chapter. [R. C. 1905, § 5097; Civ. C. 1877, § 695; R. C. 1899, § 3652.] 
Law of testator’s domicile controls as to personal property. 2 Am. Dec. 454. 


§ 5654. Validity of will depends on compliance with law. No will or revo- 
eation is valid unless executed either according to the provisions of this 
‘chapter, or according to the law of the place in which it was made, or in 
which the testator was at the time domiciled. [R. C. 1905, § 5098; Civ. C. 1877, 
§ 696; R. C. 1899, § 3653.] 7 

§ 5655. Law where made governs, though domicile subsequently changed. 
Whenever a will or a revocation thereof is duly executed according to the 
law of the place in which the same was made, or in which the testator was at 
the time domiciled, the same is regulated as to the validity of its execution 
by the law of such place, notwithstanding that the testator subsequently 
changed his domicile to a place by the law of which such will would be void. 
[R. C. 1905, § 5099; Civ. C. 1877, § 697; R. C. 1899, § 3654. ] 

§ 5656. Deposit with county judge. His duties. Every county judge must 
deposit in his office any will delivered to him for that purpose and give a 
written receipt to the depositor; and must inclose such will in a sealed 
wrapper so that it cannot be read and indorse thereon the name of the tes- 
tator, his residence and the date of the deposit ; and such wrapper must not be 
opened until its delivery under the provisions of the next section. [R. C. 1905, 
§ 5100; Civ. C. 1877, § 698; R. C. 1899, § 3655.] 

§ 5657. How disposed of. A will deposited under the provisions of the 
last section must be delivered only: 

1. To the testator in person. 

2. Upon his written order duly proved by the oath of a subscribing witness. 

3. After his death, to the person, if any, named in the indorsement on the 
wrapper of the will; or, 

4, If there is no such indorsement and if the will was not deposited with 
the county judge having jurisdiction of its probate, then to the county judge 
+ eeseT jurisdiction. [R. C. 1905, § 5101; Civ. C. 1877, § 699; R. C. 1899, 

§ 5658. Opened after death by county judge. The county judge with whom 
a will is deposited, or to whom it is delivered, must after the death of the 
testator publicly open and examine the will and file it in his office, there to 
remain until duly proved, or deliver it to the county judge having jurisdic- 
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BS its probate. [R. C. 1905, § 5102; Civ. C. 1877, § 700; R. C. 1899, 
7. | 
§ 5659. Proof of lost will. A lost or destroyed will of real or personal 
property, or both, may be established in the cases provided in the probate 
code or any act in force on that subject. [R. C. 1905, § 5103; Civ. C. 1877, 
§ 701; R. C. 1899, § 3658. ] 

Presumption as to revocation of missing will. 38 L.R.A. 433. ; 

§ 5660. Revocation of wills. Except in the cases in this chapter mentioned 
i written will, nor any part thereof, can be revoked or altered otherwise 
than: 

1. By a written will or other writing of the testator, declaring such revo- 
eation or alteration and executed with the same formalities with which a will 
should be executed by such testator; or, 

2. By being burnt, torn, cancelled, obliterated or destroyed, with the intent 
and for the purpose of revoking the same, by the testator himself, or by some 
person in his presence and by his direction. [R. C. 1905, § 5104; Civ. C. 1877, 
§ 702; R. C. 1899, § 3659.] 

Revocation of will. 45 Am. Rep. 338; 28 Am. St. Rep. 344. 
by implication. 15 Am. Dec. 659. 
——by mistake or under an erroneous assumption of fact. 48 Am. St. Rep. 198. 
———by subsequent birth of issue. 26 Am. Rep. 159. 


from change in condition or circumstances of testator, other than marriage or 
birth of issue. 130 Am. St. Rep. 628. 


how accomplished. 45 Am. Rep. 338. 

Partition deed as revocation of will. 57 L.R.A. 339. 

Effect of divorce to revoke gift by will. 69 L.R.A. 940. 

Divorce as affecting right to take under gift to “ husband,” “wife” or “widow.” 
33 L.R.A.(N.S.) 826. 

Settlement of property rights between husband and wife on account of divorce as 
saa! Seo revocation of will. 20 L.R.A.(N.S.) 1073. 

ower of one lacking testamentary capacity to revoke will. 18 L.R.A.(N.S.) 99. 

Revocability of mutual will. 27 LRA.(NS.) 508; 37 L.R.A.(N.S.) 1196. 

Republication of revoked will. 76 Am. St. Rep. 249. 

As to similar provision in Cal. Civ. Code, § 1292, see Clarke v. Ransom, 50 Cal. 595; 
Re Tillman, 3 Cal. Unrep. 677, 31 Pac. 563; Re Hickman, 101 Cal. 609, 36 Pac. 118; 
Re Comassi, 107 Cal. 1, 28 L.R.A. 414, 40 Pac. 15; Re Lones, 108 Cal. 688, 41 Pac. 771; 
Re McCauley, 138 Cal. 432, 71 Pac. 512. 


2. Revocation by obliterations or interlineations. 25 Am. Rep. 35. 


Cancellation or mutilation of will as affected by invalidity of a second will. 6 
L.R.A.(N.S.) 1107. 


Attempt to revoke portions of a will by burning, tearing, cancelling, obliterating or 
destroying. 38 L.R.A.(N.S.) 797. 


Declarations of testator as admissible on issue of his intent in destroying will. 24 
L.R.A.(N.S.) 180. 


Subsequent ratification of unauthorized destruction as revocation of will. 2 B. R. C. 
550. 


§ 5661. How cancellation must be proved. When a will is cancelled or 
destroyed by any other person than the testator, the direction of the testator 
and the fact of such injury or destruction must be proved by two witnesses. 
[R. C. 1905, § 5105; Civ. C. 1877, § 703; R. C. 1899, § 3660.] 

§ 5662. Effect of partial erasure. A revocation by obliteration on the face 
of the will may be partial or total, and is complete if the material part is so 
obliterated as to show an intention to revoke; but when, in order to effect 
a new disposition, the testator attempts to revoke a provision of the will by 
altering or obliterating it on the face thereof, such revocation is not valid 
unless the new disposition is legally effected. [R. C. 1905, § 5106; Civ. C. 
1877, § 704; R. C. 1899, § 3661.] 


Attempt to revoke portions of a will by burning, tearing, cancelling, obliterating or 
destroying. 38 L.R.A.(N.S.) 797. 


Burden of explaining erasures or alterations appearing on face of will. 17 L.R.A.(N.S.) 
184, 


§ 5663. Revocation of will in duplicate. The revocation of a will, executed 
in duplicate, may be made by revoking one of the duplicates. [R. C. 1905, 
§ 5107; Civ. C. 1877, § 705; R. C. 1899, § 3662.] y 
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§ 5664. When subsequent will revokes prior. A prior will is not revoked 
by a subsequent will, unless the latter contains an express revocation, or 
provisions wholly inconsistent with the terms of the former will; but in other 
eases the prior will remains effectual so far as consistent with the provisions 
of.the subsequent will. [R. C. 1905, § 5108; Civ. C. 1877, § 706; R. C. 1899, 

3663. 
$ ivendibe of will by subsequent will. 37 L.R.A. 561. 

is As to similar provision in Cal. Civ. Code, § 1296, see Re Murphy, 104 Cal. 554, 38 
- Pac. 543. 
’ § 5665. Revocation does not revive former will without express words. 
If, after making a will, the testator duly makes and executes a subsequent 
will, the destruction, cancelling or revocation of the latter does not revive the 
former unless it appears by the terms of such revocation that it was, his 
intention to revive the former will, or unless after such destruction, cancelling 
or revocation he duly republishes the prior will. [R. C. 1905, § 5109; Civ. C. 
1877, § 707; R. C. 1895, § 3664.] 
iS esumption that one of two wills known to have been made was destroyed for pur- 
pose of revocation, and that the one retained is the last one, is overcome by uncon- 
tradicted testimony of person who drew both that the one not found was drawn last. 
Starkweather v. Bell, 13 S. D. 475, 83 N. W. 566. 
Effect of revocation of later will to revive an earlier one. 37 L.R.A. 575; 14 
L.R.A.(N.S.) 937; 37 L.R.A,.(N.S.) 291; 76 Am. Dec. 652; 45 Am. Rep. 327. 
As to similar provision in Cal. Civ. Code, § 1297, see Re Lones, 108 Cal. 688, 41 Pac. 
771. 

§ 5666. Will made before marriage revoked, if issue unprovided for. If, 
after having made a will, the testator marries and has issue of such mar- 
riage, born either in his lifetime or after his death and the wife or issue 
survives him, the will is revoked, unless provision has been made for such 
issue by some settlement, or unless such issue are provided for in the will, 
or in such way mentioned therein as to show an intention not to make such 
provision ; and no other evidence to rebut the presumption of such revocation 
can be received. [R. C. 1905, § 5110; Civ. C. 1877, § 707; R. C. 1899, § 3665.) 

Husband and wife are heirs at law to each other’s estate, the portion which each will 


ae depending upon presence or absence of other heirs. Fore v. Fore, 2 N. D. 260, 
50 N. W. 712. 

Will is revoked by testator’s subsequent marriage where wife is not mentioned therein 
nor otherwise provided for. Griffing v. Gilason, 21 8. D. 56, 109 N. W. 646. 

Will made before death of first wife without issue, revoked on marriage to second. 
Re Larsen, 18 S. D. 335, 100 N. W. 738, 5 A. & E. Ann. Cas. 794, 

Revocation of will by marriage. 80 Am. Dec. 516. 

Adopted child as a “child” within statute relating to revocation of will. 30 
L.R.A.(N.S,) 916. 

As to similar provision in Cal. Civ. Code, § 1298, see Sanders v. Simcich, 65 Cal. 50, 
-2 Pac. 741; Re Comassi, 107 Cal. 1, 28 L.R.A. 414, 40 Pac. 15. 


§ 5667. Same, if wife unprovided for. If after making a will the testator 
marries and the wife survives the testator, the will is revoked, unless pro- 
vision has been made for her by marriage contract or unless she is provided 
for in the will or in such way mentioned therein as to show an intention not 
to make such provision; and no other evidence to rebut the presumption of 
revocation must be received. [R. C. 1905, § 5111; Civ. C. 1877, § 708; R. C. 
1899, § 3666.] 


Collateral attack on probate where decree or will affirmatively shows its revocation 
by testator’s marriage. 42 L.R.A.(N.S.) 457. 

As to similar provision in Cal. Civ. Code, § 1299, see Sanders v. Simcich, 65 Cal. 50, 
2 Pac. 741; Corker v. Corker, 87 Cal. 643, 25 Pac. 922; Re Comassi, 107 Cal. 1, 28 
L.R.A. 414, 40 Pac. 15. 

§ 5668. Marriage of woman revokes. A will executed by an unmarried 
woman is revoked by a subsequent marriage and is not revived by the death 
of her husband. [R. C. 1905, § 5112; Civ. C. 1877, § 709; R. C. 1899, § 3667.] 

Revocation of will by marriage of a woman. 49 Am, Rep. 329. 

Collateral attack on probate where decree or will affirmatively shows its revocation 
by testator’s marriage. 42 L.R.A.(N.S.) 457. 

As to similar provision in Cal. Civ. Code, § 1300, see Re Comassi, 107.Cal. 1, 28 
L.R.A. 414, 40 Pac. 15. 
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§ 5669. Effect of sale of devised property. An agreement made by a tes- 
tator for the sale or transfer of property disposed of by a will previously 
made does not revoke such disposal; but the property passes by the will, 
subject to the same remedies on the testator’s agreement for a specific per- 
formance or otherwise against the devisees or legatees as might be had against 
the testator’s successors if the same had passed by succession. [R. C. 1905, 
§ 5113; Civ. C. 1877, § 710; R. C. 1899, § 3668.] 

§ 5670. Incumbrance not a revocation. A charge or incumbrance upon 
any estate for the purpose of securing the payment of money or the per- 
formance of any covenant or agreement is not a revocation of any will relat- 
ing to the same estate which was previously executed; but the devise and 
legacies therein contained must pass subject to such charge or incumbrance. 
[R. €. 1905, § 5114; Civ. C. 1877, § 711; R. C. 1899, § 3669.] 

§ 5671. Partial disposal not revocation. A conveyance, settlement or other 
act of a testator by which his interest in a thing previously disposed of by 
his will is altered, but not wholly divested, is not a revocation, but the will 
passes the property which would otherwise devolve by succession. [R. C. 
1905, § 5115; Civ. C. 1877, § 712; R. C. 1899, § 3670.] 

§ 5672. When instrument expresses intent it is a revocation. If the instru- 
ment by which an alteration is made in the testator’s interest in a thing 
previously disposed of by his will expresses his intent that it shall be a 
revocation, or if it contains provisions wholly inconsistent with the terms and 
nature of the testamentary disposition, it operates as a revocation thereof, 
unless such inconsistent provisions depend on a condition or contingency by 
reason of which they do not take effect. [R. C. 1905, § 5116; Civ. C. 1877, 
§ 713; R. C. 1899, § 3671.] 

§ 5673. Revocation revokes codicils. The revocation of a will revokes all 
its codicils. [R. C. 1905, § 5117; Civ. C. 1877, § 714; R. C. 1899, § 3672.] 

§ 5674. Child unprovided for succeeds as in intestacy. Whenever a tes- 
tator has a child born after the making of his will, either in his lifetime or 
after his death and dies leaving such child unprovided for by any settlement 
and neither provided for nor in any way mentioned in his will, the child 
succeeds to the same portion of the testator’s real and personal property that 
he would have succeeded to if the testator had died intestate. [R. C. 1905, 
§ 5118; Civ. C. 1877, § 715; R. C. 1899, § 3673.] 

When children entitled to inherit notwithstanding will. 12 Am. St. Rep. 97. 
Admissibility of extrinsic circumstances in ascertaining intention of testator in 
ect to disinheriting an after-born child. 13 L.R.A.(N.S.) 781. 


res 
Capacity of child en ventre sa mere to take under devise or bequest to “ children,” 
ete. 1B. R. C. 582 


As to similar provision in Cal. Civ. Code, § 1306, see Re Wardell, 57 Cal. 484; Smith 
v. Olmstead, 88 Cal. 582, 12 L.R.A. 46, 22 Am. St. Rep. 336, 26 Pac. 521; Painter v. 
Painter, 113 Cal. 371, 45 Pac. 689; Re Smith, 145 Cal. 118, 78 Pac. 369. 

§ 5675. Children omitted succeed as in intestacy. When any testator omits 
to provide in his will for any of his children or for the issue of any deceased 
child, unless it appears that such omission was intentional, such child or the 
issue of such child must have the same share in the estate of the testator, 
as if he had died intestate, and succeeds thereto as provided in the preceding 


section. [R. C. 1905, § 5119; Civ. C. 1877, § 715; R. C. 1899, § 3674.] 

As to omission to provide for children in will. Hedderich v. Hedderich, 18 N. D. 488, 
123 N. W. 276. 

Unexplained omission of children in will does not necessarily invalidate instrument, 
even though such will may be ineffectual as to such persons, and distribution to such 
children will be made uninfluenced by will. Lowery v. Hawker, 22 N. D. 318, 37 
L.R.A.(N.S.) 1143, 133 N. W. 918. 

Paro] testimony is admissible to establish fact that child omitted from will was 
intentionally omitted. Re Schultz, 19 N. D. 688, 125 N. W. 555. 

When child deemed intentionally omitted from. 39 Am. Dec. 740. 

As to similar provision in Cal. Civ. Code, § 1307, see Re Wardell, 57 Cal. 484; 
Re Grider, 81 Cal. 571, 22 Pac. 908; Re Stevens, 83 Cal. 322, 17 Am. St. Rep. 252. 23 
Pac. 379; Re Barter, 86 Cal. 441, 25 Pac. 15; Smith v. Olmstead, 88 Cal. 583, 12 L.R.A. 
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46, 22 Am. St. Rep. 336, 26 Pac. 521; Rhoton v. Blevin, 99 Cal. 645, 34 Pac. 513; 
Re Salmon, 107 Cal. 614, 48 Am. St. Rep. 164, 40 Pac. 1030; Re Callaghan, 119 Cal. 
571, 39 L.R.A. 689, 51 Pac. 860; Re Ross, 140 Cal. 282, 73 Pac. 976; Wardell’s Estate, 
Myrick, Prob. Ct. Rep. (Cal.) 224. 

§ 5676. Rules governing assignments of shares in such cases. When any 
share of the estate of a testator is assigned to a child born after the making 
of a will, or to a child, or the issue of a child, omitted in a will as hereinbefore 
mentioned, the same must first be taken from the estate not disposed of by 
the will if any; if that is not sufficient, so much as may be necessary must 
be taken from all the devisees or legatees in proportion to the value they may 
respectively receive under the will unless the obvious intention of the testator 
in relation to some specific devise or bequest or other provision in the will 
would thereby be defeated; in such case such specific devise, legacy or pro- 
vision may be exempted from such apportionment and a different apportion- 
ment, consistent with the intention of the testator, may be adopted. [R. C. 
1905, § 5120; Civ. C. 1877, § 715; R. C. 1899, § 3675.] 

As to similar provision in Cal. Civ. Code, § 1308, see Re Ross, 140 Cal. 282, 73 Pac. 
976; Re Smith, 145 Cal. 118, 78 Pac. 369. 

§ 5677. Take nothing under three last sections, when. If such children or 
their descendants so unprovided for had an equal proportion of the testator’s 
estate bestowed on them in the testator’s lifetime, by way of advancement, 
they take nothing by virtue of the provisions of the three preceding sections. 
[R. C. 1905, § 5121; Civ. C. 1877, § 715; R. C. 1899, § 3676.] 

§ 5678. What devise of land conveys. Every devise of land in any will 
conveys all the estate of the devisor therein, which he could lawfully devise, 
unless it clearly appears by the will that he intended to convey a less estate. 
[R. C. 1905, § 5122; Civ. C. 1877, § 715; R. C. 1899, § 3677.] 

What is appurtenant to land for the purposes of wills. 15 L.R.A. 654. 

Devise or bequest of property as passing good will of business conducted in connec- 
tion with such property. 16 L.R.A.(N.S.) 240. 

Devise as carrying visible easement. 38 L.R.A.(N.S.) 882. 

Will real estate pass under the word “effects” in a will. 12 L.R.A.(N.S.) 661. 

Right to proceeds of land under a devise. 58 L.R.A. 719. 


Necessity of word “heirs” in devise in trust to pass fee to trustee. 2 L.R.A.(N.S.) 
172. 


Right of husband under a devise and bequest to others subject to the “legal righte” 
of the husband. 2 L.R.A.(N.S.) 1193. 


Expression of intent to make provision for family as affecting estate taken by bene- 
ficiaries of trust in absence of any express definition thereof. 17 L.R.A.(N.S.) 1215. 

Effect of reference to extrinsic document to control or weed the character of the 
estate that would otherwise pass under instrument. 8 L.R.A.(N.S.) 1038. 

§ 5679. Devisee’s descendants take. When any estate is devised to any 
child or other relation of the testator and the devisee dies before the testator 
leaving lineal descendants, such descendants take the estate so given by the 
will in the same manner as the devisee would have done had he survived the 


testator. [R. C. 1905, § 5123; Civ. C. 1877, § 716; R. C. 1899, § 3678.] 
Effect of death of beneficiary before testator. 94 Am. Dec. 156. 
As to similar provision in Cal. Civ. Code, § 1310, see Re Sutro, 139 Cal. 87, 72 Pac. 
827; Re Ross, 140 Cal. 282, 73 Pac. 976. 


§ 5680. When gift to witness void. All beneficial devises, legacies or gifts 
whatever made or given in any will to a subscribing witness thereto are 
void, unless there are two other competent subscribing witnesses to the same; 
but a mere charge on the estate of the testator for the payment of debts 
does not prevent his creditors from being competent witnesses to the will. 
[R. C. 1905, § 5124; Civ. C. 1877, § 717; R. C. 1899, § 3679.] 

§ 5681. Witness takes if entitled to share in estate. If a witness to whom 
any beneficial devise, legacy or gift, void by the preceding section, is made, 
would have been entitled to any share of the estate of the testator, in case 
the will should not be established, he succeeds to so much of the share as 
would be distributed to him, not exceeding the devise or bequest made to 
him in the will, and he may recover the same of the other devisees or legatees 
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named in the will in proportion to and out of the parts devised or bequeathed 
to them. [R. C. 1905, § 5125; Civ. C. 1877, § 718; R. C. 1899, § 3680.] 

§ 5682. Subsequent incompetency of witness does not avoid will. If the 
subscribing witnesses to a will are competent at the time of attesting its 
execution, their subsequent incompetency, from whatever cause it may arise, 
does not prevent the probate and allowance of the will, if it is otherwise 
satisfactorily proved. [R. C. 1905, § 5126; Civ. C. 1877, § 718; R. C. 1899, 
§ 3681.] 

§ 5683. Feloniously causing death of another, bar to taking under his will. 
No person who has been finally convicted of feloniously causing the death of 
; another shall take or receive any property or benefit by succession, will or 
' Otherwise, directly or indirectly, by reason of the death of such person, but 
all property of the deceased and all rights conditioned upon his death shall 
vest and be determined the same as if the person convicted was dead. [R. C. 
1905, § 5127; R. C. 1895, § 3682.] 


Homicide as affecting devolution of property. 3 L.R.A.(N.S.) 726; 39 L.R.A.(N.S.) 
1088. 


Effect on right to probate will of fact that legatee is murderer of testator. 34 
L.R.A.(NS.) 967. 

§ 5684. After-acquired property passes by will. Any estate, right or in- 
terest in lands acquired by the testator after the making of his will, passes 
thereby and in like manner as if title thereto was vested in him at the time 
of making the will, unless the contrary manifestly appears by the will to have 
been the intention of the testator. Every will made in express terms, devising 
or in any other terms, denoting the intent of the testator to devise, all the real 
estate of such testator passes all the real estate which such testator was 
entitled to devise at the time of his decease. [R. C. 1905, § 5128; Civ. C. 1877, 
§ 719; R. C. 1899, § 3683. ] | 

Whether and when after-acquired property passes by will. 135 Am. St. Rep. 794. 


ARTICLE 2.— INTERPRETATION OF WILLS AND EFFECT OF VARIOUS PROVISIONS. 


§ 5685. Intention of testator governs. A will is to be construed according 
to the intention of the testator. When his intention cannot have effect to 
its full extent it must have effect as far as possible. [R. C. 1905, § 5129; 
Civ. C. 1877, § 720; R. C. 1899, § 3684.] 

Jurisdiction of equity to construe will. 129 Am. St. Rep. 78. 

As to similar provision in Cal. Civ. Code, § 1317, see Re Willey, 128 Cal. 1, 56 Pac. 
550, 60 Pac. 471; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000; 
Re Fair, 136 Cal. 79, 68 Pac. 306. 

§ 5686. Will excludes oral declarations. In case of uncertainty arising 
upon the face of a will, as to the application of any of its provisions the 
testator’s intention is to be ascertained from the words of the will taking 
into view the circumstances under which it was made, exclusive of his oral 
declarations. [R. C. 1905, § 5130; Civ. C. 1877, § 721; R. C. 1899, § 3685.] 

In construction of ambiguous expressions situation of parties may be taken into 
view. Rock v. Zimmermann, 25 8. D. 237, 126 N. W. 265. 
Admissibility of declarations of testators in controversies respecting wills. 3 Am. Dee. 
395; 107 Am. St. Rep. 459. 
Competency of scrivener or draftsman to testify to his own or the testator’s inten- 
tion. 38 L.R.A.(N.S.) 91. 
Parol or extrinsic evidence as to intention to incorporate extrinsic document into 
will. 68 L.R.A. 384. 
——of testator’s intent to adeem legacy or devise. 40 L.R.A.(NS.) 551, 558. 
——as to testator’s intent to adeem general legacy by gift. 38 L.R.A.(N.S.) 592. 
for the purpose of charging property with payment of legacies or debts where 
the will is silent on that point. 19 L.R.A.(N.S.) 457. 

——to ascertain testator’s intention as to disinheriting after-born child. 13 
L.R.A.(N.S.) 781. 
to show that instrument, on its face a will, was not intended as such. 28 
L.R.A.(N.S.) 417. 
to show that instrument not on its face of a testamentary character was intended 
to be such, so as to take effect as a will. 13 L.R.A.(N.S.) 1203. 
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¥s As to similar provision in Cal. Civ. Code, § 1318, see Re Young, 123 Cal. 337, 55 
ac. 1011. 

§ 5687. Rules of interpretation. In interpreting a will, subject to the laws 
of this state the rules prescribed by the following sections of this chapter 
are to be observed, unless an intention to the contrary clearly appears. [R. C. 
1905, § 51381; Civ. C. 1877, § 722; R. C. 1899, § 3686.] 

§ 6688. Construed together, if several. Several testamentary instruments 
executed by the same testator are to be taken and construed together as one 
instrument. [R. C. 1905, § 5182; Civ. C. 1877, § 723; R. C. 1899, § 3687.] 

§ 5689. Parts construed together. If irreconcilable, latter prevails. All 
parts of a will are to be construed in relation to each other, and so as if 
possible to form one consistent whole, but when several parts are absolutely 
irreconcilable the latter must prevail. [R. C. 1905, § 5133; Civ. C. 1877, 
§ 724; R. C. 1899, § 3688.] 

§ 5690. Distinct devise not affected by words less clear. A clear and dis- 
tinct devise or bequest cannot be affected by any reasons assigned therefor, 
or by any other words not equally clear and distinct, or by inference or 
argument from other parts of the will, or by an inaccurate recital of or 
reference to its contents in another part of the will. [R. C. 1905, § 5134; 
Civ. C. 1877, § 725; R. C. 1899, § 3689. ] 

As to similar provision in Cal. Civ. Code, § 1322, see Re Marti, 132 Cal. 666, 61 
Pac. 964, 64 Pac. 1071. : 

§ 5691. Ambiguities explained by reference to other parts. When the 
meaning of any part of a will is ambiguous or doubtful it may be explained 
by any reference thereto or recital thereof in another part of the will. 
[R. C. 1905, § 5135; Civ. C. 1877, § 726; R. C. 1899, § 3690.] 

§ 5692. Words taken in ordinary sense. The words of a will are to be 
taken in their ordinary and grammatical sense, unless a clear intention to 
use them in another sense can be collected and that other can be ascertained. 
[R. C. 1905, § 5136; Civ. C. 1877, § 727; R. C. 1899, § 3691.] 

Construction of “and” for “or” and vice versa. 48 Am. Dec. 565. 

What property passes by term “ goods.” 1 Am. Dec. 294. 

As to similar provision in Cal. Civ. Code, § 1324, see Re Marti, 132 Cal. 666, 
61 Pac. 964, 64 Pac. 1071. 

§ 5693. Give every expression effect. The words of a will are to receive an 
interpretation which will give to every expression some effect, rather than 
one which will render some of the expressions inoperative. [R. C. 1905, 
§ 5137; Civ. C. 1877, § 728; R. C. 1899, § 3692.] 

§ 5694. So as to prevent intestacy. Of two modes of interpreting a will, 
that is to be preferred which will prevent a total intestacy. [R. C. 1905, 
§ 5138; Civ. C. 1877, § 729; R. C. 1899, § 3693.] 

§ 5695. Technical words. Technical words in a will are to be taken in 
their technical sense unless the context clearly indicates a contrary intention. 
[R. C. 1905, § 5139; Civ. C. 1877, § 730; R. C. 1899, § 3694.] 

§ 5696. Same. Unnecessary. Technical words are not necessary to give 
effect to any species of disposition by will [R. C. 1905, § 5140; Civ. C. 1877, 
§ 731; R. C. 1899, § 3695.] 

Liberal construction of charitable trust in will should be adopted, in order to render 
trust effective. Hagen v. Sacrison, 19 N. D. 160, 26 L.R.A.(NS.) 724, 123 N. W. 518. 

§ 5697. Term ‘‘ heirs ’’. not requisite to devise fee. The term ‘“‘ heirs ’’ or 
other words of inheritance are not requisite to devise a fee and a devise of 
real property passes all the estate of the testator unless otherwise limited. 
[R. C. 1905, § 5141; Civ. C. 1877, § 732; R. C. 1899, § 3696.] 

§ 5698. Property embraced in power passes by will. eal or personal 
property embraced in a power to devise passes by a will purporting to devise 
all the real or personal property of a testator. [R. C. 1905, § 5142; Civ. C. 
1877, § 733; R. C. 1899, § 3697.] 


Devise including absolute power of disposition necessarily vests an estate in fee. 
28 Am. Rep. 4. 
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Devise or bequest for life with power of disposal. 139 Am. St. Rep. 82. 
As to similar provision in Cal. Civ. Code, § 1330, see Re Fair, 132 Cal. 523, 84 Am, 
St. Rep. 70, 60 Pac. 442, 64 Pac. 1000. 


§ 5699. When all property passes. A devise or bequest of all the testator’s 
real or personal property in express terms or in any other terms denoting 
his intent to dispose of all his real or personal property, passes all the real 
or personal property which he was entitled to dispose of by will at the time 
of his death. [R. C. 1905, § 5143; Civ. C. 1877, § 734; R. C. 1899, § 3698.] 

Clause in will by which rest, residue and remainder of his real property is devised, 
but provided that such devise should not affect land specifically devised, meant that 
testator intended by such clause to devise all land not specifically devised, whether 


he had more or less than he could remember when he gave description. Rock v. Zim- 
mermann, 25 S. D. 237, 126 N. W. 265. 


§ 5700. Devise of residue passes what. A devise of the residue of the tes- 
tator’s real property passes all the real property which he was entitled to 
devise at the time of his death, not otherwise effectually devised by his will. 
[R. C. 1905, § 5144; Civ. C. 1877, § 735; R. C. 1899, § 3699.] 


Devolution of lapsed legacy or devise where will contains residuary clause. 44 
L.R.A.(N.S.) 789. 


. As to similar provision in Cal. Civ. Code, § 1332, see Re Upham, 127 Cal. 90, 59 
ac. 315. , 


§ 5701. Bequest of residue passes what. A bequest of the residue of the 
testator’s personal property passes all the personal property which he was 
entitled to bequeath at the time of his death, not otherwise effectually be- 


queathed by his will. [B. C. 1905, § 5145; Civ. C. 1877, § 736; R. C. 1899, 
§ 3700.] 


. As to similar provision in Cal. Civ. Code, § 1333, see Re Upham, 127 Cal. 90, 59 
ac. 315. 


§ 5702. When passes to those entitled to succeed. A testamentary disposi- 
tion to ‘‘ heirs,’’ ‘‘ relations,’’ ‘‘ nearest relations,’’ ‘‘ representatives,’’ ‘‘ legal 
representative,’’ or ‘‘ personal representative,’’ or ‘‘ family,’’ ‘‘ issue,’’ 
‘* descendants,’’-‘‘ nearest,’’ or ‘‘ next of kin ’’ of any person without other 
words of qualification and when the terms are used as words of donation and 
not of limitation vests the property in those who would be entitled to succeed 
to the property of such person according to the provisions of the chapter on 


prsooeei in this code. [R. C. 1905, § 5146; Civ. C. 1877, § 737; RB. C. 1899, 
§ 3701. 


What words in will pass real estate. 14 Am. Dec. 576. 

Meaning of “next of kin.” 15 L.R.A. 300. 

Right of persons claiming through deceased relative to participate with those standing 
in equal degree of relationship with such relative, in provision for “next of kin,’ etc. 
28 L.R.A.(N.S.) 479. 


Do terms “ child,” “children,” “issue,” etc., in a will, include adopted children. 27 
L.R.A.(NS.) 1158. 


Who takes under gift to “ husband,” “wife” or “widow.” 33 L.R.A.(N.S.) 816. 
Who are relatives or relations. 13 L.R.A. 37; 14 L.R.A. 342. 


§ 5703. When words of donation and not limitation. The terms mentioned 
in the last section are used as words of donation and not limitation when the 
property is given to the person so designated directly and not as a qualification 
of an estate given to the ancestor of such person. [R. C. 1905, § 5147; Civ. C. 
1877, § 788; R. C. 1899, § 3702.] 

§ 5704. Postponed possession. Words in a will referring to death or sur- 
vivorship simply, relate to the time of the testator’s death, unless possession 
is actually postponed when they must be referred to the time of possession. 
[R. rae § 5148; Civ. C. 1877, § 739; R. C. 1899, § 3703.] 


: s to similar provision in Cal. Civ. Code, § 1336, see Re Winter, 114 Cal. 186, 45 
ac. 1063. 


§ 5705. Class includes all. A testamentary disposition to a class includes 
every person answering the description at the testator’s death; but when the 
possession is postponed to a future period it includes also all persons coming 
within the description before the time to which possession is postponed. [R. C. 
1905, § 5149; Civ. C. 1877, § 740; R. C. 1899, § 3704.] 
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To justify operation of rule laid down in this section there must at least be delivery 
of deed, which implies intent that it shall become at once operative, either absolutely 


or conditionally. Koester v. Northwestern Port Huron Co., 24 S. D. 546, 124 N. W. 
740. 


Who entitled to take under bequests and devises to class. 73 Am. St. Rep. 413. 

Devises and hequests to children as a class. 46 Am. Dec. 666. 

Time for ascertaining members of class described as testator’s “ heirs,” “next of kin,” 
“relations,” etc., to whom an estate in real or personal property is limited by way of 
remainder or executory gift. 33 L.R.A.(N.S.) 1. 

§ 5706. When realty deemed personalty. When a will directs the conver- 
sion of real property into money such property and all its proceeds must be 
deemed personal property from the time of the testator’s death. [R. C. 1905, 
§ 5150; Civ. C. 1877, § 741; R. C. 1899, § 3705.] 

Real property converted into personalty by will is governed by laws of jurisdiction 


- which testator was domiciled at time of death. Penfleld v. Tower, 1 N. D. 216, 46 
. W. 433. 


Conflict of laws as to equitable conversion. 2 L.R.A.(N.S.) 457. 

When is there such a failure of testator’s purpose or object as to preclude the appli- 
cation of the doctrine of equitable conversion. 20 L.R.A.(N.S.) 117. 

Conversion by directing sale after devising land. 39 L.R.A.(N.S.) 817. 

As of what time conversion takes place under direction to sell real property which 


ostpones sale to definitely ascertainable time subsequent to testator’s death. 20 
~R.A.(NS.) 65. 


As to similar provision in Cal. Civ. Code, § 1338, see Bank of Ukiah v. Rice, 143 Cal. 
265, 101 Am. St. Rep. 118, 76 Pac. 1020; Re Pforr, 144 Cal. 121, 77 Pac. 825. 


§ 5707. Unborn child included in class. A child conceived before, but not 
born until after a testator’s death, or any other period when a disposition to a 
class vests in right or in possession, takes, if answering to the description of 
the class. [R. C. 1905, § 5151; Civ. C. 1877. § 742; R. C. 1899, § 3706.] 

Devise or bequest to “children” or grandchildren. 1 B. R. C. 583. 
Admissibility of extrinsic circumstances in ascertaining intention of testator in 
regpect to disinheriting an after-born child. 13 L.R.A.(NS.) 780. 

§ 5708. How imperfect description corrected. When applying a will, it is 
found that there is an imperfect description, or that no person or property 
exactly answers the description, mistakes and omissions must be corrected, 
if the error appears from the context of the will or from extrinsic evidence; 
but evidence of the declarations of the testator as to his intention cannot be 
received. [R. C. 1905, § 5152; Civ. C. 1877, § 743; R. C. 1899, § 3707.] 


Extrinsic evidence to aid the interpretation or application of will. 46 Am. Rep. 72; 
58 Am. Rep. 74; 50 Am. St. Rep. 279. 


Correction of misdescription of land in will. 16 L.R.A. 321; 6 L.R.A.(N.S.) 943. 

Parol evidence to correct description of property. 8 Am. Rep. 669. 

Parol evidence to show a mistake in drafting will. 8 Am. Rep. 669. 

Reforming and correcting will in equity. 66 Am. Dec. 633. 

As to similar provision in Cal. Civ. Code, § 1340, see Re Callaghan, 119 Cal. 571, 39 

L.R.A. 689, 51 Pac. 860. | 
§ 5709. Testamentary dispositions vest at death. Testamentary disposi- 

tions, including devises and bequests to a person on attaining majority, are 
presumed to vest at the testator’s death. [R. C. 1905, § 5153; Civ. C. 1877, 
§ 744; R. C. 1899, § 3708.] 

Legacies, when vested and when contingent. 10 Am. St. Rep. 471. j 

As to similar provision in Cal. Civ. Code, § 1341, see Re Fair, 132 Cal. 523, 84 


Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000. 

§ 5710. Divested only by precise contingency. A testamentary disposition 
when vested cannot be divested unless upon the occurrence of the precise 
contingency prescribed by the testator for that purpose. [R. C. 1905, § 5154; 
Civ. C. 1877, § 745; R. C. 1899, § 3709.] 

§ 5711. When disposition fails on death of devisee. If a devisee or legatee 
dies during the lifetime of the testator the testamentary disposition to him 
fails, unless an intention appears to substitute some other in his place except 


as provided in section 5679. [R. C. 1905, § 5155; Civ. C. 1877, § 746; R. C. 
1899, § 3710.] 


As to similar provision in Cal. Civ. Code, § 1343, see Re Bennett, 134 Cal. 320, 66 
Pac. 370; Re Sutro, 139 Cal. 87, 72 Pac. 827. 
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§ 5712. Interests in remainder unaffected. The death of a devisee or legatee 
of a limited interest before the testator’s death does not defeat the interests 
of persons in remainder who survive the testator. [R. C. 1905, § 5156; Civ. C. 
1877, § 747; R. C. 1899, § 3711.] 

§ 5713. Conditional disposition defined. A conditional disposition is one 
which depends upon the occurrence of some uncertain event by which it is 
either to take effect or be defeated. [R. C. 1905, § 5157; Civ. C. 1877, § 748; 
R. C. 1899, § 3712.] 

Effect of provision in will that any beneficiary who contests the instrument shall 
forfeit his interest. 68 L.R.A. ,447. 

Will court determine whether condition in devise or bequest as to good conduct or 
character of beneficiary has been satisfied, where that duty has been imposed on no 
one else. 25 L.R.A.(N.S.) 424. : 

Effect of fact that breach of condition in devise or legacy relating to conduct of 
legatee or devisee is involuntary on latter’s part. 27 L.R.A.(N.S.) 684. 

quitable relief against forfeiture of devise on condition of support. 69 L.R.A. 841. 
: Equitable relief against forfeiture of devise on condition of payment of money. 69 

.R.A. 842, 

Character of estate created by grant, lease or devise of property to person so long 
as he shall desire to live upon it, or devote it to a particular use. 21 L.R.A.(N.S.) 
575 


Validity of bequest to individual on condition of adhering to, or renouncing, par- 
ticular religious belief. 5 L.R.A.(NS.) 804. 

Validity of provision that money shall be payable to obligee only and not to his 
estate. 17 L.R.A.(N.S.) 1239. 

To what time is the contingency of death of a legatee or devisee without child or 
issue, upon which a gift is conditioned, referable. 25 L.R.A.(N.S.) 1045. 

§ 5714. Condition precedent. A condition precedent in a will is one which 
is required to be fulfilled before a particular disposition takes effect. ([R. C. 
1905, § 5158; Civ. C. 1877, § 749; R. C. 1899, § 3713.] ; 

‘What are conditions precedent in will. 102 Am. St. Rep. 366. 

§ 5715. When disposition on condition vests. When a testamentary dis- 
position is made upon a condition. precedent nothing vests until the condition 
is fulfilled, except when such fulfillment is impossible, in which case the dis- 
position vests, unless the condition was the sole motive thereof and the impos- 
sibility was unknown to the testator or arose from an unavoidable event 
subsequent to the execution of the will. [R. C. 1905, § 5159; Civ. C. 1877, 
§ 750; R. C. 1899, § 3714.] 

§ 5716. When condition deemed performed. A condition precedent in a 
will is to be deemed performed when the testator’s intention has been sub- 
stantially though not literally complied with. [R. C. 1905, § 5160; Civ. C. 
1877, § 751; R. C. 1899, § 3715. ] 

§ 5717. Condition subsequent. A condition subsequent is where an estate 
or interest is so given as to vest immediately, subject only to be divested by 
some subsequent act or event. [R. C. 1905, § 5161; Civ. C. 1877, § 752; R. C. 
1899, § 3716. ] 

Will directing that testatrix’s land be equally divided between her four children 
except that specified son should have privilege of buying “homestead” did not create 
condition subsequent upon devise of homestead so as to make devise subject to be 
divested by son’s election to purchase. Re Sjurson, 29 S. D. 566, 137 N. W. 341. 

Effect upon remainder of forfeiture of life estate for breach of condition subsequent. 


21 L.R.A.(N.S.) 605. 
Effect of specifying use of real estate in devise to religious society. 11 L.R.A.(N.S.) 


509. 

§ 5718. Owners in common. A devise or legacy given to more than one 
person vests in them as owners in common. ([R. C. 1905, § 5162; Civ. C. 1877, 
§ 753; R. C. 1899, § 3717.] 

- mee similar provision in Cal. Civ. Code, § 1350, see Re Hittell, 141 Cal. 432, 75 
ac. ° 

§ 5719. Advancement not ademption of legacy. Advancements or gifts 
are not to be taken as ademptions of general legacies, unless such intention 
is expressed by the testator in writing. [R. C. 1905, § 5163; Civ. C. 1877, 
§ 754; R. C. 1899, § 3718.] 

Ademption of legacies. 37 Am. Dec. 667; 95 Am. St. Rep. 342. 
1373 


§§ 5719-5722 CIVIL CODE. Will, 


Disposal, loss or destruction of subject-matter, or payment of debt, as ademption of 
specific legacy or devise. 40 L.R.A.(N.S.) 542. ; 

Change in subject-matter or substitution of other property as ademption of a specific 
legacy or devise. 40 L.R.A.(N.S.) 553. 

Collection of insurance policy during lifetime of testator as ademption of specific 
legacy thereof. 40 L.R.A.(N.S.) 561. 

Gift by testator as ademption of general legacy to donee. 38 L.R.A.(NS.) 589. 

Gift to one spouse by parent of the other as ademption. 26 L.R.A.(N.S.) 1050. 


ARTICLE 3.— GENERAL PROVISIONS. 


§ 5720. Legacies classified. Legacies are distinguished and designated 
according to their nature as follows: : 

1. A legacy of a particular thing specified and distinguished from all others 
of the same kind belonging to the testator is specific; if such legacy fails resort 
cannot be had to the other property of the testator. 

2. A legacy is demonstrative when the particular fund or personal property 
is pointed out from which it is to be taken or paid; if such fund or property 
fails in whole or in part resort may be had to the general assets as in case of 
a general legacy. 

3. An annuity is a bequest of certain specified sums periodically; if the 
fund or property out of which it is payable fails, resort may be had to the 
general assets as in case of a general legacy. 

4. A residuary legacy embraces only that which remains after all the bequests 
of the will are discharged. 

5. All other legacies are general legacies. [R. C. 1905, § 5164; Civ. C. 
1877, § 755; R. C. 1899, § 3719.] 

As to specific legacy. Adair v. Adair, 11 N. D. 175, 90 N. W. 804. 


Demonstrative, general and specific legacies. 11 Am. Dec. 468; 8 Am. St. Rep. 721. 
Specific, demonstrative and general bequests defined and distinguished. 140 Am. St. 


Rep. 577. 

Right of devisee or legatee to attack conveyance or transfer by testator. 30 
L.R.A.(NS.) 194. 

Bequest of policy of insurance, or proceeds thereof, as specific legacy. 7 L.R.A.(N.S.) 
592 


Is bequest of stocks, bonds or notes general or specific. 11 L.R.A.(N.S.) 49. 

As to similar provision in Cal. Civ. Code, § 1357, see Apple’s Estate, 66 Cal. 432, 
6 Pac. 7; Re Mackay, 107 Cal. 303, 40 Pac. 558; Re Williams, 112 Cal. 521, 53 Am. 
St. Rep. 224, 44 Pac. 808. 

§ 5721. Property chargeable with payment of debts. When a person dies 
intestate all his property, real and personal, without any distinction between 
them, is chargeable with the payment of his debts, except as otherwise pro- 
vided in this code and the probate code. ([R. C. 1905, § 5165; Civ. C. 1877, 
§ 756; R. C. 1895, § 3720.] 

§ 5722. Order of resort for payment of debts. The property of a testator, 
‘except as otherwise specifically provided in this code and the probate code, 
must be resorted to for the payment of debts in the following order: 

1. The property which is expressly appropriated by the will for the payment 
of the debts. 

2. Property not disposed of by the will. 

3. Property which is devised or bequeathed to a residuary legatee. 

4. Property which is not specifically devised or bequeathed ; and, 

5. All other property ratably. 

Before any debts are paid the expenses of the administration and the 
allowance to the family must be paid or provided for. [R. C. 1905, § 5166; 
Civ. C. 1877, § 757; R. C. 1895, § 3721.] 

Executor of insured may claim proceeds of life policy as against special legatee and 
ee ee ees with payment of decedent’s debts. Meyer v. Meyer, 25 8. D. 596. 

Contribution as between specific legatees and specific devisees to pay testator’s debts. 
1 L.R.A.(N.S.) 461. 

Order of abatement to pay debts as between demonstrative legacies and specific lega- 
cies. 4 L.R.A.(N.S.) 922. 

Subrogation of specific legatees to rights of creditors. 16 Am. Dec. 105. 
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§ 5723. Same for payment of legacies. The property of a testator, except 
as otherwise specifically provided in this code and the probate code, must be 
resorted to for the payment of legacies in the following order: 

1, The property which is expressly appropriated by the will for the payment 
of the legacies. 

2. Property not disposed of by the will. 

3. Property which is devised or bequeathed to a residuary legatee. 

4. Property which is specifically devised or bequeathed. [R. C. 1905, 


§ 5167; Civ. C. 1877, § 758; R. C. 1895, § 3722.] 

Is a legacy given to a creditor in satisfaction of his debt entitled to priority over 
other legacies of same class. 2 B. R. C. 509. 

Right of devisee to completion of improvements at the expense of the estate. 36 
L.R.A.(N.S.) 303. 

Right of devisee of incumbered property to exoneration at expense of legatee. 3 
L.R.A.(N.8.) 898. 

Remedies for enforcement of legacy when charged upon devise. 30 L.R.A.(N.S.) 815. 

Admissibility of extrinsic evidence for purpose of charging prone with payment of 
legacies or debts where the will is silent on that point. 19 L.R.A.(N.S.) 457. 

As to similar provision in Cal. Civ. Code, § 1360, see Re Neistrath, 66 Cal. 330, 5 Pac. 507. 


§ 5724. Preferred legacies. Legacies to husband, widow or kindred of any 
class are chargeable only after legacies to persons not related to the testator. 


[R. C. 1905, § 5168; Civ. C. 1877, § 759; R. C. 1899, § 3723.] 
; ae ee similar provision in Cal. Civ. Code, § 1361, see Apple’s Estate, 66 Cal. 432, 
ac. 7. 


§ 5725. Rules governing abatement. Abatement takes place in any class 
only as between legacies of that class, unless a different intention is expressed 


in the will. [R. C. 1905, § 5169; Civ. C. 1877, § 760; R. C. 1899, § 3724.] 
Abatement of legacies in case of deficiency of assets. 8 Am. St. Rep. 720. 
Ey to similar provision in Cal. Civ. Code, § 1362, see Re Neistrath, 66 Cal. 330, 
§ Pac. 507. 


§ 5726. Sale of property. In a specific devise or legacy the title passes by 
the will, but possession can only be obtained from the personal representative ; 
and he may be authorized by the county court to sell the property devised or 
bequeathed in the cases herein provided. ([R. C. 1905, § 5170; Civ. C. 1877, 
§ 761; R. C. 1899, § 3725.] 

§ 5727. When rights of purchaser not impaired by devise. The rights of 
@ purchaser or incumbrancer of real property in good faith and for value 
derived from any person claiming the same by succession are not impaired 
by any devise made by the decedent from whom succession is claimed, unless 
the instrument containing such devise is duly proved as a will, and recorded 
in the office of the county court having jurisdiction thereof, or unless written 
notice of such devise is filed with the county judge of the county where the 
real property is situated within four years after the devisor’s death. ([R. C. 
1905, § 5171; Civ. C. 1877, § 762; R. C. 1899, § 3726.] 

§ 5728. Duty of legatees for life. When specific legacies are for life only 
the first legatee must sign and deliver to the second legatee, or, if there is 
none, to the personal representative, an inventory of-the property expressing 
that the same is in his custody for life only, and that on his decease, it is to 
be delivered and to remain to the use and for the benefit of the second legatee 
or to the personal representative, as the case may be. [R. C. 1905, § 5172; 


Civ. C. 1877, § 768; R. C. 1899, § 3727.] 
Right of estate of one entitled by will or statute to an allowance for support and 
Maintenance to accumulations undrawn and unexpended at time of her death. 9 
L.R.A.(N.S.) 997. 


§ 5729. Income after death. In case of a bequest of the interest or income 
of a certain sum or fund the income accrues from the testator’s death. [R. C. 


1905, § 5173; Civ. C. 1877, § 764; RB. C. 1899, § 3728.] 
- As na similar provision in Cal. Civ. Code, § 1366, see Re Brown, 143 Cal. 450, 77 
ac. ; 


§ 5730. Legacy in fear of death satisfled before death. A legacy or a gift 
in contemplation, fear or peril of death may be satisfied before death. [R. C. 
1905, § 5174; Civ. C. 1877, § 765; R. C. 1899, § 3729.] 
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§ 5731. When legacies and annuities due. Legacies are due and deliverable 
at the expiration of one year after the testator’s decease. Annuities commence 
oa fc decease. [R. C. 1905, § 5175; Civ. C. 1877, § 766; R. C. 1899, 

ed to similar provision in Cal. Civ. Code, § 1368, see Re Brown, 143 Cal. 450, 77 Pac. 


§ 5732. Interest after due. Legacies bear interest from the time when they 
are due and payable, except that legacies for maintenance or to the testator’s 
widow bear interest from the testator’s decease. [R. C. 1905, § 5176; Civ. C. 
1877, § 767; R. C. 1899, § 3731.] 

_ Personal liability of executor or administrator to distributees for interest during litiga- 
tion involving construction and interpretation of will. 31 L.R.A.(NS.) 357. 

Conflict of laws as to interest on legacy. 2 L.R.A.(N.S.) 468. 

As to similar provision in Cal. Civ. Code, § 1369, see Dunne v. Mastick, 50 Cal. 244; 
Mackay v. Mackay, 107 Cal. 303, 40 Pac. 558; Re Williams, 112 Cal. 521, 53 Am. St. 
sod bn 44 Pac. 808; Re Blake, 137 Cal, 429, 70 Pac. 303; Re Brown, 143 Cal. 450, 77 

ac. 160. 


§ 5733. Intention controls. The four preceding sections are in all cases to 
be controlled by a testator’s express intention. [R. C. 1905, § 5177; Civ. C. 


1877, § 768; R. C. 1899, § 3782.] 
As to similar provision in Cal. Civ. Code, § 1370, see Re Williams, 112 Cal. 521, 53 
Am, St. Rep. 224, 44 Pac. 808. 


§ 5734. Who entitled to letters testamentary. When it appears by the 
terms of a will that it was the intention of the testator to commit the execution 
thereof and the administration of his estate to any person as executor, such 
person, although not named executor, is entitled to letters testamentary in like 
manner as if he had been named executor. [R. C. 1905, § 5178; Civ. C. 1877, 


§ 769; R. C. 1899, § 3733.] 
As to similar provision in Cal. Civ. Code, § 1371, see Re Ogier, 101 Cal. 381, 40 Am. 
St. Rep. 61, 35 Pac. 900. 


§ 5735. Authority to executor to appoint, void. An authority to an exec- 
utor to appoint an executor is void. [R. C. 1905, § 5179; Civ. C. 1877, § 770; 
R. C. 1899, § 3734.] 

§ 5736. Executor has no power before qualifying. Exception. No person 
has any power as an executor until he qualifies except that before letters 
have been issued he may pay funeral charges and take necessary measures 
for the preservation of the estate. [R. C. 1905, § 5180; Civ. C. 1877, § 771; 
R. C. 1899, § 3735.] 

§ 6737. Executor of executor. No executor of an executor, as such, has 
any power over the estate of the first testator. [R. C. 1905, § 5181; Civ. C. 
1877, § 772; R. C. 1899, § 3736.] 

§ 5738. Will includes codicil. The term ‘‘ will ’’ as used in this code in- 
eludes all codicils as well as wills. [R. C. 1905, § 5182; Civ. C. 1877, § 773; 
R. C. 1899, § 3787.] 

§ 5739. What law governs. Except as otherwise provided the validity 
and interovretation of wills is governed, when relating to real property within 
this state, by the law of this state; when relating to personal property, by 
the law of the testator’s domicile. [R. C. 1905, § 5183; Civ. C. 1877, § 774; 
R. C. 1899, § 3738. ] 


Provisions of will relating to personal property situate in this state must be con- 
strued according to law of testator’s domicile at time of death. Crandell v. Barker, 8 © 
N. D. 263, 78 N. W. 347; Penfield v. Tower, 1 N. D. 216, 46 N. W. 413; Knox v. Barker, - 
8 N. D. 272, 78 N. W. 352. 
Law governing construction of will. 2 L.R.A.(N.S.) 443. 
Fy what law members of class to whom testamentary gift is made are to be ascertained. 
2B. R. C. 557. 
§ 6740. Liability of devisees and legatees. Those to whom property is 
given by will are liable for the obligations of the testator in the cases and 
to the extent prescribed by the probate code. [R. C. 1905, § 5184; Civ. C. 1877, 


§ 775; R. C. 1895, § 3739.] 
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CHAPTER 53. 
SUCCESSION. 


§ 5741. Succession defined. Succession is the coming in of another to take 
the property of one who dies without disposing of it by will. [R. C. 1905, 
§ 5185; Civ. C. 1877, § 776; R. C. 1899, § 3740.] 

As to inheritance by illegitimate child. Moen v. Moen, 16 8. D. 210, 92 N. W. 13. 


Is the right to take pro by inheritance a natural or statuto ht. 9 
L.R.A.(N.S.) 121. Proper te i 


‘ ag v similar provision in Cal. Civ. Code, § 1383, see Re Burdick, 112 Cal. 387, 44 
ac. ° 
§ 5742. Property passes to heirs. The property, both real and personal, 
of one who dies without disposing of it by will, passes to the heirs of the 
intestate, subject to the control of the county court and to the possession of 
any administrator appointed by that court for the purpose of administration. 
[R. C. 1905, § 5186; Civ. C. 1877, § 777; RB. C. 1899, § 3741.] 
Realty passes at once to heirs without appointment of administrator. Elder v. 
Horseshoe Min. Co., 9 8. D. 636, 70 N. W. 1060, 62 Am. St. Rep. 895. 
Administrator may reduce real estate to actual possession, but is not required to do 
so. Territory v. Bramble, 2 D. 189, 5 N. W. 945. 
On death of wife, husband and children become tenants in common of her property. 
Johnson v. Brauch, 9 8. D. 116, 68 N. W. 173, 62 Am. St. Rep. 857. 


‘4 — to rd of property not disposed of by will. Friese v. Friese, 12 N. D. 82, 95 
. W. 446, 


As to title to liquors passing to heirs on death of liquor dealer pending action against 
him. State ex rel. Kelly v. McMaster, 13 N. D. 58, 99 N. W. 53. 

Rights of heirs in seca real estate. 27 L.R.A. 348. 

Right to rents on lease of intestate’s property. 40 L.R.A. 821. 
co as affecting devolution of property. 3 L.R.A.(N.8.) 726; 39 L.R.A.(N.S8.) 


Does grantor’s right to rescind for breach of condition as to support descend to his 
heirs or representatives. 23 L.R.A.(N.S.) 232. 

Rights of heirs in personal property of ancestor. 112 Am. St. Rep. 727. 

Who entitled to succeed to estates of intestates. 12 Am. St. Rep. 82. 

Liability of heirs for obligations of ancestor. 21 L.R,A. 89. 

Upon whom does the liability of an heir or devisee for his decedent’s debts devolve 
at his own death. 39 L.R.A.(N.S.) 689. 

Levy on interest of heir in ancestor’s land. 23 L.R.A. 643. 

As to similar provision in Cal. Civ. Code, § 1384, see Watson v. Sutro, 86 Cal. 500, 
24 Pac. 172, 25 Pac. 64; Smith v. Olmstead, 88 Cal. 582, 12 L.R.A. 46, 22 Am. St. Rep. 
336, 26 Pac, 521; Phelan v. Smith, 100 Cal. 158, 34 Pac. 667; Bates v. Howard, 105 
Cal. 173, 38 Pac. 715. 

§ 5743. Order of succession. When any person having title to any estate, 
not otherwise limited by marriage contract, expressly dies without disposing. 
of the estate by will, it is succeeded to and must be distributed, unless other- 
wise provided in this code, and the probate code, subject to the payment of 
his debts, in the following manner: 

1. If the decedent leaves a surviving husband or wife and only.one child, 
or the lawful issue of one child in equal shares to the surviving husband or 
wife, and child, or issue of such child. If the decedent teaves a surviving 
husband or wife, and more than one child living, or one child living and the 
lawful issue of one or more deceased children, one-third to the surviving . 
husband or wife and the remainder in equal shares to his children and to the 
lawful issue of any deceased child by right of representation; but if there 
is no child of the decedent living at the time of his death, the remainder 
goes to all of his lineal descendants, and if all the descendants are in the 
same degree of kindred to the decedent, they share equally; otherwise they 
take according to the right of representation. If the decedent leaves no 
surviving husband or wife, but leaves issue the whole estate goes to such 
issue, and if such issue consists of more than one child living or one child 
living and the lawful issue of one or more deceased children, then the estate 
goes in equal shares to the children living, or to the children living and the 
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issue of the deceased child or children by right of representation, but if the 
decedent’s child or children be dead, leaving issue, all the estate goes to such 
issue by right of representation. 

2. If the decedent leaves no issue and the estate does not exceed in value 
the sum of ten thousand dollars, all the estate goes to the surviving husband 
or wife, and all property in excess of ten thousand dollars in value, one-half 
thereof goes to the surviving husband or wife and the other half goes to 
decedent’s father and mother in equal shares, and if either is dead to the 
survivor, and if both father and mother are dead, and decedent leaves 
brothers or sisters or children of a deceased brother or sister, then in equal 
shares to the brothers and sisters of decedent and to the children of any 
deceased brother or sister by right of representation. If the decedent leaves 
no issue, nor husband nor wife, the estate must go to the father and mother 
in equal shares, and if either is dead, to the survivor. If the decedent leaves 
a@ surviving husband or wife and no issue and no father nor mother, nor 
‘brother, nor sister, nor children of a deceased brother or sister, then the 
whole estate goes to the surviving husband or wife. 

3. If there is no issue, nor husband nor wife, nor father, nor mother, then 
in equal shares to the brothers and sisters of the decedent and to the children 
of any deceased brother or sister by right of representation. 

4. If the decedent leaves no issue, nor husband, nor wife, and no father, 
nor mother, nor brother, nor sister, then the estate must go to the next of kin 
in equal degree, excepting that when there are two or more collateral kindred 
in equal degree, but claiming through different ancestors, those who claim 
through the nearest ancestors must be preferred to those claiming through 
an ancestor more remote. However, if the decedent leaves several children, 
or one child and the issue of one or more children, and any such surviving 
child dies under age and not having married, all the estate that came to the 
deceased child by inheritance from such decedent, descends in equal shares 
to the other children of the same parent, and to the issue of any such other 
children who are dead, by right of representation. 

5. If at the death of such child, who dies under age, not having been 
married, all the other children of the parents are also dead and any of them 
have left issue, the estate that came to such child by inheritance from his 
parents descends to the issue of all other children of the same parents; 
and if all issue are in the same degree of kindred to the child, they share the 
estate equally, otherwise they take according to the right of representation. 

6. If the decedent leaves no husband, wife or kindred, the estate escheats 
to the state for the support of the common schools. 

7. If the decedent be an infant, and leave no parents, nor brother nor 
sister, but leaving any person of kin, acting in the capacity of a foster parent, 
who may have assumed or have had imposed upon, him, the duty or 
obligation of the personal care, custody, support or maintenance of such 
infant after the decease of its natural parents, and until its decease, 
but where such relationship was not created by a guardianship of the estate 
of such infant, then the estate of such infant shall descend to such foster 
parent or such person acting in such capacity. [1911, ch. 223; R. C. 1905, 
§ 5187; Civ. C. 1877, § 778; 1893, ch. 50, § 1; R. C. 1899, § 3742; 1903, ch. 94.] 


a! to descent of property. Dalrymple v. Security Improv. Co., 11 N. D. 65, 88 
. W. 1033. 

An illegitimate child of one acknowledging the child in writing in the presence of 
witnesses is an heir to his realty, where the statute took effect before the father’s death. 
Moen vy. Moen, 16 S. D. 210, 92 N. W. 13. 

Right of persons claiming through deceased relative to participate with those stand. 
ing in equal degree of relationship with such relative, in provision for “next of kin” 
ete. 28 L.R.A.(N.S.) 479. 

Alimony as wife’s distributive share. 2 L.R.A.(N.S.) 239. 

Widow’s right to proceeds of insurance on deceased husband’s life, payable to himself 
or his executors or administrators. 385 L.R.A.(N.S.) 964. 
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As to similar provision in Cal. Civ. Code, § 1886, see Re Magee, 63 Cal. 414; Re In- 
gram, 78 Cal. 586, 12 Am. St. Rep. 80, 21 Pac. 435; Re Jessup, 81 Cal. 408, 6 L.R.A. 
594, 21 Pac. 976, 22 Pac. 742, 1028; O’Callaghan v, Bode, 84 Cal. 489, 24 Pac. 269; 
Smith v. Olmstead, 88 Cal. 582, 12 L.R.A. 46, 22 Am. St. Rep. 336, 26 Pac. 521; Re 
Carmody, 88 Cal. 616, 26 Pac. 373; Re Parsons, 110 Cal. 524, 42 Pac. 960; Re Eggers, ; 
114 Cal. 464, 46 Pac. 380; Re Wilmerding, 117 Cal. 281, 49 Pac. 181; Knott v. Mc- 
Gilvray, 124 Cal. 128, 56 Pac. 789, 6 Am. Neg. Rep. 7; Re Smith, 131 Cal. 433, 82 
Am. St. Rep. 358, 63 Pac. 729; Re McCauley, 138 Cal. 546, 71 Pac. 458; Re Miner, 143 
Cal. 194, 76 Pac. 968. : 

§ 65744. Dower and curtesy abolished. Dower and curtesy are abolished. 
[R. C.:1905, § 5188; Civ. C. 1877, § 779; 1898, ch. 52, § 1; R. C. 1899, § 3743.] 
Sale of legislature to change or destroy estates by dower or curtesy. 19 L.R.A. 


25 

——to increase dower right. 17 L.R.A.(N.S.) 319. 

§ 6745. Inheritance by illegitimate child. Every illegitimate child is an 
heir of the person who in writing signed in the presence of a competent 
witness acknowledges himself to be the father of such child; and in all cases 
is an heir of his mother and inherits his or her estate in whole or in part, 
as the case may be, in the same manner as if he had been born in lawful 
wedlock; but he does not represent his father or mother by inheriting any 
part of the estate of his or her kindred either lineal or collateral, unless 
before his death his parents shall have intermarried and his father after such 
marriage acknowledges him as his child or adopts him into his family, in 
which case such child and all the legitimate children are considered brothers 
and sisters and on the death of either of them intestate and without issue 
the others inherit his estate and are heirs, as hereinbefore provided, in like 
manner as if all the children had been legitimate, saving to the father and 
mother respectively their rights in the estates of all the children in like 
manner as if all had been legitimate. The issue of all marriages null in law 
or dissolved by divorce are legitimate. [R. C. 1905, § 5189; Civ. C. 1877, 
§ 780; R. C. 1899, § 3744.] 

f adopted under section 4450 is clothed with full rights of inheritance of legitimate 
child. Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856. 

Illegitimate child may inherit from father who has acknowledged him by instrument 
in writing properly witnessed, but not from lineal or collateral kindred. Eddie v. Eddie, 
8 N. D. 376, 79 N. W. 856, 73 Am. St. Rep. 765. 

An illegitimate child of one acknowledging the child in writing in the presence of 
witnesses 1s an heir to his realty, where the statute took effect before the father’s death. 
Moen v. Moen, 16 8. D. 210, 92 N. W. 13. 

Inheritance by illegitimates. 23 L.R.A. 754. 

IlNegitimates as next of kin. 15 L.R.A. 301. 

Conflict of laws as to legitimacy of distributee. 65 L.R.A. 178. 

As to similar provision in Cal. Civ. Code, § 1387, see Re Magee, 63 Cal. 414; Re 
Jessup, 81 Cal. 408, 6 L.R.A. 594, 21 Pac, 976, 22 Pac. 742, 1028; Blythe v. Ayres, 96 
Cal. 532, 19 L.R.A. 40, 31 Pac. 915; Blythe v. Ayres, 102 Cal. 254, 36 Pac. 522; Re 
Blythe, 112 Cal 689, 45 Pac. 6. 

§ 65746. Inheritance from illegitimate child. If an illegitimate child who 
has not been acknowledged or adopted by his father dies intestate without 
lawful issue, his estate goes to his mother, or in case of her decease, to her 
heirs at law. [R. C. 1905, § 5190; Civ. C. 1877, § 781; R. C. 1899. § 3745.] 

Inheritance through or from illegitimate. 23 L.R.A. 753; 27 L.R.A.(N.8.) 220. 

§ 5747. How degree of kindred established. The degree of kindred is 
established by the number of generations and each generation is called a 
degree. [R. ©. 1905, § 5191; Civ. C. 1877, § 782; R. C. 1899, § 3746.] 

§ 5748. Lineal and collateral. The series of degrees form the line; the 
series of degrees between persons who descend from one another is called 
direct or lineal consanguinity; and the series of degrees between persons who 
do not descend from one another, but spring from a common ancestor, is 
called the collateral line or collateral consanguinity. [R. C. 1905, § 5192; 
Civ. C. 1877, § 783;.R. C. 1899, § 3747.] 

§ 5749. Ascending and descending. The direct line is divided into a 
direct line descending and a direct line ascending. The first is that which 
connects the ancestor with those who descend from him. The second is that 
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which connects a person with those from whom he descends. [R. C. 1905, 
§ 5193; Civ. C. 1877, § 784; R. C. 1899, § 3748.] 
§ 5750. Degrees in direct line. In the direct line there are as many degrees 
_ as there are generations. Thus the son is with regard to the father in the 
first degree, the grandson in the second; and vice versa with regard to the 
father and grandfather toward the sons and grandsons. [R. C. 1905, § 5194; 
Civ. C. 1877, § 785; BR. C. 1899, § 3749.] 


How degrees of consanguinity and affinity are computed for the purposes of descent 
and distribution. 56 Am. Dec. 293. 


§ 5751. Computation of degrees in collateral line. In the collateral line 
the degrees are counted by generations from one of the relations up to the 
common ancestor and from the common ancestor to the other relations. In 
such computation the decedent is excluded, the relative included and the 
ancestor counted but once. Thus brothers are related in the second degree, 
uncle and nephew in the third degree, cousins-german in the fourth degree 
and soon. [R. C. 1905, § 5195; Civ. C. 1877, § 786; R. C. 1899, 28100 


As to similar provision in Cal. Civ. Code, § 1393, see Robinson v. Southern P. Co., 
105 Cal. 526, 28 L.R.A. 773, 38 Pac. 94, 722. 

§ 5752. Kindred of half blood inherit. Kindred of the half blood inherit 
equally with those of the whole blood in the same degree, unless the inherit- 
ance comes to the intestate by descent, devise or gift of some one of his 
ancestors, in which case all those who are not of the blood of such ancestors 
must be excluded from such inheritance. [R. C. 1905,-§ 5196; Civ. C. 1877, 
§ 787; R. C. 1899, § 3751.] 

Descent and distribution among kindred of the half blood. 29 L.R.A. 541; 26 
L-R.A.(N.S.) 603; 61 Am. Dec. 665. 

As to similar provision in Cal. Civ. Code, § 1394, see Re Pearsons, 110 Cal. 524, 42 
Pac. 960; Re Smith, 131 Cal. 433, 82 Am. St. Rep. 358, 63 Pac. 729. 

§ 5753. Advancements deducted from share. Any estate, real or personal, 
given by the decedent in his lifetime as an advancement to any child or other 
lineal descendant is a part of the estate of the decedent for the purposes 
of division and distribution thereof among his issue and must be taken by 
such child or other lineal descendant toward his share of the estate of the 
decedent. [R. C. 1905, § 5197; Civ. C. 1877, § 788; R. C. 1899, § 3752. ] 

Amount of advancement must equal or exceed share to which the heir would otherwise 
bey a to exclude him from a distribution. Aspey v. Barry, 13 S. D. 220, 83 

. W. 91. 

Interest on or to equalize advancement. 14 L.R.A. 716. 

Right of one receiving advancement and executing release of interest in estate to 
share in after-acquired property. 65 L.R.A. 578. 

§ 5754. Excess not refunded. If the amount of such advancement exceeds 
the share of the heir receiving the same he must be excluded from any further 
portion in the division and distribution of the estate, but he must not be 
required to refund any part of such advancement; and if the amount so 
received is less than his share he is entitled to so much more as will give 
him his full share of the estate of the decedent. [R. C. 1905, § 5198; Civ. C. 
1877, § 789; R. C. 1899, § 3753.] 

§ 5755. Advancements defined. All gifts and grants are made as advance- 
ments, if expressed in the gift or grant to be so made, or if charged in writ- 
ing by the decedent as an advancement or acknowledged as such by the 
child, or other successor or heir. [R. C. 1905, § 5199; Civ. C. 1877, § 790; 
R. C. 1899, § 3754.] | 

What constitute advancements. 80 Am. Dec. 559. 

Support of adult child as an advancement. 22 L.R.A.(N.S.) 1165. 

Gift to one spouse by parent of the other as advancement or ademption. 26 
L.R.A.(N.&) 1050. 

Grantee’s oral promise to grantor to hold in trust as giving rise to constructive trust 
where conveyance was by way of advancement to child. 39 L.R.A.(N.S.) 920.. 

Admissibility of books of account to prove advancement. 52 L.R.A. 707. 

Admissibility of parol evidence to show an advancement as consideration for a deed. 
20 L.R.A. 108. 
. Parol evidence to show that deed was intended as an advancement. 25 L.R.A.(N.S.) 
1205. 
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§ 5756. Expressed value governs. If the value of the estate so advanced 
is expressed in the conveyance or in the charge thereof made by the decedent 
or in the acknowledgment of the party receiving it, it must be held as of that 
value in the division and distribution of the estate; otherwise it must be 
estimated according to its value when given as nearly as the same can be 
ascertained. [R. C. 1905, § 5200; Civ. C. 1877, § 791; R. C. 1899, § 3755.] 

§ 5757. Deducted from issue of person to whom made. If any child or 
other lineal descendant receiving advancement dies before the decedent, leav- 
ing issue, the advancement must be taken into consideration in the division and 
distribution of the estate and the amount thereof must be allowed accord- 
ingly by the representatives of the heirs receiving the advancement in like 
manner as if the advancement had been made directly to them. [R. C. 1905, 
§ 5201; Civ. C. 1877, § 792; R. C. 1899, § 3756.] 

§ 5758. Inheritance by representation. Inheritance or succession by right 
of representation takes place when the descendants of any deceased heir take 
the same share or right in the estate of another person that their parents 
would have taken if living. Posthumous children are considered as living 
at the death of their parents. [R. C. 1905, § 5202; Civ. C. 1877, § 798; BR. C. 
1899, § 3757.] 

§ 5759. Aliens may take. Aliens may take in all cases by succession as 
well as citizens; and no person, capable of succeeding under the provisions of 
this chapter, is precluded from such succession by reason of the alienage of 
any relative. [R. C. 1905, § 5203; Civ. C. 1877, § 794; R. C. 1899, § 3758.] 

Inheritance by, through or from alien. 31 L.R.A. 177; 37 L.R.A.(NS.) 108. 
—effect of state constitutions and statutes. 31 L.R.A. 85. 
——effect of treaties. 32 L.R.A. 177. 

§ 5760. If there are no heirs, escheats to the state. If there is no one 
capable of succeeding under the preceding sections and the title fails from 
a defect of heirs the property of a decedent devolves and escheats to the 
state and an action for the recovery of such property and to reduce it into 
the possession of the state or for its sale and conveyance may be brought 
by the state’s attorney in the district court of the county or judicial sub- 
division in which the property is situated. [R. C. 1905, § 5204; Civ. C. 1877, 
§ 795; R. C. 1899, § 3759.] 


As to giving state’s attorney notice of proceedings as to appointment of administrator. 
Re McClellan, 20 S. D. 498, 107 N. W. 681. 


As to similar provision in Cal. Civ. Code, §§ 1405, 1406, see People ex rel. Atty.-Gen. 
v. Roach, 76 Cal. 238, 18 Pac. 407. 

§ 5761. Subject to charges and trusts. Real property passing to the state 
under the preceding section, whether held by the state or its grantees, is 
subject to the same charges and trusts to which it would have been subject 
if it had passed by succession. [R. C. 1905, § 5205; Civ. C. 1877, § 796; R. C. 
1899, § 3760.] 

Right of state to escheat property of person dying without heirs is right which accrues 
only after administration and payment of debts, charges and expenses. Re McClellan, 
27 8. D. 109, 129 N. W. 1037, Ann. Cas. 1913C, 1029. 

As to similar provision in Cal. Civ. Code, § 1407, see People ex rel. Atty.-Gen. v. 
Roach, 76 Cal. 299, 18 Pac. 407. 

§ 6762. Liability of those who succeed. Those who succeed to the property 
of a decedent are liable for his obligations in the cases and to the extent 
prescribed by the probate code. [R. C. 1905, § 5206; Civ. C. 1877, § 797; R. C, 
1899, § 3761.] 

Liability of heirs for obligations of ancestor. 21 L.R.A. 89. 


Upon whom does the liability of an heir or devisee for his decedent’s debts devolve 
at his own death. 39 L.R.A.(N.8.) 689. 


Liability of heirs or devisee for legacy charged on devise. 80 L.R.A.(N.S.) 818. 
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CHAPTER 54, 
OBLIGATIONS. 


ARTIOLE DEFINITION OF OBLIGATIONS, §§ 5763, 5764. 


INTERPRETATION OF OBLIGATIONS, §§ 5765-5781. 

TRANSFER OF OBLIGATIONS, §§ 5782-5792. 

EXTINCTION OF OBLIGATIONS, §§ 5793-5820. 

. PERFORMANCE OF OBLIGATIONS OR OFFER, §§ 5821-5824. 

. ACCORD AND SATISFACTION OF OBLIGATIONS, §§ 5825-5828, 
. Novation, §§ 5829-5832. 

. RELEASE, §§ 5833-5835. 


OO +2 SD Or iP 69 8 


ARTICLE 1.— DEFINITION OF OBLIGATIONS. 


§ 5763. Obligation defined. An obligation is a legal duty by which a8 
person is bound to do or not to do a certain thing. [R. C. 1905, § 5207; Civ. 
C. 1877, § 798; RB. C. 1899, § 3762.] 

As to similar provisions in Cal. Civ. Code, § 1427, see Wood v. Franks, 56 Cal. 217. 

§ 5764. Origin and enforcement. An obligation arises either from: 

1. The contract of the parties; or, 

2. The operation of law. 

An obligation arising from operation of law may be enforced in the manner 
provided by law or by civil action or proceeding. ([R. C. 1905, § 5208; Civ. C. 
1877, § 799; BR. C. 1899, § 3763. 

As to similar provision in Cal. Civ. Code, § 1428, see Wood v. Franks, 56 Cal. 317. 


ARTICLE 2.— INTERPRETATION OF OBLIGATIONS. 


§ 5765. Rules of interpretation. The rules which govern the interpreta- 
tion of contracts are prescribed by article 7 of chapter 55. Other obligations 
are interpreted by the same rules by which statutes of a similar nature are 
interpreted. [R. C. 1905, § 5209; Civ. C. 1877, § 800; R. C. 1899, § 3764.] 

§ 5766. Obligations classified. An obligation imposed upon several per- 
sons, or a right created in favor of several persons, may be: 

1. Joint. 

2. Several; or, 

3. Joint and several. [R. C. 1905, § 5210; Civ. C. 1877, § 801; R. C. 1899, 

3765. 

: >] to similar provision in Cal. Civ. Code, § 1430, see Farmers’ Exch. Bank v. Morse, 
129 Cal. 239, 61 Pac. 1088. 

§ 5767. When presumed joint. An obligation imposed upon several per- 
sons or a right created in favor of several persons is presumed to be Joint 
and not several, except in the special cases mentioned in the article un the 
interpretation of contracts. This presumption in the case of a right can be 
overcome only by express words to the contrary. [R. C. 1905, § 5211; Civ. C. 
1877, § 802; R. C. 1899, § 3766.] 

Principal and surety; right of offset by surety. Clark v. Sullivan, 2 N. D. 103, 49 
N. W. 416, 13 L.R.A. 233. 

Negotiable instruments; payment by one joint debtor. Grovenor v. Signor, 10 N. D. 
503, 88 N. W. 278. 

Obligations imposed upon several as joint obligations. Clements v. Miller, 18 N. D. 
176, 100 N. W. 239. 

Presumption that obligation is joint does not depend on particular language in bail 
bond, but on particular obligation imposed on persons therein named as bail. State v. 
Western Surety Co., 26 S. D. 170, 128 N. W. 173. 


As to similar provision in Cal. Civ. Code, § 1431, see Leonard v. Leonard, 7 Cal. 
Unrep. 99, 70 Pac. 1071. 


§ 5768. Contribution. A party to a joint, or joint and several obligation 
who satisfies more than his share of the claim against all may require a 
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proportionate contribution from all the parties joined with him. ([R. C. 1905, 
§ 5212; Civ. C. 1877, § 803; RB. C. 1899, § 3767.] 
‘Contribution, actions for, not founded on an ress promise. 98 Am. St. Rep. 31. 
——-against a co-obligor who by the statute of limitations was protected from suit 
by the original obligee. 60 Am. St. Rep. 201. 
——among joint principals, one being insolvent. 20 Am. Dec. 559. 
among persons holding lands affected by a m e. 16 Am. Dec. 141. 
——as between legatees and devisees to pay testator’s debts. 1 L.R.A.(N.S.) 461. 
——as between accommodation parties. 28 L.R.A.(N.S.) 1039. 
—— between stockholders of foreign corporation. 34 L.R.A. 763. 
——among cotenants. 35 Am. St. Rep. 416. | 
—; liability of cotenante for improvements and repairs. 29 L.R.A. 449. 
, ———liability of cotenants to account for use and occupation and rente and 
profit. 28 L.R.A. 829. 
right of sureties to, and remedies for ite enforcement. 10 Am. St. Rep. 639; 70 
Am. St. Rep. 444. 
———between persons liable for negligence. 16 Am. St. Rep. 254. 
Right of action of one legally responsible for another’s death against a third person 
whose negligence caused the death. 36 L.R.A.(N.S.) 60. 
Right of one constructively liable for a tort, to contribution from one actually 
onsible for its commission. 40 L.R.A.(NS.) 1147. 
ule denying contribution between joint tort feasors as affected by question of proxi- 
mate cause. 36 L.R.A.(NS.) 583. 
Conclusiveness of judgment against a constructive tort feasor in a subsequent action 
for contribution. 40 LA. (N -) 1172. 
Right of one stockholder to sue another for contribution outside state of incorporation. 
33 L.R.A.(N.S.) 909. 


Revival of partnership debt by contribution between partners. 15 L.R.A. 660. 
As to similar provision in Cal. Civ. Code, § 1432, see Tulare County v. Kings County, 
117 Cal. 195, 49 Pac. 8. 

§ 5769. Conditional defined. An obligation is conditional when the mghts 
or duties of any party thereto depend upon the occurrence of an uncertain 
event. [R. C. 1905, § 5213; Civ. C. 1877, § 804; R. C. 1899, § 3768.] 

§ 6770. Conditions classified. Conditions may be precedent, concurrent or 
subsequent [R. C. 1905, § 5214; Civ. C. 1877, § 805; BR. C. 1899, § 3769.] 

§ 5771. Condition precedent. A condition precedent is one which is to be 
performed before some right dependent thereon accrues or some act dependent 
thereon is performed. [R. C. 1905, § 5215; Civ. C. 1877, § 806; R. C. 1899, 
§ 3770.] 

Condition precedent must be performed before other party can be called upon to per- 
form his part. Johnson v. Schar, 9 S. D. 536, 70 N. Wy. 838. 

What are conditions precedent in deeds. 102 Am. St. Rep. 366. 

Sale with particular description as to kind or quality as a condition precedent or a 
warranty. 35 L.R.A.(NS.) 265. 

Condition in fire pores as to keeping, producing and preserving books as a condition 
precedent. 51 L.R.A. 699, 702, 710. a 

Execution of contract on condition that others shall sign. 45 L.R.A. 321. 

——condition againet taking effect of deed until signed by others. 45 L.R.A. 341. 

§ 5772. Concurrent. Conditions concurrent are those which are mutually 
dependent and are to be performed at the same time. [R. C. 1905, § 5216; 
Civ. C. 1877, § 807; R. C. 1899, § 3771.] 

§ 5773. Subsequent. A condition subsequent is one referring to a future 
event, upon the happening of which the obligation becomes no longer binding 
upon the other party, if he chooses to avail himself of the conditions. [R. C. 
1905, § 5217; Civ. C. 1877, § 808; R. C. 1899, § 3772.] 

Br gd subsequent in deed. 57 Am. Rep. 63; 31 Am. St. Rep. 46; 79 Am. St. 

ep. 747. 

Effect on a condition subsequent of a succeeding law or act of God preventing its 
performance. 21 L.R.A. 58. 

Effect of license to commit a breach of a condition subsequent, or waiver of a past 
breach thereof, to extinguish the condition. 11 L.R.A.(NS.) 398. 

§ 5774. Prerequisites to enforcement of obligation. Before any party to 
an obligation can require another party to perform any act under it he must 
fulfill all conditions precedent thereto imposed upon himself; and must be 
able and offer to fulfill all conditions concurrent, so imposed upon him, on 
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the like fulfillment by the other party, except as provided by the next 
section. [R. C. 1905, § 5218; Civ. C. 1877, § 809; R. C. 1899, § 3773.] 
Contemporaneous agreements constituting condition of delivery of note. 43 L.R.A. 480. 


Admissibility of parol evidence to show that bill or note was delivered upon condition. 
18 L.R.A.(NS.) 288. 

Admissibility of parol evidence that written instrument for payment of money was 
executed in reliance upon parol promise that payment was subject te a condition not 
incorporated therein. 18 L.R.A.(NS.) 434. 


Extrinsic evidence to show who is liable as maker of note where signature is con- 
ditional. 20 L.R.A. 713. 


Pe to eouiley provision in Cal. Civ. Code, § 1439, see Hanson v. Slaven, 98 Cal. 377, 
ac. . 

§ 5775. Enforcement without performance, when performance waived. If 
@ party to an obligation gives notice to another before the latter is in default 
that he will not perform the same upon his part and does not retract such 
notice before the time at which performance upon his part is due, such other 
party is entitled to enforce the obligation, without previously performing or 
offering to perform any conditions upon his part in favor of the former party. 
[R. C. 1905, § 5219; Civ. C. 1877, § 810; R. C. 1899, § 3774.] 

Refusal to perform contract at time for performance, or before, and not withdrawn, is 

uivalent to offer to perform by other party, followed by refusal to accept. Stanford v. 
McGill, 6 N. D. 536, 72 N. W. 938, 38 L.R.A. 760. 

Unwithdrawn notice of refusal to perform a contract relieves the other party from 
making further offer of performance. Gleckler v. Slavens, 5 S. D. 364, 59 N. W. 323; 
McPherson v. Fargo, 10 S. D. 611, 74 N. W. 1057, 65 Am. St. Rep. 723. 

Purchaser of land who was not bound to make second payment before accepting 
deed, was not in default before deed was tendered, so as to require him to tender second 
Eom upon vendor’s default. Sullivan v. Bromley, 26 8 D. 147, 128 N. W. 586. 

/ t excuses nonperformance. 18 Am. Dec. 453. 

§ 5776. Impossible or unlawful conditions are void. A condition in a con- 
tract, the fulfillment of which is impossible or unlawful within the meaning of 
the article on the subject of contracts or which is repugnant to the nature 
of the interest created by the contract is void. [R. C. 1905, § 5220; Civ. C. 
1877, § 811; R. C. 1899, § 3775.] 

§ 5777. Forfeiture strictly interpreted against party benefited. A condition 
involving a forfeiture must be strictly interpreted against the party for whose 
eae). is created. [R. C. 1905, § 5221; Civ. C. 1877, § 812; R. C. 1899, 

7176. 


Forfeitures are not favored, must always rest upon substantial grounds. Enos v. 
Ins. Co., 4 S. D. 639, 57 N. W. 919, 46 Am. St. Rep. 796. 

Failure for three months to declare a forfeiture of a contract of sale of land waives 
the forfeiture. Pier v. Lee, 14 S. D. 600, 80 N. W. 642. 

ee relief against forfeiture of estate for breach of condition. 69 L.R.A. 836, 
841, 842. 

Suit for damages as waiver of right to forfeit deed for breach of condition. 5 
L.R.A.(N.S.) 603. 

Forfeiture for breach of conditional pardon. 14 L.R.A. 288. 

Municipal declaration of forfeiture of street franchise or privilege for breach of 
conditions as a judicial determination. 4 L.R.A.(N.S.) 321. 

Effect of provision for forfeiture of sums paid or retained under executory contract 
to prevent recovery of any other roan fe after breach of contract. 4 L.R.A.(NS.) 755. 

What amounts to a contest within forfeiture clause in a will. 21 L.R.A.(N.S.) 953. 

= to similar provision in Cal. Civ. Code, § 1442, see Sauer v. Meyer, 87 Cal. 34, 
25 Pac. 153. 

§ 5778. Option to perform alternative obligations. If an obligation requires 
the performance of one of two acts in the alternative the party required to 
perform has the right of selection, unless it is otherwise provided by the 
terms of the obligation. [R. C. 1905, § 5222; Civ. C. 1877, § 813; R. C. 1899, 
§ 3777.] 

§ 5779. Option passes when not exercised within time. If the party having 
the right of selection between alternative acts does not give notice of his 
selection to the other party within the time, if any, fixed by the obligation 
for that purpose or, if none is so fixed, before the time at which the obligation 
ought to be performed, the right of selection passes to the other party. [R. C. 
1905, § 5223; Civ. C. 1877, § 814; R. C. 1899, § 3778.] 
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§ 5780. Must select one in its entirety. The party having the right of 
selection between alternative acts must select one of them in its entirety and 
cannot select part of one and part of another without the consent of the other 
party. [R. C. 1905, § 5224; Civ. C. 1877, § 815; R. C. 1899, § 3779.] 

§ 5781. Valid one prevails. If one of the alternative acts required by an 
obligation is such as the law will not enforce, or becomes unlawful or impos- 
sible of performance the obligation is to be interpreted as though the other 
stood alone. [R. C. 1905, § 5225; Civ. C. 1877, § 816; R. C. 1899, § 3780.] 


ARTICLE 3.— TRANSFER OF OBLIGATIONS. 


§ 5782. Burden transferred with beneficiary’s consent. The burden of an 
obligation may be transferred with the consent of the party entitled to its 
benefit, but not otherwise, except as provided by section 5791. [R. C. 1905, 
§ 5226; Civ. C. 1877, § 817; R. C. 1899, § 3781.] 

As to similar provision in Cal. Civ. Code, § 1457, see La Rue v. Groezinger, 84 Cal. 
281, 18 Am. St. Rep. 179, 24 Pac. 42; Cutting Packing Co. v. Packers’ Exchange, 86 
Cal. 574, 10 L.R.A. 369, 21 Am. St. Rep. 63, 25 Pac. 52; Anderson v. De Urioste, 96 Cal. 
404, 31 Pac. 266; Royal v. Dennison, 4 Cal. Unrep. 851, 38 Pac. 39; Odd Fellows’ Sav. 
Bank v. Brander, 124 Cal. 255, 56 Pac. 1109. 

§ 5783. Right arising out of, may be transferred. A right arising out of 
an obligation is the property of the person to whom it is due and may be 
transferred as such. [R. C. 1905, § 5227; Civ. C. 1877, § 818; R. C. 1899, 
§ 3782. ] 

As to similar heh in Cal. Civ. Code, § 1458, see La Rue v. Groezinger, 84 Cal. 
281, 18 Am. St. Rep. 179, 24 Pac. 42. 

§ 5784. Nonnegotiable contract transferred by indorsement. <A  non- 
negotiable written contract for the payment of money or personal property 
may be transferred by indorsement in like manner with negotiable instru- 
ments. Such indorsement shall transfer all the rights of the assignor under 
the instrument to the assignee, subject to all equities and defenses existing 
in favor of the maker at the time of the indorsement. [R. C. 1905, § 5228; 
Civ. C. 1877, § 819: R. C. 1899, § 3783.] 

age gg on nonnegotiable contract without indorsement. Kirby v. Jameson, 9 8. D. 8, 
67 N. W. 854. 

Cause of action arising after transfer by indorsement of nonnegotiable note cannot be 
set up as defense. State Bank v. Hayes, 16 S. D. 365, 92 N. W. 1068. 

As to “assigns” not applying to indorsee of note. National Bank of Commerce v. 
Pick, 13 N. D. 74, 99 N. W. 63. 

Right of action accruing to maker of nonnegotiable note three years after transfer 
does not attach to note. State Bank v. Hayes, 16 S. D. 365, 92 N. W. 1068. 

As to similar pe in Cal. Civ. Code, § 1459, see Cutting Packing Co. v. Packers’ 
Exchange, 86 Cal. 574, 10 L.R.A. 369, 21 Am. St. Rep. 63, 25 Pac. 52; First Nat. Bank 
v. Falkenhan, 94 Cal. 141, 29 Pac. 866; St. Louis Nat. Bank v. Gay, 101 Cal. 286, 35 
Pac. 376; First Nat. Bank v. Perris Irrig. Dist., 107 Cal. 55, 40 Pac. 45. 

§ 5785. Certain covenants run with land. Certain covenants contained in 
grants of estates in real property are appurtenant to such estates and pass 
with them so as to bind the assigns of the covenantor and to vest in the 
assigns of the covenantee in the same manner as if they had personally entered 
into them. Such covenants are said to run with the land. [(R. C. 1905, § 5229; 
Civ. C. 1877, § 819; R. C. 1899, § 3784.] 

Covenants which do not run with land are covenants of seisin of right to convey and 
covenants against incumbrances. Gale v. Frazer, 4 D. 196, 30 N. W. 138. 

Covenants running with land not confined to those specifically named, but include those 
ga Se N. P. Ry. Co. v. McClure, 9 N. D. 73, 81 N. W. 52, 47 L.R.A. 149. 

, ovenante of seisin do not run with land. Bowne v. Wolcott, 1 N. D. 497, 48 N. W. 
26 


As defining what covenants run with the land. Bull v. Beiseker, 16 N. D. 290, 14 
L.R.A.(N.S.) 514, 113 N. W. 870. 

What covenants run with the land. 56 Am. Rep. 151; 82 Am. St. Rep. 664. 

Danger of litigation to enforce or restrain violation of covenants running with the 
land as affecting marketability of title. 38 L.R.A.(N.S.) 16. 
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§ 5786. What so run. The only covenants which run with the land are 
those specified in this article and those which are incidental thereto. [R. C. 
1905, § 5230; Civ. C. 1877, § 820; R. C. 1899, § 3785.] 

§ 5787. Made for benefit of property, runs. Every covenant contained in 
a grant of an estate in real property which is made for the direct benefit of 
the property or some part of it then in existence runs with the land. [R. C. 
1905, § 5231; Civ. C. 1877, § 821; R. C. 1899, § 3786.] . 

Necessity of use of word “assigns” in order to make covenant as to a thing not in 
esse run with the land. 14 L.R.A.(NS.) 185. 

May covenant running with the land be created by acceptance of deed poll with 
stipulations purporting to bind bea ape 6 L.R.A.(N.S.) 436. 

As to similar provision in Cal. Civ. Code, § 1462, see Fresno Canal & Irrig. Co. v. 
Rowell, 80 Cal. 114, 13 Am. St. Rep. 112, 22 Pac. 53; Fresno Canal & Irrig. Co. 
v. Dunbar. 80 Cal. 530, 22 Pac. 275; Lyford v. North Pacific Coast R. Co., 92 Cal. 93, 
28 Pac. 103; Los Angeles Terminal Land Co. v. Muir, 136 Cal. 36, 68 Pac. 308. 


§ 5788. What last section includes. The last section includes covenants of . 


warranty, for quiet enjoyment or for further assurance on the part of a 
grantor and covenants for the payment of rent, or of taxes or assessments 
upon the land on the part of a grantee. [R. C. 1905, § 5232; Civ. C. 1877, 
§ 822; R. C. 1899, § 3787.] 
Covenants for quiet enjoyment. 53 Am. St. Rep. 113. 
Does action for damages to real property run with land. 2 L.R.A.(N.S.) 819. 
Covenant to contribute to cost of party wall as one running with the land. 66 
L.R.A. 673. 
Covenant in grant of water power as one running with the land. 67 L.R.A. 402. 
Covenant of lessor to pay for repairs or improvements ae one running with the land. 
4 L.R.A.(NS.) 466. 
Parol agreement as to fences as a covenant running with the land. 27 L.R.A.(N.S8.) 
29 


Right of remote grantee to sue for breach of covenant when covenantor had neither 
title nor possession. 14 L.R.A.(N.S.) 514. 


§ 5789. Covenants limited to certain assigns. A covenant for the addition 
of some new thing to real property, or for the direct benefit of some part of 
the property not then in existence or annexed thereto, when contained in a 


grant of an estate in such property and made by the covenantor expressly for. 


his assigns or to the assigns of the covenantee runs with the land so far only 
as the assigns thus mentioned are concerned. [R. C. 1905, § 5233; Civ. C. 1877, 
§ 823; R. C. 1899, § 3788.] 


As to similar provision in Cal. Civ. Code, § 1464, see Bailey v. Richardson, 66 Cal. 
416, 5 Pac. 910. : 


§ 5790. Binds only owner of whole estate. A covenant running with the 
land binds those only who acquire the whole estate of the covenantor in 
some part of the property. [R. C. 1905, § 5234; Civ. C. 1877, § 824; R. C. 
1899, § 3789. ] 

§ 5791. Liable while holding only. No one merely by reason of having 
acquired an estate subject to a covenant running with the land is liable for 
breach of the covenant before he acquired the estate, or after he has parted 
with it or ceased to enjoy its benefits. [R. C. 1905, § 5285; Civ. C. 1877, § 825; 
R. C. 1899, § 3790.] 

When grantees become liable upon covenants in deed. 47 Am. Rep. 473. 


As to similar provision in Cal. Civ. Code, § 1466, see Gardner v. Samuels, 116 Cal. 
84, 58 Am. St. Rep. 135, 47 Pac. 935. 


§ 5782. Burden of benefit apportioned. When several persons, holding by 
several titles, are subject to the burden or entitled to the benefit of a covenant 
running with the land, it must be apportioned among them according to the 
value of the property subject to it held by them respectively, if such value 
can be ascertained, and if not, then according to their respective interests in 
point of quantity. [R. C. 1905, § 5236; Civ. C. 1877, § 826; R. C. 1899, § 3791.] 


ARTICLE 4.— EXTINCTION OF OBLIGATIONS. 
§ 5793. Full performance extinguishes. Full performance of an obligation 


by the party whose duty it is to perform it or by any other person on his 
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behalf and with his assent, if accepted by the creditor, extinguishes it. [R. C. 
1905, § 5237; Civ. C. 1877, § 827; R. C. 1899, § 3792.] . 
s to similar provision in Cal. Civ. Code, § 1473, see Wright v. Mix, 76 Cal. 465, 
18 Pac. 645; Yule v. Bishop, 133 Cal. 574, 65 Pac. 1094. 


§ 5794. Performance by one extinguishes liability of all. Performance of 
an obligation by one of several persons who are jointly liable under it 
extinguishes the liability of all. [R. C. 1905, § 5238; Civ. C. 1877, § 828; 
R. C. 1899, § 3793.] ee 

§ 5795. Performance to one extinguishes. Exception. An obligation in 
favor of several persons is extinguished by performance rendered to any of 
them, except in the case of a deposit made by owners in common or In joint 
ownership which is regulated by the chapter on deposit. [R. C. 1905, § 5239 ; 
Civ. C. 1877, § 829; R. C. 1899, § 3794.] 

§ 5796. Performance as directed extinguishes. If a creditor or any one of 
two or more joint creditors at any time directs the debtor to perform his 
obligation in a particular manner, the obligation is extinguished by perform- 
ance in that manner, even though the creditor does not receive the benefit 
of such performance. [R. C. 1905, § 5240; Civ. C. 1877, § 830; R. C. 1899, 
§ 3795. ] | 

§ 5797. When partial performance extinguishes pro tanto. A partial per- 
formance of an indivisible obligation extinguishes a corresponding proportion 
thereof, if the benefit of such performance is voluntarily retained by the 
creditor, but not otherwise. If such partial performance is of such a nature 
that the creditor cannot avoid retaining it without injuring his own property, 
his retention thereof is not presumed to be voluntary. [R. C. 1905, § 5241; 
Civ. C. 1877, § 881; R. C. 1899, § 3796.] 


Part payment of obligation does not prevent recovery of balance due. Anderson v. 
Bank, 4 N. D. 182, 59 N. W. 1029. 


The law under general collateral eement makes application of payment and dis 
charges debt pro tanto. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 


§ 5798. Payment defined. Performance of an obligation for the delivery of 
pone only is called payment. [R. C. 1905, § 5242; Civ. C. 1877, § 832; R. C. 
1899, § 3797.] 


Plea of payment may be sustained by proof of accord and satisfaction. Green v. 
Hughitt Township, 5 8. D. 452, 59 N. W. 224. 


pee collateral security is not payment. Star Wagon Co. v. Matthiessen, 3 D. 233, 
14 N. W. 107. 


Payment in bills of an insolvent bank. 27 Am. Dec. 188. 
What amounts to cash payment. 54 Am. Rep. 781. 
When checks constitute payment. 69 Am. St. Rep. 346. 


§ 5799. Performance, how applied when there are several obligations. When 
a debtor under several obligations to another does an act by way of per- 
formance in whole or in part, which is equally applicable to two or more of 
such obligations, such performance must be applied as follows: 

1. If at the time of the performance the intention or desire of the debtor 
that such performance should be applied to the extinction of any particular 
obligation is manifested to the creditor, it must be so applied. 

2. If no such application is then made the creditor within a reasonable 
time after such performance may apply it toward the extinction of any obli- 
gation, performance of which was due to him from the debtor at the time 
of such performance; except that if similar obligations were due to him, both 
individually and as a trustee, he must, unless otherwise directed by the 
debtor, apply the performance to the extinction of all such obligations in 
equal proportion; and an application once made by the creditor cannot be 
rescinded without the consent of the debtor. 

__ 8. If neither party makes such application within the time prescribed herein 
the performance must be applied to the extinction of obligations in the fol- 
lowing order and if there is more than one obligation of a particular class, 
to the extinction of all in that class ratably: 
' (a) Of interest due at the time of the performance. 
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(b) Of principal due at that time. 

(c) Of the obligation earliest in date of maturity. ; 

(d) Of an obligation not secured by a lien or collateral undertaking. 

(e) Of an obligation secured by a lien or collateral undertaking. [R. C. 


1905, § 5243; Civ. C. 1877, § 833; R. C. 1899, § 3798.] 

Direction as to application of payment made some time prior thereto, but not changed 
x or before such payment, is sufficient. First Nat. Bank v. Roberts, 2 N. D. 195, 49 

. W. 722. wer 

As to right of creditor to apply payments where debtor does not direct application. 
Foster County State Bank v. Hester, 18 N. D, 135, 119 N. W. 1044. 

Consistency of rule as to payments of interest. Northwestern Mortg. Trust Co. v. 

- Ellis, 20 8. D. 543, 108 N. W. 22. 

A preetion of payment must be made as directed. Stebbins v. Lardner, 2 S. D. 127, 
48 N. W. 847. 

Unless requested to make particular application, creditor may apply payment upon 
any debt. Fargo v. Jennings, 8 8S. D. 99, 65 N. W. 432. ; 

The law under general collateral agreement makes application of payment and dis- 
charges debt pro tanto. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 

Payment by continuing partner, assuming firm debts, made immediately after demand 
by firm creditor with suggestion that it be applied on firm debt, must be so applied. 
Paxton & G. Co. v. Starkweather, 26 S. D. 99, 128 N. W. 479. 

Application of payments. 13 Am. Dec. 505; 14 Am. Dec. 694; 96 Am. St. Rep. 44. 
7 = ppteation as between principal and interest when payment made before due. 15 

. . 169. 

Application by bank of individual partner’s deposit on firm debt. 23 L.R.A. 111. 

Forger’s application of proceeds of check to an indebtedness to depositor as affecting 
bank’s right to charge same against depositor’s account. 25 L.R.A.(N.S.) 996. 

Application of doctrine of appropriation of payments to effect on surety or indorser 
of bank’s failure to apply principal’s deposit account on note. 8 L.R.A.(N.S.) 944. 

Effect of specific application of payment to last item of open account on statute of 
limitations. 19 L.R.A.(N.S.) 126. 

Duty of mortgagee to hold proceeds of insurance and apply them on indebtedness as 
it falls due. 10 L.R.A.(NS.) 1166. 

Right to apply permet made on stock in building and loan association upon mort- 
gage given for a loan by the same member. 29 L.R.A. 120. 

As to similar provision in Cal. Civ. Code, § 1479, see Murdock v. Clarke, 88 Cal. 384, 
26 Pac. 601; Hanson v. Cordano, 96 Cal. 441, 31 Pac. 457. ; 

§ 5800. Obligation extinguished by offer. An obligation is extinguished 
by an offer of performance made in conformity to the rules herein prescribed 
and with intent to extinguish the obligation. [R. C. 1905, § 5244; Civ. C. 
1877, § 84; R. C. 1899, § 3799.] . 

ere the covenants of the contract are mutual and dependent, vendee can place vendor 
in default by an offer to perform; if no offer made vendee cannot rescind or recover pay- 
ments made. Arnett v. Smith, 11 N. D. 55, 88 N. W. 1037. 

Offer of performance pursuant to contract with present ability to perform, is sufficient 
without actual production. Foster Implement Co. v. Smith, 17 N. D. 178, 115 N. W. 663. 

Vendee, sending notice to vendor without the state and depositing money for con- 
veyance after vendor’s prior refusal to convey, may sue for specific performance. 
Herman v. Winter, 20 S. D. 196, 105 N. W. 457. 

Effect of unaccepted tender on lien of mortgage. 33 L.R.A. 231; 23 L.R.A.(N.S.) 403. 

Effect of unaccepted tender on lien of pledge. 33 L.R.A. 231. 

§ 5801. Not by offer of partial performance. An offer of partial perform- 
ance is of no effect. [R. C. 1905, § 5245; Civ. C. 1877, § 885; R. C. 1899, 
$ 3800.] 

§ 5802. Must be made by or with assent of debtor. An offer of perform- 
ance must be made by the debtor or by some person on his behalf and with 
bis assent. [R. C. 1905, § 5246; Civ. C. 1877, § 836; R. C. 1899, § 3801.] 

§ 5803. To creditor or one authorized by him. An offer of performance 
must be made to the creditors, or to any one or two or more joint creditors or to 
& person authorized by one or more of them to receive or collect what is due 
under the obligation if such creditor or authorized person is present at 
the place where the offer may be made; and if not, wherever the creditor 
may be found. [R. C. 1905, § 5247; Civ. C. 1877, § 837; R. C. 1899, § 3802.] 

§ 5804. Where may be made. In the absence of an express provision to 
the contrary an offer of performance may be made at the option of the debtor: 

1. At any place appointed by the creditor; or, 
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2. Wherever the person to whom the offer ought to be made can be found; 
or, : 

3. If such person cannot with reasonable diligence be found within this 
state and within a reasonable distance from his residence or place of business, 
or if he evades the debtor, then at his residence or place of business, if the 
same can with reasonable diligence be found within the state; or, 

4, If this cannot be done, then at any place within this state. [R. C. 1905, 
§ 5248 ; Civ. C. 1877, § 838; R. C. 1899, § 3803.] 

Place and requisites of tender of interest which will prevent acceleration of maturity 
of mortgage under interest clause. 36 L.R.A.(N.S.) 308. ; 

§ 5805. Must be made at the time fixed. When an obligation fixes a time 
for its performance an offer of performance must be made at that time within 
reasonable hours and not before nor afterwards. [R. C. 1905, § 5249; Civ. C. 
1877, § 839; R. C. 1899, § 3804.] 

Effect of tender by vendee of purchase price before due, to put other party in default. 
20 L.R.A.(N.S.) 338. 

§ 5806. When time not fixed. When an obligation does not fix a time 
for its performance, an offer of performance may be made at any time before 
the debtor upon a reasonable demand has refused,to perform. [R. C. 1905, 
§ 5250; Civ. C. 1877, § 840; R. C. 1899, § 3805.] 

§ 5807. When may be made after due. When delay in performance is 
capable of exact and entire compensation and time has not been expressly 
declared to be of the essence of the obligation, an offer of performance, 
accompanied with an offer of such compensation, may be made at any time 
after it is due, but without prejudice to any rights acquired by the creditor 
or by any other person in the meantime. [R. C. 1905, § 5251; Civ. C. 1877, 
§ 841; R. C. 1899, § 3806.] 

When time is of essence of contract, failure to saab at time named debars person 


a ee from claiming any rights thereunder. Fargusson v. Talcott, 7 N. D. 188, 73 
. W. 207. 


Vendor may not réfuse to accept payments after there has been delay, unless time is of 
essence of contract and delay is incapable of compensation by payment of interest. J. I. 
Case Threshing Mach. Co. v. Farnsworth, 28 S. D. 432, 134 f W. 819. 

As to similar provision in Cal. Civ. Code, § 1492, see Loughborough v. MecNevin, 74 
Cal. 250, 5 Am. St. Rep. 435, 14 Pac. 369, 15 Pac. 773; Bennett v. Hyde, 92 Cal. 131, 
28 Pac. 104; Seventy-Six Land & Water Co. v. Superior Ct., 93 Cal. 139; 28 Pac. 813; 
Miller v. Cox, 96 Cal. 339, 31 Pac. 161; Glock v. Howard & W. Colony Co., 123 Cal. 1, 
43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 713. 

§ 5808. Must be in good faith. An offer of performance must be made 
in good faith and in such manner as is most likely under the circumstances 
to benefit the creditor. [R. C. 1905, § 5252; Civ. C. 1877, § 842; R. C. 1899, 
§ 3807. ] 

§ 5809. Free from condition. An offer of performance must be free from 
any conditions which the creditor is not bound on his part to perform. [R. C. 
1905, § 5253; Civ. C. 1877, § 843; R. C. 1899, § 3808. ] 

Tender of deed from third party, owner of land agreed to be conveyed, is not compli- 


ance with contract calling for deed from vendor. McVeety v. Harvey Mercantile Co., 24 
N. D. 245, 139 N. W. 586. 


As to similar provision in Cal. Civ. Code, § 1494, see Royal v. Dennison, 4 Cal. Unrep. 
851; 38 Pac. 39; Ferrea v. Tubbs, 125 Cal. 687, 58 Pac. 308. 

§ 5810. Must be able and willing. An offer of performance is of no effect . 
if the person making it is not able and willing to perform according to the 
offer. [R. C. 1905, § 5254; Civ. C. 1877, § 844; R. C. 1899, § 3809.] 

§ 5811. Production unnecessary, if offer refused. The thing to be deliv- 
ered, if any, need not in any case be actually produced upon an offer of 
performance unless the offer is accepted. [R. C. 1905, § 5255; Civ. C. 1877, 
§ 845; R. C. 1899, § 3810.] 

Debtor must either produce the money or have it in his possession. Stakke v. Chapman, 
13 8. D. 269, 83 N. W. 261. 
Tender not necessary after unrecalled refusal to accept. McPherson v. Fargo, 10 S. D. 
611, 74 N. W. 1057, 65 Am. 8t. Rep. 7238. 
As to similar provision in Cal. Civ. Code, § 1496, see Peckham v. Stewart, 97 Cal. 
147, 31 Pac. 928. 
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§ 5812. Unmixed with other things. A thing, when offered by way of 
performance, must not be mixed with other things from which it cannot be 
separated immediately and without difficulty. [R. C. 1905, § 5256; Civ. C. 

1877, § 846: R. C. 1899, § 3811.] 

Where defendant contracted to buy a machine of plaintiff, to be consigned to the care 
of plaintiff’s agent, it was necessary, to constitute a valid offer of delivery to defendant, 
that the machine be separated and set part from other machinery with which it was 
mixed on arrival. International Harvester Co. v. Hayworth, 23 S. D. 514, 122 N. W. 412. 

‘Tender of a sum in excess of that due with demand for change. 13 L.R.A.(N.S.) 624. 

Necessity that tender, as a condition of rescission for breach of warranty, shall cover 
all the property sold. 8 L.R.A.(N.S.) 727. 

§ 5813. Contingent offer. When a debtor is entitled to the performance 
of a condition precedent to or concurrent with performance on his part, he 
may make his offer to depend upon the due performance of such condition. 
[R. C. 1905, § 5257; Civ. C. 1877, § 847; R. C. 1899, § 3812.] ; 

As to similar provision in Cal. Civ. Code, § 1498, see Loughborough v. McNevin, 74 
Cal. 250, 5 Am. St. Rep. 435, 14 Pac. 369, 15 Pac. 773. : : 

§ 5814. Receipt obligatory. A debtor has a right to require from his cred- 
itor a written receipt for any property delivered in performance of his obliga- 


tion. [R. C. 1905, § 5258; Civ. C. 1877, § 848; R. C. 1899, § 3813.] a 
Tender by owner to subcontractor, conditioned that subcontractor give satisfaction in 
full, was bad where amount due was cisputed. Pittsburg Plate Glass Co. v. Leary, 25 
S. D. 256, 31 L.R.A.(N.S.) 746, 126 N. W. 271, Ann. Cas. 1912B, 928. 
i to similar provision in Cal. Civ. Code, § 1499, see Ferrea v. Tubbs, 125 Cal. 687, 
58 Pac. 308. 

§ 5815. Obligation for payment extinguished by deposit. An obligation 
for the payment of money is extinguished by a due offer of payment, if the 
amount is immediately deposited in the name of the creditor with some bank 
of deposit within this state of good repute and notice thereof is given to 
the creditor. [R. C. 1905, § 5259; Civ. C. 1877. § 849: R. C. 1899, § 3814.1 

Tender must be kept good in manner provided by statute to defeat accumulation of 
interest. Brakhage v. ‘Tracy, 13 S. D. 343, 83 N. W. 363. 

Compliance with this section renders mortgagee liable for penalty under section 6749. 
Kronebusch v. Raumin, 6 D. 243, 42 N. W. 656. 

Deposit must be made in name of creditor; mere direction for bank to pay not suffi- 
cient. Stakke v. Chapman, 13 S. D. 269. 83 N. W. 261. 

Offer of payment of aaa amount of taxes due operates to stop running of interest. 
Dakota Loan & ‘rust Co. v. Codington County, 9 S. D. 159, 68 N. W. 314. 

Necessity of keeping tender. of amount a iy to redeem from foreclosure good by 
deposit. Brown v. Smith, 13 N. D. 580, 102 N. W. 171. 

It is unnecessary for owner to extinguish obligation resting Be contractor to pay 
subcontractor, before lien, as cloud on title, could be removed. ittsburg Plate Glass 
Co. v. Leary, 25 S. D. 256, 31 L.R.A.(N.S.) 746, 126 N. W. 271, Ann. Cas. 1912B, 928. 

Notice of tender and deposit need not state that bank in which deposit was made was 
of good repute. Ugland v. Farmers’ & M. State Bank, 23 N. D. 536, 137 N. W. 572. 

Effect of tender on deposit of money on right to interest on damages allowed in 
eminent domain. 28 L.R.A.(N.S.) 63. 

As to similar provision in Cal. Civ. Code, § 1500, see Randol v. Tatum, 98 Cal. 390, 
33 Pac. 433; O’Conor v. Morse, 112 Cal. 31, 53 Am. St. Rep. 155, 44 Pac. 305; Sayward 
v. Houghton, 119 Cal. 545. 51 Pac. 853, 52 Pac. 44: William Wolff & Co. v. Canadian P. 
R. Co., 123 Cal. 535, 56 Pac. 453; Baker v. San Francisco Gas & Electric Co., 141 Cal. 
710, 75 Pac. 342. 

§ 5816. Objections waived. All objections to the mode of an offer of per- 
formance, which the creditor has an opportunity to state at the time to the 
person making the offer and which could be then obviated by him, are waived 
by the creditor, if not then stated. [R. C. 1905, § 5260; Civ. C. 1877, § 850; 
RB. C. 1899, § 3815.] 

Tender of cashier’s check instead of currency is waived unless objections are made on 
that ground. Ugland v. Farmers’ & M. State Bank, 23 N. D. 536, 137 N. W. 572. 

Vendor in land contract waived unauthorized condition in tender by assignee of vendee, 
by failing to object to tender made on trial in action for specific performance. J. I. 
Case Threshing Mach. Co. v. Farnsworth, 28 8. D. 432, 134 N. W. 819. 

As to similar provision in Cal. Civ. Code, § 1501, see Kofoed v. Gordon, 122 Cal. 314, 
54 Pac. 1115. 

§ 5817. When title to thing offered passes. The title to a thing duly offered 


in performance of an obligation passes to the creditor if the debtor at the 
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time signifies his intention to that effect. [R. C. 1905, § 5261; Civ. C. 1877, 
§ 851; R. C. 1899, § 3816.] 

§ 5818. Deposit of thing offered. The person offering a thing, other than 
money, by way of performance must, if he means to treat it as belonging to 
the creditor, retain it as a depositary for hire until the creditor accepts it, 
or until he has given reasonable notice to the creditor that he will retain 
it no longer and if with reasonable diligence he can find a suitable depositary 
therefor, until he has deposited it with such person. [R. C. 1905, § 5262; Civ. 
C. 1877, § 852; R. C. 1899, § 3817.] 

Vendor canonly sue for damages for breach of contract on vendee’s failure to accept 
where title remained in vendor until payment. International Harvester Co. v. Hayworth, 
23 S. D. 514, 122 N. W. 412. 

§ 5819. Obligation extinguished by offer and deposit. An obligation for 
the delivery of money, property or a conveyance of property is not discharged 
by an offer of performance nor any of its incidents affected, unless the thing 
offered, if money, is deposited as provided in section 5815, or, if other than 
money, is deposited for the creditor with some depositary of good repute 
at the place of performance and notice of such deposit in either case given 
to the creditor. After such deposit and notice the thing deposited shall be 
at the risk and expense of the creditor. [R. C. 1905, § 5263; Civ. C. 1877, 
§ 853; R. C. 1895, § 3818.] 

§ 5820. Creditor gratuitous depositary. If anything is given to a creditor 
by way of performance which he refuses to accept as such, he is not bound 
to return it without demand; but if he retains it he is a gratuitous depositary 
thereof. [R. C. 1905, § 5264; Civ. C. 1877, § 854; R. C. 1899, § 3819.] 


ARTICLE 5.— PERFORMANCE OF OBLIGATIONS OR OFFER. 


§ 5821. When want of performance or offer excused. The want of per- 
formance of an obligation or of an offer of performance in whole or in 
part or any delay therein is excused by the following causes to the extent 
to which they operate: 

1. When such performance or offer is prevented or delayed by the act of 
the creditor or by the operation of law, even though there may have been 
a stipulation that this shall not be an excuse. 

2. When it is prevented or delayed by an irresistible superhuman cause 
or by the act of public enemies of this state or of the United States, unless 
the parties have expressly agreed to the contrary; or, 

3. When the debtor is induced not to make it by any act of the creditor 
intended or naturally tending to have that effect done at or before the time 
at which such performance or offer may be made and not rescinded before 
that time. [R. C. 1905, § 5265; Civ. C. 1877, § 855; R. C. 1899, § 3820.] 

Right to rescind or abandon contract for other party’s default. 30 L.R.A. 33. 

Right of grantor to rescind deed executed in consideration of future support where 

grec by grantee is, without fault on his part, prevented by grantor. 25 

.R.A.(N.S.) 932. 

Effect of preventing performance on right to recover for profits lost by breach of 
contract. 53 L.R.A. 59. 

Right to rescind or abandon contract because of failure or inability of other party 
Ls ange within time designated, where time is not of the essence of the contract. 21 

~R.A.(N.S.) 691. 

As to similar provision in Cal. Civ. Code, § 1511, see Klauber v. San Diego Street Car 
Co., 95 Cal. 353, 30 Pac. 555; Ryan v. Rogers, 96 Cal. 349, 31 Pac. 244; Remy v. Olds, 
4 Cal. Unrep. 240, 34 Pac. 216; Herzog v. Purdy, 119 Cal. 99, 51 Pac. 27; Sample v. 
Fresno Flume & Irrig. Co., 129 Cal. 222, 61 Pac. 1085. ; ; 

§ 5822. Debtor entitled to benefits. If the performance of an obligation 
is prevented by the creditor, the debtor is entitled to all the benefits which 
he would have obtained if it had been performed by both parties. [R. C. 
1905, § 5266; Civ. C. 1877, § 856; R. C. 1899, § 3821.] 

Party preventing performance of contract can derive no benefit from failure of other 
party to perform. Shelly v. Mikkelson, 5 N. D. 22, 63 N. W. 210. 
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As to similar prorision in Cal. Civ. Code, § 1512, see Mattingly v. Pennie, 105 Cal. 
514, 45 Am. St. Rep. 87, 39 Pac. 200. 


§ 5828. Ratable proportion of consideration. If performance of an obliga- 
tion is prevented by any cause excusing performance other than the act of 
the creditor, the debtor is entitled to a ratable proportion of the consideration 
to which he would have been entitled upon full performance according to 
the benefit which the creditor receives from the actual performance. [R. C. 
1905, § 5267; Civ. C. 1877, § 857; R. C. 1899,.§ 3822.] 

§ 5824. What equivalent to offer and refusal. A refusal by a creditor to 
accept performance made before an offer thereof is equivalent to an offer 
and refusal, unless before performance is actually due he gives notice to 
the debtor of his willingness to accept it. [R. C. 1905, § 5268; Civ. C. 1877, 
§ 858; R. C. 1899, § 3823.] 


Vendee need not tender performance in order to recover haat payment, where vendor 
has refused to be bound by contract. Hogan v. Bechtel, 27 8. D. 98, 129 N. W. 914. 


ARTICLE 6.— ACCORD AND SATISFACTION OF OBLIGATIONS. 


§ 5825. Accord defined. An accord is an agreement to accept in extinc- 
tion of an obligation something different from or less than that to which 
the person agreeing to accept is entitled. [R. C. 1905, § 5269; Civ. C. 1877, 
§ 859; R. C. 1899, § 3824.] 


Accord and satisfaction is not shown by statement that there was computation of 
amounts mutually due between parties, and that it was agreed that accounts should 
offset each other, although one was lesa than the other. Webster v. McLaren, 19 N. D. 
751, 123 N. W. 395. 

Accord does not distinguish obligation until it is fully executed. Troy Min. Co. v. 
Thomas, 15 8. D. 238, 88 N. W. 106. ; 

Allegation that agreement for accord was executed by acceptance of consideration 
therefor is sufficient. Troy Min. Co. v. White, 10 S. D. 475, 74 N. W. 236, 42 L.R.A. 549. 

There must not only be an agreement to accept less than amount due, but an actual 
acceptance. Carpenter v. C. M. & St. P. Ry. Co., 7 S. D. 584, 64 N. W. 1120. 
aig and satisfaction; how pleaded. Green v. Hughitt Township, 5 S. D. 452, 59 

. W. 224, 

Agreement to accept less sum in satisfaction of debt is not defense to action for 
balance. Eggland v. South, 22 8. D. 467, 118 N. W. 719. ; 

Agreement to receive less sum without payment does not constitute accord and satis- 
faction. Eggland v. South, 22 8. D. 467, 118 N. W. 719. 

Acceptance of warrant for claim against county is eae to be in full payment of 
ae presented. Paulson v. Ward County, 23 N. D. 601, 42 L.R.A.(N.S.) 111, 137 

. W. 486. 

Law of accord and satisfaction. 100 Am. St. Rep. 390. 

When payment of a less sum than due enforceable as accord and satisfaction. 64 Am. 
Dec. 138; 28 Am. Rep. 293. 

Distinction between novation and accord executory. 12 L.R.A.(N.S.) 1134. 

Accord and satisfaction of pastor’s claim for salary. 38 L.R.A. 689. 

——of partly performed contract for services. 24 L.R.A. 233. 

Acceptance of principal sum as affecting right to interest. 40 L.R.A.(N.S.) 588. 


§ 5826. Full execution only extinguishes. Though the parties to an accord 
are bound to execute it, yet it does not extinguish the obligation until it is 
fully executed. [R. C. 1905, § 5270; Civ. C. 1877, § 860; R. C. 1899, § 3825.] 

§ 5827. Acceptance is satisfaction. Acceptance by the creditor of the 
consideration of an accord extinguishes the obligation and is called satisfac- 
tion. [R. C. 1905, § 5271; Civ. C. 1877, § 861; R. C. 1899, § 3826.] 

_ Barks and satisfaction with one joint tort feasor, effect on liability of other. 58 
.R.A. 300. 

pa of payment of debt by @ volunteer or stranger to the original undertaking. 23 
R.A. 120. 

§ 5828. Part performance accepted extinguishes. Part performance of 
an obligation either before or after a breach thereof, when expressly accepted 
by the creditor in writing in satisfaction, or rendered in pursuance of an 
agreement in writing for that purpose, though without any new consideration, 
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extinguishes the obligation. [R. C. 1905, § 5272; Civ. C. 1877, § 862; R. C. 
1899, § 3827.] 

Part performance does not extinguish an obligation, unless accepted as such. Anderson 
v. Bank, 4 N. D. 182, 59 N. W. 1029. ; 

Acceptance of amount to which party is clearly entitled does not constitute accord 
and satisfaction where there is no claim of facts showing satisfaction. Chrystal v. 
Gerlach, 25 S. D. 128, 125 N. W. 633. 

Creditor, who receives in payment check for less sum than is claimed to be due, and 
who indorses check, which does not purport to be in full payment, cannot be held to have 
it received in full settlement. Hagen v. Townsend, 27 S. D, 457, 131 N. W. 512. 

Accord and satisfaction by part payment. 20 L.R.A. 785. ; 

Payment of part of liquidated and undisputed debt as consideration for discharge of 
whole. 11 L.R.A.(N.S.) 1018; 21 L.R.A.(N.S.) 1005. ; ; 

Acceptance of remittance of part of the amount of an unliquidated or disputed claim, 
accumpanied with the statement that it is “in full,” or words of similar import, as 
assent to its receipt in full payment. 14 L.R.A.(N.S.) 443; 27 L.R.A.(N.S.) 439. 

Right of town, county or municipality to surrender valid claim on partial payment 
thereof. 19 L.R.A.(N.S.) 320. 

Acceptance of partial allowance of claim by public body as an accord and satisfaction. 
42 L.R.A.(N.S.) 112. 


ARTICLE ?.— NOVATION. 


§ 5829. Defined. Novation is the substitution of a new obligation for an 
existing one. [R. C. 1905, § 5278; Civ. C. 1877, § 863; R. C. 1899, § 3828.] 


On burden of proof of payment of debt where debtor sends check which was not paid 
by bank. Schafer v. Olson, 24 N. D. 542, 43 L.R.A.(N.S.) 762, 139 N. W. 983. 

Distinction between novation and accord executory. 12 L.R.A.(N.S.) 1134. 

Novation, action by a third person on a promise made for his benefit 39 Am. St. Rep. 


531. 

§ 5830. How made. Novation is made: 

1. By the substitution of a new obligation between the same parties with 
intent to extinguish the old obligation. 

2. By the substitution of a new debtor in the place of the old one with 
intent to release the latter; or, 

3. By the substitution of a new creditor in place of the old one with intent 
to transfer the rights of the latter to the former. [R. C. 1905, § 5274; Civ. C. 
1877, § 864; R. C. 1899, § 3829.] 

Pe age a against garnishee to merge or satisfy liability of principal debtor. 
As to similar provision in Cal. Civ. Code, § 1531, see Re Sullenberger, 72 Cal. 549, 


14 Pac. 513; Carpy v. Dowdell, 131 Cal. 495, 63 Pac. 778; Talcott v. Hurlbert, 143 Cal. 
4, 76 Pac. 647. 


1, Payment by commercial paper. 35 L.R.A.(N.S.) 1. 
New obligation given by debtor to creditor to secure the release of a lien as a nova- 
tion of the original obligation. 36 L.R.A.(N.S.) 464. 

§ 5831. Made by contract. Novation is made by contract and is subject 
to all the rules concerning contracts in general. [R. C. 1905, § 5275; Civ. C. 
1877, § 865; R. C. 1899, § 3830.] 

§ 5832. Rescinding acceptance. When the obligation of a third person or 
an order upon such person is accepted in satisfaction, the creditor may 
rescind such acceptance if the debtor prevents such person from complying 
with the order or from fulfilling the obligation; or if at the time the obligation 
or order is received, such person is insolvent and this fact is unknown to 
the creditor; or if before the creditor can with reasonable diligence present 
the order to the person upon whom it is given, he becomes insolvent. [R. C. 
1905, § 5276; Civ. C. 1877, § 866; R. C. 1895, § 3831.] 


ARTICLE 8.— RELEASE. 


§ 5833. Extinguishes obligation. An obligation is extinguished by a re- 
lease therefrom given to the debtor by the creditor upon a new consideration, 
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or in writing, with or without new consideration. [R. C. 1905, § 5277; Civ. C. 


1877, § 867; R. C. 1899, § 3832.] 
ight to show that note given by one of two joint makers of an old note for one-half 

anes ae oe in fall satisfaction of debt. Nat. Bank v. Guthrie, 11 S. D. 517, 

Release of expectancy by prospective heir to ancestor. 25 L.R.A.(N.S.) 439. 
_ ———of drawer or indorser by certification of check. 9 L.R.A.(N.S.) 698; 29 
L.R.A.(N.S.) 205. 

-———of one partner by other partner’s assumption of debts on dissolution of partner- 
ship. 9 L.R.A.(N.S.) 90. 

———of interest in estate by one receiving advancement; effect on right to share in 
after-acquired ei ae 65 L.R.A. 578, 

by personal representatives of claim due estate. 14 L.R.A. 414. 
—as affecting right of action for death. 34 L.R.A. 720. 

. Stipulation making execution of release from liability for damages a condition 
precedent to payment of benefits out of relief fund. 11 L.R.A.(N.S.) 194. 

Formal release under seal or in writing on payment of part of liquidated and undis- 
puted debt. 11 L.R.A.(N.S.) 1026, 

Law governing release of claim for damages for death or bodily injury. 56 L.R.A. 223. 

Admissibility of parol evidence that release was delivered on condition. 36 
L.R.A.(N.8.) 1147. 

Right in action at law to attack release for fraud. 20 L.R.A.(N.S.) 915. 

Effect of misrepresentations or undue influence by physician to avoid release, 5 
L.R.A.(N.S.) 663. 

Return or tender of consideration for release of claim for personal injuries set aside on 
ground of fraud. 35 L.R.A.(N.S.) 660. ’ 

As to similar provision in Cal. Civ. Code, § 1541, see Upper San Joaquin Irrig. Canal 
Co. v. Roach, 78 Cal. 552, 21 Pac. 304; Rogers v. Kimball, 5 Cal. Unrep. 725, 49 Pac. 
719; Rogers v. Kimball, 121 Cal. 247, 53 Pac. 648. 

§ 5834. Extends only to known claims. A general release does not extend 
to claims which the creditor does not know or suspect to exist in his favor 
at the time of executing the release, which, if known by him, must have 
materially affected his settlement with the debtor. [R. C. 1905, § 5278; Civ. C. 


1877, § 868; R. C. 1899, § 3833.] 

Does release of damages for construction of railroad in highway include damages 
from elevation of grade. 10 L.R.A.(N.S.) 1202. 

Effect of specification of particular claim to limit import of general release. 8 
L.R.A.(N.8.) 1034. 

Scope of release under policy indemnifying insured against loss of time by sickness or 
accident. 24 L.R.A.(N.S.) 211. 

Right to reinstatement of mortgage when released by mistake. 58 L.R.A. 788. 

- to similar provision in Cal. Civ. Code, § 1542, see Rued v. Cooper, 119 Cal, 463, 
51 Pac. 704. 


§ 5835. Releasing one does not release others. A release of one of two 
or more joint debtors does not extinguish the obligations of any of the others 
unless they are mere guarantors; nor does it affect their right to contribution 
from him. [R. C. 1905, § 5279; Civ. C. 1877, § 869; R. C. 1899, § 3834.] 


Release of one joint maker of note does not exonerate others from liability. Central 
Banking & T. Co. v. Pusey, 22 S. D. 223, 116 N. W. 1126. 

Effect of release of one joint tort feasor on liability of the other. 58 L.R.A. 293; 
11 Am. St. Rep. 906; 92 Am. St. Rep. 872; 111 Am. St. Rep. 281; 138 Am. St. Rep. 834. 

Release of principal after maturity of obligation as affecting guarantor. 38 
L.R.A.(N.8.) 875. 

Effect on prior surety of release of later surety. 21 L.R.A. 252. 

Discharge of one primarily liable for loss of insured property as affecting insured’s 
right of action against insurer. 29 L.R.A.(N.S.) 698. 
ra to similar provision in Cal, Civ. Code, § 1543, see Northern Ins. Co. v. Potter, 63 

al, 157. 
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CHAPTER 55. 
CONTRACTS, 


ARTICLE 1. DEFINITION, §§ 5836, 5837. 

2. Parties, §§ 5838-5841. 

3. CONSENT, §§ 5842-5866. 

4. OBJECT OF a Contract, §§ 5867-5871. 

5. CONSIDERATION, §§ 5872-5882. 

6. MANNER of CREATING ConTRACTS, §§ 5883-5894. 

?. INTERPRETATION OF Contracts, §§ 5895-5921. 

8. UNLAWFUL Contracts, §§ 5922-5931. 

9. RESCISsION oF Contracts, §§ 5932-5936. 
10. ALTERATION AND CANCELLATION OF ConTRacTs, §§ 5937-5941. 


ARTICLE 1.— DEFINITION. 


§ 5836. Defined. A contract is an agreement to do or not to do a certaim 
thing. [R. C. 1905, § 5280; Civ. C. 1877, § 870; R. C. 1899, § 3835.] 

As to similar provision in Cal. Civ. Code, § 1549, see Breckinridge v. Crocker, 78 Cal. 
529, 21 Pac. 179. 

§ 5837. Requisites of. It is essential to the existence of a contract that 
there should be: 

1, Parties capable of contracting. 

2. Their consent. 

3. A lawful object; and, 

4. Sufficient cause or consideration. [R. C. 1905, § 5281; Civ. C. 1877, § 871; 
R. C. 1899, § 3836.] 

Consent of parties is essential to acceptance of contract. Grissel v. Bank, 12 8. D. 
93, 80 N. W. 161. 

As to contract induced by deceit being voidable because consent was not free. Beare 
v. Wright, 14 N. D. 26, 69 L.R.A. 409, 103 N. W. 632, 8 A. & E. Ann. Cas. 1057. 

As to rescission of agreement to make repayment under mutual mistake as to legal 
rights of parties. Arnett v. Smith, 11 N. D. 55, 88 N. W. 1037. 

Contract for extension of time made between mortgagee and one assuming mortgage 
under mutual] mistake in believing that he had acquired title to property» is void. Iowa 
Loan & Trust Co. v. Schnose, 19 8. D. 248, 103 N. W. 22, 8 A. . Ann. Cas. 255. 

As to similar provision in Cal. Civ. Code, § 1550, see Harris v. Harris, 64 Cal. 108. 
28 Pac. 63; Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 
Pac. 707; Frick v. Los Angeles, 115 Cal. 518, 47 Pac. 250; Nevills v. Moore Min. Co., 
135 Cal. 561, 67 Pac. 1054; Kyle v. Hamilton, 6 Cal. Unrep. 893, 68 Pac. 484; Jacks 
v. Estee, 139 Cal. 507, 73 Pac. 247. 


ARTICLE 2.— PARTIES. 


§ 5838. Who may make. All persons are capable of contracting, except 
minors, persons of unsound mind and persons deprived of civil rights. [R. C. 
1905, § 5282; Civ. C. 1877, § 872; R. C. 1899, § 3837.] 

As to similar provision in Cal. Civ. Code, § 1556, see Butler v. Baber, 54 Cal. 178. 

§ 5839. Minors, etc. Minors and persons of unsound mind have only such 
capacity as is defined by chapter 2 of this code. [R. C. 1905, § 52838; Civ. C. 
1877, § 873; R. C. 1899, § 3838. ] . 

§ 5840. Possible to identify parties. It is essential to the validity of the 
eontract. not only that the parties should exist, but that it should be possible 
to identify them. [R. C. 1905, § 5284; Civ: C. 1877, § 874; R. C. 1899, § 3839. ] 

§ 5841. Beneficiary may enforce. A contract made expressly for the bene- 
fit of a third person may be enforced by him at any time before the parties 
thereto rescind it. [R. C. 1905, § 5285; Civ. C. 1877, § 875; R. C. 1899, § 3840. ] 

Stranger cannot enforce a contract, though he would be benefited. Parlin v. Hall, 
2N. D. 473, 52 N. W. 405. 

A contract contemplates present consideration passing between the contracting parties, 
McArthur v. Dryden, 6 N. D. 438, 71 N. W. 125. 

Third party cannot intervene upon promise of vendor. Bray v. Booker, 6 N. D. 526, 


72 N. W. 933. 
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Stranger to promise may not sue thereon where there was no consideration there- 
for from him, and no duty or obligation to him, outside contract, from promisee. Fish 
& H. Co. v. New England Homestake Co., 27 8. D. 221, 130 N. W. 841. ; . 

Provision in a deed that grantee assume mortgage debt is insufficient as basis of action 
in absence of evidence of intent to contract for benefit of holder of note and mortgage. 
Fry v. Ausman, 29 S. D. 30, 39 L.R.A.(N.S.) 150, 135 N. W. 708. 

"Right of a third party to sue upon a contract made for his benefit. 25 L.R.A. 257; 
2 L.R.A.(N.S.) 783. 

Effect of provision in deed for benefit of stranger thereto. 20 L.R.A.(N.S.) 221. 

Right of creditor to enforce promise of one allowed to secure property at judicial 
sale on faith of his promise to pay owner’s debts. 15 L.R.A.(N.S.) 399. : 

Right of third person to maintain action upon promise of beneficiary to insured to 
pay all or part of proceeds of policy to such third person. 40 L.R.A.(N.S.) 692. 

Will breach of contract with municipality to keep a street or highway in repair sus- 
tain an action by a person injured directly against the contractor. 39 L.R.A. (N.S.) 
1112, : 

May one, not a party to an agreement, injured thereby in his business, assai] the 
validity thereof on the ground that it tends to create or promote a monopoly. 26 
L.R.A.(N.S.) 148. . ; 

Consumer’s right to maintain suit to compel water openy to furnish water at rates 
stipulated in contract with municipality. 1 L.R.A.(N.S.) 958. ; 

ight of property owner to maintain action against water company for failure to 
supp y sufficient water for fire purposes, as required by its contract with municipality. 
6 L.R.A.(N.S.) 1171; 21 L.R.A.(N.S.) 1021. ; 

Right of subcontractor, materialman or laborer to maintain action on contractor's 
bond to owner. 27 L.R.A.(N.S.) 573. 

The right of addressee of telegram to sue for delay in delivery. 30 L.R.A.(N.S.) 1116. 

Right of person not mentioned in the telegram and whose interest is not communl- 
cated to the company to recover for mental anguish. 8 L.R.A.(N.S.) 249; 19 
L.R.A.(N.8.) 475. 

Character of contract as affecting right of undisclosed principal to sue thereon. 29 
L.R.A.(N.S.) 472; 39 L.R.A.(N.S.) 324. 

Right of consignee to maintain action against carrier. 36 L.R.A.(N.S.) 68 

Right of consignee who refuses to accept goods to maintain an action for damages 
against carrier 30 L.R.A.(N.S.) 1071. 

Right of mortgagee to maintain personal action against grantee who has assumed 
payment. 25 L.R.A. 275. 

ight of mortgagee to enforce purchaser’s promise to pay the mo e where the 
grantor or promisee was not himeelf liable. 22 L.R.A.(N.S.) 492; 39 L. (N.S.) 151. 
' Right of creditor to enforce promise of one allowed to secure property at judicial 
sale upon faith of his promise to pay owner’s debt. 15 L.R.A.(N.S.) 399. 

As to similar provision in Cal. ae Code, § 1559, see Wickersham v. Denman, 68 Cal. 
383, 9 Pac. 723; Chung Kee v. Davidson, 73 Cal. 522, 15 Pac. 100; Thomson v. Bettens, 
94 Cal. 82, 29 Pac. 336; Tyler v. Mayre, 95 Cal. 160, 27 Pac. 160, 30 Pac. 196; Hamilton 
v. Bates, 4 Cal. Unrep. 371, 35 Pac. 304; Alvord v. Spring Valley Gold Co., 106 Cal. 
547, 40 Pac. 27; Hopkins v. Warner, 109 Cal. 133, 41 Pac. 868; Buckley v. Gray, 110 
Ca]. 339, 31 L.R.A. 862, 52 Am. St. Rep. 88, 42 Pac. 900; Savings Bank v. Thornton, 
112 Cal. 255, 44 Pac. 466; Lisenby v. Newton, 120 Cal. 571, 65 Am. St. Rep. 203, 52 
Pac. 813; Washer v. Independent Min. & Development Co., 142 Cal. 702, 76 Pac. 654. 


ARTICLE 3.— CONSENT. 


§ 5842. Requisites of consent. The consent of the parties to a contract 
must be: 
1. Free. 
2. Mutual; and, 
3. Communicated by each to the other. [R. C. 1905, § 5286; Civ. C. 1877, 
§ 876; R. C. 1899, § 3841.] 
As to similar provision in Cal. Civ. Code, § 1565, see Colton v. Stanford, 82 Cal. 351, 
16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 
Am, St. Rep. 197, 24 Pac. 707; Leszynsky v. Meyer, 6 Cal. Unrep. 53, 53 Pac. 703; 
London & S. F. Bank v. Parrott, 125 Cal. 472, 73 Am. St. Rep. 64, 58 Pac. 164; Nevills 


v. Moore Min. Co., 135 Cal. 561, 67 Pac. 1054; Jacks v. Estee, 189 Cal. 507, 73 Pac. 
247; Niles v. Hancock, 140 Cal. 157, 73 Pac. 840. 


§ 5843. Rescinded, if not free. A consent which is not free is, neverthe- 
less, not absolutely void, but may be rescinded by the parties in the manner 
prescribed by the chapter on rescission. [R. C. 1905, § 5287; Civ. C. 1877, 
§ 877; R. C. 1899, § 3842.) 


Widow may rescind agreement, made under mistake, to take less portion of husband’s 
estate than she has right to, Griffing v. Gilason, 21 S. D. 56, 109 N. W. 646. 
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As to similar provision in Cal. Civ. Code, § 1566, see Fish v. Benson, 71 Cal. 428, 12 
Pac. 454; Colton v. Stanford, 82 Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. 
Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; Bancroft v. 
Bancroft, 110 Cal. 374, 42 Pac. 896; Westerfeld v. New York L. Ins. Co., 129 Cal. 68, 
58 Pac. 92, 61 Pac. 667; Kyle v. Hamilton, 6 Cal. Unrep. 893, 68 Pac. 484. ; 

§ 5844. What renders apparent consent not free. An apparent consent is 
not real or free when obtained through: 

1. Duress. 

2. Menace. 

3. Fraud. 

4. Undue influence; or, | 

5. Mistake. [R. C. 1905, § 5288; Civ. C. 1877, § 878; R. C. 1899, § 3843.] 


Invalidity of contract entered into under mutual mistake of law. Silander v. Gronna, 
15 N. D. 552, 125 Am. St. Rep. 616, 108 N. W. 544. 

Obligee’s concealment of facts on obtaining guaranty or surety as fraud. 21 L.R.A. 
411. 

As to similar provision in Cal. Civ. Code, § 1567, see Fish v. Benson, 71 Cal. 428, 12 
Pac. 454; Colton v. Stanford, 82 Cal. 351, 16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. 
Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; Bancroft v. 
Bancroft, 5 Cal. Unrep. 31, 40 Pac. 488; Westerfeld v. New York L. Ins. Co., 129 Cal. 
68, 58 Pac. 92, 61 Pac. 667; Wingerter v. San Francisco, 134 Cal. 547, 86 Am. St. Rey. 
294, 66 Pac. 730; Donnelly v. Rees, 141 Cal. 56, 74 Pac. 433. 


§ 5845. When deemed not free. Consent is deemed to have been obtained 
through one of the causes mentioned in the last section only when it would 
not have been given had such cause not existed. [R. C. 1905, § 5289; Civ. C. 


1777, § 879; R. C. 1899, § 3844.] 
As to similar provision in Cal. Civ. Code, § 1568, see Colton v. Stanford, 82 Cal. 351, 
16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 
Am. St. Rep. 197, 24 Pac. 707; Woodham v. Allen, 130 Cal. 194, 62 Pac. 398; Hartwig 
v. Clark, 138 Cal. 668, 72 Pac. 149. 


§ 5846. Duress. Duress consists in: 

1. Unlawful confinement of the person of the party or of the husband or 
wife of such party, or of an ancestor, descendant or adopted child of such 
party, husband or wife. 

2. Unlawful detention of the property of any such person; or, 

3. Confinement of such person, lawful in form, but fraudulently obtained 
or fraudulently made unjustly harassing or oppressive. [R. C. 1905, § 5290; 
Civ. C. 1877. § 880: R. C. 1899, § 3845.] 


Payment of illegal tax under protest may be recovered. Elevator Co. v. Bottineau 
€ounty, 9 N. D. 346, 83 N. W. 212. 

Payment of a judgment voluntarily made but under coercion or duress imposed by 
execution of legal process does not har appeal. Signor v. Clark, 13 N. D. 35, 99 N. W. 68. 

When defendant seeks to avoid liability on account of duress court should instruct 
jury what constitutes duress. McCormick v. Valsack, 4 S. D. 67, 55 N. W. 145. 
oe ae sufficient to avoid a contract, what. McCormick v. Valsack, 4 S. D. 67, 55 

. W. 145. 

Nature and character of threats or coercion which would avoid contract. McCormick 
v. Volsack, 4 S. D. 67, 55 N. W. 145. 

Payment of illegal tax under protest to avoid seizure of property is involuntary, and 
may be recovered. St. Anthony Elevator Co. v. Bottineau County, 9 N. D. 346, 83 N. W. 
212, 50 L.R.A. 262. 

As to compulsory payments. C. & J. Michel Brewing Co. v. State, 19 S. D. 302, 70 
L.R.A. 911, 103 S. W. 40. | 

What is duress sufficient to invalidate contract. 26 Am. Dec. 370. 

Contracts procured by threats of prosecution of relative. 26 L.R.A. 48; 26 
L.R.A.(N.S.) 484; 37 L.R.A.(NS.) 539. 

Duress as affecting compromise. 25 L.R.A.(N.S.) 308. 

Impeachment of certificate of acknowledgment because of duress. 41 L.R.A.(N.S.) 
1169. 

Duress as ground of injunction against judgment. 30 L.R.A. 802. 

Duress which will avoid marriage. 43 L.R.A. 814; 27 L.R.A.(N.S.) 803. 

Right to avoid marriage entered into to escape prosecution for seduction, upon 
ground of duress. 16 L.R.A.(N.S.) 938. 

Effect of shipping contract limiting carrier’s common law liability signed under com- 
pulsion. 28 L.R.A.(NS.) 637. 

Duress by demanding receipt as a condition of payment. 1 L.R.A.(N.S.) 867. 

When payment of license fee is made under duress. 22 L.R.A.(N.S.) 873. 
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Duress by lien on real property. 16 L.R.A. 376. ee 

As to similar provision in Cal. Civ. Code, § 1569, see Morrill v. Nightingale, 93 Cal. 
452, 27 Am, St. kep. 207, 28 Pac. 1068; Stockton Combined Harvester & Agri. Works 
v. Glens Falls Ins. Co., 98 Cal. 557, 33 Pac. 633; Woodham v. Allen, 130 Cal. 194, 
62 Pac. 398. 

§ 5847. Menace. Menace consists in a threat: a 

1. Of such duress as is specified in the first and third subdivisions of the 
last section. 

2. Of unlawful and violent injury to the person or property of any such 
person as is specified in the last section; or, 

3. Of injury to the character of any such person. [R. C. 1905, § 5291; Civ. 
C. 1877, § 881; R. C. 1899, § 3846.] — 

Ags to similar provision in Cal. Civ. Code, § 1570, see Morrill v. Nightingale, 93 Cal. 
452, 27 Am. St. Rep. 207, 28 Pac. 1068; Bancroft v. Bancroft, 5 Cal. Unrep. 31, 40 
Pac. 488; Woodham v. Allen, 130 Cal. 194, 62 Pac. 398. : 

§ 5848. Fraud classified. Fraud is either actual or constructive. [R. C. 
1905, § 5292; Civ. C. 1877, § 882; R. C. 1899, § 3847.] 

As to similar provision in Cal. Civ. Code, § 1571, see Colton v. Stanford, 82 Cal. 351, 
16 Am. St. Rep. 137, 23 Pac. 16; Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 
Am. St. Rep. 197, 24 Pac. 707. ; 

§ 5849. Actual fraud. Actual fraud within the meaning of this chapter 
consists in any of the following acts committed by a party to the contract, 
or with his connivance, with intent to deceive another party thereto or to 
induce him to enter into the contract: 

1. The suggestion as a fact of that which is not true by one who does 
not believe it to be true. 

2. The positive assertion in a manner not warranted by the information 


of the person making it of that which is not true, though he believes it to be 
true. 


3. The suppression of that which is true by one having knowledge or 
belief of the fact. 

4. A promise made without any intention of performing it; or, 

5. Any other act fitted to deceive. [R. C. 1905, § 5293; Civ. C. 1877, § 883; 
RB. C. 1899, § 3848.] 

Statement without positive knowledge, with intent to deceive, may be fraud. Knowl- 
ton v. Schultz, 6 N. D. 417, 71 N. W. 550; Whitbeck v. Sees, 10 S. D. 417, 73 N. W. 915. 

Promise made without intention of performance is actual fraud. Grewing v. Min. 
Thresh. Mach. Co., 12 S. D. 127, 80 N. W. 176. 

Secret reservation in sale; public policy; effect as to attaching creditors. Newell v. 
wane. 1 N. D. 62, 44 N. W. 1014. 

ee mortgage embodying secret trust. Red River Valley v. Barnes, 8 N. D. 432, 
79 N. W. 880. 

As to measure of damages for deceit. Beare v. Wright, 14 N. D. 26, 69 L.R.A. 409, 
103 N. W. 632, 8 A. & E. Ann. Cas. 1057. 

Promise made with intent to deceive and without intention to fulfill is fraud. Tamlyn 
v. Peterson, 15 N. D. 488, 107 N. W. 1081. 

As to fraud in obtaining note. Rochford v. Barrett, 22 S. D. 83, 115 N. W. 522. 

False representations by seller relied on by buyer are fraudulent, though seller believes 
them to be true. McCabe v. Desnoyers,.20 S. D. 581, 108 N. W. 341. 

Failure of owner of stock to disclose to party taking it in exchange for deed, known 
insolvent condition of corporation, entitles grantor to rescission of deed. Liland v. 
Tweto. 19 N. D. 551, 125 N. W. 1032. 

Statements regarding future as a fraud. 35 L.R.A, 420, 437. 

Future promise as fraud. 10 L.R.A.(NS.) 640; 24 L.R.A.(N.S.) 735. 

Misstatement as to title to real property. 28 L.R.A.(N.S.) 202; 39 L.R.A.(N.S.) 1142. 

False statement as to cost, selling or market price of property, or as to offers there- 
for. 35 L.R.A.(N.S.) 175. 

Expression of opinion as fraud. 35 L.R.A. 417. 

Statements as to credit as a fraud. 35 L.R.A. 421. 

Right to rely on representations as to credit of third person. 37 L.R.A. 607. 

Receiving deposit when bank insolvent, as a fraud. 34 L.R.A. 533. 

As to similar provision in Cal. Civ. Code, § 1572, see Brady v. Bartlett, 56 Cal. 350; 
Robarts v. Haley, 65 Cal. 397, 4 Pac. 385; Brison v. Brison, 75 Cal. 525, 7 Am. St. 
Rep. 189, 17 Pac. 689; Newman v. Smith, 77 Cal. 22, 18 Pac. 791; Lawrence v. Gayetty, 
78 Cal. 126, 12 Am. St. Rep. 29, 20 Pac. 382, 17 Mor. Min. Rep. 169; Wenzel v. Shulz, 
78 Cal. 221, 20 Pac. 404; Re Kohler, 79 Cal. 313, 21 Pac. 758; Colton v. Stanford, 
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82 Cal. 351, 16 Am. St. Rep. 187, 23 Pac. 16; Mayer v. Salazar, 84 Cal. 646, 24 Pac. 
597; Klose v. Hillenbrand, 88 Cal. 473, 26 Pac. 352; Hays v. Gloster, 88 Cal. 560, 26 
Pac. 367; Schultz v. McLean, 93 Cal. 329, 28 Pac. 1053; Wickersham v. Comerford, 
96 Cal. 433, 31 Pac. 358; Groppengiesser v. Lake, 103 Cal. 37, 36 Pac. 1036 ; Langley v. 
Rodriguez, 122 Cal. 580, 68 Am. St. ra 70, 55 Pac. 406; Benson v. Bunting, 127 Cal. 
532, 78 Am. St. Rep. 81, 59 Pac. 991; Re Benton, 131 Cal. 472, 63 Pac. 775; Smith v. 
Blandin, 133 Cal. 441, 65 Pac. 894; Re Johnson, 134 Cal. 662, 66 Pac. 847; People v. 
Klee, 6 Cal. Unrep. 956, 69 Pac. 696; Hartwig v. Clark, 138 Cal. 668, 72 Pac. 149; 
Donnelly v. Rees, 141 Cal. 56, 74 Pac. 433; Becker v. Schwerdtle, 141 Cal. 386, 74 Pac. 
1029; Muller v. Palmer, 144 Cal. 305, 77 Pac. 954. 

2. Statements made without knowledge of falsity as ground for action for fraud. 
18 L.R.A.(N.S.) 379. 

Effect of representing things sold to be “good.” 15 L.R.A. 795. 

8. Concealment of material fact as a fraud. 4 L.R.A. 159; 5 L.R.A. 428. 

Obligee’s concealment of facts on obtaining guaranty or surety. 21 L.R.A. 411. . 

Landlord’s concealment of defects in premises. 34 L.R.A. 827. 

4. Whether lack of reasonable expectation of being able to pay is equivalent, as a 
matter of law, to an intention not to pay. 6 L.R.A.(NS.) 556. 


§ 5850. Constructive fraud. Constructive fraud consists: 
1. In any breach of duty which without an actually fraudulent intent 
gains an advantage to the person in fault, or any one claiming under him, 


' by misleading another to his prejudice or to the prejudice of any one claiming 
under him; or, ; 

2. In any such act or omission as the law specifically declares to be fraudu- 
lent without respect to actual fraud. [R. C. 1905, § 5294; Civ. C. 1877, § 884; 
R. C. 1899, § 3849.1] 


Failure of grantee to record his conveyance does not render deed itself void, but 


only him from claiming his rights under deed, to prejudice of creditors of grantor. 
Smith v. Cleaver, 25 S. D. 351, 126 N. W. 589. 


As to similar provision in Cal. Civ. Code, § 1573, see Brady v. Bartlett, 56 Cal. 350; 


Robarts v. Haley, 65 Cal. 397, 4 Pac. 385; Carty v. Connolly, 91 Cal. 15, 27 Pac. 592; 
Re Johnson, 134 Cal. 662, 66 Pac. 847. 


§ 5851. Actual, question of fact. Actual fraud is always a question of 
fact. [R C. 1905, § 5295; Civ. C. 1877, § 885; R. C. 1899, § 3850.] 


Question of fraud is for jury. Bank of Spearfish v. Graham, 16 S. D. 49, 91 N. W. 
340. 


As to whether purchaser was induced by forged orders and fraudulent representations 


Me execute notes is question for jury. Bank of Spearfish v. Graham, 16 S. D. 49, 91 
. W. 340. 


Actual fraud as ground for cancelling recorded contract affecting land is question of 
fact. Winter v. Johnson, 27 S. D. 512, 131 N. W. 1020. . 

As to similar provision in Cal. Civ. Code, § 1574, see Moore v. Copp, 119 Cal. 429, 
51 Pac. 630. 


§ 5852. Undue influence. Undue influence consists: 

1. In the use, by one in whom a confidence is reposed by another or who 
holds a real or apparent authority over him, of such confidence or authority 
for the purpose of obtaining an unfair advantage over him. 

2. In taking an unfair advantage of another’s weakness of mind; or, 

3. In taking a grossly oppressive and unfair advantage of another’s neces- 
sities or distress. [R.C. 1905. § 5296; Civ. C. 1877, § 886; R. C. 1899, § 3851.] 


Of what undue influence consists. Yngwaldson v. Skrivseth, 7 N. D. 388, 75 N. W. 772. 
Consent essential to execution of a contract. Grissel v. Bank, 12 S. D. 93, 90 N. W. 
161. 

Complaint for recovery of money paid under duress is sufficient where it alleges that 
plaintiff having borrowed sum of money from defendant had land deeded to him, and 
that defendant refused to deed land to purchaser found except on payment of sum as 
usury, which sum was paid in order to make sale. Redford v. Weller, 27 S. D. 334, 
131 N. W. 296. 

Undue influence as a ground for relief from a voluntary trust. 19 L.R.A. 767. 

Effect of undue influence by physician to avoid release. 5 L.R.A.(N.S.) 663. 

Undue influence in contract requiring servant to elect between acceptance of benefits 
out of relicf fund and a prosecution of his claims in an action for damages. 11 
L.R.A.(N.S.) 192. 

Presumption of undue influence when indulged. 21 Am. St. Rep. 94. 


Presumption and burden of proof as to undue influence respecting gifts inter vivos 
from parent to child. 35 L.R.A.(NS.) 944. 
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As to similar provision in Cal. Civ. Code, § 1575, see Moore v. Moore, 56 Cal. 89; 
Re Kohler, 79 Cal. 313, 21 Pac. 758; Brison v. Brison, 90 Cal. 323, 27 Pac. 186; Dolliver 
v. Dolliver, 94 Cal. 642, 30 Pac. 4; Hayne v. Hermann, 97 Cal. 259, 32 Pac. 171; 
Dimond v. Sanderson, 103 Cal. 97, 37 Pac. 189; Stiles v. Cain, 134 Cal. 170, 66 Pac. 
231; MuDougall v. McDougall, 135 Cal. 316, 67 Pac. 778; Donnelly v. Rees, 141 Cal. 56, 
74 Pac. 433. 


§ 5853. Mistake classified. Mistake may be either of fact or of law. [R. C. 


1905, § 5297: Civ. C. 1877, § 887; R. C. 1899, § 3852.] 

Contract for extension of time made between mortgagee and one assuming mortgage 
under mutual mistake in believing that he had es hae title to property, is void. Iowa 
Loan & Trust Co. v. Schmose, 19 S. D. 248, 103 N. W. 22, 9 A. & E. Ann. Cas. 255. 

Mistake as to effect of foreclosure proceedings in divestiture of plaintifi’s title to 
oe ae mistake of law. Kenny v. McKenzie, 25 8S. D. 485, 49 L.R.A.(N.S.) 775, 127 

- W. 597. 

: As to similar provision in Cal. Civ. Code, § 1576, see Douglass v. Todd, 96 Cal. 655, 
31 Am. St. Rep. 247, 31 Pac. 623. 


 § 56854. Fact. Mistake of fact is a mistake not caused by the neglect of a 
legal duty on the part of the person making the mistake and consisting in: 
1. An unconscious ignorance or forgetfulness of a fact past or present 
material to the contract; or, 
2. Belief in the present existence of a thing material to the contract which 
does not exist, or in the past existence of such a thing which has not existed. 
[R. C. 1905, § 5298; Civ. C. 1877. § 888; R. C. 1899, § 3853. ] 


Describing more land in writing than was intended by verbal agreement is a mistake 
of fact. Beuésh v. Travelers’ Ins. Co., 14 N. D. 39, 103 N. W. 405. 

Mistake of fact. 45 Am. Dec. 631. 

Right to reinstatement of mortgage released or discharged by mistake. 58 L.R.A. 
788; 26 L.R.A.(N.S.) 816; 28 L.R.A.(N.S.) 825, 904. 

Fffect of mistake on compromise. 25 L.R.A.(N.S.) 309. 

Effect of mistake of servant, as to extent of injuries received by him for which he 
has given a release. 11 L.R.A.(N.S.) 201. 

Mistake as defense against action on assessment by mutual fire insurance companies, 
82 L.R.A. 491. 

Necessity for reforming insurance policy before recovery in case of mistake. 2 
L.R.A.(N.S.) 548. 

Reformation of insurance policy for mistake of soliciting agent. 11 L.R.A.(N.S.) 357. 

Effect of honest mistake in answer as to health of insured warranted by him to be 
true. 15 L.R.A.(NS.) 1277. 

Effect of mistake as to price on meeting of minds in contract for sale of personalty. 
82 L.R.A.(N.S.) 433. 

Seller’s mistake as to identity of vendee, as affecting the passing of the title to the 
goods sold. 13 L.R.A.(N.S.) 413. — 

Rights and liabilities under contract for sale of personalty as affected by a vendor’s 
mistake jn fixing price. 23 L.R.A.(NS.) 1109. 

Relief from purchase at auction on ground of mistake. 34 L.R.A.(NS.) 927. 

Rescission because of mistake as to extent of grantor’s title to land. 15 L.R.A.(N.S.) 
1039. 

Right of grantee in possession to question grantor’s right to collect purchase mon 
in cau of miatabe 21 LRA.(NS.) 395. cia = oe 

Conclusiveness of stated or settled account containing inaccuracy or error in method 
of mathematical calculation. 23 L.R.A.(N.S.) 787. 

Effect of mistake in name of payee in negotiable instrument. 22 L.R.A.(N.S.) 506. 

Mistake as to identity of payee or indorser of bill or note. 17 L.R.A.(N.S.) 514. 

Alteration of note by mistake. 35 L.R.A. 467. 

Effect of alteration of date of note to correct mistake. 32 L.R.A.(NS.) 517. 

, Alteration of instrument to correct mistake in designation of party. 31 L.R.A.(NS.) 

27. 

Mistake es affecting question whether commercial paper operates as payment of debt. 
85 L.R.A.(N.S.) 75. 

Right of bank to recover amount paid on check or other paper drawn upon or pay- 
able at it under mistaken belief that there were sufficient funds to meet it. 23 
L.R.A.(N.S.) 1092: 33 L.R.A.(N.S.) 1023. 

Estoppel to enforce contract of suretyship or guaranty released through mistake. 
13 L.R.A.(N.S.) 576. 

Mistake in computation bv contractor as ground for relief. 10 L.R.A.(N.S.) 114. 

Effect of mistake of fact by defendant on right to specific performance of a contract 
induced thereby. 15 L.R.A.(N.S.) 81. 

As to similar provision in Cal. Civ. Code, § 1577, see Moore v. Copp, 119 Cal. 429. 
51 Pac. 630; Rued v. Cooper, 119 Cal. 463, 51 Pac. 704; Ward v. Yorba, 6 Cal. Unrep. 
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101, 54 Pac. 80; San Diego Land & Town Co. v. La Presa School Dist., 122 Cal. 98, 54 
Pac. 528; Hardison v. Davis, 131 Cal. 635, 63 Pac. 1005; Palace Hardware Co. v. Smith, 
134 Cal. 381, 66 Pac. 474: Hartwig v. Clark, 138 Cal, 668, 72 Pac. 149; White v. 
Stevenson, 144 Cal. 104, 77 Pac. 828. : ; 
§ 5855. Law. Mistake of law constitutes a mistake within the meaning of 
this chapter only when it arises from: 


1. A misapprehension of the law by all parties, all supposing that they 


knew and understood it, and all making substantially the same mistake as to 
the law; or, 


2. A misapprehension of the law by one party of which the others are 
aware at the time of contracting, but which they do not rectify. [R. C. 1905, 
§ 5299; Civ. C. 1877, § 889; R. C. 1899, § 3854.] 


As to rescission of agreement to make repayment under mutual mistake as to legal 
rights of parties. Arnett v. Smith, 11 N. D. 55, 88 N. W. 1037. 

Invalidity of contract entered into under mutual mistake of law. Silander v. Gronna, 
15 N. D. 552, 125 Am. St. Rep. 616, 108 N. W. 544. 


Receipt for money paid by mistake of law does not operate as an estoppel. 
Gjerstadengen v. Hartzell, 9 N. D. 268, 83 N. W. 230. 


Right to reinstatement of mortgage released or discharged by mistake. 58 L.R.A. 
788; 26 L.R.A.(N.S.) 816; 28 L.R.A.(NS.) 825, 904. 


Relief from mistake of law as to effect of instrument. 28 L.R.A.(N.S.) 785. 
Servant’s misconception as to the legal effect of a release from an injury received by 
him, the contents of which is known to him. 11 L.R.A.(N.S.) 198. 
As to similar provision in Cal. Civ. Code, § 1578, see Kopp v. Gunther, 95 Cal. 63, 
30 Pac. 301; Rued v. Cooper, 119 Cal. 463, 51 Pac. 704; Benson v. Bunting, 127 Cal. 
532, 78 Am. St. Rep. 81, 59 Pac. 991; Gregory v. Clabrough, 129 Cal. 475, 62 Pac. 72; 
Ellis v. Jefferds, 130 Cal. 478, 62 Pac. 734; Wingerter v. San Francisco, 134 Cal. 547, 
86 Am. St. Rep. 294, 66 Pac. 730; Kyle v. Hamilton, 6 Cal. Unrep. 893, 68 Pac. 484; 
Hartwig v. Clark, 138 Cal. 668, 72 Pac. 149. ; ; 
§ 5856. Of foreign laws, fact. Mistake of foreign laws is a mistake of 
fact. [R. C. 1905, § 5300; Civ. C. 1877, § 890; R. C. 1899, § 3855.] 
 § 5857. Mutual consent defined. Consent is not mutual unless the parties 
all agree upon the same thing in the same sense. But in certain cases defined 
by the article on interpretation they are to be deemed so to agree without 
regard to the fact. [R. C. 1905, § 5301; Civ. C. 1877, § 891; R. C. 1899, § 3856.] 


As to necessity of minds of parties meeting to form contract. Kaster v. Mason, 13 
N. D. 107, 99 N. W. 1083. 


Necessity of meeting of minds as to price in contract for sale of personalty. 32 
L.R.A.(N.S.) 429. 


Mutuality of obligation where one party’s obligation is not detinite and certain. 
1 L.R.A.(N.S.) 445. 


Validity and effect of stipulation in contract to renew on terms to be agreed upon. 
32 L.R.A.(N.S.) 201. 


Effect of leaving price indefinite in contract. 53 L.R.A. 289. 
As to similar provision in Cal. Civ. Code, § 1580, see Farmers’ Nat. Gold Bank v. 
Stover, 60 Cal. 387; Farmers’ & M. Bank v. De Shorb, 137 Cal. 685, 70 Pac. 771. 


§ 5858. How communicated. Consent can be communicated with effect 
only by some act or omission of the party contracting by which he intends 
to communicate it or which necessarily tends to such communication. [R. C. 
1905, § 5302; Civ. C. 1877, § 892; R. C. 1899, § 3857.] 

§ 5859. Acceptance must comply with conditions. If a proposal prescribes 
any conditions concerning the communication of its acceptance, the proposer 
is not bound unless they are conformed to; but in other cases any reasonable 


and usual mode may be adopted. [R. C. 1905, § 5803; Civ. C. 1877, § 893; 
R. C. 1899, § 3858. ] 


As to similar provision in Cal. Civ. Code, § 1582, see Frick v. Los Angeles, 115 Cal. 


512, 47 Pac. 250; Pacific Pine Lumber Co. v. Western U. Teleg. Co., 123 Cal. 428, 56 
Pac. 103. 


§ 5860. When deemed fully communicated. Consent is deemed to be fully 
communicated between the parties as soon as the party accepting a proposal 
has put his acceptance in the course of transmission to the proposer in con- 


formity to the last section. [R. C. 1905, § 53804; Civ. C. 1877, § 894; R. C. 
1899, § 3859. ] 


ime and place of consummation of contract when offer by letter accepted by tele- 
gram, or vice versa. 6 L.R.A.(N.S.) 1016. : 
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As to similar provision in Cal. Civ. Code, § 1583, see Pacific Pine Lumber Co. v. 
Western U. teleg. Co., 123 Cal. 428, 56 Pac. 103. _. 

§ 5861. Acts which are an acceptance. Performance of the conditions of 
a proposal, or the acceptance of the consideration offered with a proposal, 1s 
an acceptance of the proposal. [R. C. 1905, § 5305; Civ. C. 1877, § 895; R. C. 
1899, § 3860.] 

As to similar provision in Cal. Civ. Code, § 1584, see Gallagher v. Equitable Gaslight 
Co., 141 Cal. 699, 75 Pac. 329. 

§ 5862. Acceptance must be absolute. An acceptance mugt be absolute and 
unqualified, or must include in itself an acceptance of that character, which 
the proposer can separate from the rest and which will include the person 
accepting. A qualified acceptance is a new proposal. [R. C. 1905, § 5306; 
Civ. C. 1877. § 896; R. C. 1899, § 3861.] 

Counter proposinen to offer of dedication to the effect that site would be accepted, 
provided, that terms of resolution in regard to abstract, etc., was complied with, was 
not acceptance of offer. Grow v. Taylor, 23 N. D. 469, 137 N. W. 451. 


Offer and acceptance without execution of contemplated formal instrument. 29 
L.R.A. 431. 


Illustrations of the distinction between a definite proposal or acceptance and a mere 
preliminary step in the negotiation of a contract. 4 L.R.A.(NS.) 177. 


Validity of contract of employment indefinite and uncertain as to kind of employ- 
ment or amount of remuneration. 48 L.R.A.(N.S.) 435. 


As to similar provision in Cal. Civ. Code, § 1585, see Wristen v. Bowles, 82 Cal. 84, 
22 Pac. 1136; Niles v. Hancock, 140 Cal. 157, 73 Pac. 840; Four Oil Co. v. United Oil 
Producers, 145 Cal. 623, 68 L.R.A. 226, 79 Pac. 366. 
§ 5863. When proposal revoked. A proposal may be revoked at any time 
before its acceptance is communicated to the proposer, but not afterwards. 
[R. C. 1905, § 5307; Civ. C. 1877, § 897; R. C. 1899, § 3862.] 


As to acceptance of contract before revocation. Reeves v. Bruening, 13 N. D. 157, 
100 N. W. 241. 


Order for machinery given to plaintiff’s agent providing that it was subject to 
laintiff’s approval, did not become binding contract until approval and acceptance. 
homas Mfg. Co. v. Lyons, 29 S. D. 600, 137 N. W. 340. 

In action for price of goods purchased upon order, defendant may show under general 
denial that order was cancelled before acceptance by seller. A. A. Cooper Wagon & 
Buggy Co. v. Stedronsky Bros. Co., 24 S. D. 381, 123 N. W. 846. 


Right to withdraw order given agent before acceptance by principal. 10 L.R.A.(N.S.) 
1138. 


As to similar provision in Cal. Civ. Code, § 1586, see Wristen v. Bowles, 82 Cal. 84, 
22 Pac. 1136. 


§ 5864. How proposal revoked. A proposal is revoked: 

1. By the communication of notice of revocation by the proposer to the 
other party in the manner prescribed by sections 5858 and 5860 before his 
acceptance has been communicated to the former. 

2. By the lapse of the time prescribed in such proposal for its acceptance, 
or if no time is so prescribed the lapse of a reasonable time without communi- 
cation of the acceptance. 

3. By the failure of the acceptor to fulfill a condition precedent to accept- 
ance; or, 

4. By the death or insanity of the proposer. [R. C. 1905, § 5308; Civ. C. 
1877, § 898; R. C. 1899, § 3863.] 


Acceptance of offer, after depositing notice of revocation in post office, ineffectual. 
Watters v. Lincoln, 29 S. D. 98, 135 N. WW. 712, 


Effect of death of party after the mailing, but before the receipt, of his letter 
accepting an offer. 12 L.R.A.(N.S.) 439. 


§ 5865. Subsequent consent. A contract which is voidable solely for want 


of due consent may be ratified by a subsequent consent. [R. C. 1905, § 5309; 
Civ. C. 1877, § 899; R. C. 1899, § 3864.] 


As to similar provision in Cal. Civ. Code, § 1588, see Phillips v. Sanger Lumber Co., 
130 Cal. 431, 62 Pac. 749. 


§ 5866. Acceptance of benefit a consent to obligation. A voluntary accept- 
ance of the benefit of a transaction is equivalent to a consent to all the 
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obligations arising from it so far as the facts are known or ought to be 
known to the person accepting. [R. C. 1905, § 5310; Civ. C. 1877, § 900; 
R. C. 1899. § 3865.] 

Party accepting benefits of transaction cannot repudiate. Morris v. Ewing, 8 N. D. 
99, 77 N. W. 1047. 

Corporation accepting benefit of contract in its behalf by officer cannot repudiate. 
Dedrick v. Land Co., 12 S. D. 59, 80 N. W. 153; Huron P. & B. Co. v. Kittleson, 4 S. D. 
520, 57 N. W. 233. 

As to acceptance of novation. Lemon v. Little, 21 8. D. 628, 114 N. W. 1001. 

No implied contract to pay for services of engineer arose against holder of mining 
claim, where company to whom he gave option to purchase employed engineer to make 
survey, so that patent might be obtained. Fish & H. Co. v. New England Homestake 
Co., 27 8. D. 221, 130 N. W. 841. 

Effect of using building by owner as an aceptance of work of construction or repair. 
16 L.R.A.(NS.) 489. 

Taking possession of building with knowledge of defects as waiver thereof, as against 
contractor. 20 L.R.A.(N.S.) 872. 

As to similar provision in Cal. Civ. Code, § 1589, see Cutting Packing Co. v. Packers’ 
Exchange, 86 Cal. 574, 10 L.R.A. 369, 21 Am. St. Rep. 63, 25 Pac. 52; Gribble v. 
Columbus Brewing Co., 100 Cal. 67, 34 Pac. 527; Stone v. Owens, 105 Cal. 292, 38 
Pac. 726; Blood v. LaSerena Land & Water Co., 113 Cal. 221, 41 Pac. 1017, 45 Pac. 
252; Thomasson v. Grace M. E. Church, 113 Cal. 558, 45 Pac. 838; Lisenby v. Newton, 
120 Cal. 571, 65 Am. St. Rep. 203, 52 Pac. 813; Phillips v. Sanger Lumber Co., 130 
Cal. 431, 62 Pac. 749; Canale v. Copello, 137 Cal. 22, 69 Pac. 698; Gallagher v. 
i age a a Co., 141 Cal. 699, 75 Pac. 329; White v. Stevenson, 144 Cal. 104, 

ac. 828. 


ARTICLE 4.— OBJECT OF A CONTRACT. 


§ 5867. Object of contract. The object of a contract is the thing which 
it is agreed on the part of the party receiving the consideration to do or 
not to do. [R. C. 1905, § 5311; Civ. C. 1877, § 901; R. C. 1899, § 3866.] 

As to similar provision in Cal. Civ. Code, § 1595, see Mackenzie v. Hodgkin, 126 Cal. 
591, 77 Am. St. Rep. 209, 59 Pac. 36. 

§ 5868. Requisites of object. The object of a contract’ must be lawful 
when the contract is made and possible and ascertainable by the time the 
contract is to be performed. [R. C. 1905, § 5312; Civ. C. 1877, § 902; R. C. 
1899, § 3867.] 

§ 5869. Possible defined. Everything is deemed possible except that which 
is impossible in the nature of things. [R. C. 1905, § 5313; Civ. C. 1877, § 903; 
R. C. 1899, § 3868.] 

As to similar provision in Cal. Civ. Code, § 1597, see Peterson v. Hubbard, 2 Cal. 
Unrep. 607, 9 Pac. 106. 

§ 5870. Single unlawful object avoids contract. When a contract has but 
a single object, and such object is unlawful, whether in whole or in part, or 
wholly impossible of performance, or so vaguely expressed as to be wholly 
unascertainable. the entire contract is void. [R. C. 1905, § 5314; Civ. C. 1877, 


§ 904; R. C. 1899, § 3869. ] 
As to similar provision in Cal. Civ. Code, § 1598, see Sutliff v. Seidenberg, 132 Cal. 
63, 64 Pac. 131, 469. 
§ 5871. Lawful object valid. When a contract has several distinct objects, 
of which one at least is lawful and one at least is unlawful in whole or in 
part, the zontract is void as to the latter and valid as to the rest. [R. C. 1905, 


§ 5815; Civ. C. 1877, § 905; R. C. 1899. § 3870.] 
As to similar provision in Cal. Civ. Code, § 1599, see Granger v. Original Empire 
Mill. & Min. Co., 59 Cal. 678; Porter v. Fisher, 4 Cal. Unrep. 324, 34 Pac. 700; McVicker 
v. McKenzie, 136 Cal. 656, 69 Pac. 495. : 


ARTICLE 5.— CONSIDERATION. 


§ 5872 Good consideration defined. Any benefit conferred or agreed to 
be conferred upon the promiser by any other person to which the promiser is 
not lawfully entitled or any prejudice suffered or agreed to be suffered by 
such person, other than such as he is at the time of consent lawfully bound to 
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suffer as an inducement to the promiser, is a good consideration for a promise. 
[R. C. 1905, § 5316; Civ. C. 1877, § 906; R. C. 1899, § 3871.] 
Unfounded claim not sufficient to support promise to pay money upon settlement. 
McGlynn v. Scott, 4 N. D. 18, 58 N. W. 460. ‘ 
Consideration for promise may be some prejudice suffered. Roberts v. Bank, 8 N. D. 
474, 79 N. W. 993. 
Release of vendor from obligations of contract, a sufficient consideration to support 
the surrender. Kvello v. Taylor, 5 N. D. 76, 63 N. W. 889. 
Relinquishment of a timber culture entry a good consideration. Peoples v. Evens, 
8 N. D. 121, 77 N. W. 93. 
Inadequacy of consideration as a defense. 56 Am. Rep. 332. 
Sufficiency of consideration received upon disposal of municipal property. 43 
L.R.A.(N.S.) 1137. 
for assumption of debts on dissolution of partnership. 48 L.R.A.(NS.) 547. 
for subscription to charity. 48 L.R.A.(N.S.) 785. 
for compromise of void, invalid or unfounded claim. 25 L.R.A.(N.S.) 288. 
for contract requiring servant to elect between acceptance of benefits out of & 
relief fund and a prosecution of his claims in an action for damages. 11 L.R.A.(N.S&.) 
187; 48 L.R.A.(N.S.) 442. 
Furnishing medical attention as a consideration for release of liability for personal 
injuries or death, 46 L.R.A.(N.S.) 419. 
Cancellation of invalid contract as consideration for bill or note. 5 L.R.A.(N.S.) 725. 
Release of promise to marry as consideration for contract. 19 L.R.A.(N.S.) 656. 
New promise as consideration when original promise was illegal. 53 L.R.A. 370. 
Forbearance to sue as consideration for promise. 60 Am. Dec. 524. 
for promise by a third person to pay an existing obligation. 19 L.R.A.(N.8.) 
842. 


Cancellation of invalid contract as consideration for a promise. 5 L.R.A.(N.S.) 725. 
As to similar provision in Cal. Civ. Code, § 1605, see Golden State & M. Iron Works 
v. Angell, 89 Cal. 643, 27 Pac. 65; Blyth v. Robinson, 104 Cal. 239, 37 Pac. 904; 
Heim v. Butin, 5 Cal. Unrep. 19, 40 Pac. 39; Mackenzie v. Hodgkin, 126 Cal. 591, 77 
Am. St. Rep. 209, 59 Pac. 36; Kyle v. Hamilton, 6 Cal. Unrep. 893, 68 Pac. 484; 
Aden v. Vallejo, 139 Cal. 165, 72 Pac. 905; Kellogg v. Lopez, 145 Cal. 497, 78 Pac. 1056. 


§ 5873. When legal or moral obligation good consideration. An existing 
legal obligation resting upon the promiser or a moral obligation originating 
in some henefit conferred upon the promiser, or prejudice suffered by the 
promisee is also a good consideration for a promise to an extent correspond- 
ing with the extent of the obligation, but no further or otherwise. [R. C. 
1905, § 5317; Civ. C. 1877, § 907; R. C. 1899, § 3872.] 

Extension of time for payment of notes may be sufficient. First Nat. Bank v. Lamont, 


5 N. D. 393, 67 N. W. 145; Red River Valley Bank v. Barnes, 8 N. D. 432, 79 N. Ww. 880. 
Moral obligation as a consideration. Rankin v. Mitthiesen, 10 S. D. 628, 75 N. W. 
96. 


Where person is surety for another’s debt to amount of $800, subsequent signing note 
a similar tenor needs no other consideration. Frick Co. v. Hoff, 26 S. D. 360, 128 
N. W. 495. 

Pre-existing debt as consideration for bona fide purchase of nonnegotiable property. 
36 L.R.A. 161. 

Pre-existing debt as consideration for chattel mortgage as against other creditors or 
equities. 33 L.R.A. 305. 

Discharge of antecedent debt as a consideration sustaining one’s character as a bona 
fide purchaser or incumbrancer for value entitled to protection of recording acts. 
27 L.R.A.(N.S.) 620. 

Payment of existing debt as consideration for contract. 34 L.R.A. 33. 

Payment of part of liquidated and undisputed debt as consideration for discharge of 
whole. 11 L.R.A.(N.S.) 1018; 21 L.R.A.(N.S.) 1005. 

Promise of additional compensation for completing an executory contract other than 
a contract for the payment of money. 11 L.R.A.(N.S.) 789; 28 L.RA.(N.S.) 450. 

Moral obligation as a consideration for a promise. 53 L.R.A. 353; 26 L.R.A.(N.S.) 
520; 39 Am. St. Rep. 735. 

Does moral obligation arising from relationship afford a sufficient consideration to 
support a promise to become responsible for another’s debt. 3 L.R.A.(NS.) 436. 

Validity of husband’s express promise to pay debt contracted by wife. 7 L.R.A.(N.S.) 
1048. 

Validity of new promise by woman after discoverture to pay debt incurred during 
coverture. 7 L.R.A.(NS.) 1053: 33 L.R.A.(N.S.) 741. 

New promise after bar of limitations or discharge in bankruptcy. 53 L.R.A. 862. 


As to similar provision in Cal. Civ. Code, § 1606, see Bernstein v. Downs, 112 Cal. 
197, 44 Pac. 557. 
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§ 5874. Consideration must be lawful. The consideration of a contract must 
be lawful within the meaning of section 5922. [R. C. 1905, § 5318; Civ. C. 1877, 
§ 908; R. C. 1899, § 3873.] 

As to similar provision in Cal. Civ. Code, § 1607, see Sharon v. Sharon, 68 Cal. 29, 
8 Pac. 614; Connolly v. Hingley, 82 Cal. 642, 23 Pac. 273; Graham v. Larimer, 83 Cal. 
173, 23 Pac. 286; Berka v. Woodward, 125 Cal. 119, 45 L.R.A. 420, 73 Am. St. Rep. 
31, 57 Pac. 777. 

§ 5875. Contract void when consideration unlawful. If any part of a single 
consideration for one or more objects, or of several considerations for a 
single object is unlawful, the entire contract is void. [R. C. 1905, § 5319; 
Civ. C. 1877, § 909; R. C. 1899, § 3874.] 

Party cannot avoid contract because of his unlawful purpose in making it. Gage 
v. Fisher, 5 N. D. 297, 65 N. W. 809, 31 L.R.A. 557. 

Consideration which is partly illegal or has partly failed. 117 Am. St. Rep. 493. 

As to similar provision in Cal. Civ. Code, § 1608, see Sharon v. Sharon, 68 Cal. 29, 
8 Pac. 614; Connolly v. Hingley, 82 Cal. 642, 23 Pac. 273; Graham v. Larimer, 83 Cal. 
173, 23 Pac. 286; Moffatt v. Bulsom, 96 Cal. 106, 31 Am. St. ‘Rep. 192, 60 Pac. 1022; 
Berka v. Woodward, 125 Cal. 119, 45 L.R.A. 420, 73 Am. St. Rep. 31, 57 Pac. 777; 
Field v. Austin, 131 Cal. 379, 63 Pac. 692; Humboldt Co. v. Stern, 136 Cal. 63, 68 Pac. 
324. 

§ 5876. Consideration executed or executory. A consideration may be 
executed or executory in whole or in part. In so far as it is executory it 
is subject to the provisions of article 4 of this chapter. [R. C. 1905, § 5320; 
Civ. C. 1877, § 910; R. C. 1899, § 3875.] 

§ 5877. How executory consideration determined. When a consideration 
is executory it is not indispensable that the contract should specify its amount 
or the means of ascertaining it. It may be left to the decision of a third 
person or regulated by any specified standard. [R. C. 1905, § 5321; Civ. C. 
1877, § 911; BR. C. 1895, § 3876.] 

As to similar provision in Cal. Civ. Code, § 1610, see California Annual Conference 
v. Seitz, 74 Cal. 287, 15 Pac. 839. 

§ 5878. Consideration undetermined. Reasonable worth. When a contract 
does not determine the amount of the consideration, nor the method by which 
it is to be ascertained, or when it leaves the amount thereof to the discretion 
of an interested party the consideration must be so much money as the object 
of the contract is reasonably worth. [R. C. 1905, § 5322; Civ. C. 1877, § 912; 
R. C. 1899, § 3877.] 

Court may require plaintiff to remit a portion of verdict for money which is unsup- 
ported by evidence. oyle v. Edwards, 15 S. D. 648, 91 N. W. 322. 

§ 5879. Consideration not ascertainable. Contract void. When a contract 
provides an exclusive method by which its consideration is to be ascertained, 
which method is on its face impossible of execution, the entire contract is 
void. [R. C. 1905, § 5323; Civ. C. 1877, § 913; R. C. 1899, § 3878.] 

§ 5880. Exclusive method. Consideration not ascertainable. Provision 
void. When a contract provides an exclusive method by which its considera- 
tion is to be ascertained, which method appears possible on its face, but 
in fact is, or becomes impossible of execution, such provision only is void. 
[R. C. 1905, § 5324; Civ. C. 1877, § 914; R. C. 1899, § 3879.] 

Writing ‘“ extended to December 1st, 1891”? by payee on a promissory note, is a written 


extension and presumptive evidence of consideration. Corbett v. Clough, 8 S. D. 176, 
65 N. W. 1074. 
A promissorv note imports consideration. McGlynn v. Scott, 4 N. D. 18, 58 N. W. 460. 
Written extension of contract giving option to purchase real estate implies consid- 
eration and is valid. Gira v. Harris, 14 a D. 537, 86 N. W. 624. 
Chattel mortgage may be admitted in evidence without proof of consideration, unless 
hg of consideration has been shown. First Nat. Bank v. Bank, 9 N. D. 319, 63 
. W. 221. 
Sufficient consideration will be presumed from written agreement to pay account. 
Grimcrud Shoe Co. v. Jackson, 22 S. D. 114, 115 N. W. 656. 
All written instruments, sealed or unsealed, upon a parity in respect to consideration. 
Heffleman v. Pennington County, 3 S. D. 162, 52 N. W. 851. 
aes in deed as to consideration not conclusive. Fraley v. Bently, 1 D. 24, 46 
. W. 506. 
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One claiming to have signed contract only as witness must prove that fact. Hermiston 
v. Green, 11 8. D. 81, 75 N. W. 819. 

Telegram containing warranty of goods ordered by addressee is a contract in writing. 
Western Twine Co. v. Wright, 11 S. D. 521, 78 N. W. 942, 44 L.R.A. 438. 

Facts constituting a written agreement and delivery of the same must be affirmatively 
alleged. Smith v. Gale, 13 8. D. 162, 82 N. W. 385. 


_§ 5881. Writing presumes consideration. A written instrument is presump- 
tive evidence of a consideration. [R. C. 1905, § 5825; Civ. C. 1877, § 914; R. C. 
1899, § 3880.] 


Written instrument is presumptive evidence of consideration and burden of proof to 
show lack of consideration is upon party seeking to avoid it. Frick Co. v. off, 26 
S. D. 360, 128 N. W. 495. 

Note, containing clause, “less taxes on land for 1906” was presumably based upon 
consideration. Kimm v, Wolters, 28 S. D. 255, 133 N. W. 277. 

Written instrument presumes consideration. First National Bank of Fargo v. Red 
River Valley National Bank, 9 N. D. 319, 83 N. W. 221; McGlynn v. Scott, 4 N. D. 18, 
58 N. W. 460; Gira v. Harris, 14 8. D. 537, 86 N. W. 624; Corbett v. Clough, 8 8. D. 
176, 65 N. W. 1074. 

Sealed or unsealed instruments on a parity as to consideration. Heffleman v. Penning- 
ton County, 3 S. D. 162, 52 N. W. 851. 

One signing a contract claiming to have signed as a witness only, the burden is on him 
to debate such fact. Hermiston v. Green, 11 S. D. 81, 75 N. W. 819. 

telegram containing a warranty of goods ordered by the addressee is a contract in 
hg and presumptive evidence of consideration. Twine Co. v. Wright, 11 8. D. 521, 
. W. 942, 

Complaint should affirmatively show special facts constituting agreement. Smith v. 
Gale, 13 S. D. 162, 82 N. W. 385. . 

Deed being written instrument, is presumptive evidence of having been executed and 
delivered for consideration. Styles v. Dickey, 22 N. D. 515, 134 N. W. 702. 

Deed of land is presumed to have been made for valuable consideration. Smith v. 
Gaub, 19 N. D. 337, 123 N. W. 827. 

As to similar provision in Cal. Civ. Code, § 1614, see Brickell v. Batchelder, 62 Cal. 
623; Goad v. Moulton, 67 Cal. 536, 8 Pac. 63; Peasley v. McFadden, 68 Cal. 611, 10 
Pac. 179; Martin v. Splivalo, 69 Cal. 611, 11 Pac. 484; Metropolitan Loan Asso. v. 
Esche, 75 Cal. 513, 17 Pac. 675; Williams v. Hall, 79 Cal. 606, 21 Pac. 965; McLaughlin 
v. Clausen, 85 Cal. 322, 24 Pac. 636; Toomy v. Dunphy, 86 Cal. 639, 25 Pac. 130; 
Poirier v. Gravel, 88 Cal. 79, 25 Pac. 962; Henke v. Eureka Endowment Asso., 100 Cal. 
429, 34 Pac. 1089; Dimond v. Sanderson, 103 Cal. 97, 37 Pac. 189; Giselman v. Starr, 
106 Cal. 651, 40 Pac. 8; Younglove v. Cunningham, 5 Cal. Unrep. 281, 43 Pac. 755; 
Rogers v. Schulenburg, 111 Cal. 281, 43 Pac. 899; Rogers v. Kimball, 5 Cal. Unrep. 725, 
49 Pac. 719; Van Loben Sels v. Bunnell, 120 Cal. 680, 53 Pac. 266; Main Street & 
Agri. Park R. Co. v. Los Angeles Traction Co., 129 Cal. 301, 61 Pac. 937; Field v. 
Austin, 131 Cal. 379, 63 Pac. 692; Driscoll v. Driscoll, 143 Cal. 528, 77 Pac. 471. 

§ 5882. Burden of proving want of. The burden of showing a want of 
consideration sufficient to support an instrument lies with the party seeking 
to invalidate or avoid it. [R. C. 1905, § 5826; Civ. C. 1877, § 914; R. C. 1899, 
§ 3881.] 

Burden of Prost as to consideration for transfer by husband to wife. 56 L.R.A. 828. 

As to similar provision in Cal. Civ. Code, § 1615, see Peasley v. McFadden, 68 Cal. 
611, 10 Pac. 179; Martin v. Splivalo, 69 Cal. 611, 11 Pac. 484; Metropolitan Loan Asso. 
v. Esche, 75 Cal. 513, 17 Pac. 675; Williams v. Hall, 79 Cal. 606, 21 Pac. 965; Poirier 
v. Gravel, 88 Cal. 79, 25 Pac. 962; Dimond v. Sanderson, 103 Cal. 97, 37 Pac. 189; 
Rogers v. Schulenburg, 111 Cal. 281, 43 Pac. 899; Van Loben Sels v. Bunnell, 120 Cal. 
680, 53 Pac. 266; Main Street & Agri. Park R. Co. v. Los Angeles Traction Co., 129 
Cal. 301, 61 Pac. 937; Field v. Austin, 131 Cal. 379, 63 Pae. 692; Shain v. Goodwin, 46 
Fed. 564. 


ARTICLE 6.— MANNER OF CREATING CONTRACTS. 


§ 5883. Contracts classified. A contract is either express or implied. [R. C. 
1905, § 53827; Civ. C. 1877, § 915; R. C. 1899, § 3882. ] 

§ 5884. Express. An express contract is one the terms of which are stated 
in words. [R. C. 1905, § 5328; Civ. C. 1877, § 916; R. C. 1899, § 3883.] 


Contract to pay board for another person not implied from contract with previous 
landlord so to do. Dempsey v. Billingshurst, 7 S. D. 564, 64 N. W. 1124. 

Smallpox patient in pest house; implied contract to pay county physician for attend- 
ance. Ostland v. Porter, 4 D. 98, 25 N. W. 731. 
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When oral contract is ambiguous, intention of parties may be gathered from their 


acts and surrounding circumstances. Blood v. Fargo Elevator Co., 1S. D. 71, 45 N. W. 
200. 


Parol contract for sale of realty partly performed may be enforced. Fideler v. 
Norton, 4 D. 258, 30 N. W. 128. 
As to similar provision in Cal. Civ. Code, § 1620, see Nevills v. Moore Min, Co., 135 
Cal. 561, 67 Pac. 1054. 
§ 5885. Implied. An implied contract is one the existence and terms of 
which are manifested by conduct. [R. C. 1905, § 5829; Civ. C. 1877, § 917; . 
R. C. 1899, § 3884.] 


aphe promise to share expense of party wall erected without express contract. 
66 L.R.A. 705. 

to compensate one furnishing relief to poor person. 39 L.R.A.(N.S.) 161. 
———with intoxicated person. 54 L.R.A. 440. 

for compensation of partner. 17 L.R.A.(N.S.) 412. 

for through carriage by initial or first contracting carrier. 31 L.R.A.(N.S.) 5. 


Right of physician to recover for emergency services rendered unconscious person. 
12 L.R.A.(N.S.) 1090. 

Implied power of attorney to bind client for expenses incidental to trial including 
associate counsel’s office. 23 L.R.A.(N.S.) 702. | 

Husband’s liability under implied contract for wife’s purchases on his credit of 
articles for personal use. 65 LRA. 549. 

Acceptance of chattel before agreement as to purchase price as assent to seller’s 
price. 11 L.RA.(N.S.) 254. 


Placing one’s child in another’s custody as implying contract not to reclaim child. 
16 L.R.A.(N.S8.) 1004. 


Employer’s duties as to acts of independent contractor arising out of implied con- 
tract. 66 L.R.A. 150. 

Statute of limitations appocevr to action to enforce an pee promise arising 
from acceptance of devise chargeable with payment of legacy. 8 L.R.A.(N.S.) 393. 

Right of third person to sue on implied contract. 25 TRA. 263. 

Implication of agreement to pay for services rendered by relative or member of 
household. 11 L.R.A.(N.S.) 873. 


Right of child who supports parept at request of other children to recover therefor 
from the latter. 27 L.R.A.(N.S.) 683. 


Implied contract to pay for services to relative not living as part of same family. 
1 L.R.A.(N.8.) 819. 


Right of husband or wife to compensation for services rendered to other. 15 L.R.A. 
215. 


Implied contract to pay for household services where parties are living in illicit 
relations. 29 L.R.A.(N.S.) 787. 


Municipal liability on implied contracts. 27 L.R.A.(N.S.) 1117; 39 L.R.A.(N.S.) 
72; 41 L.R.A.(N\S.) 473. . 


As to similar eee in Cal. Civ. Code, § 1621, see Jennings v. Bank of California, 
79 Cal. 323, 5 L.R.A. 233, 12 Am. St. Rep. 145, 21 Pac. 852. 


§ 5886. What contracts may be oral. All contracts may be oral, except 
such as are specially required by statute to be in writing. [R. C. 1905, 
§ 5330; Civ. C: 1877, § 918; R. C. 1899, § 3885.] 


Oral lease of real estate for one year to begin in future is valid. Paulton v. Kreiser, 
18 S. D. 487, 101 N. W. 46, 5 A. & E. Ann. Cas. 827. 

Oral agreement to waive statute of limitations. 63 L.R.A. 195. 

As to similar provision in Cal. Civ. Code, § 1622, see Frick v. Los Angeles, 115 Cal. 
512, 47 Pac. 250; Converse v. Scott, 137 Cal. 239, 70 Pac. 13. 


§ 5887. When oral contract required to be in writing enforceable. When 
a contract. which is required by law to be in writing, is prevented from 
being put into writing by the fraud of a party thereto, any other party who 
is by such fraud led to believe that it is in writing and acts upon such belief 
to his prejudice may enforce it against the fraudulent party. [R. C. 1905, 


§ 5331; Civ. C. 1877, § 919; R. C. 1899, § 3886.] 
Use of statute of frauds as protection to fraud. 25 L.R.A. 569. 


§ 5888. Contracts required to be in writing. The following contracts are 
invalid, unless the same, or some note or memorandum thereof, is in writing 
and subscribed by the party to be charged, or by his agent: 

1. An agreement that by its terms is not to be performed within a year 
from the making thereof. 

2. A special promise to answer for the debt, default or miscarriage of 
another, except in the cases provided for in section 6655. 
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3. An agreement made upon consideration of marriage, other than a mutual 
promise to marry. 


4, An agreement for the sale of goods, chattels or things in action at a 
price not less than fifty dollars, unless the buyer accepts or receives part 
of such goods and chattels or the evidences, or some of them, of such things 
in action, or pays at the time some part of the purchase money; but when 
a sale is made by auction an entry by the auctioneer in his sale book at 
the time of the sale of the kind of property sold, the terms of sale, the price 
and the names of the purchaser and person on whose account the sale 1s 
made is a sufficient memorandum. 

5. An agreement for the leasing for a longer. period than one year, or for 
the sale of real property, or of an interest therein; and such agreement, 
if made by an agent of the party sought to be charged, is invalid, unless 
the authority of the agent is in writing, subscribed by the party sought to 
be charged. [R. C. 1905, § 5832; Civ. C. 1877, § 920; R. C. 1899, § 3887.] 


Oral agreement entered into as result of written correspondence relied on as contract 
is inadmissible. Phelan v. Neary, 22 S. D. 265, 117 N. W. 142. ; ; 

Written contract not invalidated by prior void parol contract. Larison v. Wilbur, 
1 N. D. 284, 47 N. W. 381. 

een of note; liability as guarantor. Rankin v. Matthiesen, 10 S. D. 628, 
75 N. W. 196. 

That trees had to be dug and packed before delivery by seller did not bring sale 
within statute. Jones v. Pettigrew, 25 S. D. 432, 127 N. W. 538. 

When statute of frauds may be relied upon as a defense. 15 Am. Dec. 62. 

Persons to whom statute of frauds is available. 127 Am. St. Rep. 756. 

When and how must statute be pleaded. 86 Am. Dec. 684; 76 Am. St. Rep. 644. 

Whether statute applies to contracts made beyond the state. 93 Am. Dec. 776. 

: Damages for failure to perform contract not valid under statute of frauds. 6 Am. 

t. Rep. 495. 

Recovery of money paid under a contract invalid under statute of frauds. 105 Am. 

t. Rep. 793. . 

What amounts to subscription by the parties. 25 Am. Rep. 543. 

Memorandum of auction sales sufficient to satisfy statute of frauds. 13 Am. Dec. 398. 

Contracts of indemnity within statute of frauds. 42 Am. St. Rep. 186. 

When letters constitute parts of memorandum. 7 Am. Dec. 288; 42 Am. Rep. 347. 

What constitute memoranda and by whom must be signed. 47 Am. Rep. 532. 

Memorandum may be in any kind of letters and in pencil. 7 Am. Dec. 288. 

Telegrams as writings to make a contract within the statute of frauda 50 L.R.A. 
240. 

May the statute of frauds be satisfied by a declaration of trust signed by the trustee 
alone. 38 L.R.A.(N.S.) 646. 

Effect of part performance under statute of frauds. 14 L.R.A. 863. 

Will as part performance to satisfy statute of frauds. 14 L.RA. 863. ; 

Part performance of grantee’s oral promise to grantor to hold in trust as taking 

- case out of statute of frauds. 39 L.R.A.(N.S.) 928. 

Validity of oral insurance contract. 22 L.R.A. 768. 

Requisites of present oral contract of insurance. 5 L.R.A.(N.S.) 407. 

Validity of parol promise to accept an order or bill of exchange. 26 L.R.A. 620. 

Necessity for writing to support failure to give notice of dishonor or subsequent 
promise by indorser. 29 L.R.A. 315. 

As to similar provision in Cal. Civ. Code, § 1624, see Swain v. Burnette, 89 Cal. 564, 
26 Pac. 1033; Gorham v. Heiman, 90 Cal. 346, 27 Pac. 289; Byers v. Locke, 93 Cal. 
493, 27 Am. St. Rep. 212, 29 Pac. 119; Platt v. Butcher, 112 Cal. 634, 44 Pac. 1060; 
Kilbride v. Moss, 113 Cal. 432, 54 Am. St. Rep. 361, 45 Pac. 812; McKeany v. Black, 
117 Cal. 587, 49 Pac. 710; Wickson v. Monarch Cycle Mfg. Co., 128 Cal. 156, 79 Am. 
St. Rep. 36, 60 Pac. 764. 

1, Oral contract which can be performed within year is valid, though not actually 
completed within that time. Sarles v. Sharlow, 5 D. 100, 37 N. W. 748. 

Agreements not to be performed within a year. 93 Am. Dec. 86; 43 Am. Rep. 42; 
138 Am, St. Rep. 590. 

Effect of statute of frauds upon contracts for services which may, but are not 
intended to, be performed within a year. 15 L.R.A.(N.S.) 313. 

Right to recover for services rendered beyond statutory period of limitations on 
breach of parol contract to make provision by will. 6 LR.A.(N.S.) 703. 

Estoppel from pleading statute in actions on contracts not to be performed within 
one year. 134 Am. St. Rep. 172. 
2. Promise to pay the debt of another. 5 Am. Dec. 321; 95 Am. Dec. 251; 46 Am. 
Rep. 296; 126 Am. St. Rep. 487. 
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Promise to Nan third person. 25 L.R.A. 264. 

Guaranty of the contract of a person under disability. 83 L.R.A. 359. 

Contracts between sureties to fix their shares of liability. 39 L.R.A. 378. 
ee of frauds as affecting parol violations of collateral contract. 28 L.R.A.(N.S.) 

Is agreement by vendee to pay incumbrance within statute of frauds as promise to 
answer for the debt of another. 15 L.R.A.(N.S.) 1087. 

Statute of frauds as affecting right to assume debts on dissolution of partnership. 
9 L.R.A.(N.S.) 54. 

Applicability of statute requiring that representations as to another’s credit must 
be in writing in order to sustain an action. 13 L.R.A.(N.S.) 212. 

Contemporary promise of one person to pay where benefit inures to another as a 
promise to answer for default: of another within statute of frauds. 15 L.R.A.(N.S.) 
214; 32 L.R.A.(N.S.) 598. 

Is oral promise to pay another’s pre-existing debt made in order to secure benefit to 
promisor without releasing original debtor within statute of frauds. 22 L.R.A.(N.S.) 
1077; 40 L.R.A.(N.S.) 242. 

Statute of frauds as affecting accommodation indorser. 28 L.R.A.(N.S.) 1045. 

Subscribing one’s name under word “surety” in written contract as satisfying 
statute of frauds. 23 L.R.A.(N.S.) 1197. 

Oral contract extending initial carrier’s undertaking beyond its own line. 31 
L.R.A.(N.S.) 32. 

4. Necessity of writing to make binding commission to purchase personal property. 
11 LRA(NS) 650. : ‘i gree 

Who may enforce contract for sale of goods where only one party signed contract. 
28 L.R.A.(N.S.) 694. 

When contract for sales of goods is within statute. 9 Am. Dec. 188. 

Contracts for the purchase of property not then in existence. 54 Am. Rep. 164. 

Validity of verbal chattel mortgage. 7 L.R.A.(N.S.) 418. 

Distinction between sales and contracts for work and labor. 14 L.R.A. 230; 30 
L.R.A.(N.S.) 319. 

a distinguished from contract to manufacture. 14 L.R.A. 230; 30 L.R.A.(NS.) 

9.. 

Work in fitting up for delivery as payment of price to take the contract out of the 
statute of frauds. 15 LR.A.(N.S.) 654. 

Contract to transfer personal property in consideration of services, as affected by 
statute of frauds relating to contracts for the sale of goods, etc. 16 L.R.A.(N.S.) 381. 

Acceptance and delivery of goods to satisfy statute of frauds. 49 Am. Dec. 325, 37 
Am. Rep. 16; 96 Am. St. Rep. 215; 10 L.R.A.(N.S.) 638. 

Receipt and acceptance to satisfy the statute of frauds, when ar are in possession 
of purchaser at time of agreement. 11 L.R.A.(N.S.) 1186; 20 L.R.A.(N.S.) 498. 

Symbolic delivery by sample to satisfy statute. 70 L.R.A. 321. 

Delivery to carrier. 35 L.R.A.(N.S.) 1039. 

Enforcement of contracts because of part performance. 32 Am. Dec. 129. 

Acts which may constitute part performance. 53 Am. Dec. 539. 

5. Validity of written contract for sale of real property. Hughes v. Payne, 22 S. D. 
293, 117 N. W. 363. 

Plaintiff in action for specific performance of contract to convey land must prove 
valid written contract. Moody v. Howe, 17 S. D. 545, 97 N. W. 841. 

Proof of conversations with purchaser relative to defective condition of title to part 
of property sold, offered for purpose of showing subsequent oral modification of written 
contract, not admissible. McCulloch v. Bauer, 24 N. D. 109, 133 N. W. 318. 

Unexecuted verbal agreement for conveyance of land is invalid. Cleveland v. Evans, 
5 8. D. 53, 58 N. W. 8 

Agreement to purchase real estate and share in profits need not be in writing. Daven- 
port v. Buchanan, 6 S. D. 376, 61 N. W. 47. 

“Note or memorandum” may be made subsequent to eement and may be con- 
tained in more than one paper. Townsend v. Kennedy, 6 8. D. 47, 60 N. W.. 164. 

Agreement as to terms on which sheriff’s certificate of sale was assigned not required 
to be in writing. - Whiffen v.. Hollister, 12 S. D. 68, 80 N. W. 156. 

pest kd of way constitutes interest in land under statute of frauds. Spawn 
v. South Dakota C. R. Co, 26 S. D. 1, 127 N. W. 648, Ann. Cas. 1912D, 979. 

Permission given without consideration by owner for use by township of his land for 
discharge across his land of surplus water of artesian well is license and need not be 
in writing, but is revocable. Butz v. Richland Twp., 28 S. D. 442, 134 N. W. 895. 

Oral lease of real estate for one year, to begin in future, is valid. Paulton v. 
Kreiser, 18 S. D, 487, 101 N. W.. 46, 5 A. & E. Ann. Cas. 827. 

Parol lease of land for two years is invalid. Merchants State Bank v. Ruettell, 12 
N. D..519, 97 N. W. 853. 

Verbal lease for less than one year may be created as part of consideration for deed 
of land without varying its terms. Bjornson v. Rostad, 30 S. D. 40, 137 N. W. 567. 
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Agent’s authority to execute contract for sale of real property must be in writing. 
Brandrup v. Britten, 11 N. D. 376, 92 N. W. 453; Watters 7. Das , 23 8. D. 481, 123 
N. W.. 430; Lichty v. Daggett, 23 8. D. 380, 121 N. W. 862. : a 

Contract of agent for sale of real estate void unless authorized in writing. Ballow 
v. Bergvendsen, 9 N. D. 285, 83 N. W. 10. . a : 

Employment of agent to find 8 gdp for realty need not be in writing. McLaughlin 
v. Wheeler, 1 S. D. 497, 47 N. W. 816. ; : _ 

Sufficiency of letters oe a real estate broker to authorize him to enter into 
written contract. Purkey v. arding. 23 S. D. 632, 123 N. W. 69. 

Authority to bind principal for sale of land may be established by letters and tele 
grams. Farrell v. Edwards, 8 8. D. 425, 66 N. W. 812. ; 

Ratification of lease executed by agent without written authority, by owner after 
parting with title, is ineffectual. bbs v. Atlas Elevator Co., 22 8. D. 226, 117 N. W. 
128 


What amount to contracts for the sale of land within the meaning of statute of 
frauds. 102 Am. St. Rep. 230. 

Agreement to hold land purchased on execution for defendant. 40 Am. Dec. 207. 

Validity of transaction een heir and ancestor relating to expectancy. 32 L.R.A. 
597. 

Right to compensation for improvements on land made in good faith under oral 
contract or gift. 53 L.R.A. 337. 

Parol erence to construct private way across railroad. 17 L.R.A.(N.S.) 702; 
24 L.R.A.(N.S.) 375. 

Right of a purchaser of real estate to rely on the statute of frauds against contract 
by his vendor with a third person. 40 L.R.A.(N.S.) 883. 

Validity of oral agreement to share contract for purchase of land. 3 L.R.A.(N.8.) 
147. 

Parol agreement to take title to real property, sell the same, and divide the pro 
ceeds, as affected by the statute of frauds. 8 L.R.A.(N.S.) 1137; 20 L.R.A.(N.S.) 298; 
42 L.R.A.(N.S.) 1160. 

Agreement to share real property in payment for services. 41 L.R.A.(N.S.) 184. 

Right to recover value of services rendered in consideration of contract to convey 
or devise property which is void by the statute of frauds. 37 L.R.A.(N.S.) 639. 

Effect of statute of frauds upon partnership lands. 27 L.R.A. 477. 

Applicability of statute to partnership real estate. 37 LR.A.(N.S.) 902. 

Validity of parol partnership for dealing in lands. 16 L.R.A. 745; 4 L.R.A.(N.8.) 
427; 33 LJR.A.(N.S.) 883. 

Assignment of lease. 15 L.R.A. 754. 

Diana interest of tenant in leased property under parol agreement. 42 L.R.A.(N.8.) 
135. 
Pd gees of oral sale of standing timber. 19 L.R.A. 721; 86 Am. Dec. 182; 17 Am. 
. 595. 

Contract for timber to be sawed as a sale within the statute of frauds. 14 L.R.A. 
233; 30 L.R.A.(N.S.) 324. 

Purchase of standing timber as a purchase of realty. 13 L.R.A.(N.S.) 278. 

Sale or mortgage of crops. 23 L.R.A. 450. 

Must a contract for the sale of growing crops or a reservation of the same by the 
grantor in deed be in writing? 23 L.R.A.(N.S.) 1218. 

Oral agreement as to erection or maintenance of fences. 27 L.R.A.(N.S.) 226. 

Contract by real estate broker to find purchaser or effect exchange of principal’s 
property. 44 L.R.A. 601. 

Necessity that authority of agent to purchase or sell real proer), be in writing to 
enable him to recover compensation for his services. 9 L.R.A.(N.S.) 933. 

Ratification of agent’s unauthorized contract for purchase or sale of real property 
as affected by statute of frauds. 38 L.R.A.(N.S.) 783. 

Written authority to agent to contract for sale of property as dispensing with 
necessity that contract of sale itself be in writing. 28 L.R.A.(N.S.) 738. 

_ _ Statute of frauds as affecting legal remedy for breach of contract to purchase land 

for and in the name of another. 5 L.R.A.(N.S.) 123. 

Statute of frauds as affecting right to equitable relief against one who has purchased 
land in his own name in violation of his agreement to purchase it for and in the name 
of another. 5 L.R.A.(N.S.) 112. 

Validity of oral agreement to assume or assign land contract. 3 L.R.A.(N.S.) 147. 

Applicability of statute of frauds to assignment or surrender of purchaser’s interest 
under land contract. 19 L.R.A.(N.S.) 879. 

Printed or stamped signature. 37 L.R.A.(N.S.) 352. 

Description of property by local appellation. 36 L.R.A.(N.S.) 154. 

Sufficiency of description in land contract which gives right to select particular tract 
to be conveyed. 34 L.RA.(N.S.) 147. 

Undelivered deed as memorandum to satisfy statute of frauds. 22 L.R.A. 273. 

May statute of frauds relating to sales of real property be satisfied by a memo 
randum which discloses that one of the parties acted for an undisclosed principal. 
8 L.R.A.(N.S.) 733. a 
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May an extrinsic document, not referred to in a memorandum of sale of real property, 
be resorted to in aid of a defective description in the memorandum or contract, so as 
to satisfy the statute of frauds. 18 L.R.A.(N.S.) 616. 

Necessity of specifying time of payment of purchase price in contract or memo- 
randum for the sale of real property. 33 L.R.A. EN:8.) 84. 

Who must sign note or memorandum of executory contract for the sale of real prop- 
erty. 28 L.R.A.(N.S8.) 680 

Effect of performance to take parol assignment of lease out of statute of frauds. 
15 L.R.A. 754; 42 L.R.A.(N.S.) 162, 

Entry under parol agreement for a lease as part performance. 20 L.R.A. 36. 

Nature of tenancy by entry under lease void under statute of frauds. 42 L.R.A.(N.8.) 
648. 

Effect of making improvements under oral lease for term beyond that permitted by 
statute, to entitle lessee to hold during term. 3 L.R.A.(N.S.) 852. 

Taking possession of real property as part performance. 3 L.R.A.(N.8.) 790. 

Sufficiency of possession alone as ground for granting specific performance of parol 
gift of, or contract to convey, real property. 8 L.R.A.(N.S.) 870. 

Measure of damages for breach of oral contract to convey realty. 2 L.R.A. (N.5.) 713. 

§ 5889. Written contract supersedes oral negotiations. The execution of 
a contract in writing, whether the law requires it to be written or not, 
supersedes all the oral negotiations or stipulations concerning its matter, 
which preceded or accompanied the execution of the instrument. ([R. C. 
1905, § 5383; Civ. C. 1877, § 921; R. C. 1899, § 3888.] 

Does not preclude proof of existence of any separate oral stipulation as to any 
matter on which written contract is silent, and which is not inconsistent with its 
terms, if it appears written document was not intended to be complete. Putnam v. 
Prouty, 24 N. D. 517, 140 N. W. 93. 

Parol evidence to vary indorsement or draft not admissible. Thompson v. McKee. 
5 D. 172, 37 N. W. 367; Washabaugh v. Hall, 4 S. D. 168, 56 N. W. 82. 

Written contract not changed by parol evidence. Black Hills Bank v. Kellog, 4 S. D. 
812, 56 N. W. 1071; Dean v. Bank, 6 D. 222, 50 N. W. 831. ; 
Rule as to written instrument applies only between parties, not to those attacking 
collaterally. Jewett v. Sundback, 5 S. D. 111, 58 N. W. 20; Roberts v. Bank, 8 N. D. 
474, 79 N. W. 993. 

Parol evidence not admissible to vary writing. Lewis v. Ry. Co. 5 S. D. 148, 58 
N. W. 580; National Bank v. Lang, 2 N. D. 66, 49 N. W. 414; Hutchinson v. Cleary, 3 
N. D. 270, 55 N. W. 729; N. W. Fuel Co. v. Bruns, 1 N. D. 137, 45 N. W. 699; Schmitz 
v. Hawkeye Gold Min. Co., 8 S. D. 544, 67 N. W. 618. 

Parol evidence inadmissible to show that parties intend that time should be of 
essence of written contract. Strunk v. Smith, 8 S. D. 407, 66 N. W. 926; Washabaugh 
v. Hall, 4 S. D. 168, 56 N. W. 82. 

Relation of signers to note may be explained. Aultman & Co. v. Gunderson, 6 8. D. 
226, 60 N. W. 859, 55 Am. St. Rep. 837. ; 

(Receipt or incomplete contract may be explained. Prairie Township v. Haseleu, 3 
N. D. 328, 55 N. W. 938; Nat. Register Co. v. Pfister, 5 S. D. 143, 58 N. W. 270; 
D. M. Osborne & Co. v. Stringham, 4 8. D. 593, 57 N. W. 776. 

Parol evidence admissible when there is doubt as to parties intended. Miller v. Way, 
5 8. D. 468, 59 N. W. 467. 

Ambiguous or uncertain writings may be explained by oral evidence. Kennedy v. 
Falde, 4 D. 319, 29 N. W. 667. 

Parol evidence admissible to prove that written contract was never accepted. Edwards 
ea Co. v. Baker, 2 N. D. 289, 50 N. W. 718; Lane v. O'Toole, 8 N. D. 210, 78 
v. W. 77. 

Circumstances under which contract made may be explained. Pearson v. Post, 2 D. 
220, 9 N. W. 684. 

Contract for sale of land; parol evidence admissible to explain description when 
indefinite. Farrell v. Edwards, 8 S. D. 425, 66 N. W. 812. 

Parol evidence admissible to show noncompliance with written instrument. Manu- 
facturers’ Furnishing Co. v. Kremer, 7 S. D. 463, 64 N. W. 528; McCormick Co. v. 
Faulkner, 7 S. D. 363, 64 N. W. 163, 58 Am. St. Rep. 839. 

Independent parol agreement may be proved. Grand Forks Lumb. Co. v. Tourtelot, 
7 N. D. 587, 75 N. W. 901; Nat. Refining Co. v. Miller, 1 8S. D. 548, 47 N. W. 962. 

Parol evidence admissible to explain indorsement on note. Dickinson v. Burke, 8 
N. D. 118, 77 N. W. 279. 


As to all prior negotiations being deemed to be incorporated in written contract. 
Reeves v. Bruening, 13 N. D. 157, 100 N. W. 241. 

As to inability to change terms of written contract by addition of other warranties. 
Dowagiac Mfg. Co. v. Mahon, 13 N. D. 516, 101 N. W.. 903. 


As to written contract superseding prior oral negotiations and stipulations. Alsterberg 
v. Bennett, 14 N. D. 596, 106 N. W. 49. 
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Surety on note cannot show that he signed under certain oral agreement. Anderson 
v. Matheny, 17 8. D. 225, 95 N. W. 911. _ 

Parol evidence inadmissible to show that binding insurance receipt was not binding. 
Bowen v. Mutual L. Ins. Co., 20 8. D. 103, 104 N. W. 1040. 

Parol evidence of contemporaneous transaction inadmissible to show party to written 
contract was agent. Schriner v. Dickinson, 20 S. D. 433, 107 N. W. 536. 

Paro] evidence inadmissible to vary terms of written contract which resses under- 
standing and intention of. parties. Gardner v. Welch, 21 S. D. 151, 110 N. W. 110. 

Evidence as to agreement between parties made prior to original contract is inad- 
ra to vary terms of written contract. Kimm v. Wolters, 28 S. D. 255, 133 N. W. 

Right to show by parol evidence that vendee had agreed to accept warranty deed 
from vendor with knowledge of existing defects in the title. McCulloch v. Bauer, 24 
N. D. 109, 139 N. W. 318. 

Defendant may show as defense to action for price of drilling artesian well that 

laintiff knew purpoes and that well was insufiicient for that purpose. DeRue v. 

cIntosh, 26 S. D. 42, 127 N. W. 532. 

Merger of oral and written contracts limiting initial carrier’s undertaking to its own 
line. 31 L.R.A.(N.S.) 64. 

Merger of stipulations as to title in executory contract for the sale of real estate in 
subsequently executed conveyance. 31 L.R.A.(N.S.) 457. ; 

Admissibility of evidence of conversation expressly referred to in written contract. 
32 L.R.A.(N.S.) 383. 

Admissibility of evidence of custom to create an exception to written contract. 3 
L.R.A.(N.S.) 248. 

Extrinsic evidence of custom or usage as to time for delivery of goods where none 
is specified in written contract. 31 L.R.A.(N.S.) 619. 

General rule that parol evidence not admissible to vary, add to or alter a written 
contract. 17 L.R.A. 270. 

Subsequent parol agreement to vary a writing. 56 Am. St. Rep. 659. 

Parol evidence rule as to varying or contradicting written contracts as affected b 
the doctrine of waiver or estoppel as applied to policies of insurance. 16 L.R.A.(NS.) 
1165. 

Parol evidence that written instrument for payment of money was executed in reli- 
ance on parol promise that payment was subject to a condition not incorporated therein. 
18 L.R.A.(NS.) 434. 

Right to show parol warranty in connection with a contract of sale of personalty. 
19 L.R.A.(N.S.) 1183. 

Admissibility of parol evidence, as between indorser and indorsee, that unrestricted 
indorsement was made merely to transfer title to the owner. 28 L.R.A.(N.S.) 530. 

Parol evidence that written instrument for the payment of money was executed 
in reliance upon parol promise that payment was subject to a condition not incor- 
porated therein. 18 L.R.A.(N.S.) 434. 

Parol evidence to aid in construction of contract. 5 Am. Rep. 241. 
to show intention of party indorsing paper before delivery. 18 L.R.A. 33. 
to show who is liable as maker of note. 20 L.R.A. 705. 

——to show that indorsement unrestricted in form was made for purpose of col- 
lection only. 17 L.R.A.(N.S.) 838. 

——to disclose and charge principal on negotiable paper executed by agent. 21 
L.R.A.(N.S.) 1080. 
to vary the liability of an irregular partv to a bill or note from that declared 
by the negotiable instruments act. 19 L.R.A.(N.S.) 136. 
as to liability of accommodation parties inter se. 28 L.R.A.(NS.) 1045. 
to show that bill or note was delivered upon condition. 18 L.R.A.(N.S.) 288. 
to prove agreement by bank officer that liability of party to commercial paper 
shall not be enforced. 28 L.R.A.(NS.) 501. 
as to consideration of deed. 20 J..R.A. 101; 68 L.R.A. 928; 253 L.R.A.(N.S.) 1194. 
to show true nature of transaction where the recited consideration of a deed is 
shown not to have been paid. 24 L.R.A.(N.S.) 413. 
to explain telegrams. 50 L.R.A. 245. 

—to aid in construction of fire insurance policy covering “additions.” 33 
L.R.A.(N.S.) 161. 

—to vary or contradict insurance policy which is ambiguous. 16 L.R.A.(N.S.) 
1181. 


to show persons meant by ambiguous designation in policy on property belon, 
to decedent’s estate. 42 L.R.A.(NS.) 83, pee eee ce 
to show that payment of judgment against, or consideration for release of, 
alleged joint tort feasor was not a satisfaction of claim. 14 L.R.A.(N.S.) 329. 
to show that the parties to a written contract which merely names a class or 
species contemplated a particular quality or kind. 9 L.R.A.(NS.) 967. 
——to show that release was delivered upon condition. 36 L.R.A.(N.S.) 1147. 
—to extend scope of mortgage clause. 34 L.R.A.(N.S.) 503. 
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——as to warehouse receipts. 19 L.R.A. 304. oe 

——to show nature of partition deed. 57 L.R.A. 341. : 

——to show partnership in real estate. 27 L.R.A. 464; 37 L.R.A.(N.S.) 898. 

—to vary contract between heir and ancestor relating to expectancy. 32 L.R.A. 
597. : 

——as to whether guaranty was a continuing one. 39 L.R.A.(NS.) 740. 
in aid of enrolled bill. 40 L.R.A.(N.S.) 35. 
to impeach enrolled bill. 40 L.R.A.(N.S.) 32. 

——as to time for delivery of goods where none is specified in written contract. 31 
L.R.A.(N.S.) 619. 
as to manner or means of paying written contract not within statute of frauds, 
purporting to be payable in money. 31 L.R.A.(N.S.) 235. 
to show reservation of growing crops from deed. 23 L.R.A.(N.S.) 1218. 

As to similar provision in Cal. Civ. Code, § 1625, see Moffatt v. Bulgon, 96 Cal. 106, 
31 Am. St. Rep. 192, 30 Pac. 1022. 

§ 5890. Proving written instruments. In proving any written instrument 
or contract to which there is a subscribing witness, or to which there are two 
or more subscribing witnesses, it shall not be necessary to call said witness 
or any one of two or more of said subscribing witnesses, but the instrument 
or contract may be proved, except for purposes of filing or recording the 
same, by the same evidence by which an instrument or contract to which there 
18 no subscribing witness may be proved, nor shall it be permissible to 
prove such instrument or contract in any case by proof of the handwriting 
of said subscribing witness or witnesses as the case may be, but in all cases 
such instrument or contract must be proved in the same manner as one having 
no subscribing witness whatever. [1907, ch. 1389, § 2; R. C. 1905, § 5334; 1897, 
ch. 59: R. C. 1899. § 3888a. | 

Proof of a written contract by subscribing witnesses no longer necessary. McManus 
v. Commow, 10 N. D. 340, 87 N. W. 8. 
§ 5891. Takes effect on delivery. A contract in writing takes effect upon 
its delivery to the party in whose favor it is made or to his agent. [R. C. 
1905, § 5335; Civ. C, 1877, § 922; R. C. 1899, § 3889.] 
Mortgage takes effect on its deliverv discharged of any condition on which delivery 
was made. Sargent v. Cooley, 12 N. D. 1, 94 N. W. 576. 
Fact that party may have manual possession of contract does not show complete 
delivery, as question is still open whether other party intended delivery beyond power 
of recall. Koester v. Northwestern Port Huron Co., 24 S. D. 546, 124 N. W. 740. 

§ 5892. Chapter on transfers applies. The provisions of the chapter on 
transfers in general concerning the delivery of grants, absolute and condi- 
tional, apply to all written contracts. [R. C. 1905, § 5336; Civ. C. 1877, § 923; 
R. C. 1899, § 3890.] 

As to similar provision in Cal. Civ. Code, § 1627, see Harrigan v. Home L. Ins. Co., 
128 Cal. 531, 58 Pac. 180, 61 Pac. 99. 

§ 5898. How seal affixed. A corporate or official seal may be affixed to 
an instrument by a mere impression upon the paper or other material on 
which such instrument is written. ([R. C. 1905, § 5337; Civ. C. 1877, § 924; 
R. C. 1899, § 3891.] 

§ 5894. Seals abolished. All distinctions between sealed and unsealed 
instruments are abolished. [R. C. 1905, § 5338; Civ. C. 1877, § 925; R. C. 
1899, § 3892.] 

Section restricted only by statute limiting period within which action on sealed in- 
strument can be commenced. Landauer v. Implement Co., 10 S. D. 205, 72 N. W. 467. 

County warrant is a sealed instrument; action thereon must be brought within twenty 
years. Heffleman v. Pennington County, 3 S. D. 162, 52 N. W. 851. 

All distinction between sealed and unsealed instruments abolished. Pearson v. Post, 
2 D. 220.9 N. W. 684: Post v. Pearson, 108 U. 8S. 418. 27 L.ed. 774. 2 S. Ct. R. 799. 

Deed signed and sealed “ Patrick M., Atty. in fact for Amelia B.” is deed of Amelia 
although words “he,” “his,” etc., are used in deed. Donovan v. Welch, 11 N. D. 131, 
90 N. W. 262. 

Validity of tax deed unaffected by omission of seal therefrom. Northwestern Mortg. 
Trust Co. v. Levtzow, 23 S. D. 562, 122 N. W. 600. 

Distinction between sealed and unsealed instruments is abolished except as to statute 
of limitations. Gibson v. Allen, 19 S. D. 617, 104 N. W. 275. 

As to similar provision in Cal. Civ. Code, § 1629, see Tracy v. Alvord, 118 Cal. 654, 
60 Pac. 757. 
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ARTIOLE 7.— INTERPRETATION OF CONTRACTS. 


§ 5895. Same rules for public and private. All contracts, whether public 
or private, are to be interpreted by the same rules, except as otherwise 
peony by this code. [R. C. 1905, § 5339; Civ. C. 1877, § 926; R. C. 1899, 

3893. ] 

§ 5896. Must be interpreted to give effect to mutual intention. A con- 
tract must be so interpreted as to give effect to the mutual intention of 
the parties as it existed at the time of contracting so far as the same 1s 
ascertainable and lawful. [R. C. 1905, § 5340; Civ. C. 1877, § 927; R. C. 
1899, § 3894.] 

ace to interpretation of contract. Young v. Metcalf Land Co., 18 N. D. 441, 122 N. W. 

Court in construing fire policy must determine intention of parties at time of execu- 
tion of policy. Miller v. St. Paul F. & M. Ins. Co., 26 S. D. 454, 128 N. W. 609. 

Must be reasonable. Richison v. Mead, 11 S. D. 639, 80 N. W. 131. 

Intention of parties must prevail if ascertainable. Fletcher v. Arnett, 4 S. D. 615, 
57 N. W. 915; Frost v. Williams, 2 S. D. 457, 50 N. W. 964. 

Language must be followed when clear and explicit. Strunk v. Smith, 8 8. D. 407, 
66 N. W. 926; Washabangh v. Hall, 4 S. D. 168, 56 N. W. 82. 

Written contract to be interpreted from its own language if possible. Roberts v. 
Min. Thresh. Mach. Co., 8 8S. D. 579, 67 N. W. 607, 59 Am. St. Rep. 777. 

If several parts of grant are irreconcilable, the former prevails. Novotny v. Dan- 
forth, 9 S. D. 301, 68 N. W. 749. 

Agreement to accept second-hand safe f. o. b. in part payment for new safe meant 
that second-hand safe was to be delivered free on board cars, although word cars was 
nee mentioned. Manganese Steel Safe Co. v. First State Bank, 25 S. D. 119, 125 N. W. 


§ 5897. Rules in this article to be applied. For the purpose of ascer- 
taining the intention of the parties to a contract, if otherwise doubtful, the 
rules given in this chapter are to be applied. (R. C. 1905, § 5341; Civ. C. 
1877, § 928; R. C. 1899, § 3895.] 

§ 5898. Language governs if clear. The language of a contract is to 
govern its interpretation if the language is clear and explicit and does not 
ripley an absurdity. [R. C. 1905, § 5342; Civ. C. 1877, § 929; R. C. 1899, 

896. 

5 A in determining intention of parties to contract must take into consideration 


language of contract, and intention must be ascertained from words alone. Miller v. 
St. Paul F. & M. Ins. Co., 26 8. D. 454, 128 N. W. 609. 

§ 5899. Intention ascertained from writing alone, if possible. When a 
contract is reduced to writing the intention of the parties is to be ascertained 
from the writing alone if possible, subject, however, to the other provisions 
of this article. [R. C. 1905, § 5343; Civ. C. 1877, § 980; R. C. 1899, § 3897.] 

§ 5900. Real intention to govern in cases of fraud, etc. When through 
fraud, mistake or accident a written contract fails to express the real inten- — 
tion of the parties, such intention is to be regarded and the erroneous parts 
of the writing disregarded. [R. C. 1905, § 5344; Civ. C. 1877, § 931; R. C. 
1899, § 3898.] 

§ 5901. Every part given effect. The whole of a contract is to be taken 
together so as to give effect to every part, if reasonably practicable, each 
clause helping to interpret the others. [R. C. 1905, § 5345; Civ. C. 1877, § 932; 
R. C. 1899, § 3899. | 

Words having certain meaning in one part, presumed to mean same whenever subse- 
quently used. Anderson v. Bank, 4 N. D. 182, 59 N. W. 1029. 

Intention of parties must govern their respective liabilities. Frost v. Williams, 2 
S. D. 457, 50 N. W. 964. 

Instrument conveying described premises with warranties as in warranty deed and 
also containing provision that first party would convey all lands which were same as 
those described as soon as patent was received for them, was absolute and executed 
transaction. Ford v. Ford, 24 S. D. 644, 124 N. W. 1108. 

Agreement to sell safe for $825 and purchaser’s second-hand safe, and agreement 
by purchaser to pay $1,200 for new safe was agreement to pay $1,200 for safe with 
deduction of $375 upon delivery of second-hand safe. Manganese Steel Safe Co. v. 
First State Bank, 25 S. D. 119, 125 N. W. 572. 
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§ 5902. Several contracts parts of one transaction taken together. Several 
contracts relating to the same matters between the same parties and made as 
parts of substantially one transaction are to be taken together. [R. C.. 1905, 
§ 5346; Civ. C. 1877, § 933; R. C. 1899, § 3900.] | 

Section establishes rule of interpretation merely, and does not unite several contracts 
into one. First Nat. Bank v. Flath, 10 N. D. 281, 86 N. W. 867. 

Several contracts to be interpretated as one. Red River Valley Rank v. Barnes, 8 N. D. 
432, 79 N. W. 880; D. M. Osborne & Co. v. Stringham, 4 S. D. 593, 57 N. W. 776. — 

§ 5903. So interpreted as to carry it into effect. A contract must receive 
such an interpretation as will make it lawful, operative, definite, reasonable 
and capable of being carried into effect, if it can be done without violating 
the intention of the parties. [R. C. 1905, § 5347; Civ. C. 1877, § 934; R. C. 
1899, § 3901.] 

§ 5904. Words to be understood in ordinary sense. The words of a con- 
tract are to be understood in their ordinary and popular sense rather than 
according to their strict legal meaning, unless used by the parties in a 
technical sense, or unless a special meaning is given to them by usage, in 
which case the latter must be followed. [R. C. 1905, § 5348; Civ. C. 1877, 
§ 935; R. C. 1899, § 3902. ] 

Evidence to explain words used in written contract. 122 Am. St. Rep. 545. 

What conditions or defects are covered ny weiter in paving contract requiring 
contractor to keep pavement in repair. 9 L.R.A.(NS.) 154. 

Effect of promise to pay “as soon as promisor can.” 27 L.R.A.(N.S.J 300. 

What constitutes “satisfactory title” within requirement of land contract or other 
agreement relating to land. 18 L.R.A.(N.S.) 741. 

Will real estate pass under the word “effects” in a written instrument. 12. 
L.R.A.(N.S.) 661. 

Destruction by decay rendering premises untenantable as within landlord’s covenant 
to repair. 21 L.R.A.(N.S.) 130. 

What constitutes damages “by the elements” within the meaning of contracts with 
stipulations referring thereto. 53 L.R.A. 673. 

§ 5905. Technical words. Technical words are to be interpreted as usually 
understood by persons in the profession or business to which they relate, 
unless clearly used in a different sense. [R. C. 1905, § 5349; Civ. C. 1877, 
§ 936; R. C. 1899, § 3903. ] | 

§ 5906. What law governs. A contract is to be interpreted according 
to the law and usage of the place where it is to be performed, or if it does 
not indicate a place of performance, according to the law and usage of the 
place where it is made. [R. C. 1905, § 5350; Civ. C. 1877, § 987; R. C. 1899, 
§ 3904. 

Contracts subject to lex fori, including statute of limitations. Star Wagon Co. v. 
Matthiessen, 3 D. 233, 14 N. W. 107. 

Contract to ship goods into state interpreted under law where made. Meuer v. 
C., M. & St. P. Ry. Co., 5 S. D. 568, 59 N. W. 945, 49 Am. St. Rep. 898, 25 L.R.A. 81. 

Penal laws have no force beyond boundaries of state. Jones v. Trust Co., 7 8. D. 122, 
63 N. W. 553. 

Presumed that lex loci contractus is same as lex fori unless contrary shown. Thomas 
v. Pendleton, 1 S. D. 150, 46 N. W. 180, 36 Am. St. Rep. 726; Meuer v. C., M. & St. P. 
Ry. Co., 5 S. D. 568, 59 N. W. 945, 49 Am. St. — 898, 25 L.R.A. 81; Sandmeyer 
uf Ins. Co., 2 S. D. 346, 50 N. W. 353; Commercial Bank v. Jackson, 9 8S. D. 605, 70 

. W. 846. 

Negotiability of note payable in another state is to be determined by law of that 
state. Barry v. Storer, 20 S. D. 459, 129 Am. St. Rep. 941, 107 N. W. 672. 

Where stipulated place for performance and the place where contract is made are 
eee law of that place must be applied. Cosgrave v. McAvay, 24 N. D. 343, 139 

. W. 693. : 

§ 5907. Explained by reference to circumstances. A contract may be 
explained by reference to the circumstances under which it was made and 
the matter to which it relates. [R. C. 1905, § 5351; Civ. C. 1877, § 938; R. C. 


1899, § 3905.] 
Evidence as to meaning of ambiguous contract is admissible. Hazelton v. Gas Co., 4 
N. D. 365, 61 N. W. 151. 
Contract to be explained reference to circumstances under which made. Harris v. 
State, 9 S. D. 453, 69 N. W. 825; Pearson v. Post, 2 D. 220, 9 N. W. 684; Kennedy 
v. Falde, 4 D. 319, 29 N. W. 667; Frost v. Williams, 2 8. D. 457, 50 N. W. 964. 
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Parol evidence admissible to gar ambiguities, latent or patent. Osborne & Co. v. 
Stringham, 1 8. D. 406, 47 N. W. 408; Osborne & Co. v. Stringham, 4 S. D. 593, 57 
N. W. 776; Miller v. Way, 5 S. D. 468, 59 N. W. 467; Stokes v. Green, 10 S. D. 286, 
73 N. W. 100; Blood v. Fargo Elevator Co., 1S. D. 71, 45 N. W. 200. 

As to interpretation of contract. Young v. Metcalf Land Co., 18 N. D. 441, 122 N. W. 
1101. 

Explanation of contract in action on Bao to pay another’s account. Grimsrud 
Shoe Co. v. Jackson, 22 S. D. 114, 115 N. W. 656. 

Defendant may show as defense to action for price of drilling artesian well, that 
Gee knew purpose and that well was insufficient for that purpose. DeRue v. 

cIntosh, 26 S. D. 42, 127 N. W. 532. 

Person who was ignorant of price of property sold and did not understand language, 
may show misrepresentations in relation to prices and to other terms of contract. 
Sioux Remedy Co. v. Lindgren, 27.S. D. 123, 130 N. W. 49. | 

Parol evidence admissible to show what intended by phrase “accepted mortgage ” 
in land contract. Smith v. Johnson, 30 8. D. 200, 138 N. W. 18. 

Clause in note given as part purchase price of land reading “less tax on land for 
1906 ” amounted to agreement on part of vendor to pay taxes referred to. Kimm v. 
Wolters, 28 S. D. 255, 183 N. W. 277. 

Oral stipulation may be shown (as to any matter on which written contract is silent 
and which is not inconsistent with its terms) if it appears written document was not 
intended to be a Putnam v. Prouty, 24 N. D. 517, 140 N. W. 93. 

Parol evidence that parties to a written contract which merely names a class or 
species, contemplated a particular uality or kind. 9 L.R.A.(N.S.) 967. 

Aiding the interpretation of building contracts by extrinsic documents or examples. 
9 L.R.A.(N.S.) 1007. 

Assignability of contract to supply such quantity of goods as purchaser may require 
in his business. 2 B. R. C. 444. 

§ 5908. Extends no farther than parties intended to contract. However 
broad may be the terms of a contract, it extends only to those things con- 

cerning which it appears that the parties intended to contract. [R. C. 1905, 


§ 5352; Civ. C. 1877, § 939; R. C. 1899, § 3906.] 
Contracts to perform labor are on implied condition that employe shall live to per- 
form. McClellan v. Harris, 7 8. D. 447, 64 N. W. 522. 

§ 5909. As promiser believed promisee understood it. If the terms of 
a promise are in any respect ambiguous or uncertain it must be interpreted 
in the sense in which the promiser believed at the time of making it that 
the promisee understood it. [R. C. 1905, § 5353; Civ. C. 1877, § 940; R. C. 
1899, § 3907.] 

Interpretation according to promisee’s understanding at the time. Winn v. Sanborn, 
10 8S. D. 642, 75 N. W. 201. 

To be read in the light of surrounding circumstances. Fletcher v. Arnett, 4 8. D. 615, 
57 N. W. 915; Parlin v. Hall, 2 N. D. 473, 52 N. W. 405; Andergon v. Bank, 4 N. D. 
182, 59 N. W. 1029. 

Rule that when terms of agreement have been intended in a different sense, that 
sense is to prevail, against either party, in which he had reason to suppose the other 
party understood it. 8 L.R.A.(NS.) 1140. 


§ 5910. Clauses subordinate to general intent. Particular clauses of a 
contract are subordinate to its general intent. [R. C. 1905, § 5354; Civ. C. 
1877, § 941; R. C. 1899, § 3908.] 

§ 5911. Written and original control printed and copied. When a con- 
tract is partly written and partly printed, or when part of it is written or 
printed under the special directions of the parties and with a special view 
to their intention and the remainder is copied from a form originally prepared 
without special reference to the particular parties and particular contract 
in question, the written parts control the printed parts and the parts which 
are purely original control those which are copied from a form and if the 
two are absolutely repugnant the latter must be so far disregarded. [R. C. 
1905, § 5355; Civ. C. 1877, § 942; R. C. 1899, § 3909.] 

§ 5912. Repugnancies reconciled. Repugnancy in a contract must be re- 
econciled, if possible, by such an interpretation as will give some effect to 
the repugnant clause subordinate to the general intent and purposes of the 
whole contract. [R. C. 1905, § 5356; Civ. C. 1877, § 943; R. C. 1899, § 3910.] 


Definite unambiguous promise in written obligation not to be ignored because incon- 
cent with prior contract by another. Tolman & Co. v. Bowerman, 5 S. D. 197, 58 
v. W. 568. 

Construction of repugnant clauses in contract. 60 Am. St. Rep. 93. 
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§ 5913. Inconsistent words rejected. Words in a contract which are 
wholly inconsistent with its nature or with the main intention of the parties 
are to be rejected. [R. C. 1905, § 5357; Civ. C. 1877, § 944; R. C. 1899, § 3911.] 

§ 5914. Uncertainty interpreted against party causing it. Presumption as to 
cause. In cases of uncertainty not removed by the preceding rules, the 
language of a contract should be interpreted most strongly against the 
party who caused the uncertainty to exist. The promiser is presumed to 
be such party, except in a contract between a public officer or body, as such, 
and a private party, in which it is presumed that all uncertainty was caused 
Re pee party. [R. C. 1905, § 5858; Civ. C. 1877, § 945; R. C. 1899, 

12. 


As to similar provision in Cal. Civ. Code, § 1654, see Cullen v. Sprigg, 83 Cal. 56, 
23 Pac. 222. 


§ 5915. Reasonable stipulations implied. Stipulations which are necessary 
to make a contract reasonable or conformable to usage are implied in respect 
to matters concerning which the contract manifests no contrary intention. 
[R. C. 1905, § 53859; Civ. C. 1877, § 946; R. C. 1899, § 3913.] 

Incidental stipulations necessary to carry contract into effect, or make it reasonable 
- conformable to usage, are implied. Morrow v. Board of Education, 7 S. D. 553, 64 

. W. 1126. 

Stipulations mee when necessary to make a reasonable contract. Stokes v. Green, 
10 S. D. 286, 73 N. W. 100. 

When no time is set, reasonable time for performance is allowed. Harvester Co. v. 
Axtell, 5 N. D. 315, 65 N. W. 680; Braithwaite v. Power, 1 N. D. 455, 48 N. W. 354. 
noe to interpretation of contract. Young v. Metcalf Land Co., 18 N. D. 441, 122 

. W. 1101. 


§ 5916. Incidents, when and when not implied. All things that in law 
or usage are considered as incidental to a contract or as necessary to carry 
it into effect are implied therefrom, unless some of them are expressly 
mentioned therein, when all other things of the same class are deemed to 
be excluded. [R. C. 1905. § 5360; Civ. C. 1877, § 947; R. C. 1899, § 3914.] 

In absence of anything to contrary, incidental stipulations necessary to make it 
Seca ren conformable to usage, implied. Morrow v. Board of Education, 7 8. D. 
553, 64 N. W. 1126; Stokes v. Green, 10 S. D. 286, 73 N. W. 100. 

_§ 5917. Rules governing time of performance when not specified. If no 
time is specified for the performance of an act required to be performed 
a reasonable time is allowed. If the act is in its nature capable of being 
done instantly, as for example, if it consists in the payment of money only, 
it must be performed immediately upon the thing to be done being exactly 
‘ascertained. [R. C. 1905, § 5361; Civ. C. 1877, § 948; R. C. 1899, § 3915.] 

Intention of parties to contract to adopt standard instead of sun time. 1 L.R.A.(N.S.) 
364; 6 L.R.A.(N.S.) 1046. 

Standard or solar time as the criterion in determining questions dependent upo 
time. 35 L.R.A.(N.S.) 611. 

Construction and effect of provision for extension of time for removal of standing 
timber. 34 L.R.A.(N.S.) 615. 

Duration of contract of hiring which fixes no term but specifies compensation at a 
certain amount per day, week, month or year. 25 L.R.A.(NS.) 529. 

Rent period as criterion of term implied by holding over after expiration of lease 
for a fixed term. 25 L.R.A.(N.S.) 855. 

§ 5918. When time of the essence. Time is never considered as of the 
essence of a contract unless by its terms expressly so provided. [R. C. 1905, 
§ 5862; Civ. C. 1877, § 949; R. C. 1899, § 3916.] 

Time the essence of a contract not to be implied. Strunk v. Smith, 8 S. D. 407, 66 
N. W. 926; Washabaugh v. Hall, 4 S. D. 168, 56 N. W. 82. 

As to making time essence of contract by its terms. Hanschka v. Vodopich, 20 8. D. 
551, 108 N. W. 28. 

When time of the essence of contract in contracts for the sale of land. 104 Am. 
St. Rep. 265. 

When stipulations show that time is made the essence of. 50 Am. Dec. 597. 

Making time of the essence by demand or notice. 15 L.R.A. 737. 

§ 5919. When promise presumed joint and several. When all the parties 
who unite in a promise receive some benefit from the consideration, whether 
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. past or present, their promise is presumed to be joint and several. [R. C. 
1905, § 5863; Civ. C. 1877, § 950; R. C. 1899, § 3917.] 


9 
Is a subscription contract joint or several. 22 L.R.A. 80. 
§ 5920. Promise in singular by several presumed joint and several. A 
promise made in the singular number, but executed by several persons 18 
presumed to be joint and several. [R. C. 1905, § 5364; Civ. C. 1877, § 951; 
R. C. 1899, § 3918.] 
§ 5921. Executed contract defined. An executed contract is one, the 
object of which is fully performed. All others are executory. [R. C. 1905, 
§ 5365; Civ. C. 1877, § 952; R. C. 1899, § 3919.] 


Executed contract has qualities of a chose in action, but executory contract is nothing 
but a chose in action. Mettel v. Gales, 12 S. D. 632, 82 N. W. 181. 


ARTICLE 8.— UNLAWFUL CONTRACTS. 


§ 5922. What is unlawful. That is not lawful which is: 

1. Contrary to an express provision of law. ee 

2. Contrary to the policy of express law, though not expressly prohibited ; 
or, 
3. Otherwise contrary to good morals. [R. C. 1905, § 5366; Civ. C. 1877, 
§ 953; R. C. 1899, § 3920.] 


Failure of land owner to destroy noxious weeds upon his land is not an “unlawful ” 

a Langer v. Goode, 21 N. D. 462, 131 N. W. 258, Ann. Cas. 1913D, 429, 1 N.C. C. A. 

Contract whereby mining properties were bought and sold to corporation which paid 

oes gid his profit on resale in stock, is valid. Chambers v. Mittnacht, 28 S. D. 449, 
. W. 434. 

Contract to sell property, with agreement to obtain title by foreclosing a mortgage, 
is void. Peck v. Levinger, 6 D. 54, 50 N, W. 481. 

New promise as consideration when original promise was illegal. 53 L.R.A. 370. 

Validity of new contract based on compromise of illegal contract. 9 L.R.A.(N.S.) 568. 

Actions upon illegal contracts. 8 Am. Dec. 691. 

Recovery of money paid under illegal contract. 12 Am. Dec. 385. 

Rights of parties to illegal contracts. 67 Am. Dec. 153. 

Ultra vires contracts of corporations. 70 Am. St. Rep. 156. 

Effect of imposition of penalty on validity of contract. 16 L.R.A. 424. 

Implication of invalidity of contract from penalty. 12 L.R.A.(N.S.) 586. 

As to similar provision in Cal. Civ. Code, § 1667, see Sharon v. Sharon, 68 Cal. 29, 
8 Pac. 614; Sharon v. Sharon, 79 Cal. 633, 22 Pac. 26, 131; Gardner v. Tatum, 81 Cal. 
370, 22 Pac. 880; Jones v. Hanna, 81 Cal. 507, 22 Pac. 883; Graham v. Larimer, 83 
Cal. 173, 23 Pac. 286; Mitchell v. Cline, 84 Cal. 409, 24 Pac. 164; Benicia Agri. Works 
v. Estes, 3 Cal. Unrep. 855, 32 Pac. 938; Kreamer v. Earl, 91 Cal. 112, 27 Pac. 735; 
Bernstein v. Downs, 112 Cal. 197, 44 Pac. 557; People v. Wilson, 117 Cal. 242, 49 Pac. 
135; Dittrich v. Gobey, 119 Cal. 599, 51 Pac. 962; De Jarnatt v. Peake, 123 Cal. 607, 56 
Pac, 467; Berka v. Woodward, 125 Cal. 119, 45 L.R.A. 420, 78 Am. St. (Rep. 31, 57 Pac. 
777; Demartini v. Anderson, 127 Cal. 33, 59 Pac. 207; Flinn v. Mowry, 131 Cal. 481, 
63 Pac. 724, 1006. : 

1. Limitation of time in action on insurance policy is void under statute. Johnson 
v. D. F. & M. Ins. Co., 1 N. D. 167, 45 N. W. 799. 

Threat of a lawful arrest of person guilty of criminal offense not such duress as will 
invalidate a deed or contract that has been executed for sufficient consideration. 
Gregor v. Hyde, 62 Fed. 107, 10 C. C. A. 290. 

Payments made for Sunday labor not recoverable as void contract. Calkins v. Mining 
Co., 5 S. D. 299, 58 N. W. 797. 

Contract with teacher not having a certificate is void. Hosmer v. School District, 
4 N. D. 197, 59 N. W. 1035, 50 Am. St. Rep. 639, 25 L.R.A. 383; Goose River Bank v. 
Township, 1 N. D. 26, 44 N. W. 1002, 26 Am, St. Rep. 605; Hardy v. Purington, 6 S. D. 
382, 61 N. W. 158. 

Statutes making illegal pre-existing contracts. 120 Am. St. Rep. 468. 

Liability of municipality or other public corporation for benefits received under con- 
tract violative of statutory restrictions. 27 L.R.A.(N.S.) 1120. 

Municipal liability for labor performed or services accepted by it under contract 
violating statutory or charter restrictions on power to contract. 27 L.R.A.(N.S.) 1127. 

Conflict of laws as to Sunday contract. 34 L.R.A.(N.S.) 67. 

Validity of sale partially made on Sunday and perfected on secular day. 4 L.R.A.(N.S.) 
1151. 

Delivery on week day pursuant to contract made on Sunday. 20 L.R.A.(N.S.) 86. 

Signing or delivering replevin bond on Sunday as a defense. 29 L.R.A.(N.S.) 750. 
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Procuring subscriptions on Sunday. 14 LJR.A. 194. 
Effect of payment of debt on Sunday. 15 L.R.A.(N.S.) 243. 
Effect, upon validity of contract, of ignorance of one party that it was executed 
by the other on Sunday. 18 L.R.A.(N.S.) 1176. 
Remedy of pa as to rescission of Sunday contract. 17 L.R.A. 779. 
Return of consideration as condition of defense against contract made on Sunday. 
5 L.R.A.(N.S.) 295. 
soe to do acts for the doing of which a penalty is imposed by law. 25 Am. Rep. 
Recovery of purchase price of property sold for unlawful ead 15 L.R.A. 834. 
Note given on settlement of illegal business is valid. 30 . Rep. 106. 
Effect of landlord’s knowledge that tenant intends to use premises in violation of law. 
19 L.R.A.(N.S.) 662; 39 LJR.A.(N.S.) 1104. 
Validity of contract as to fees in violation of law. 12 L.R.A.(N.S.) 612. 
Validity of contracts in business which it is a misdemeanor to transact. 12 
L.R.A.(N.S.) 575. 
Contract made in business carried on without license, where license is required. 16 
L.R.A. 423; 1 L.R.A.(N.S.) 1159. 
Effect of contract by unlicensed teacher. 42 L.R.A.(N.S.) 412. 
Right of unlicensed person to recover for services rendered by licensed person. 2 
L.R.A.(N.S.) 392; 21 L.R.A.(N.S.) 176. 
ae ointment to office as consideration renders void. Waldron v. Evans, 1 D. 10, 
46 N. W. 607. 
Sompounding felony, as consideration, is void. School Dist. v. Anderson, 6 D. 145, 41 
. W. 466. 
Money lost in gambling not recoverable; law leaves parties where it finds them. Dows 
v. Glaspel, 4 N. D. 251, 60 N. W. 60. 
Contract to vote stock on promise to secure office in corporation is void. Gage v. 
Fisher, 5 N. D. 297, 65 N. W. 809, 31 L.R.A. 557. 
: Unlawful when contrary to law or good morals. Uhlig v. Garrison, 2 D. 71, 2 N. W. 
53. 
Assignment by public officer of salary before due is against public policy and void. 
State v. Barnes, 10 S. D. 306, 73 N. W. 80. 
Agreement by husband to deed land in return for mutual settlement and bill is not 
collusive and void. Burgess v. Burgess, 17 S. D. 44, 95 N. W. 279. 
Right to recover for household services rendered while parties were living in illicit 
relations. 29 L.R.A.(N.S.) 787. 
Right to invoke aid of court to determine rights to property accumulated in common 
by parties living in illicit relations. 36 L.R.A.(N.S.) 838. 
Right of alleged fraudulent grantee to show that judgment against grantor was based 
on an immoral consideration. 67 L.R.A. 602. 
Validity of claim against state which is contrary to public pee 42 L.R.A. 32. 
What are unconscionable contracts and whether they may be held void. 33 Am. Rep. 
182; 81 Am. St. Rep. 663. 
Unconscionable contract with expectant heirs and others. 41 Am. Rep. 713. 
What contracts of attorneys are void as against public policy. 13 Am. St. Rep. 297. 
Contract with newspapers against public policy, when against. 93 Am. St. Rep. 905. 
Validity of agreement to indemnify bail in a criminal case. 20 L.R.A.(NS.) 58. 
Validity of agreements to control the voting power of corporate stock. 16 L.R.A.(N.S.) 
36. 


Wagers and their validity. 11 Am. Rep. 58; 37 Am. St. Rep. 697. 

Actions founded upon wagers. 12 Am. Dec. 239. 

When loan for purpose of gaming is not collectible. 1 Am. St. Rep. 302. 

Defenses to notes and other obligations given for gambling debts. 119 Am. St. Rep. 172. 

Contract to deal in futures or margins. 10 Am. St. Rep. 33. 

Right of broker to recover commission or advance in furthering wagering contracts. 
11 L.R.A.(N.S.) 575. 

Inference as to character of transaction, arising from fact that it was on margin. 
22 L.A.R.(N.S.) 174. 

Effect of transfer of negotiable instruments to secure money for gambling purposes. 
22 L.R.A.(N.S.) 627. ; 

Validity of lobbying. 121 Am. St. Rep. 726. 

Marriage brokerage contracts. 104 Am. St. Rep. 919. 

Contract to pay attending physician percentage of damages recovered for personal 
injury. 33 L.R.A.(N.S.) 87. 

Contract to furnish a patient medical services for life. 28 L.R.A.(N.S.) 1112. 

Agreement to accept less than amount of appropriation, salary or fee. 36 
L.R.A.(N.S.) 244. 

Power of an officer to contract with the public body or municipality which he repre- 
sents. 15 L.R.A. 520. 

Validity of contract as affected by the fact that its performance may involve the 
necessity of procuring some action by public officials. 18 L.R.A.(N.S.) 1161. 
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Validity of agreement by which compensation is dependent on success in procuring 
contract with public officer or board. 39 L.R.A.(N.S.) 747. 

Contract as to location of public buildings. 4 L.R.A.(N.S.) 589. ; 

Municipal liability for labors performed or services accepted by it on contract invalid 
because made with officer of municipality. 27 L.R.A.(N.S.) 1127. ; . 

Obligation of public corporation to pay for services rendered under contract in which 
officer is personally interested. 34 L.R.A.(N.S.) 129. 

Agreement made in consideration of withdrawal of candidacy for office. 37 
L.R.A.(N.S.) 289. 

Injunction against enforcing contract to obtain office. 48 L.R.A. 842. 

Contract for services to procure legislation. 30 L.R.A. 737; 4 L.R.A.(N.8.) 213. 

Contracts to procure testimony. 19 L.R.A. 371; 30 LJR.A.(N.S.) 278; 94 Am. Dec. 
375; 97 Am. St. Rep. 145. 

Validity of agreements concerning state’s evidence. 40 Am. St. Rep. 767. 
re of contract of railroad to establish and maintain station. 15 L.R.A.(N.S.) 

4. 

Validity, as affected by public policy, of contract by railroad company to maintain 
private sidings. 17 LR.A.(N.S.) 130. 

Contract by railroad company to maintain special rate to a particular locality. 38 
L.R.A.(N.S.) 157. 

Validity of contract made to influence location of railroad. 21 L.R.A.(N.S.) 800. 


§ 5923. Certain contracts against the policy of the law. All contracts 
which have for their object, directly or indirectly, to exempt any one from 
responsibility for his own fraud or willful injury to the person or property 
of another, or violation of law, whether willful or negligent, are against the 
policy of the law. ([R. C. 1905, § 53867; Civ. C. 1877, § 954; R. C. 1899, § 3921.] 

Railroad company may contract with shipper to limit liability for loss. Meuer v. 
C. M. & St. P. Ry. Co., 5 S. D. 568, 59 N. W. 945, 49 Am. St. Rep. 898, 35 L.R.A. 81. 

Effect of agreement for forbearance to sue. 36 Am. St. Rep. 145. 

Contract consideration for which is the stifling of a crimina] prosecution. 31 Am. Dec. 
600; 22 Am. Rep. 121; 49 Am. Rep. 48. a8 : fe 

Contract consideration for which tends to obstruct the administration of justice. 
37 Am. Rep. 203. Sees le : 

Contract exempting railroad company from liability for burning building upon its 
right of way. 44 L.R.A.(N.S.) 1127. a Bis 

As to similar Be ai in Cal. Civ. Code, § 1668, see Morrill v. Nightingale, 93 Cal. 
452, 27 Am. St. Rep. 207, 28 Pac. 1068. 


§ 5924. Penalties and penal clauses void. Penalties imposed by contract for 
any nonperformance thereof are void. But this section does not render void 
such bonds or obligations, penal in form, as have heretofore been commonly 
used; it merely rejects and avoids the penal clauses. [R. C. 1905, § 5368; 
Civ. C. 1877, § 955; R. C. 1899, § 3922.] . 

Stipulation for payment of attorney’s fees is neither penalty nor forfeiture and will 
be enforced when not contrary to statute. Danforth v. Charles, 1 D. 273, 46 N. W. 
576; Farmers’ Bank v. Rasmussen, 1 D. 57, 46 N. W. 574. 

Provision making whole amount due with twelve per cent interest on default in pay- 
ment of installments, will not invalidate contract. Russell v. Wright, 23 S. D. 338, 
121 N. W. 842. 

What agreements provide for liquidated damages. 30 Am. bia 28. 

Specific performance of land contract as affected by provision for liquidated damages, 
2 L.R.A.(N.S.) 210. 

Stipulation for damages in building contract as penalty or liquidated damages. 34 
L.R.A.(N.S.) 588. 

Provision for damages in land contract as penalty or stipulated damages. 34 
L.R.A.(N.S.) 4. 

Sum deposited to secure performance of a contract as a penalty or liquidated dam- 
ages. 38 L.R.A.(N.S.) 847. 

Amount stipulated to be paid in case of breach of contract for support as a penalty 
or liquidated damages. 31 L.R.A.(N.S.) 937. 


§ 5925. Fixing damages for breach void. Every contract by which the 
amount of damages to be paid or other compensation to be made for a breach 
of an obligation is determined in anticipation thereof is to that extent void, 
except as expressly provided by the next section. [R. C. 1905, § 5369; Civ. C. 
1877, § 956; R. C. 1899, § 3923. ] 


Contract for sale of land permitting grantor to retain all payments made, on failure 
of grantee to perform not void unless in nature of penalty or forfeiture. Barnes v. 
Clement, 8 S. D. 421, 66 N. W. 810; Barnes v. Clement, 12 S. D. 270, 81 N. W. 301. 
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Forfeiture for failure to complete building at time stipulated is void; measure of 
damages for gt being reasonable rental value during time. Seim v. Krause, 13 
S. D. 530, 83 N. W. 583. | 

Specific performance of land contract as affected by provision for liquidated damages. 
2 L.R.A.(N.S.) 210. 

Effect of stipulation for liquidated damages in contract not to engage in business, 
upon e uitable jurisdiction to enjoin breach thereof. 10 L.R.A.(N.S.) 204. 

Stipulations exempting carrier from liability. 31 Am. Rep. 567. 

Risks of negligence assumed by contract with carrier as including gross negligence. 
1 L.R.A.(N.S.) 675. 

Power of carriers to limit their liability and how may be exercised. 32 Am. Dec. 495. 
to limit liability in the event of loss to a sum less than the injury suffered. 23 
Am. St. Rep. 593. 
soe to limit amount of liability in case of negligence. 14 L.R.A. 433; 1 L.R.A.(N.S.) 

Valuation of property for purposes of transportation as affecting carrier’s liability 
where it is converted or embezzled while in ita possession. 31 L.R.A.(N.S.) 309. 

Stipulation in pass limiting carrier’s liability. 37 L.R.A.(N.S.) 235. 

Limitation of carrier’s liability for passenger’s luggage. 8 L.R.A.(N.S.) 199; 19 
L.R.A.(N.S.) 1006, 34 LRA.(N.S) 818. | 

Limitation of carrier’s undertaking to its own line. 31 L.R.A.(N.S.) 52. 

Validity of limitation of liability of telegraph company for unrepeated messages. 11 
L.R.A.(N.S.) 561; 30 L/R.A.(N.S.) 409. 

Validity of contract exonerating master in advance from liability for negligent in- 
juries to servant. 7 L.R.A.(N.S.) 537. 

Constitutionality of statutes forbidding avoidance of liability to employe or reduc- 
tion of his damages by relief or indemnity contract. 33 L.R.A.(N.S.) 706; 38 
L.R.A.(N.S.) 867. 

As to similar provision in Cal. Civ. Code, § 1670, see Patent Brick Co. v. Moore, 75 
Cal. 205, 16 Pac. 890; Eva v. McMahon, 77 Cal. 467, 19 Pac. 872; Greenleaf v. Stockton 
Combined Harvester & Agri. Works, 78 Cal. 606, 21 Pac. 369; Drew v. Pedlar, 87 Cal. 
443, 22 Am. St. Rep. 257, 25 Pac. 749; Pacific Factor Co. v. Adler, 90 Cal. 110, 25 
Am. St. Rep. 102, 27 Pac. 36; Wilmington Transp. Co. v. O’Neil, 98 Cal. 1, 32 Pace. 
705; Easton v. Cressey, 100 Cal. 75, 34 Pac. 622; Glock v. Howard & W. Colony Co., 
123 Cal. 1, 43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 713; Jack v. Sinsheimer, 125 Cal. 
563, 58 Pac. 130; Long Beach City School Dist. v. Dodge, 135 Cal. 401, 67 Pac. 499; 
Escondido Oil & Development Co. v. Glaser, 144 Cal. 434, 77 Pac. 1040. 


§ 5926. Exception to last section. The parties to a contract may agree 
therein upon an amount which shall be presumed to be the amount of damage 
sustained by a breach thereof, when from the nature of the case it would 
be impracticable or extremely difficult to fix the actual damage. [R. C. 1905, 
§ 5370; Civ. C. 1877, § 957; R. C. 1899, § 3924.] 

Parties to agreement to purchase mining claims may agree on damages that breach 
would occasion. Smith v. Detroit & D. Gold Min. Co., 17 S. D. 413, 97 N. W. 17. 

Upon countermanding order for machinery given to plaintiff agent subject to approval, 
before approval transaction was terminated and no damages were recoverable. Thomas 
Mfg. Co. v. Lyons, 29 S. D. 600, 137 N. W. 340. 

Applicability of provision for stipulated damages or penalty for delay in completion 
of a contract where the entire contract is abandoned or repudiated. 20 L.R.A.(N.S.) 350. 

As to similar provision in Cal. Civ. Code, § 1671, see Muldoon v. Lynch, 66 Cal. 536, 
6 Pac. 417; Patent Brick Co. v. Moore, 75 Cal. 205, 16 Pac. 890; Eva v. McMahon, 77 
Cal. 467, 19 Pac. 872; Greenleaf v. Stockton Combined Harvester & Agri. Works, 78 
Cal. 606, 21 Pac. 369; Drew v. Pedlar, 87 Cal. 443, 22 Am. St. ‘Rep. 257, 25 Pac. 749; 
Rayner v. Jones, 90 Cal. 78, 27 Pac. 24; Wilmington Pia Co. v. O'Neil, 98 Cal. 1, 
32 Pac. 705; Easton v. Cressey, 100 Cal. 75, 34 Pac. 622; Potter v. Ahrens, 110 Cal. 
674, 43 Pac. 388; Glock v. Howard & W. Colony Co., 123 Cal. 1, 43 L.R.A. 199, 69 
Am. St. Rep. 17, 55 Pac. 713; Jack v. Sinsheimer, 125 Cal. 563, 58 Pac. 130; Long 
Beach City Schoo] Dist. v. Dodge, 135 Cal. 401, 67 Pac. 499; Escondido Oil & Develop- 
ment Co. v. Glaser, 144 Cal. 494, 77 Pac. 1040. 


§ 5927. Restricting enforcement of rights void. Every stipulation or con- 
dition in a contract by which any party thereto is restricted from enforcing 
his rights under the contract by the usual legal proceedings in the ordinary 
tribunals or which limits the time within which he may thus enforce his 
rights is void. [R. C. 1905, § 5371; Civ. C. 1877, § 958; R. C. 1899, § 3925.] 


Limitation of liability in contract of common carrier. Kirby v. W. U. Tel. Co., 4 
8. D. 105, 55 N. W. 759, 46 Am. St. Rep. 765, 30 L.R.A. 621, 624. 

Limitation of time to bring action on insurance policy, void. Johnson v. Dakota Fire 
& Marine Ins. Co., 1 N. D. 167, 49 N. W. 799. 
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Building contract may provide for determination by architect of cost of alterations. 
Seim v. ause, 13 S. D. 530, 83 N. W. 583. : 
Insurance provision requiring action on policy within twelve months after five, is void. 
Vesey v. Commercial Union Assur. Co., 18 S. D. 632, 101 N. W. 1074; Phenix Ins. Co. v. 
Perkins, 19 S. D. 59, 101 N. W. 1110. ss sat 
State auditor not authorized to insert stipulations in insurance policy in conflict with 
existing law. Vesey v. Commercial Union Assur. Co., 18 S. D. 632, 101 N. W. 1074. 
ey of agreement to abide by decision of tribunal of associations or corporations, 
49 L.R.A. 372. 
Effect on running of limitations of agreement not to plead the statute. 16 L.R.A.(N.S.) 
645. 
Applicability to existing contracts of statute avoiding contractual stipulations limit- 
ing time for action. 38 L.R.A.(N.S.) 1016. . 
ntract requiring servant to elect between acceptance of benefits out of a relief 
fund and a prosecution of his claim in an action for damages. 11 L.R.A.(N.S.) 182. 
Validity of provision in contract of railroad relief department for forfeiture of 
benefits in case of suit against company for damages. 10 L/R.A.(N.S.) 198. 
Reasonableness of the time fixed in a contract of shipment of live stock for pres- 
entation of claim for damages. 7 L.R.A.(N.S.) 1041. ; : 
Validity of stipulation in carrier’s contract requiring notice of loss within a specified 
time, as applied to loss due to carrier’s negligence. 17 L.R.A.(N.S.) 628. ; 
Validity of contract limiting time for bringing action, or for presentation of claims, 
for damages, where statute or constitution prohibits carrier from limiting its common- 
law liability. 13 L.R.A.(N.S.) 753. ; 
Conflict of laws as to contract fixing period for bringing action against carrier. 18 
L.R.A.(N.S.) 883. ; 
§ 5928. In restraint of business void. Every contract by which any one 1s 
restrained from exercising a lawful profession, trade or business of any kind, 
otherwise than as provided by the next two sections, is to that extent void. 
[R. C. 1905, § 53872; Civ. C. 1877, § 959; R. C. 1899, § 3926.] 
Sale of good will of firm must be with authority or ratification of all members. 
Griffing v. Dunn, 23 S. D. 141, 120 N. W. 890. 
As to what constitutes breach of contract to refrain from certain business on sale of 
good will. Brown v. Edsall, 23 S. D. 610, 122 N. W. 658. ; 
Agreement not to engage in certain business made by former partner some time after 
dissolution, without sale of good will, void. Prescott v. Bidwell, 18 S. D. 64, 99 N. W. 93. 
Agreement to refrain from doing business without sale of good will is void. Mapes 
v. Metcalf, 10 N. D. 601, 88 N. W. 713. 
As to what constitutes breach of contract and sale of good will made on dissolution 
of partnership. Siegel v. Marcus, 18 N. D. 214, 20 L.R.A.(N.S.) 769, 119 N. W. 358. 
ontracts in restraint of trade. 7 Am. Dec. 743; 92 Am. Dec. 751; 35 Am. Rep. 269; 
74 Am. St. Rep. 235. 
Validity of contracts in restraint of trade without limitation of place. 22 L.R.A. 673. 
Contract by selling shareholder not to engage in business in competition with corpo- 
ration. 23 L.R.A.(N.S.) 506. ; 
Validity of contract giving one an exclusive right to handle goods in a given locality. 
9 L.R.A.(N.S.) 501. 
Validity of agreement to patronize particular concern exclusively. 42 L.R.A.(N.S.) 
843. 
Validity of stipulation to discontinue, or not to engage in, a particular business, when 
not ancillary to a lawful contract. 6 L.R.A.(N.S.) 847. 
Effect of incorporation of business by persons contracting not to engage in cer- 
tain business. 9 L.R.A.(N.S.) 979. . 
Validity and effect of agreement among banks to prevent competition for deposits 
of public money. 14 L.R.A.(N.S.) 1052. 
Validity of contract to employ union labor only. 2 L.R.A.(N.S.) 292. 
Validity of agreement by employe not to engage in business in competition with 
employer. 6 L.R.A.(N.S.) 892. 
Validity of contract restraining practice of one’s profession after expiration of term 
of service with another. 26 L.R.A.(N.8.) 961. 
Validity of agreement in restraint of trade or profession as affected by its territorial 
nel 24 L.R.A.(N.S.) 913. 
to similar provision in Cal. Civ. Code, § 1673, see Prior v. Diggs, 3 Cal. Unrep. 
565, 31 Pac. 155; Vulcan Powder Co. v. Hercules Powder Co., 96 Cal. 510, 31 Am. St. 
Rep. 242, 31 Pac. 581; Brown v. Kling, 101 Cal. 295, 35 Pac. 995; City Carpet Beating 
Works v. Jones, 102 Cal. 506, 36 Pac. 841; Gregory v. Spieker, 110 Cal. 150, 52 Am. 
St. Rep. 70, 42 Pac. 576; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 35 
L.R.A. 309, 56 Am. St. Rep. 119, 47 Pac. 582; Meyers v. Merillion, 118 Cal. 352, 50 Pac. 
662; Merchants’ Ad»Sign Co. v. Sterling, 124 Cal. 429, 46 L.R.A. 142, 71 Am. St. Rep. 
94. 57 Pac. 468; Franz v. Bieler, 126 Cal. 176, 56 Pac. 249, 58 Pac. 466; Dodge Sta- 
tionery Co. v. Dodge, 145 Cal. 380, 78 Pac. 879. 
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§ 5929. Good will excepted. One who sells the good will of a business may 
agree with the buyer to refrain from carrying on a similar business within a 
specified county, city or a part thereof, so long as the buyer or any person 
deriving title to the good will from him carries on a like business therein. 
[R. C. 1905, § 5878; Civ. C. 1877, § 960; R. C. 1899, § 3927.] 

As to similar provision in Cal. Civ. Code, § 1674, see Vulcan Powder Co. v. Hercules 
Powder Co., 96 Bl. 510, 31 Am. St. Rep. 242, 31 Pac. 581; Brown v. Kling, 101 Cal. 
295, 35 Pac. 995; City Carpet Beating, etc., Works v. Jones, 102 Cal. 506, 36 Pac. 841; 
Ragsdale v. Nagle, 106 Cal. 332, 39 Pac. 628; Gregory v. Spieker, 110 Cal. 150, 52 
Am. St. Rep. 70, 42 Pac. 576; Meyers v. Merillion, 118 Cal. 352, 50 Pac. 662; Merchants 
Ad-Sign Co, v. Sterling, 124 Cal. 429, 46 L-R.A. 142, 71 Am. St. Rep. 94, 57 Pac. 468; 
Dodge Stationery Co. v. Dodge, 145 Cal. 380, 78 Pac. 879. ~ 

§ 5930. Partners excepted. Partners may upon or in anticipation of a dis- 
solution of the partnership agree that none of them will carry on a similar 
business within the same city or town where the partnership business has 
been transacted, or within a specified part thereof. [R. C. 1905, § 5374; Civ. C. 
1877, ae R. C. 1899, § 3928.] 


to similar Provo in Cal. Civ. Code, § 1675, see City Carpet Beating, etc., Works 
v. Jones, 102 Cal. 506, 36 Pac. 841; Meyers v. Merillion, 118 Cal. 352, 50 Pac. 662. 


§ 5931. In restraint of marriage void. Every contract in restraint of the 
marriage of any person, other than a minor, is void. [R. C. 1905, § 5375; 
Civ. C. 1877, § 962; R. C. 1899, § oeem | 

Contracts in restraint of marriage. 49 L.R.A.(N.S.) 633. 


ARTICLE 9.— RESCISSION OF CONTRACTS. 


§ 5932. How extinguished. A contract may be extinguished in like manner 
with any other obligation and also in the manner prescribed by this article. 
[R. C. 1905, § 5376; Civ. C. 1877, § 963; R. C. 1899, § 3930.] 


Written contract for sale and purchase of realty may be waived, annulled and ex- 


tinguished by parol. Mohon v. Leech, 11 N. D. 181, 90 N. W. 807; Wadge v. Kittleson, 
12 N. D. 452, 97 N. W. 856. 


A written contract for sale of real estate may be annulled by eee or abandoned by 
the parties thereto. Haugan v. Skjervheim, 13 N. D. 616, 102 N. W. 311. 
As to similar provision in Cal. Civ. Code, § 1682, see Griswold v. Pieratt, 110 Cal. 
259, 42 Pac. 820. ; ; 
§ 5933. Extinguished by rescission. A contract is extinguished by its 


rescission. [R. C. 1905, § 5377; Civ. C. 1877, § 964; R. C. 1899, § 3931.] 


Rescission of contracts and cancellaticn of deed is left to court of equity. Thompson 
v. Hardy, 19 S. D. 91, 102 N. W. 299. 


As to similar provision in Cal. Civ. Code, § 1688, see Schroeder v. Wittram, 66 Cal. 
636, 6 Pac. 737; Wilcox v. Lattin, 93 Cal. 588, 29 Pac. 226. 


§ 5934. When rescission permitted. A party to a contract may rescind the 
same in the following cases only: 

1. If the consent of the party rescinding, or of any party jointly con- 
tracting with him was given by mistake or obtained through duress, menace, 
fraud or undue influence exercised by or with the connivance of the party 
as to whom he rescinds or of any other party to the contract jointly interested 
with such party. 

2. If through the fault of the party as to whom he rescinds the considera- 
tion for his obligation fails in whole or in part. 

3. If such consideration becomes entirely void from any cause. 

4. If such consideration before it is rendered to him fails in a material 
respect from any cause; or, 

5. By consent of all of the other parties. [R. C. 1905, § 5378; Civ. C. 1877, 
§ 965; R. C. 1899, § 3932.] 


As to when party may rescind contract by his own act. Miller v. Shelburn, 15 N. D. 
182, 107 N. W. 51. 

Written lease is rescinded by lessee’s written notice and lessor’s acceptance of its 
termination. Stott v. Chamberlain, 21 8. D. 520, 114 N. W. 683. 

Action to rescind may be brought at any time when offer to rescind has been made 
with reasonable promptness. Hilton v. Advance Thresher Co., 8 S. D. 412, 66 N. W. 816. 

Rescission of contract for erection of building by owner; contractor’s remedy for. 
Davis v. Bronson, 2 N. D. 300, 50 N. W. 836, 33 Am. St. Rep. 783, 16 L.R.A. 655. 
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Fe bid aby ar Ptdaeay cause a contract of purchase before rere A is rar a 
contract price, s are offered. Dowa Mfg. Co. v. Hi : 
547, 91 N. W330. , eae . gin ms 

Right of rescission of contract which is void because made on Sunday. 17 L.R.A. 779. 
_ pee nding in equity where there is no actual fraud, accident or mistake. 15 Am. 

ec. : 

When, how and by whom may rescission be made. 50 Am. Dec. 672; 74 Am. Dec. 657. 

As to similar provision in Cal. Civ. Code, § 1689, see Hallidie v. Sutter Street R. Co., 
63 Cal. 575; Schroeder v. Wittram, 66 Cal. 636, 6 Pac. 737; Burkle v. Levy, 70 Cal. 
250, 11 Pac. 643; Fish v. Benson, 71 Cal. 428, 12 Pac. 454; Lawrence v. Gayetty, 78 
Cal. 126, 12 Am. St. Rep. 29, 20 Pac. 382, 17 Mor. Min. ‘Rep. 169; Colton v. Stanford, 82 
Cal. 351, 16 ‘Am. St. Rep. 137, 23 Pac. 16; Wilcox v. Lattin, 93 Cal. 588, 29 Pac. 226; 
Loaiza v. Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; 
Joshua ere: Mach. Works v. American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St 
Rep. 33, 24 Pac. 1018; Dobinson v. McDonald, 92 Cal. 33, 27 Pac. 1098; Steinhart v. 
National Bank, 94 Cal. 362, 28 Am. St. Rep. 132, 29 Pac. 717; Dolliver v. Dolliver, 94 
Cal. 642, 30 Pac. 4; Toby v. Oregon P. R. Co., 98 Cal. 490, 33 Pac. 550; Jurgens v. New 
York L. Ins. Co., 114 Cal. 161, 45 Pac. 1054, 46 Pac. 386; Westerfeld v. New York L. 
Ins. Co., 129 Cal. 68, 58 Pac. 92, 61 Pac. 667; Richter v. Union Land & Stock Co., 129 
Cal. 367, 62 Pac. 39; Schweikert v. Seavey, 6 Cal. Unrep. 554, 62 Pac. 600; Owen v. 
Pomona Land & Water Co., 131 Cal]. 530, 63 Pac. 850, 64 Pac. 253; Smith v. Blandin, 133 
Cal. 441, 65 Pac. 894; Wingerter v. San Francisco, 134 Cal. 547, 86 Am. St. Rep. 294, 
66 Pac. 730; Kimball v. ‘lripp, 136 Cal. 631, 69 Pac. 428; Latimer v. Capay Valley 
Land Co., 137 Cal. 286, 70 Pac. 82. 

1, Fraudulent representations to stranger not ground for rescission, unless brought 
to knowledge of party seeking to rescind. Tootle v. Petrie, 8 8S. D. 19, 65 N. W. 43. 

One receiving policy of hail insurance,.after retaining it for full season covered by its 
oe cannot rescind for fraud. N. W. Hail Ins. Co. v. Fleming, 12 S. D. 36, 80 N. W. 

‘Rescission of contract for sale of land on ground of fraud. Rasmussen v. Reedy, 14 
8S. D. 15, 84 N. W. 205. 

Vendor fraudulently od deta property to be his when he knows it belongs to 
stranger may rescind. Hull v. Caldwell, 3 S. D. 451, 54 N. W. 100. 

Party may rescind contract procured from him by fraud. Nat. Bank v. Taylor, 5 
S. D. 99, 58 N. W. 297. 

Widow ey rescind agreement made under mistake to take less portion of husband’s 
estate than she had right to. Griffing v. Gilason, 21 S. D. 56, 109 N. W. 646, 

Reformation or rescission of contract because of mistake of law as to its effect. 28 
L.R.A.(N.S.) 900. 

Rescission for fraud of compromise of void, invalid or unfounded claim. 25 
L.R.A.(N.S.) 308. 

Ignorance or carelessness as affecting the right to equitable relief from a contract 
by which one had been overreached. 5 L.R.A.(N.S.) 799. 

Relief in equity against contract procured by threat to prosecute relative. 26 L.R.A. 
52; 20 L.R.A.(N.S.) 489; 37 L.R.A.(N.S.) 539. 

Jurisdiction of equity to relieve from fraud affecting real property in another state 
or country. 69 L.R.A. 686. 

Relief in equity against bona fide holder of note obtained by fraud. 36 L.R.A. 465. 

False statements as to use to which property is to be put as ground for rescission of 
deed. 32 L.R.A.(N.S.) 127. 

Right, as against subsequent bona fide purchaser, to avoid deed because of false im- 
pression, induced by fraud, as to contents or character of paper signed. 36 L.R.A.(N.S.) 
537. 

Expression of opinion as ground for rescission. 35 L.R.A. 434. 

Rescission for fraud and misrepresentation in procuring subscription to stock. 33 
L.R.A. 721. 

Fraud as a ground of relief from subscription to stock after insolvency of corporation. 
31 L.R.A.(N.S.) 900. 

Right of seller to reclaim goods as against assignee for creditors or trustee in bank- 
ruptcy of buyer, who procured them by false representations. 17 L.R.A.(NS.) 1032. 

hat misrepresentations will afford ground for rescinding a sale of books. 22 
L.R.A.(N.S.) 1210. 

2. Breach of warranty as entitling buyer to rescind agreement for sale. Poirier Mfg. 
Co. v. Kitts, 18 N. D. 556, 120 N. W. 558. 

Vendee rescinding for breach of warranty may sue for amount of unpaid negotiable 
note given for purchase price. Canham v. Plano Mfg. Co., 3 N. D. 229, 55 N. W. 583. 

Right to rescind or abandon contract because of default or inability of other party to 
perform. 30 L.R.A. 33. 

Conditions precedent to rescission of contract for other party’s default. 30 L.R.A. 36. 

Right to rescind for failure or inability of other party to perform within time desig- 
nated, where time is not of the essence of the contract. 21 L.R.A.(N.S.) 691. 
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Right to rescind contract because of anticipated inability of other party to complete 
the same within the time limit. 41 L.R.A.(NS.) 60. 

Right of purchaser to reject goods for breach of warranty. 27 L.R.A.(N.S.) 914. 

Right of purchaser of goods deliverable in installments to rescind the contract for 
breach of warranty as to quality. 38 L.R.A.(N.S.) 539. ; 

Acceptance of portion of installment, as affecting right to rescind continuing contract 
for failure to deliver whole. 21 L.R.A.(N.S.) 864. ; 

Waiver by use of right to rescind for breach of warranty or noncompliance with con- 
tract. 36 L.R.A.(N.S.) 468. 

8. Total failure of consideration as entitling party to rescind contract. Block v. 
Donovan, 13 N. D. 1, 99 N. W. 72. 

Zane to rescind the taking of worthless paper. 10 L.R.A.(N.S.) 553. 


escission may be had on failure of material part of consideration. Fletcher v. 
Arnett, 4 S. D. 615, 57 N. W. 915. 


Failure of consideration as a defense. 13 Am. Dec. 378. 
Implied power of agent to assent to rescission of contract. 37 L.R.A.(N.S.) 91. 


§ 5935. When permitted notwithstanding stipulation for compensation. A 
stipulation that errors of description shall not avoid a contract or shall be 
the subject of compensation, or both, does not take away the right of 
rescission for fraud, nor for mistake, when such mistake is in a matter 
essential to the inducement of the contract and is not capable of exact and 


entire compensation. [R. C. 1905, § 5379; Civ. C. 1877, § 966; R. C. 1899, 
§ 3933. | 


§ 5936. Rules governing. Rescission when not affected by consent can be 
accomplished only by the use, on the part of the party rescinding, of reason- 
able diligence to comply with the following rules: 

1. He must rescind promptly upon discovering the facts which entitle him 
to rescind, if he is free from duress, menace, undue influence or disability 
and is aware of his right to rescind; and, 


2. He must restore to the other party everything of value which he has 
received from him under the contract; or must offer to restore the same upon 
condition that such party shall do likewise, unless the latter is unable or 


positively refuses to do so. [R. C. 1905, § 5380; Civ. C. 1877, § 967; R. C. 
1899, § 3934.] 


Retention of note given by administrator to claimant against estate of decedent does 
not operate as waiver of rights under decree of distribution awarding claimant amount 
of note. Sjoli v. Hogenson, 19 N. D. 82, 122 N. W. 1008. 

Payments made prior to discovery of fraud do not prevent rescission. Grewing v. 
Minn. Machine Co., 12 S. D. 127, 80 N. W. 176. 

Upon rescission before commencement of performance, other party can only sue for 
damages; cannot complete contract and sue for whole amount. Davis v. Bronson, 2 
N. D. 300, 50 N. W. 836, 33 Am. St. Rep. 783, 16 L.R.A. 655. 

Purchaser must fully perform before recovery on rescission; payment of note not 
necessary when in hands of innocent purchaser. Fahey v. Esterly Co., 3 N. D. 220, 55 
N. W. 580, 44 Am. St. Rep. 554. 

Rescission of purchase of bank stock for fraudulent representation at time of purchase. 
Nat. Bank v. Taylor, 5 8S. D. 99, 58 N. W. 297. 

Fraud must not only have been believed, but acted upon, to rescind. Sioux Bank v. 
Kendall, 6 S. D. 543, 62 N. W. 377. 

Affirmance in part on discovery of deceit as validating entire contract. Beare v. 
Wright, 14 N. D. 26, 69 L.R.A. 409, 1083 N. W. 632, 8 A. & E. Ann. Cas. 1057. 

As to similar provision in Cal. Civ. Code, § 1691, see Marston v. Simpson, 54 Cal. 
189, 13 Mor. Min. Rep. 36; Burkle v. Levy, 70 Cal. 250, 11 Pac. 643; Wilson v. Sturgis, 
71 Cal. 226, 16 Pac. 772; Bailey v. Fox, 78 Cal. 389, 20 Pac. 868; Loaiza v. Superior 
Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; More v. Calkins, 
85 Cal. 177, 24 Pac. 729; Hammond v. Wallace, 85 Cal. 522, 20 Am. St. Rep. 239, 24 
Pac. 837; Stratton v. California Land & Timber Co., 86 Cal. 353, 24 Pac. 1065; Benson 
v. Shotwell, 87 Cal. 49, 25 Pac. 249; Dobinson v. McDonald, 92 Cal. 33, 27 Pac. 1098; 
Delano v. Jacoby, 96 Cal. 275, 31 Am. St. Rep. 201, 31 Pac. 290; Toby v. Oregon P. R. 
Co., 98 Cal. 490, 33 Pac. 550; Gamble v. Tripp, 99 Cal. 223, 33 Pac. 851; Marten v. 
Paul O. Burns Water Co., 99 Cal. 358, 33 Pac. 1107; Merrill v. Merrill, 103 Cal. 287, 
35 Pac. 768, 37 Pac. 392; Maddock v. Russell, 109 Cal. 417, 42 Pac. 139; Bancroft v. 
Bancroft, 110 Cal. 374, 42 Pac. 896; Rohrbacher v. Kleebauer, 119 Cal. 260, 51 Pac. 341; 
Wilder v. Beede, 119 Cal. 646, 51 Pac. 1083; Glock v. Howard & W. Colony Co., 123 
Cal. 1, 43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 718; Whyte v. Rosencrantz, 123 Cal. 
634, 69 Am. St. Rep. 90, 56 Pac. 436; Wolfe v. Titus, 124 Cal. 264, 56 Pac. 1042; 
Harrington v. Paterson, 124 Cal. 542, 57 Pac. 476; Westerfeld v. New York L. Ins. Co., 
129 Cai. 68, 58 Pac. 92. 61 Pac. 667; Schweikert v. Seavey, 6 Ca]. Unrep. 554, 62 Pac. 
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600; Phillips v. Sanger Lumber Co., 130 Cal. 481, 62 Pac. 749; Southern P. R. Co. v. 
Choate, 132 Cal. 278, 64 Pac. 292; Wills v. Porter, 132 Cal. 516, 64 Pac. 896. 

1. Necessity of contract being rescinded “ promptly.” Raymond v. Edelbrock, 15 N. D. 
231, 107 N. W. 194. 

Right to rescind waived by inexcusable failure to act for fifteen months. Smith v. 
Detroit & D. Gold Min. Co., 17 8. D. 413, 97 N. W. 7. ; 
rte ea return property before rescission. McMahon v. Plummer, 6 D. 42, 50 

Must restore, or offer to restore, everything of value received. Johneon v. Burnside, 
3 8. D.. 230, 52 N. W. 1057; Stackpole v. Dakota Loan & Trust Co., 10 S. D. 389, 73 
N. W. 258; Lovell v. McCaughey, 8 8. D. 471, 66 N. W. 1085. 

Necessity of restoring benefits received under sale contract on rescission thereof. 
Moline Plow Co. v. Bostwick, 15 N. D. 658, 109 N. W. 928. 

Party rescinding must offer to other party any proceeds or fruits of transaction in 
his possession. Anderson v. Bank, 4 N. D. 182, 59 N. W. 1029; N. W. Hail Ins. Co. 
v. Fleming, 12 8. D. 36, 80 N. W. 147. 

If vendor’s consent to contract was obtained through fraud, he could rescind only by 
restoring to purchaser everything he received under contract. Sullivan v. Bromley, 26 
S. D. 147, 128 N. W. 586. 

Complaint alleging purchase by plaintiff of stock through false representations made 
by defendant, and that plaintiff tendered back the stock and demanded consideration, 
but that defendant refused to return same, and tendering back stock, states cause of 
action. Sweeney v. United Underwriters Co., 25 S. D. 1, 124 N. W. 1107. 

Maker can defend against note without rescinding or offering to return worthless 
property for which note was given. National Bank v. Sherman, 23 S. D. 8, 119 N. W. 
1010. 

Duty to place other party in statu quo. 30 L.R.A. 44. 

——on rescission of contract for sale of land. 30 L.R.A. 66. 
aed for returning consideration in order to disaffirm infant’s contract. 26 

. 177. 

Duty to restore or tender back what has been received. 1 L.R.A.(N.S.) 379. 

Return or tender of consideration for release of claim for personal injuries set aside 
on ground of fraud. 35 L.R.A.(N.S.) 660. 

Return of consideration as condition of defending against contract because made on 
Sunday. 5 L.R.A.(N.S.) 295. 

Necessity of returning in specie all. or part of, product received from land under a 
contract in relation thereto as a condition of rescinding contract. 25 L.R.A.(N.S.) 1302. 

Effect of inability to restore to statu quo on right to rescind stock subscription for 
fraud. 33 L.R.A. 725. 


ARTICLE 10.— ALTERATION AND CANCELLATION OF CONTRACTS. 


§ 5937. How oral contract altered. A contract not in writing may be 
altered in any respect by consent of the parties in writing without a new 
consideration and is extinguished thereby to the extent of the alteration. 
[R. C. 1905, § 5381; Civ. C. 1877, § 968; R. C. 1899, § 3935.] 

§ 5938. How written contract altered. A contract in writing may be 
altered by a contract in writing or by an executed oral agreement and not 


otherwise. [R. C. 1905, § 5382; Civ. C. 1877, § 969; R. C. 1899, § 3936. ] 

On right to modify contract in writing by subsequent contract. Manganese Steel 
Safe Co. v. First State Bank, 28 S. D. 426, 134 N. W. 886. 

Modification of contract in writing for sale of land is not deemed binding unless 
ee is also in writing. Minder & J. Land Co. v. Brustuen, 24 S. D. 537, 124 

~ W. 723. 

Does not prevent admission of oral evidence to show that contract is invalid because 
of usury. Fellows v. Christensen, 28 S. D. 353, 133 N. W. 814. 

Oral modification of written contract employing broker to sell land is not executed 
so as to be binding until payment has been made under oral modification. Share v. 
Coats, 29 S. D. 603, 137 N. W. 402. 

Evidence of oral conversations between parties relative to defective condition of plain- 
tiffs title was inadmissible for purpose of showing modification of written contract to 
sell land. McCulloch v. Bauer, 24 N. D. 109, 139 N. W. 318. 

In action on written contract, action by defendant for directed verdict on ground 
that modification of agreement relied on by plaintiff was not in writing, was insuffi- 
aa to preserve objection under this section. Woods v. Stacy, 28 8. D. 214, 132 N. W. 

Written agreement may be abrogated by subsequent oral agreement fully executed. 
Fletcher v. Nelson, 6 N. D. 94, 69 N. W. 53. 

Time of payment in written agreement may be enlarged or suspended by executed 
he a but not by one entirely promissory. Foster v. Furlong, 8 N. D. 282. 78 
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oe e is executed when object is performed. Mettel v. Gales, 12 §. D. 632, 82 
. W. 181. 

Where note given to bank cashier and transferred to bank is renewed by makers in 
name of bank, such renewal note is subject to any defense against original note. Black 
Hills Nat. Bank v. Kellogg, 4 S. D. 312, 56 N. W. 1071. 

Unexecuted agreement to take mortgage as security for identical debt will not defeat 
mechanic’s lien. Barnard & Leas Mfg. Co. v. Galloway, 5 S. D. 205, 58 N. W. 565. 

Parol modification of written contract must be clear and satisfactory. Buttz v. 
Colton, 6 D. 306, 43 N. W. 717. 

As to when oral proof of modified contract is admissible in action to recover purchase 
price. Reeves v. Bruening, 13 N. D. 157. 

Written lease is rescinded by lessee’s written notice and lessor’s acceptance of its 
termination. Stott v. Chamberlain, 21 S. D. 520, 114 N. W. 683. 

Written contract for sale of real estate cannot be modified by unexecuted oral agree- 
ment as to performance. Cughan v. Larson, 13 N. D. 373, 100 N. W. 1088. 

As to written contract being altered by executed parol agreement. Beuesh v. Travel- 
ers’ Ins. Co., 14 N. D. 39, 103 N. W. 405. 

Necessity of oral modification of written contract being executed. Annis v. Burnham, 
15 N. D. 577, 108 N. W. 549. 

Executed oral agreement by mortgagee to take other chattels in place of mortgaged 
chattels prevents conversion on refusal to deliver on demand. Catlett v. Stokes, 21 8. D. 
108, 110 N. W. 84. 

Note given in part purchase price of land, containing clause reading “less tax on 
land for 1906” was binding upon vendor as modification of land contract, when he 
accepted it, and bound him to pay taxes. Kimm v. Wolters, 28 8S. D. 255, 133 N. W. 277. 

As to similar provision in Cal. Civ. Code, § 1698, see Erenberg v. Peters, 66 Cal. 114, 
4 Pac. 1091; Taylor v. Soldati, 68 Cal. 27, 8 Pac. 518; Tapia v. Demartini, 77 Cal. 383, 
11 Am. St. Rep. 288, 19 Pac. 641; Smith v. Taylor, 82 Cal. 533, 23 Pac. 217; Guidery 
v. Green, 95 Cal. 630, 30 Pac. 786; Benson v. Shotwell, 103 Cal. 163, 37 Pac. 147; 
Thompson v. Gorner, 104 Cal. 168, 43 Am. St. Rep. 81, 37 Pac. 900; Heim v. Butin, 
5 Cal. Unrep. 19, 40 Pac. 39; Dunn v. Price, 112 Cal. 46, 44 Pac. 354; Platt v. Butcher, 
112 Cal. 634, 44 Pac. 1060; Bradford Invest. Co. v. Joost, 117 Cal. 204, 48 Pac. 1083; 
Anderson v. Johnston, 120 Cal. 657, 53 Pac. 264; Stockton Combined Harvester & Agri. 
Works v. Glens Falls Ins. Co., 121 Cal. 167, 53 Pac. 565; Hochstein v. Berghauser, 123 
Cal. 681, 56 Pac. 547; Mackenzie v. Hodgkin, 126 Cal. 591, 77 Am. St. Rep. 209, 59 
Pac. 36; Henehan vy. Hart, 127 Cal. 656, 60 Pac. 426; Main Street & Agri. Park R. Co. 
v. Los Angeles Traction Co., 129 Cal. 301, 61 Pac. 937; Harloe v. Lambie, 132 Cal. 133, 
64 Pac. 88. 

§ 5939. Destruction by consent extinguishes as to all consenting. The 
destruction or cancellation of a written contract or of the signature of the 
parties liable thereon with intent to extinguish the obligation thereof, extin- 
guishes it as to all of the parties consenting to the act. [R. C. 1905, § 5383; 
Civ. C. 1877, § 970; R. C. 1899, § 3937.] 

As to similar provision in Cal. Civ. Code, § 1699, see Brock v. Pearson, 87 Cal. 581, 
25 Pac. 963. 

§ 5940. Extinguished as to one and not all. The intentional destruction, 
cancellation or material alteration of a written contract by a party entitled 
to any benefit under it, or with his consent, extinguishes all the executory 
obligations of the contract in his favor against parties who do not consent 
to the act. [R. C. 1905, § 5384; Civ. C. 1877, § 971; R. C. 1899, § 3938.] 

Burden is on party claiming alteration in instrument to show that it is material and 
yeeduene to execution and delivery. Foly-Wadsworth Co. v. Solomon, 9 8S. D. 511, 
70 N. W. 639. 

Note fraudulently altered after delivery, null and void as to maker. First Nat. Bank 
v. Laughlin, 4 N. D. 391, 61 N. W. 473. 

Insertion of place of payment by clerk not a void note. Port Huron Engine Co. v. 
Sherman, 14 S. D. 461, 85 N. W. 1008. 

Adding $60 to a $1,000 note is a material alteration. Wyckoff v. Johnson, 2 S. D. 
91, 48 N. W. 837. 

Alteration made by stranger without consent of holder. Landauer v. Sioux Falls Imp. 
Co., 10 S. D. 205, 72 N. W. 467. 

Unauthorized change in note of place of pe by payee’s clerk subsequently erased 
not prevent recovery. Acme Harv. Co. v. Butterfield, 12 8S. D. 91, 80 N. W. 170. 

§ 5941. Destruction of one duplicate not within last section. When a con- 
tract is executed in duplicate an alteration or destruction of one copy while 
the other exists is not within the provisions of the last section. [R. C. 1905, 
§ 5385; Civ. C. 1877, § 972; R. C. 1899, § 3939.] 
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CHAPTER 56. 
OBLIGATIONS IMPOSED BY LAW. 


§ 5942. To abstain from injuring another’s person or property. Every 
person is bound without contract to abstain from injuring the person or prop- 
erty of another or infringing upon any of his rights. [R. C. 1905, § 5386; 
Civ. C. 1877, § 973; R. C. 1899, § 3940.] | 

ne to debt and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227, 
97 N. W. 557. 

§ 5943. Damages for deceit. One who willfully deceives another with intent 
to induce him to alter his position to his injury or risk is liable for any dam- 
age which he thereby suffers. [R. C. 1905, § 5387; Civ. C. 1877, § 974; R. C. 
1899, § 3941.] 

Vendor liable for willful deception in sale of county warrant. Parker v. Ausland, 13 
8. D. 169, 82 N. W. 402. 

School officer fraudulently ee school warrant liable to an innocent purchaser. 
Whitbeck v. Sees, 10 S. D. 417, 73 N. W. 915. 

As to measure of damages for deceit. Beare vy. Wright, 14 N. D. 26, 69 L.R.A. 409, 
103 N. W. 632, 8 A. & E. Ann. Cas. 1057. 

Fraud must not only have been believed, but have been acted apon to entitle recovery 
of damages. First Nat. Bank v. North, 2 S. D. 480, 51 N. W. 96; Sioux Bank v. 
Kendall, 6 8. D. 543, 62 N. W. 377. 

Actions for false representations. 20 Am. Dec. 626, 18 Am. St. Rep. 555. 

Recovery for injuries suffered from acting upon false representations. 88 Am. Dec. 

2 


False representations in the sale of real estate. 2 Am. Dec. 77. 
Ean of damages for misrepresentations in the sale of real property. 123 Am. St. 
p. 776. 
Right to interest on damages for fraud and deceit. 28 L.R.A.(N.S.) 50. 
Right to interest on damages from fraud in gale of personalty. 28 L.R.A.(N.S.) 49. 
Damages recoverable for fraud and deceit in selling diseased animals. 34 L.R.A.(N.S.) 
697. 
Measure of damages for false representations in sale of real estate. 8 L.R.A.(NS.) 
804; 16 L.R.A.(N.S.) 818. 
Measure of damages for fraud in the exchange of property. 38 L.R.A.(N.S.) 465. 
As to similar provision in Cal. Civ. Code, § 1709, see Daley v. Quick, 99 Cal. 179, 


33 Pac. 859. 
§ 5944. Deceit defined. A deceit within the meaning of the last section is 
either: | 


1. The suggestion as a fact of that which is not true by one who does not 
believe it to be true. 

2. The assertion as a fact of that which is not true by one who has no 
reasonable ground for believing it to be true. 

3. The suppression of a fact by one who is bound to disclose it, or who gives 
information of other facts which are likely to mislead for want of communi- 
cation of that fact; or, 

4. A promise made without any intention of performing. [R. C. 1905, 
§ 5888; Civ. C. 1877, § 975; R. C. 1899, § 3942.] 

1. False statement as to cost, selling or market price of property, or as to offers there- 
for as fraud. 35 L.R.A.(N.S.) 175. 


2. Statements made without knowledge of falsity as ground for action for fraud. 
18 L.R.A.(N.S.) 379. 

Misstatement as to title to real property as fraud. 28 L.R.A.(NS.) 202; 39 
L.R.A.(N.S.) 1142. 

Expression of opinion as fraud. 35 L.R.A. 417. 

8. Landlord’s concealment of defects in premises as fraud. 34 L.R.A. 827. 

Concealment of defects in title to real property. 28 L.R.A.(N.S.) 207. 

Obligee’s concealment of facts on obtaining guaranty or surety. 21 L.R.A. 411. 

Concealment of facts by insured in case of Lloyd’s policies. 55 L.R.A. 202. 

4. Whether lack of reasonable expectation of being able to pay is equivalent, as a 
matter of law, to an intention not to pay. 6 L.R.A.(N.S.) 556. 


_§ 5945. When intent to defraud every one misled presumed. One who prac- 
tices a deceit with intent to defraud the public or a particular class of per- 
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sons is deemed to have intended to defraud every individual in that class 
who is actually misled by the deceit. [R. C. 1905, § 5389; Civ. C. 1877, § 976; 
R. C. 1899, § 3943. ] 

§ 5946. When thing obtained without consent must be restored. One who 
obtains a thing without consent of its owner or by a consent afterwards 
rescinded, or by an unlawful exaction which the owner could not at the time 
prudently refuse must restore it to the person from whom it was thus obtained, 
unless he has acquired a title thereto superior to that of such other person, 
or unless the transaction was corrupt and unlawful on both sides. [R. C. 
1905, § 5390; Civ. C. 1877, § 977; R. C. 1899, § 3944.] 

§ 5947. Without demand. Exception. The restoration required by the last 
section must be made without demand; except when a thing is obtained by 
mutual mistake, in which case the party obtaining the thing is not bound to 
return it until he has notice of the mistake. [R. C. 1905, § 5391; Civ. C. 1877, 
§ 978; R. C. 1899, § 3945.] 

§ 5948. Liability for willful act of negligence. Every one is responsible 
not only for the result of his willful acts, but also for an injury occasioned to 
another by his want of ordinary care or skill in the management of his prop- 
erty or person, except so far as the latter has willfully or by want of ordinary 
eare brought the injury upon himself. The extent of the liability in such 
eases is defined by articles 1 and 2 of chapter 110 on compensatory relief. 
[R. C. 1905, § 5392; Civ. C. 1877, § 979; R. C. 1899, § 3946.] 


Negligence a question for both court and jury. Alt v. Ry. Co. 5 S. D. 20, 57 N. W. 
1126. 

Question of negligence for jury when reasonable men might draw different conclusions 
from facts. Heckman v. Evenson, 7 N. D. 173, 73 N. W. 427. 

Presumptive negligence under statute. Johnson v. Ry. Co., 1 N. D. 354, 48 N. W. 
227; Kelsey v. Ry. Co., 1 S. D. 80, 45 N. W. 204. : 

Statutory Ian ye as to negligence of trainmen; when overcome. Keilbach v. 
Ry. Co., 11 S. D. 468, 78 N. W. 951. 

Presumptive negligence, when overcome, warrants direction of verdict. Hebron v. 
Ry. Co., 4 8S. D. 538, 57 N. W. 494; Harrison v. Ry. Co., 6 S. D. 100, 60 N. W. 405; 
Lewis v. Ry. Co. 7 8. D. 183, 63 N. W. 781. 


<a of damages for loss by negligence. Johnson v. Ry. Co., 1 N. D. 354, 48 
~ W. 227. 


Recovery of money paid by mistake, diligence must be shown. Fegan v. Great Nor. 
Ry. Co., 9 N. D. 30, 81 N. W. 39. 

Negligence in Fe arta of counsel; default will not be set aside and new trial 
granted. Minnehaha Nat. Bank v. Hurley, 13 8S. D. 18, 82 N. W. 87. 

Owner of building failing to exercise proper care in ascertaining condition responsible 
for injury caused by its fall. Patterson v. Schlitz Brewing Co., 16 8. D. 33, 91 N. W. 
336; Waterhouse v. Brewing Co., 12 S. D. 397, 81 N. W. 725, 48 L.R.A. 157. 

Loss by fire, proximate or remote cause. Gram vy. Ry. Co., 1 N. D. 252, 46 N. W. 
he te Pielke v. Ry. Co., 5 D. 444, 41 N. W. 669; Johnson v. Ry. Co., 1 N. D. 354, 48 

. W. 227. 

Spreading of fire set on one’s own land to land of another not evidence of negligence. 
Mattoon v. Ry. Co., 6 S. D. 196, 60 N. W. 740. 

Rule that negligence is presumed from fact that engine sets a fire is a rule of evi- 
dence and unaffected by allegations in complaints. Mathews v. Gt. Nor. Ry. Co., 7 
N. D. 81, 72 N. W. 1085. 

Contributory negligence not imputed to one damaged by prairie fire merely because 

erson familiar with locality might have escaped damane. McTavish v. Great Nor. 

y- Co., 8 N. D. 333, 79 N. W. 443. 

Suit to recover for grain destroyed by fire in elevator,— burden on elevator company 
to show that the grain was in elevator at time of loss. Marshall v. Andrews, 8 N. D. 
364, 79 N. W. 851. 

City liable for negligent construction of sewers and drains. Dell Rapids Mer. Co. v. 
Cy. of Dell Rapids, 11 S. D. 116, 75 N. W. 898, 74 Am. St. Rep. 783. 

de a of city in repair of sidewalks. Chacey v. City of Fargo, 5 N. D. 173, 
64 N. W. 932. 

City liable for negligence of officers in failing to repair sidewalks. Coleman v. City 
of Fargo, 8 N. D. 69, 76 N. W. 1051. 

City liable for negligence of officers in allowing snow and ice to accumulate upon 
sidewalks. Trost v. City of Casselton, 8 N. D. 534, 79 N. W. 1071. 
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ene near highway; injury to trespasser. Sanders v. Reister, 1 D. 151, 46 
-» W. 680. 

pee ligenee of third person driving horse not imputable to plaintiff. Ouverson v. 
City, 5 N. D. 281, 65 N W. 676. 

Cattle at large on owner’s responsibility. Williams v. By Co., 3 D. 168, 14 N. W. 97. 

Negligence of bank or collector in making collection. Plymouth Co. Bank v. Gilman, 
3 8. D. 170, 52 N. W. 869, 44 Am. St. Rep. 782. 

Father purchasing gun for son, with knowledge of son’s recklessness is liable for 
canes caused thereby. Johnson v. Glidden, 11 8. D. 237, 76 N. W. 933, 74 Am. St. 
ep. 795. 
fajury by railway to passenger. Saunders v. Ry. Co., 6 8. D. 40, 60 N. W. 148. 

Railroad company Hable for death of intoxicated passenger, carried by his station 
to the next, where he was put off and left out in the cold. aug v. Great Northern Ry. 
Co., 8 N. D. 23, 77 N. W. 97, 73 Am. St. Rep. 727, 42 L.R.A. 664. 

Ejectment of passen from train; right to ride by certain route. Church v. Ry. 
Co., 6 S. D. 235, 60 N. W. 854, 26 L.R.A. 616. 

ey. negligence of shipper riding in car with his property. Heumphreus v. 
Ry. Co., 8 8S. D. 103, 65 N. W. 466. 

Railway company responsible for negligence on its tracks regardless of title to right 
of way. Gram v. Ry. Co. 1 N. D. 252, 46 N. W. 972. 

oo way train to use care in approaching crossing. Bishop v. Ry. Co., 4 N. D. 536, 
. W. 605. 

Contributory negligence to turn horse loose beside railway track without fence, short 

uae before regular train time. Sinkling v. Ill Cent. Ry. Co., 10 8. D. 560, 74 N. W. 
029. 

Employers must furnish employes with reasonably safe and adequate machinery. 
Cameron v. Great Nor. Ry. Co., 8 N. D. 124, 77 N. W. 1016; Olgon v. Ry. Co., 12 S. D. 
326, 81 N. W. 634. 

Injury to switchman; question for jury. Bennett v. N. P. Ry. Co, 2 N. D. 112, 49 
N. W. 408, 13 L.R.A. 465; Boss v. N. P. Ry. Co. 2 N. D. 128, 49 N. W. 655, 33 Am. 
St. Rep. 756; Bennett v. Ry. Co., 3 N. D. 91, 54 N. W. 314. 

Master not liable for injury which servant could have avoided by reasonable care. 
Carlson v. Water Co., 8 S. D. 47, 65 N. W. 419. 

Conductor receiving a train in an improper condition, known to him, is guilty of 
contributory negligence. Cameron v. Great Nor. Ry. Co., 8 N. D. 618, 80 N. W. 885. 

Negligence of fellow servants. Ell v. Ry. Co., 1 N. D. 336, 48 N. W. 222, 12 L.R.A. 
97, 26 Am. St. Rep. 621. 

Negligence in manufacture and storage of gunpowder, nitro-glycerin, dynamite and 
other explosives. 29 L.R.A. 718. 

Violation of statute or ordinance relating to explosives as negligence per se giving 
right of private action. 48 L.R.A.(NS.) 879. 

Liability of manufacturer, packer or vendor to persons not in privity of contract, 
for injury from defects in article sold. 19 L.R.A.(N.S.) 923; 48 L.R.A.(NS.) 213. 
for injury caused by escape of dangerous substances stored on one’e premises. 
15 L.R.A.(NS.) 535. 
for dangerous condition of private grounds lying open beside highway or fre- 
quented path. 26 L.R.A. 687. 

for killing or injuring trespassers by means of spring guns, traps and other 
dangerous instruments. 29 L.R.A. 154; 24 LRA(NS.) 369. 
Duty of property owner to trespassing child. 32 L.R.A.(N.S.) 559. 
Doctrine of attractive nuisances. 19 L.R.A.(N.S.) 1094. 
Liability of owner for trespase of cattle. 22 L.R.A. 55. 
for injury done by animals fere nature. 11 L.R.A.(N.S.) 758; 16 L.R.A.(N\S.) 


£45. 


for injuries done by bees. 62 L.R.A. 133. 
for injuries inflicted by domestic animals other than dogs. 2 L.R.A.(N.S.) 1188. 

——of keeper of animal known to be dangerous as affected by absence of negligence 
on his part. 6 L.R.A.(NS.) 1164; 2 B. R. C. 14. 

——of one maintaining place of amusement for injury by animals. 42 L.R.A.(N:S.) 
1072. 

Scienter as condition of liability for damages by a trespassing dog. 25 L.R.A.(N.S.) 
691. 

What scienter is necessary to charge owner with liability for injury inflicted by dog 
to person or property of another. 24 L.R.A.(NS.) 458. 

Measure of damages for personal injury by dog. 37 L.R.A.(NS.) 865. 

Liability for setting fires which spread to property of others. 21 L.R.A. 255; 36 
L.R.A.(N.S.) 194. 

‘Duty of one not responsible for kindling of fire to prevent its spread from his 
premises. 6 L.R.A.(N.S.) 882. 

Negligence with respect to spark arrestera on threshing machine or similar stationary 
engines. 1 L.R.A.(N.S.) 530. 
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Liability of municipal corporation for fire set by sparks from steam roller engaged in 
repairing a street. 6 L.R.A.(N.S.) 1094; 20 L.R.A.(N.S.) 654. 
Negligence as to electric wires on or in buildings. 32 L.R.A. 400. 


Duty of company maintaining electric wire over or across private property. 34 
L.R.A.(N.S.) 1089. 


Duty of electric light company with respect to wiring or fixtures installed in private 
property. 13 L.R.A.(N.S.) 226; 20 L.R.A. 816. 


Liability for death of, or injury to travéler coming in contact with electric wire in 
highway. 31 L.R.A. 566; 22 L.R.A.(N.S.) 1169. 


Knowledge as element of master’s liability for injury to employe. 41 L.R.A. 33. 
Injury to servant received in obeying a direct command. 48 L.R.A. 753. 


Master’s liability for injury by defect in common tools. 13 L.R.A.(N.S.) 668; 40 
L.R.A.(N.S.) 832. 


Master’s duty of active inspection of instrumentalities when first used. 41 L.R.A. 70. 
Servant’s assumption of risk of master’s breach of statutory duty. 6 L.R.A.(N.S.) 
981; 19 L.R.A.(NS.) 646; 22 L.R.A.(NS.) 634; 33 L.R.A.(N.S.) 647. 


Employe’s right of action for employer’s violation of statute not expressly conferring 
right. 9 L.R.A.(N.S.) 376. 


As to similar provision in Cal. Civ. Code, § 1714, see Smith v. Whittier, 95 Cal. 279, 
20 Pac. 529, 


§ 5949. Other obligations. Other obligations are prescribed by the first 


forty-three chapters of this code. [R. C. 1905, § 5393; Civ. C. 1877, § 980; 
R. C. 1899, § 3947.] 


This section is R. C. 1905, § 5393, without change. But the interpolation of new 
chapters in the present compilation requires that the words “ first forty-three chapters ” 
must now be read, “chapters 1-4, inclusive; 6-12, inclusive; 14, 17, 18 and 20; 22-24, 
inclusive; 26—28, inclusive; 31; 33-53, inclusive.” 


CHAPTER 57. 
SALE. 


GENERAL Provisions, §§ 5950, 5951. 

. AGREEMENTS FOR SALE, §§ 5952-5960. 

. ForM OF THE Contract, §§ 5961-5964. 

. RIGHTS AND OBLIGATIONS OF THE SELLER. RIGHTS AND Dutizs BE- 
FORE DELIVERING, §§ 5965, 5966. : 

DELIVERY OF PERSONAL PROPERTY, §§ 5967-5972. 

WARRANTY OF PERSONAL PROPERTY, §§ 5973-5988. 

RIGHTS AND OBLIGATIONS OF THE BuyER, §§ 5989-5994, 

. SALE By AucTION, §§ 5995-6001. 

. WAIVER OF CaUsE OF ACTION, § 6002. 


ARTICLE 


WOIZAoe Bwrw lt 


ARTICLE 1.— GENERAL PROVISIONS. 


§ 5950. Sale defined. Sale is a contract by which for a pecuniary consid- 
eration called a price one transfers to another an interest in property. [R. C. 
1905, § 5394; Civ. C. 1877, § 981; R. C. 1899, § 3948.] 

Party has no right to rescind executed sale. Hull v. Caldwell, 3 S. D. 451, 54 N. W. 
100. 

Corporate club exchanging liquor with its member for checks bought of club is 
chargeable with selling liquor without license. State v. Mudie, 22 S. D. 41, 115 N. W. 
107. 

Purchaser of school land, receiving contract of sale on making first payment, has 
mterest therein subject to sale on execution. Brooke v. Eastman, 17 S. D. 339, 96 N. W. 
699. 

Bill of sale to son without consideration, for purpose of paying father’s creditors, is 
not a sale. Hall v. Feeney, 32 S. D. 541, 21 L.R.A.(N.S.) 513, 18 N. W. 1038. 

A contract whereby machinery is “ordered, purchased and sold,” and guaranteed, with 


title and right to possession retained by vendor, is agreement for sale. Baskerville v. 
Johnson, 20 S. D. 88, 104 N. W. 913. 


What constitutes a sale. 94 Am. St. Rep. 209. 

Differences between sales and bailments. 2 Am. St. Rep. 711. 

What constitutes a sale of intoxicating liquors. 8 L.R.A.(N.S.) 937; 11 L.R.A.(NS.) 
872; 21 L.R.A.(N.S.) 1008; 22 L.R.A.(N.S.) 560; 24 L.R.A.(N.S.) 268; 25 L.R.A.(N.S.) 
943; 28 L.R.A.(NS.) 334; 31 L.R.A.(NS.) 417. 
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What amounts to retail sale of liquor as distinguished from wholesale. 32 
L.R.A.(N.8.) 622. 

As to similar provision in Cal. Civ. Code, § 1721, see Borland v. Nevada Bank, 99 
Cal. 89, 37 Am. ge Rep. 32, 33 Pac. 737. 

§ 5951. Subject of sale. The subject of sale must be property the title to 
which can be immediately transferred from the seller to the buyer. [R. C. 
1905, § 5395; Civ. C. 1877, § 982; R. C. 1899, § 3949.] 

Sale of property not in existence. 4 Am. Dec. 560; 81 Am. St. Rep. 42. 
——of chattels by sample. 7 Am. Dec. 125. 

‘ When title to vessel or article to be built or manufactured passes by sale. 62 Am. 
ec. 65. ; 

When title of articles to be manufactured does not pass though payment has been 
made. 40 Am. Rep. 173. ; . 
As to similar provision in Cal. Civ. Code, § 1722, see Woolley v. Wickerd, 97 Cal. 
70, 31 Pac. 733. 


ARTICLE 2.—AGREEMENTS FOR SALE. 


§ 5952. Classified. An agreement for sale is either: 
1. An agreement to sell. 
2. An agreement to buy; or, ; 
3. A mutual agreement to sell and buy. [R. C. 1905, § 5396; Civ. C. 1877, 
§ 983; R. C. 1899, § 3950.] 
A contract whereby machinery is “ordered, purchased and sold,” and guaranteed, with 


title and right to possession retained by vendor, is agreement for sale. Baskerville v. 
Johnson, 20 §. D. 88, 104 N. W. 913. 


§ 5953. Agreement to sell defined. An agreement to sell is a contract by 
which one engages for a price to transfer to another the title to a certain 
thing. [R. C. 1905, § 5397; Civ. C. 1877, § 984; R. C. 1899, § 3951.] 


As to similar provision in Cal. Civ. Code, § 1727, see Hanson v. Slaven, 98 Cal. 377, 
33 Pac. 266. 


§ 5954. Agreement to buy. An agreement to buy is a contract by which 
one engages to accept from another and pay a price for the title to a certain 
thing. [R. C. 1905, § 5398; Civ. C. 1877, § 985; R. C. 1899, § 3952.) 

§ 5955. To sell and buy. An agreement to sell and buy is a contract by 
which one engages to transfer the title to a certain thing to another who 
engages to accept the same from him and to pay a price therefor. [R. C. 
1905, § 5399; Civ. C. 1877, § 986; R. C. 1899, § 3953.] 


As to similar provision in Cal. Civ. Code, § 1729, see Berry v. Kowalsky, 95 Cal. 
134, 29 Am. St. Rep. 101, 30 Pac. 202. 


§ 5956. What may be sold. Any property which if in existence might be 
the subject of sale may be the subject of an agreement for a sale whether in 
existence or not. [R. C. 1905, § 5400; Civ. C. 1877, § 987; R. C. 1899, § 3954.] 

§ 5957. Duty of seller of realty. An agreement to sell real property binds 
the seller to execute a conveyance in form sufficient to pass the title to the 
property. [R. C. 1905, § 5401; Civ. C. 1877, § 988; R. C. 1899, § 3955.] 


Tender of deed from third party, owner of land agreed to be conveyed, is not com- 
pliance with contract calling for deed from vendor. McVeety v. Harvey Mercantile Co., 
24 N. D. 245, 139 N. W. 586. 


As to similar provision in Cal. Civ. Code, § 1731, see Royal v. Dennison, 109 Cal. 
558, 42 Pac. 39. 


§ 5958. Duty on agreement to give usual covenants. An agreement on the 
part of a seller of real property to give the usual covenants binds him to 
Insert in the grant covenants of seizin, quiet enjoyment, further assurance, 
general warranty and against incumbrances. [R. C. 1905, § 5402; Civ. C. 
1877, § 989; R. C. 1899, § 3956.] 

§ 5959. Form of covenants. The covenants mentioned in the last section 
must be in substance as follows: 

The party of the first part covenants with the party of the second part 
that the former is now seized in fee simple of the property granted; that the 
latter shall enjoy the same without any lawful disturbance; that the same is 
free from all incumbrances; that the party of the first part and all persons 
acquiring any interest in the same through or for him will on demand execute 
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and deliver to the party of the second part, at the expense of the latter, any 
further assurance of the same that may be reasonably required; and that 
the party of the first part will warrant to the party of the second part all 
the said property against every person lawfully claiming the same. [R. C. 
1905, § 5403; Civ. C. 1877, § 990; R. C. 1899, § 3957.] 


Assumption of mortgage by grantee is original undertaking and distinct from con- 
tract of purchase. Moore v. Booker, 4 N. D. 543, 62 N. W. 607. 


§ 5960. Highways, railways, right of ways. No covenants of warranty shall 
be considered as broken by the existence of a highway or railway, or a right 
of way for either, upon the land conveyed by any instrument of conveyance, 
unless otherwise particularly specified in the deed, and whenever in any 
instrument of conveyance delivered, filed and recorded prior to the first day 
of January, 1896, the grantor has conveyed real property in this state, but 
has reserved or sought to reserve a right of way over or across the same for 
the future construction of any railroad or highway without specifically locat- 
ing or describing therein by metes and bounds such right of way, or proposed 
right of way, or by reference to permanent marks or monuments, such reserva 
tion shal] be void in all things, and such conveyance shall have the same effect 
as if no such -reservation had been made or attempted to have been made 
therein, unless at the time of the taking effect of this act the grantor or his 
or its successor in interest shall be in actual possession of, or shall have 
located and permanently marked said right of way, or shall have filed or 
caused to be filed within one year after the taking effect of this act, in the 
office of the register of deeds of the county wherein the land is situated, a 
plat describing such selection and such right of way, properly acknowledged 
so as to entitle the same to be recorded, and so as to readily distinguish and 
designate such right of way from the entire premises described in the con- 
veyance from which it was attempted to be reserved, or shall have begun 
within one year after the taking effect of this act, an action in a court of com- 
petent jurisdiction for the purpose of definitely determining and locating such 
right of way, and establishing his or its right thereto, and in such case shall 
have filed and recorded a proper notice of lis pendens in the office of the 
register of deeds of the county in which such land is located. [1907, ch. 251; 
R. C. 1905, § 5404; 1901, ch. 64.] 


ARTICLE 3.— FORM OF THE CONTRACT. 


§ 5961. Statute of frauds. Personal property. No sale of personal prop- 
erty or agreement to buy or sell it for a price of fifty dollars or more is 
valid unless: 

1. The agreement or some note or memorandum thereof is in writing and 
subscribed by the party to be charged or by his agent; or, 

2. The buyer accepts and receives part of the things sold or when it consists 
of a thing in action, part of the evidences thereof, or some of them; or, 

3. The buyer at the time of the sale pays a part of the price. [R. C. 1905, 
§ 5405; Civ. C. 1877, § 991; R. C. 1899, § 3958.] 

When contracts for sales of goods are within statute of frauds. 9 Am. Dec. 188. 

Contract to transfer personal property in consideration of services, as affected by 
statute of frauds relating to contracts for the sale of goods, etc. 16 L.R.A.(N.S.) 381. 

As to similar provision in Cal. Civ. Code, § 1739, see Jamison v. Simon, 68 Cal. 17, 
8 Pac. 502; Terney v. Doten, 70 Cal. 399, 11 Pac. 743; Flynn v. Dougherty, 91 Cal. 669, 
14 L.R.A. 230, 27 Pac. 1030. 

2. Oral agreement to oe goods for more than $50 not valid until voluntary 
receipt and acceptance of goods by buyer. Dinnie v. Johnson, 8 N. D. 153, 77 N. W. 
612. 

Delivery of part of property to buyer at time of contract to sell renders contract 
valia. Talbot v. Boyd, 11 N. D. 81, 88 N. W. 1026. 

Symbolic delivery by sample to satisfy statute of frauds. 70 L.R.A. 321. 

Acceptance and delivery of goods to satisfy statute of frauds. 49 Am. Dec. 325, 37 
Am. Rep. 16; 96 Am. St. Rep. 215; 10 L.R.A.(N.8.) 638. 
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neceps and acceptance to satisfy the statute of frauds when goods are in possession 
of purchaser at time of agreement. 11 L.R.A.(NS.) 1186; 20 L.R.A.(NS.) 498. 

3. Work in fitting up for delivery as payment of price to take the contract out of 
the statute of frauds. 15 L.R.A. (NS.) 654. 


§ 5962. Agreement to manufacture not within last section. An agreement 
to manufacture a thing from materials furnished by the manufacturer or by 
another person is not within the provisions of the last section. [R. C. 1905, 
§ 5406; Civ. C. 1877, § 992; R. C. 1899, § 3959.] 


That trees had to be dug and packed before delivery by seller did not bring sale 
within this section. Jones v. Pettigrew, 25 S. D. 432, 127 N. W. 538. | 

Distinction between sales and contracts for work and labor. 14 L.R.A. 230, 30 
L.R.A.(N.S.) 319. 

As to similar provision in Cal. Civ. Code, § 1740, see Flynn v. Dougherty, 91 CaL 
669, 14 L.R.A. 230, 27 Pac. 1080. 


§ 5963. Agreement for sale of realty invalid unless in writing. No agree- 
ment for the sale of real property, or of an interest therein, is valid unless the 
same, or some note or memorandum thereof, is in writing and subscribed 
by the party to be charged, or his agent thereunto authorized in writing; 
but this does not abridge the power of any court to compel the specific per- 
formance of any agreement for the sale of real property in case of part per- 
formance thereof. [R. C. 1905, § 5407; Civ. C. 1877, § 993; R. C. 1899, § 3960.] 


Unexecuted verbal agreement for conveyance of land is invalid. Cleveland v. Evans, 
5 S. D. 53, 58 N. W. 8. 

Employment of agent to find purchaser for realty need not be in writing. McLaughlin 
v. Wheeler, 1 S. D. 497, 47 N. Wy. 816. 

Agreement to purchase real estate and share in profits need not be written. Daven- 
port v. Buchanan, 6 S. D. 376, 61 N. W. 47. 

Agent’s authority to sell land established by letters and telegrams. Farrell v. 
Edwards, 8 S. D. 425, 66 N. W. 812. 

Note or memorandum may be made subsequent to «Serra and may be contained 
in more than one paper. Townsend v. Kennedy, 6 8. D. 47, 60 N. W. 164. 

Agreement as to assignment of sheriff’s certificate of sale need not be written. Whiffen 
v. Hollister, 12 S. D. 68, 80 N. W. 156. 

Contract of agent for sale of realty void unless authorized in writing. Ballou v. 
Bergvendsen, 9 N. D. 285, 83 N. W. 10. 

As to when contract is not within statute of frauds. Schmidt v. Beiseker, 14 N. D. 
587, 5 L.R.A.(N.S.) 123, 116 Am. St. Rep. 706, 105 N. W. 1102. 

Agent’s authority to execute contract for sale of real pr Perey must be in writing. 
beady v. Britten, 11 N. D. 376, 92 N. W. 453; Lichty v. Daggett, 23 S. D. 380, 121 

. W. 862. 

Inapplicable to oral advancement of purchase price by one taking title. Phillips v. 
Swenson, 16 S. D. 357, 92 N. W. 1065. 

Specific performance of oral contract to convey land will be decreed where shade 
trees have been set out and earnest money paid. Stewart v. Tomlinson, 21 8. D. 337, 
112 N. W. 849. 

Oral agreement entered into as result of written correspondence relied on as contract, 
is inadmissible. Phelan v. Neary, 22 S. D. 265, 117 N. W. 142. 

Mane of written contract for sale of real property. Hughes v. Payne, 22 S. D. 
293, 117 N. W. 363. : 

Oral lease to vendor for less than year does not constitute part performance by vendee 
under oral contract for purchase of land to take it out of statute. Muir v. Chandler, 
16 N. D. 551, 113 N. W. 1038. 

Oral contract for sale of land accompanied by part performance is enforceable. Sten- 
son v. Elfman, 26 S. D. 134, 128 N. W. 588; Steensland v. Noel, 28 8S. D. 522, 134 N. W. 
207. 

Contract for sale of land may be specifically enforced although requirements of stat- 
ute of frauds are not complied with where vendee is placed in possession and makes 
improvements. Mitchell v. Knudtson Land Co., 19 N. D. 736, 124 N. W. 946. 

No writing is admissible, for purpose of evidencing contract for sale of land, unless 
it conforms to statute. Shumway v. Kitzman, 28 S. D. 577, 134 N. W. 385. 

Under oral contract to build canal and give specified amount of water as considera- 
tion for deed to strip of land across plaintiff's farm, delivery of deed, construction of 
canal and change of possession to defendant and conveyance of water therein, was such 
part performance as to justify specific performance of contract to furnish water. Dor- 
sett v. Black Hills Traction Co., 30 S. D. 420, 138 N. W. 808. 

What amount to contracts for the sale of land within meaning of statute of frauds. 
102 Am. St. Rep. 230. 

Agreement to hold land purchased on execution for defendant. 40 Am. Dec. 207. 
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Parol agreement to take title to real property, sell the same and divide the proceeds, 
as affected by the statute of frauds. 8 L.R.A.(N.S.) 1137; 20 L.R.A.(N.S,) 298; 42 
L.R.A. (N.S.) 1160. 

Right of a purchaser of real estate to rely on the statute of frauds against contract 
by his vendor with a third person. 40 L.R.A.(N.S.) 883. 

Purchase of standing timber as a purchase of realty. 13 L.R.A.(N.S.) 278. 

Parol agreement to construct private way across railroad. 17 L.R.A.(N.S.) 702; 24 
L.R.A.(N.S.) 375. 

Agreement to share real property in payment for services. 41 L.R.A.(N.S.) 184. 
ware interest of tenant in leased property under parol agreement. 42 L.R.A.(N.8.) 

Parol assignment of lease. 15 L.R.A. 754. : 

Effect of performance to take parol assignment of lease out of statute of frauds. 42 
L.R.A.(N.S.) 162. 

Entry under parol agreement for a lease as part performance. 20 L.R.A. 36. 

Effect of making improvements under oral lease for term beyond that permitted by 
statute, to entitle lessee to hold during term. 3 L.R.A.(N.S.) 852. 

Taking haha of real property as part performance to satisfy statute of frauds. 
3 L.R.A.(N.S.) 790. 

As to similar provision in Cal. Civ. Code, § 1741, see Breckinridge v. Crocker, 78 Cal. 
529, 21 Pac. 179; Benson v. Shotwell, 87 Cal. 49, 25 Pac. 249; Byers v. Locke, 93 Cal. 
493, 27 Am. St. Rep. 212, 29 Pac. 119. 

§ 5964. Form of transfer. The form of a transfer of real property is de- 
scribed by the chapter on such transfers. [R. C. 1905, § 5408; Civ. C. 1877, 


§ 994; B. C. 1899, § 3961.] 


ARTICLE 4.— RIGHTS AND OBLIGATIONS OF THE SELLER. RIGHTS AND DUTIES 
BEFORE DELIVERING. 


§ 5965. Seller acts as depositary. After personal property has been sold, 
and until the delivery is completed the seller has the rights and obligations 
of a depositary for hire, except that he must keep the property without charge 
until the buyer has had a reasonable opportunity to remove it. [R. C. 1905, 
§ 5409; Civ. C. 1877, § 995; R. C. 1899, § 3962. ] 

§ 5966. Seller may rescind. If a buyer of personal property does not pay 
for it according to contract and it remains in the possession of the seller after 
payment is due, the seller may rescind the sale, or may enforce his lien for 
the price in the manner prescribed by chapter 99 on liens. [R. C. 1905, § 5410; 


Civ. C. 1877, § 996; R. C. 1899, § 3963.) 

Rescission by vendor for fraud in obtaining credit. 14 L.R.A. 264. 

Election of remedy in case of fraudulent purchase. 15 L.R.A. 89. 

Lack of reasonable expectation of ability to pay as equivalent to intention not to pay. 
6 L.R.A.(N.S.) 556. 

Necessity of returning amount paid on fraudulent purchase in action of replevin. 
21 L.R.A. 206; 1 L.R.A.(N.8.) 474. 

As to similar provision in Cal. Civ. Code, § 1749, see Rayfield v. Van Meter, 120 Cal. 
416, 52 Pac. 666. 


ARTICLE 5.— DELIVERY OF PERSONAL PROPERTY. 


§ 5967. Delivered reasonable time after demand. One who sells personal 
property whether it was in his possession at the time of sale or not, must 
put it into a condition fit for delivery and deliver it to the buyer within a 
reasonable time after demand unless he has a lien thereon. [R. C. 1905, § 5411; 


Civ. C. 1877, § 997; R. C. 1899, § 3964.) | 
Effect of acceptance of goods as a waiver of damages for delay in delivery. 54 L.R.A. 
718; 7 L.R.A.(N.S.) 1114. 
Admissibility of extrinsic evidence as to time for delivery of goods where none is 
specified in written contract. 31 L.R.A.(N.8.) 619. 


§ 5968. Where deliverable. Personal property sold is deliverable at the 
place where it is at the time of the sale or agreement to sell or if it is not 
then in existence, it is deliverable at the place where it is produced. [R. C. 


1905, § 5412; Civ. C. 1877, § 998; R. C. 1899, § 3965.] 


As to sale contemplating delivery at place where goods are located. P. J. Bowlin 
Liquor Co. v. Beaudoin, 15 N. D. 557, 108 N. W. 5465. 
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§ 5969. Where brought for acceptance. Risk of transportation. One who 
sells personal property must bring it to his own door or other convenient 
place for its acceptance by the buyer, but further transportation is at the 
risk and expense of the buyer. [R. C. 1905, § 5418; Civ. C. 1877, § 999; R. C. 
1899, bE gape 

o must bear loss during transit. 26 Am. St. Rep. 451. 
When consignment of property for sale vests title. 45 Am. St. Rep. 203. 

§ 5970. Notice of option. When either party to a contract of sale has an 
option as to the time, place or manner of delivery, he must give the other 
party reasonable notice of his choice; and if he does not give such notice 
within a reasonable time his right of option is waived. [R. C. 1905, § 5414; 
. Civ. C. 1877, § 1000; R. C. 1899, § 3967.] 

§ 5971. Buyer’s directions govern sending. If a seller agrees to send the 
thing sold to the buyer he must follow the directions of the latter as to the 
manner of sending, or it will be at his own risk during its transportation. 
If he follows such directions or if in the absence of special directions he uses 
ordinary care in forwarding the thing it is at the risk of the buyer. [R. C. 
1905, § 5415; Civ. C. 1877, § 1001; R. C. 1899, § 3968.] 

Delivery to carrier as passing title to buyer of goods. P. J. Bowlin Liquor Co. v. 
Beaudoin, 15 N. D. 557, 108 N. W. 545. 

§ 5972. Delivery within reasonable hours. The delivery of a thing sold 
can be offered or demanded only within reasonable hours of the day. [R. C. 
1905, § 5416; Civ. C. 1877, § 1002; R. C. 1899, § 3969.] 


ARTICLE 6.— WARRANTY OF PERSONAL PROPERTY. 


§ 5973. Defined. A warranty is an engagement by which a seller assures 
to a buyer the existence of some fact affecting the transaction, whether past, 


present or future. [R. C. 1905, § 5417; Civ. C. 1877, § 1003; R. C. 1899, § 3970. | 
Law governing warranty in contract of sale. 64 L.R.A. 825. 
Does warranty extend to obvious defects in animal or slave. 12 L.R.A.(N.S.) 82. 
ao between warranty of identity and warranty of quality. 35 L.R.A.(N.S8.) 
Effect of representing things sold to be “good.” 15 L.R.A, 795. 
What amounts to a breach of warranty of soundness of a horse. 32 L.R.A.(N.S.) 182. 
May words in an executory contract, from which the law implies a warranty as to 
quality, be relied on as an express warranty. 25 L.R.A.(N.8.) 160. 
What amounts to warranty of quality. 1 Am. Dec. 84. 
What defects constitute breaches of warranty of soundness. 53 Am. Dec. 173. 
Remedies of vendee for breach of warranty of quality. 54 Am. Dec. 146. 
Failure of vendee to inspect or test goods as waiver of express warranty. 24 
L.R.A.(N.S.) 235. 


§ 5974. Not implied from mere sale. Except as prescribed by this article 
& mere contract of sale or agreement to sell does not imply a warranty. 


[R. C. 1905. § 5418; Civ. C. 1877, § 1004; R. C. 1899, § 3971.] 
Implied warranty; proof of breach. Davis v. Iverson, 5 S. D. 295, 58 N. W. 796. 
Warranty of quality of things sold — not implied. McCormick Harv. Mach. Co. v. 
Watson, 5S. D. 9, 57 N. W. 945. 
Mere contract of sale does not imply warranty except as prescribed by statute. 
Christiernson v. Hendrie & B. Mfg. & Supply Co., 26 S. b. 519, 128 N. W. 603. 
Implied warranties on a sale o chattels 6 Am. Dec. 113; 24 Am. Rep. 181. 
When warranty of quality is implied. 2 Am. Dec. 220. 
Implied warranty of quality in sales by description. 14 L.R.A. 492. 
Express warranty as to quality excluding implied warranty. 33 L.R.A.(N.S.) 508. 
Implied warranty of fitness of property bought for special purpose. 22 L.R.A. 187; 
15 L.R.A.(N.S.) 868; 31 L.R.A.(N.S.) 783; 34 L.R.A.(N.S.) 737. 
§ 5975. Sale of personalty warrants title. One who selis or agrees to sell 
personal property as his own thereby warrants that he has a good and un- 
incumbered title thereto. [R. C. 190&, § 5419; Civ. C. 1877, § 1005; R. C. 


1899. § 3972.] 
Warranty of title implied on the sale of personal property. 62 Am. Dec. 460. 
Does implied covenant of title on sale of chattels protect against outstanding liens 
or incumbrances. 16 L.R.A.(N.S.) 410. 
As to similar provision in Cal. Civ. Code, § 1765, see Jeffers v. Easton E. & Co., 113 
Cal. 345, 45 Pac. 680. | 
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§ 5976. Bulk equal to sample. One who sells or agrees to sell goods by 
sample thereby warrants the bulk to be equal to the sample. [R. C. 1905, 
§ 5420; Civ. C. 1877, § 1006; R. C. 1899, § 3973.] 


Sale by sample — damages for breach of warranty. James v. Bekkedal, 10 N. D. 120, 
86 N. Ww. 226 = 2 


Warranty on sale of goods by sample. 70 L.R.A. 653. 
Does sale by sample exclude implied warranty other than that goods shall conform 

to sample. 29 L.R.A.(N.S.) 139. 

§ 5977. Knows nothing to destroy inducement to buy. One who sells or 
agrees to sell personal property, knowing that the buyer relies upon his 
advice or judgment, thereby warrants to the buyer that neither the seller, 
nor any agent employed by him in the transaction, knows the existence of 
any fact concerning the thing sold which would to his knowledge destroy 
the buyer’s inducement to buy. [R. C. 1905, § 5421; Civ. C. 1877, § 1007; 
R. C. 1899, § 3974.] | 

Statement by seller of horse that “For 4ll I know, she is just as sound as the 
other” does not constitute warranty, although “other” horse referred to was sound. 

Stockman v. Keim, 19 N. D. 317, 124 N. W. 64. 

§ 5978. Not in existence, sound and merchantable.. One who agrees to sell 
merchandise not then in existence thereby warrants that it shall be sound and 
merchantable at the place of production contemplated by the parties and 
as nearly so at the place of delivery as can be secured by reasonable care. 
[R. C. 1905, § 5422; Civ. C. 1877, § 1008; R. C. 1899, § 3975.] 

Does express warranty as to quality exclude implied warranty in case of articles to 

be manufactured. 33 L.R.A.(N.S.) 508. 

As to similar provision in Cal. Civ. Code, § 1768, see Blackwood v. Cutting Packing 

an 76 Cal. 212, 9 Am. St. Rep. 199, 18 Pac. 248; Shoemaker v. Acker, 116 Cal. 239, 

48 Pac. 62. 

§ 5979. Free from latent defects. One who sells or agrees to sell an 
article of his own manufacture thereby warrants it to be free from any 
latent defect not disclosed to the buyer, arising from the process of manu- 
facture, and also that neither he nor his agent in such manufacture has 
knowingly used improper materials therein. [R. C. 1905, § 5423; Civ. C. 
1877, § 1009; R. C. 1899, § 3976.] 

Implied warranties under statute operate solely by operation of law. Hooven & A. Co. 

v. Wirtz, 15 N. D. 477, 107 N. W. 1078. 

Warranty implied upon sale of an article by the manufacturer. 24 Am. Rep. 104. 
When warranty of soundness is implied. 43 Am. Dec. 680. 

Warranty on sale by manufacturer of goods by sample. 70 L.R.A. 665. 

Express warranty as to quality of article to be manufactured as excluding implied 

warranty. 33 L.R.A.(N.S.) 508. 

Sale of manufactures by sample as excluding implied warranty other than that goods 

shall conform to sample. 29 LR.A.(NS.) 139. 

Latent defects in both sample and bulk of goods sold by manufacturer. 70 L.R.A. 665. 

Right of purchaser to reject goods for breach of warranty relating to goods to be 
manufactured. 27 L.R.A.(N.S.) 924. 

fet to similar provision in Cal. Civ. Code, § 1769, see Hoult v. Baldwin, 67 Cal. 610, 

8 Pac. 440. 

§ 5980. Fit for purpose. One who manufactures an article under an 
order for a particular purpose warrants by the sale that it is reasonably 
fit for that purpose. [R. C. 1905, § 5424; Civ. C. 1877, § 1010; R. C. 1899, 
§ 3977.] 

Implied warranty of fitness of property bought for special purpose. 22 L.R.A. 187; 

15 LJR.A.(N.S.) 868; 31 L.R.A.(N.S.) 783; 34 L.R.A.(N.S.) 737. 

——articles puree from manufacturer. 22 L.R.A. 189; 15 L.R.A.(N.S.) 855. 
by manufacturer of machinery or 7h degre not in itself defective, of fitness for 

use under existing conditions. 6 L.R.A.(N.S.) 180. 

Effect of peepee on implied warranty of fitness of property bought for special 

purpose. 22 L.R.A. 194. 

As to similar provision in Cal. Civ. Code, § 1770, see Hallidie v. Sutter Street R. 
Co., 63 Cal. 575; Correio v. Lynch, 65 Cal. 273, 3 Pac. 889; Hoult v. Baldwin, 67 Cal. 
610, 8 Pac. 440; Blackwood v. Cutting Packing Co., 76 Cal. 212, 9 Am. St. Rep. 199, 18 
Pac. 248: Bancroft v. San Francisco Tool Co., 120 Cal. 228, 52 Pac. 496. 

§ 5981. Inaccessible, warranted sound and merchantable. One who sells 


or agrees to sell merchandise inaccessible to the examination of the buyer 
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thereby warrants that it is sound and merchantable. [R. C. 1905, § 5425; 
Civ. C. 1877, § 1011; R. C. 1899, § 3978.] 


Implied warranties under statute operate solely by operation of law. Hooven & A. 
Co. v. Wirtz, 15 N. D. 477, 107 N. W. 1078. 


As to similar provision in Cal. Civ. Code, § 1771, see Correio v. Lynch, 65 Cal. 273, 
3 Pac. 889; Browning v. McNear, 145 Cal. 272, 78 Pac. 722. 


§ 5982. Trade-mark genuine. One who sells or agrees to sell any article 
to which there is affixed or attached a trade-mark thereby warrants that mark 
to be genuine and lawfully used. [R. C. 1905, § 5426; Civ. C. 1877, § 1012; 
R. C. 1899, § 3979. } 

§ 5983. Truth of marks of quantity or quality. One who sells or agrees 
to sell any article to which there is affixed or attached a statement or mark 
to express the quantity or quality thereof or the place where it was in whole 
or in part produced, manufactured or prepared, thereby warrants the truth 
thereof. [R. C. 1905, § 5427; Civ. C. 1877, Geriee: R. C. 1899, § 3980. ] 

Manufacturer selling binding twine to which it attached tag reciting “every ball 


alert of superior quality ” warrants it fit for purpose indicated. Standard Rope 
Twine Co. v. Olmen, 13 S. D. 296, 83 N. W. 271. 


Implied warranty of quality in sales by description. 14 L.R.A. 492. 

§ 5984. Validity of instrument. One who sells or agrees to sell an in- 
strument purporting to bind any one to the performance of an act thereby 
warrants the instrument to be what it purports to be and to be binding 
according to its purport upon all parties thereto; and also warrants that 
he has no knowledge of any facts which tend to prove it worthless, such as 
the insolvency of any of the parties thereto, when that is material, the 
extinction of its obligations, or its invalidity for any cause. [R. C. 1905, 
§ 5428; Civ. C. 1877, § 1014; R. C. 1899, § 3981.] 

Warranty of seller under this section is not warranty of indorser, but warranty to 
vendee merely, which does not run with paper. McAdam v. Grand Forks Mercantile Co., 
24 N. D. 645, 47 L.R.A.(N.8.) 246, 140 N W. 725. 

Implied warranty on sale of corporate stock. 53 LIR.A. 153. 


Implied warranty of genuineness upon sale of negotiable paper. 36 L.R.A. 92; 10 
L.R.A.(N.S.) 542. 


Guaranty by surety of other signatures to bill or note. 49 L.R.A. 815. 

As to similar provision in Cal. Civ. Code, § 1774, see James v. Yaeger, 86 Cal. 184, 
24 Pac. 1005; Sutro v. Rhodes, 92 Cal. 117, 28 Pac. 98; Harvey v. Dale, 96 Cal. 160, 31 
Pac. 14; Crocker-Woolworth Nat. Bank v. Nevada Bank, 139 Cal. 564, 63 L.R.A. 245, 
96 Am. St. Rep. 169, 73 Pac. 456. 

§ 5985. Provisions sound and wholesome. One who makes a business of 
selling provisions for domestic use warrants by a sale thereof to one who 
buys for actual consumption, and not for the purpose of sale, that they are 
sound and wholesome. [R. C. 1905, § 5429; Civ. C. 1877, § 1015; R. C. 1899, 
§ 3982. ] 

§ 5986. Good will. One who sells the good will of a business thereby war- 
rants that he will not endeavor to draw off any of the customers. [R. C. 
1905, § 5430; Civ. C. 1877, § 1016; R. C. 1899. § 3983.] 


ontract to refrain from certain business implies sale of good will. Mapes v. Metcalf, 
10 N. D. 601, 88 N. W. 713. 


Sale of good will as a limitation upon vendor’s right to engage in competing business. 
19 L.R.A.(N.S.) 762. 


Effect on right of individual partners of sale by firm of good will of business with 
or without an agreement not to engage in the same business. 19 L.R.A.(N.S8.) 769. 


As to similar provision in Cal. Civ. Code, § 1776, see Snow v. Holmes, 71 Cal. 142, 
11 Pac. 856. 


§ 5987. Judicial sale. Upon a judicial sale the only warranty implied 
is that the seller does not know that the sale will not pass a good title to the 
property. [R. C. 1905, § 5431; Civ. C. 1877, § 1017; R. C. 1899, § 3984.] 

§ 5988. Scope of general warranty. A general warranty does not extend 
to defects inconsistent therewith of which the buyer was then aware or 
which were then easily discernible by him without the exercise of peculiar 
skill, but it extends to all other defects. [R. C. 1905, § 5482; Civ. C. 1877, 
§ 1018; R. C. 1899, § 3985.] . 
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ARTICLE 7.— RIGHTS AND OBLIGATIONS OF THE BUYER. 


§ 5989. To pay and remove in reasonable time. A buyer must pay the price 
of the thing sold on its delivery and must take it away within a reasonable 
time after the seller offers to deliver it. [R. C. 1905, § 5433; Civ. C. 1877, 
§ 1019; R. C. 1899, § 3986.] 

As to similar provision in Cal. Civ. Code, § 1784, see Schurtz v. Romer, 82 Cal. 474, 
23 Pac. 118. 

§ 5990. Right to inspect. On an agreement for sale with warranty the 
buyer has a right to inspect the thing sold at a reasonable time before accept- 
ing it and may rescind the contract if the seller refuses to permit him to do 
so. [R. C. 1905, § 5484; Civ. C. 1877, § 1020; R. C. 1899, § 3987.] 

Effect of delivery of goods f. 0. b. on place of inspection. 62 L.R.A. 804. 

§ 5991. Written warranty. Reasonable time to discover defects or 
breaches. Any person, firm or corporation purchasing personal property 
under a written warranty shall have a reasonable time after such purchase 
and the delivery thereof in which to ascertain whether or not the property 
so sold complies with the warranty, and whether or not there are any defects 
or breaches of warranty, and the question of what is a reasonable time shall 
in all cases be a question of fact for the jury. [1913, ch. 218, § 1.] 

§ 5992. Notice of breach of warranty, how and to whom given. Notice 
of any breach of warranty or defects in personal property, sold as aforesaid, 
for any breach of warranty in connection with said personal property, may 
be given either in writing or orally to the person, firm or corporation or to 
their agent in this state, who negotiated the sale or who made the delivery of 
such personal property or his successor. [1913, ch. 218, § 2.] 

§ 5993 Provisions contrary to preceding sections void. Any provisions in 
any written order or contract of sale or other contract, which is contrary to 
any of the provisions of this act [sections 5991-5993] shall be void. [1913, 
ch. 218, § 3.] 

§ 5994. Rescission for breach of warranty. The breach of a warranty 
entitles the buyer to rescind an agreement for sale, but not an executed sale, 
unless the warranty was intended by the parties to operate as a condition. 
[R. C. 1905, § 5435; Civ. C. 1877, § 1021; R. C. 1899, § 3988.] 

Under contract of sale by terms of which title to property does not pass, buyer of 
machinery may rescind contract for breach of warranty. Westby v. J. I. Case Threshing 
Mach. Co., 21 N. D. 575, 132 N. W. 137. 

On refusal to sign notes for threshing machine as agreed, title does not pass. J. I. 
Case Thresh. Mach. Co. v. Eichinger, 15 S. D. 530, 91 N. W. 82. 

A contract whereby machinery is “ ordered, purchased and sold and guaranteed, with 
title and right to possession retained by vendor, is agreement for sale. Baskerville v. 
Johnson, 20 §. D. 88, 104 N. W. 913. 

Vendee on executed sale of personalty, in absence of fraud, cannot rescind such sale 
for breach of implied warranty of title. Hull v. Caldwell, 3 S. D. 451, 54 N. W. 100. 

Right of rescission on breach of warranty by vendor of seeds. 37 L.R.A.(N.S.) 85. 

Construction of provisions for return of property, in event of rescission for breach 
of warranty. 32 L.R.A.(N.S.) 212. 

Right of purchaser to reject goods for breach of warranty. 27 L.R.A.(N.S.) 914. 

Right of purchaser of goods deliverable in installments to rescind the contract or re- 
fuse further deliveries for breach as to quality. 38 L.R.A.(N.S.) 539. 

Purchaser’s right to reject goods for breach of warranty on rar tate where no op- 


portunity for inspection was given until after delivery. 27 L.R.A.(N.S.) 915. 
Use as waiver of right to rescind for breach of warranty. 36 L.R.A.(N.S.) 467. 


ARTICLE 8.— SALE BY AUCTION. 

§ 5995. Defined. A sale by auction is a sale by public outcry to the 
highest bidder on the spot. [R. C. 1905, § 5436; Civ. C. 1877, § 1022; R. C. 
1899. § 3989.] 

Sales at auction and their effect. 96 Am. Dec. 264. 


Relief from purchase at auction on ground of mistake. 34 L.R.A.(N.S.) 927. 
Effect of preventing or checking bids upon the validity of sales at auction. 20 L.R.A. 


845. 
Sp pneren of competition at judicial sale. 42 L.R.A.(N.S.) 1198. 
Validity of agreement to purchase property at judicial sale for joint benefit. 38 


L.R.A.(N.S8.) 719. 
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§ 5996. When complete. A sale by auction is complete when the auc- 
tioneer publicly announces by the fall of his hammer or in any other cus- 
tomary manner that the thing is sold. [R. C. 1905, § 5437; Civ. C. 1877, 
§ 1023; R. C. 1899, § 3990.] | 

§ 5997. Withdrawal of bid. Until the announcement mentioned in the 
last section has been made any bidder may withdraw his bid, if he does so 
in a manner reasonably sufficient to bring it to the notice of the auctioneer. 
[R. C. 1905, § 5488; Civ. C. 1877, § 1024; R. C. 1899, § 3991.] 

§ 5998. Printed conditions govern. When a sale by auction is made upon 
written or printed conditions, such conditions cannot be modified by any 
oral declaration of the auctioneer, except so far as they are for his own 


benefit. [R. C. 1905, § 5439; Civ. C. 1877, § 1025; R. C. 1899, § 2992.] 
Binding effect of conditions announced by auctioneer. 24 L.R.A.(N.S.) 488. 


§ 5999. Sale without reserve. Rights of bidder. If at a sale by auction, 
the auctioneer having authority to do so, publicly announces that the sale 
will be without reserve or makes any announcement equivalent thereto the 
highest bidder in good faith has an absolute right to the completion of the sale 
to him and upon such a sale bids by the seller or any agents for him are 


void. [R. C. 1905, § 5440; Civ. C. 1877, § 1026; R. C. 1899, § 3993.] 
Right to resell property after it has been struck off to a bidder. 36 L.R.A.(N.S.) 927. 
Right to withdraw property from an auction sale after it has been offered. 57 L.R.A. 
784; 20 L.R.A.(N.S.) 1133. 


§ 6000. Employment of bidder-in a fraud. The employment by a seller 
at a sale at auction without the knowledge of the buyer of any person to 
bid at the sale, without an intention on the part of the bidder to buy and on 
the part of the seller to enforce his bid, is a fraud upon the buyer which 
entitles him to rescind his purchase. [R. C. 1905, § 5441; Civ. C. 1877, § 1027; 


R. C. 1899, § 3994.] 
‘Right of auctioneer or officer conducting a sale to make bids. 20 L.R.A. 503. 


§ 6001. Auctioneer’s entry binding. When property is sold by auction 
an entry made by the auctioneer in his sale book at the time of the sale 
specifying the name of the person for whom he sells, the thing sold, the price, 
the terms of sale and the name of the buyer binds both parties in the same 
manner as if made by themselves. [R. C. 1905, § 5442; Civ. C. 1877, § 1028; 
R. C. 1899, § 3995.] 


ARTICLE 9.— WAIVER OF CAUSE OF ACTION. 


§ 6002. Waiver of respective right of action invalid. A cause of action 
or a right of action arising out of the sale of personal property cannot be 
waived, released or barred before such cause of action has actually accrued, 
aay terms or provisions of any contract or other written instrument to the 
contrary notwithstanding. [1913, ch. 219.] 


CHAPTER 58. 
EXCHANGE. 


§ 6003. Defined. Exchange is a contract by which the parties mutually 
give or agree to give one thing for another, neither thing or both things 
being money only. [R. C. 1905, § 5448; Civ. C. 1877, § 1029; R. C. 1899, 


§ 3996.1 

Difference between exchange of property and a sale. 94 Am. St. Rep. 227. 
Measure of damages for fraud in exchange of property. 38 L.R.A.(N.S.) 465. 
Power to sell personal property in agent’s possession as implying power to exchange. 

10 L.R.A.(N.S.) 1118. 
ve to similar provision in Cal. Civ. Code, § 1804, see Gilbert v. Sleeper, 71 Cal. 290, 

12 Pac. 172. 

§ 6004. Governed by section 5961. The provisions of section 5961 apply 


to all exchanges in which the value of the thing to be given by either party 
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. Lael — or more. [R. C. 1905, § 5444; Civ. C. 1877, § 1080; R. C. 1899, 
Statute of frauds rules apply to contracts for exchange same as contracts to sell 
personal property. Talbot v. Boyd, 11 N. D. 81, 88 N. W. 1026. 
Effect of taking possession on exchange of lands without writing to satisfy statute 
of frauds. 3 L.R.A.(N.S.) 804. 

§ 6005. Governed by chapter on sale. The provisions of the chapter on 
sale apply to exchanges. Hach party has the rights and obligations of a seller 
as to the thing which he gives and of a buyer as to that which he takes. 
[R. C. 1905, § 5445; Civ. C. 1877, § 1031; R. C. 1899, § 3998.] 


As to who are buyer and seller on exchange of personal property. Talbot v. Boyd, 
11 N. D. 81, 88 N. Wy. 1026. ~ a ‘ 
As to right to rescission not existing under executed sales for breach of warranty. 
Simonson v. Jenson, 14 N. D. 417, 104 N. W. 513. 
As to similar provision in Cal. Civ. Code, § 1806, see Gilbert v. Sleeper, 71 Cal. 290, 
12 Pac. 172. 
§ 6006. Money warranted genuine. On an exchange of money each party 
thereby warrants the genuineness of the money given by him. [R. C. 1905, 
§ 5446; Civ. C. 1877, § 1082; R. C. 1899, § 3999.] 


CHAPTER 59. 
DEPOSIT. 


ARTICLE 1. DEPOSIT IN GENERAL, §§ 6007-6012. 

2. OBLIGATIONS OF THE Depositary, §§ 6013-6018. 

3. DEPOSIT FOR KEEPING, §§ 6019-6026. 
4, Gratuitous Deposit, §§ 6027-6030. 
5. StoraGeE, §§ 6031-6035. 
6. INNKEEPER, §§ 6036-6039. 
% Finpine, §§ 6040-6048. 
8. DEPOSIT FOR EXCHANGE, § 6049. 


ARTICLE 1.— DEPOSIT IN GENERAL. 


§ 6007. Deposit classified. A deposit may be voluntary or involuntary; 
and for safe keeping or for exchange. [R. C. 1905, § 5447; Civ. C. 1877, 
§ 1033; R. C. 1899, § 4000.] 

§ 6008. Voluntary. A voluntary deposit is made by one giving to another 
with his consent the possession of personal property to keep for the benefit 
of the former or of a third party. The person giving is called the depositor 
and the person receiving the depositary. [R. C. 1905, § 5448; Civ. C. 1877, 
§ 1084; R. C. 1899, § 4001.] 

A general deposit subject to check by county treasurer of county funds, not a loan. 
Allibone v. Ames, 9 8. D. 74, 68 N. W. 165, 33 L.R.A. 585. 

This section is general and covers all kinds of deposits. Hawkins v. Hubbard, 2 S. D. 
631, 51 N. W. 774. 

Public officer depositing funds in bank which fails as bailee. 36 L.R.A.(N.S.) 290. 

§ 6009. Involuntary. An involuntary deposit is made: 

1. By the accidental leaving or placing of personal property in the pos- 
session of any person without negligence on the part of its owner; or, 

2. In eases of fire, shipwreck, inundation, insurrection, riot or like ex- 
traordinary emergencies by the owner of personal property committing it 
out of necessity to the care of any person. [R. C. 1905, § 5449; Civ. C. 1877, 
§ 1035; R. C. 1899, § 4002.] 

§ 6010. Duty of depositary under last section. The person with whom 
a thing is deposited in the manner described in the last section is bound to 
take charge of it if able to do so. [R. C. 1905, § 5450; Civ. C. 1877, § 1036; 
R. C. 1899, § 4003. ] 
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_ § 6011. For keeping. A deposit for keeping is one in which the depositary 
1s bound to return the identical things deposited. [R. C. 1905, § 5451; Civ. 
C. 1877, § 1037; R. C. 1899, § 4004.] 

§ 6012. For exchange. A deposit for exchange is one in which the de- 
positary is only bound to return a thing corresponding in kind to that 
S ahoe , deposited. [R. C. 1905, § 5452; Civ. C. 1877, § 1038; R. C. 1899, 

ARTICLE 2.— OBLIGATIONS OF THE DEPOSITARY. 


§ 6013. Delivery on demand. Exceptions. A depositary must deliver the 
thing to the person for whose benefit it was deposited on demand, whether 
the deposit was made for a specified time or not, unless he has a lien upon 
the thing deposited, or has been forbidden or prevented from doing so by 
the real owner thereof, or by the act of the law and has given the notice 
required by section 6016. [R. C. 1905, § 5453; Civ. C. 1877, § 1039; R. C. 


1899, A ead oe 
en replevin wi i i i i n escrow. Nichols 
& Shepard Co. v. Bae oe ee rs upsiioiuaeaaas 
Liability of safety deposit companies. 72 Am. St. Rep. 206. - 
Duty of bank as to payment of money held as bailee. 21 L.R.A.(N.S.) 816. 
Right of bailee to assert against his bailor the hostile, adverse, paramount title of a 
third person. 33 LJR.A.(N.S.) 681. 
Conversion of coin by bailee, payment for in coin. 29 L.R.A. 522. 
Duty of carrier to recognize demands of stranger on property delivered to it for 
transportation. 12 L.R.A.(N.S.) 254. 

§ 6014. Demand prerequisite to delivery. A depositary is not bound to 
deliver a thing deposited without demand even when the deposit is made for 
a specified time. [R. C. 1905, § 5454; Civ. C. 1877, § 1040; R. C. 1899, § 4007.] 

§ 6015. Place of delivery. A depositary must deliver the thing deposited 
at his residence or place of business as may be most convenient for him. 
[R. C. 1905, § 5455; Civ. C. 1877, § 1041; R. C. 1899, § 4008.] 

§ 6016. Prompt notice of adverse claim. A depositary must give prompt 
notice to the person for whose benefit the deposit was made of any proceed- 
ings taken adversely to his interest in the thing deposited, which may tend 
to excuse the depositary from delivering the same to him. [R. C. 1905, § 5456; 
Civ. C. 1877, § 1042; R. C. 1899, § 4009.] 

§ 6017. Notice of wrongful detention. A depositary who believes that 
a thing deposited with him is wrongfully detained from its true owner 
may give him notice of the deposit; and if within a reasonable time after- 
wards he does not claim it and sufficiently establish his right thereto and in- 
demnify the depositary against the claim of the depositor, the depositary 
is exonerated from liability to the person to whom he gave the notice upon 
returning the thing to the depositor, or assuming in good faith a new obli- 
gation changing his position mm respect to the thing to his prejudice. [R. C. 
1905, § 5457; Civ. C. 1877, § 1048; R. C. 1899, § 4010.] 

§ 6018. Delivery to disagreeing owners. If a thing deposited is owned 
jointly or in common by persons who cannot agree upon the manner of its 
delivery, the depositary may deliver to each his proper share thereof, if it 
ean be done without injury to the thing. [R. C. 1905, § 5458; Civ. C. 1877. 
§ 1044; R. C. 1899, § 4011.] 


ARTICLE 3.— DEPOSIT FOR KEEPING. 


§ 6019. Indemnity to depositary for damages. A depositor must indem- 
nify the depositary : 

1. For all damage caused to him by the defects or vices of the thing de. 
posited ; and, 

2. For all expenses necessarily incurred by him about the thing other 
than such as are involved in the nature of the undertaking. [R. C. 1905, 
§ 5459; Civ. C. 1877, § 1045; R. C. 1899, § 4012.] 
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1. Duty to inform bailee as to character of horse. 12 L.R.A. 397. 
. rer to servants of bailee for injuries caused by condition of thing bailed. 46 


Responsibility of lender of chattel for injuries to the borrower or a third person due 
to its unsafe condition. 12 L.R.A.(N.S.) 632. 

Imputing bailee’s negligence to bailor in action by latter against third person for 
destruction of property. 17 L.R.A.(N.S.) 925; 27 E.R.A.(N.S.) 690. 

Person in charge of a vehicle under a contract purporting to be a bailment or lease, 
as a servant of the owner as to third persons injured by the vehicle, 6 L.R.A.(N.S.) 544. 

%. Improvement of personal property at request of bailee as creating liability against 
the bailor or the property. 38 L.R.A.(N.S8.) 97. 

§ 6020. Care of animals. A depositary of living animals must provide 
them with suitable food and shelter and treat them kindly. [R. C. 1905, 
§ 5460; Civ. C. 1877. § 1046; R. C. 1899, § 4013.] 

habe ae e pod fie ne Heke 23 ree heey 188. 4 et 
resumption and burde i r in . 
i eA Wr a n of proof as to negligence of agister in case of loss or injury 

§ 6021. May not use deposit. A depositary may not use the thing de- 
posited or permit it to be used for any purpose without the consent of the 
depositor. He may not, if it is purposely fastened by the depositor, open it 
without the consent of the latter except in case of necessity. [R. C. 1905, 


§ 5461; Civ. C. 1877, § 1047; R. C. 1899, § 4014.] 
A pledgee cannot use pledged property either as compensation for its rata or other- 
wise, unless with a or’s consent. Hawkins v. Hubbard, 2 S. D. 631, 51 N. W. 774. 
Liability of bailee for misuser. 12 Am. Dec. 619. 

§ 6022. Damages for wrongful use. A depositary is liable for any damage 
happening to the thing deposited during his wrongful use thereof, unless 
such damage must inevitably have happened though the property had not 
been thus used. [R. C. 1905, § 5462; Civ. C. 1877, § 1048; R. C. 1899, § 4015.] 

§ 6023. Sale if perishing. If a thing deposited is in actual danger of 
perishing before instructions can be obtained from the depositor, the de- 
positary may sell it for the best price obtainable and retain the proceeds 
as a deposit, giving immediate notice of his proceedings to the depositor. 
[R. C. 1905, § 5468; Civ. C. 1877, § 1049; R. C. 1899, § 4016.] 

§ 6024. When willfulness or gross negligence presumed. If a thing is 
lost or injured during its deposit and the depositary refuses to inform the 
depositor of the circumstances under which the loss or injury occurred so 
far as he has information concerning them, or willfully misrepresents the 
circumstances to him, the depositary is presumed to have willfully or by 
gross negligence permitted the loss or injury to occur. [R. C. 1905, § 5464; 
Civ. C. 1877, § 1050; R. C. 1899, § 4017.] 

As to similar provision in Cal. Civ. Code, § 1838, see Wilson v. Southern P. R. Co., 
53 Cal. 735. 

§ 6025. Rules governing services by depositary. So far as any service 
is rendered by a depositary or required from him his duties and liabilities are 
prescribed by chapters 62, 63 and 64. [R. C. 1905, § 5465; Civ. C. 1877, 
§ 1051; R. C. 1899, § 4018. ] 

§ 6026. Measure of liability. The liability of a depositary for negligence 
cannot exceed the amount which he is informed by the depositor or has 
reason to suppose the thing deposited to be worth. [R. C. 1905, § 5466; Civ. 
C. 1877, § 1052; R. C. 1899, § 4019.] 

Liability of bailee for interest. 28 L.R.A.(N.8.) 6. 

Liability of a bailee under a contract requiring him to return or pay for the subject 
of the bailment, in case of its loss or destruction without fault on his part. 14 
L.R.A.(N.S.) 1090. 

Liability of bailee of bicycle. 47 L.R.A. 305. 

Liability of bailee for wrongful appropriation by his servant of thing bailed. 29 
L.R.A.. 92. 

Liability of infant bailee for negligence or wilful injury. 57 L.R.A. 680. 

As to similar provision in Cal. Civ. Code, § 1840, see Cussen v. Southern California 
Sav. Bank, 133 Cal. 534, 85 Am. St. Rep. 221, 65 Pac, 1099. 
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ARTIOLE 4.— GRATUITOUS DEPOSIT. 


§ 6027. Defined. Gratuitous deposit is a deposit for which the depositary 
receives no consideration beyond the mere possession of the thing deposited. 
[R. C. 1905, § 5467; Civ. C. 1877, § 1053; R. C. 1899, § 4020.] 

§ 6028. Involuntary, gratuitous. An involuntary deposit is gratuitous, 
the depositary being entitled to no reward. [R. C. 1905, § 5468; Civ. C. 1877, 
§ 1054; R. C. 1899, § 4021.] 

§ 6029. Use slight care. A gratuitous depositary must use at least slight 
care for the preservation of the thing deposited. [R. C. 1905, § 5469; Civ. 
C. 1877, § 1055; R. C. 1899, § 4022.] | 

Liability of gratuitous bailees. 38 Am. St. Rep. 779. 
——for nonfeasance. 23 Am. Dec. 322. 

Pee of action for negligent breach of gratuitous undertaking. 12 L.R.A.(N.S8.) 
Liability of storekeeper for property stolen from customer. 10 L.R.A.(NS.) 314. 

§ 6080. When duties cease. The duties of a gratuitous depositary cease: 

1. Upon his restoring the thing deposited to its owner; or, 

2. Upon his giving reasonable notice to the owner to remove it, the owner 
failing to do so within a reasonable time. But an involuntary depositary 
under subdivision 2 of section 6009 cannot give such notice until the emer- 
gency that gave rise to the deposit is passed. [R. C. 1905, § 5470; Civ. C. 


1877, § 1056; R. C. 1899, § 4023.] 
As to what constitutes ordinary care in care of live stock. McBride v. Wallace, 17 
N. D. 495, 117 N. W. 857. 


ARTIOLE 5.— STORAGE. 


§ 6081. Defined. A deposit not gratuitous is called storage. The de- 
positary in such case is called a depositary for hire. [R. C. 1905, § 5471; Civ. 
C. 1877, § 1057; R. C. 1899, § 4024.] 

§ 6032. Must use ordinary care. A depositary for hire must use at least 
ordinary care for the preservation of the thing deposited. [R. C. 1905, 


§ 5472; Civ. C. 1877, § 1058; B. C. 1899, § 4025.) - 
iability of bailee for damages to goods received for cold storage. 52 L.R.A. 106; 
38 L.R.A.(N.8S.) 994. 
——of carrier for lost property in check room. 29 L.R/A.(N.S.) 834. 
——of livery stable keeper for loss of property of patron. 83 L.R.A.(N.8.) 348. 
—of keeper of bath house for loss of guest’s valuables. 6 L.R.A.(NS.) 828. 


§ 6033. Right to compensation. In the absence of a different agreement or 
usage a depositary for hire is entitled to one week’s hire for the sustenance 
and shelter of living animals during any fraction of a week and to half a 
month’s hire for the storage of any other property during any fraction of 
a half month. ([R. C. 1905, § 5473; Civ. C. 1877, § 1059; R. C. 1899, § 4026.] 

§ 6084. Termination of deposit. In the absence of an agreement as to the 
length of time during which a deposit is to continue it may be terminated 
by the depositor at any time and by the depositary upon reasonable notice. 
(R. C. 1905, § 5474; Civ. C. 1877, § 1060; R. C. 1899, § 4027.] 

§ 6085. Same. Payment for full time. Notwithstanding an agreement 
respecting the length of time during which a deposit is to continue, it may 
be terminated by the depositor on paying all that would become due to the 
depositary in case of the deposit so continuing. [R. C. 1905, § 5475; Civ. C. 
1877, § 1061; R. C. 1899, § 4028.] 


ARTICLE 6.— INNKEEPER. 


§ 6036. Liability for the loss of property. Special arrangements. No 
innkeeper or hotel keeper, whether individual, partnership or corporation, 
who constantly has in his inn or hotel a metal safe or suitable vault in good 
order and fit for the custody of money, bank notes, jewelry, articles of gold 
and silver manufacture, precious stones, personal ornaments, railroad mile- 
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age books or tickets, negotiable or valuable papers and bullion, and who 
keeps on the doors of the sleeping rooms used by guests suitable locks or 
bolts, and on the transoms and windows of said rooms suitable fastenings, 
and who keeps a copy of this section printed in distinct type constantly 
posted in not less than ten conspicuous places in all in said hotel or inn, 
shall be liable for the loss or injury suffered by any guest, unless such guest 
has offered to deliver the same to such innkeeper or hotel keeper for custody 
in such metal safe or vault, and such innkeeper or hotel keeper has omitted 
or refused to take it and deposit it in such safe or vault for custody and to 
give such guest a receipt therefor. Provided, however, that the keeper of 
any inn or hotel shall not be obliged to receive from any one guest for 
deposit in such safe or vault any property hereinbefore described exceeding 
the total value of three hundred dollars and shall not be liable for any excess 
for such property, whether received or not. [1918, ch. 188, § 1; R. C. 1905. 


§ 5477; Civ. C. 1887, § 1063; R. C. 1899, § 4030.] 

This is section 1 of Laws 1918, ch. 183, which, in section 11 thereof, expreesly repeals 
R. C. 1905, §§ 5476, 5477. 

Liability of innkeeper, and lien on bag of guest. McClain v. Williams, i1 8S. D. 
227, 76 N. W. 930, 49 L.R.A. 610, 74 Am. Bt. Rep. 791. 

Landlord liable for injury to goods in sample room resulting from want of ordinary 
care. Scheffer v. Corson, 5 8. D. 233, 58 N. W. 555. 

Liability of innkeeper for goods of their guests. 18 Am. Rep. 130; 99 Am. St. Rep. 
57 


% 

For what goods of guests liable. 69 Am. Dec. 221. 

Effect of statute limiting innkeeper’s liability for goods not delivered into his cus- 
tody. 22 L.R.A.(N.S.) 577. 

Presumption of negligence of innkeeper from injury to property of guest. 20 
L.R.A.(N.8.) 1027. 

Liability for loss or destruction of commercial traveler’s samples. 35 L.R.A.(N.8.) 
350 


Duty of innkeeper as to effects of one who has left without intention of returning 
as guest. 28 L.R.A.(N.S.) 495. 

Effect of guest’s noncompliance with regulations. 6 L.R.A. 486. 

When contributory negligence of guests relieves from liability. 41 Am. Rep. 777. 


§ 6037. Special arrangements. But such innkeeper or hotel keeper may 
by special arrangement with a guest receive for deposit in such safe or vault 
any property upon such terms as they may agree to in writing, but every 
innkeeper or hotel keeper shall be liable for any loss of the above enumerated 
articles of a guest in his inn or hotel after said articles have been accepted 
for deposit if caused by the theft or negligence of the innkeeper, hotel keeper 
or any of his servants. [1913, ch. 183, § 2.] 

§ 6038. Duties of guests and innkeepers. It shall be the duty of every 
guest and of every one intending to be a guest of any hotel in this state, 
upon delivering to the proprietor of such hotel, or to his servants, any bag- 
gage or other articles of property of such guest for safe keeping (elsewhere 
than to the room assigned to such guest), demand, and of such hotel pro- 
prietor to give, a check or receipt therefor in such case, to evidence the fact 
of such delivery; and no hotel proprietor shall be liable for the loss of or 
injury to such baggage or other article of property of this guest, unless the 
same shall have been actually delivered by such guest to such hotel pro- 
prietor or to his servants for safe keeping, or unless such loss or injury 
shall have occurred through the negligence of such hotel proprietor or by 
his servants or employes in such hotel. [1913, ch. 183, § 3.] 

§ 6039. Character of liability as to such property; limitations. The lia- 
bility of the keeper of any inn or hotel, whether individual, partnership or 
corporation, for the loss of or injury to personal property placed by his 
guests under his care, other than that described in the preceding sections. 
shall be that of a depository for hire, except in case of such loss or injury 
is caused by fire not intentionally produced by the innkeeper, or his servants, 
such innkeeper shall not be liable. Provided, however, that in no case shall 
such liability exceed the sum of one hundred and fifty dollars for each trunk 
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and its contents, and ten dollars for each box, bundle or package and con- 
tents so placed under his care, and all other miscellaneous effects, includ- 
ing wearing apparel and personal belongings, fifty dollars, unless he shall 
have consented in writing with such guest to assume a greater liability. 

And provided, further, whenever any person shall suffer his baggage or 
property to remain in any inn or hotel, after leaving the same as a guest, 
and after the relation of innkeeper and guest between such guest and the 
proprietors of such inn or hotel has ceased, or shall forward the same to such 
inn or hotel, before becoming a guest thereof, and the same shall be received 
into such inn or hotel, such innkeeper may. at his option, hold such baggage 
or property at the risk of such owner. [1913, ch. 183, § 4; R. C. 1905, § 5476; 


Civ. C. 1877, § 1062; R. C. 1895, § 4029.] 
See note to section 6036. 


ARTICLE 7.— FINDING. 


§ 6040. Finder, depositary for hire. One who finds a thing lost is not 
bound to take charge of it; but if he does so, he is thenceforward a depositary 
for the owner with the rights and obligations of a depositary for hire. [R. C. 
1905, § 5478; Civ. C. 1877, § 1064; R. C. 1899, § 4031.] 

Rights and liabilities of finder of property. 37 L.R.A. 116; 1 L.R.A.(N.S.) 477; 8 
L.R.A.(NS.) 95; 35 L.R.A.(N.S.) 979. 

Rights inter se of joint finders of lost property. 19 L.R.A.(N.S.) 1201. 

Trover in favor of finder. 18 Am. Dec. 55. 

What constitutes finding and the remedies of the finder against third persons. 30 
Am. Rep. 180. 

§ 6041. Must notify owner. If the finder of a thing knows or suspects 
who is the owner, he must with reasonable diligence give him notice of the 
finding ; and if he fails to do so, he is liable in damages to the owner and has 
no claim to any reward offered by him for the recovery of the thing or to any 
compensation for his trouble or expenses. [R. C. 1905, § 5479; Civ. C. 1877, 
§ 1065; R. C. 1899, § 4032.] 

§ 6042. May require proof of ownership. The finder of a thing may in 
good faith before giving it up require reasonable proof of ownership from any 
ori aaa it. [R. C. 1905, § 5480; Civ. C. 1877, § 1066; R. C. 1899, 
§ 4033. 

§ 6043. Compensation and reward. The finder of a thing is entitled to 
compensation for all expenses necessarily incurred by him in its preservation 
and for any other services necessarily performed by him about it and to 
a reasonable reward for keeping it. [R. C. 1905, § 5481; Civ. C. 1877, § 1067; 
R. C. 1899, § 4034.] 

§ 6044. Storing releases from liability. The finder of a thing may exoner- 
ate himself from liability at any time by placing it on storage with any 
responsible person of good character at a reasonable expense. [R. C. 1905, 
§ 5482; Civ. C. 1877, § 1068; R. C. 1899, § 4035.] 

§ 6045. When finder may sell. The finder of a thing may sell it, if it is 
a thing which is commonly the subject of sale, when the owner cannot with 
reasonable diligence be found; or, being found, refuses upon demand to pay 
the lawful charges of the finder in the following cases: 

1. When the thing is in danger of perishing or of losing the greater part 
of its value; or, 

2. When the lawful charges of the finder amount to two-thirds of its value. 
[R. C. 1905, § 5483; Civ. C. 1877, § 1069; R. C. 1899, § 4036.] 

& 6046. Manner of sale. A sale under the provisions of the last section 
must be made in the same manner as the sale of a thing pledged. [R. C. 1905, 
§ 5484; Civ. C. 1877, § 1070; R. C. 1899, § 4037.] 

§ 6047. Claim exonerated by surrender. The owner of a thing found 
may exonerate himself from the claims of the finder by surrendering it to 
him in satisfaction thereof. [R. C. 1905, § 5485; Civ. C. 1877, § 1071; R. C. 


1899, § 4038.] ie 
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§ 6048. No application to things abandoned. The provisions of this article 
have no application to things which have been intentionally abandoned by 
their owners. [R. C. 1905, § 5486; Civ. C. 1877, § 1072; R. C. 1899, § 4039.] 


ARTICLE 8.— DEPOSIT FOR EXCHANGE. 


§ 6049. Title transferred by. A deposit for exchange transfers to the 
depositary the title to the thing deposited and creates between him and the 
depositor the relation of debtor and creditor merely. [R. C. 1905, § 5487; 


Civ. C. 1877, § 1073; R. C. 1899, § 4040.] 
oo general deposit not a loan. Allibone v. Ames, 9 S. D. 74, 68 N. W. 165, 33 
R.A, 585. 


CHAPTER 60. 
LOANS. 


ARTICLE 1. LOAN FoR UsgE, §§ 6050-6061. 
2. LOAN FOR EXCHANGE, §§ 6062-6066. 
3. Loan oF Money, §§ 6067-6078. 


ARTICLE 1.— LOAN FOR USE. 


§ 6050. Defined. A loan for use is a contract by which one gives to 
another the temporary possession and use of personal property and the latter 
agrees to return the same thing to him at a future time without reward for 
its use. [R. C. 1905, § 5488; Civ. C. 1877, § 1074; R. C. 1899, § 4041.] 

Loan of intoxicating liquors as a sale. 8 L.R.A.(N.S.) 937; 31 L.R.A.(N.S.) 517. 
Husband’s liability for money loaned wife to purchase necessaries. 65 L.R.A. 550. 

§ 6051. Title and increase belong to lender. A loan for use does not trans- 
fer the title to the thing; and all its increase during the period of the loan 
Sagi to the lender. [R. C. 1905, § 5489; Civ. C. 1877, § 1075; R. C. 1899, 

Right of one loaning his property to another to claim title against the latter’s 
vendees or creditors. 25 L.R.A.(N.S.) 778. 

§ 6052. Must use great care. A borrower for use must use great care for 
the preservation in safety and in good condition of the thing lent. [R. C. 
1905, § 5490; Civ. C. 1877, § 1076; R. C. 1895, § 4043.] 

§ 6053. Treat animal with great kindness. One who borrows a living 
animal for use must treat it with great kindness and provide everything 
necessary and suitable for it. [R. C. 1905, § 5491; Civ. C. 1877, § 1077; R. C. 
1899, § 4044.] 

§ 6054. Degree of skill. A borrower for use is bound to have and to 
exercise such skill in the care of the thing lent as he causes the lender to 
aoe to possess. [R. C. 1905, § 5492; Civ. C. 1877, § 1078; R. C. 1899, 

§ 6055. Repair injuries. A borrower for use must repair all deteriora- 
tions or injuries to the thing lent which are occasioned by his negligence 
however slight. [R. C. 1905, § 5493; Civ. C. 1877, § 1079; R. C. 1899, § 4046.] 

§ 6056. Use only for anticipated purposes. The borrower of a thing for 
use may use it for such purposes only as the lender might reasonably antici- 
pate at the time of lending. [R. C. 1905, § 5494; R. C. 1877, § 1080; R. C. 
1899, § 4047.] 

§ 6057. Must not lend without consent. The borrower of a thing for use 
must not part with it to a third person without the consent of the lender. 
[R. C. 1905, § 5495; Civ. C. 1877, § 1081; R. C. 1899, § 4048.] 

§ 6058. Expenses during loan. The borrower of a thing for use must 
bear all its expenses during the loan, except such as are necessarily incurred 
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by him to preserve it from unexpected and unusual injury. For such expense 
he is entitled to compensation from the lender who may, however, exonerate 
himself by surrendering the thing to the borrower. [R. C. 1905, § 5496; 
Civ. C. 1877, § 1082; R. C. 1899, § 4049.] 

§ 6059. Indemnity to borrower for defects. The lender of a thing for 
use must indemnify the borrower for damages caused by defects or vices 
in it which he knew at the time of lending and concealed from the borrower. 
[R. ©. 1905, § 5497; Civ. C. 1877, § 1083; R. C. 1899, § 4050.] 

§ 6060. Return may be required at any time. The lender of a thing for 
use may at any time require its return, even though he lent it for a specified 
time or purpose. But if on the faith of such an agreement the borrower has 
made such arrangements that a return of the thing before the period agreed 
upon would cause him loss, exceeding the benefit derived by him from the 
loan, the lender must indemnify him for such loss, if he compels such return, 
the borrower not having in any manner violated his duty. [R. C. 1905, § 5498; 
Civ. C. 1877, § 1084; R. C. 1899, § 4051.] 

§ 6061. When to be returned. If a thing is lent for use for a specified 
time or purpose, it must be returned to the lender without demand as soon 
as the time has expired or the purpose has been accomplished. In other cases 
it need not be returned until demanded. The borrower of a thing for use 
must return it to the lender at the place contemplated by the parties at the 
time of the lending; or if no particular place was so contemplated by them, 
then at the place where it was at that time. [R. C. 1905, § 5499; Civ. C. 1877, 
§§ 1085, 1086; R. C. 1899, § 4€52.] 


ARTIOLE 2.— Loan FOR EXCHANGE. 


§ 6062. Defined. A loan for exchange is a contract by which one delivers 
personal property to another and the latter agrees to return to the lender 
a similar thing at a future time without reward for its use. [R. C. 1905, 
§ 5500; Civ. C. 1877, § 1087; R. C. 1899, § 4053.] 

§ 6063. Same. A loan which the borrower is allowed by the lender to 
treat as a loan for use or for exchange at his option is subject to all the pro- 
§ 4054 . this article. [R. C. 1905, § 5501; Civ. C. 1877, § 1088; R. C. 1899, 

§ 6064. Transfers title. By a loan for exchange the title to the thing lent 
is transferred to the borrower and he must bear all its expenses and 18 
entitled to all its increase. [R. C. 1905, § 5502; Civ. C. 1877, § 1089; R. C. 
1899, § 4055.] 

§ 6065. Cannot require different performance. A lender for exchange 
cannot require the borrower to fulfill his obligations at a time or in a manner 
different from that which was originally agreed upon. [R. C. 1905, § 5503; 
Civ. C. 1877, § 1090; R. C. 1899, § 4056.) 

§ 6066. Sections applicable. Sections 6058 and 6060 apply to a loan for 
exchange. [R. C. 1905, § 5504; Civ. C. 1877, § 1091; R. C. 1899, § 4057.] 


ARTICLE 3.— Loan OF MONEY. 


§ 6067. Defined. A loan of money is a contract by which one delivers a 
sum of money to another and the latter agrees to return at a future time 
a sum equivalent to that which he borrowed. A loan for mere use 18 governed 
by the article on loan for use. [R. C. 1905, § 5505; Civ. C. 1877, § 1092: 
R. C. 1899, § 4058. ] 

Bank deposit not a loan. Allibone v. Ames, 9 8. D. 74, 68 N. W. 165, 33 L.R.A. 585. 

Loan of public money to citizens. 14 L.R.A. 475. 

Damages recoverable for breach of contract to lend money. 87 L.R-A. 233; 29 
L.R.A.(N.S.) 194, 
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Right of one loaning money for purch 

vender’ ie, ee ng Rae Pe rchase price of property to be subrogated to 

money loaned to improve land part of the purchase price within the 

purchase money lien takes priority es homestead rights. vi L.R.A. (N.S.) ig — 
Liability of corporation directors for loss by making loans. 55 L.R.A. 762. 
Liability of b directors in case of bad loans. 55 L.R.A. 751; 39 L.R.A.(N.8.) 173. 
Creation of partnership by sharing in profits of making loans. 18 L.R.A.(N.S.) 1055. 
—rrvpanir | of books of account to prove loan. 52 L.R.A. 703. 
Validity of loan when made in violation of law. 123 L.R.A.(N.S.) 608. 


§ 6068. Repayment in current funds. A borrower of money must pay 
the amount due in such money as is current at the time when the loan becomes 
due, whether such money is worth more or less than the actual money lent. 
[R. C. 1905, § 5506; Civ. C. 1877, § 1093; R. C. 1899, § 4059.] 

§ 6069. Loan presumes interest. Whenever a loan of money is made it is 
presumed to be made upon interest, unless it is otherwise expressly stipu- 
lated at the time in writing. [R. C. 1905, § 5507; Civ. C. 1877, § 1094; BR. C. 
1899, § 4060.] 

§ 6070. Interest defined. Interest is the compensation allowed for the 
use, or forbearance, or detention of money, or its equivalent. [R. C. 1905, 
§ 5508; Civ. C. 1877, § 1095; R. C. 1899, § 4061.] 


Special assessments bear interest at 7 per cent per annum from time of delinquency. 
Hackney v. Elliott, 28 N. D. 378, 137 a Ww. 433. eee 

As to similar provision in Cal. Civ. Code, § 1915, see People ex rel. Warfield v. 
Sutter Street R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 62 Pac. 104; Savings & L. Soc. v. 
San Francisco, 131 Cal. 356, 63 Pac. 665. 


§ 6071. Rate deemed annual. _ When a rate of interest is prescribed by 
law or contract without specifying the period of time by which such rate 
is to be caleulated it is to be deemed an annual rate. [R. C. 1905, § 5509; Civ. 
C. 1877, § 1096; R. C. 1899, § 4062.) 

= rag similar provision in Cal. Civ. Code, § 1916, see Rogers v. Jones, 92 Cal. 80, 28 
ac. . 

§ 6072. Legal rate seven per cent. Interest for any legal indebtedness 
shall be at the rate of seven per cent per annum, unless a different rate is 
contracted for in writing and all contracts shall bear the same rate of interest 
after they become due as before, unless it clearly appears therefrom that 
such was not the intention of the parties. [R. C. 1905, § 5510; 1890, ch. 184, 
§ 1; 1893, ch. 181, § 1; R. C. 1899, § 4063.) 

As to mortgage given for usurious rate of interest not being void. Grove v. Great 
Northern Loan Co., 17 N. D. 352, 116 N. W. 345. 

As to similar provision in Cal. Civ. Code, § 1917, see Marshall v. Levy, 66 Cal. 236, 
5 Pac. 155; Gafney v. San Francisco, 72 Cal. 146, 13 Pac. 467; Heald v. Hendy, 89 Cal. 
632, 27 Pac. 67; Los Angeles v. City Bank, 100 Cal. 18, 34 Pac. 510; Sawyer v. Colgan, 102 
Cal. 283, 36 Pac. 580, 834; Hopkins v. Contra Costa County, 106 Cal. 566, 39 Pac. 933; 
Molineux v. State, 109 Cal. 378, 50 Am. St. nay aig 42 Pac. 34; Easterbrook v. Farqu- 
harson, 110 Cal. 311, 42 Pac. 811; Yndart v. , 116 Cal. 533, 58 Am. St. Rep. 200, 
48 Pac. 618; Savings & L. Soc. v. San Francisco, 131 Cal. 356, 63 Pac. 665; National 
Bank v. Greenlaw, 134 Cal. 673, 66 Pac. 963. 


§ 6078. Usury defined. No person, firm, company or corporation shall 
directly or indirectly take, or receive, or agree to take or receive in money, 
goods or things in action or in any other way any greater sum or any greater 
value for the loan or forbearance of money, goods or things in action than 
twelve per cent per annum; and in the computation of interest the same 
shall not be compounded. Any violation of this section shall be deemed 
usury; provided, that any contract to pay interest not usurious on interest 
overdue shall not be deemed usury. [R. C. 1905, § 5511; 1890, ch. 184, § 2; 
1893, ch. 181, § 2; R. C. 1899, § 4064.) 


Action to recover usury. Hanson v. Bank, 6 N. D. 212, 69 N. W. 202. 

Counterclaim cannot be maintained to recover whole interest. Wood v. Cuthbertson, 
3 D. 328, 21 N. W. 3. 

Usurious contract; compensation for procuring loan. Vermont Loan & Trust Co. v. 
Whitehed, 2 N. D. 82, 49 N. W. 318. 
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Effect of a new statute upon acts performed under a former statute. Folsom v. Kil- 
bourne, 5 N. D. 402, 67 N. W. 291; Nat. Bank v. Lemke, 3 N. D. 154, 54 N. W. 919. 

Applies only to unliquidated claims, and not to interest on accounts stated monthly 
and assented to by debtor. McCuish v. Smail, 13 S. D. 397, 83 N. W. 426. 

City warrants draw interest after presentation and refusal of payment for want of 
funds. Freeman v. City of Huron, 10 S. D. 368, 73 N. W. 260. 

Contract to pay more than 7 per cent must be in writing signed by parties or their 
duly authorized agent. Tucker v. Randall, 10 S. D. 581, 74 N. W. 1036. : 

Notes bearing 6 per cent interest continue to bear such interest after maturity where 
after due rate is not mentioned. Hinrichs v. Brady, 23 S. D. 250, 121 N. W. 777. 

Usury in exacting payment of interest for full term upon payment of debt before 
maturity. 28 L.R.A.(N.S.) 113. 

Usury as affected by question whether transaction is purchase or discount of note or 
bill. 16 L.R.A. 224. 

Issuance of corporate bonds at less than par as usury. 35 L.R.A.(N.S.) 1106. 

Applicability of usury law to loans other than of money. 29 L.R.A.(N.S.) 620. 

Computation of interest on the basis of thirty days for a month, or three hundred and 
sixty days for a year, as usury. 5 L.R.A.(N.S.) 592. . 

Commissions charged borrower by lender’s agent as usury. 19 L.R.A.(N.S.) 391. 

Usury by fixed premium of association. 35 L.R.A. 244. 

Fines in building and loan associations. 35 L.R.A. 215. 

Agreement for interest after maturity. 49 L.R.A. 550. 

Usury in deferred payments of purchase money. 27 L.R.A. 565; 28 L.R.A.(N.S.) 102. 

Right, in case of renewal of loan, to compute interest on basis of including accumu- 
lated interest as part of principal of renewal. 6 L.R.A.(N.S.) 612. 

Validity of agreement, made before interest becomes due, to pay interest on interest. 
33 L.R.A.(N.S.) 296. 


§ 6074. Legalizing interest over seven per cent on written evidence of in- 
debtedness. All notes and other written evidences of indebtedness made 
prior to the taking effect of this act, and providing for interest at a rate not 
exceeding twelve per cent per annum are hereby declared to be legal and 
ge is 7. purposes in so far as the rate of interest is concerned. [1911, 
ch. »§ 1. 

§ 6075. Interest taken in advance. The interest which would become due 
at the end of the term for which a loan is made, not exceeding ninety days’ 
interest in all, may be deducted from the loan in advance if the parties thus 
agree. [R. C. 1905, § 5512; Civ. C. 1877, § 1099; R. C. 1895, § 4065.] 

Lawfulness of taking interest in advance. 29 L.R.A. 761. 


§ 6076. Penalty for usury. The taking, receiving, reserving or charging 
a rate of interest greater than is allowed by sections 6073 and 6075 when know- 
ingly done, shall be deemed a forfeiture of the entire interest which the 
note, bill or other evidence of debt carries with it or which has been agreed 
to be paid thereon. In case the greater rate of interest has been paid, the 
person by whom it has been paid, or his legal representatives, may recover 
back in an action for that purpose twice the amount of interest thus paid 
from the person taking or receiving the same; provided, that such action is 
commenced within two years from the time the usurious transaction occurred. 
(1913, ch. 311, § 2; R. C. 1905, § 5513; Civ. C. 1877, § 1100; 1887, ch. 207, § 1; 
1893, ch. 131, § 3; R. C. 1895, § 4066.] 

Sale of land under mortgage foreclosure cannot be set aside because contract was 
usurious. Robinson v. McKinney, 4 D. 290, 29 N. W. 658. 

Does not apply to payments of legal interest made more than three years, prior to 
commencement of action on principal debt. Wilson v. Selby, 7 S. D. 494, 64 N. W. 537. 

When contract is usurious. Hogdon v. Davis, 6 D. 21, 50 N. W. 478. 

Plea of usury cannot be urged in foreclosure proceeding by one who buys merely equity 
of redemption. Hill v. Building Co., 6 S. D. 160, 60 N. W. 752, 55 Am. St. Rep. 819. 


Repeal of usury statute does not affect prior transactions. Nat. Bank v. Lemke, 3 
N. D. 154, 54 N. W. 919. 

Recovery of usurious interest. Wood v. Cuthbertson, 3 D. 328, 21 N. W. 3. 

None but party to usurious contract or his heirs, devisees or personal representatives, 
ee it. Cahn v. Bank, 1S. D. 237, 46 N. W. 185; Lealos v. Bank, 9 N. D. 60, 81 

. W. 56. 


Commission for making loan; effect as recovery for usury. Vermont L. & T. Co. 
v. Whitehed, 2 N. D. 82, 49 N. W. 318. 
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That rate of interest in mortgage is not separately stated will not make usury. Fol- 
som v. Kilbourne, 5 N. D. 402, 67 N. W. 291. 

No recovery unless interest has been paid. Davey v. Bank, 8 8. D. 214, 66 N. W. 122. 
ae banks may charge rates allowed by state. Guild v. Bank, 4 S. D. 566, 57 

Interest upon interest is not usury. Hovey v. Edmison, 3 D. 449, 22 N. W. 594. 

Without specific plea of usury, mortgagor must pay agreed bonus in addition to 
Pe nepe and interest. Yankton Building Ass. v. Dowling, 10 S. D. 535, 74 N. W. 

Foreclosure proceedings cannot be attacked for usury. N. W. Trust Co. v. Bradley, 
9S. D. 495, 70 N. W. 648. 

Double amount of all usurious interest payments made may be recovered. Waldmer 
v. Bowden State Bank, 13 N. D. 604, 102 N. W. 169, 3 A. & E. Ann. Cas. 847. 

Judgment non obstante veredicto in favor of defendant should be entered where 
plaintiff on cross-examination admits facts establishing defense. Miller v. Bank of 
Horvey, 22 N. D. 538, 134 N. W. 745. 

Usury by national bank. 56 L.R.A. 673. 

Penalty against national bank for taking illegal interest. 56 L.R.A. 673. 

Recovery of penalty for usury on transfer of property in satisfaction of usurious debt. 
36 L.R.A.(N.S.) 135. 

Right of bank acquiring paper void for usury as between prior parties, under statute 
prescribing special and exclusive penalties against bank which takes usury. 16 
L.R.A.(N.S.) 626. 

Usury as affecting receipt of commercial paper as payment. 35 L.R.A.(N.S.) 72. 

Effect as between the parties of transfer of property in satisfaction of usurious debt. 
86 L.R.A.(N.S.) 134. 

Suit to set aside judgment for usury; who may maintain. 54 L.R.A. 765. 

Usury as ground for injunction against judgment. 31 L.R.A. 761. : 

By confession. 30 L.R.A. 239. 

Enforceability of judgment containing usury. 3 L.R.A.(N.S.) 715. 

Right of alleged fraudulent grantee to show that judgment against grantor was based 
on usurious transaction. 67 L.R.A. 601. 

Right to open judgment to let in defense of usury. 12 L.R.A.(N.S.) 659. 

Defense of usury as against holder of negotiable paper transferred after maturity. 
46 L.R.A. 767. 

Usury in renewal contract as affecting original agreement. 33 L.R.A. 633. 

Injunction against sale under power in mortgage because of usury. 35 L.R.A.(N'S.) 
911. 

Conclusiveness of stated or settled account containing usurious interest. 23 
L.R.A.(N.S.) 790. 

Effect of usury on right of accommodation party who has been obliged to pay bill or 
note to recover from accommodated party. 37 L.R.A.(N.S.) 784. 

Effect of payment of usury. 53 ERA. 316. 

Right of transferee of mortgaged property to set up usury in the mortgage. 10 
L.R.A.(N.S.) 857. 

The right of a vendee of real estate which is subject to a lien, to raise the question of 
usury. 8 L.R.A.(N.S.) 814. 

Set-off as to usury on foreclosure. 21 L.R.A. 323. 

§ 6077. Judgments bear seven per cent. Interest is payable on judgments 
recovered in the courts of this state at the rate of seven per cent per annum, 
and no greater rate, but such interest must not be compounded in any 


manner or form. [R. C. 1905, § 5514; Civ. C. 1877, § 1101; R. C. 1899, § 4067. ] 

As to similar provision in Cal. Civ. Code, § 1920, see People ex rel. Warfleld v. 

Sutter Street R. Co., 129 Cal. 545, 79 Am. St. Rep. 137, 62 Pac. 104; Columbia Sav. 
Bank v. Los Angeles County, 137 Cal. 467, 70 Pac. 308. 

§ 6078. Same rate before and after breach. Any legal rate of interest 
stipulated by a contract remains chargeable after a breach thereof, as before. 
until the contract is superseded by a verdict or other new obligation. [R. C. 
1905, § 5515; Civ. C. 1877, § 1102; R. C. 1899. § 4068.] 

As to note bearing same rate after as before maturity. Colonial & U. S. Mortg. Co. 
v. Flemington, 14 N. D. 181, 116 Am. St. Rep. 670, 103 N. W. 929. 
As to interest on annual instalments of interest being 7 per cent. Hinrichs v. Brady, 


23 S. D. 250, 121 N. W. 777. 
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CHAPTER 61. 
HIRING. 


ARTICLE 1. Hreine In GENERAL, §§ 6079-6089. 
2. HIRING OF REAL PROPERTY, §§ 6090-6099. 
3. HIRING OF PERSONAL PROPERTY, §§ 6100-6104. 


ARTICLE 1.— HIRING IN GENERAL. 


§ 6079. Defined. Hiring is a contract by which one gives to another the 
temporary possession and use of property, other than money, for reward and 
the latter agrees to return the same to the former at a future time. [R. C. 
1905, § 5516; Civ. C. 1877, § 1103; R. C. 1899, § 4069.] 


Contract to farm land on shares not one of hire, but nature of adventure. Bowers 
v. Graves & Vinton Co., 8 S. D. 385, 66 N. W. 931. 

Contract for use of horses and for their return to owner is one of hiring and not for 
transportation. Schlosser v. Great Northern R. Co., 20 N. D. 406, 127 N. W. 502. 

§ 6080. Products belong to hirer. The products of a thing hired during 
the hiring belong to the hirer. [R. C. 1905, § 5517; Civ. C. 1877, § 1104; R. C. 
1899, § 4070. ] 

§ 6081. Quiet possession. An agreement to let upon hire binds the letter 
to secure to the hirer the quiet possession of the thing hired during the term 
of the hiring against all persons lawfully claiming the same. [R. C. 1905, 
§ 5518; Civ. C. 1877, § 1105; R. C. 1899, § 4071.] 

As to similar provision in Cal. Civ. Code, § 1927, see Dwyer v. Carroll, 86 Cal. 298, 
24 Pac. 1015; McDowell v. Hyman, 117 Cal. 67, 48 Pac. 984. 

§ 6082. Ordinary care. The hirer of a thing must use ordinary care for 
its preservation in safety and in good condition. [R. C. 1905, § 5519; Civ. C. 
1877, § 1106; R. C. 1899, § 4072.] 

§ 6083. Repair injuries. The hirer of a thing must repair all deteriora- 
tions or injuries thereto occasioned by his ordinary negligence. [R. C. 1905, 
§ 5520; Civ. C. 1877, § 1107; R. C. 1899, § 4073.) | 

§ 6084. Use only for purpose let. When a thing is let for a particular 
purpose the hirer must not use it for any other purpose; and if he does the 
letter may hold him responsible for its safety during such use in all events 
or may treat the contract as thereby rescinded. [R. C. 1905, § 5521; Civ. C. 


1877, § 1108; R. C. 1899. § 4074] 
: Liability of hirer for driving team to place where it was not hired to go. 26 L.R.A. 
6 


6. 
Liability of hirer for injury to horse while being used for a purpose other than that 
for which it was hired. 28 L.R.A.(N.8.) 1106. 


§ 6085. When letter may terminate hiring. The letter of a thing may 
terminate the hiring and reclaim the thing before the end of the term agreed 
upon: : 

1. When the hirer uses or permits a use of the thing hired in a manner 
contrary to the agreement of the parties; or, 

2. When the hirer does not within a reasonable time after request make 
such repairs as he is bound to make. [R. C. 1905, § 5522; Civ. C. 1877, § 1109; 
R. C. 1899, § 4075.] 

§ 6086. When hirer may terminate. The hirer of a thing may terminate 
the hiring before the end of the term agreed upon: 

1. When the letter does not within a reasonable time after request fulfill his 
obligations, if any, as to placing and securing the hirer in the quiet posses- 
sion of the thing hired, or putting it into a good condition, or repairing; or, 

2. When the greater part of the thing hired or that part, which was and 
which the letter had at the time of the hiring reason to believe was the 
material inducement to the hirer to enter into the contract, perishes from 
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any other cause than the ordinary negligence of the hirer. [R. C. 1905, 
§ 5523; Civ. C. 1877, § 1110; R. C. 1899, § 4076.] 


Failure of landlord to furnish heat for building according to contract, will be 
‘regarded as constructive eviction of tenant. Russell v. Olson, 22 N. D. 410, 37 
L.R.A.(N.8.) 1217, 133 N. W. 1030. 


§ 6087. When hiring terminated. The hiring of a thing terminates: 

1. At the end of the term agreed upon. 

2. By the mutual consent of the parties. 

3. By the hirer acquiring a title to the thing hired superior to that of the 
letter; or, 

4. By the destruction of the thing hired. [R. C. 1905, § 5524; Civ. C. 1877, 


§ 1111; R. C. 1899, § 4077.) 
As to similar provision in Cal. Civ. Code, $ 1933, see McKissick v. Ashby, 98 Cal. 
422, 38 Pac. 729. 


§ 6088. When terminated by death. If the hiring of a thing is terminable 
at the pleasure of one of the parties it is terminated by notice to the other 
of his death or incapacity to contract. In other cases it is not terminated 
thereby. [R. C. 1905, § 5525; Civ. C. 1877, § 1112; R. C. 1899, § 4078.] 

§ 6089. Proportionate hire paid, when. When the hiring of a thing is 
terminated before the time originally agreed upon the hirer must pay the 
due proportion of the hire for such use as he has actually made of the thing, 
unless such use is merely nominal and of no benefit to him. [R. C. 1905, 
§ 5526; Civ. C. 1877, § 1118; R. C. 1899, § 4079.] 


ARTICLE 2.— HIRING OF REAL PROPERTY. 


§ 6090. Obligations of lessor of dwelling. The lessor of a building in- 
tended for the occupation of human beings must in the absence of an agree- 
ment to the contrary put it into condition fit for such occupation and repair 
all subsequent dilapidations thereof, except that the lessee must repair all 
deteriorations or injuries thereto occasioned by his ordinary negligence. 


[R. C. 1905, § 5527; Civ. C. 1877, § 1114; R. C. 1899, § 4080. ] 
Cellar and first story of business block not a building intended for occupation of 
“human beings.” Edmison v. Asleson, 4 D. 145, 27 N. W. 82. 
As to counterclaiming damages in action for rent. Torreson v. Walla, 11 N. D. 481, 


92 N. W. 834. 
Parol pre admissible to prove notice to owner of condition of building. Prior v. 
Sanborn Co., 12 S. D. 86, 80 N. W. 169. 


Liability of lessor of place of amusement for safety of patrons. 14 L.R.A.(N.S.) 284; 
32 L.R.A.(N.S.) 715; 42 L.R.A.(N.S.) 1073. 

Tenant’s soar | to leave premises in good condition. 64 L.R.A. 649. 

PP ale of landlord to keep plumbing in proper repair for tenant’s use. 36 L.R.A.(N.S8.) 
Duty and liability of landlord as to premises upon which has existed a contagious 
disease. 6 L.R.A.(N.S.) 977. 

Duty and liability of landlord of apartments as to heating. 37 L.R.A.(N.S.) 1213. 

Liability of landlord for condition of premises in possession of tenant. 26 L.R.A. 197. 
for defective and dangerous premises. 28 . Rep. 32; 66 Am. St. Rep. 785. 

——as to part of premises not controlled by tenant. 23 L.R.A. 155; 48 L.R.A.(N.S.) 
920. 

——for loss of tenant’s property by fire. 42 L.R.A.(N.S.) 363. 

——for injury to tenant by escape of water. 15 L.R.A.(N.S.) 545. 
for injury to tenant by defects in premises. 34 L.R.A. 824; 34 L.R.A.(N.S.) 798; 
48 L.R.A.(N.S.) 917. 

——for injury to tenant’s guests and servants from defects in premises. 34 L.R.A. 
609; 17 L.R.A.(N.S.) 1161. 
for damages to tenant in consequence of acts of third persons affecting the leased 
hd aad 42 L.R.A.(N.S.) 774. 

or work of independent contractor which is dangerous to tenants. 65 L.R.A. 855. 
for injuries to third persons. 59 Am. Dec. 733; 92 Am. St. Rep. 499. 
to servants of third person visiting premises on business. 46 L.R.A. 93. 

——for injury to adjoining property from cause arising during tenancy. 5 
L.R.A.(N.S.) 316. 

As to similar provision in Cal. Civ. Code, § 1941, see Van Every v. Ogg, 59 Cal. 563; 
Sieber v. Blanc, 76 Cal. 173, 18 Pac. 260; Willson v. Treadwell, 81 Cal. 58, 22 Pac. 304; 
Tatum v. Thompson, 86 Cal. 203, 24 Pac. 1009; Dwyer v. Carroll, 86 Cal. 298, 24 Pac. 
1015; Green v. Redding, 92 Cal. 548, 28 Pac. 599; Amngevine v. Knox-Goodrich, 8 
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Cal. Unrep. 648, 31 Pac. 529; Callahan v. Loughran, 102 Cal. 476, 36 Pac. 835; Gately 
v. Campbell, 124 Cal. 520, 57 Pac. 567. 


§ 6091. When lessee may repair or vacate. If within a reasonable time 
after notice to the lessor of dilapidations which he ought to repair he neglects 
to do so the lessee may repair the same himself and deduct the expense of 
such repairs from the rent, or otherwise recover it from the lessor; or the 
lessee may vacate the premises, in which case he shall be discharged from 
further payment of rent or performance of other conditions. [R. C. 1905, 
§ 5528; Civ. C. 1877, § 1115; R. C. 1899, § 4081.] 


Sewer connection not included in “ repairs,” “dilapidation ” or “ deterioration” on 
original improvement. Torreson v. Walla, 11 N. D. 481, 92 N. W. 834. 

Parol proof of notice of condition of building sufficient. Prior v. Sanborn Co., 12 8. D. 
86, 80 N. W. 169. 

Landlord’s breach of covenant to repair or make improvements as defense to action 
for rent. 34 L.R.A.(N.S.) 977. 
Pe to reduction in rent of farm because part of it is not tillable. 36 L.R.A.(NS.) 
Mechanics’ liens on buildings erected by lessees upon lessor’s land. 62 L.R.A. 375. 

Power of lessee to subject owner’s interest to mechanics’ lien. 23 L.R.A.(N.S.) 601. 
Pe: to yes provision in Cal. Civ. Code, § 1942, see Moroney v. Hellings, 110 Cal. 219, 

ac. ‘ 


§ 6092. Hiring of realty presumed for one year. A hiring of real prop- 
erty, other than lodgings, in places where there is no usage on the subject 
is presumed to be for one year from its commencement, unless otherwise 
at in the hiring. [R. C. 1905, § 5529; Civ. C. 1877, § 1116; R. C. 1899, 

§ 6093. Of lodgings for rent term. A hiring of lodgings for an unspecified 
term is presumed to have been made for such length of time as the parties 
adopt for the estimation of the rent. Thus a hiring at a weekly rate of 
rent is presumed to be for one week. In the absence of any agreement 
respecting the length of time of the rent the hiring is presumed to be 
monthly. [R. C. 1905, § 5530; Civ. C. 1877, § 1117; R. C. 1899, § 4083.] 

§ 6094. When hiring presumed renewed. If a lessee of real property 
remains in possession thereof after the expiration of the hiring and the 
lessor accepts rent from him the parties are presumed to have renewed the 
hiring on the same terms and for the same time, not exceeding one year. 
[R. C. 1905, § 5531; Civ. C. 1877, § 1118; R. C. 1899, § 4084. | 

Tenant holding over is liable for rent. Hunter v. Karcher, 8 S. D. 554, 67 N. W. 621. 

Inapplicable to lessee holding over on three year lease with two year option. Heffron 
v. Treber, 21 S. D. 194, 130 Am. St. Rep. 711, 110 N. W. 781. 

Demanding rent does not renew lease after service of notice to vacate. Banbury v. 
Sherin, 4 S. D. 88, 55 N. W. 723. 

Acceptance of rent after term expires renews lease. Field v. Mott, 9 N. D. 621, 
84 N. W. 555. 

Lease is extended upon same terms for another year where landlord furnished seed 
and tenant planted crops after expiration of lease. Wadsworth v. Owens, 21 N. D. 255, 
130 N. W. 932. 

Implied renewal and continuance of leases and terms for which deemed renewed. 
91 Am. Dec. 563. 

As to similar provision in Cal. Civ. Code, § 1945, see Corson v. Berson, 86 Cal. 433, 
25 Pac. 7. 

§ 6095. Same when no term originally specified. A hiring of real property 
for a term not specified by the parties is deemed to be renewed as stated 
in the last section at the end of the term implied by law, unless one of the 
parties gives notice to the other of his intention to terminate the same, at 
least as long before the expiration thereof as the term of the hiring itself, not 
exceeding one month. [R. C. 1905, § 5532; Civ. C. 1877, § 1119; R. C. 1899, 
§ 4085.] 

§ 6096. Rents, when payable. When there is no contract or usage to 
the contrary the rent of agricultural and wild lands is payable yearly at 
the end of each year. Rents of lodgings are payable monthly at the end of 
each month. Other rents are payable quarterly at the end of each quarter 
from the time the hiring takes effect. The rent for a hiring shorter than 
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the periods herein specified is payable at the termination of the hiring. [R. C. 
1905, § 5533; Civ. C. 1877, § 1120; R. C. 1899, § 4086.] 

§ 6097. Notice of adverse proceedings. Every tenant who receives notice 
of any proceeding to recover the real property occupied by him, or the 
possession thereof, must immediately inform his landlord of the same and 
also deliver to the landlord the notice, if in writing, and is responsible to 
the landlord for all damages which he may sustain by reason of any omission 
to inform him of the notice or to deliver it to him if in writing. The 
attornment of a tenant to a stranger is void, unless it is made with the con- 
sent of the landlord or in consequence of a judgment of a court of compe- 


er ae [R. C. 1905, § 55384; Civ. C. 1877, § 1121; R. C. 1899, 


Attornment by lessee, to avoid eviction, to stranger entitled to immediate possession, 
as defense in an action for rent. 18 L.R.A.(N.S.) 396. 


§ 6098. Double letting of room prohibited. One who hires part of a room 
for a dwelling is entitled to the whole of the room, notwithstanding any 
agreement to the contrary; and if a landlord lets a room as a dwelling for 
more than one family, the person to whom he first lets any part of it is entitled 
to the possession of the whole room for the term agreed upon and every 
tenant in the building under the same landlord is relieved from all obligation 
to pay rent to him while such double letting of any room continues. [R. C. 
1905, § 5535; Civ. C. 1877, § 1122; R. C. 1899, § 4088.] 

§ 6099. Written notice before removal of property. Any person, firm, 
association or corporation occupying premises under a written lease, who 
fraudulently and clandestinely removes his or their goods, chattels or personal 
property from any leased or demised premises without first giving due notice 
to the landlord, his agent or duly authorized attorney, shall be deemed 
guilty of a misdemeanor. Any person, firm, association or corporation found 
guilty of a misdemeanor as provided in this section shall be punishable by 
a fine of not less than twenty dollars nor more than two hundred dollars, 
or by imprisonment in the county jail not less than ten days nor more than 
ninety days, or by both such fine and imprisonment. [R. C. 1905, § 5536; 
1903, ch. 118.] 


ARTICLE 3.— HIRING OF PERSONAL PROPERTY. 


§ 6100. Obligations of letter of personalty. One who lets personal prop- 
erty must deliver it to the hirer, secure his quiet enjoyment thereof against 
all lawful claimants, put it into a condition fit for the purpose for which 
he lets it and repair all deteriorations thereof not occasioned by the fault 
of the hirer and not the natural result of its use. [R. C. 1905, § 5537; Civ. C. 


1877, § 1123; R. C. 1899, § 4089.] 
Implied warranty of horse or vehicle. 19 L.R.A. 283. 
Duty of livery stable keener as to character of horse. 25 L.R.A.(N.S.) 372. 
Liability of owner for negligence of borrower or hirer of automobile. 33 L.R.A.(N.S.) 
81. 


Who is responsible for acts of driver furnished with a hired vehicle. 13 L.R.A.(N.S.) 
1122; 16 L.R.A.(N.S.) 816; 25 L.R.A.(N.S.) 33; 38 L.R.A.(N.S.) 973. 


§ 6101. Hirer bears ordinary expenses. A hirer of personal property 
must bear all such expenses concerning it as might naturally be foreseen to 
attend it during its use by him. All other expenses must be borne by the 
letter. [R. C. 1905, § 5538; Civ. C. 1877, § 1124; R. C. 1899, § 4090.] 

§ 6102. Rights when section 6100 not complied with. If a letter fails 
to fulfill his obligations as prescribed by section 6100, the hirer after giving 
him notice to do so, if such notice can conveniently be given. may expend 
any reasonable amount necessary to make good the letter’s default and may 
recover such amount from him. [R. C. 1905, § 5539; Civ. C. 1877, § 1125: 
R. C. 1899. § 4091.) ; 

§ 6103. Return of thing hired. At the expiration of the term for which 
personal property is hired the hirer must return it to the letter at the place 
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contemplated by the parties at the time of hiring, or if no particular place 
was so contemplated by them, at the place at which it was at that time. 
[R. C. 1905, § 5540; Civ. C. 1877, § 1126; R. C. 1899, § 4092.] 


Contract for use of horses and for their return to owner is one of hiring and not for 
transportation. Schlosser v. Great Northern R. Co., 20 N. D. 406, 127 N. W. 502. 


§ 6104. Charter party. The contract by which a ship is let is termed 
a charter party. By it the owner may either let the capacity or burden of 
the ship, continuing the employment of the owner’s master, crew and equip- 
ments, or may surrender the entire ship to the charterer, who then provides 
them himself. The master or part owner may be a charterer. [RB. C. 1905, 
§ 5541; Civ. C. 1877, § 1127; R. C. 1899, § 4093.] 


CHAPTER 62. 
SERVICE. 


ARTIOLE 1. DEFINITION OF EMPLOYMENT, § 6105. 
2. OBLIGATIONS OF THE EMPLOYER, §§ 6106-6108. 
3. OBLIGATIONS OF THE EMPLOYE, §§ 6109-6126. 
4. TERMINATION OF EMPLOYMENT, §§ 6127-6133. 


ARTIOLE 1.— DEFINITION OF EMPLOYMENT. 


§ 6105. op gee hacia defined. The contract of employment is a contract 
by which one, who is called the employer, engages another, who is called the 
employe, to do something for the benefit of the employer or a third person. 
[R. C. 1905, § 5542; Civ. C. 1877, § 1128; R. C. 1899, § 4094.] 

Injunction restraining employe from performance will excuse him. Burkhardt v. 

Georgia School . 9 8S. D. 315, 69 N. W. 16. 

When relation of master and servant exists. 22 Am. St. Rep. 459. 

Payment of wages as test of existence of master and servant. 37 L.R.A. 38. 

Which of two or more persons is the master of a third. 37 L.R.A. 33. 


ARTICLE 2.— OBLIGATIONS OF THE EMPLOYER. 


§ 6106. Indemnity to employe. An employer must indemnify his employe 
except as prescribed in the next section for all that he necessarily expends 
or loses in direct consequence of the discharge of his duties as such or of 
his obedience to the directions of the employer, even though unlawful, 
unless the employe at the time of obeying such directions believed them to 
be unlawful. [R. C. 1905, § 5543; Civ. C. 1877, § 1129; RB. C. 1899, § 4095.] 

§ 6107. Ordinary risks. Coemployes. An employer 1s not bound to 
indemnify his employe for losses suffered by the latter in consequence of 
the ordinary risks of the business in which he is employed, nor in consequence 
of the negligence of another person employed by the same employer in the 
same general business, unless he has neglected to use ordinary care in the 
selection of the culpable employe. ([R. C. 1905, § 5544; Civ. C. 1877, § 1130; 
R. C. 1899, § 4096.] 

Conductor and brakeman are fellow servants. N. P. Railway Co. v. Hogan, 68 Fed. 
102, 11 C. C. A. 51. 

The conductor of a train and a section foreman are coemployes. Elliott v. Ry. Co., 6 
D. 523, 41 N. W. 758, 3 L.R.A. 363. 

Employe cannot recover for loss from ordinary risk of business. McKeever v. Home 
stake Min. Co., 10 8. D. 599, 74 N. W. 1053. 

Master must not only provide safe and proper erent but must place it in control 
of competent servants. Gates v. C. M. & St. P. Ry. Co., 2 8. D. 422, 50 N. W. 907; Gates 
v. C. M. & St. P. Ry. Co., 4 8. D. 433, 57 N. W. 200; N. P. Ry. Co v. Herbert, 116 U. 8. 
642, 29 L. ed. 755, 6 S. Ct. R. 590. 

Servant risks ordinary dangers of employment. Herbert v. O. M. & St. P. Ry. Co, 
3 D. 38, 13 N. W. 349. 

Relation of fellow servants depends not upon relative ranks, but character of work, 
Ell v. N. P. Ry. Co. 1 N. D. 336, 48 N. W. 222, 12 L-R.A, 97, 26 Am. St. Rep. 621. 
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Day laborer working on culvert under boss is fellow servant with engineer and con- 
ductor operating passenger train. N. P. Ry. Co. v. Hambly, 154 U. S. 349, 38 L. ed. 
1009, 14 S. Ct. R. 983. 

Employer having knowledge of latent hazard which servant does not know of, must 
notify servant. Carlson v. Sioux Falls Water Co., 8 S. D. 47, 65 N. W. 419. 

Duty of master to servant. 75 Am. St. Rep. 591. 

Knowledge as element of employer’s liability. 41 L.R.A. 33. 

Different forms of statement of the general rule with respect to the master’s duty 
as to places and appliances furnished to servant. 6 L.R.A.(N.S.) 602. 

Duty of master to furnish safe means and appliances with which to work. 92 Am. Dec. 
213; 21 Am. Rep. 579. 

Applicability of rule as to safe place where the conditions of work are changing. 
19 L.R.A.(N.S.) 340; 28 L.R.A.(N.S.) 1267. 

Master’s liability for injuries due to failure to make repairs. 59 Am. Rep. 75. 

Liability for injuries to servant by defective machinery. 77 Am. Dec. 218; 34 
Am. Rep. 621; 98 Am. St. Rep. 289. . 

Common practice as the measure of master’s duty to guard machinery. 16 
L.R.A.(N.S.) 140. 

Duty to protect servant whose work requires exposure to cold. 70 L.R.A. 924. 

Risks assumed by servant. 52 Am. Rep. 737. 

Right of recovery by employes accepting extrahazardous duties. 97 Am. St. Rep. 884. 

Injuries to servant in performance of duties outside scope of original employment. 
48 L.R.A. 796. 

Injuries received by servant in obeying a direct command. 48 L.R.A. 806. 

Servant’s assumption of risk in using unsafe horse or mule. 18 L.R.A.(N.S.) 695. 

Volenti non fit injuria as a defense to actions by injured servants. 47 L.R.A. 162. 

Continuing work on master’s promise to remove a specific cause of danger; promise 
to repair. 40 L. R. A. 782. 

Master’s duty with respect to selection, employment and retention of fellow servants. 
48 L.R.A. 369. 

Duty of master to provide sufficient help. 48 L.R.A. 392; 17 L.R.A.(N.S.) 773; 
40 L.R.A.(N.S.) 913. 

Who are fellow servants. 67 Am. Dec. 588; 16 Am. Rep. 495; 53 Am. Rep. 45. 

; Liability of master for injuries caused by incompetency of fellow servant. 25 L.R.A. 
10. 
‘3 for injuries due to the negligence or misconduct of a fellow servant. 36 Am. 

ec, 279. 
for coservant’s negligence in respect to defective machinery. 54 L.R.A. 172, 177. 

Master’s constructive knowledge as to capacity of servants as element of liability 
to injured servant. 41 L.R.A. 46, 53. 

As to similar provision in Cal. Civ. Code, § 1970, see McLean v. Blue Point Gravel 
Min. Co., 51 Cal. 255, 10 Mor. Min. Rep. 22; Beeson v. Green Mountain Gold Min. Co., 
57 Cal. 20, 13 Am. Neg. Cas. 461; McKune v. California Southern R. Co., 66 Cal. 302, 
5 Pac. 482, 13 Am. Neg. Cas. 364; Kevern v. Providence Gold & S. Min. Co., 70 Cal. 
392, 11 Pac. 740; Stephens v. Doe, 73 Cal. 26, 14 Pac. 378; Congrave v. Southern P. R. 
Co., 88 Cal. 360, 26 Pac. 175, 13 Am. Neg. Cas. 316; Daves v. Southern P. Co., 98 Cal. 
19, 35 Am. St. Rep. 133, 32 Pac. 708, 13 Am. Neg. Cas. 367; Livingston v. Kodiak 
Packing Co., 103 Cal. 258, 37 Pac. 149; Gier v. Los Angeles Consol. Electric R. Co., 108 
Cal. 129, 41 Pac. 22; Donovan v. Ferris, 128 Cal. 48, 79 Am. St. Rep. 25, 60 Pac. 519, 7 
Am. Neg. Rep. 390. 

§ 6108. Employer’s negligence. An employer must in all cases indemnify 
his employe for losses caused by the former’s want of ordinary care. ([R. C. 
1905, § 5545; Civ. C. 1877, § 1131; R. C. 1899, § 4097.] 


As to care required of master to keep appliances in repair. Meehan v. Great Northern 
R. Co., 13 N. D. 432, 101 N. W. 183. , 

May servant assume the risk of dangers created by the master’s negligence. 4 
L.R.A.(N.S.) 848; 28 L.R.A.(N.S.) 1215. 

Servant’s assumption of risk of master’s breach of statutory duty. 6 L.R.A.(N.S.) 
981; 19 L.R.A.(N.S.) 646; 22 L.R.A.(N.S.) 634; 33 L.R.A.(N.S.) 647. ; 

Employe’s right of action for employer’s violation of statute not expressly conferring 
right. 9 L.R.A.(N.S.) 376. 

‘As to similar provision in Cal. Civ. Code, § 1971, see Gier v. Los Angeles Consol. 
Electric R. Co., 108 Cal. 129, 41 Pac. 22; Matthews v. Bull, 5 Cal. Unrep. 592, 47 Pac. 773. 


ARTICLE 3.— OBLIGATIONS OF THE EMPLOYE. 


§ 6109. Obligations of gratuitous employe. One who without considera- 
tion undertakes to do a service for another is not bound to perform the same, 
but if he actually enters upon its performance he must use at least slight 


92 1457 


§§ 6109-6117 CIVIL CODE. Service. 


care and diligence therein. [R. C. 1905, § 5546; Civ. C. 1877, § 1182; R. C. 


1899, § 4098.] 
ndertaking 7 ae haa without contract for compensation. Harris v. State, 9 S. D. 


458, 69 N. W. 

§ 6110. Same. Gi who by his own special request induces another to 
intrust him with the performance of a service must perform the same fully. 
In other cases one who undertakes a gratuitous service may relinquish it 
at any time. [R. C. 1905, § 5547; Civ. C. 1877, § 1183; R. C. 1899, § 4099.] 

§ 6111. Same. Power of attorney. A gratuitous employe who accepts 
a written power of attorney must act under it so long as it remains in force, 
or until he gives notice to his employer that he will not do so. [R. C. 1905, 
§ 5548; Civ. C. 1877, § 1134; R. C. 1899, § 4100.] 

§ 6112. Duties of ‘employe for reward. One who for a good consideration 
agrees to serve another must perform the service and must use ordinary care 
and diligence therein so long as he re me employed. [R. C. 1905, § 5549; 
Civ. C. 1877, § 11385; R. C. 1899, § 4 a 

pq zmploye bo poone use ordinary care ee skill. Morris v. Bank, 13 S. D. 329, 83 N. W. 

§ 6113. Bavisge for his own benefit. One who is employed at his own 
request to do that which is more for his own advantage than for that of 
his employer must use great care and diligence therein to protect the interests 
of the latter. [R. C. 1905, § 5550; Civ. C. 1877, § 1136; R. C. 1899, § 4102.] 

§ 6114. Contract for personal services. Two ‘years. ‘A contract to render 
personal service, other than a contract of apprenticeship, as provided in 
' the chapter on master and servant, cannot be enforced against the employe 
beyond the term of two years from the commencement of service under it, 
but if the employe voluntarily continues his services under it beyond that 
time the contract may be referred to as affording a presumptive measure of 
hae Ba a [R. C. 1905, § 5551; Civ. C. 1877, § 1137; R. C. 1899, 
$ oe similar provision in Cal. Civ. Code, § 1980, see Stone v. Bancroft, 139 Cal. 78, 70 

Pac. 1017, 72 Pac. 717. 

§ 6115. Must obey employer. An employe must substantially comply 
with all the directions of his employer concerning the service on which he 
is engaged, even though contrary to the provisions of this and the two 
succeeding chapters, except when such. obedience is impossible or unlawful, 
or would impose new and unreasonable burdens upon the employe, or in case 
of an emergency, which, according to the best information which the employe 
can with reasonable diligence obtain, the employer did not contemplate, in 
which he cannot with reasonable diligence be consulted and in which non- 
compliance is judged by the employe in good faith and in the exercise of 
reasonable discretion to be absolutely necessary for the protection of the 
employer’s interest. In all such cases the employe must conform as nearly 
to the directions of his employer as may be reasonably practicable, and most 
for the interest of the latter. [R. C. 1905, § 5552; Civ. C. 1877, § 1138; 


BR. C. 1899, § 4104.] 
Duty of servant to obey his master’s orders. 24 L.R.A.(N.S.) 814. 


§ 6116. Conform to usage. An employe must perform his service in con- 
formity to the usage of the place of performance, unless otherwise directed 
‘by his employer, or unless it is impracticable, or manifestly injurious to his 
wean to do so. [R. C. 1905, § 5553; Civ. C. 1877, § 11389; R. C. 1899, 

4105. 

§ 6117. Reasonable skill. An employe is bound to exercise a reasonable 
degree of skill, unless his employer has notice before ae him of his 


want of skill. [R. C. 1905, § 5554; Civ. O. 1877, § 1140; R. C. 1899, § 4106.] 
Bank bound to exercise reasonable degree ae skill only in rotesting note left for 
collection. Morris v. Bank, 13 S. D. 329, 83 N 252, 50 ERA. 182. 
Servant’s liability for his own negligence or Oates 28 L.R.A. 433; 25 
L.R.A.(N.S.) 343. 
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§ 6118. Use all skill possessed. An sauploye is bound to use sich skill 
as he possesses so far as the same is required for the service specified. [R. C. 
1905, § 5555; Civ. C. 1877, § 1141; R. C. 1899, § 4107.] 

§ 6119. What belongs to employer. Everything which an employe acquires 
iby virtue of his employment, except the compensation, if any, which is due 
to him from his employer, belongs to the latter, whether acquired lawfully 
or unlawfully or during or after the expiration of the term of his employment. 
[R. C. 1905, § 5556; Civ. C. 1877, § 1142; R. C. 1899, § 4108.) 

Agent. employed by principal to effect purchases of land at owner’s lowest price for 
commission of certain sum per acre may not act in employment of owner, and receive 
compensation therefor. McGinty v. Reynolds, 28 S. D. 248, 133 N. W. 281. 

Respective rights of master and servant in intellectual work. 51 L.R.A. 359. 

—in a Ste to the results of literary or artistic work performed by the employe. 
5 L.R.A.(N.S.) 1187; 1 B. R. C. 324. 

——-with respect to things produced by the labor of ar Ar ae 5 L.R.A.(N.S.) 1154. 

—as to inventions by servant. 52 Am. St. Rep. 8 

§ 6120. Account to employer. An employe must on demand render to his 
employer just accounts of all his transactions in the course of his services 
as often as may be reasonable and must without demand give prompt notice 
to his employer of everything which he receives for his account. [R. C. 1905, 
§ 5557; Civ. C. 1877, § 1143; R. C. 1899, § 4109.] 

§ 6121. Not to deliver without demand. An employe, who receives any- 
thing on account of his employer in any capacity other than that of a mere 
servant, is not bound to deliver it to him until demanded, and is not at 
liberty to send it to him from a distance without demand in any mode 
involving greater risk than its retention by the employe himself. [R. C. 1905, 
§ 5558; Civ. C. 1877, § 1144; R. C. 1899, § 4110.] 

§ 6122. Employer’s business to receive preference. An employe who has 
any business to transact on his own account similar to that intrusted to him 
by his employer must always give the latter the preference. If intrusted 
with similar affairs by different employers, he must give them preference 
according to their relative urgency, or, other things being equal, according 
to the order in which they were committed to him. [R. C. 1905, § 5559; 
Civ. C. 1877, § 1145; R. C. 1899, § 4111.] 


‘Agent for collection of claim bound to give such collection preference over his personal 
claim against debtor. Commercial Bank v. Bank, 8 N. D. 382, 79 N. W. 859. 


§ 6123. Ordinary care in selecting substitute. An employe who is 
expressly authorized to employ a substitute is liable to his principal only 
for want of ordinary care in his selection. The substitute is directly respon- 
sible to the principal. [R. C. 1905, § 5560; Civ. C. 1877, § 1146; R. C. 1899, 
§ 4112.] 

§ 6124. Liability for culpable negligence. An employe who is guilty of 
a culpable degree of negligence is liable to his employer for the damage 
thereby caused to the latter; and the employer is liable to him if the service 
is not gratuitous for the value of such services only as are properly rendered. 
[R. C. 1905, § 5561; Civ. C. 1877, § 1147; R. C. 1899, § 4113.] 


Personal liability of servant for injury to fellow servant. 28 L.R.A. 440. 


§ 6125. When surviving employe to act. When service is to be rendered 
by two or more persons jointly and one of them dies, the survivor must 
act alone if the service to be rendered is such as he can rightly perform 
without the aid of the deceased person, but not otherwise. [R. C. 1905, 
§ 5562; Civ. C. 1877, § 1148; R. C. 1899, § 4114.) 

§ 6126. Confidential employments. The obligations peculiar to confidential 
employments are defined in chapters 70 and 71. [R. C. 1905, § 5563; Civ. C. 
1877, § 1149; R. C. 1899, § 4115.] 
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ARTICLE 4.— TERMINATION OF EMPLOYMENT. 


§ 6127. What terminates employment. Every employment in which the 
power of the employe is not coupled with an interest in its subject 1s 
terminated by notice to him of: 

1. The death of the employer; or, 

2. His legal incapacity to contract. 

Every employment is terminated: 

1. By the expiration of its appointed term. 

2. By the extinction of its subject. 

3. By the death of the employe; or, 

4. By his legal incapacity to act as such. [R. C. 1905, § 5564; Civ. C. 1877, 


§ 1150; R. C. 1899, § 4116,] 
Termination of contract of employment by the death of one of the parties. 23 L.R.A. 
712; 5 L.R.A.(N.S.) 1002; 21 L.R.A.(N.S.) 914; 39 L.R.A.(N.S.) 1187. ; 
Termination of contracts of employment which contain stipulations permitting re- 
Bcission by the employer if the work is not satisfactorily performed. 12 L.R.A.(N.S.) 
403; 23 L.R.A.(N.S.) 1003. 


§ 6128. Continuance in certain cases. An employe, unless the term of 
his service has expired or unless he has a right to discontinue it at any time 
without notice, must continue his service after notice of the death or 
incapacity of his employer, so far as is necessary to protect from serious 
injury the interests of the employer’s successor in interest, until-a reasonable 
time after notice of the facts has been communicated to such successor. The 
successor must compensate the employe for such service according to the 
terms of the contract of employment. [R. C. 1905, § 5565; Civ. C. 1877, 
§ 1151; R. C. 1899, § 4117.] 

§ 6129. At will on notice. An employment, having no specified term, may 
be terminated at the will of either party on notice to the other, except when 
otherwise provided by this chapter. [R. C. 1905, § 5566; Civ. C. 1877, § 1152; 
R. C. 1899, § 4118.] 

§ 6130. For willful breach of duty or incapacity. An employment, even 
for a specified term, may be terminated at any time by the employer in case 
of any willful breach of duty by the employe in the course of his employment 
or in case of his habitual neglect of his duty or continued incapacity to 
perform it. [R. C. 1905, § 5567; Civ. C. 1877, § 1153; R. C. 1899, § 4119.] 


Breach of duty by servant as good cause for his discharge. 5 L.R.A.(NS.) 1176. 
Disobedience of regulations as. 37 L.R.A.(N.S.) 950. 

Intoxication as justification for discharge. 38 L.R.A.(N.S.) 339. 

Condonation of servant’s breach of duty. 8 L.R.A.(N.S.) 1004. 


§ 6131. For breach of employer’s obligations. Any employment, even for 
a specified term, may be terminated by the employe at any time in case of 
any willful or permanent breach of the obligations of his employer to him as 
an employe. [R. C. 1905, § 5568; Civ. C. 1877, § 1154; R. C. 1899, § 4120.] 

§ 6132. Compensation when dismissed for cause. An employe dismissed 
by his employer for good cause is not entitled to any compensation for 
services rendered since the last day upon which a payment became due to 
him under the contract. [R. C. 1905, § 5569; Civ. C. 1877, § 1155; R. C. 
1899, § 4121.] 


Rights and remedies of servant discharged for good cause. 5 L.R.A.(N.S.) 524. 
Servant’s right to compensation in case of incomplete performance of his contract 
or dismissal by master because of physical disability. 28 L.R.A.(N.S.) 318. 


§ 6133. Compensation when employe quits for cause. An employe who 
quits the service of his employer for good cause is entitled to such proportion 
of the compensation which would become due in case of full performance, 
as the services which he has already rendered bear to the services which he 
was to render as full performance. [R. C. 1905, § 5570; Civ. C. 1877, § 1156; 
R. C. 1899, § 4122.] 


Servant may recover value of services rendered, though term not completed. Bedow 
v. Tonkin, 5 S. D. 432, 59 N. W. 222; McClellan v. Harris, 7 S. D. 447, 64 N. W. 522. 
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Upon employer’s termination of special contract, employe can recover value of work 
and material. Caldwell v. Myers, 2 S. D. 506. 51 N. W. 210. 

Injunction restraining performance of contract with school board for removal of 
Nag ee excuse from performance. Burkhardt v. Georgia School Twp., 9 S. D. 

; . W. 16. 


Remedies of servant wrongfully discharged. 43 Am. Dec. 205; 58 Am. Rep. 828; 51 
Am. St. Rep. 515. 


Remedy of wrongfully discharged servant with respect to services actually rendered. 
5 L.R.A.(N.S.) 579. 

Right of wrongfully discharged servant to recover wages for contract period subse- 
quent to discharge. 5 L.R.A.(N.S.) 439; 28 L.R.A.(N.S.) 577. 

Remedy of wrongfully discharged servant by action for damages for breach of con- 
tract. 6 L.R.A.(N.S.) 50. 


CHAPTER 63. 
PARTICULAR EMPLOYMENTS, 


ARTICLE 1. MASTER AND SERVANT, §§ 6134-6140. 
. AGENTS, §§ 6141-6144. 

. Factors, §§ 6145-6149. 

. SHIPMASTERS, §§ 6150-6160. 

. MATES AND SEAMEN, §§ 6161-6179. 


SHip’s ManaGErs, §§ 6180-6182. 


> Or Hm OO FA 


ARTICLE 1.— MASTER AND SERVANT. 


§ 6134. Servant defined. A servant is one who is employed to render 
personal service to his employer, otherwise than in pursuit of an independent 
calling, and who in such service remains entirely under the control and 
direction of the latter, who is called his master. [R. C. 1905, § 5571; Civ. C. 
1877, § 1157; R. C. 1899, § 4123.] 


On distinction between servants and independent contractors. Cochran v. Rice, 26 
S. D. 393, 128 N. W. 583, Ann. Cas. 1913B, 570. 

Liability of master for servant’s tort. Curtis v. Dineen, 4 D. 245, 30 N. W. 148. 

Allegation of complaint as to manner of employment not denied by answer stands 
admitted. Calkins v. Min. Co., 5 S. D. 299, 58 N. W. 797. 

Az to similar provision in Cal. Civ. Code, § 2009, see White v. Alameda, 124 Cal. 95, 
os her 795; Hedge v. Williams, 131 Cal. 455, 82 Am. St. Rep. 366, 63 Pac. 721, 64 

ac. 106. 


§ 6135. Hiring presumed to be for wage-term. A servant is presumed 
to be hired for such length of time as the parties shall agree upon. A hiring 
at a monthly rate is to be presumed to be for one month or such number of 
months as may be agreed upon. A hiring for the season shall be presumed 
to be from the date of such hiring to November first of the year of such 
hiring. A hiring at a yearly rate is presumed to be for one year. A hiring 
at a daily rate shall be presumed to be an entire contract for as many days 
as the parties agree upon, and such contract shall not be presumed to be for 
one day. A hiring by piece work, for no specified time. [1907, ch. 173; 
R. C. 1905, § 5572; Civ. C. 1877, § 1158; R. C. 1899, § 4124.] 

§ 6136. Month presumed. In the absence of any agreement or custom as 
to the rate or value of wages the term of service or the time of payment, 
a servant is presumed to be hired by the month at a monthly rate of reason- 
able wages, to be paid when the service is performed. [R. C. 1905, § 5573; 
Civ. C. 1877, § 1159; R. C. 1899, § 4125.] 


As to similar provision in Cal. Civ. Code, § 2011, see White v. Alameda, 124 Cal. 95, 
56 Pac. 795. 


§ 6137. Renewal for same term and wages presumed. When after the 
expiration of an agreement respecting the wages and the term of service the 
parties continue the relation of master and servant, they are presumed to 
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have renewed the agreement for the same wages and term of service. ([R. C. 
1905, § 5574; Civ. C. 1877, § 1160; R. C. 1899, § 4126.] 

§ 6188. Time belongs to whom. The entire time of a domestic servant 
belongs to the master and the time of other servants, to such extent as is 
usual in the business in which they serve, not exceeding in any case ten 
hours ina day. [R. C. 1905, § 5575; Civ. C. 1877, § 1161; R. C. 1899, § 4127.] 

Servant’s duty to obey master’s orders as to hours of labor. 24 L.R.A.(N.S.) 831. 
’ Constitutionality of statute limiting hours of labor. 19 L.R.A. 141; 21 L.R.A. 796: 
_ 65 L.R.A. 38; 12 L.R.A.(N.S.) 1130; 26 L.R.A.(N.S.) 242; 35 L.R.A.(N.S! 628; 40 
' L,R.A.(N.S.) 893. 

§ 6189. Must account to master. A servant must deliver to his master, 
as soon as with reasonable diligence he can find him, everything that he 
receives for his account without demand; but he is not bound without orders 
from his master to send anything to him through another person. ([R. C. 
1905, § 5576; Civ. C. 1877, § 1162; R. C. 1899, § 4128.] 

§ 6140. Causes for discharge. A master may discharge any servant, other 
than an apprentice, whether engaged for a fixed term or not: 

1. If he is guilty of misconduct in the course of his service or of gross 
immorality, though unconnected with the same; or, 

2. If, being employed about the person of the master or in a confidential 
position, the master discovers that he has been guilty of misconduct before 
or after the commencement of his service of such a nature that if the master 
had known or contemplated it. he would not have so employed him. ([R. C. 


1905, § 5577; Civ. C. 1877, § 1163; R. C. 1899, § 4129.] 
ntoxication as justification for discharge of servant. 38 L.R.A.(N.S.) 339. 
Discharge because of absence without leave. 55 Am. Rep. 717. 


ARTICLE 2.— AGENTS. 


§ 6141. Must not exceed authority. An agent must not exceed the limits 
of his actual authority as defined by the chapters on agency. [R. C. 1905, 
§ 5578; Civ. C. 1877, § 1164; R. C. 1899, § 4130.] 

§ 6142. Keep principal informed. An agent must use ordinary diligence 
to keep his principal informed of his acts in the course of the agency. [R. C. 
1905, § 5579; Civ. C. 1877, § 1165; R. C. 1899, § 4131.] 

§ 6143. Duty as collector of negotiable instrument. An agent employed 
to collect a negotiable instrument must collect it promptly and take all 
measures necessary to charge the parties thereto in case of its dishonor, and, 
if it is a bill of exchange, must present it for acceptance with reasonable 
diligence. [R. C. 1905, § 5580; Civ. C. 1877, § 1166; R. C. 1899, § 4132.] 

§ 6144. Responsibility of subagent. A mere agent of an agent is not respon- 
sible as such to the principal of the latter. [R. C. 1905, § 5581; Civ. C. 1877, 


§ 1167; R. C. 1899, § 4133.] 
Subagents and their relation to the principal and to the agent appointing them. 50 
Am. St. Rep. 110. 


ARTICLE 3.— FACTORS. 


§ 6145. Defined. A factor is an agent who in the pursuit of an independ- 
ent calling is employed by another to sell property for him and is vested by 
the latter with the possession or control of the property or authorized to 
receive payment therefor from the purchaser. [R. C. 1905, § 5582; Civ. C. 
1877, § 1168; R. C. 1899, § 4134.] 


Factor may buy and sell in his own name as well as in name of principal. Turner 
v. Crumpton, 21 N. D. 294, 130 N. W. 937. 

Definition and distinctive features of factors. 58 Am. Dec. 158. 

When title of goods vested in factor. 45 Am. St. Rep. 203. 

Who must bear loss where merchandise broker receives purchase price and fails to 
pay over same to seller. 8 L.R.A.(N.S.) 474. 

Consignments by foreign corporation to factors as doing business within state. 18 
L.R.A.(N.S.) 138. 
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Right of f intai i 
ice 2 (Nes. 4%, COG cu la date to maintain action against carrier. 26 
‘ on pila provision in Cal. Civ. Code, § 2026, see Wisp v. Hazard, 66 Cal 459, 

§ 6146. Must obey instructions. Exception. A factor must obey the 
instructions of his principal to the same extent as any other employe, not- 
withstanding any advances he may have made to his principal upon the 
property consigned to him except that, if the principal forbids him to sell 
at the market price, he may nevertheless sell for his reimbursement after 
giving to his principal reasonable notice of his intention to do so and of the 
time and place of sale and proceeding in all respects as a pledgee. [R. C. 
1905, § 5583; Civ. C. 1877, § 1169; R. C. 1899, § 4135.] 

§ 6147. Give usual credit. A factor may sell property consigned to him 
on such credit as is usual, but, having once agreed with the purchaser upon 
the terms of credit, may not extend it. [R. C. 1905, § 5584; Civ. C. 1877, 
§ 1170; R. C. 1899, § 4136.] 

ao what extent advances by a factor create a debt against the principal]. 5 L.R.A.(N.S.) 

§ 6148. Liability under guarantee commission. A factor who charges his 
principal with a guarantee commission upon a sale thereby assumes abso- 
lutely to pay the price when it falls due as if it was a debt of his own and 
not as a mere guarantor for the purchaser; but he does not thereby assume 
any additional responsibility for the safety of his remittance of the proceeds. 
[R. C. 1905, § 5585; Civ. C. 1877, § 1171; R. C. 1899, § 4137.] 

§ 6149. How agreement to guarantee released. A factor who receives 
property for sale under a general agreement or usage to guarantee the sale 
or the remittance of the proceeds cannot relieve himself from responsibility 
therefor without the consent of his principal. [R. C. 1905, § 5586; Civ. C. 
1877, § 1172; R. C. 1899, § 4138.] 


ARTICLE 4.— SHIPMASTERS. 


§ 6150. Appointed by owner. The master of a ship is appointed by the 
owner ard holds during his pleasure. The word ‘‘ ship’’ as used in this 
code shall be construed to mean any boat, vessel or structure fitted for 
navigation. [R. C. 1905, § 5587; Civ. C. 1877, § 1173; R. C. 1899, § 4139.] 

§ 6151. When master to be on board. The master of a ship is bound to 
be always on board when entering or leaving port. The word ‘‘ port ’”’ as 
used in this code shall be construed to mean any place on a navigable river 
or lake where a vessel lands to receive or put off freight or passengers or 
for any other purpose and when a vessel has made a landing it is said to be 
in port. [R. C. 1905, § 5588; Civ. C. 1877, § 1174; R. C. 1899, § 4140.] 

§ 6152. Taking pilot. Before leaving a port the master of a ship must 
take a pilot on board and the navigation of the vessel devolves on him. [R. C. 
1905, § 5589; Civ. C. 1877, § 1175; R. C. 1899, § 4141.] 

Liability of pilot to owner of vessel hiring him, for damage caused by his fault. 14 
L.R.A.(N.S.) 1114. 

§ 6153. Power over seamen. The master of a ship may enforce the obedi- 
ence of the mate and crew to his lawful commands by confinement and other 
reasonable corporal punishment not prohibited by law, being responsible 
for the abuse of his power. [R. C. 1905, § 5590; Civ. C. 1877, § 1176; R. C. 
1899, § 4142.] 

Seaman’s duty of obedience to master. 24 L.R.A.(N.S.) 821. 

§ 6154. Power over passengers. The master of a ship may confine any 
person on board during a voyage for willful disobedience to his lawful com- 
mand. [R. C. 1905, § 5591; Civ. C. 1877, § 1177; R. C, 1899, § 4143.] 

§ 6155. May take private supplies. If during a voyage the ship’s supplies. 
fail the master, with the advice of the officers, may compel persons who have 
private supplies on board to surrender them for the common want on pay- 
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ment of their value or giving security therefor. [R. C. 1905, § 5592; Civ. 
C. 1877, § 1178; R. C. 1899, § 4144.] 

§ 6156. When may abandon ship. The master of a ship must not abandon 
it during the voyage without the advice of the other officers. [R. C. 1905, 
§ 5593; Civ. C. 1877, § 1179; R. C. 1899, § 4145.] 

§ 6157. On abandonment must take away valuables. The master of a 
ship upon abandoning it must carry with him so far as it is in his power 
the money and the most valuable of the goods on board under penalty of 
being personally responsible. If the articles thus taken are lost from causes 
beyond his control he is exonerated from liability. [R. C. 1905, § 5594; Civ. 
C. 1877, § 1180; R. C. 1899, § 4146. ] 

§ 6158. Cannot trade on his own account. The master of a ship who 
engages for a common profit on the cargo must not trade on his own account 
and if he does he must account to his employer for all profits thus made by 
him. [R. C. 1905, § 5595; Civ. C. 1877, § 1181; R. C. 1899, § 4147.] 

§ 6159. Great care and diligence. The master of a ship must use great 
eare and diligence in the performance of his duties and is responsible for all 
damage occasioned by his negligence, however slight. [R. C. 1905, § 5596; 
Civ. C. 1877, § 1182; R. C. 1899, § 4148.] 

§ 6160. Chapter 73 applies. The authority and liability of the master of 
a ship as an agent for the owners of the ship and cargo are regulated by 
chapter 73. ([R. C. 1905, § 5597; Civ. C. 1877, § 1183; R. C. 1899, § 4149.] 


ARTICLE §.— MATES AND SEAMEN. 


§ 6161. Mate defined. The mate of a ship is the officer next in command 

to the master. [R. C. 1905, § 5598; Civ. C. 1877, § 1184; R. C. 1899, § 4150.] 

6162. Seamen defined. All persons employed in the navigation of a ship 

or upon a voyage, other than the master and mate, are to be deemed seamen 

within the provisions of this code. ([R. C. 1905, § 5599; Civ. C. 1877, § 1185; 
R. C. 1899, § 4151.] 

§ 6163. Engaged by master. Cause for discharge. The mate and seamen 
of a ship are engaged by the master and may be discharged by him at any 
period of the voyage for willful and persistent disobedience or gross disqualli- 
fication, but cannot otherwise be discharged before the termination of the 
voyage. [R. C. 1905, § 5600; Civ. C. 1877, § 1186; R. C. 1899, § 4152.] 

§ 6164. Unseaworthy vessel. A mate or seaman is not bound to go on 
a voyage in a ship that is not seaworthy; and if there is reasonable doubt 
of its seaworthiness he may refuse to proceed until a proper survey has been 
had. [R. C. 1905, § 5601; Civ. C. 1877, § 1187; R. C. 1899, § 4153.] 

§ 6165. Agreement to abandon wages or lien void. A Seaman cannot by 
reason of any agreement be deprived of his lien upon the ship or of any 
remedy for the recovery of his wages to which he would otherwise have 
been entitled. Any stipulation by which he consents to abandon his right 
to wages in case of the loss of a ship or to abandon any right he may have 
or obtain in the nature of salvage is void. ([R. C. 1905, § 5602; Civ. C. 1877, 
§ 1188; R. C. 1899, § 4154.] 

Maritime lien for wages. 70 L.R.A. 364, 
Compensation in nature of salvage. 64 L.R.A. 200. 

§ 6166. When special agreement of seamen is binding. No special agree- 
ment entered into by a seaman can impair any of his rights or add to any 
of his obligations as defined by law, unless he fully understands the effect 
of the agreement and receives a fair compensation therefor. [R. C. 1905, 
_ § 5608; Civ. C. 1877, § 1189; R. C. 1899, § 4155.] 

§ 6167. When wages due. Except as hereinafter provided the wages of 
seamen are due when and so far only as freightage is earned, unless the loss 
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of freightage is owing to the fault of the owner or master. [R. C. 1905, 
§ 5604; Civ. C. 1877, § 1190; R. C. 1899, § 4156.] 

§ 6168. When wages begin. The right of a mate or seaman to wages and 
provisions begins either from the time he begins work, or from the time 
specified in the agreement for his beginning work, or from his presence on 
board, whichever first happens. [R. C. 1905, § 5605; Civ. C, 1877, § 1191; 
R. C. 1899, § 4157.] 

§ 6169. Wages when voyage broken up. When a voyage is broken up 
before departure of the ship, the seamen must be paid for the time they have 
served and may retain for their indemnity such advances as they have 
received. [R. C. 1905, § 5606; Civ. C. 1877, § 1192; R. C. 1899, § 4158.] 

§ 6170. Full wages when wrongfully discharged. When a mate or sea- 
man is wrongfully discharged or is driven to leave the ship by the cruelty of 
the master on the voyage, it is then ended with respect to him and he may 
thereupon recover his full wages. [R. C. 1905, § 5607; Civ. C. 1877, § 1193; 
R. C. 1899, § 4159.] 

§ 6171. Wages after loss or wreck. In case of loss or wreck of the ship 
a seaman js entitled to his wages up to the time of the loss or wreck, whether 
freightage has been earned or not, if he exerts himself to the utmost to save 
the ship, cargo and stores. [R. C. 1905, § 5608; Civ. C. 1877, § 1194; 1899, 
§ 4160. ] 

§ 6172. Certificate of master, evidence. A certificate from the master or 
chief surviving officer of a ship to the effect that a seaman exerted himself 
to the utmost to save the ship, cargo and stores is presumptive evidence of 
the fact. [R. C. 1905, § 5609; Civ. C. 1877, § 1195; R. C. 1899, § 4161.] 

§ 6173. Wages when disabled without fault. When a mate or seaman is 
prevented from rendering service by illness or injury, incurred without his 
fault, in the discharge of his duty on the voyage or by being wrongfully 
discharged, or by a capture of the ship he is entitled to wages notwith- 
standing. [R. C. 1905, § 5610; Civ. C. 1877, § 1196; R. C. 1899, § 4162.] 

§ 6174. Expenses of sickness borne by ship. If a mate or seaman becomes 
sick or disabled during the voyage without his fault, the expenses of furnish- 
ing him with suitable medical advice, medicine, attendance and other pro- 
visions for his wants must be borne by the ship until the close of the voyage. 
[R. C. 1905, § 5611; Civ. C. 1877, § 1197; R. C. 1899, § 4163.] 


Duty to furnish medical aid to sick or injured seamen. 28 L.R.A. 549; 4 L.R.A.(N.S.) 
49 


Duty and obligation of vessel on inland lake or river in respect of sick or injured 
member of crew. 35 L.R.A.(N.S.) 199. 

§ 6175. Wages to time of death. If a mate or seaman dies during the 
voyage, his personal representatives are entitled to his wages to the time of 
his death, if he would have been entitled to them had he lived to the end of 
the voyage. [R. C. 1905, § 5612; Civ. C. 1877, § 1198; R. C. 1899, § 4164.] 

§ 6176. Desertion, etc., forfeits wages. Desertion of the ship without 
cause, or a justifiable discharge by the master during the voyage for mis- 
conduct, or a theft of any part of the cargo or appurtenances of the ship, 
or a willful injury thereto or to the ship forfeits all wages due for the voyage 
to a mate or seaman thus in fault. [R. C. 1905, § 5613; Civ. C. 1877, § 1199; 
R. C. 1899. § 4165. ] 

§ 6177. Cannot ship goods. A mate or seaman may not under any pretext 
ship goods on his own account without permission from the master. [R. C. 
1905, § 5614; Civ. C. 1877, § 1200; R. C. 1899, § 4166.] 

§ 6178. Embezzlement or injury made good. If any part of the cargo or 
appurtenances of a ship is embezzled or injured by the mate or a seaman, 
the offender, or if it is not known which is the offender, all those of whom 
negligence or fault may be presumed must make good the loss. [R. C. 1905, 
§ 5615; Civ. C. 1877, § 1201; R. C. 1899, § 4167.] 


1465 


§§ 6179-6188 CIVIL CODE. Carriage in General. 


§ 6179. Further regulations. The shipment of officers and seamen and 
their rights and duties are further regulated by law. [R. C. 1905, § 5616; 
Civ. C. 1877, § 1202; R. C. 1899, § 4168.] 


ARTICLE 6.— SHIP’s MANAGERS. 


§ 6180. Defined. The general agent for the owners in respect to the care 
of a ship and freight is called the manager; if he is a part owner he is also 
called the managing owner. [R. C. 1905, § 5617; Civ. C. 1877, § 1203; RB. C. 
1899, § 4169.] 

§ 6181. Duties of. Unless otherwise directed, it is the duty of the man- 
ager of a ship to provide for the complete seaworthiness of the ship; to take 
care of it in port; to see that it is provided with necessary papers, with a 
proper master, mate and crew and supplies of provisions and stores. ([R. C. 
1905, § 5618; Civ. C. 1877, § 1204; R. C..1899, § 4170.] 

§ 6182. Managing owner. A managing owner is presumed to have no 
right to compensation for his own services. [R. C. 1905, § 5619; Civ. C. 
1877, § 1205; R. C. 1899, § 4171.] 


CHAPTER 64. 
SERVICE WITHOUT EMPLOYMENT. 


§ 6183. No compensation. Expenses allowed. One who officiously and 
without consent of the real or apparent owner of a thing takes it into his 
possession for the purpose of rendering a service about it must complete 
such service and use ordinary care, diligence and reasonable skill about the 
same. He is not entitled to any compensation for his service or expenses, 
except that he may deduct actual and necessary expenses incurred by him 
about such service from any profits which his service has caused the thing 
to acquire for its owner and must account to the owner for the residue. 
(R. C. 1905, § 5620; Civ. C. 1877, § 1206; R. C. 1899, § 4172.] 

§ 6184. Salvage. Any person, other than the master, mate or seaman 
thereof, who rescues a ship, her appurtenances or cargo from danger is 
entitled to a reasonable compensation therefor, to be paid out of the property 
saved. He has lien for such claim which is regulated by chapters 86 and 99. 


[R. C. 1905, § 5621; Civ. C. 1877, § 1207; R. C. 1899, § 4173.] 
Rights of seamen aa salvors. 64 L.R.A. 193. 
Maritime lien for salvage. 70 L.R.A. 368, 376. 


CHAPTER 65. 
CARRIAGE IN GENERAL. 


§ 6185. Contract for defined. The contract of carriage is a contract for 
the conveyance of property, persons or messages from one place to another. 
[R. C. 1905, § 5622; Civ. C. 1877. § 1208; R. C. 1899, § 4174.] 

§ 6186. Classified. Carriage is either: 

1. Inland; or, 

2. Marine. [R. C. 1905, § 5623; Civ. C. 1877, § 1209; R. C. 1899, § 4175.] 

§ 6187. Classes defined. Carriers upon the ocean, upon arms of the sea, 
upon the great lakes or such other navigable waters or rivers as are within 
the admiralty jurisdiction of the United States are marine carriers. All 
others are inland carriers. [R. C. 1905, § 5624; Civ. C. 1877, § 1210; R. C. 
1899, § 4176.] 

§ 6188. Carriers by sea. Rights and duties peculiar to carriers by sea are 
defined by acts of congress. [R. C. 1905, § 5625; Civ. C. 1877, § 1211; R. C. 


1899, § 4177.] sacs 
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§ 6189. Carriers without reward. Carriers without reward are subject to 
the same rules as employes without reward, except so far as is otherwise 
provided by the following chapters on carriage. [R. C. 1905, § 5626; Civ. C. 
1877, § 1212; R. C. 1899, § 4178.] 

§ 6190. Same. Must complete carriage. A carrier without reward, who 
has begun to perform his undertaking, must complete it in like manner as 
if he had received a reward, unless he restores the person or thing carried 
to as favorable a position as before he commenced the carriage. [R. C. 1905, 
§ 5627; Civ. C. 1877, § 1213; R. C. 1899, § 4179.] 


CHAPTER 66. 
CARRIAGE OF PERSONS. 


ARTICLE 1. GraTvITOUS CARRIAGE OF PERSONS, § 6191. 
2, CARRIAGE FOR REWARD, §§ 6192-6196. 


ARTICLE 1.— GRATUITOUS CARRIAGE OF PERSONS. 


§ 6191. Must use ordinary care. A carrier of persons without reward 
must use ordinary care and diligence for their safe carriage. [R. C. 1905, 
§ 5628; Civ. C. 1877, § 1214; R. C. 1899, § 4180.] 


ARTICLE 2.— CARRIAGE FOR REWARD. 


§ 6192. Utmost care and diligence. A carrier of persons for reward must 
use the utmost care and diligence for their safe carriage, must provide every- 
thing necessary for that purpose and must exercise to that end a reasonable 
degree of skill. [R. C. 1905, § 5629; Civ. C. 1877, § 1215; R. C. 1899, § 4181.] 


Care and skill which carriers of passengers must exercise with respect to their roads. 
37 Am. Rep. 749. 

Duty and liability of proprietor of public hack or cab to passengers. 5 L.R.A.(NS.) 
1069. 

Liability of proprietor of private railroad for i deg sustained by one other than an 
employe while being carried thereon. 12 L.R.A.(N.S.) 131; 22 L.R.A.(N.S.) 190. 

iability for injury to passenger by negligent operation of automobile, 21 
L.R.A.(N.S.) 81; 35 L.R.A.(N.S.) 658. 

Liability of sleeping car company for persona) injuries to passengers. 21 L.R.A. 
296; 26 Am. St. Rep. 331. 

Liability of sleeping-cars, for theft of property of passengers. 56 Am. Rep. 850. 

Liability of carrier for personal injury to passenger struck by sparks or cinders 
escaping from locomotive. 18 L.R.A.(N.S.) 241. 

Presumption of negligence from injury to passenger by collision. 13 L.R.A.(N.S.): 
608; 29 L.R.A.(N.S.) 812. 

As to similar provision in Cal. Civ. Code, § 2100, see MacDougall v. Central R. Co., 
63 Cal. 431, 2 Am. Neg. Cas. 173; Fisher v. Southern P. R. Co., 89 Cal. 399, 26 Pac. 
894, 9 Am. Neg. Cas. 104; Osgood v. Los Angeles Traction Co., 137 Cal. 280, 92 Am. St. 
Rep. 171. 70 Pac. 169. ; 

§ 6193. Must use safe vehicles. A carrier of persons for reward 1s bound 
to provide vehicles safe and fit for the purposes to which they are put, and 
is not excused for default in this respect by any degree of care. [R C. 1905, 
§ 5630; Civ. C. 1877, § 1216; R. C. 1899. § 4182.] 

Liability for injuries to passengers resulting from defects in vehicles and other 
appliances. 64 Am. Dec. 521. 

: Duty of railroad carrfer in respect to furnishing proper cars for passengers. 31 

.R.A. 313. 

Liahility for injury to passenger by latent defect in car. 15 L.RA.(NS.) 790. 

Liability to passenger on account of unsanitary condition of car. 26 L.R.A.(N.S.) 
263. 

Liability to postal clerk for failure to keep car in proper condition. 3 L.R.A.(N.S.) 
218; 26 L.R.A.(N.S.) 1058. 

Duty to keep steps of cars free from snow and ice. 15 LRA(NS.) 523; 33 
L.R.A.(N.S.) 592. 
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Injury to passenger from door of vehicle. 39 L.R.A.(N.S.) 878. 
Duty to heat cars. 42 L.R.A. 110. ; 
Duty to protect passenger from cold. 11 L.R.A.(N.S.) 1142. 


Duty of steamship company to passengers as to condition of decks. 33 L.R.A.( N.S.) 
532. 


As to similar provision in Cal. Civ. Code, § 2101, see Fisher v. Southern P. R. Co., 
89 Cal. 399, 26 Pac. 894, 9 Am. Neg. Cas. 104. 

§ 6194. Must not overload. A carrier of persons for reward must not over- 
crowd or overload his vehicles. [R. C. 1905, § 5631; Civ. C. 1877, § 1217; 
R. C. 1899, § 4183.] 

Right of passenger to seat. 22 L.R.A. 259; 136 Am. St. Rep. 312. 

Liability of steamship company for failure to supply berth. 5 L.R.A.(N.S.) 1012, 
Injuries received on crowded railroad trains. 24 L.R.A. 710 

Injuries on crowded street cars. 24 L.R.A. 712. 

Duty to passenger on overcrowded street car. 4 L.R.A.(N.S.) 399. 

§ 6195. Treatment of passengers. A carrier of persons for reward must 
give to passengers all such accommodations as are usual and are reasonable, 
must treat them with civility and give them a reasonable degree of attention. 
[R. C. 1905, § 5632; Civ. C. 1877. § 1218; R. C. 1899, § 4184.] 

Assault on assenger. 28 Am. Rep. 112; 32 Am. St. Rep. 90. 
by emploves. 32 L.R.A.(N.S.) 1201; 42 Am. Rep. 36. 


Liability for insults, threats and obscene language of employes towards passengers. 
14 L.R.A. 739. 


for mental sufferin ng of passenger from mere verbal abuse unaccompanied by other 
breach of duty. 13 L.R.A.(N.S.) 159. 
for willful torts of servants to passengers. 40 L.R.A.(N.S.) 999. 


for acts of epecial police officer dd eae by public authority. 23 L.R.A.(N.S.) 
289; 30 L.R.A.(N.S.) 481; 39 L.R.A.(N.S.) 122 


How far carrier's liability affected by misconduct of passenger. Antecedent violence 
of passenger. 40 L.R.A.(N.S.) 1070. 


Liability of for perssnal injuries inflicted on passengers by third pereons. 6 Am. 
St. Rep. 734. 


Liability of steamship for malicious acts of servants towards passengers. 4 
L.R.A.(N.S.) 494. 


§ 6196. Must travel at reasonable speed. A carrier of persons for reward 
must travel at a reasonable rate of speed and without any unreasonable 


delay or deviation from his proper route. [R. C. 1905, § 5633; Civ. C. 1877, 
§ 1219; R. C. 1899, § 4165. ] 


CHAPTER 67. 
CARRIAGE OF PROPERTY. 


ARTICLE 1. GENERAL DEFINITIONS, § 6197. 

2. OBLIGATIONS OF THE CARRIER, §§ 6198-6208. 
3. BILL oF LapIna, §§ 6209-6215. 

4. FREIGHTAGE, §§ 6216-6224. 

9) 


. GENERAL AVERAGE, §§ 6225-6234. 


ARTICLE 1.— GENERAL DEFINITIONS. 


§ 6197. Freight, freightage, consignor and consignee defined. Property 
earried is called freight; the reward, if any, to be paid for its carriage 1s 
called freightage; the person who delivers the freight to the carrier is called 
the consignor and the person to whom it is to be delivered is called the 
consignee. [R. C. 1905, § 5634; Civ. C. 1877, § 1220; R. C. 1899, § 4186.] 


ARTICLE 2.— OBLIGATIONS OF THE CARRIER. 


§ 6198. Ordinary care for reward; without reward slight. A carrier of 
property for reward must use at least ordinary care and diligence in the per- 
formance of all his duties. A carrier without reward must use at least slight 


care and diligence. [R. C. 1905, § 5635; Civ. C. 1877, § 1221; R. C. 1899, 
§ 4187. ] 
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-§ 6199. Must comply with directions. A carrier must comply with the 
directions of the consignor or consignee to the same extent that an employe 
is bound to comply with those of his employer. [R. C. 1905, § 5636; Civ. C. 
1877, § 1222; R. C. 1899, § 4188.] 

§ 6200. Conflicting directions. When the directions of a consignor and 
consignee are conflicting the carrier must comply with those of the consignor 
in respect to all matters except the delivery of the freight, as to which he 
must comply with the directions of the consignee, unless the consignor has 
specially forbidden the carrier to receive orders from the consignee incon- 
sistent with his own. [R. C. 1905, § 5637; Civ. C. 1877, § 1223; R. C. 1899, 
§ 4189. ] 

§ 6201. Storage by marine carrier. Deviation. A marine carrier must 
not stow freight upon deck during the voyage, except when it is usual to do 
so, nor make any improper deviation from or delay in the voyage, nor do 
any other unnecessary act which would avoid an insurance in the usual form 
upon the freight. [R. C. 1905, § 5638; Civ. C. 1877, § 1224; R. C. 1899, 

4190. 
$ phi of deviation upon rights and liabilities of carriers. 2 B. R. C. 587 

Effect of deviation on carrier’s right to avail itself of provisions of special contract 
of affreightment. 35 L.R.A.(NS.) 1046. 

§ 6202. Manner of delivery. A carrier of property must deliver it to the 
consignee at the place to which it is addressed in the manner usual at that 
place. [R. C. 1905, § 5639; Civ. C. 1877, § 1225; R. C. 1899, § 4191.] 

Liability of railroad company for malicious refusal of freight agent to deliver 
freight. 7 L.R.A.(N.S.) 926. 

Liability of connecting carrier for detaining freight on account of mistake as to 
amount due. 32 L.R.A.(N.S.) 189. 

Payment or tender of freight charges as a condition precedent to an action of trover 
against carrier. 21 L.R.A. 117. 

Duty of on adverse cldim being made to goods. 34 Am. St. Rep. 731. 

When delivery of goods excused by their seizure under process. 34 Am. St. Rep. 735. 


§ 6203. Place of delivery, when no usage. If there is no usage to the con- 
trary at the place of delivery freight must be delivered as follows: 

1. If carried upon a railway owned and managed by the carrier it may be 
delivered at the station nearest the place to which it is addressed. 

2. If carried by sea from a foreign country it may be delivered at the 
wharf where the ship moors within a reasonable distance from the place of 
address; or if there is no wharf, on board a lighter alongside the ship; or, 

3. In other cases it must be delivered to the consignee or his agent per- 
sonally, if either can with reasonable diligence be found. [R. C. 1905, 
§ 5640: Civ. C. 1877, § 1226; R. C. 1899, § 4192.] 

Right of shipper to demand a redelivery of property at intermediate point. 15 
L.R.A.(N.S.) 756. 

Duty of carrier to deliver car at consignee’s place of business. 41 L.R.A.(N.S.) 678. 

To whom delivery of aa by, may be made, and liability for delivery to wrong 
person. 9 Am. St. Rep. 511. 

As to similar provision in Cal. Civ. Code, § 2119, see Hirshfield v. Central P. R. 
Co., 56 Cal. 484; Wilson v. California C. R. Co., 94 Cal. 166, 17 L.R.A. 685, 29 Pac. 861. 

§ 6204. Notice to consignee. When carrier becomes warehouseman. If 
for any reason a carrier does not deliver freight to the consignee or his agent 
personally, he must give notice to the consignee of its arrival and keep the 
same in safety upon his responsibility as a warehouseman until the con- 
signee has had a reasonable time to remove it. If the place of residence 
or business of the consignee is unknown to the carrier, he may give the notice 
by letter dropped in the nearest post office. [R. C. 1905, § 5641; Civ. C. 
1877, § 1227; R. C. 1899, § 4193.] 

Duty of express company with respect to property awaiting delivery at destination. 
14 L.R.A.(N.S.) 393. 

Necessity of notice of arrival of goods to reduce liability of carrier to that of ware- 
houseman. 18 L.R.A.(N.S.) 427. 

Absence of consignee, lack of address or other similar circumstances as excusing 
performance of carrier’s duty to give notice of arrival. 26 L.R.A.(N.S.) 572. 
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As to similar provision in Cal. Civ. Code, § 2120, see Hirshfield v. Central P. R. Co., 
56 Cal. 484; Wilson v. California C. R. Co., 94 Cal. 166, 17 L.R.A. 685, 29 Pac. 861; 
Cavallaro v. Texas & P. R. Co., 110 Cal. 348, 52 Am. St. Rep. 94, 42 Pac. 918. 


§ 6205. Liability terminated. If a consignee does not accept and remove 
freight within a reasonable time after the carrier has fulfilled his obligation 
to deliver or duly offered to fulfill the same, the carrier may exonerate him- 
self from further liability by placing the freight in a suitable warehouse on 
storage on account of the consignee and giving notice thereof to him. [R. C. 
1905, § 5642; Civ. C. 1877. § 1228; R. C. 1899, § 4194.] 

When liability of carrier terminates. 7 Am. Rep. 591. 

When liability of carrier reduced to that of warehouseman. 97 Am. St. ap. 84. 

What is a reasonable time for removal of goods by consignee, after which the liability 
of the carrier as such terminates. 8 L.R.A.(N.S.) 240; 16 L.RA.(N.S.) 935; 25 
L.R.A.(NS.) 938. 

Termination of carrier’s liability as such as affected by its fault preventing removal 
of goods. 8 L.R.A.(N.S.) 235. 

Liability of shipper for demurrage. 30 Am. St. Rep. 635. 

§ 6206. When unclaimed property may be sold. Whenever any trunk, 
carpetbag, valise, bundle, package or article of property transported or com- 
ing into the possession of any railroad, or express company or any other 
common carrier in the course of his or its business as common carrier shall 
remain unclaimed and the legal charges thereon unpaid during the space of 
six months after its arrival at the point to which it shall have been directed 
and the owner or person to whom the same is consigned cannot be found 
upon diligent inquiry or, being found and notified of the arrival of such 
article, shall refuse or neglect to receive the same and pay the legal charges 
thereon for the space of three months, it shall be lawful for such common 
carrier to sell such article at public auction after giving the owner or con- 
signee fifteen days’ notice of the time and place of sale through the post 
office and by advertising in a newspaper published in the county where such 
sale is made and out of the proceeds of such sale to pay all legal charges 
on such article and the amount over, if any, shall be paid to the owner or 
eaten a upon demand. [R. C. 1905. § 5643; 1879, ch. 51, § 1; R. C. 1899, 

4195. 


Duty of carrier to give notice before selling goods or otherwise disposing of them 
contrary to shipping directions. 45 L.R.A.(N.S.) 18 : 


§ 6207. When perishable property may be sold. Perishable property 
which has been transported to its destination and the owner or consignee 
notified of its arrival, or being notified, refuses or neglects to receive the same 
and pay the legal charges thereon. or if upon diligent inquiry the consignee 
cannot be found, such carrier may in the exercise of a reasonable discretion 
sell the same at public or private sale without advertising and the proceeds 
after deducting the freight and charges and expenses of sale shall be paid 
to the owner or consignee upon demand. [R. C. 1905, § 5644; 1879. ch. 51, 
§ 2; R. C. 1899, § 4196.] 

§ 6208. Applies to hotel keepers. The provisions of the last two sections 
shall apply to hotel keepers and warehousemen. [R. C. 1905, § 5645; 1879, 
ch. 51, § 3; R. C. 1899, § 4197.] 


ARTICLE 3.— BILL oF LaDING. 


§ 6209. Defined. A bill of lading is an instrument in writing signed by 

a carrier or his agent, describing the freight so as to identify it, stating the 

name of the consignor, the terms of the contract for carriage and agreeing 

or directing that the freight be delivered to the order or assigns of a specified 

person at a specified place. [R. C. 1905, § 5646; Civ. C. 1877, § 1229; R. C. 
1899, § 4198. ] 

As to similar provision in Cal. Civ. Code, § 2126, see Dodge v. Meyer, 61 Cal. 405. 

§ 6210. Negotiable. All the title to the freight which the first holder of 

a bill of lading had when he received it passes to every subsequent indorsee 
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thereof in good faith and for value in the ordinary course of business with 
like effect and in like manner as in the case of a bill of exchange. ([R. C. 
1905, § 5647; Civ. C. 1877, § 1230; R. C. 1899, § 4199.] 
Possession of an unindorsed bill of lading by a stranger raises no presumption that 
stranger is agent of consignor. Stewart v. Gregory et al., 9 N. D. 618, 84 N. W. 553. 

§ 6211. When delivery transfers. When a bill of lading is made to bearer 
or in equivalent terms, a simple transfer thereof by delivery conveys the same 
title as an indorsement. [R. C. 1905, § 5648; Civ. C. 1877, § 1231; R. C. 
1899, § 4200. ] 

As to similar provision in Cal. Civ. Code, § 2128, see Dodge v. Meyer, 61 Cal. 405; 
Cavallaro v. Texas & P. R. Co., 110 Cal. 348, 52 Am. St. Rep. 94, 42 Pac. 918. 

§ 6212. Obligations of carrier not altered. A bill of lading does not alter 
the rights.or obligations of the carrier as defined in this chapter unless it 
is plainly inconsistent therewith. [R. C. 1905, § 5649; Civ. C. 1877, § 1232; 
R. C. 1899, § 4201.]} 

§ 6213. Carrier must give sets of bills, on demand. A carrier must sub- 
scribe and deliver to the consignor on demand any reasonable number of bilis 
of lading of the same tenor, expressing truly the original contract for car. 
riage; and if he refuses to do so the consignor may take the freight from 
him and recover from him besides all damages thereby occasioned. ([R. C. 
1905, § 5650; Civ. C. 1877, § 1233; R. C. 1899, § 4202.) 

§ 6214. Carrier exonerated by delivering freight to holder. A carrier is 
exonerated from liability for freight by delivery thereof in good faith to any 
holder of a bill of lading therefor, properly indorsed, or made in favor of 
the bearer. [R. C. 1905, § 5651; Civ. C. 1877, § 1234; R. C. 1899, § 4203.] 

To whom delivery may be made under bill of lading. 38 L.R.A. 358. 

Effect of bill of lading on delivery to impostor by carrier. 37 L.R.A. 178. 

Liability of carrier to bona fide holder upon bill of lading issued by negligence or 
mistake of agents without delivery of any goods to carrier. 41 L.R.A.(N.S.) 500. 

As to similar provision in Cal. Civ. Code, § 2131, see Dodge v. Meyer, 61 Cal. 405; 
Cavallaro v. Texas & P. R. Co., 110 Cal. 348, 52 Am. St. Rep. 94, 42 Pac. 918. 

§ 6215. When surrender required. When a carrier has given a bill of 
lading or other instrument substantially equivalent thereto, he may require 
its surrender or a reasonable indemnity against claims thereon before deliver- 
ing the freight. [R. C. 1905, § 5652; Civ. C. 1877, § 1285; R. C. 1899, § 4204.] 


ARTICLE 4.— FREIGHTAGE. 


§ 6216. In advance. Exception. A carrier may require his freightage to 
be paid upon his receiving the freight; but if he does not demand it then 
he cannot until he is ready to deliver the freight to the consignee. ([R. C. 
1905, § 5653; Civ. C. 1877, § 1286; R. C. 1899, § °4205.] 

When right to freight becomes complete. 60 Am. Dec. 149. 

Discrimination by requiring probey ment of freight charges. 21 L.R.A.(N.S.) 982. 

Payment or tender of freight charges as condition precedent to action of trover 
against carrier. 21 L.R.A. 117. 

When tender of freight money not condition of conversion by carrier’s refusal to 
surrender goods. 6 L.R.A.(N.S.) 1058. 

Liability of connecting carrier for detaining freight on account of mistake as to 
the amount due. 6 L.R.A.(N.S.) 1054; 32 L.R.A.(N.S.) 189. 

§ 6217. Consignor liable for freightage. Exception. The consignor of’ 
freight is presumed to be liable for the freightage, but if the contract between 
him and the earrier provides that the consignee shall pay it and the carrier 
allows the consignee to take the freight he cannot afterwards recover the 
freightage from the consignor. [R. C. 1905, § 5654; Civ. C. 1877, § 1237;- 
R. C. 1899, § 4206.] 

§ 6218. When consignee liable. The consignee of freight is liable for the 
freightage if he accepts the freight with notice of the intention of the con- 
signor that he should pay it. [R. C. 1905, § 5655; Civ. C. 1877, § 1238; 
R. C. 1899, § 4207.] —_ 
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§ 6219. No freightage on increase. No freightage can be charged upon 
the natural increase of freight. [R. C. 1905, § 5656; Civ. C. 1877, § 1239; 
R. C. 1899, § 4208.] 

220. Apportioned. Payment accordingly. If freightage is apportioned 
by a bill of lading or other contract made between a consignor and carrier 
the carrier is entitled to payment according to the apportionment for so 
s 1509.1 he delivers. [R. C. 1905, § 5657; Civ. C. 1877, § 1240; R. C. 1899, 

§ 6221. Part accepted. Freightage apportioned. If a part of the freight 
is accepted by a consignee without a specific objection that the rest is not 
delivered, the freightage must be apportioned and paid as to that part, 
though not apportioned in the original contract. [R. C. 1905, § 5658; Civ. 
C. 1877, § 1241; R. C. 1899, § 4210.] 

§ 6222. According to distance. At place short of destination. Qualifi- 
cation. If a consignee voluntarily receives freight at a place short of the one 
appointed for delivery the carrier is entitled to a just proportion of the 
freightage according to distance. If the carrier, being ready and willing, 
offers to complete the transit he is entitled to the full freightage. If he does 
not thus offer completion and the consignee receives the freight only from 
necessity, the carrier is not entitled to any freightage. [R. C. 1905, § 5659; 
Civ. C. 1877, § 1242; R. C. 1899, § 4211.] 


Part performance of contract for carnage will not entitle carrier to pro rata pay, 
unless pa dees performance is voluntarily accepted. Braithwaite v. Power, 1 N. D. 
445, 48 N. W. 354. 


§ 6223. No extra freightage for carrying further. If freight is carried 
further or more expeditiously than was agreed upon by the parties, the 
carrier is not entitled to additional compensation and cannot refuse to deliver 
it on the demand of the consignee at the place and time of its arrival. [R. C. 
1905, § 5660; Civ. C. 1877, § 1248; R. C. 1899, § 4212.]_ 

Effect of deviation on carrier’s right to freight. 2 B. R. C. 611. 

§ 6224. Lien for freightage. A carrier has a lien for freightage which is 
regulated by chapters 86, 98 and 99 of this code. [R. C. 1905, § 5661; Civ. 
C. 1877, § 1244; R. C. 1899, § 4213.] 


ARTICLE 5.— GENERAL AVERAGE. 


§ 6225. Jettison and general average. A carrier by water may, when in 
ease of extreme peril it is necessary for the safety of the ship or cargo, throw 
overboard or otherwise sacrifice any or all of the cargo or appurtenances of 
the ship. Throwing property overboard for such purpose is called jettison 
and the loss incurred thereby is called a general average loss. [R. C. 1905, 


§ 5662; Civ. C. 1877, § 1245; R. C. 1899, § 4214.] 


General average. 2 Am. Dec. 207. 
voluntary sacrifice essential to. 14 Am. Dec. 613. 


§ 6226. Jettison begins with most bulky freight. A jettison must begin with 
the most bulky and least valuable articles so far as possible. [R. C. 1905, 
§ 5663; Civ. C. 1877, § 1246; R. C. 1899, § 4215. } 

§ 6227. Jettison ordered only by master. Exception. A jettison can be 
made only by authority of the master of a ship, except in case of his disability 
or of an overruling necessity, when it may be made by any other person. 
[R. C. 1905, § 5664; Civ. C. 1877, § 1247; R. C. 1899, § 4216. ] 

§ 6228. How loss by jettison apportioned. The loss incurred by a jettison 
when lawfully made. must be borne by all that part of the ship, appurtenances, 
freightage and cargo for the benefit of which the sacrifice is made as well as 
by the owner of the thing sacrificed. [R. C. 1905, § 5665; Civ. C. 1877, § 1248; 
R. C. 1899, § 4217.] 

§ 6229. Loss by jettison. Adjustment. The proportions in which a gen- 
eral average loss is to be borne must be ascertained by an adjustment in which 
the owner of each separate interest is to be charged with such proportion of 
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the value of the thing lost as the value of his part of the property affected 
bears to the value cf the whole. But an adjustment made at the end of a 
voyage, if valid there, is valid everywhere. [R. C. 1905, § 5666; Civ. C. 1877, 
§ 1249; R. C. 1899, § 4218.] 

§ 6230. Values of ship, etc., how estimated. In estimating values for the 
purpose of a general average the ship and appurtenances must be valued as 
at the end of the voyage, the freightage at one-half the amount due on delivery 
and the cargo as at the time and place of its discharge; adding in each case 
the amount made good by contribution. [R. C. 1905, § 5667; Civ. C. 1877, 
§ 1250; R. C. 1899, § 4219.] 

§ 6231. When deck stowage entitled to contribution. The owner of things 
stowed on deck in case of their jettison is entitled to the benefit of a general 
average contribution only in case it is usual to stow such things on deck upon 
such a voyage. [R. C. 1905, § 5668; Civ. C. 1877, § 1251; R. C. 1899, § 4220.] 

§ 6232. These rules applicable to every sacrifice. The rules herein stated 
concerning jettison are equally applicable to every other voluntary sacrifice 
of property on a ship or expense necessarily incurred for the preservation of 
the ship and cargo from extraordinary perils. [R. C. 1905, § 5669; Civ. C. 
1877, § 1252; R. C. 1899, § 4221.] 


CHAPTER 68. 
CARRIAGE OF MESSAGES. 


§ 6283. Delivery. A carrier of messages for reward must deliver them at 
the place to which they are addressed or to the persons for whom they are 
intended. [R. C. 1905. § 5670; Civ. C. 1877, § 1253; R. C. 1899, § 4222.] 


As to similar provision in Cal. Civ. Code, § 2161, see Hart v. Western U. Teleg. Co., 
66 Cal. 579, 56 Am. Rep. 119, 6 Pac. 637; Pacific Pine Lumber Co. v. Western U. 
Teleg. Co., 123 Cal. 428, 56 Pac. 103. 


§ 6234. Great care. By telegraph, utmost diligence. A carrier of mes- 
sages for reward must use great care and diligence in the transmission and 
delivery of messages. A carrier by telegraph must use the utmost diligence 
therein. [R. C. 1905, § 5671; Civ. C. 1877, § 1254; R. C. 1899, § 4223.] 


Criminal liability for agent’s failure to transmit telegram. 41 L.R.A. 660. 

Duty of telegraph company to deliver message by telephone. 29 L.R.A.(N.S.) 836. 
Braet of telegraph company to find person addressed. 15 L.R.A. 129; 27 Am. St. 

ep. 923. 

Telegraph company’s duty as to discovering unknown sendee. 22 L.R.A.(NS.) 761. 

Duty of telegraph company to notify sender of message if it cannot be promptly 
transmitted or delivered. 67 L.R.A. 153; 16 L.R.A.(N.S.) 870. 

Duty and liability for conduct of telegraph messengers furnished. 2 L.R.A.(N.S.) 
1091. 

Liability of telegraph company for delay in transmitting or delivering message, due 
to strike of its employes. 22 L.R.A.(N.S.) 1214. 

As to similar provision in Cal. Civ. Code, § 2162, see Hart v. Western U. Teleg.. 
Co., 66 Cal. 579, 56 Am. Rep. 119, 6 Pac. 637; Pacific Pine Lumber Co. v. Western 
U. Teleg. Co., 123 Cal. 428, 56 Pac. 103; Coit v. Western U. Teleg. Co., 130 Cal. 657, 
53 L.R.A. 678, 80 Am. St. Rep. 153, 63 Pac. 83. 
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CHAPTER 69. 
COMMON CARRIERS. 


ARTICLE 1. Common CARRIERS IN GENERAL, §§ 6235-6242, 
2. CoMMON CARRIERS OF PERSONS, §§ 6243-6252. 
3. CoMMON CARRIERS OF PropPERTY, §§ 6253-6261. 
4, SHIPMENT OF LIVE STocK, § 6262. 
5. ComMON CARRIERS OF MEssaGEs, §§ 6263-6270. 


ARTICLE 1.— CoMMON CARRIERS IN GENERAL. 


§ 6235. Defined. Every one who offers to the public to carry persons, 
property or messages is a common carrier of whatever he thus offers to carry. 


[R. C. 1905, § 5672; Civ. C. 1877, § 1255; B. C. 1899, § 4224.] 

What constitutes a common carrier. Meuer v. C. M. & St. P. Ry. Co., 5 S. D. 568, 59 
N. W. 945, 49 Am, St. Rep. 898, 25 L.R.A. 81. 

Telegraph company is a common carrier. Kirby v. W. U. Tel. Co., 7 S. 0. 623, 65 
N. W. 37, 30 L.R.A. 621; Kirby v. W. U. Tel. Co. 4 8. D. 103, 55 N. W. 759, 46 
Am. St. Rep. 765, 30 L.R.A. 621, 624. 

Common carrier, baggage transfer company as. 34 L.R.A. 137; 21 L.R.A.(N.S.) 188. 

——-sleeping car company as. 21 L.R.A. 291. 

-——ferryman as. 68 L.R.A. 153. 

person maintaining elevator as. 2 L.R.A.(N.S.) 745. 

——cartman, etc., as. 21 L.R.A.(N.S.) 188. 

Sighs companies as private carriers in drawing special trains or special cars. 30 

' . 161. 

Character as common carriers of persons or corporations other than express com- 
panies that neither own nor operate transportation routes, but undertake to transport 
goods. 42 L.R.A.(N.S.) 902. 

Is an interurban railroad company controlled by general railroad law in regard to 
the operation of railroads as carriers of passengers? 67 L.R.A. 637. 

Effect of special arrangement with respect to particular class of business upon char- 
acter of -railroad company as. 5 L.R.A.(N.S.) 458. 

As to similar provision in Cal. Civ. Code, § 2168, see Hart v. Western U. Teleg. Co., 
66 Cal. 579, 56 Rep. 119, 6 Pac. 637. 

§ 6236. Must accept and carry. A common carrier must, if able to do 
80, accept and carry whatever is offered to him at a reasonable time and 
place of a kind that he undertakes or is accustomed to carry. [R. C. 1905, 
§ 5673; Civ. C. 1877, § 1256; R. C. 1899, § 4225.] 

Effect of strike on carrier’s duty to accept freight. 35 L.R.A. 623. 

Right to refuse to receive in afternoon valuables to go on morning train. 15 
L.R.A.(N.S.) 558. 

-——to refuse to transport dangerous articles. 36 L.R.A. 649. 

——to discontinue receipt of freight at place other than regular station. 38 
L.R.A.(N.S.) 932. 

Duty to accept freight originating and terminating within city limits, 33 L.R.A.(NS.) 
3. 


44 


to accept liquor fot transportation to points where its sale is prohibited or 
restricted. 40 L.R.A.(N.S.) 798; 45 L.R.A.(N.S.) 120. 

Liability for failure to provide train for crowd. 24 L.R.A. 711. 

Duty to give regular train service on Sunday. 30 L.R.A.(N.S.) 401. 
to hold train for passenger seen approaching station. 31 L.R.A.(N.S.) 442. 

——to accept as a passenger one physically or mentally disabled. 26 L.R.A.(N.S.) 
171, 

Right to eject persons having contagious disease. 4 L.R.A.(N.S.) 103. 

Compulsory service in case of telephone. 15 L.R.A. 321. 

Liability of telephone company for failure to make connections for subscriber. 21 
L.R.A.(N.S.) 115; 28 L.R.A.(N.S.) 554; 39 L.R.A.(N.S.) 402. 

As to similar provision in Cal. Civ. Code, § 2169, see Pfister v. Central P. R. Co., 70 
Cal. 169, 59 Am. Rep. 404, 11 Pac. 686; Barrett v. Market Street R. Co., 81 Cal. 296, 
6 L.R.A. 336, 15 Am. St. Rep. 61, 22 Pac. 859. 

§ 6237. Preference to United States and state. A common carrier must 
always give a preference in time and may give a preference in price to the 
United States and to this state. [R. C. 1905, § 5674; Civ. C. 1877, § 1258; 
R. C. 1899, § 4226.) 
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_§ 6238. Must start when and where. A common carrier must start at such 
time and place as he announces to the public unless detained by accident 
or the elements or in order to connect with carriers on other lines of travel. 


[R. C. 1905, § 5675; Civ. C. 1877, § 1259; R. C. 1899, § 4227.) 

eo to passenger for default or delay in running railroad train. 49 L.R.A.(N-S.) 
As to similar provision in Cal. Civ. Code, § 2170, see Pfister v. Central P. R. Co., 70 
Cal. 169, 59 Am. Rep. 404, 11 Pac. 686. 


§ 6239. Compensation. Payment refused. A common carrier is entitled 
to a reasonable compensation and no more which he may require to be paid in 
advance. If payment thereof is refused he may refuse to carry. [R. C. 1905, 


§ 5676; Civ. C. 1877, § 1260; R. C. 1899, § 4228.] 
Payment in advance. Kirby v. W. U. Tel. Co., 4 S. D. 463, 57 N. W. 202; Kirby v. 
W. U. Tel. Co., 7 8S. D. 623, 65 N. W. 37, 30 L.R.A. 621. 
Discrimination by requiring prepayment of freight charges. 21 L.R.A.(N.S.) 982. 


§ 6240. Obligations limited only by contract. The obligations of a com- 
mon carrier cannot be limited by general notice on his part, but may be 
limited by special contract. [R. C. 1905, § 5677; Civ. C. 1877, § 1261; R. C. 
1899, § 4229. ] 


As limiting common carriers’ liability. Hanson v. Great Northern R. Co., 18 N. D. 
324, 121 N. W. 78. 

Right to exact special contracts from shippers. 46 Am. St. Rep. 777. 

Effect of deviation on rights and obligations arising from special contract limiting 
carrier’s liability. 2 B. R. C. 612. 

Effect of limitation in time tables on liability for default or delay in running train. 
32 L.R.A. 544. 

Limitation of liability by notices or tickets, baggage checks, bills of lading, etc. 15 
Am. Rep. 457: 29 Am. Rep 166; 5 Am. St. Rep. 719. 

Limitation of carrier’s liability for passenger’s luggage. 19 L.R.A.(N.S.) 1006; 34 
L.R.A.(N.S.) 818. 

Application to hand baggage of limitation of liability for loss of baggage. 5 
L.R.A.(N.S.) 650. 

‘ Limitation of liability for baggage after reaching destination of passenger. 386 

R.A. 787. 

Validity of stipulation limiting carrier’s liability to agreed valuation as atfected 
by the Hepburn act. 28 L.R.A.(N.S.) 293. 

Valuation of property for purposes of transportation as affecting carrier’e liability 
where it is converted or embezzled while jin its possession. 31 L.R.A.(NS.) 309. 
rey tia of common carrier’s duty and liability in case of dangerous articles. 36 

R.A. 648. 

As to similar provision in Cal. Civ. Code, § 2174, see Pierce v. Southern P. Co., 120 
Cal. 156, 40 L.R.A. 350, 47 Pac. 874, 52 Pac. 302, 1 Am. Neg. Rep. 211. 


§ 6241. Exoneration by agreement limited. A common carrier cannot 
be exonerated by any agreement made in anticipation thereof from lability 
for the negligence, fraud or other wrongful act of himself or his servants. 
[1907, ch. 57; R. C. 1905, § 5678; Civ. C. 1877, § 1262; R. C. 1899, § 4230. 


J 

Common carrier may limit liability by contract signed by parties. Meuer v. C. M. & 
St. P. Ry. Co., 5 8. D. 568, 59 N. W. 945, 49 Am. St. Rep. 898, 25 L.R.A. 81; Kirby v. 
W. U. Tel. Co., 7 S. D. 623, 65 N. W. 37, 30 L.R.A. 621. 

Bill of lading not special contract unless signed by consignor or consignee. Hartwell 
v. Express Co., 5 D. 463, 41 N. W. 732, 3 L.R.A. 342. 

Carrier may contract that shipper must give notice in writing of any claim for 
damages before property is removed from place of destination. Cooke v. Northern 
P. R. Co., 22 N. D. 266, 133 N. W. 303. 

Carrier cannot be exonerated by any agreement, made in anticipation thereof, for 
gross negligence. Berry v. Chicago, M. & St. P. R. Co, 24 8. D. 611, 124 N. W. 859. 

Telegraph company cannot, by agreement in anticipation thereof, exonerate itself 
from liability for gross negligence, fraud or willful wrong. Lothian v. Western U. 
Teleg. Co., 25 S. D. 319, 126 N. W. 621. 

When stipulations exempting from liability are void. 31 Am. Rep. 567. 

Power of carrier to limit liability and how it may be exercised. 32 Am. Dec. 495. 
to limit liability in the event of a loss to a sum less than the injury suffered. 
23 Am. St. Rep. 593. 
to limit amount of carrier’s liability in cases of negligence. 14 L.R.A. 433. 

Limiting valuation of property as affecting amount of recovery for loss by negligence. 
1 L.R.A.(N.S.) 985. 

Validity of provision imposing responsibility of inspecting and selecting cars on 
shipper. 36 L.R.A.(N.S.) 412. 
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Right of b raisi=e earrier to stipulate against liability in consideration of reduced 
fare. 4 L.R.A.(N.S.) 1081. 
Validity of stipulation in pass limiting carrier’s liability. 37 L.R.A.(N.S.) 235. 
Risks of negligence assumed by contract with catrier as including gross negligence. 
1 L.R.A.(N.S.) 675. 
Contract exempting railroad company from liability for negligent injury to sleeping 
ree employes or others sustaining a similar relation to the company. 11 L.R.A.(N.S.) 
Does stipulation exempting carrier from liability for passenger’s baggage, or limiting 
eooaee thereof, cover losses due to negligence. 8 L.R.A.(N.S.) 199; 34 L.R.A.(NS.) 
As to similar provision in Cal. Civ. Code, § 2175, see Michalitschke Bros. v. Wells, 
F. & Co., 118 Cal. 683, 50 Pac. 847: Pierce v. Southern P. Co., 120 Cal. 156, 40 L.R.A. 
350, 47 Pac. 874, 52 Pac. 302, 1 Am. Neg. Rep. 211; Merrill v. Pacific Transfer Co., 
131 Cal. 582, 63 Pac. 915. 

§ 6242. Carrier’s right to modify obligations restricted. A passenger, 
consignor or consignee by accepting a ticket, bill of lading or written contract 
for carriage with a knowledge of its terms assents to the rate of hire, the time, 
place and manner of delivery therein stated. But his assent to any other 
modification of the carrier’s rights or obligations, contained in such instru- 
ment, can only be manifested by his signature to the same. [R C. 1905, 


§ 5679; Civ. C. 1877, § 1263: R. C. 1899, § 4231. ] 

Effect of shipping contract limiting carrier’s common-law liability, signed under 
compulsion. 28 L.R.A.(N.S.) 637 

Effect of limitation of carrier’s liability in receipt prepared by shipper. 23 
L.R.A.(N.S.) 645. 

As to similar A tibody in Cal Civ. Code. § 2176, see Schroeder v. Schweizer, Llord 
Transport Versicherung’s Gesellschaft. 66 Cal. 294, 44 Am. Rep. 61, 5 Pac 478; Palmer 
v. Atchison, T. & S. F. R. Co.. 101 Cal. 187, 35 Pac. 630; California Powder Works v. 
Atlantic & P. R. Co., 118 Cal 329, 36 L.R.A. 648, 45 Pac. 691; Michalitachke Bros. v. 
Wells, F. & Co., 118 Cal. 683, 50 Pac. 847; Merrill v. Pacific Transfer Co., 131 Cal 
§82, 63 Pac. 915 


ARTICLE 2.— CoMMON CARRIERS OF PERSONS. 


§ 6243. Carriage of luggage. A common carrier of persons, unless his 
vehicle is fitted for the reception of passengers exclusively, must receive and 
carry a reasonable amount of luggage for each passenger without any charge 
except for an excess of weight over one hundred pounds to a passenger. 
[R. C. 1905, § 5680; Civ. C. 1877, § 1264; R. C. 1899, § 4232.] 

Duty to transport baggage on same train with passenger. 17 L.R.A.(NS.) 1091. 

Right of passenger to carry baggage or packages in street car. 30 L.R.A.(N.S.) 889. 

Liability of carrier for injury to passenger from baggage or parcel in aisle of car. 
13 L.R.A.(N.S.) 481. 

Implied exceptions in statute as to free transportation of baggage. 25 L.R.A. 569. 

Rights of one going to station to deposit baggage. 28 L.R.A.(N.S.) 311. 

As to similar provision in Cal. Civ. Code. § 2180. see Pfister v. Central P. R. Co. 
70 Cal. 169, 59 Am. Rep. 404, 11 Pac. 686. 


§ 6244. Luggage. Luggage may consist of any articles intended for the 
use of a passenger while traveling or for his personal equipment. Bicycles 
are hereby declared to be, and are deemed luggage for the purposes of this 
article, and shall be transported as luggage for passengers by railroad cor. 
porations, and subject to the same liabilities as other luggage; and no 
passenger shall be required to crate, cover or otherwise protect any such 
bicycle; provided, however, that a railroad corporation shall not be required 
to transport under the provisions of this article more than one bicycle for 
a single person. [R. C. 1905, § 5681; 1897, ch. 117: R. C. 1899, § 4233.] 

What is baggage and liability therefor. 71 Am. Dec. 159; 8 Am. Rep. 302; 99 
Am. St. Rep. 343. 

Books and manuscript as baggage. 41 L.R.A.(N.S.) 371. 

Household goods or supplies as baggage. 39 L.R.A.(N.S.) 634. 

Articles intended for gifts as baggage for which carrier is responsible. 21 L.R.A.(N.S.) 
850. 

§ 6245. Liability for luggage. The liability of a carrier for luggage 
received by him with a passenger is the same as that of a common carrier of 
property. [R. C. 1905, § 5682; Civ. C. 1877, § 1266; BR. C. 1899, § 4234.] 
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Piety for baggage not accompanied by a passenger. 55 L.R.A. 650; 48 L.R.A(NS.) 
806. 


Liability of carrier for loss of drummer’s baggage. 4 L.R.A.(N.8.) 1035. 


Liability of passenger carrier transporting merchandise intrusted to it by passenger. 
14 L.R.A. 515. 


Recovery by parent for loss of personal effects of infant that pays no fare. 1 
L.R.A.(N.S.) 353. 


Liability of carrier for loss of property in a check room. 18 L.R.A.(N.8.) 295; 29 
L.R.A.(N.S.) 834. 


Right of owner of baggage to testify as to its value in action for its loss. 37 
L.R.A.(N.S.) 588. 


Liability for baggage after reaching destination of passenger. 36 L.R.A. 781; 88 
L.R.A.(N.S.) 383. 


Duty of sleeping car company as to baggage or personal effecta of passengers. 21 
L.R.A. 289; 9 L.R.A.(N.S.) 407; 41 L.R.A.(N.S.) 799. 


Delivery of baggage check to carrier as delivery of baggage. 14 L.R.A.(N.S.) 859. 


How far is carrier bound by act of baggageman in receiving articles as baggage. 10 
L.R.A.(N.S.) 1119. . 


Duty to cheek baggage to destination. 25 L.R.A.(N.S.) 537. 

, § 6246. When luggage delivered. When at passenger’s risk. A common 
carrier must deliver every passenger’s luggage whether within the prescribed 
weight or not, immediately upon the arrival of the passenger at his destina- 
tion; and, unless the vehicle would be overcrowded or overloaded thereby, 
must carry it on the same vehicle by which he carries the passenger to whom 
it belongs ; except that when luggage is transported by rail it must be checked 
and carried in a regular baggage car; and whenever passengers neglect or 
refuse to have their luggage so checked and transported it is carried at their 
risk. [R. C. 1905, § 5683, Civ. C. 1877, § 1267; R. C. 1899, § 4235.] 


Railroad company bound to take all applying for passage and their baggage. Waldron 
v.C. & N. W. Ry. Co, 1 D. 336, 46 N. W. 456. 


Continuation of relation of passenger while looking after baggage after reaching 
destination. 2 L.R.A.(N.S.) 876. . 


Carrier’s liability for assault by employe while attending to baggage. 17 L.R.A.(N.8.) 
765. 


As to similar provision in Cal. Civ. Code. § 2183, see Pfister v. Central P. R. Co., 70 
Cal. 169, 59 Am. Rep. 404, 11 Pac. 686. 

§ 6247. Must provide vehicles. A common carrier of persons must provide 
a sufficient number of vehicles to accommodate all the passengers who can 
, be reasonably expected to require carriage at any one time. [R. C. 1905, 
§ 5684; Civ. C. 1877, § 1268; R. C. 1899, § 4236.] 

Injuries received on crowded railroad trains. 24 L.R.A. 710. 

§ 6248. Must provide seats. A common carrier of persons must provide 
every passenger with a seat. He must not overload his vehicle by receiving 
and carrying more passengers than its rated capacity allows. [R. C. 1905, 
§ 5685; Civ. C 1877, § 1269; R. C. 1899, § 4237.] 

Right of passenger to seat. 22 L.R.A. 259; 136 Am. St. Rep. 313. 
_ Liability of street railway company for injury to person waiting for car in conse 
quence of carrying passengers on platform or running board. 45 L.R.A.(N.S.) 269. 

§ 6249. May make rules. A common carrier of persons may make rules 
for the conduct of his business and may require passengers to conform to 
them if they are lawful, public, uniform in their application and reasonable. 
[R. C. 1905, § 5686; Civ. C. 1877, § 1270; 1899, § 4238.] 

Carrier’s regulations as to admission of passenger to train house. 16 L.R.A. 449. 
as affecting passenger’s right to stop over. 28 L.R.A. 776, 


Passengers riding in baggage or express car in violation of rules as contributory 
negligence. 16 L.R.A. 631. 


As to similar provision in Cal. Civ. Code, § 2186, see Nye v. Marysville & Y. C. Street 
R. Co., 97 Cal. 461, 32 Pac. 530. 

§ 6250. When fare demandable. A common carrier may demand the fare 
of passengers either at starting or at any subsequent time. [R. C. 1905, 
§ 5687; Civ. C. 1877, § 1271; BR. C. 1899, § 4239. 

Validity of extra charge for passenger fare when paid upon train. 20 L.R.A. 483. 

Right to require passenger to pay second fare on passing from one car to another 
on same line. 13 L.R.A.(N.S.) 445. 

Duty of passenger to pay fare wrongfully demanded in order to avoid expulsion and 
lessen damages. 43 L.R.A. 706; 34 L.R.A. (N.S.) 282. 
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Validity of regulati requiri i ; 
LRA. ( Ws 5 Pcs tion requiring passenger to pay fare in case of dispute. 2 
ulrin assenger i ic i i vice. 
LRA (NS) aati ger to put coin in box or automatic registering device. 32 
§ 6251. Ejection of passengers, how and where. A passenger who refuses 
to pay his fare or to conform to any lawful regulation of the carrier may be 
ejected from the vehicle by the carrier. But this must be done with as little 
violence as possible and at any usual stopping place or near some dwelling 
house. After having ejected the passenger a carrier has no right to require 
the payment of any part of his fare. [R. C. 1905, § 5688; Civ. C. 1877, 
§§ 1272, 1273; R. C. 1899, § 4240.] 


Passenger not entitled to choice of routes when two routes to destination. Church v. 
Ry. Co., 6 8. D. 235, 60 N. W. 854, 26 L.R.A. 616. 

In absence of special regulations legal payment of fare may be made either to con- 
ductor personally or to agent of company. Melody v. Great Northern R. Co., 25 S. D. 
606, 30 L.R.A.(N.S.) 568, 127 N. W. 543, Ann. Cas. 1912C, 727. 

Character or condition of coin or currency that may be tendered in payment of fare. 
35 L.R.A.(N.S.) 1030. 
es of a sum in excess of that due, with demand for change. 13 L.R..A.(N.S.) 

What is a reasonable sum out of which a carrier may be required to take fare and 
return change. 35 L.R.A. 489; 9 L.R.A.(N.S.) 579; 21 L.R.A.(N.S.) 868. 

Carrier’s liability for wrongful ejection from train by employe. 27 L.R.A. 170. 
where employe acts in violation of instruction. 18 L.R.A.(N.S.) 416. 
for negligence in ejecting trespasser from moving train. 13 L.R.A.(N.S.) 364. 
for turning one other than passenger out of depot. 42 L.R.A.(N.S.) 373. 
for ejecting passenger through mistake as to identity. 2 L.R.A.(N.S.) 472. 

Exposure of drunken passenger to danger by ejection from car. 19 L.R.A. 327. 

Express authority to certain train employes to eject trespassers as negativing implied 
authority of other employes. 32 L.R.A.(N.S.) 1164. 

Right to defend expulsion of passenger upon ground other than that relied upon at 
the time. 14 L.R.A.(N.S.) 368. | 
hata of back fare for distance already ridden as condition of being carried further. 

-R.A. 55. 
‘ae passenger to pay fare after train begins to stop for purpose of ejecting him. 
-R.A. 53. 

Ejection of custodian for nonpayment of child’s fare. 38 L.R.A. 140. 

Duty of passenger to pay fare wrongfully demanded in order to avoid expulsion. 43 
L.R.A. 706; 34 L.R.A.(N.S.) 282. 

Sufficiency of tender of fare to prevent ejection. 31 L.R.A.(N.S.) 992. 

Right of passenger to forcibly resist unlawful ejection. 125 Am. St. Rep. 727. 

As to similar provision in Cal. Civ. Code, § 2188, see Barrett v. Market Street R. 
Co.. 81 Cal. 296, 6 L.R.A. 336, 15 Am. St. Rep. 61,.22 Pac. 859; Nye v. Marvsville & 
Y. C. Street R. Co., 97 Cal. 461, 32 Pac. 530; Ames v. Southern P. Co., 141 Cal. 728, 
99 Am. St. Rep. 98, 75 Pac. 310, 15 Am. Neg. Rep. 484; Elliott v. Southern P. Co., 
145 Ca]. 441, 68 L.R.A. 393, 79 Pac. 420. 


§ 6252. Lien on luggage. A common carrier has a lien upon the luggage 
of a passenger for the payment of such fare as he is entitled to from him. 
This lien is regulated by the chapters on liens. [R. C. 1905, § 5689; Civ. C. 
1877, § 1274; R. C. 1899, § 4241.] 


ARTICLE 3.— ComMON CARRIERS OF PROPERTY. 


§ 6253. Inland carrier’s liability. Exception. Unless the consignor ac- 
companies the freight and retains exclusive control thereof, an inland common 
carrier of property is liable from the time that he accepts until he relieves 
himself from liability pursuant to sections 6202 to 6205, for the loss or injury 
thereof from any cause whatever, except: 

1. An inherent defect, vice or weakness or a spontaneous action of the 
property itself. 

2. The act of a public enemy of the United States or of this state. 

3. The act of the law;; or, | 

4, Any irresistible superhuman cause. [R. C. 1905, § 5690; Civ. C. 1877, 
§ 1275; 1897, ch. 118; R. C. 1899, § 4242.] 


Railway company not liable for goods delivered and receipted for, though left in ware- 
house by consent of baggageman. Mulligan v. N. P. Ry. Co. 4 D. 315, 29 N. W. 659. 
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OE wert of liability by notice. Hartwell v. Express Co., 8 D. 463, 41 N. W. 732, 8 


Liability of carrier where cattle consigned to T., care of P., order of S., are delivered 
to P. without order of S. Stone v. Railway Co., 8 S. D. 1, 65 N. W. 29. 

On proof of delivery to carrier in sound condition, and of failure of carrier to redeliver 
them, prima facie case for recovery for loss is made. Taugher v. Northern P. R. Co., 
21 N. D. 111, 129 N. W. 717 


As to similar provision in Cal. Civ. Code, § 2194, see Palmer v. Atchison, T. & S. F. 
R. Co., 101 Cal. 187, 35 Pac. 630. 


_ § 6254. Foregoing exceptions limited. A common carrier is liable even 
In the cases excepted by the last section, if his ordinary negligence exposes 
the property to the cause of the loss. [R. C. 1905, § 5691; Civ. C. 1877, 
§ 1276; R. C. 1899, § 4243.] 

§ 6255. When liable for delay. A common carrier is liable for delay only 
when it is caused by his want of ordinary care and diligence. [R. C. 1905, 
§ 5692; Civ. C. 1877, § 1277; R. C. 1899, § 4244.] 


Liability of railroad for delay in transportation of freight, due to inadequate facili- 
ties. 10 L.R.A.(N.S.) 432; 34 L.R.A.(N.S.) 637. 
Liability for delay due to initial carrier’s own negligence or breach of contract. 31 
L.R.A.(N.8.) 82. 
: Effect of deviation on rights and obligations arising from stipulation against liability 
for delay. 8 B. R. C. 616. 
2 Action of public authorities under police power as defense to carrier for delay of 
freight. 21 L.R.A.(N.S.) 731; 28 LRA(NS) 139. 
Legislative requirements as defense to carrier for delay in transportation. 31 
L.R.A.(N.S.) 1184. , 
Duty of carrier to take precautions to prevent loss from delay. 39 L.R.A.(N.S.) 
640° 642, 644. 
Effect of strike on carrier’s liability for delay in transportation. 35 L.R.A. 624. 
Delay of carrier in transportation of corpse. 38 L.R.A.(N.S.) 433. 
Right to interest on damages for delay. 28 L.R.A.(N.S.) 20. 
Right of shipper or consignee, as against carrier, to refuse to accept goods delayed 
while in its hands. 42 L.R.A.(N.S.) 782. 


§ 6256. Marine carrier’s liability. A marine carrier is liable in like 
manner as an inland carrier, except for loss or injury caused by the perils 
lof the sea or fire. The liability of a common carrier by sea is further regu- 
lated by acts of congress. [R. C. 1905, § 5693; Civ. C. 1877, §§ 1278, 1279; 

BR. C. 1899, § 4245.] : 
§ 6257. Perils of sea defined. Perils of the sea are from: 
Storms and waves. 
. Rocks, shoals and rapids. 
Other obstacles though of human origin. 
Changes of climate. 
. The confinement necessary at sea. 
. Animals peculiar to the sea; and, 
. All other dangers peculiar to the sea. [R. C. 1905, § 5694; Civ. C. 1877, 


280; R. C. 1899, § 4246.] 

“Perils of the sea.” 41 Am. Dec. 281. | 

As to similar provision in Cal. Civ. Code, § 2199, see Miller v. California Ins. Co., 
76 Cal. 145, 9 Am. St. Rep. 184, 18 Pac. 155. 


§ 6258. Valuables. Liability limited. Exceptions. A common carrier 
of gold, silver, platina or precious stones or of imitations thereof in a manu- 
factured or unmanufactured state, of timepieces of any description, of nego- 
tiable paper or other valuable writings, of pictures, glass or chinaware, is 
not liable for more than fifty dollars upon the loss or injury of any one 
package of such articles, unless he has notice upon his receipt thereof by mark 
upon the package or otherwise of the nature of the freight. [R. C. 1905, 


§ 5695; Civ. C. 1877, § 1281; R. C. 1899, § 4247.] 
As to similar provision in Cal. Civ. Code, § 2200, see Scammon v. Wells, F. & Co., 
84 Cal. 311, 24 Pac. 284. 


§ 6259. Exonerated by delivery to communicating carrier. If a common 
earrier accepts freight for a place beyond his usual route. he must, unless he 
stipulates otherwise, deliver it at the end of his route in that direction to 
some other competent carrier, carrying to the place of address, or connected 
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with those who thus earry and his liability ceases upon making such delivery. 
[R. C. 1905, § 5696; Civ. C. 1877, § 1282; R. C. 1899, § 4248.] 
Station agent cannot contract for transportation of freight beyond company’s. line. 
Page v. St. P. Ry. Co., 7 S. D. 297, 64 N. W. 137; Sutton v. Railway Co., 14 S. D. 111, 84 
N. W. 396; Coates v. Railway Co., 8 S. D. 173, 65 N. W. 1067. 
Pr tia of the receiving carrier beyond his own line. 2 Am. Rep. 141; 42 Am. Rep. 


_ Burden of proof as between connecting carriers to show who is at fault for loess or 
injury. 101 Am. St. Rep. 392. 

Limitation of carrier’s liability to its own line. 31 L.R.A.(N.S.) 52. 

Effect of deviation on rights and obligations arising from stipulation limiting re- 
sponsibility to carrier’s own line. 2 B. R. C. 616. 

As to similar provision in Cal. Civ. Code, § 2201, see Dresbach v. California P. R. 
Co., 57 Cal. 462; Colfax Mountain Fruit Co. v. Southern P. Co., 5 Cal. Unrep. 527, 46 
Pac. 668; Palmer v. Atchison, T. & S. F. R. Co., 101 Cal. 187, 35 Pac. 630; Colfax 
Mountain Fruit Co. v. Southern P. Co., 118 Cal. 648, 40 L.R.A. 78, 50 Pac. 775. 

§ 6260. How first carrier exonerated when freight lost. If freight, ad- 

dressed to a place beyond the usual route of the common carrier who first 
received it, is lost or injured, he must, within a reasonable time after demand, 
give satisfactory proof to the consignor that the loss or injury did not occur 
while it was in his charge, or he will be himself liable therefor. [R. C. 1905, 
§ 5697; Civ. C. 1877, § 1283; R. C. 1899, § 4249.] 
_ § 6261. Services other than carriage and delivery. In respect to any serv- 
ice rendered by a common carrier about freight, other than its carriage and 
delivery, his rights and obligations are defined by the chapters on deposit and 
service. [R. C. 1905, § 5698; Civ. C. 1877, § 1284; R. C. 1899, § 4250.] 


ARTICLE 4.— SHIPMENT OF LIVE STOCK. 


§ 6262. Agreement requiring notice of loss within thirty days void. Any 
provision, stipulation or condition in any shipping contract, bill of lading 
or other agreement hereafter made or entered into by or between any 
common carrier and the owner or shipper of any shipment of live stock, 
providing that written or verbal notice of loss, injury or damage thereto 
or of claim therefor, shall be made or given to any common carrier or to 
any agent or officer of any common earrier or to any other person within 
any period less than thirty days from the date of the occurrence of any 
such loss, injury or damage, shall be void and of no effect. (1911, ch. 237.] 


Reasonableness of time fixed in a contract for shipment of live stock for presenta- 
tion of claim for damages. 7 L.R.A.(N.S.) 1041. 

Removal of live stock from carrier’s premises before notice of claim for damages, 
where such notice is given in time for examination. 24 L.R.A.(N.S.) 866. 


ARTICLE 5.— COMMON CARRIERS OF MESSAGES. 


§ 6263. Order of transmission of telegraph messages. A carrier of mes- 
sages by telegraph must, if it is practicable, transmit every such message 
immediately upon its receipt. But if this is not practicable, and several 
area accumulate upon his hands, he must transmit them in the following 
oraer: 

1. Messages from publie agents of the United States, or of this state, on 
public business. 

2. Messages intended in good faith for immediate publication in news- 
papers, and not for any secret use. 

3. Messages giving information relating to the sickness or death of any 

erson. 

. 4, Other messages, in the order in which they were received. [R. C. 1905, 
§ 5699; Civ. C. 1877, § 1285; R. C. 1899, § 4251.] 


Unreasonable delay in delivery of telegram casts upon company burden of showing 
exculpatory facts. Lothian v. Western U. Teleg. Co., 25 S. D. 319, 126 N. W. 621. 
Mandamus to compel performance of duties of telegraph company. 38 Am. Rep. 587; 
44 Am. Rep. 241. 
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Right to refuse telegraph message because of its character. 17 L.R.A.(N.8.) 836. 
Criminal liability for agent’s failure to transmit telegram. 41 L.R.A. 660. 
erage for transmission or delivery of forged message. 65 L.R.A. 806. 
Duty of telegraph company to find person addressed. 15 L.R.A. 129. 
we ic unknown sens 22 L.R.A.(N.S.) 761. 
en telegraph company charged with notice of importance of commercial message. 
41 L.R.A.(N.S8.) 1188. : ‘ . 


§ 6264. Carrier must maintain sufficient equipment. All persons, corpo- 
rations and companies doing a public telegraph business within the state 
shall maintain sufficient wires and equipment to give prompt service and 
dispatch. All messages received in any telegraph office within the state 
must be delivered promptly if it is within the power of a telegraph company 
to locate the party to whom the message is addressed. [1907, ch. 246, § 1.] 

§ 6265. Messages transmitted promptly. All messages left at the office 
of any telegraph office or the office of any railroad station where public 
service is maintained, must be transmitted promptly, providing said message 
is prepaid by the sender. In no case must a message remain at the telegraph 
office or station unsent more than thirty minutes, except in case of accident to 


the lines, such as broken wire or during severe storms. [1907, ch. 246, § 2.] 
Duty of telegraph company to notify sender of message if it cannot be promptly 
transmitted or delivered. 67 L.R.A. 153; 16 L.R.A.(N.S.) 870. 
Liability of telegraph company sending message to office after closing hour. 53 
L.R.A. 732; 24 LR.A.(N.S.) 1286. 
Right of addressee of telegram to sue for delay in delivery. 30.L.R.A.(N.S.) 1116. 

§ 6266. Blanks used to conform to act. All blanks and forms used for the 
sending of telegrams within the state must comply with the requirements of 
this act [sections 6264-6266a] and it shall be the duty of any companies 
doing a telegraph business for a compensation within the state to conduct 
their business and offices in such a manner that this act [sections 6264-6266a] 
be not violated. [1907, ch. 246, § 3.] 

§ 6266a. Penalty. Any person, company or corporation or any agent of the 
same who shall violate any of the provisions of this act [sections 6264-6266a] 
shall be subject to a fine of not less than one hundred dollars nor more than 
five hundred dollars for each offense, and shall also be liable to the sender 
or receiver of the message on which violation was made, for all damages 
resulting from such delay and the criminal procedure is hereby made applicable 
for collecting fines under [sections 6264—-6266a] this act. [1907, ch. 246, § 4.] 

What are proper elements of damages in actions for failure to deliver messages. 10 
Am. St. Rep. 778; 117 Am. St. Rep. 286. 
Right to recover against telegraph company for loss sustained upon a commercial 
transaction entered into in consequence of a breach of its duty. 4 L.R.A.(N.S.) 262. 
Loss of opportunity to respond to a call for professional services as a ground for 
action against telegraph company. 14 L.R.A.(N.S.) 533. 
Damages for nondelivery or mistake in telegram preventing one from being met at 
railroad station. 35 L.R.A.(N.S.) 930. 
for breach of company’s duty as to message asking for, or transmitting, funds. 
2 L.R.A.(N.S.) 1073. 
for nondelivery of telegram sent after office hours. 53 L.R.A. 738. 
Loss of profits as element of damages for breach of contract to transmit telegram. 
53 L.R.A. 91; 27 L.R.A.(N.S.) 639; 49 L.R.A.(N.S.) 927. 
Damages recoverable in action by addressee of telegram for delay in delivery. 30 
L.R.A.(N.S.) 1133. 

§ 6267. Transfer of messages. Every telegraph company, firm or corpora- 
tion engaged in the business of transmitting messages by telegraph, in this 
state, or partly within and partly without this state, shall upon receipt of 
a@ message within this state to a point not on its own lines, transmit and 
deliver such message to another telegraph company on whose line such 
point may be reached, at the intersecting point where both such companies 
maintain an office for the transmission of messages which will, when the 
rate of both such companies are combined, make the cheapest route to the 
destination of such message; provided, however, that nothing in this act 
shall prohibit the transfer of such message at convenient or central points 
where both such telegraph companies may be better equipped, but in no 
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ease shall this rate exceed the combined rate of both companies at the 
nearest intersecting point, nor the transmission of such message partly by 
telephone ; provided, it is cheaper or more expedient and agreeable to sender, 
when copy is delivered within reasonable time to addressee, if required. 
“19138, ch. 282, § 1.] 
 § 6268. Penalty. Every telegraph company, firm or corporation violating 
the provisions of this act [sections 6267, 6268] shall be fined not less than 
ten dollars nor more than fifty dollars for each offense, and it shall be the 
duty of the state’s attorney upon order from the state board of railroad 
commissioners or upon the complaint of any citizen, to commence and prose- 
cute all actions necessary for the enforcement of [sections 6267, 6268] this 
act. [1913, ch. 282, § 2.] 
_ § 6269. Messages other than telegraph. A common carrier of messages, 
otherwise than by telegraph, must transmit messages in the order in which 
he received them, except messages from agents of the United States or of 
this state on public business to which he must always give priority. But he 
may fix upon certain times for the simultaneous transmission of messages 
a received. [R. C. 1905, § 5700; Civ. C. 1877, § 1286; R. C. 1899, 
§ 6270. Damages for postponing, refusing or delaying messages. Every 
person whose message is refused, postponed or delayed, contrary to the 
provisions of this chapter, is entitled to recover from the carrier his actual 
damages and additional damages for mental distress and anguish caused 
by said refusal, delay or postponement. [1913, ch. 283; R. C. 1905, § 5701; 


Civ. C. 1877, § 1287; R. C. 1899, § 4253.] 
Requirement that messages shall be written on company’s blanks. Kirby v. W. U. 
Tel. Co., 4 8S. D. 105, 55 N. W. 759, 46 Am. St. Rep. 765, 30 L.R.A. 621, 624; Kirby v. 
W. U. Tel. Co., 7 S. D. 623, 65 N. W. 37, 30 L.R.A. 621. 
: Penal statute must be strictly construed. Kirby v. W. U. Tel. Co., 4 8. D. 463, 57 N. W. 
02. 


Detriment proximately resulting and which must be presumed to have been con- 
templated by parties cannot be held measure of damages for delay in delivering telegram. 
Lothian v. Western U. Teleg. Co., 25 S. D. 319, 126 N. W. 621. 

Penalty for delay in delivery of telegram. 53 L.R.A. 738. 

State statutes imposing penalties on telegraph companies for not transmitting and 
delivering messages properly. 31 L.R.A. 807. 

Liability under statutes imposing penalty for delay of telegraph company sending 
message to office after closing hour. 53 L.R.A. 738. 

Recovery of damages for mental anguish in case of default or delay in delivery of 
telegraph message. 49 L.R.A.(N.S.) 206, 296, 300, 305, 308, 327, 343. 

Constitutionality of statutes permitting recovery for mental anguish in telegraph 
cases. 49 L.R.A.(N.S.) 337. 


CHAPTER 70. 
TRUSTS IN GENERAL. 


ARTICLE 1. NATURE AND CREATION OF A TrusT, §§ 6271-6280. 
2. OBLIGATIONS OF TRUSTEES, §§ 6281-6292. 
3. OBLIGATIONS OF THIRD PERSONS, §§ 6293, 6294. 


ARTICLE 1.— NATURE AND CREATION OF A TRUST. 


§ 6271. Classified. A trust is either: 
1. Voluntary ; or, 
2. Involuntary. [R. C. 1905, § 5702; Civ. C. 1877, § 1288; R. C. 1899, 
§ 4254.] 
Agent taking title to pronerty in fraud of principal holds such title in trust. Fideler 
v. Norton, 4 D. 258, 30 N. W. 128. 
Person who assumes trust must account as trustee. Wright v. Jones, 23 N. D. 191, 
135 N. W. 1120. 
As to simiiar provision in Cal. Civ. Code, § 2215, see Hinckley’s Estate, 58 Cal. 457; 
Barker v. Hurley, 132 Cal. 21, 63 Pac. 1071. 
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§ 6272. Voluntary. A voluntary trust is an obligation arising out of 
personal confidence reposed in and voluntarily accepted by one for the 
benefit of another. ([R. C. 1905, § 5703; Civ. C. 1877, § 1289; R. C. 1899, 
§ 4255.] 

Sufficiency of declaration to establish voluntary trust where legal title is retained 
by settler. 12 L.R.A.(N.S.) 547. 

Establishment and enforcement of voluntary trusts in equity. 34 Am. St. Rep. 194. 

As to similar provision in Cal. Civ. Code, § 2216, see Roach v. Caraffa, 85 Cal. 436. 
25 Pac. 22; Kopp v. Gunther, 95 Cal. 63, 30 Pac. 301. 

§ 6273. Involuntary. An involuntary trust is one which is created by 

operation of law. [R. C. 1905, § 5704; Civ. C. 1877, § 1290; R. C. 1899, § 4256. ] 

Two causes of action may be united against one who became involuntary trustee by 
taking mortgage from insolvent as preference. Bowler v. First Nat. Bank, 21 S. D. 
449, 130 Am. St. Rep. 725, 113 N. W. 618. 

City taxes collected by county are held under implied, and not an express, trust. 
Centerville v. Turner County, 25 S. D. 300, 126 N. W. 605. 

As to similar provision in Cal. Civ. Code, § 2217, see Barr v. O’Donnell, 76 Cal. 469, 
9 Am. St. Rep. 242, 18 Pac. 429; Fulton v. Jansen, 99 Cal. 587, 34 Pac. 331. 

§ 6274. Trustor, trustee, beneficiary, defined. The person whose confidence 
creates a trust is called the trustor; the person in whom the confidence is 
reposed is called the trustee; and the person for whose benefit the trust is 
created is called the beneficiary. [R. C. 1905, § 5705; Civ. C. 1877, § 1291; 
R. C. 1899, § 4257.] 

§ 6275. Constructive trust. Every one who voluntarily assumes a relation 
of personal confidence with another is deemed a trustee within the meaning 
of this chapter, not only as to the person who reposes such confidence, but 
as to all persons of whose affairs he thus acquires information which was 
given to such person in the like confidence, or over whose affairs he by such 
confidence obtains any control. [R. C. 1905, § 5706; Civ. C. 1877, § 1292; 
R. C. 1899, § 4258.] 

Bank receiving deposit becomes trustee of express trust. McLaughlin v. Bank, 6 D. 
406, 43 N. W. 715. 

Purchase of property from agent with omits that it is trust property holds it in 
trust for principal. Luscombe v. Grigsby, 11 S. D. 408, 78 N. W. 357. 

Trust funds in hands of insolvent bank at time of failure. Kimmel v. Dickson, 8S. D. 
221, 58 N. W. 561, 49 Am. St. Rep. 869, 25 L.R.A. 309; Nat. Bank v. Johnson, 6 N. D. 
180, 69 N. W. 49; Plano Mfg. Co. v. Auld, 14 8S. D. 512, 86 N. W. 21. 

Agent to léan money and collect interest must act with highest good faith. Bush v. 
Froelick, 14 8. D. 62, 84 N. W. 230. 

Partners are trustees for each other. State v. Reddick, 2 S. D. 124, 48 N. W. 846. 

Agent, purchasing property for himself at slightly greater price than instructed to pay 
iy poops becomes trustee. Brookings Land & Trust Co. v. Bertness, 17 S. D. 293, 96 

. W. 97, 


eae oie to effectuate purpose of contract when its terms cannot be given effect. 
68 L.R.A. 115. 

Does donor’s expectation that the donee will allow him to share in the benefit of the 
property raise an implied trust to that effect. 24 L.R.A.(NS.) 1043. 

Constructive trust in deed of homestead by husband to wife, with proviso attempting 
to derogate from her right of survivorship. 1 L.R.A.(N.S.) 312. 

Does assignee of mortgage as collateral security, who forecloses the same and pur- 
chases the property, hold the title subject to a trust in favor of the assignor. 7 
L.R.A.(N.S.) 1094. 

Implied trust in property of religious society in case of schism or division. 24 
L.R.A.(NS.) 703. 

Grantee’s oral promise to grantor to hold in trust as giving rise to constructive 
trust. 39 L.R.A.(N.S.) 906. 

Resulting trust in partnership lands. 27 L.R.A. 468; 37 L.R.A.(N.S.) 899. 

As to similar provision in Cal. Civ. Code, § 2219, see Connor v. Stanley, 72 Cal. 
556, 1 Am. St. Rep. 84, 14 Pac. 306; Colton v. Stanford, 82 Cal. 351, 16 Am. St. Rep. 
137, 23 Pac. 16; Roach v. Caraffa, 85 Cal. 436, 25 Pac. 22; White v. Warren, 120 Cal. 
822, 49 Pac. 129, 52 Pac. 723; Ruhl v. Mott, 120 Cal. 668, 53 Pac. 304; Montgomery 
v. Rauer, 125 Cal. 227, 57 Pac. 894; Dow v. Swain, 125 Cal. 674, 58 Pac. 271; Odell 
v. Moss, 130 Cal. 352, 62 Pac. 555; More v. More, 133 Cal. 489, 65 Pac. 1044, 66 Pac. 
76; Donnelly v. Rees, 141 Cal. 56, 74 Pac. 433; Bell v. Solomons, 142 Cal. 59, 75 Pac. 
649; White v. Warren, 120 Cal. 322, 49 Pac. 129, 52 Pac. 723. 

§ 6276. For what purpose created. A trust may be created for any pur- 
pose for which a contract may lawfully be made, except as otherwise pre- 
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scribed by the chapters on uses and trusts and on transfers. [R. C. 1905, 


§ 5707; Civ. C: 1877, § 1293; RB. C. 1899, § 4259.] 

As to similar provision in Cal. Civ. Code, § 2220, see Hinckley’s Estate, 58 Cal. 457; 
Hellman v. McWilliams, 70 Cal. 449, 11 Pac. 659; Duff v. Duff, 71 Cal. 513, 12 Pac. 
570; Re Walkerly, 108 Cal. 627, 49 Am. St. Rep. 97, 41 Pac. 772; Toland v. Toland, 
123 Cal. 140, 55 Pac. 681. 


_§ 6277. How created as to trustor and beneficiary. Subject to the pro- 
visions of section 5364 a voluntary trust is created as to the trustor and 
beneficiary by any words or acts of the trustor, indicating with reasonable 
certainty : 

1. An intention on the part of the trustor to create a trust; and, 

2. The subject, purpose and beneficiary of the trust. [R. C. 1905, § 5708; 


Civ. C. 1877, § 1294; R. C. 1899, § 4260.] 

These sections in no way “prrig E statutes providing for creation of truste in land. 
Murphey v. Cook, 11 S. D. 47, 75 N. W. 387. 

Trust as to property fraudulently gained. Sussenbach v. Bank, 5 D. 477, 41 N. W. 
662; Farmers’ Bank v. Kimball Milling Co., 1 8. D. 388, 47 N. W. 402, 36 Am. St. Rep. 
739; Jasper v. Hazen, 1 N. D. 75, 44 N. W. 1018. 

An involuntary trustee. Van Dyke v. Grigsby, 11 8. D. 30, 75 N. W. 274. 

Agent to foreclose mortgage, who buys in prope in his own name, is an involuntary 
trustee. Luscombe v. Grigsby, 11 S. D. 408, 78 N. W. 357. 

General rule not changed that trustee wrongfully disposing of trust property is liable 
to beneficiary for value. Prondzinski v. Garbutt, 10 N. D. 300, 86 N. W. 969. 

Holder of sheriff's certificate of sale of realty, by preventing owner by fraud from re- 
deeming until after sheriff’s deed is taken, becomes involuntary trustee. Prondzinski v. 
Garbutt, 8 N. D. 191, 77 N. W. 1012. 

One receiving deed as security with intent to defraud becomes an involuntary trustee. 
Jasper v. Hazen, 1 N. D. 75, 44 N. W. 1018. 

oluntary trusts arising from the declaration of the trustor. 34 Am. St. Rep. 189. 

Voluntary paro] trust in personal property. 51 Am. St. Rep. 389. 

Upholding instrument otherwise ineffeetive as a conveyance of real property as a 
covenant to stand seized to uses. 38 L.R.A.(N.S.) 937. | 

Necessity of beneficiary’s knowledge of trust. 10 L.R:A.(NS.) 616. 

Necessity of word “heirs” in deed or devise in trust to pass fee to trustee. 2 
rae -) 172. a ‘ 

ect of executor’s promise as to payment of legacy upon trust relations wit 
légatee. 9 LRA(NS.) 214. eee J 

Effect of -8 eee use of real estate in devise to religious society as creating a 
trust. 11 L.R.A.( 8) 512, 520. 

Creation of trust by use of words “upon condition,” in will or conveyance of real 
Property: 9 L.R.A.(N.S.) 758. 

Character of estate created by grant, lease or devise of property to person so long 
as he shall desire to live upon it, or devote it to a particular use. 21 L. (N.S.) 575. 

Creation of trust by precatory words in a will. 37 L.R.A.(N.S.) 646. 

Trust for charity or religion. 14 L.R.A.(NS.) 77; 37 L.R.A.(NS.) 999. 

Effect of creation of testamentary trust for payment of debts. 5 L.R.A.(NS.) 355. 

Bequest to one to divide as he thinks best. 37 L.R.A.(N.S.) 401. 

As to similar provision in Cal. Civ. Code, § 2221, see Hinckley’s Estate, 58 Cal. 457; 
Hellman v. McWilliams, 70 Cal. 449, 11 Pac. 659; Goldtree v. Thompson. 79 Cal. 613, 
22 Pac. 50; Tyler v. Mayre, 95 Cal. 160, 27 Pac. 160, 30 Pac. 196; Re Walkerly, 108 
Cal. 627, 49 Am. St. Rep. 97, 41 Pac. 772; Lynch v. Rooney, 112 Cal. 279, 44 Pac. 565; 
Booth v. Oakland Bank, 122 Cal. 19, 54 Pae. 370; Wittfield v. Forster, 124 Cal. 418, 
57 Pac. 219; Sheehan v. Sullivan, 126 Cal. 189, 58 Pac. 543; McCloud v. Hewlett, 
135 Cal. 361, 67 Pac. 333; Faylor v. Faylor, 136 Cal. 92, 68 Pac. 482; Re Reith, 144 
Cal. 314, 77 Pac. 942; Bedell v. Scoggins, 5 Cal. Unrep. 66, 40 Pac. 954. 

§ 6278. How as to trustee. Subject to the provisions of section 5364, a 
voluntary trust is created as to the trustee by any words or acts of his, indi- 
cating with reasonable certainty: 

1. His acceptance of the trust or his acknowledgment, made upon suffi- 
cient consideration, of its existence; and, a: 

2. The subject. purpose and beneficiary of the trust. [R. C. 1905, § 5709; 
Civ. C. 1877, § 1295; R. C. 1899, § 4261.] 

As to similar provision in Cal. Civ. Code, § 2222, see Broder v. Conklin, 77 Cal. 
330, 19 Pac. 513; Goldtree v. Thompson, 79 Cal. 613, 22 Pac. 50; Roach v. Caraffa, 
85 Cal. 436, 25 Pac. 22; Tyler v. Mayre, 95 Cal. 160, 27 Pac. 160, 30 Pac. 196; Bedell 
v. Scoggins, 5 Cal. Unrep. 66, 40 Pac. 954; Re Walkerly, 108 Cal. 627, 49 Am. St. Rep. 
97, 41 Pac. 772; Booth v. Oakland Bank, 122 Cal. 19, 54 Pac. 370; Barker v. Hurley, 
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132 Cal. 21, 63 Pac. 1071; McCloud v. Hewlett, 135 Cal. 861, 67 Pac. 333; Keogh v. 
ea Cal. 153, 68 Pac. 579; Elizalde v. Elizalde, 137 Cal. 634, 66 Pac. 379, 70 
ac. : 


§ 6279. Trustee by wrongful detention. One who wrongfully detains a 
thing is an involuntary trustee thereof for the benefit of the owner. ([R. C. 
1905, § 5710; Civ. C. 1877, § 1296; R. C. 1899, § 4262.] 


As to whether one in possession of crops severed from land which he occupied 
under land contract upon which he has defaulted, is involuntary trustee for benefit 
of owner where he wrongfully retains crops. Golden Valley Land & Cattle Co. v. 
Johnstone, 21 N. D. 101, 128 N. W. 691, Ann. Cas. 1913B, 631. 

Two causes of action may be united against one who became involuntary trustee bv 
taking mortgage from insolvent as preference. Bowler v. First Nat. Bank, 21 S. D. 
449, 130 Am. St. Rep. 725, 113 N. W. 618. 

As to similar provision in Cal. Civ. Code, § 2223, see Greiner v. Greiner, 58 Cal. 
115; Roach v. Caraffa, 85 Cal. 436, 25 Pac. 22; Heydenfeldt v. Jacobs, 107 Cal. 373, 40 
Pac. 492; Nougues v. Newlands, 118 Cal. 102, 50 Pac. 386. 


§ 6280. Trustee by fraud, etc. One who gains a thing by fraud, accident, 
mistake, undue influence, the violation of a trust or other wrongful act is, 
unless he has some other and better right thereto, an involuntary trustee 
of the thing gained for the benefit of the person who would otherwise have 


had it. [R. C. 1905, § 5711; Civ. C. 1877, § 1297; BR. C. 1899, § 4263.] 

Agent purchasing property for himself at slightly greater price than instructed to 
pay by Pe becomes trustee. Brookings Land & Trust Co. v. Bertness, 17 S. D. 
293, 96 N. W. 97. 

Bank receiving money under false pretenses becomes trustee ex maleficio of such 
funds. Widman v. Kellogg, 22 N. D. 396, 39 L.R.A.(NS.) 563, 133 N. W. 1020. 

When devisees, heirs and legatees hold as trustees ex maleficio. 106 Am. St. Rep. 94. 

May a constructive trust be based upon an undertaking to hold for the benefit of 
another property received through devise or inheritance where no actual testamentary 
intention has been frustrated. 33 L.R.A.(N.S.) 996. 

When a purchaser of property for less than value without fraudulent intent will be 
regarded as a trustee for creditors. 5 L.R.A.(N.S.) 395. 

Impressing share of heir, devisee or legatee with constructive trust because of his 
fraud in frustrating decedent’s intention to give the property to a third person. 8 
L.R.A.(N.S.) 698; 31 L.R.A.(N.8S.) 176. 

As to similar provision in Cal. Civ. Code, § 2224, see Harpending v. Meyer, 55 Cal. 
555; Greiner v. Greiner, 58 Cal. 115; Somers v. Overhulser, 67 Cal. 237, 7 Pac. 645; 
Wingerter v. Wingerter, 71 Cal. 105, 11 Pac. 853; Barr v. O’Donnell, 76 Cal. 469, 9 
Am. St. Rep. 242, 18 Pac. 429; Broder v. Conklin, 77 Cal. 330, 19 Pac. 513; Loaiza v. 
Superior Ct., 85 Cal. 11, 9 L.R.A. 376, 20 Am. St. Rep. 197, 24 Pac. 707; Roach v. 
Caraffa, 85 Cal. 436, 25 Pac. 22; Buckley v. Howe, 86 Cal. 596, 25 Pac. 132; McDaniel 
v. Pattison, 98 Cal. 86, 27 Pac. 651, 32 Pac. 805; Heydenfeldt v. Jacobs, 107 Cal. 
373, 40 Pac. 492; Lynch v. Rooney, 112 Cal. 279, 44 Pac. 565; Nougues v. Newlands, 
118 Cal. 102, 50 Pac. 386; Sheehan v. Sullivan, 126 Cal. 189, 58 Pac. 543; Mulcahey 
v. Dow, 131 Cal. 73, 63 Pac. 158; Crosby v. Clark, 132 Cal. 1, 63 Pac. 1022; Don- 
nelly v. Rees, 141 Cal. 56, 74 Pac. 433; Bell v. Solomons, 142 Cal. 59, 75 Pac. 649. 


ARTICLE 2.— OBLIGATIONS OF TRUSTEES. 


§ 6281. Highest good faith to beneficiary. In all mattera connected with 
his trust a trustee is bound to act in the highest good faith toward his bene- 
ficlary and may not obtain any advantage therein over the latter by the 
slightest misrepresentation, concealment, threat or adverse pressure of any 
kind. [R. C. 1905, § 5712; Civ. C. 1877, § 1298; R. C. 1899, § 4264.] 


Sale of bank’s assets by receiver to another bank in which he is interested will not be 
vacated, where bank permitted it or was not thereby injured. Jackson v. First State 
Bank, 21 S. D. 484, 113 N. W. 876. 

Attorney must not permit private interests to conflict with those of his client. 
Re Ramsey, 24 S. D. 266, 123 N. W. 726. 

Fiduciary relation of trustee and beneficiary. 16 Am. Dec. 616. 

Fiduciary relations as affecting reliance on fraudulent statement. 37 J..R.A. 613. 

Independent advice as condition of valid gift inter vivos between trustee and cestui 
que trust. 16 L.R.A.(N.S.) 1087. 

Control of discretion of trustee by courts of equity. 6 Am. St. Rep. 885. 

When beneficiaries bound by acts of trustees in contravention of their trusts. 63 
Am. St. Rep. 467. 

Compensation of trustees. 17 Am. Dec. 266. 

Sales and conveyances by trustees. 64 Am. Dec. 199; 19 Am. St. Rep. 266. 
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When power of sale vests in trustee by implication. 87 Am. Dec. 209. 

Sales under powers in trust deeds to secure money. 92 Am. St. Rep. 573. 

As to similar provision in Cal. Civ. Code, § 2228, see Colton v. Stanford, 82 Cal. 
351, 16 Am. St. Rep. 137, 23 Pac. 16; San Francisco Water Co. v. Pattee, 86 Cal. 623, 
25 Pac. 135; Dolliver v. Dolliver, 94 Cal. 642, 30 Pac. 4; Re Nichols, 5 Cal. peas 2 856, 

. 50 Pac. 1072; Richards v. Fraser, 136 Cal. 460, 69 Pac. 83; Calmon v. Sarraille, 142 
Cal. 638, 76 Pac. 486; Schnittger v. Old Home Consol. Min. Co., 144 Cal. 603, 78 Pac. 9. 


§ 6282. Use of property for trustee’s profit prohibited. A trustee may 
not use or deal with the trust property for his own profit or for any other 
purpose unconnected with the trust in any manner. [R. C. 1905, § 5713; 


Civ. C. 1877, § 1299; R. C. 1899, § 4265.] 

Partner using partnership property for his own profit may be required to account for 
such profits. Lay v. Emery, 8 N. D. 515, 79 N. W. 1053. 

Former administrator can recover only amount paid by him for mortgage against 
estate.. Bidwell v. Smith, 23 S. D. 120, 120 N. W. 880. 

(Right to pursue and recover trust funds. 32 Am. St. Rep. 125; 46 Am. St. Rep. 608. 

As to similar provision in Cal. Civ. Code, § 2229, see Colton v. Stanford, 82 Cal. 
351, 16 Am. St. Rep. 137, 23 Pac. 16; Wickersham v. Crittenden, 93 Cal. 17, 28 Pac. 
788; Allin v. Williams, 97 Cal. 403, 32 Pac. 441; Millet v. Bradbury, 109 Cal. 170, 
41 Pac. 865; San Diego, 0. T. & P. B. R. Co. v. Pacific Beach R. Co., 112 Cal. 53, 
33 L.R.A. 788; 44 Pac. 333; Bermingham v. Wilcox, 120 Cal. 467, 52 Pac. 822; Lower 
Kings River Reclamation Dist. v. McCullah, 124 Cal. 175, 56 Pac. 887; State Loan 
& T. Co. v. Cochran, 130 Cal. 245, 62 Pac. 466, 600; Sims v. Petaluma Gaslight Co., 
131 Cal. 656, 63 Pac. 1011; Pacific Vinegar & Pickle Works v. Smith, 145 Cal. 352, 
104 Am. St. Rep. 42, 78 Pac. 550. 


§ 6283. Transactions when trustee’s interest adverse to beneficiary pro- 
hibited. Exceptions. Neither a trustee, nor any of his agents, may take part 
In any transaction concerning the trust in which he or any one for whom 
he acts as agent has an interest, present or contingent, adverse to that of 
his beneficiary, except as follows: 

1. When the beneficiary, having capacity to contract, with a full knowl- 
edge of _the motives of the trustee and of all other facts concerning the 
transaction which might affect his own decision and without the use of any 
influence on the part of the trustee, permits him to do so. 

2. When the beneficiary not having power to contract, the district court 
upon the like information of the facts, grants the like permission; or, 

3. When some of the beneficiaries having capacity to contract and some 
not having it, the former grant permission for themselves and the district court 
for the latter in the manner above prescribed. [R. C. 1905, § 5714; Civ. C. 
1877, § 1300; R. C. 1899, § 4266.] 

Resolution allowing accounts and increasing salary of managing director, Sea by 
voir of such director and his wife, is void. Ritchie v. People’s Teleph. Co., 22 S. D. 598, 
119 N. W. 990. 

As to similar provision in Cal. Civ. Code, § 2230, see Chamberlain v. Pacific Wool- 
Growing Co.. 54 Cal. 103; Graves v. Mono Lake Hydraulic Min. Co., 81 Cal. 303, 22 
Fac. €65; San Francisco ‘Water (Co. v. Pattee, 86 Cal. 623, 25 Pac. 135; Burke v. 
Bours, 98 Cal. 171, 32 Pac. 980; San Diego, O. T. & P. B. R. Co. v. Pacific Beach Co., 
112 Cal. 53, 33 L.R.A. 788, 44 Pac. 333; Blood v. La Serena Land & Water Co., 113 
Cal. 221, 41 Pac. 1017, 45 Pac. 252; Broder v. Conklin, 121 Cal. 282, 53 Pac. 699; 
State Loan & T. Co. v. Cochran, 130 Cal. 245, 62 Pac. 466, 600; Phillipa v. Sanger 
Lumber Co., 130 Cal. 431, 62 Pac. 749; Sims v. Petaluma Gaslight Co., 131 Cal. 656, 
63 Pac. 1011; Re Healy, 6 Cal. Unrep. 780, 66 Pac. 175; McCabe v. Healy, 138 Cal. 81, 
70 Pac. 1008; Schnittger v. Old Home Consol. Min. Co., 144 Cal. 603, 78 Pac. 9; 
Pacific Vinegar & Pickle Works v. Smith, 145 Cal. 352, 104 Am. St. Rep. 42, 78 Pac. 
550. 

§ 6284. Use of influence for advantage prohibited. A trustee may not use 
the influence which his position gives to obtain any advantage from his 
beneficiarv. [R. C. 1905, § 5715; Civ. C. 1877. § 1801; R. C. 1899, § 4267.] 


As to similar provision in Cal. Civ. Code, § 2231, see Jackson v. Jackson, 94 Cal. 
446, 29 Pac. 957: Dimond vy. Sanderson. 103 Cal. 97, 37 Pac. 189: Blood v. La Serena 
Land & Water Co.. 113 Cal. 221, 41 Pac. 1017, 45 Pae. 252; McCabe v. Healy, 138 
Cal. 81. 70 Pac. 1008; Bell v. Solomons, 142 Cal. 59, 75 Pac. 649; Calmon v. Sarraille, 
142 Cal. 638, 76 Pac. 486. 

§ 6285. Undertaking adverse trust prohibited. No trustee so long as he 


remains in the trust may undertake another trust adverse in its nature to 
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the interest of his beneficiary in the subject of the trust without the consent 
of the latter. [R. C. 1905, § 5716; Civ. C. 1877, § 1802; R. C. 1899, § 4268.] 

§ 6286. Adverse interest acquired. If a trustee acquires any interest or 
becomes charged with any duty adverse to the interest of his beneficiary in 
the subject of the trust, he must immediately inform the latter thereof and 
pee at once removed. [R. C. 1905, § 5717; Civ. C. 1877, § 1803; R. C. 1899, 

As to similar provision in Cal. Civ. Code, § 2232, see Blood v. La Serena Land & 
Water Co., 113 Cal. 221, 41 Pac. 1017, 45 Pac. 252; Re Watkins, 121 Cal. 327, 53 Pac. 
702; Re Healy, 6 Cal. Unrep. 780, 66 Pac. 175; McCabe v. Healy, 138 Cal. 81, 70 
Pac. 1008; Calmon v. Sarraille, 142 Cal. 638, 76 Pac. 486. 


§ 6287. Violation of preceding sections a fraud. Every violation of the 
provisions of the preceding sections of this article is a fraud against the bene- 
ficiary of the trust. [R. C. 1905, § 5718; Civ. C. 1877, § 1804; R. C. 1899, 
§ 4270. ] 

As to similar provision in Cal. Civ. Code, § 2234, see Statt’s Estate, 52 Cal. 403; 
Graves v. Mono Lake Hydraulic Min. Co., 81 Cal. 303, 22 Pac. 665; San Francisco 
Water Co. v. Pattee, 86 Cal. 623, 25 Pac. 135; Jackson v. Jackson, 94 Cal. 446, 29 
Pac. 957; Allin v. Williams, 97 Cal. 403, 32 Pac. 441; Dimond v. Sanderson, 103 Cal. 
97, 37 Pac. 189; Blood v. La Serena Land & Water Co., 113 Cal. 221, 41 Pac. 1017, 45 
Pac. 252; Re Watkins, 121 Cal. 327, 53 Pac. 702; Phillips v. Sanger Lumber Co., 130 
Cal. 431, 62 Pac. 749; Mulcahey v. Dow, 131 Cal. 73, 63 Pac. 158; Re Healy, 6 Cal. 
Unrep. 780, 66 Pac. 175; Pacific Vinegar & Pickle Works v. Smith, 145 Cal. 352, 104 
Am. St. Rep. 42, 78 Pac, 550. 

§ 6288. Presumption against trustee. All transactions between a trustee 
and his beneficiary during the existence of the trust or while the influence 
acquired by the trustee remains by which he obtains any advantage from his 
beneficiary are presumed to be entered into by the latter without sufficient 
consideration and under undue influence. [R. C. 1905, § 5719; Civ. C. 1877, 


§ 1305; R. C. 1899, § 4271.] 

As to similar provision in Cal. Civ. Code, § 2235, see Connor v. Stanley, 72 Cal. 
556, 1 Am. St. Rep. 84, 14 Pac. 306; Golson v. Dunlap, 73 Cal. 157, 14 Pac. 576; Brison 
v. Brison, 75 Cal. 525, 7 Am. St. Rep. 189, 17 Pac. 689; Colton v. Stanford, 82 Cal. 
351, 16 Am. St. Rep. 137, 23 Pac. 16; Jackson v. Jackson, 94 Cal. 446, 29 Pac. 957; 
Dimond v. Sanderson, 103 Cal. 97, 37 Pac. 189; White v. Warren, 120 Cal. 322, 49 
Pac. 129, 52 Pac. 723; Odell v. Moss, 130 Cal. 352, 62 Pac. 555; Re Healy, 6 Cal. 
Unrep. 780, 66 Pac. 175; Stiles v. Cain, 134 Cal. 170, 66 Pac. 231; Richards v. Fraser, 
136 Cal. 460, 69 Pac. 83; Farmers’ & M. Bank v. De Shorb, 137 Cal. 685, 70 Pac. 771; 
Bell v. Solomons, 142 Cal. 59, 75 Pac. 649; Calmon v. Sarraille, 142 Cai. 638, 76 Pac. 
486. 


§ 6289. Liability for mingling property. A trustee who willfully and 
unnecessarily mingles the trust property with his own so as to constitute him- 
self in appearance its absolute owner is liable for its safety in all events. 
[R. C. 1905, § 5720; Civ. C. 1877, § 1806; R. C. 1899, § 4272.] 

As to similar provision in Cal. Civ. Code, § 2236, see Re Arguello, 97 Cal. 196, 31 
Pac. 937; Re Bane, 120 Cal. 533, 65 Am. St. Rep. 197, 52 Pac. 852; Calmon v. Sarraille, 
142 Cal. 638, 76 Pac. 486. 

§ 6290. Liability for unlawful use. A trustee who uses or disposes of the 
trust property contrary to section 6282 may, at the option of the beneficiary, 
be required to account for all profits so made or to pay’ the value of its use 
and, if he has disposed thereof, to replace it with its fruits or to account for 
its proceeds with interest. [R. C. 1905, § 5721; Civ. C. 1877, § 1307; R. C. 


1899, § 4273.] 

As to award for value of use of land being proper where trustee has conveyed to 
innocent purchaser. Berry v. Evendon, 14 N. D. 1, 103 N. W. 748. 

Right of vendee to elect between value of use and occupation or net profits where 
vendor has used land after conveyance. Cotton v. Butterfield, 14 N. D. 465, 105 N. W. 
236. 

Sale of bank’s assets by receiver to another bank in which he is interested will not 
be vacated, where bank permitted it or was not thereby injured. Jackson v. First 
State Bank, 21 S. D. 484, 113 N. W. 876. 

As to similar provision in Cal. Civ. Code, § 2237, see Harpending v. Mever, 55 Cal. 
555; Berminghan v. Wilcox, 120 Cal. 467, 52 Pac. 822; Calmon v. Sarraille, 142 Cal. 
638, 76 Pac. 486. 
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. § 6291. Liability for unauthorized use. A trustee who uses or disposes of 

the trust property in any manner not authorized by the trust, but in good 

faith and with intent to serve the interest of the beneficiary, is liable only 

to make good whatever is lost to the beneficiary by his error. [R. C. 1909, 

‘§ 5722; Civ. C. 1877, § 1808; R. C. 1899, § 4274.] 

| Personal liability of trustee for losses to trust estate from investments. 44 
L.R.A.(N.S.) 873. 


Baal eas which trustees may make without becoming liable for loss. 40 Am. 
ce. 506. 


Investments a trustee may not make without incurring liability in case of loss. 
132 Am. St. Rep. 372. 

As to siniilar provision in Cal. Civ. Code, § 2238, see Winchester v. Howard, 136 
Cal. 432, 89 Am. St. Rep. 153, 64 Pac. 692, 69 Pac. 77; Calmon v. Sarraille, 142 Cal. 
638, 76 Pac. 486. 


§ 6292. Liability for cotrustees consenting. A trustee is responsible for 
the wrongful acts of a cotrustee to which he consented or which by his negli- 
gence he enabled the latter to commit but for no others. [R. C. 1905, § 5723; 
Civ. C. 1877, § 1309; R. C. 1899, § 4275.) 

Liability of one cotrustee for the acts and defaults of another. 42 Am. Dec. 288. 

Liability of inactive trustee for defalcation of cotrustee. 38 L.R.A.(N.S.) 1029. 

When majority of trustees may act. 11 Am. Dec. 674. 

As to similar provision in Cal. Civ. Code, § 2239, see Re Osborn, 87 Cal. 1, 11 L.R.A. 
264, 25 Pac. 157; Bermingham v. Wilcox, 120 Cal. 467, 52 Pac. 822; Calmon v. Sar- 
raille, 142 Cal. 638, 76 Pac. 486. 


ARTICLE 3.— OBLIGATIONS OF THIRD PERSONS. 


§ 6293. When transferee involuntary trustee. Every one to whom prop- 
erty is transferred in violation of a trust holds the same as an involuntary 
trustee under such trust. unless he purchased it in good faith and for a valuable 
consideration. [R.C. 1905, § 5724; Civ. C. 1877, § 1810; R. C. 1899, § 4276.] 


Addition of “trustee” to name of grantee in deed does not create trust. Rua v. 
‘Watson, 13 S. D. 453, 83 N. W. 572. 


Purchaser of property from agent, with knowledge that it is trust property, holds it 
for principal. Luscombe v. Grigsby, 11 S. D. 408, 78 N. W. 357. 

As to similar ee in Cal. Civ. Code, § 2243, see Warnock v. Harlow, 96 Cal. 
298, 31 Am. St. Rep. 209, 31 Pac. 166; Gray v. Farmers’ Exch. Bank, 105 Cal. 60. 38 
Pac. 519; Chapman v. Hughes, 134 Cal. 641, 58 Pac. 298, 60 Pac. 974, 66 Pac. 982. 

§ 6294. Trustee’s misapplication no prejudice to good faith. One who 
actually and in good faith transfers any money or other property to a trustee 
as such is not bound to see to the application thereof; and his rights can in no 
way be prejudiced by a misapplication thereof by the trustee. Other persons 
must at their peril see to the proper application of money or other property 
paid or delivered by them. [R. C. 1905, § 5725; Civ. C. 1877, § 1811; R. C. 
1899, § 4277. ] 


As to similar provision in Cal. Civ. Code, § 2244, see Nougues v. Newlands, 118 Cal. 
102, 50 Pac. 386. 


CHAPTER 71. 
TRUSTS FOR THE BENEFIT OF THIRD PERSONS. 


ARTICLE NATURE AND CREATION OF THE TRUST, §§ 6295-6299. 
. OBLIGATIONS OF TRUSTEES, §§ 6300-6304a. 

. Powers oF TRUSTEES, §§ 6305-6307. 

. RIGHTS OF TRUSTEES, §§ 6308-6310. 

. TERMINATION OF THE TRUST, §§ 6311-6315. 


. SUCCESSION OR APPOINTMENT OF NEW TrusTE£eEs, §§ 6316-6318. 
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ARTICLE 1.— NATURE AND CREATION OF THE TRUST. 


§ 6295. Scope of chapter. The provisions of this chapter apply only to 
express trusts, created for the benefit of another than the trustor, and in 


1488 


of Third Persons. CIVIL CODE. §§ 6295-6304 


which the title to the trust property is vested in the trustee; not including, 
however, those of executors, administrators and guardians as such. ([R. C. 
1905, § 5726; Civ. C. 1877, § 1312; R. C. 1899, § 4278.] 


As to similar provision in Cal. Civ. Code, § 2250, see Elizalde v. Elizalde, 137 Cal. 
634, 66 Pac. 369, 70 Pac. 861. 


§ 6296. By mutual consent, enforceable before rescission. The mutual con- 
sent of a trustor and trustee creates a trust of which the beneficiary may take 
advantage at any time prior to its rescission. [R. C. 1905, § 5727; Civ. C. 
1877, § 1318; R. C. 1899, § ele 

As to similar provision in Cal. Civ. Code, § 2251, see Bettis v. Townsend, 61 Cal. 
333; Dyer v. Leach, 91 Cal. 191, 25 Am. St. Rep. 171, 27 Pac. 598; Tyler v. Mayre, 


95 Cal. 160, 27 Pac. 160, 30 Pac. 196; Robertson v. Burrell, 110 Cal. 568, 42 Pac. 1086; 
Booth v. Oakland Bank, 122 Cal. 19, 54 Pac. 370. 


§ 6297. When court trustor. When a trustee is appointed by a court or 
public officer as such, such court or officer is the trustor within the meaning 


of the last section. ([R. C. 1905, § 5728; Civ. C. 1877, § 1814; R. C. 1899, 
§ 4280.] 


As to similar provision in Cal. Civ. Code, § 2252, see Dyer v. Leach, 91 Cal. 191, 
25 Am. St. Rep. 171, 27 Pac. 598. 


§ 6298. Where object, etc., expressed. The nature, extent and object of a 
trust are expressed in the declaration of trust. [R. C. 1905, § 5729; Civ. C. 
1877, § 1815; R. C. 1899, § 4281.] 

§ 6299. What deemed part of declaration of trust. All declarations of a 
trustor to his trustees in relation to the trust before its acceptance by the 
trustees, or any of them, are to be deemed part of the declaration of the trust, 
except that when a declaration of trust is made in writing all previous declara- 
tions by the same trustor are merged therein. [R. C. 1905, § 5780; Civ. C. 
1877, § 1316; R. C. 1899, § 4282.] 


ARTICLE 2.— OBLIGATIONS OF TRUSTEES. 


§ 6300. Must follow directions. Exception. A trustee must fulfill the 
purpose of the trust as declared at its creation and must follow all the direc- 
tions of the trustor given at that time, except as modified by the consent of all 
parties interested in the same manner and to the same extent as an employe. 
[R. C. 1905, § 5731; Civ. C. 1877, § 13817; BR. C. 1899, § 4283.] 

As to similar provision in Cal. Civ. Code, § 2258, see Kennedy v. Dunn, 58 Cal. 339. 

§ 6301. Ordinary care and diligence required. A trustee, whether he re- 

celves any compensation or not, must use at least ordinary care and dili- 


gence in the execution of his trust. [R. C. 1905, § 5732; Civ. C. 1877, § 1818; 
BR. C. 1899, § 4284.] 


Liability of trustee for torts or nee ee of servants. 63 L.R.A. 227. 


As to similar provision in Cal. Civ. Code, § 2259, see Re Nichols, 5 Cal. Unrep. 856, 
50 Pac. 1072. 


§ 6302. Duty as to appointment of successor. If a trustee procures or 
assents to his discharge from his office before his trust is fully executed, he 
must use at least ordinary care and diligence to secure the appointment of 
a trustworthy successor before accepting his own final discharge. [R. C. 1905, 
§ 5733; Civ. C. 1877, § 1819; R. C. 1899, § 4285.] 

§ 6303. Investment of trust money. A trustee must invest money received 
by him under the trust as fast as he collects a sufficient amount, in such 
manner as to afford reasonable security and interest for the same. [R. C. 1905, 
§ 5734; Civ. C. 1877, § 1820; R. C. 1899, § 4286.] 


Personal liability of trustee for losses to trust estate from investments. 44 
L.R.A.(N.S.) 873. 


Liability of bank directors in case of bad loans or investments. 55 L.R.A. 762; 39 
L.R.A.(N.S.) 173. 


As to similar provision in Cal. Civ. Code, § 2261, see Elizalde v. Elizalde, 137 Cal. 
634, 66 Pac. 369, 70 Pac. 861. 


§ 6304. Liability for failure. If the trustee omits to invest the trust moneys 
according to the last section, he must pay simple interest thereon, if such 
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omission is negligent merely and compound interest if it is willful. [R. C. 
1905, § 5735; Civ. C. 1877, § 1821; R. C. 1899, § 4287.] 
As to similar provision in Cal. Civ. Code, § 2262, see Bermingham v. Wilcox, 120 Cal. 
467, 52 Pac. 822; Bemmerly v. Woodward, 124 Cal. 568, 57 Pac. 561; Elizalde v. Elizalde, 
137 Cal. 634, 66 Pac. 369, 70 Pac. 861. 

§ 6304a. Cannot enforce claims purchased in contemplation of appoint- 
ment. A trustee cannot enforce any claim against the trust property which 
he purchases after or in contemplation of his appointment as trustee; but 
he may be allowed by any competent court to charge to the trust property 
what he has in good faith paid for the claim upon discharging the same. 
[R. C. 1905, § 5736; Civ. C. 1877, § 1822; R. C. 1899, § 4288.] 


Pledged bonds purchased by managing agers of corporation, inure to benefit thereof. 
Fowler v. Iowa Land Co., 18 S. D. 131, 99 N. W. 1095. 
As to similar provision in Cal. Civ. Code, § 2263, see Carey v. Brown, 62 Cal. 373. 


ARTICLE 3.— POWERS OF TRUSTEES. 


§ 6305. Authority of trustee. A trustee is a general agent for the trust 
property. His authority is such as is conferred upon him by the declaration 
of trust and by this chapter and none other. His acts, within the scope 
of his authority, bind the trust property to the same extent as the acts of 
a general agent bind his principal. [R. C. 1905, § 5737; Civ. C. 1877, § 1323; 
R. C. 1899, § 4289.] 


Ordinarily trustee personally liable on all contracts made by him as trustee. May 
charge liability upon trust fund. Creditor may follow trust property. Authority of 
trustee. Mercantile Co. v. Grover, 7 N. D. 460, 75 N. W. 914. 

Implied power of trustee to sell real property. 32 L.R.A.(N.S.) 676. 

Power of trustee to mortgage trust estate for purpose of making improvements so as 
to render it productive. 7 L/R.A.(N.S.) 263. 

Right of trustee to execute lease to extend beyond termination of trust. 13 
L.R.A.(N.S.) 496. 

Power of testamentary trustee to carry on business in behalf of estate. 40 
L.R.A.(N.S.) 204. | 

§ 6306. All cotrustees must act. When there are several cotrustees all 
must unite in any act to bind the trust property, unless the declaration of 
trust otherwise provides. [R. C. 1905, § 5788; Civ. C. 1877, § 1824; R. C. 
1899, § 4290. ] 

§ 6307. Discretionary power controlled by court. A discretionary power 
conferred upon a trustee is presumed not to be left to his arbitrary discretion, 
but may be controlled by the district court if not reasonably exercised, unless 
an absolute discretion is clearly conferred by the declaration of trust. [R. C. 


1905, § 5739; Civ. C. 1877, § 1825; R. C. 1899, § 4291.] 
As to similar provision in Cal. Civ. Code, § 2269, see Hallinan v. Hearst, 133 Cal. 
645, 55 L.R.A. 216, 66 Pac. 17. 


ARTICLE 4.— Riauts oF TRUSTEES. 


§ 6308. Payment of expenses incurred. A trustee is entitled to the pay- 
ment out of the trust property of all expenses actually and properly incurred 
by him in the performance of his trust. He is entitled to the repayment of 
even unlawful expenditures if they were productive of actual benefit to 
the estate. [R. C. 1905, § 5740; Civ. C. 1877, § 1826; R. C. 1899, § 4292.] 

§ 6309. Compensation. When a declaration of trust is silent upon the 
subject of compensation, the trustee is entitled to the same compensation as 
an executor. If it specifies the amount of his compensation, he is entitled 
to the amount thus specified and no more. If it directs that he shall be 
allowed a compensation, but does not specify the rate or amount, he is 
entitled to such compensation as may be reasonable under the circumstances. 


[R. C. 1905, § 5741; Civ. C. 1877, § 1327; R. C. 1899, § 4293.] 
cn of partner appointed trustee on liquidation to compensation. 17 L.R.A.(N.S,) 
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ayy of trustee to retain bonus or gratuity received from third person. 37 
L.R.A.(N.S.) 923. 


Right as between trustee and cestui que trust to compensation due for former’s 
services as director. 1 B. R. C. 313. 


As to similar provision in Cal. Civ. Code, § 2274, see Menke v. Miller, 56 Cal. 628. 
§ 6310. Involuntary trustee excluded. An involuntary trustee, who be- 
comes such through his own fault, has none of the rights mentioned in this 
article. [R. C. 1905, § 5742; Civ. C. 1877, § 1828; R. C. 1899, § 4294.] 


ARTICLE §5.— TERMINATION OF THE TRUST. 


§ 6311. How trust extinguished. A trust is extinguished by the entire 
fulfillment of its object or by such object becoming impossible or unlawful. 
[R. C. 1905, § 5743; Civ. C. 1877, § 1829; R. C. 1899, § 4295.] 

As to similar provision in Cal. Civ. Code, § 2279, see Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; Pico v. Warner, 73 Cal. 17, 14 Pac. 377; Scrivner v. Dietz, 84 Cal. 
295, 24 Pac. 171; People ex rel. Ellert v. Cogswell, 113 Cal. 129, 35 L.R.A. 269, 45 Pac. 
270; Wittfield v. Forster, 124 Cal. 418, 57 Pac. 219. 

§ 6312. Trust not revocable. Exception. A trust cannot be revoked by 
the trustor after its acceptance, actual or presumed, by the trustee and bene- 
ficiaries, except by the consent of all the beneficiaries, unless the declaration 
of trust reserves a power of revocation to the trustor and in that case the 
power must be strictly pursued. [R. C. 1905, § 5744; Civ. C. 1877, § 1330; 
R. C. 1899, § 4296.] 

Power to revoke or set aside voluntary trust or settlement. 15 L.R.A. 75. 


Mistake, fraud, undue influence, etc., as a ground for relief from a voluntary trust. 
19 L.R.A. 767. 


As to similar provision in Cal. Civ. Code, § 2280, see Hellman v. McWilliams, 70 
Cal. 449, 11 Pac. 659; Nichols v. Emery, 109 Cal. 323, 50 Am. St. Rep. 43, 41 Pac. 1089; 
People ex rel. Ellert v. Cogswell, 113 Cal. 129, 35 L.R.A. 269, 45 Pac. 270; Booth v. 
Oakland Bank, 122 Cal. 19, 54 Pac. 370; Re Willey, 128 Cal. 1, 56 Pac. 550, 60 Pac. 471. 


§ 6313. How office vacated. The office of a trustee is vacated: 
1. By his death; or, 
2. By his discharge. [R. C. 1905, § 5745; Civ. C. 1877, § 1831; R. C. 1899, 
§ 4297. ] 
§ 6314. Discharge of trustee. A trustee can be discharged from his trust 
only as follows: 
1. By the extinction of the trust. 
2. By the completion of his duties under the trust. 
3. By such means as may be prescribed by the declaration of trust. 
4. By the consent of the beneficiary if he has a capacity to contract. 
5. By the judgment of a competent tribunal in a direct proceeding for 
that purpose that he is of unsound mind; or, 
6. By the district court. [R. C. 1905, § 5746; Civ. C. 1877, § 1832; R. C. 
1899, § 4298.] 
Power of court to dissolve trust. 18 L.R.A. 745. 
Effect of lapse of time to extinguish express trust. 1 L.R.A. 328. 


As to similar provision in Cal. Civ. Code, § 2282, see Pico v. Warner, 73 Cal. 17, 14 
Pac. 377; Re Fair, 132 Cal. 523, 84 Am. St. Rep. 70, 60 Pac. 442, 64 Pac. 1000. 


§ 6315. Removal by court. The district court may remove any trustee 
who has violated or is unfit to execute the trust. [R. C. 1905, § 5747; Civ. C. 
1877, § 1833; R. C. 1899, § 4299.] 


As to similar provision in Cal. Civ. Code, § 2283, see Fatjo v. Swasey, 111 Cal. 628, 
44 Pac. 225. 


ARTICLE 6.— SUCCESSION OR APPOINTMENT OF NEW TRUSTEES. 


§ 6316. Court may fill vacancies. The district court may appoint a trustee 
whenever there is a vacancy and the declaration of trust does not provide a 
practicable method of appointment. [R. C. 1905, § 5748; Civ. C. 1877, § 1334; 
R. C. 1898, § 4300.] 

As to similar provision in Cal. Civ. Code, § 2287, see Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; Dyer v. Leach, 91 Cal. 191, 25 Am. St. Rep. 171, 27 Pac. 598. 
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§ 6317. Trust survives to cotrustees. On the death, renunciation or dis- 
charge of one of several cotrustees the trust survives to the others. ([R. C. 
1905, § 5749; Civ. C. 1877, § 1335; R. C. 1899, § 4301.] 


As to similar provision in Cal. Civ. Code, § 2288, see Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; Spence v. Widney, 5 Cal. Unrep. 516, 46 Pac. 463. 


§ 6318. When court may appoint trustee. When a trust exists without 
any appointed trustee, or when all the trustees renounce, die or are discharged 
the district court of the county or judicial subdivision where the trust prop- 
erty, or some portion thereof, is situated, must appoint another trustee and 
direct the execution of the trust. The court may in its discretion appoint 
the original number or any less number of trustees. [R. C. 1905, § 5750; 
Civ. C. 1877, § 1836; R. C. 1899, § 4302.] 


Charitable trust shall never fail for want of trustee. Hagen v. Sacrison, 19 N. D. 
160, 26 L.R.A.(N.S.) 724, 123 N. W. 518. 


Power of court to change number of trustees designated in trust instrument. 1 
L.R.A.(N.S.) 802. 


As to similar provision in Cal. Civ. Code, § 2289, see Schlessinger v. Mallard, 70 Cal. 
326, 11 Pac. 728; State Invest. & Ins. Co. v. Superior Ct., 101 Cal. 135, 35 Pac. 549; 
Fatjo v. Swasey, 111 Cal. 628, 44 Pac. 225; Spence v. Widney, 5 Cal. Unrep. 516, 46 
Pac, 463; Golden Cross Min. & Mill. Co. v. Spiers, 115 Cal. 247, 47 Pac. 108; Lloyd v. 
paves 123 Cal. 348, 55 Pac. 1003; Hallinan v. Hearst, 133 Cal. 645, 55 L.R.A. 216, 66 

ac. 17. 


CHAPTER 72. 
AGENCY. 


. DEFINITION OF AGENCY, §§ 6319-6324. 

. AUTHORITY OF AGENTS, §§ 6325-6347. 

. MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERsons, §§ 6348— 
6357. 

. OBLIGATIONS OF AGENTS TO THIRD PERSONS, §§ 6358-6360. 

. DELEGATION oF AGENCY, §§ 6361-6364. 

. TERMINATION OF AGENCY, §§ 6365, 6366. 
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ARTICLE 1.— DEFINITION oF AGENOY. 


_§ 6319. Defined. An agent is one who represents another, called the prin- 
cipal, in dealings with third persons. Such representation is called agency. 
[R. C. 1905, § 5751; Civ. C. 1877, § 1337; R. C. 1899, § 4303.] 

_ Agreement for lease by local manager of telegraph company presumed to be author- 
ized. Grigsby v. Telegraph Co., 5 S. D. 561, 59 x. W. 734. 
Firemen as agents of owner of burning property. 39 L.R.A.(N.S.) 237. 
Agency of clearing-house members. 25 PRA. 830. 
ls medical examiner agent of insurer or of insured. 41 L.R.A.(N.S.) 505. 
Proof of agency by evidence of similar acta by alleged agent. 17 L.R.A.(N.S.) 219. 
Admissibility of books of account to prove agency. 52 L.R.A. 714. 

§ 6320. Who may appoint and who be agent. Any person having capacity 
to contract may appoint an agent and any person may be an agent. [R. C. 
1905, § 5752; Civ. C. 1877, § 1838; R. C. 1899, § 4304.] 

Powers of president and vice-president of corporation as to employment of agents. 
14 L.R.A. 358. 

§ 6321. Special and general agent defined. An agent for a particular act 
or transaction is called a special agent. All others are general agents. . 
[R. C. 1905, § 5753; Civ. C. 1877, § 1339; R. C. 1899, § 4305.] 

§ 6322. Agency classified. An agency is either actual or ostensible. [R. C. 
1905, § 5754; Civ. C. 1877, § 1840; R. C. 1899, § 4306.] 

§ 6323. Actual. An agency is actual when the agent is really emploved 
oy vy amie [R. C. 1905, § 5755; Civ. C. 1877, § 1841; R. C. 1899, 


_As to existence of agency. First Nat. Bank v. Minneapolis & N. Elevator Co., 11 
N. D. 280, 91 N. W. 436. 
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§ 6324. Ostensible. An agency is ostensible when the principal inten- 
onally or by want of ordinary care causes a third person to believe another 
to be his agent, who is not really employed by him. [R. C. 1905, § 5756; Civ. 
C. ne § prt en 1899, § 4308. ] 
ency not established by statement f : : 
Co., 6 N. D. 454, 71 N. W. 556. Rear oe diene merc heenes? segeeee” weer nae 
General agent of insurance company may employ soliciting agent whose waiver of 
condition will bind company. Harding v. Fire Ins. Co., 10 8. . 64, 71 N. W. 755; 
sarod és aa a 7 D. 639, - N. W. 919, 46 Am. St. Rep. 796. 
ible authority is such as principal intentionally causes third l 
exists. Reid v. Kellogg, 8 S. D. 506, 67 N W. 687. unis i aa car 
Pre aed bie ae ent a oa arene Bend Toy Co. v. Ins. Co., 2 8. D. 17, 
. W. ; Sou end Joy Co. v. Ins. Co., 3 S. D. 205, 52 N. W. 866; 
Ine, Co., 7 S. 1 D. 187, 63 N. W. 784, nD etna 
s to existence of ostensible agency. First Nat. Bank v. Minneapoli ; 
Co., 11 N. D. 280, 91 N. W. 436. ‘ Senter 


ARTICLE 2.— AUTHORITY OF AGENTS. 


§ 6325. Extent of authority. An agent may be authorized to do any acts 
which his principal might do, except those to which the latter is bound to 
give his personal attention. [R. C. 1905, § 5757; Civ. C. 1877, § 1343; RB. C. 
1899, § 4309.] 

§ 6326. Acts done by or to agent. Every act which according to this 
code may be done by or to any person may be done by or to the agent of 
such person for that purpose, unless a contrary intention clearly appears. 
[R. C. 1905, § 5758; Civ. C. 1877, § 1844; R. C. 1899, § 4810.] 

§ 6327. Agents’ authority limited. An agent can never have authority, 
either aetual or ostensible, to do an act which is and is known or suspected 
by the person with whom he deals to be a fraud upon the principal. [R. C. 
1905, § 5759; Civ. C. 1877, § 13845; R. C. 1899, § 4311.] 

illing blank in mortgage with larger amount than authorized. Ellis v. Wait, 4 


8. D. 31, 54 N. W. 925. 
Liability of corporation transferring stock on books at request of agent of owner. 


45 L.R.A.(N.S.) 1079. 

§ 6328. How agency created. An agency may be created and an authority 
may be conferred by a precedent authorization or a subsequent ratification. 
[R. C. 1905, § 5760; Civ. C. 1877, § 1846; R. C. 1899, § 4312.] 

§ 6329. No consideration necessary. A consideration is not necessary to 
make an authority, whether precedent or subsequent, binding upon the 
principal. [R. C. 1905, § 5761; Civ. C. 1877, § 1847; R. C. 1899, § 4313.] 

§ 6330. Form of authorization. An oral authorization is sufficient for 
any purpose, except that an authority to enter into a contract required by 
law to be in writing ean only be given by an instrument in writing. ([R. C. 
1905, § 5762; Civ. C. 1877, § 13848; R. C. 1899, § 4314.] 

oe authority of agent to sell real estate. McLaughlin v. Wheeler, 1 S. D. 497, 
47 N. W. 816. 

Effect of statute of frauds upon parol contracts for employment of agent which may, 
but are not intended to, be performed within a year. 15 L.R.A.(N.S.) 324. 

§ 6331. How ratification made. A ratification can be made only in the 
manner that would have been necessary to confer an original authority for 
the act ratified or, when an oral authorization would suffice by accepting 
or retaining the benefit of the act with notice thereof. [R. C. 1905, § 5763; 
Civ. C. 1877, § 1349; R. C. 1899, § 4315.] 

Ratification of principal by accepting benefits. Jewell Nursery Co. v. State, 5 S. D. 
623, 59 N. W. 1025; Anderson v. Bank, 4 N. D. 182, 59 N. W. 1029; Union Trust Co. v. 
Phillips, 7 S. D. 225, 63 N. W. 903; Townsend v. Kennedy, 6 S. D. 47, 60 N. W. 164. 
Principal] cannot take benefits of and repudiate an unauthorized agency. Wyckoff v. 
Johnson, 2 §. D. 91, 48 N. W. 837; Union Trust Co. v. Phillips, 7 S. D. 225, 63 N. W. 
903. 
One holding another out as agent; how far bound by agent’s acts. Aldrich v. 
Wilmarth, 3 8. D. 523, 54 N. W. 811. 
Fraud of agent; liability of principal by accepting benefits. Nichols v. Bruns, 5 


D. 28, 37 N. W. 752. 
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Unauthorized agent does not bind principal unless ratified. Clendenning v. Hawk, 8 
N. D. 419, 79 N. W. 878; Larpenteur v. Williams, 12 S. D. 373, 81 N. W. 625. 
Corporation bound by knowingly accepting benefit of contract made by its agents and 
romoters. Kaeppler v. Creamery Co., 12 S. D. 483, 81 N. W. 907; Chase v. Creamery 
. 12 8S. D. 529, 81 N. W. 951. ; 
Vendor ratifies agent’s unauthorized parol contract of sale by suing purchaser for 
value of property. Plano Mfg. Co. v. Millage, 14 S. D. 331, 85 N. W. 594. 
Ratification of unauthorized mortgage, to be valid, must be in writing. Morris v. 
Ewing, 8 N. D. 99, 76 N. W. 1047. one 
Passage of bill by one branch of legislature Poa for payment, not ratification of 
aaeothores contract by board of regents. Jewell Nursery Co. v. State, 8 S. D. 531, 
67 N. W. 629. : 
Ratification only by accepting and retaining benefits with notice. Fargo v. Cravens, 
9 8. D. 646, 70 N. W. 1053. 
Re amounts to ratification of unauthorized execution of written instrument. 27 
. Dec, 343. 
What will constitute an implied ratification of an unauthorized loan effected by an 
agent. 6 L.R.A.(N.S.) 311. 
Ratification of unauthorized loan by agent, by retention of benefit. 2 B. R. C. 743. 
Mere passive acceptance of the benefit by the principal as a ratification of an agent's 
unauthorized use of a third person’s money for purposes beneficial to principal. 15 
L.R.A.(N.S.) 693. ; 
Effect of principal’s performance of part of contract in ignorance of unauthorized 
provisions inse by his agent as ratification of latter. 29 L.R.A.(N.S.) 210. 
Payment by principal of what he deems property or services worth as ratification of 
agent’s unauthorized contract for same. 29 LRAINS.) 400. 
Effect of attempted ratification to confer right or impose liability upon one not con- 
templated by agent as his principal. 2 B. R. é. 260. 
Ratification of agent’s unauthorized contract for the purchase or sale of real prop- 
ory as affected by the statute of frauds. 38 L.R.A.(N.S.) 783. 
atification of bank’s cashier’s sale or lease of property. 31 L.R.A.(N.S.) 738. 


§ 6332. Part ratified, all ratified. Ratification of part of an indivisible 
transaction is a ratification of the whole. [R. C. 1905, § 5764; Civ. C. 1877, 
§ 1850; R. C. 1899, § 4316.] 

§ 6333. Ratification, when valid. A ratification is not valid, unless at 
the time of ratifying the act done the principal has power to confer authority 
for such an act. [R. C. 1905, § 5765; Civ. C. 1877, § 1851; R. C. 1899, § 4317.] 

Ratification of lease executed by agent without written authority, by owner after 


parting with title, is ineffectual. bbs v. Atlas Elevator Co., 22 S. D. 226, 117 N. W. 
128. 


Ratification of what contracts not possible. 59 Am. St. Rep. 638. 
Power to ratify criminal act. 5 Am. St. Rep. 618. 


§ 6334. Retroactive ratification limited. No unauthorized act can be made 
valid retroactively to the prejudice of third persons without their consent. 
[R. C. 1905, § 5766; Civ. C. 1877, § 1352; R. C. 1899, § 4318.] 

Ratification will not affect prior contract with third persons. Clendenning v. Hawk, 
10 N. D. 90, 86 N. W. 114. 

Ratification after loss of unauthorized act of another in securing fire insurance. 42 
L.R.A.(N.S.) 1025. 

Power of principal to ratify unauthorized contract of agent so as to raise cause of 
action in his own favor against the adverse party. 4 L.R.A.(N.S.) 431. ; 

May unauthorized contract by one apparently acting on his own behalf but with undis- 
closed intention to act for another be ratified by such other. 1 B. R. C. 397. 

§ 6335. Rescission of ratification. A ratification may be rescinded when 
made without such consent as is required in a contract or with an imperfect 
knowledge of the material facts of the transaction ratified, but not otherwise. 
[R. C. 1905, § 5767; Civ. C. 1877, § 1853; R. C. 1899, § 4319.] 

§ 6336. Authority. An agent has such authority as the principal actually 
or ostensibly confers upon him. [R. C. 1905, § 5768; Civ. C. 1877, § 1354; 
R. C. 1899, § 4320.] 

Principal bound by acts within agent’s apparent, though in excess of his actual, 
authority. Aldrich v. Wilmarth, 3 S. D. 523, 54 N. W. 811; Shull v. New Birdsall Co., 
15 S. D. 8, 86 N. W. 654. 

Ostensible authority is question of fact to be determined. Corey v. Hunter, 10 N. D. 
5, 84 N. W. 570; Reid v. Kellogg, 8 S. D. 596, 67 N. W. 687. 

General rules respecting authority of agent. 16 Am. St. Rep. 493. 

Power of agent to borrow money. 29 Am. St. Rep. 93. 

Admissibility of books of account to prove authority of agent. 52 L.R.A. 714. 


1494 


Agency. CIVIL CODE. §§ 6336-6340 


rags of principal on negotiable paper executed by an agent. 21 LSR.A.(N.S.) 


Implied or presumed authority of a superintendent of a department to contract as 
to matters relating to his department. 38 L.R.A.(N.S.) 1135. 


Sere to reward offered for arrest when arrest is made by agent of claimant. 7 
L.R.A.(N.S.) 218. 


Effect of agent’s consent to taking of property on crime of larceny. 7 L.R.A.(N.S.) 
1149. 


Agent's implied power to assent to rescission of contract. 37 LIR.A.(N.8.) 91. 

Right of agent to locate mining claim. 7 L.R.A.(N.S.) 817. 

Power of lessee or vendee to subject owner’s interest to mechanics’ liens under 
statutes giving liens for improvements made by agent. 23 L.R.A.(N.S.) 608. 

_§ 6337. Actual authority. Actual authority is such as a principal inten-. 
tionally confers upon the agent or intentionally or by want of ordinary 
care allows the agent to believe himself to possess. [R. C. 1905, § 5769; Civ. C. 
1877, § 1355; R. C. 1899, § 4321.] 

§ 6338. Ostensible authority. Ostensible authority is such as the principal 
intentionally or by want of ordinary care causes or allows a third person to 
believe the agent to possess. [R. C. 1905, § 5770; Civ. C. 1877, § 13856; R. C. 
1899, § 4322.) ? 

ayment by principal of previous drafts drawn a sr him by his agent without 
authority, as implied authority to draw another. 34 L.R.A.(N.S.) 440. 
(Right of an innocent pee to recover on a note signed in blank and intrusted to a 
third person. who exceeds his authority in filling up the blanks before delivery to the 
payee. 13 L.R.A.(N.S.) 490. 


Conclusiveness of judgment as between plaintiff and principal of one who voluntarily 
conducted the defense. 37 L.R.A.(N.S.) 963. 


s As to similar provision in Cal. Civ. Code, § 2317, see Wisp v. Hazard, 66 Cal. 459, 6 
ac. 91. 

§ 6339. Has authority defined by law. Exception Every agent has 
actually such authority as is defined by this and the succeeding chapter, 
unless specially deprived thereof by his principal, and has even then such 
authority ostensibly, except as to persons who have actual or constructive 
notice of the restriction upon his authority. [R. C. 1905, § 5771; Civ. C. 
1877, § 1357; R. C. 1899, § 4323 ] 

Placing “trust” after grantee’s name in a deed not notice of any kind. Rua v. 
Watson, 13 S. D. 453, 83 N. W. 572. 

§ 6340. Authority to do necessary acts; make representations. An agent 
has authority : 

1. To do everything necessary or proper and useful in the ordinary course 
of business for effecting the purpose of his agency; and, 

2. To make a representation respecting any matter of fact, not including 
the terms of his authority, but upon which his right to use his authority 
depends and the truth of which cannot be determined by the use of reasonable 
_ diligence on the part of the person to whom the representation is made. 
[R. C. 1905, § 5772; Civ. C. 1877, § 1858; R. C. 1899, § 4324.] 

Agent cannot make oral agreement changing terms of prior written contract of sale. 
Reeves & Co. v. Corrigan, 3 N. D. 415, 57 N. W. 80. 

Powers of agent; express and implied. Rea v. Eclipse, 4 D. 218, 30 N. W. 159. 

Rs tay agent has no power to appoint subagent. Fargo v. Cravens, 9 S. D. 646, 70 

~ W. 1053. 

Authority of agent to bind principal for expenses in taking appeal. Pilcher v. Trust 
Co., 12 S. D. 52, 80 N. W. 151. 

General agent of insurance company may, without knowledge of principal, employ 
soliciting agent whose waiver of condition against incumbrances will bind company. 
Harding v. Ins. Co., 10 S. D. 64, 71 N. W. 755. 

Agent to make collections cannot accept account against himself. Union School Fur. 
Co. v. Mason, 3 S. D. 147, 52 N. W. 671. 

Bank cashier cannot contract beyond duties as such. North Star B. & S. Co. v. 
Stebbins, 2 S. D. 74, 48 N. W. 833. 

Authority of agent strictly confined to particular kind of business placed in his 
hands. Jasper v. Hazen, 2 N. D. 401, 51 N. W. 583. 

Admissions, to bind principal, must be within scope of authority. Plymouth Co. Bank 
v. Gilman, 3 S. D. 170, 52 N. W. 869, 44 Am. St. Rep. 782; First Nat. Bank v. North, 
6 D. 136, 41 N. W. 736: Roberts v. Machine Co., 8 S. D. 579, 67 N. W. 607; La Rue v. 
Elevator Co., 3 S. D. 637, 54 N. W. 806; Wendt v. Ry. Co., 4 8. D. 476, 57 N. W. 226; 
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Esty v. Birnbaum, 9 8. D. 174, 68 N. W. 290; Parliman v. Young, 2 D. 175, 4 N. W. 
711; Short v. Elevator Co., 1 N. D. 159, 45 N. W. 706. 
General attorney of foreign corporation may employ attorneys to make foreclosure of 
by hiede deed effective for corporation. Fowler v. lowa Land Co., 18 8. D. 131, 99 N. W. 
Authority of agents of initial carrier to extend its undertakin ond its own line. 
81 LJR.A.(N.S.) 32. wags 
Implied authority of claim agent to promise employment to induce settlement of 
acer ma ene) 826. 
lability of principal to exemplary damages where attachment was sued out b nt 
for collection of debt only. 29 RA(NS) 279, pee 
Authority of sales t who 18 authorized to collect the whole or part of purchase 
price on making the sale to receive jee afterwards. 38 L.R.A.(N.S.) 700. 
Power of bank officer to bind bank by agreement varying the liability of parties to 
commercial paper from that imported on its face. 28 L.R.A.(N.S.) 511. 
Power of agents to inderse negotiable pore: 27 L.R.A, 401. 
_ Remedy of payee of check against one who has taken it on indorsement of unauthor- 
ized ent. 13 L.R.A.(N.S8.) 211. 
" me Hy warranty of genuineness upon sale of negotiable paper by agent. 36 
Dealing with agent as a circumstance putt urchaser of negotiable paper on. 
inquiry. 29 L.R.A.(N.8.) 351. poole = a 
ffect of transfer by agent, without indorsement, of worthless check or note of third 
person. 10 LJR.A.(N.S.) 550. 
Purchase of money order from agent of indorsee. 3 L.R.A.(N.S.) 136. 
Whether agency to make aales includes authority to receive payment and create 
liabilities. 47 Am. Rep. 518. 
Extent of authority conferred on traveling salesmen. 18 L.R.A. 663. 
aco of traveling salesman to make advertising contracts. 41 L.R.A.(N.8.) 
90 ents authority to employ medical services for employe or other third person. 
KA. 695. 
Implied power of cashier of bank to sell or lease property. 31 L.R.A.(N.S.) 737. 
As to similar provision in Cal. Civ. Code, § 2319, see Hoskins v. Swain, 61 Cal. 338; 
Harris v. San Diego Flume Co., 87 Cal. 526, 25 Pac. 758; Consolidated Nat. Bank v. 
Pacific Coast 8S. 8. Co., 95 Cal. 1, 29 Am. St. Rep. 85, 30 Pac. 96. 

§ 6341. When agent may disobey instructions. An agent has power to 
disobey instructions in dealing with the subject of the agency in cases when 
it is clearly for the interest of his principal that he should do so and there 
is not time to communicate with the principal. [R. C. 1905, § 5773; Civ. C. 


1877, ; 1359; R. C. 1899, § 4325.] 
a Repeat. of principal’s orders, when justified by unexpected emergencies. 6 Am. 

§ 6342. Authority limited to specific terms. When an authority is given 
partly in general and partly in specific terms, the general authority gives 
no higher powers than those specifically mentioned. [R. C. 1905, § 5774; 
Civ. C. 1877, § 1860; R. C. 1899, § 4326.] 

§ 6843. General authority limited. An authority expressed in general 
terms, however broad, does not authorize an agent: 

1. To act in his own name unless it is the usual course of business to do so. 


2. To define the scope of his agency; or, 
3. To do any act which a trustee is forbidden to do by article 2 of chapter 
70 of this code. [R. C. 1905, § 5775; Civ. C. 1877, § 1861; R. C. 1899, § 4327.] 
If agent contracts in his own name he alone is liable. Nat. German Bank v. Lang, 
2N. D. 66, 49 N. W. 414. 
Traveling agent not authorized to enter into secret agreement in his own name to sell 
for less than market price. Tollerton & W. Co. v. Gilruth, 21 S. D. 320, 112 N. W. 842. 
Contract to be binding on party alleged to have ratified it must have been executed 
by agent in name of or on behalf of such party. Minder & J. Land Co. v. Brustuen, 
24 S. D. 537, 124 N. W. 723. 
Principal as bona fide holder of bill or note passing through agent’s hands. 5 
L.R.A.(N.S.) 628. 
Admissibility of extrinsic evidence to show whether principal or agent liable on note. 
20 L.R.A. 705. 
Taking commercial paper by agent as payment. 35 LIJR.A.(N.S.) 49. 
Implied or apparent authority of agent to take note payable to himself. 28 
L.R.A.(N.S.) 341. 
Assumption of debt by agent as payment. 17 L.R.A.(N.S.) 607. 
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§ 6344. May warrant title to personalty. An authority to sell personal 
property includes authority to warrant the title of the principal and the 
quality and quantity of the property. [R. C. 1905, § 5776; Civ. C. 1877, 
§ 1362; R. C. 1899, § 4328.] 

Principal who empowers auctioneer to sell goods is bound by warranty of quality 
made by him. Cysewski v. Fried, 24 N. D. 152, 139 N. W. 104. 

Extent of a commercial traveler’s implied or ostensible authority to warrant goods. 
89 L.R.A.(N.8.) 1151. ; 

§ 6345. Give usual covenants of warranty. An authority to sell and 
convey real property includes authority to give the usual covenants of war- 
ranty. [R. C. 1905, § 5777; Civ. C. 1877, § 1363; R. C. 1899, § 4329.] 

§ 6346. Receive price. A general agent to sell, who is intrusted by the 
principal with the possession of the thing sold, has authority to receive the 
price. [R. C. 1905, § 5778; Civ. C. 1877, § 1864; R. C. 1899, § 4330.] 

§ 6347. Special agent may on delivery. A special agent to sell has au- 
thority to receive the price on delivery of the thing sold, but not afterwards. 
[R. C. 1905, § 5779; Civ. C. 1877. § 13865; R. C. 1899, § 4331.] 

Agent for sale of machinery on commission cannot employ attorney for principal. 
Kirby v. Scraper Co., 9 8. D. 623, 70 N. W. 1052. 

Agent for sale of farm machinery cannot bind principal to receive second hand ma- 
chinery in payment for new. Shull v. Birdsall Co., 15 8. D. 8, 86 N. W. 654. 


ARTICLE 3.— MUTUAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS. 


‘§ 6348. Rights and liabilities of agent accrue to principal. An agent rep- 
resents his principal for all purposes within the scope of his actual or ostensi- 
ble authority and all the rights and liabilities which would accrue to the 
agent from the transactions within such limit, if they had been entered 
into on his own account, accrue to the principal. [R. C. 1905, § 5780; Civ. C. 
1877, § 1366; R. C. 1899, § 4332.] 

ight of principal to proceeds of insurance policy taken by agent in his own name. 
13 L.R.A.(N.8.) 152. 

Right of defendant in action by undisclosed principal to avail himself of defenses 
that would have been available in an action by the agent in his own right on the contract. 
28 L.R.A.(N.S.) 227. 

Character of contract as affecting right of undisclosed principal to sue thereon. 29 
L.R.A.(N.S.) 472; 39 L.R.A.(N.S.) 324. 

Liability of telegraph company to undisclosed principal of sendee. 4 L.R.A.(N.S.) 
678; 24 LJR.A.(N. 8.) 1045. 

May statute of frauds relating to sales of real property be satisfied by a memorandum 
which discloses that one of the parties acted for an undisclosed principal. 8 
L.R.A.(N.S.) 733. 

Parol evidence that one of the persons who signed an instrument relating to real 
property was agent for an undisclosed principal. 24 L.R.A.(N.S.) 315. 

As to similar provision in Cal. Civ. Code, § 2330, see Donnelly v. San Francisco 
Bridge Co., 117 Cal. 417, 49 Pac. 559, 3 Am. Neg. Rep. 7. 

§ 6349. When incomplete execution binding. A principal is bound by an 
incomplete execution of an authority when it is consistent with the whole 
purpose and scope thereof, but not otherwise. [R. C. 1905, § 5781; Civ. C. 
1877, § 1867; R. C. 1899, § 4333.] 

§ 6350. When notice to one notice to both. As against a principal both 
principal and agent are deemed to have notice of whatever either has notice 
of and ought in good faith and the exercise of ordinary care and diligence 
to communicate to the other. [R. C. 1905, § 5782; Civ. C. 1877, § 1868; R. C. 


1899, § 4334.] 

Knowledge of agent before employment; effect on principal. Gregg v. Baldwin, 9 
N. D. 515, 84 N. v. 373. 

Knowledge of bank cashier as to infirmities of note made to him as individual and 
transferred to bank is bank’s knowledge. Black Hills Bank v. Kellogg, 4 S. D. 312, 
56 N. W. 1071. 

Principal is chargeable with knowledge of agent who was present when note was exe- 
cuted to principal. New Birdsall Co. v. Stordalen, 21 S. D. 26, 109 N. W. 516. 

One who makes bank his agent to collect check is chargeable with agent’s knowledge 
of forgery. Greenwald v. Ford, 21 8. D. 28, 109 N. W. 516. 

Bank is liable for acts of cashier in receiving funds illegally, by giving check upon 
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corporation of which such cashier is treasurer. Emerad Farmers’ Elevator Co. v. 
Farmers’ Bank, 20 N. D. 270, 29 L.R.A.(N.S.) 567, 127 N. W. 522. 

Notice to principal as notice to agent. 24 Am. St. Rep. 228. eh 

How far corporation charged with knowledge of managing officer engaged in illegal 
act. 2 L.R.A.(N.S.) 993. 

Whose knowledge of defects is imputed to employer. 41 L.RA. 132. 

Imputing knowledge of officers or agents of defect in highway to municipality. 20 
L.R.A.(N.S.) 697. 

Imputing agent’s knowledge of vicious character of dog to owner. 24 L.R.A.(N.S.) 463. 

Imputing to principal notice to agent while acting in other capacity. 3 L.R.A.(N.S.) 
444 


Knowled by agent that his own act is in excess of authority as notice to principal. 
29 L.R.A.(N.S.) 82. 


. Effect of notice to purchaser’s agent of vendor’s intent to defraud his creditors. 32 
aA, 62. 
Notice to traveling salesman as notice to his employer. 25 L.R.A.(N.S.) 231. 


Notice to trustee in mortgage or deed of trust as notice to bondholders. 16 
L.R.A.(N.S.) 1013. 


Imputation of knowledge of bank officers to bank, where officers are personally inter- 
ested. 29 L.R.A.(N.S.) 558. 
The effect oi notice to a subagent. 21 L.R.A. 340. 


§ 6351. Authorized acts bind when authority exceeded. When an agent 
exceeds his authority his principal is bound by his authorized acts so far 
only as they can be plainly separated from those which are unauthorized. 
[R. C. 1905, § 5783; Civ. C. 1877, § 1869; R. C. 1899, § 4335.] 


. Liability of principal for unauthorized acts of agent. 22 Am. St. Rep. 189; 88 Am. St. 
ep. 779. 


§ 6352. When ostensible authority binding. A principal is bound by acts 
of his agent under a merely ostensible authority to those persons only who 
have in good faith and without ordinary negligence incurred a liability or 
parted with value upon the faith thereof. [R. C. 1905, § 5784; Civ. C. 1877, 
§ 1870; R. C. 1899, § 4336.] 


As to similar provision in Cal. Civ. Code, § 2334, see Donnelly v. San Francisco 
Bridge Co., 117 Cal. 417, 49 Pac. 559, 3 Am. Neg. Rep. 7. 


6353. When exclusive credit to agent binds principal. If exclusive credit 
is given to an agent by the person dealing with him, his principal is exon- 
erated by payment or other satisfaction made by him to his agent in good 
faith before receiving notice of the creditor’s election to hold him responsi- 
ble. [R. C. 1905, § 5785; Civ. C. 1877, § 1871; R. C. 1899, § 4337.] 

§ 6354. Set-off against agent. One who deals with an agent without know- 
ing or having reason to believe that the agent acts as such in the transaction 
may set-off against any claim of the principal arising out of the same all 
claims which he might have set-off against the agent before notice of the 


agency. [R. C. 1905, § 5786; Civ. C. 1877, § 1372; R. C. 1899, § 4338.] 
Pa ens party dealing with agent as principal. Hogen v. Klabo, 13 N. D. 


§ 6355. Instrument within scope of authority binding. Any instrument 
within the scope of his authority by which an agent intends to bind his 
principal does bind him, if such intent is plainly inferable from the instru- 
ment itself. [R. C. 1905, § 5787; Civ. C. 1877, § 1873; R. C. 1899, § 4339. ] 

Partner signing written contract may bind other poner within scope of his authority. 


Pearson v. Post, 2 D. 220, 9 N. W. 684; Post v. Pearson, 108 U. S. 418, 27 L.ed. 774, 
2 8S. Ct. R. 799. 


Deed signed and sealed “Patrick M., Atty. in fact for Amelia B.” is deed of Amelia 


although words “he,” “ his,” ete., are used in deed. Donovan v. Welch, 11 N. D. 113, 
90 N. W. 262. 


§ 6356. Principal responsible for agent’s negligence. Unless required by 
or under the authority of law to employ that particular agent, a principal 
is responsible to third persons for the negligence of his agent in the trans- 
action of the business of the agency, including wrongful acts committed 
by such agent in and as a part of the transaction of such business; and for 
his willful omission to fulfill the obligations of the principal. [R. C. 1905, 
§ 5788; Civ. C. 1877, § 1374; R. C. 1899, § 4340.] 


Partner is liable for fraudulent representations of every other partner in selling 
partnership property. Brundage v. Mellon, 5 N. D. 72, 63 N. W. 209. 
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Acceptance of benefits without sea will not create liability for fraudulent rep- 

resentations of unauthorized agent. Nichols v. Bruns, 5 D. 28, 37 N. W. 752. 

Wife not responsible for assault’ committed by husband, although acting as her serv- 
ant. Curtis v. Dinneen, 4 D. 245, 30 N. W. 148. 

Criminal and penal liability for act of agent. 41 L.R.A. 650. 

Liability of principal for misconduct of agent. 55 Am. Dec. 317. : 

As to similar provision in Cal. Civ. Code, § 2338, see Brown v. La Societe Francaise, 
138 Cal. 475, 71 Pac. 516, 13 Am. Neg. ‘Rep. 251. 

§ 6357. Principal’s responsibility limited. A principal is responsible for 
no other wrongs committed by his agent than those mentioned in the last 
section, unless he has authorized or ratified them, even though they are 
committed while the agent 1s engaged in his service. [R. C. 1905, § 5789; Civ. 


C. 1877, § 1875; R. C. 1899, § 4341.] 


ARTICLE 4.— OBLIGATIONS OF AGENTS TO THIRD PERSONS. 


§ 6858. Agent warrants authority. One who assumes to act as an agent 
thereby warrants to all who deal with him in that capacity that he has the 
authority which he assumes. [R. C. 1905, § 5790; Civ. C. 1877, § 1876; R. C. 


1899, § 4342.] 
As to liability of one assuming to act as agent. Kennedy v. Stonehouse, 13 N. D. 
232, 3 A. & E. Ann. Cas. 217, 100 N. W. 258. 


§ 6359. When agent liable as principal. One who assumes to act as an 
agent is responsible to third persons as a principal for his acts in the course 
of his agency in any of the following cases and in no others: 

1. When with his consent credit is given to him personally in a trans- 
action. 

2. When he enters into a written contract in the name of his principal 
without believing in good faith that he has authority to do so; or, 

3. When his acts are wrongful in their nature. [R. C. 1905, § 5791; Civ. C. 


1877, ; 1377; R. C. 1899, § 4343.] 
ersonal liability of agents to third persons. 54 Am. Rep. 233; 22 Am. St. Rep. 508. 

——on contract executed without authority. 50 Am. Dec. 793. 

When contracts executed in the name of agents only do not bind them personally. 
57 Am. Rep. 536. 

Personal liability of one known to be an agent for an undisclosed principal. 47 
L.R.A.(N.S.) 232. 

Liability of auctioneer or clerk of auction for return of money. 35 L.R.A.(N.S.) 481. 

Personal liability of one signing contract by adding to his signature, words indicating 
representative capacity. 42 L.R.A.(N.S.) 2. 

Agent’s liability toward his principal and a third person respectively for money or 
property received in course of agency. 2 L.R.A.(N.S.) 657. 

Judgment between principal and third person as res judicata in action between latter 
and agent. 37 L.R.A.(N.S.) 37. 

1. Contract signed by members of school board in individual names for school supplies 
binds them as individuals. Western Pub. House v. Murdick, 4 S. D. 207, 56 N. W. 120, 
21 L.R.A. 671; Western Pub. House v. Bachman, 2 S. D. 512, 51 N. W. 214. 

Members of unincorporated association may be liable as partners for its acts. Winona 
Lumber Co. v. Church, 6 S. D. 498, 62 N. W. 107. 

Right to recover from agent money paid him for his principal where the agency is 
undisclosed. 23 L.R.A.(N.S.) 560. 

2. Personal liability to other contracting party of one who, without authority, as- 
sumes to contract as agent for another. 34 L.R.A.(N.S.) 518. 

.$. One who takes money under agreement to procure insurance and unjustifiably fails 
to do so thereby assumes risk. Lindsay v. Pettigrew, 5 S. D. 500, 59 N. W. 726. 

Agent’s liability for misfeasance is not based on agency but on ground that he is 
wrongdoer. Schlosser v. Great Northern R. Co., 20 N. D. 406, 127 N. W. 502. 

Personal liability of officer for act or transaction in excess of corporate powers or in 
violation of law. 6 «.R.A.(N.S.) 1003. 

Liability of agent for conversion, trespass or other positive act of wrongdoing against 
third persons under orders of employer. 50 L.R.A. 644. | 

Liability of landlord’s agent for conversion of tenant’s goods by one put in posses- 
sion of premises before the expiration of the tenancy. 24 L.R.A.(N.S.) 226. 

Liability of corporate officer for misrepresentations which induce the sale or purchase 
of stock. 1 L.R.A.(N.S.) 258; 28 L.R.A.(N.S.) 359. 

False statements in reports required by statute to be made to public officers as basis 
of action by individuals at common law for deceit against officers personally. 6 


L.R.A.(N.S.) 872. 
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Liability of agent in case license tax is not paid by principal. 12 L.R.A.(N.S.) 946. 

Liability of agent where statutes regulating business of foreign insurance companies 
have not been complied with. 20 L.R.A. 407. 

Jurisdiction of equity over suits @ corporation or its representative to hold the 
officers liable for losses occasioned by their fraud, bad faith or negligence. 8 L.R.A.(N.S.) 

Qg . 


739. 

§ 6360. Surrender of property adversely claimed. If an agent receives 
anything for the benefit of his principal, to the possession of which another 
person is entitled, he must on demand surrender it to such person, or 80 
much of it as he has under his control at the time of demand, on being 
indemnified for any advance which he has made to his principal in good 
faith on account of the same; and is responsible therefor if after notice from 
the owner, he delivers it to his principal. [R. C. 1905, § 5792; Civ. C. 1877, 
§ 1878; R. C. 1899, § 4344.] 


ARTICLE 5.— DELEGATION OF AGENCY. 


§ 6361. This article subject to chapter 2. The provisions of this article 
are subject to the provisions of chapter 2 of this code. [R. C. 1905, § 5793 ; 
Civ. C. 1877, § 1879; R. C. 1899, § 4345.] 

§ 6362, When agent cannot delegate powers. An agent unless specially 
forbidden by his principal to do so can delegate his powers to another person 
in any of the following cases, and in no others: 

1, When the act to be done is purely mechanical. 

2. When it is such as the agent cannot himself and the subagent can 
lawfully perform. 

3. When it is the usage of the place to delegate such powers; or, 

4. When such delegation is specially authorized by the principal. [R. C. 
1905, 3 9794; Civ. C. 1877, § 1880; R. C. 1899, § 4346.] 

nid eta of | ghd by agent. Picket v. Rugg, 1 N. D. 230, 46 N. W. 446. 
Employment of attorney in interests of principal. Davis v. Matthews, 8 S. D. 300, 66 
N. W. 456; Kirby v. Western Wheeled Scraper Co., 9 8S. D. 623. 70 N. W. 1052. _— 

Agent may have authority to bind principal for payment of costs on appeal. Pilcher 
v. Trust Co., 12 S. D. 52, 80 N. W. 151. 

Bank at which note is payable has no implied authority to employ a bank in other 
city to collect note so as to make a payment to such subagent a payment to owner of 
note. Sherman v. Port Huron Engine Co., &§ S. D. 343, 66 N. W. 1077; Sherman v. Port 
Huron Engine Co., 13 S. D. 95, 82 N. W. 413. 

As to similar provision in Cal. Civ. Code, § 2349, see Rice v. Trinity County, 110. 
Cal. 247, 42 Pac. 809; Dingley v. McDonald, 124 Cal. 682, 57 Pac. 574. 


§ 6363. Wrongful delegation makes agent principal. If an agent employs 
a subagent without authority, the former is a principal and the latter his 
agent and the principal of the former has no connection with the latter. 
[R. C. 1905, § 5795; Civ. C. 1877, § 1381; R. C. 1899, § 4347.] 

§ 6364. Rightful subagent principal's agent. A subagent lawfully ap- 
pointed represents the prineipal in like manmer with the original agent; 
and the original agent is not responsible to third persons for the acts of 
the subagent. [R. C. 1905, § 5796; Civ. C. 1877, § 1882; R. C. 1899, § 4348. | 


Agent not responsible for negligence or want of skill of see when latter’s employ- 
- ment was necessary. Kunhert v. Angell, 10 N. D. 59, 84 N. W. 579. 


ARTICLE 6.— TERMINATION OF AGENCY. 


§ 6365. How terminated. An agency is terminated as to every person 
having notice thereof by: 

1. The expiration of its term. 

2. The extinction of its subject. 

3. The death of the agent. 

4. His renunciation of the agency; or, 

5. The incapacity of the agent to act as such. [R. G. 1905, § 5797; Civ. C. 
1877, § 1883; R. C. 1899, § 4349. ] 


Written power to sell land exhausted by a sale and agent cannot cancel first sale 
and make a second binding on principal. Luke v. Griggs, 4 D. 287, 30 N. W. 170. 
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Presumption of continuance of agency. 1 L.R.A.(N.8.) 891. 

Intoxication as justification for discharge of agent. 38 L.R.A.(N.S.) 339. 

Necessity and sufficiency, as between principal and third person, of notice of termina- 
tion of agency by act of the parties. 41 L.R.A.(N.S.) 663. 

Effect of revocation of authority on agent’s right to receive payment where security 
is not in his possession. 23 L.R.A.(N.S.) 423. 

3. Effect of death on contract of agency. 23 L.R.A. 709. as 

5. Dissolution of partnership authorized to act as agent, as termination of agency. 
23 L.R.A.(N.S.) 849. 

§ 6366. Not coupled with interest, how terminated. Unless the power 
of an agent is coupled with an interest in the subject of the agency it 1s 
terminated as to every person having notice thereof by: 

1, Its revocation by the principal. 

2. His death; or, 


3. His incapacity to contract. [R. C. 1905, § 5798; Civ. C. 1877, § 1384; 
R. C. 1899, § 4350.) _ 

Termination of agency as affecting insurance agent’s right to commissions on 
renewals. 35 L.R.A.(N.S.) 153. 

As to similar provision in Cal. Civ. Code, § 2356, see Flanagan v. Brown, 70 Cal. 
254, 11 Pac. 706; Blumenthal v. Goodall, 89 Cal. 251, 26 Pac. 906. 

1. Necessity of notice to revoke pore of attorney. 1 L.R.A.(N.S.) 577. 

Right to discharge attorney employed for contingent fee. 38 L.R.A.(NS.) 389. 

2. Power of sale in real estate mortgage is a power coupled with an interest, and is 
not terminated by mertgeecr & death. Reilly v. Phillips, 4 S. D. 604, 57 N. W. 780; 
Grandin v. Emmons, 10 N. D. 223, 86 N. W. 723. 


As to power not coupled with interest terminating by death of author. Brown v. 
Skotland, 12 N. D. 445, 97 N. W. 543. 


Effect of death on contract of agency. 23 L.R.A. 709. 


Effect of principal’s death on agent’s right to indorse commercial paper. 23 L.R.A. 
711 


‘ Effect of death of party to revoke warrant of attorney to confess judgment. 13 
RA. 797. 


Effect of provision in power of attorney that it shall not be revoked by death. 6 
L.R.A.(N.S.) 855. 


Validity of agent’s acts after death of his principal. 39 Am. Dec. 81. 


CHAPTER 73. 
PARTICULAR AGENCIES. 


ARTICLE 1. AUCTIONEERS, §§ 6367, 6368. 
2. Factors, §§ 6369-6371. 
3. SHIPMASTERS AND Pixots, §§ 6372-6383. 
4, Surp’s ManaGers, §§ 6384, 6385. 


’ 


ARTICLE 1.—AUCTIONEERS. 


§ 6367. Authority from seller. An auctioneer in the absence of special 


authorization or usage to the contrary has authority from the seller only 
as follows: 


1. To sell by public auction to the highest bidder. 
2. To sell for cash only, except such articles as are usually sold on credit 
at auction. 


sas To warrant in like manner with other agents to sell according to section 
4. To prescribe reasonable rules and terms of sale. 
2. To deliver the thing sold upon payment of the price. 
6. To collect the price; and, 
7. To do whatever else is necessary or proper and usual in the ordinary 


course of business for effecting these purposes. [R. C. 1905, § 5799; Civ. C. 
1877, § 1885; R. C. 1899, § 4351.) 


Principal is bound by warranty of quality of goods made by auctioneer. Cysewski v. 
Fried, 24 N. D. 152, 139 N. W. 104. 
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Right of auctioneer or officer conducting a sale to make bids. 20 L.R.A. 503. 
Liability of auctioneer or clerk of auction for return of money. 35 L.R.A.(NS.) 481. 


§ 6368. Authority from bidder. An auctioneer has authority from a bidder 
at the auction as well as from the seller to bind both by a memorandum 
of the contract as prescribed in the chapter on sale. [R. C. 1905, § 5800; Civ. C. 
1877, § 13886; R. C. 1899, § 4352.] 


ARTICLE 2.— Factors. 


§ 6369. Defined. A factor is an agent who is employed to buy or sell 
property in his own name and who is intrusted by his principal with the 
possession thereof as defined in section 6145. [R. C. 1905, § 5801; Civ. C. 
1877, § 1387; R. C. 1899, § 4353.] 

Factor may buy as well as sell property the subject of the agency, and may ie ig 
sell in his own name as well as in name of principal. Turner v. Crumpton, 21 N. D. 
294, 130 N. W. 937. 

Contract to ship goods and agreement to receive them and to sell them and that if 
they are not sold vendor may take them back, ia contract of agency and not of sale. 


Sioux Remedy Co. v. Lindgren, 27 S. D. 123, 130 N. W. 49. 

§ 6370. Authority. In addition to the authority of agents in general a 
factor has actual authority from his principal, unless specially restricted : 

1. To insure property consigned to bim uninsured. 

2. To sell on credit anything intrusted to him for sale except such things 
as it is contrary to usage to sell on credit; but not to pledge, mortgage or 
barter the same; and, 

3. To delegate his authority to his partner or servant. but not to any 
person in an independent employment. [R. C. 1905, § 5802; Civ. C. 1877, 
§ 1388; R. C. 1899, § 4354.] 

§ 6371. Ostensible authority. A factor has ostensible authority to deal 
with the property of his principal as his own in transactions with persons 
not having notice of the actual ownership. [R. C. 1905, § 5803; Civ. C. 1877, 
§ 1389; R. C. 1899, § 4355. ] . 


ARTICLE 3.— SHIPMASTERS AND PILOTS. 


§ 6372. General agent of owner. The master of a ship is a general agent 
for its owner in all matters concerning the same. [R. C. 1905, § 5804; Civ. C. 
1877, § 1390; R. C. 1899, § 4356.] 

§ 6373. Has authority to borrow. The master of a ship has authority to 
borrow money on the credit of its owner, if it is necessary to enable him 
to complete the voyage, and if neither the owner nor his proper agent for 
such matters can be consulted without injurious delay. [R. C. 1905, § 5805; 
Civ. C. 1877, § 1891; R. C. 1899, § 4357.] 

§ 6374. Agent for owner of cargo. The master of a ship during a voyage 
is a general agent for each of the owners of the cargo and has authority to 
do whatever they might do for the preservation of their respective interests, 
except to sell or hypothecate the same. [R. C. 1905, § 5806; Civ. C. 1877, 
§ 1392: R. C. 1899, § 4358. ] 

§ 6375. Authority to make contracts binding owner. The master of a 
ship may procure all its necessary repairs and supplies, may engage cargo 
and passengers for carriage and in a foreign port may enter into a charter 
party; and his contracts for these purposes bind the owner to the full amount 
of the value of the ship and freightage. [R. C. 1905, § 5807; Civ. C. 1877, 
§ 1398: R. C. 1899, § 4359.] 

§ 6376. Authority to hypothecate. The master of a ship may hypothecate 
the ship, freightage and cargo in the cases prescribed by the chapters on 
bottomry and respondentia and in no others. [R. C. 1905, § 5808; Civ. C. 


1877, § 1394; R. C. 1899, § 4360.] 
Master’s power to sell vessel and to hypothecate it and the freight and cargo. 63 
Am, Dec. 638. 
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_ § 6377. Authority to sell ship. When a ship, whether foreign or domestic, 
is seriously injured or the voyage is otherwise broken up beyond the possi- 
bility of pursuing it, the master in case of necessity may sell the ship without 
Instructions from the owners, unless by the earliest use of ordinary means 
of communication he can inform the owners and await their instructions. 
[R. C. 1905, § 5809; Civ. C. 1877, § 1395; R. C. 1899, § 4361.) 

__ § 6878. Authority to sell cargo. The master of a ship may sell the cargo, 
if the voyage is broken up beyond the possibility of pursuing it, and no 
other ship can be obtained to carry it to its destination and the sale is 
otherwise absolutely necessary. [R. C. 1905, § 5810; Civ. C. 1877, § 1396; 
R. C. 1899, § 4362.] 

§ 6379. Authority to pay ransom. The master of a ship in case of its 
capture may engage to pay a ransom for it in money or in part of the cargo 
and his engagement will bind the ship, freightage and cargo. [R. C. 1905, 
§ 5811; Civ. C. 1877, § 1897; R. C. 1899, § 4363.] 

§ 6380. Authority ceases on abandonment to insurers. The power of the 
master of a ship to bind its owner or the owners of the cargo ceases upon the 
abandonment of the ship and freightage to insurers. [R. C. 1905, § 5812; 
Civ. C. 1877, § 1398; R. C. 1899, § 4364. ] 

§ 6381. Master’s personal liability. Unless otherwise expressly agreed, 
or unless the contracting parties give exclusive credit to the owner, the 
master of a ship is personally liable upon his contracts relative thereto, even 
when the owner is also liable. [R. C. 1905, § 5813; Civ. C. 1877, §& 1399; R. C. 
1899, § 4365.] 

§ 6382. Liable for negligence of crew. The master of a ship is liable to 
third persons for the acts or negligence of persons employed in its navigation, 
whether appointed by him or not, to the same extent as the owner of the 
ship. [(R. C. 1905, § 5814; Civ. C. 1877, § 1400; R. C. 1899, § 4366.] 

§ 6383. When for negligence of pilot. The owner or master of a ship is 
not responsible for the negligence of a pilot whom he is bound by law to — 
employ; but if he is allowed an option between pilots, some of whom are 
competent, or is required only to pay compensation to a pilot whether he 
employs him or not, he is responsible to third persons. [R. C. 1905, § 5815; 
Civ, C. 1877, § 1401; R. C. 1899, § 4367.] 


ARTICLE 4.— SHIP’s MANAGERS. 


§ 6384. Authority to contract and settle. A ship’s manager has power 
to make contracts requisite for the performance of his duties as such; to 
enter into charter parties or make contracts for carriage and to settle for 
freightage and to adjust averages. [R. C. 1905, § 5816; Civ. C. 1877, § 1402; 
R. C. 1899, § 4368.] 

§ 6385. Authority limited. Without special authority a ship’s manager 
eannot borrow money or give up the lien for freightage or purchase a 
cargo or bind the owners of the ship to an insurance. [R. C. 1905, § 5817; 
Civ. C. 1877, § 1408; R. C. 1899, § 4369.] 
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CHAPTER 74. 
PARTNERSHIP IN GENERAL. 


ARTICLE 1. WHAT CONSTITUTES A PARTNERSHIP, §§ 6386-6388. 
2. PARTNERSHIP PROPERTY, §§ 6389-6394. 
3. MUTUAL OBLIGATIONS OF PARTNERS, §§ 6395-6398. 
4. RENUNCIATION OF PARTNERSHIP, §§ 6399, 6400. 


ARTICLE 1.— WHaAT CONSTITUTES A PARTNERSHIP. 


§ 6386. Partnership defined. Partnership is the association of two or more 
persons for the purpose of carrying on business together and dividing its 
profits between them. [R. C. 1905, § 5818; Civ. C. 1877, § 1404; R. C. 1899, 
§ 4370.) . 

Division of profit between loan agent and his principal not indicative of partnership. 

Grigsby v. Day, 9 S. D. 585, 70 N. W. 881. 7 : 

Owners of ships, operating them jointly, are partners as to third parties. Sraithwaite 

v. Aiken, 1 N. D. 475, 48 N. W. 361. 

Agreement by which one purchases property with other’s money, both ‘o share profits 

o eee: is partnership. MePherson v. Swift, 22 S. D. 165, 113 Am. St. Rep. 907, 116 

. W. 76. 
Necessity of sharing in profits to constitute partnership. Clements ¢. Miller, 13 

N. D. 176, 100 N. W. 239. 

What constitutes a partnership. 115 Am. St Rep. 400. 

What agreements establish partnership. 43 Am. St. Rep. 229. 

What constitutes a partnership to deal in real estate. 5 LR.A.(N.S.) 503. 
; Creation of partnership by speculative purchase of real estate for sale. 18 L.R.A.(NS.) 
089. 

Creation of partnership by provision for taking profits as compensation for use of 
real estate. 18 L.R.A.(NS.) 1042. 

Effect of agreement to share profits to create a partnership. 18 &.R.A.(N.S.) 963; 
49 Am. 'Rep. 255; 58 Am. Rep. 99; 30 Am. St. Rep. 828. 

Partnership undertakings between initial and connecting carrier. 31 L.R.A.(N.S.) 44. 

Whether croppers occupy relation of partners. 37 Am. Rep. 609. 

Partnership in business between husband and wife. 31 Am. St. Rep. 935. 

Whether married woman may be a partner. 31 Am. St. Rep. 934; 34 Am. St. Rep. 339. 

Infants as partners. 18 Am. St. Rep. 601. 

As to similar provision in Cal. Civ. Code, § 2395, see Quackenbush v. Sawyer, 54 
Cal. 439; Hendy v. March, 75 Cal. 566, 17 Pac. 702; Quinn v. Quinn, 81 Cal. 14, 22 
Pac. 264; Chapin v. Brown, 101 Cal. 500, 35 Pac. 1051; Chapman v. Hughes, 104 Cal. 
302, 37 Pac. 1048, 38 Pac. 109; Plasa v. Plass, 122 Cal. 3, 54 Pac. 372; Prince v. Lamb, 
128 Cal. 120, 60 Pac. 689, 20 Mor. Min. Rep. 419; Krasky v. Wollpert, 134 Cal. 338, 
66 Pac. 309; Kennedy & S. Lumber Co. v. Taylor, 3 Cal. Unrep. 697, 31 Pac. 1122. 

§ 6387. Ship owners not partners. Part owners of a ship do not by simply 


using it in joint enterprise become partners as to the ship. [R. C. 1905, § 5819; 
Civ. C. 1877, § 1405; R. C. 1899, § 4371.] 


As to similar provision in Cal. Civ. Code, § 2396, see Hendy v. March, 75 Cal. 566, 
17 Pac. 702. 


§ 6388. Formed only by consent. A partnership can be formed only by 
the consent of all the parties thereto and therefore no new partner can be 
admitted into a partnership without the consent of every existing member 
thereof. [R. C. 1905, § 5820; Civ. C. 1877, § 1406; R. C. 1899, § 4372.] 


ARTICLE 2.— PARTNERSHIP PROPERTY. 


§ 6389. Defined. The property of a partnership consists of all that is 
contributed to the common stock at the formation of the partnership and all 
that is subsequently acquired thereby. [R. C. 1905, § 5821; Civ. C. 1877, 
§ 1407; R. C. 1899, § 4373.] 


Interest of deceased partner passes to administrator from surviving partner, who 
holds in trust for liquidation. McPherson v. Swift, 22 S. D. 165, 113 Am. St. Rep. 
907, 116 N. W. 76. 

When real estate will be considered partnership property. 27 L.R.A. 449; 37 
L.R.A.(N.S.) 889. 
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Good will of a partnership and the means of making it productive on the death of a 
member or the dissolution of the firm. 96 Am. St. Rep. 610. 

Name of business establishment as part of good will on dissolution. 15 L.R.A. 463. 

Mining partnership. 83 Am. Dec. 104; 28 Am. St. Rep. 488. 

Whether lands may become partnership property without a writing. 98 Am. Dec. 
197; 27 Am. Rep. 270. 

Purchase by one of the partners of property of, at a forced sale. 39 Am. Rep. 461. 

Deceased partner’s interest in partnership. 27 Am. Dee, 454. 

As to similar provision in Cal. Civ. Code, § 2401, see Chapman v. Hughes, 104 Cal. 
302, 37 Pac. 1048, 38 Pac. 109. 

§ 6390. Extent of member's interest. The interest of each member of a 
partnership extends to every portion of its property. [R. C. 1905, § 5822; 
Civ. C. 1877, § 1408; R. C. 1899, § 4374.] 

Rights of partners inter se in partnership real estate. 28 L.R.A. 86. 
As to similar provision in Cal. Civ. Code, § 2402, see Chapman v. Hughes, 104 Cal. 
302, 37 Pac. 1048, 38 Pac. 109. 

§ 6391. Shares in profit or loss presumed equal. In the absence of an 
agreement on the subject the shares of partners in the profits or loss of the 
business are equal, and the share of each in the partnership property is the 
value of his original contribution, increased or diminished by his share of 
profit or loss. [R. C. 1905, § 5823; Civ. C. 1877, § 1409; R. C. 1899, § 4375.] 

As to similar provision in Cal. Civ. Code, § 2403, see Shorb v. Beaudry, 56 Cal. 446; 
Chapman v. Hughes, 104 Cal. 302, 37 Pac. 1048, 38 Pac. 109. 


§ 6392. Loss divided same as profits. An agreement to divide the profits 
of a business implies an agreement for a corresponding division of its losses, 
unless it is otherwise expressly stipulated. [R. C. 1905, § 5824; Civ. C. 1877, 
§ 1410; R. C. 1899, § 4376.] 

As to similar provision in Cal. Civ. Code, § 2404, see Quinn v. Quinn, 81 Cal. 14, 
ee aa Smith v. Schultz, 89 Cal. 526, 26 Pac. 1087; Plass v. Plass, 122 Cal. 3, 
5 c. : 


§ 6393. Lien on property for payment of debts. Each member of a part- 
nership may require its property to be applied to the discharge of its debts 
and has a lien upon the shares of the other partners for this purpose and 
for the payment of the general balance, if any, due to him. [R. C. 1905, 
§ 5825; Civ. C. 1877, § 1411; R. C. 1899, § 4377.] 

Partner failing to have his judgment in decree of dissolution made a lien upon part- 
nership assets loses that right. Wishek v. Hammond, 10 N. D. 72, 84 N. W. 587. 

Partner cannot obtain homestead right in partnership property as against copartner. 
Brady v. Kreuger, 8 S. D. 464, 66 N. W. 1083, 59 Am. St. Rep. 771. 

Partner has lien for balance due him after settlement of partnership debts. Betts v. 
Letcher, 1 S. D. 182, 46 N. W. 193. 

Copartner has lien upon interest in property acquired by partner subsequently to 
discharge in bankruptcy in payment of partnership debt for one-half of amount of 
overdraft upon firm. efner v. Hefner, 26 S. D. 74, 127 N. W. 634. 

Rights and position of creditors, purchasers and other third parties in partnership 


real estate. 28 L.R.A. 161. 
As to similar provision in Cal. Civ. Code, § 2405, see Sheehy v. Graves, 58 Cal. 449; 


Leedom v. Ham, 5 Cal. Unrep. 633, 48 Pac. 222. 
§ 6394. What presumed partnership property. Property, whether real or 
personal, acquired with partnership funds is presumed to be partnership 
property. [R. C. 1905, § 5826; Civ. C. 1877, § 1412; R. C. 1899, § 4378.] 


ARTICLE 3.— MutuaL OBLIGATIONS OF PARTNERS. 


§ 6395. Partners trustees. The relations of partners are confidential. They 
are trustees for each other within the meaning of chapter 70 of this code. 
Their obligations as such trustees are defined by that chapter. [R. C. 1905, 
§ 5827; Civ. C. 1877, § 1413; R. C. 1899, § 4379. ] 

Partnership relation requires the highest good faith. Lay v. Emery, 8 N. D. 515, 79 


N. W. 1053; Betts v. Letcher, 1 S. D. 182, 46 N. W. 193. ; 
Misappropriation of partnership funds not embezzlement. State v. Reddick, 2 S. D. 


124, 48 N. W. 846. 
Partner may rely upon copartner’s statements, and one knowingly procuring money by 


deceit is responsible. Davenport v. Buchanan, 6 S. D. 376, 61 N. W. 47. 
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Interest of deceased partner passes to administrator from surviving partner who holds 
- lags for liquidation. McPherson v. Swift, 22 8S. D. 165, 113 Am. St. Rep. 907, 116 

. W. 76. 

Allowance of interest in favor of or against partner during continuance of firm. 
35 L.R.A.(N.S.) 220, 45 Am. Dee. 518. 

Misappropriation of prone of, by one of the partners. § Am. Dec. 297. 
genes of property by partner to the payment of his personal debt. 7 Am. 

p-. 377. 

As to similar provision in Cal. Civ. Code, § 2410, see Wiester v. Wiester, 5 Cal. 

Unrep. 686, 48 Pac. 1086. 


§ 6896. Highest good faith required. In all proceedings connected with 
the formation, conduct, dissolution and liquidation of the partnership every 
partner is bound to act in the highest good faith toward his copartners. He 
may not obtain any advantage over them in the partnership affairs by the 
slightest misrepresentation, concealment, threat or adverse pressure of any 
kind. [R. C. 1905, § 5828; Civ. C. 1877, § 1414; R. C. 1899, § 4380.] 

As to similar provision in Cal. Civ. Code, § 2411, see Wiester v. Wiester, 5 Cal. Unrep. 
pha Ae Pac. 1086; Richards v. Fraser, 112 Cal. 456, 55 Pac. 246; 8. c., 136 Cal. 460, 69 
ac. ° 

§ 6897. Each member must account to partnership. Each member of a 
partnership must account to it for everything that he receives on account 
thereof and is entitled to reimbursement therefrom for everything that he 
properly expends for the benefit thereof and to be indemnified thereby for all 
losses and risks which he necessarily incurs on its behalf. [R. C. 1905, § 5829; 
Civ. C. 1877, § 1415; R. C. 1899, § 4381.] 

Jurisdiction of court of equity over suit for a partnership accounting in respect of 
land in another jurisdiction. 23 L.R.A.(N.S.) 924. 

Failure to account to partnership for partnership funds as theft, larceny or embezzle- 
ment. 31 L.R.A.(N.S.) 822. 

Power of court to require accounting between members of partnership which is illegal 
or void, or which has been engaged in illegal business. 23 L.R.A.(N.5.) 478. 

Liability of one party to an arrangement to share profits from gambling for money 
lost by a third person to the other party. 23 L.R.A. {N.S.) 522. 

Right of one indorsing note for accommodation of firm to recover from firm after 


payment of note. 37 L.R.A.(NS.) 784. 
oe to subrogation of partner who pays firm debt. 54 L.R.A. 614. 

Subrogation of retiring pe to rights of creditor where debts have been assumed 
on dissolution of partnership. 9 L.R.A.(N.S.) 117. | 

When accounting between members of partnership for illegal purpose compellable. 
99 Am. St. Rep. 326. 

As to similar provision in Cal. Civ. Code, § 2412, see Sears v. Starbird, 78 Cal. 225, 
20 Pac. 547. 

§ 6398. No compensation. A partner is not entitled to any compensation 
for services rendered by him to the partnership. [R. C. 1905, § 5830; Civ. C. 
1877, § 1416; R. C. 1899, § 4882.) 

Right of partner to convenes for services rendered to partnership. Wisner v. 
Field, 11 N. D. 257, 91 N. W. 67. 

Right of partner to compensation for services rendered to the partnership. 17 
LE.A.(NS.) 385. 

Rights of estate of law partner in compensation for business unfinished at time of his 
death. 66 L.R.A. 821. 

ag of surviving member of law partnership to compensation for services. 17 
L.R.A.(N.S.) 402. 

Surviving partner’s right to compensation. 112 Am. St. Rep. 843. 

As to similar provision in Cal. Civ. Code, § 2413, see Osment v. McElrath, 68 Cal. 
466, 58 Am. Rep. 17, 9 Pac. 731; Nevills v. Moore Min. Co., 135 Cal. 561, 67 Pac. 1054. 


ARTICLE 4.— RENUNCIATION OF PARTNERSHIP. 


§ 6399. Renunciation with notice exonerates. A partner may exonerate 
himself from all future liability to a third person on account of the partner- 
ship by renouncing in good faith all participation in its future profits and 
giving notice to such third person and to his own copartners that he has 
made such renunciation and that, so far as may be in his power, he dissolves 
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the partnership and does not intend to be liable on account thereof for the 
future. [R. C. 1905, § 5831; Civ. C. 1877, § 1417; BR. C. 1899, § 4383. ] 

§ 6400. Cannot claim profits thereafter. After a partner has given notice 
of his renunciation of the partnership he cannot claim any of its subsequent 
profits and his copartners may proceed to dissolve the partnership. [R. C. 
1905, § 5832; Civ. C. 1877, § 1418; R. C. 1899, § 4384.] 


CHAPTER 75. 
GENPRAL PARTNERSHIP. 


ARTICLE 1. WHaT Is A GENERAL PARTNERSHIP, § 6401. 

2. POWERS AND AUTHORITY OF PARTNERS, §§ 6402-6405. 
3. MuTuaL OBLIGATIONS OF PARTNERS, §§ 6406-6409. 
4, LIABILITY OF ParRTNERS, §§ 6410-6413. 

5. TERMINATION OF PARTNERSHIP, §§ 6414-6419. 

6. LIQUIDATION, §§ 6420-6425. 

? 


. Or THE USE oF Fictitious Names, §§ 6426-6432. 


ARTICLE 1.— WHAT 18 A GENERAL PARTNERSHIP. 


§ 6401. Defined. Every partnership that is not formed in accordance with 
the law concerning special partnership and every special partnership, so far 
only as the general partners are concerned, is a general partnership. [R. C. 
1905, § 5833; Civ. C. 1877, § 1419; R. C. 1899, § 4385.] 


ARTICLE 2.— POWERS AND AUTHORITY OF PARTNERS. 


_§ 6402. Majority governs. Unless otherwise expressly stipulated, the de- 
cision of the majority of the members of a general partnership binds it in the 
ae of its business. [R. C. 1905, § 5834; Civ. C. 1877, § 1420; R. C. 1899, 

§ 6403. Each partner general agent., Every general partner is agent for 
the partnership in the transaction of its business and has authority to do 
whatever is necessary to carry on such business in the ordinary manner and 
for this purpose may bind his copartners by an agreement in writing. [R. C. 
1905, § 5835; Civ. C. 1877, § 1421; R. C. 1899, § 4387.) 

Authority conferred upon partnership may be exercised by any partner. McLaughlin 
v. Wheeler, 1 8. D. 497, 47 N. W. 816; Pearson v. Post, 2 D. 220, 9 N. W. 684. 

Fraud of one binds all. Brundage v. Mellon, 5 N. D. 72, 63 N. W. 209. 

Partner had authority to authorize clerk to execute note in firm name to obtain money 
for use in firm business. Inman v. Brookman, 28 8S. D. 361, 133 N. W. 810. 

Power over real estate of partners in firm formed to deal in real estate. 28 L.R.A. 106. 


Power of one partner to bind firm by a promissory note or bill of exchange under 
seal. 17 L.R.A.(N.S.) 969. 


Power of one partner to give note affecting partnership real estate. 28 L.R.A. 97. 

Power of one partner to limit the authority of another. 88 Am. St. Rep. 322. 

As to similar provision in Cal. Civ. Code, § 2429, see Myers v. Moulton, 71 Cal. 498, 
12 Pac. 505; Smith v. Schultz, 89 Cal. 526, 26 Pac. 1087. 


§ 6404. Authority limited. A partner as such has not authority to do any 
of the following acts, unless his copartners have wholly abandoned the business 
to him or are incapable of acting: 

1. To make an assignment of the partnership property, or any portion 
thereof, to a creditor or to a third person in trust for the benefit of a creditor 
or of all creditors. 

2. To dispose of the good will of the business. 

3. To dispose of the whole of the partnership property at once, unless it 
consists entirely of merchandise. 

4. To do any act which would make it impossible to carry on the ordinary 
business of the partnership. 
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do. To confess a judgment. 

6. To submit a partnership claim to arbitration; or, 

7. To do any act not within the scope of the preceding section. [R. C. 
1905, § 5836; Civ. C. 1877, § 1422; R. C. 1899, § 4388.] 


Draft made by partnership bank to one of the partners who signs it as cashier not 
conclusively void. Noves v. Crandall, 6 S. D. 460, 61 N. W. 806. 
Levy on assets of partnership under a writ against one partner only. 57 Am. St. Rep. 436. 
Judgment against partnership on service of process on one member only. 44 Am. Dec. 570. 
As to similar provision in Cal. Civ. Code, § 2430, see Bernheim v. Porter, 2 Cal. 
Unrep. 349, 4 Pac. 446; Crites v. Wilkinson, 66 Cal. 559, 4 Pac. 567; Myers v. Moulton, 
71 Cal. 498, 12 Pac. 505; Perkins v. Brock, 80 Cal. 320, 22 Pac. 194; Quinn v. Quinn, 
81 Cal. 14, 22 Pac. 264. 
" 7 res of one partner to assign partnership real estate for benefit of creditors. 28 
R.A. 97. 
Assignments for creditors executed by one partner only. 48 Am. Rep. 359. 
2. Sale of good will of firm must be with authority or ratification of all members. 
Griffing v. Dunn, 23 S. D. 141, 120 N. W. 890. 
One partner not empowered to dispose of good will of partnership. Kelly v. Pierce, 
16 N. D. 234, 12 L.R.A.(N.S.) 80, 112 N. W. 995. 
: Power of one partner to sell all the goods of the firm. 30 Am. Dee. 290. 
7. Bank cashier cannot purchase stock of boots and shoes in bank’s name, although he 
is a partner. North Star B. & S. Co. v. Stebbins, 2 S. D. 74, 48 N. W. 833. 
Power of one partner to bind partnership as a surety or indorser. 13 Am. Dec. 115. 
to obtain loan on credit of the firm. 48 Am. St. Rep. 438. 
to authorize an appearance for the firm. 13 Am. Dec. 726. 
———to bind the firm by accommodation paper. 31 Am. St. Rep. 754. 
to dissolve partnership for definite period. 77 Am. St. Rep. 319. 
Circumstances sufficient put a purchaser of partnership paper on inquiry. 29 
L.R.A.(N.S.) 356. 
§ 6405. Effect of bad faith. A partner is not bound by any act of a co- 
partner in bad faith toward him, though within the scope of a partner’s 
powers, except in favor of persons who have in good faith parted with value 


in reliance upon such act. [R. C. 1905, § 5837; Civ. C. 1877, § 1423; R. C. 


1899, § 4389.] 
As to similar provision in Cal. Civ. Code, § 2431, see Gibson v. Henley, 131 Cal. 6, 63 


Pac. 61. 


ARTICLE 3.— MUTUAL OBLIGATIONS OF PARTNERS. 


§ 6406. Profits belong to firm. All profits made by a general partner in 
the course of any business usually carried on by the partnership belong to the 
firm. [R. C. 1905, § 5838; Civ. C. 1877, § 1424; R. C. 1899, § 4390.] 

§ 6407. Partner cannot have adverse interest. A general partner, who 
agrees to give his personal attention to the business of the partnership, may 
not engage in any business which gives him an interest adverse to that of 
the partnership or which prevents him from giving to such business all the 
attention which would be advantageous to it. [R. C. 1905, § 5839; Civ. C. 
1877, § 1425; R. C. 1899, § 4391.] 


As to similar provision in Cal. Civ. Code, § 2436, see Bremner v. Leavitt, 109 Cal. 
130, 41 Pac. 859. 

§ 6408. May engage in separate business. A partner may engage in any 
separate business, except as otherwise provided by the last two sections. [R. C. 
1905, § 5840; Civ. C. 1877, § 1426; R. C. 1899, § 4392.] 

As to similar provision in Cal. Civ. Code, § 2437, see Bremner v. Leavitt, 109 Cal. 130, 
41 Pac. 859. 

§ 6409. When must account for profits. A general partner, transacting 
business contrary to the provisions of this article, may be required by any 
copartner to account to the partnership for the profits of such business. [R. C. 


1905, § 5841; Civ. C. 1877, § 1427; R. C. 1899, § 4393.] 
As to similar provision in Cal. Civ. Code, § 2438, see Bremner v. Leavitt, 109 Cal. 


130, 41 Pac. 859. 
ARTICLE 4.— LIABILITY OF PARTNERS. 


§ 6410. Liable to third persons. Every general partner is liable to third 
persons for all the obligations of the partnership jointly with his copartners. 


[R. C. 1905, § 5842; Civ. C. 1877, § 1428; R. C. 1899, § 4394.] 
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Necessity of sharing in profits to constitute partnership. Clements v. Miller, 13 
N. D. 176, 100 N. W. 239. 

Right of one accepting negotiable paper for accommodation of firm to recover from 
firm after payment of paper. 37 L.R.A.(N.S.) 785. 

Availability to maker of defense that commercial paper was partnership paper as 
against transferee after maturity. 46 L.R.A. 771. 
: Effect of judgment against some of partners to release liability of others. 43 L.R.A. 

41 


Effect on right of individual partners of sale by firm of good will of business with 

or without an agreement not to re-engage in the same business. 19 L.R.A.(N.S.) 769. 

Preferences as between partnership creditors and creditors of the individual partners. 
35 Am. Rep. 306. 

Separate property of partners, liability of for partnership debts. 18 Am. Dec. 280. 

Assignment for benefit of creditors by partnership. 57 Am. Dec. 505; 58 Am. St. Rep. 
90; 48 Am. Rep. 359. 

Rights and remedies of creditors of partnership. 43 Am. St. Rep. 364. 

As to similar provision in Cal. Civ. Code, § 2442, see Northern Ins. Co. v. Potter, 63 
Cal. 157; Harrison v. McCormick, 69 Cal. 616, 11 Pac. 456; Stuart v. Adams, 89 Cal. 
367, 26 Pac. 970; Smith v. Schultz, 89 Cal. 526, 26 Pac. 1087. 

§ 6411. Liability defined by chapter 72. The liability of general partners 
for each other’s acts is defined by chapter 72 of this code. [R. C. 1905, § 58438; 
Civ. C. 1877, § 1429; R. C. 1899, § 4395.] 

Partner liable for fraud committed by copartner in course of their business. Brundage 
v. Mellon, 5 N. D. 72, 63 N. W. 209. 

Liability of one partner for the tortious acts of another. 67 Am. St. Rep. 32. 

Crimina] and penal liability for act of partner. 41 L.R.A. 650. 

for sale of intoxicating liquor by partner. 16 L.R.A.(N.S.) 786; 20 L.R.A.(N.S.) 

321; 33 L.R.A.(N.S.) 419. 

Liability of partner to action for false imprisonment for act of copartner. 3 
L.R.A.(N.S.) 221. 

Suspension or disbarment of attorney for partner’s misconduct in withholding client’s 
money or property. 19 L.R.A.(N.S.) 418. 

Liability of partner for libel published without his consent. 26 L.R.A. 779. 

Liability of one party to an arrangement to share profits from gambling for money 
lost by a third person to the other party. 23 L.R.A.(N.S.) 522. 

Attachment of individual property of one partner for fraud of another. 25 L.R.A. 
645. 

Liability of Pace or surgeon for acts of partner. 42 L.R.A.(N.S.) 786. 

Assumption by partnership of individual debts of partners. 29 L.R.A. 681. 

Liability of partnership for torts. 51 L.R.A. 463. 

As to similar provision in Cal. Civ. Code, § 2443, see Smith v. Schultz, 89 Cal. 526, 26 
Pac. 1087; Lane v. Turner, 114 Cal. 396, 46 Pac. 290; Gibson v. Henley, 131 Cal. 6, 63 
Pac. 61. 

§ 6412. Ostensible partner. Any one permitting himself to be represented 
as a partner, general or special is liable as such to third persons to whom 
such representation is communicated, who on the faith thereof give credit to 


the partnership. [R. C. 1905, § 5844; Civ. C. 1877, § 1430; R. C. 1899, § 4396.] 
Proof of partnership by general reputation. 38 Am. Dec. 481. 
LiaMility of one held out as a partner. 22 Am. St. vale 757, 
As to similar provision in Cal. Civ. Code, § 2444, see Nofsinger v. Goldman, 122 Cal. 
609, 55 Pac. 425. 
§ 6413. Otherwise only partner in fact liable. No one is liable as a partner 
who is not such in fact, except as provided by the last section. [R. C. 1905, 
§ 5845; Civ. C. 1877, § 1431; R. C. 1899, § 4397.] 


Dormant partners, who are and their powers and liabilities. 56 Am. Dec. 147. 
As to similar provision in Cal. Civ. Code, § 2445, see Nofsinger v. Goldman, 122 Cal. 
609, 55 Pac. 425. 


ARTICLE 5.— TERMINATION OF PARTNERSHIP. 


§ 6414. Duration of partnership. If no term is prescribed by agreement 
for its duration, a general partnership continues until dissolved by a partner 
or by operation of law. [R. C. 1905, § 5846; Civ. C. 1877, § 1432; R. C. 1899, 

4398. 

§ eal. Causes dissolving. A general partnership is dissolved as to all the 
partners : 

1. By lapse of time prescribed by agreement for its duration. 
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2. By the express will of any partner if there is no such agreement, 

3. By the death of a partner. 

4. By the transfer to a person not a partner of the interest of any partner 
in the partnership property. 

o. By war or by the prohibition of commercial intercourse between the 
country in which one partner resides and that in which another resides; or, 

6. By a judgment of dissolution. [R. C. 1905, § 5847; Civ. C. 1877, g 1433; 
BR. C. 1899, § 4399.] 


Partnership is dissolved eo instante when partners form a corporation. Hennessy 
v. Griggs et al., 1 N. D. 52, 44 N. W. 1010. 

Causes sufficient for dissolution of partnership. 69 Am. St. Rep. 410. 

Physical or mental incapacity of partner as dissolution, or a ground for dissolution, 
of a partnership. 47 L.R.A.(N.S.) 839. 


Fea of partnership by reason of formation of corporation. 31 L.R.A.(N.S.) 
401 


As to similar provision in Cal. Civ. Code, § 2450, see Louis v. Elfelt, 89 Cal. 547, 26 
Pac. 1095; Chapman v. Hughes, 104 Cal. 302, 37 Pac. 1048, 38 Pac. 109. 


8. Continuation of partnership owning real estate after death of partner. 28 L.R.A. 
106. 


Name of business establishment as part of good will on dissolution by death. 15 
L.R.A. 463. 


Dissolution by death, a _petrnerene authorized to act as agent, as termination of 
agency. 23 L.R.A. (N.S. ) 8 


Termination of contract or employment by death of member of employing firm. 21 
L.R.A.(N.S.) 919. ee das 4 ne 


Effect of death of one member. 77 Am. Dec. 114; 86 Am. Dec. 600; 79 Am. St. Rep. 
709. 


Carrying on of era adage ae by representative of deceased partner. 86 Am. 
Dec. 600; 79 Am. St. Rep. 7 


Continuance of Poa ahip for benefit of heirs of deceased partner. 56 Am. Dec. 517, 
79 Am. St. Rep. 709. 
6. Dissolution of partnership by a decree. 98 Am. Dec. 260. 

§ 6416. Partial dissolution. A general partnership may: be dissolved as 
to himself only by the expressed will of any partner, notwithstanding his 
agreement for its continuance, subject, however, to liability to his copartners 
for any damage caused to them thereby, unless the circumstances are such as 
to entitle him to a judgment of dissolution. [R. C. 1905, § 5848; Civ. C. 1877, 
§ 1434; R. C. 1899, § 4400.] 

i Duty of of partnership toward employes as to changes of personnel | of partnership. 6 

§ 6417. Judgniesk of dissolution. A general partner is entitled to a judg- 
ment of dissolution: 

1. When he or another partner becomes legally incapable of contracting. 

2. When another partner fails to perform his duties under the agreement 
of partnership or is guilty of serious misconduct; or, 

3. When the business of the partnership can be carried on only at a per- 
manent loss. [R. C. 1905, § 5849; Civ. C. 1877, § 1485; R. C. 1899, § 4401.] 

§ 6418. Liability until notice given. The liability of a general partner for 
the acts of his copartners continues, even after a dissolution of the partner- 
ship, in favor of persons who have had dealings with and given credit to the 
partnership during its existence, until they have had personal notice of the 
dissolution; and in favor of other persons, until such dissolution has been 
advertised in a newspaper published in every county where the partnership 
at the time of its dissolution had a place of business; to the extent in either 
case to which such persons part with value in good faith and in the belief 
that such partner is still a member of the firm. [R. C. 1905, § 5850; Civ. C. 
1877, § 1436; R. C. 1899, § 4402.) 


Making two deposits in one year during existence of a banking firm i3 a dealing within 
this section. Tobin v. McKinney, 14 S. D. 52, 84 N. W. 228. 

Liability of partner continues after dissolution until notice, as to ee doing 
business with partnership. Cornwall v. McKinney, 12 S. D. 118, 30 N. W. 


Dissolution; effect of settlement; setting aside contract. Little v. Little, e x. D. 1785, 
49 N. W. 736. 
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a notice of dissolution of partnership required and what sufficient. 26 Am. Dec. 


Liability under continuing guaranty running to partnership for goods sold or credits 
extended after a change in the firm. 14 L.R.A.(N.S.) 1231. 

Liability of retiring member of mining partnership for debts subsequently incurred. 
22 L.R.A.(N.S.) 851. 

Liability of corporation formed by firm for debts of old concern in absence of express 
assumption or fraud. 29 L.R.A.(N.S.) 589. 

Assumption of debts on dissolution of partnership. 25 L.R.A. 274; 9 L.R.A.(N.S.) 49. 

Acceptance of note of partner assuming debts on dissolution of firm as release of other 
partner. 9 L.R.A.(N.S.) 92. 

Dissolution of partnership authorized to act as agent as termination of agency. 23 
L.R.A.(N.S.) 849. 

Necessity for notice of dissolution to prevent continuing partner from reviving barred 
debt. 15 L.R.A. 659. ' 

Necessity of actual notice of retirement of member of firm to relieve retiring mem- 
ber from liability on obligation renewed after his retirement. 4 L.R.A.(N.S.) 800. 

As to similar provision in Cal. Civ. Code, § 2453, see Dellapiazza v. Foley, 112 Cal. 
380, 44 Pac. 727. 

§ 6419. When change of name sufficient notice. A change of the partner- 
ship name, which plainly indicates the withdrawal of a partner is a sufficient 
notice of the fact of such withdrawal to all persons to whom it is communi- 
cated. But a change in the name which does not contain such an indication is 
not notice of the withdrawal of any partner. [R. C. 1905, § 5851; Civ. C. 1877, 


§ 1487; R. C. 1899, § 4403.] 


ARTICLE 6.— LIQUIDATION. 


§ 6420. Authority after dissolution. After the dissolution of a partner- 
ship the powers and authority of the partners are such only as are prescribed 
by this article. [R. C. 1905, § 5852; Civ. C. 1877, § 1438; R. C. 1899, § 4404.] 


Powers, rights, remedies and liabilities of partners after dissolution. 40 Am. St. Rep. 
561 


aay emer provision in Cal. Civ. Code, § 2458, see Louls v. Elfelt, 89 Cal. 547,.26 
ac. e 

§ 6421. Who may act in liquidation. Any member of a general partnership 
may act in liquidation of its affairs, except as provided by the next section. 
[R. C. 1905, § 5853; Civ. C. 1877, § 1439; R. C. 1899, § 4405.] 

When should receivers be appointed for partnership. 72 Am. St. Rep. 80. 

As to similar provision in Cal. Civ. Code, § 2459, see Hawn v. Seventy-Six Land & 
Water Co., 74 Cal. 418, 16 Pac. 196; Quinn v. Quinn, 81 Cal. 14, 22 Pac. 264; Louis v. 
Elfelt, 89 Cal. 547, 26 Pac. 1095. 

§ 6422. Who may not act. If the liquidation of a partnership is committed 
by consent of all the partners to one or more of them, the others have no right 
to act therein; but their acts are valid in favor of persons parting with value 
in good faith upon the credit thereof. [R. C. 1905, § 5854; Civ. C. 1877, § 1440; 
R. C. 1899, § 4406.] 

§ 6423. Authority of partner liquidating. A partner authorized to act in 
liquidation may collect, compromise or release any debts due to the partner- 
ship, pay or compromise any claims against it, and dispose of the partner- 
ship property. [R. C. 1905, § 5855; Civ. C. 1877, § 1441; R. C. 1899, § 4407.] 

As to similar provision in Cal. Civ. Code, § 2461, see Hawn v. Seventy-Six Land & 
Water Co., 74 Cal. 418, 16 Pac. 196; Quinn v. Quinn, 81 Cal. 14, 22 Pac. 264; Berson v. 
Ewing, 84 Cal. 89, 23 Pac. 1112; Louis v. Elfelt, 89 Cal. 547, 26 Pac. 1095. ; 

§ 6424 Same. A partner authorized to act in liquidation may indorse in 
the name of the firm promissory notes or other obligations held by the partner- 
ship for the purpose of collecting the same, but he cannot create any new 
obligation in its name, or revive a debt against the firm by an acknowledgment, 
when an action thereon is barred under the provisions of the code of civil 
procedure. [R. C. 1905, § 5856; Civ. C. 1877, § 1442; R. C. 1899, § 4408.] 


As to foreclosure by advertisement with sheriff's deed not being subject to attack on 
ground in ererrie because of usury in mortgage. Grove v. Great Northern Loan Co., 
17 N. D. 352, 116 N. W. 345. 
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_ Interest of deceased partner passes to administrator from surviving partner who holds 
‘ i La for liquidation. .McPherson v. Swift, 22 S. D. 165, 113 Am. St. Rep. 907, 116 

. W. 76. 

Winding up of firm owning real estate. 28 L.R.A. 107. 

Power of continuing partner over partnership real estate. 28 L.R.A. 98. 

Right of partner to compensation for services in winding up firm business. 17 
L.R.A.(N.S.) 396. 

Commercial paper after dissolution of partnership as payment of firm debt. 35 
L.R.A.(N.S ) 55. 

Power of member of dissolved firm to bind other members by a note given in payment 
of a firm debt 32 L.R.A.(N.S.) 255. 

Revival of partnership debt after dissolution by one partner giving note. 15 L.R.A. 
660. 

As to similar provision in Cal. Civ. Code. § 2462, see Louis v Elfelt. §9 Cal. 547, 26 
Pac 1095. . 

§ 6425. Surviving partner’s authority. On the death of a partner the sur- 
Viving partners succeed to all the partnership property, whether real or 
personal, in trust for the purposes of liquidation, even though the deceased 
was appointed by agreement sole liquidator; and the interest of the deceased 
in the ultimate distribution of the partnership assets passes to those who suc- 
ceed to his other personal property [R C. 1905, § 5857; Civ. C. 1877, § 1442; 
R. C. 1899, § 4409.] 

Powers and duties of surviving partners. 65 Am. Dec. 295. 
PE ear va in evidence of entries 1n books of account by surviving partner. 52 

R.A 846 | 

Position and powers of surviving partner in partnership real estate. 28 L.R.A 129. 

Deceased partner's interest in realty held by partnership 27 Am. Dec. 454. 

Rights in partnership rea) estate as between surviving partner and heies of deceased 
partner. 27 L.R.A. 350 

Right of subrogation of partner who paya firm debt after death of copartner. 54 L.R.a. 
621. 

Surviving partner as creditor of firm 28 L.R.A 132. 

Surviving partner’s right to compensation. 17 L.R.A.(N.S.) 399; 112 Am St. Rep. 
843 

Note by surviving partner as payment of firm indebtedness. 35 L.R.A(N.S.) 54. 


ARTICLE ?7.—-OF THE USE oF FICTITIOUS NAMES. 


§ 6426. Fictitious names. Service. Publication. Except as otherwise pro- 
vided in the next section, every partnership transacting business in this state 
under a fictitious name, or a designation not showing the names of the per- 
sons interested as partners in such business, must file with the clerk of the 
district court of the county or subdivision in which its principal place of 
business is situated a certificate, stating the names in full of all the members 
of such partnership and their places of residence, and publish the same once 
a week for four successive weeks in a newspaper published in the county, if 
there is one, and if there is none in such county, then in a newspaper published 
in an adjoining county. [R. C. 1905, § 5858; Civ. C. 1877, § 1443; R. C. 1899, 
§ 4410. | 

Objection that certificate of partnership has not been filed can only be taken by plead- 
ing the same. Heegaard v. Dakota L. & T. Co., 3 S. D. 569, 54 N. W. 656. 

Owners of several ships operating them jointly are liable as partners. Braithwaite v. 
Aiken, 1 N. D. 475, 48 N. W. 361. 

Inapplicable to firm name showing only surnames of parties. Walker v. Stimmel, 15 
N. D. 484, 107 N. W. 1081. 

Failure of partnership to file certificate containing their full names will not invalidate 
their transaction. Borce v. De Jong, 22 S. D. 163, 116 N. W. 83. 

Failure of partnership to publish and file certificate disclosing names of partners 
must be taken advantage of by answer amounting to plea in abatement. Drake v. Great 
Northern R. Co., 24 S. D. 19, 123 N. W. 82. 

As to similar provision in Cal. Civ. Code, § 2466, see Fabian & Co v. Callahan, 56 
Cal. 159; Byers v. Bourret, 64 Cal. 73, 28 Pac. 61; Sweeny v. Stanford, — Cal. .., 6 
Pac. 688; Sweeny v. Stanford, 67 Cal. 635, 8 Pac. 444; Wing Co. v. Baldwin, 70 Cal. 194, 
11 Pae. 564; Lee v. Orr, 70 Cal. 398, 11 Pac. 745; Phillips v. Goldtree, 74 Cal. 151, 13 
Pac. 313, 15 Pac. 451: Goldtree v. Swinford, 74 Cal. 586, 16 Pac. 493; Pendleton v. 
Cline, 85 Cal. 142, 24 Pac. 653; Carlock v. Cagnacci, 88 Cal. 600, 26 Pac. 597; McLean v. 
Crow, 88 Cal. 644, 26 Pac. 596; Re Dennery, 89 Cal. 101, 26 Pac. 639; Meads v. Lasar, 
92 Cal. 221, 28 Pac. 935; Cook v. Fowler, 101 Cal. 89, 35 Pac. 431; Gray v. Wells, 
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118 Cal. 11, 50 Pac. 23; Quan Wye v. Chin Lin Hee, 123 Cal. 185, 55 Pac. 783; North 
v. Moore, 135 Cal. 621, 67 Pac. 1037. 


§ 6427. Foreign partnership. A commercial or banking partnership, estab- 
lished and transacting business in a place without the United States, may with- 
out filing the certificate or making the publication prescribed in the last section 
use in this state the partnership name used by it there, although it is fictitious 
or does not show the names of the persons interested as partners in such busi- 


ness. [R. C. 1905, § 5859; Civ. C. 1877, § 1444: R. C. 1899, § 4411. | 
ae apres provision in Cal. Civ. Code. § 2467, see Sweeny v. Stanford, 67 Cal. 
; ac. 444. 


§ 6428. How certificates executed. The certificate filed with the clerk of 
the district court, provided in section 6426, must be signed by the partners 
and acknowledged before some officer authorized to take acknowledgments 
of conveyances of real property. [R. C. 1905, § 5860; Civ. C. 1877, § 1445; 
1881, ch. 20, § 1; R. C. 1899, § 4412.] 

Inapplicable to firm name showing only surnames of parties. Walker v. Stimmel, 
15 N. D. 484, 107 N. W. 1081. 

Fatiure of partnership to file certificate conta:ning their full names will not invalidate 
their transaction. Borce v. De Long, 22 S. D. 163. 116 N. W. 83. 

As to similar provision in Cal Civ. Code. § 2468, see Philip Fabian & Co. v. Callahan, 
56 Cal 159, Ralph v. Lockwood. 61 Cal. 155; Byers v. Bourret, 64 Cal. 73, 28 Pac. 61° 
Cheney v. Newberry & Co.. 67 Cal. 126. 7 Pac. 445; Sweeny v. Stanford, — Cal. -- . 
6 Pac. 638, Sweeny v. Stanford. 67 Cal 635, 8 Pac. 444; Lee v. Orr, 70 Cal. 398, 11 Pac. 
745; Phillips v. Goldtree, 74 Cal. 151. 13 Pac. 313, 15 Pac. 451; Goldtree v. Swinford, 74 
Cal. 536, 16 Pac. 493; Re Dennery. 89 Cal. 101. 26 Pac. 639; Cook v. Fowler, 101 Cal. 
89, 35 Pac. 431, Gray v Wells, 118 Cal. 11, 50 Pac. 23; Quan Wye v. Chin Lin Hee, 
123 Cal. 185, 55 Pac. 783; North v. Moore, 135 Cal. 621, 67 Pac. 1037. 


§ 6429. Penalty. Persons doing business as partners, contrary to the pro- 
visions of this articie shall not maintain any action on or on account of any 
contracts made or transactions had in their partnership name in any court of 
this state, until they have first filed the certificate and made the publication 
herein required; provided, however, that if such partners shall at any time 
comply with the provisions of this article, then such partnership shall have 
the right to maintain an action in all such partnership contracts and transac- 
tions entered into prior as well as after such compliance with this article 
and the disability heretofore imposed on partnerships by said article for a 
failure to comply therewith are hereby removed and made to conform to this 
section. [R. C. 1905, § 5861; Civ. C. 1877, § 1445; 1881, ch. 30, § 1; R. C. 
1899, § 4412. ] 

§ 6430. New certificate when members changed. On every change in the 
members of a partnership transacting business in this state under a fictitious 
name or designation which does not show the names of the persons interested as 
partners in the business except in the cases mentioned in section 6427, a new 
certificate must be filed with the clerk of the district court and a new publica- 
tion made as required by this article on the formation of such partnership. 
[R. C. 1905, § 5862; Civ. C. 1877, § 1446; R. C. 1899. § 4413.] | 


As to similar provision in Cal. Civ. Code, § 2469, see Mortimer v. Marder, 93 Cal. 
172, 28 Pac. 814. 


§ 6431. Duty of clerk. Every clerk of the district court must keep a reg- 
ister of the names of firms and persons mentioned in the certificates filed with 
him pursuant to this article, entering in alphabetical order the name of every 
such partnership and of each partner therein. [R. C. 1905, § 5863; Civ. C. 
1877, § 1447; R. C. 1899, § 4414.] 


As to similar provision in Cal. Civ. Code, § 2470, see Mortimer v. Marder, 93 Cal. 
172, 28 Pac. 814. 


§ 6432. Certified copies evidence. Copies of the entries of the clerk of the 
district court, as herein directed, when certified by him and affidavits of publi- 
cation made as prescribed in section 7913 of the code of civil procedure are 
presumptive evidence of the facts therein stated. [R. C. 1905, § 5864; Civ. C. 
1877, § 1448; R. C. 1895, § 4415.] 

As to similar provision in Cal. Civ. Code, § 2471, see Mortimer v. Marder, 93 Cal. 
172, 28 Pac. 814. : 
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CHAPTER 76. 
SPECIAL PARTNERSHIP. 


ARTIOLE 1. ForMATION OF THE PARTNERSHIP, §§ 6433-6440. 
| 2. PowrERS, RIGHTS AND DUTIES OF THE PARTNERS, §§ 6441-6450. | 
3. LIABILITY OF Partners, §§ 6451-6454. 
4. ALTERATION AND DISSOLUTION, §§ 6455-6457. 


ARTICLE 1.— FORMATION OF THE PARTNERSHIP. 


§ 6433. Special partnership authorized. A special or limited partnership 
may be formed by any two or more persons in the manner and with the effect 
prescribed in this chapter for the transaction of any business except banking 
or insurance. [R. C. 1905, § 5865; Civ. C. 1877, § 1449; R. C. 1899, § 4416.] 

As to similar provision in Cal. Civ. Code, § 2477, see Hawn v. Seventy-Six Land & 
Water Co., 74 Cal. 418, 16 Pac. 196; Prince v. Lamb, 128 Cal. 120, 60 Pac. 689, 20 
Mor. Min. Rep. 419. 

§ 6434. How constituted. A special partnership may consist of one or more 
persons called general partners and one or more persons called special part- 
ners. [R. C. 1905, § 5866; Civ. C. 1877, § 1450; R. C. 1899, § A417] 

As to similar provision in Cal. Civ. Code, § 2478, see Prince v. Lamb, 128 Cal. 120, 60 
Pac. 689, 20 Mor. Min. Rep. 419. 

§ 6435. How formed. Persons desirous of forming a special partnership 
must severally sign a certificate, stating: 

1. The name under which such partnership is to be conducted. 

2. The general nature of the business intended to be transacted. 

3. The names of all the partners and their residences, specifying which 
are general and which are special partners. 

4. The amount of capital which each special partner has contributed to the 
common stock; and, 

5. The periods at which such partnership will begin and end. [R. C. 1905, 
§ 5867; Civ. C. 1877, § 1451; R. C. 1899, § 4418.] 

§ 6436. Certificate, how executed and filed. Certificates under the last sec- 
tion must be acknowledged by all the partners before some officer author- 
ized to take acknowledgment of deeds, one to be filed in the office of the 
clerk of the district court of the county or subdivision and the other recorded 
in the office of the register of deeds of the county in which the principal place 
of business of the partnership is situated in a book to be kept for that purpose 
open to public inspection; and if the partnership has places of business 
situated in different counties, a copy of the certificate, certified by the register 
of deeds in whose office it is recorded, must be filed in the clerk’s office as 
aforesaid and recorded in like manner in the office of the register of deeds 
in every such county. If any false statement is made in any such certificate 
all the persons interested in the partnership are liable as general partners 
for all the engagements thereof. [R. C. 1905, § 5868; Civ. C. 1877, § 1452; | 
R. C. 1899, § 4419.] 

§ 6437. Affidavits required of partners. An affidavit of each of the partners 
stating that the sums specified in the certificate of the partnership as having 
been contributed by each of the special partners has been actually and in good 
faith paid in the lawful money of the United States, must be filed in the same 
office with the original certificate. [R. C. 1905, § 5869; Civ. C. 1877, § 1453; 
R. C. 1899, § 4420.] : 

§ 6438. Compliance necessary to formation. No special partnership is 
formed until the provisions of the last five sections are complied with. [R. C. 
1905, § 5870; Civ. C. 1877, § 1454; R. C. 1899, § 4421.] 

§ 6439. Publication required. The certificate mentioned in this article or 
a statement of its substance must be published in a newspaper printed in the 
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county where the original certificate is filed and if no newspaper is there 
printed then in a newspaper in the state nearest thereto. Such publication 
must be made once a week for four successive weeks, beginning within one 
week from the time of filing of such certificate. In case the publication is not 
so made the partnership must be deemed general. [(R. C. 1905, § 5871; Civ. 
C. 1877, § 1455; BR. C. 1899, § 4422.] 

§ 6440. Affidavit of publication filed. An affidavit of publication pursuant 
to the preceding section made by the printer, publisher or chief clerk of a 
newspaper, may be filed with the register of deeds with whom the original 
certificate was filed and is presumptive evidence of the facts therein stated. 
[R. C. 1905, § 5872; Civ. C. 1877, § 1456; R. C. 1899, § 4425.] 


ARTICLE 2.— Powers, RIGHTS AND DUTIES OF THE PARTNERS. 


§ 6441. How renewed or continued. Every renewal or continuance of a 
special partnership must be certified, recorded, verified and published in the 
same manner as upon its original formation. [R. C. 1905, § 5873; Civ. C. 1877, 


§ 1457; R. C. 1899, § 4424.) 
As to similar provision in Cal. Civ. Code, § 2485, see Prince v. Lamb, 128 Cal. 120, 
60 Pac. 689, 20 Mor. Min. Rep. 419. 


§ 6442. Style of special partnership. Sign. The business of a special part- 
nership must be conducted under a name consisting of the names or sur- 
names of one or more of the general partners only with or without the addition 
of the words ‘‘ and company ”’ or ‘‘ & Co.’’ Such partnership shall put in 
some conspicuous place on the outside and in front of the building in which it 
has its chief place of business some sign on which shall be painted in legible 
English characters all the names of all the members of such partnership, desig- 
nating the special partners. [R. C. 1905, § 5874; Civ. C. 1877, § 1458; BR. C. 
1899, § 4425.] 

§ 6443. Only general partners have authority. The general partners only 
have authority to transact the business of a special partnership. [R. C. 1905, 
§ 5875; Civ. C. 1877, § 1459; R. C. 1899, § 4426.) 

§ 6444. Rights of special partner. A special partner may at all times in- 
vestigate the partnership affairs and advise his partners or their. agents as to 
their management. [R. C. 1905, § 5876; Civ. C. 1877, § 1460; R. C. 1899, § 4427.] 

§ 6445. May deal with firm. A special partner may lend money to the - 
partnership or advance money for it and take from it security therefor and as 
to such loans or advances has the same right as any other creditor; but in case 
of the insolvency of the partnership, all other claims which he may have 
against it must be postponed until all other creditors are satisfied. [R. C. 
1905, § 5877; Civ. C. 1877, § 1461; R. C. 1899, § 4428.] 

§ 6446. Who joined in actions. In all matters relating to a special part- 
nership its general partners may sue and be sued alone in the same manner as 
if there were no special partners. [R. C. 1905, § 5878; Civ. C. 1877, § 1462; 
R. C. 1899. § 4429.] 

§ 6447. Withdrawal of capital. No special partner under any pretense 
may withdraw any part of the capital invested by him in the partnership 
during its continuance. [R. C. 1905, § 5879; Civ. C. 1877, § 1463; R. C. 1899, 
§ 4430. ] 

§ 6448. May receive interest and profits. A special partner may receive 
such lawful interest and such proportion of profits as may be agreed upon, 
if not paid out of the capital invested in the partnership by him, or by some 
other special partner, and is not bound to refund the same to meet subsequent 
losses. [R. C. 1905, § 5880; Civ. C. 1877, § 1464; R. C. 1899, § 4431.] 

§ 6449. When special becomes general partner. If a special partner with- 
draws capital from the firm contrary to the provisions of this article he thereby 
becomes a general partner. [R. C. 1905, § 5881; Civ. C. 1877, § 1465; R. C. 
1899, § 4432.] 
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§ 6450. When preference void. Every transfer of the property of a special 
partnership or of a partner therein, made after or in contemplation of the 
insolvency of such partnership or partner with intent to give a preference 
to any creditor of such partnership, or partner over any creditor of such part- 
nership, is void against the creditors thereof; and every judgment confessed, 
lien created or security given in like manner and with like intent is in like 
manner void. [R. C. 1905, § 5882; Civ. C. 1877, § 1466; R. C. 1899, § 4436.] 


ARTICLE 3.— LIABILITY OF PARTNERS. 


§ 6451. Of general partner. The general partners in a special partnership 
are liable to the same extent as partners in a general partnership. [|R. C. 1905, 
§ 5883; Civ. C. 1877, § 1467; R. C. 1899, § 4434.] 

§ 6452. Special partners, liability limited. Exceptions. The contribution 
of a special partner to the capital of the firm and the increase thereof is 
liable for its debts, but he is not otherwise liable therefor except as follows: 

1. If he has willfully made or permitted a false or materially defective 
statement in the certificate of the partnership, the affidavit filed therewith 
or the published announcement thereof, he is liable as a general partner to 
all the creditors of the firm. 

2. If he has willfully interfered with the business of the firm, except as 
permitted in article 2 of this chapter, he is liable in like manner; or, 

3. If he has willfully joined in or assented to an act contrary to any of the 
provisions of article 2 of this chapter he is liable in a like manner. ([R. C. 
1905, § 5884; Civ. C. 1877, § 1468; R. C. 1899, § 4435. ] 

§ 6453. When special liable as general partner. When a special partner 
has unintentionally done any of the acts mentioned in the last section he is 
liable as a general partner to any creditor of the firm who has been actually 
misled thereby to his prejudice. [R. C. 1905, § 5885; Civ. C. 1877, § 1469; R. C. 
1899, § 4436.] 

§ 6454. Estoppel, when contracting with as such. One who upon making 
a contract with a partnership accepts from or gives to it a written memorandum 
of the contract, stating that the partnership is special and giving the names 
of the special partners, cannot afterwards charge the persons thus named as 
general partners upon that contract by reason of any error or defect in the 
proceedings for the creation of the special partnership prior to the accept- 
ance of the memorandum, if an effort has been made by the partners in good 
faith to form a special partnership in the manner provided by law. [R. C. 
1905, § 5886; Civ. C. 1877, § 1470; R. C. 1899, § 4437.] 


ARTICLE 4.— ALTERATION AND DISSOLUTION. 


§ 6455. When special becomes general partnership. A special partnership 
becomes general, if within ten days after any partner withdraws from it, 
or any new partner is received into it, or a change is made in the nature of 
its business, or in its name, a certificate of such fact, duly verified and 
signed by one or more of the partners, is not filed with the clerk of the district 
court and the register of deeds with whom the original certificate of the part- 
nership was filed and notice thereof published as is provided in article 1 
of this chapter for the publication of this certificate. [R. C. 1905, § 5887; Civ. 
C. 1877, § 1471; R. C. 1899, § 4438.] 

§ 6456. How new special partners admitted. New special partners may 
be admitted into a special partnership upon a certificate, stating the names, 
residences and contributions to the common stock of each of such partners, 
signed by each of them and by the general partners, verified, acknowledged 
or proved and filed with the clerk and recorded in the register’s office in which 
the original certificate wus filed according to the provisions of article 1 of 
this chapter. [R. C. 1905, § 5888; Civ. C. 1877, § 1472; R. C. 1899, § 4439.] 
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§ 6457. Dissolution. Notice filed and published. A special partnership 
is subject to dissolution in the same mapner as a general partnership, except 
that no dissolution by the act of the partwers is complete until a notice thereof 
has been filed and recorded in the office of the register of deeds with whom 
the original certificate was recorded and filed in the office of the clerk of 
the district court and published once in each week for four successive weeks 
in a newspaper printed in each county where the partnership has a place of 
business. [R. C. 1905, § 5889; Civ. C. 1877, § 1473; R. C. 1899, § 4440.] 


CHAPTER 77. 
INSURANCE IN GENERAL. 


ARTICLE 1. DEFINITION OF INSUKANCE, § 6458. 

2. WHAT MAY BE INSURED, §§ 6459, 64604. 
3. PARTIES TO THE CONTRACT, §§ 6461-6465. 
4. INSURABLE INTEREST, §§ 6466-6479. 

5. CONCEALMENT AND REPRESENTATION, §§ 6480-6502. 
6. THE Po.icy, §§ 6503-6518. 

7 WARRANTIES, §§ 6519-6528. 

8. PREMIUM, §§ 6529-6536. 

9. Loss, §§ 6537-6540. - 

10. Notice oF Loss, §§ 6541-6546. 

11. DoctBLE InsuRANCE, §§ 6547, 6548. 

12. REINSURANCE, §§ 6549-6552. 


ARTICLE 1.— DEFINITION OF INSURANCE. 


§ 6458. Defined. Insurance is a contract whereby one undertakes to in- 
demnify another against loss, damage or liability arising from an unknown or 
contingent event. [R.C. 1905, § 5890; Civ. C. 1877, § 1474; R. C. 1899, § 4441.] 


Corporation undertaking to guarantee fixed revenue per acre for farm lands is an in- 
surance company within statute. State v. Hogan, 8 N. D. 301, 78 N. W. 1051, 73 
A. S. R. 759, 45 L.R.A. 166. 

Insurer is entitled to such interpretation of clause making policy void because of 
increase of hazard occasioned by insured as will include mortgage placed upon prop- 
erty insured. Lawver v. Globe Mut. Ins. Co., 25 8. D. 549, 127 NN W. 615. 

What constitutes insurance. 47 L.R.A.(N.S.) 290. 


ARTICLE 2.— WHAT MAY BE INSURED. 


§ 6459. Insurable interest. Any contingent or unknown event, whether 
past or future, which may damnify a person having an insurable interest or 
create a liability against him may be insured against, subject to the provisions 
of this chapter, with the exception of an insurance for or against the drawing 
of any lottery or for or against any chance or ticket in a lottery drawing a 
prize. [R. C. 1905, § 5891; Civ. C. 1877, § 1475; R. C. 1899, § 4442.] 

§ 6460. Insurance classified. The most usual kinds of insurance are: 

1. Marine insurance. 

2. Fire insurance. 

3. Life insurance. 

4. Health insurance; and 

5. Accident insurance. [R. C. 1905, § 5892; Civ. C. 1877, § 1476; R. C. 
1899, § 4443. ] | 

§ 6460a. All kinds subject to chapter. All kinds of insurance are subject 
to the provisions of this chapter. [R. C. 1905, § 5893; Civ. C. 1877, § 1477; 
R. C. 1899, § 4444.] 


Mutual fire insurance company is as effectively bound by section 1849 [6515 herein] as 
an insurance company organized on any other basis. Peever Mercantile Co. v. State Mut. 
F. Ins. Co., 25 S. D. 406, 127 N. W. 559. 
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ARTICLE 38.— PARTIES TO THE CONTRACT. 


§ 6461. Insurer and insured defined. The person who undertakes to in- 
demnify another by a contract of imsurance is called the insurer and the 
person indemnified is called the insured. [R. C. 1905, § 5894; Civ. C. 1877, 
§ 1478; R. C. 1899, § 4445.] 

§ 6462. Who may insure. Any one who is capable of making a contract 
may be an insurer, subject to the restrictions imposed by special statutes 
upon foreign corporations, nonresidents and others. [R. C. 1905, § 5895; Civ. 
C. 1877, § 1479; R. C. 1899, § 4446.] 

§ 6463. Who may be insured. Any one except a public enemy may be 
insured. [R. C. 1905, § 5896; Civ. C. 1877, § 1480; R. C. 1899, § 4447.] 

§ 6464. Insurance of mortgaged property. When a mortgagor of property 
effects insurance in his own name, providing that the loss shall be payable 
to the mortgagee, or assigns a policy of insurance to the mortgagee, the 
insurance is deemed to be upon the interest of the mortgagor, who does not 
cease to be a party to the original contract and any act of his which would 
otherwise avoid the insurance will have the same effect, although the property 
is in the hands of the mortgagee. [R. C. 1905, § 5897; Civ. C. 1877, § 1481; 
R. C. 1895, § 4448.] 


Failure to give notice under mortgage clause agreement of material changes in prop- 
sa | will avoid policy. Ormsby v. Ins. Co., 5 S. D. 72, 58 N. W. 301. 
iability of mortgagee for premium. St. Paul Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 
702 


Mortgagee to whom policy is made payable may sue alone where his claims exceed 
amount of insurance. Travelers’ Ins. Co. v. Ins. Co., 1 N. D. 151, 45 N. W. 703. 
Application of proceeds of insurance on mortgaged premises. 118 Am. St. Rep. 968. 
Forfeiture of insurance as against mortgagees for breaches of condition. 58 Am. St. 
. 667, 
ights of mortgagee under an insurance on the mortgaged property. 54 Am. Dec. 693. 
§ 6465. Same. New contract. If an insurer assents to the transfer of an 
insurance from a mortgagor to a mortgagee and at the time of his assent 
imposes further obligations on the assignee, making a new contract with 
him, the acts of the mortgagor cannot affect his right. [R. C. 1905, § 5898; 
Civ. C. 1877, § 1482; R. C. 1899, § 4449.] 


ARTICLE 4.— INSURABLE INTEREST. 


§ 6466. Defined. Every interest in the property, or any relation thereto, 
or liability in respect thereof of such a nature that a contemplated peril 
might directly damnify the insured is an insurable interest. [R. C. 1905, 
§ 5899; Civ. C. 1877, § 1483; R. C. 1899, § 4450.] 

What is insurable interest in property. 7 Am. Dec. 42; 20 Am. Dec. 510. 
: aece interest in unfinished building during its construction by a contractor. 43 

of sole and absolute owner of building and land not belonging to him. 38 
L.R.A.(N.S.) 429. 

——of one secondarily liable on an obligation, in property primarily charged with 
the same. 9 LR.A.(NS.) 490. 

——of tenant in leased property. 42 L.R.A.(N.S.) 135. 

——of husband in wife’s property, or that in which she is interested. 66 L.R.A. 658. 

§ 6467. Classified. An insurable interest in property may consist in: 

1. An existing interest. 

2. An inchoate interest founded on an existing interest; or, 

38. An expectancy coupled with an existing interest in that out of which 
the expectancy arises. [R. C. 1905, § 5900; Civ. C. 1877, § 1484; R. C. 1899, 
§ 4451. ] 

§ 6468. Carrier or depositary has. A carrier or depositary of any kind 
has an insurable interest in a thing held by him as such to the extent of its 
value. [R. C. 1905, § 5901; Civ. C. 1877, § 1485; R. C. 1899, § 4452.] 
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§ 6469. Contingent or expectant interest not. A mere contingent or ex- 
pectant interest in anything, not founded on an actual right to the thing, 
nor upon valid contract for it, is not insurable. [R. C. 1905, § 5902; Civ. C. 
1877, § 1486; R. C. 1899, § 4453.) 

§ 6470. Measure of. The measure of an insurable interest in property 
is the extent to which the insured might be damnified by loss or injury thereof. 
[R. C. 1905, § 5903; Civ. C. 1877, § 1487; R. C. 1899, § 4454.] 
6471. Insurance without interest void. The sole object of insurance is 
the indemnity of the insured and if he has no insurable interest the contract 


is void. [R. C. 1905, § 5904; Civ. C. 1877, § 1488; R. C. 1899, § 4455.] . 
Insurable interest in the life of another, and necessity of. 57 Am. Dec. 93; 46 Am. 
Rep. 189; 52 Am. Rep. 135; 58 Am. Rep. 852; 128 Am. St. Rep. 302. 
en life insurance regarded as wagering contract because of the smal] insurable 
interest. 60 Am. Rep. 729. 
Insurance “for whom it may concern.” 16 Am. Dec, 323. ; 
_ § 6472. When interest must exist. An interest insured must exist when the 
imsurance takes effect and when the loss occurs, but need not exist in the 


meantime. R. C. 1905, § 5905; Civ. C. 1877, § 1489; R. C. 1899, § 4456.] 
Company not liable if insured had no interest in insured property at time of loss. 
are v. Ins. Co., 4 N. D. 565, 62 N. W. 642; Ormsby v. Ins. Co., 5 8. D. 72, 58 N. W. 
Immaterial variance as to incumbrance, value or size of property will not vitiate 
policy. McNamara v. Ins. Co., 1 8. D. 342, 47 N. W. 288. 
When insurable interest must exist under fire policies. 52 L.R.A. 330. 


§ 6473. When change of interest suspends insurance. Except in the cases 
specified in the next five sections and in the cases of life, accident and health 
insurance, a change of interest in any part of a thing insured, unaccompanied 
by a corresponding ehange of interest in the insurance, suspends the insurance 
to an equivalent extent, until the interest in the thing and the interest in the 
insurance are vested in the same person. [R. C. 1905, § 5906; Civ. C. 1877, 


§ 1490; R. C. 1899, § 4457.] 
When sale or alienation of property avoids insurance. 28 Am. Dec. 154. 


§ 6474. Change after loss does not affect. A change of interest in a thing 
insured after the occurrence of an injury which results in a loss does not affect 
the right of the insured to indemnity for the loss. [R. C. 1905, § 5907; Civ. C. 
1877, § 1491; R. C. 1899, § 4458.] 

§ 6475. Change in one of several things. A change of interest in one or 
more of several distinct things insured by one policy does: not avoid the 
insurance as to the others. [R. C. 1905, § 5908; Civ. C. 1877, § 1492; RB. C. 
1895, § 4459.) 

§ 6476. Incumbrance or reinsurance of one of several things. The procure- 
ment of any other contract of insurance upon or the incumbrance of one or 
more of the several distinct things insured by one policy does not render void 
any insurance upon the things not covered by such other contract of insur- 
ance or incumbrance; but in case of loss or damage such an amount shall be 
deducted from the insurance as the value of the property so incumbered or 
doubly insured bears to the value of all the property covered by the policy. 
Any agreement made to waive the provisions of this or the preceding section 


is void. [R. C. 1905, § 5909; R. C. 1895, § 4460.] 
Policy covering building and personal property, having separate amounts on each, 
must be treated as two separate policies. First Nat. Bank v. German American Ins. 
Co., 23 N. D. 139, 38 L.R.A.(N.8.) 213, 134 N. W,. 873. 
Mortgage as terminating insurable interest in property. 38 L.R.A. 562. 


§ 6477. Change of interest by death. A change of interest by will or suc- 
cession on the death of the insured does not avoid an insurance; and his interest 
in the insurance passes to the person taking his interest in the thing insured. 
[R. C. 1905, § 5910; Civ. C. 1877, § 1493; R. C. 1899, § 4461.] 

§ 6478. Change among joint owners. A transfer of interest by one of sev- 
eral partners, joint owner or owners in common who are jointly insured to the 
others does not avoid an insurance, even though it has been agreed that the 
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insurance shall cease upon an alienation of the thing insured. ([R. C. 1905, 
§ 5911; Civ. C. 1877, § 1494; R. C. 1899, § 4462.] 


Whether sale by one partner to another, whether amounts to change of title. 49 
Am. ‘Rep. 22; 52 Am. Rep. 442. 


§ 6479. Stipulation of interest void. Every stipulation in a policy of insur- 
ance for the payment of loss whether the person insured has or has not any 
interest in the property insured or that the policy shall be received as proof 
of such interest and every policy executed by way of gaming or wagering is 
void. [R. C. 1905, § 5912; Civ. C. 1877, § 1494; R. C. 1899, § 4463.] 


ARTICLE 5.— CONCEALMENT AND REPRESENTATION. 


§ 6480. Concealment defined. A neglect to communicate that which a 
party knows and ought to communicate is called a concealment. ([R. C. 1905, 
§ 5913; Civ. C. 1877, § 1495; R. C. 1899, § 4464.] 


Concealment of facts by insured in case of Lloyds policies. 55 L.R.A. 201. 
Duty to notify insurer of facts which develop after submission of application, but 
before delivery of policy or certificate. 39 L.R.A.(N.S.) 951. 


§ 6481. Rescission on account of. A concealment, whether intentional or 
unintentional, entitles the injured party to rescind a contract of insurance. 
[R. C. 1905, § 5914; Civ. C. 1877, § 1496; R. C. 1899, § 4465.] 


When concealment or misrepresentations avoid insurance. 35 Am. Rep. 62% 

§ 6482. Mutual disclosures. Each party to a contract of insurance must 
communicate to the other in good faith all facts within his knowledge which 
are or which he believes to be material to the contract and which the other 
has not the means of ascertaining and as to which he makes no warranty. 
{R. C. 1905, § 5915; Civ. C. 1877, § 1497; R. C. 1899, § 4466.] 

§ 6483. What not bound to disclose. Neither party to a contract of insur- 
ance is bound to communicate information of the matters following, except in 
answer to the inquiries of the other: : 

1. Those which the other knows. 

2. Those which in the exercise of ordinary care the other ought to know 
and of which the former has no reason to suppose him ignorant. 

3. Those of which the other waives communication. 

4. Those which prove or tend to prove the existence of a risk excluded by a 
warranty and which are not otherwise material; and, 

5. Those which relate to a risk excepted from the policy and which are not 
otherwise material. [R. C. 1905, § 5916; Civ. C. 1877, § 1498; R. C. 1899, 
§ 4467.) 

§ 6484. How materiality determined. Materiality is to be determined not 
by the event, but solely by the probable and reasonable influence of the facts 
upon the party to whom the communication is due in forming his estimate of 
the disadvantages of the proposed contract or in making his inquiries. [R. C. 


1905, § 5917; Civ. C. 1877, § 1499; R. C. 1899, § 4468. 
Materiality of representation. Waterbury v. Ins. Co., 6 D. 468, 43 N. W. 697. 


§ 6485. Presumption of knowledge. Each party to a contract of insurance 
is bound to know all the general causes which are open to his inquiry, equally 
with that of the other and which may affect either the political or material 
perils contemplated and all general usages of trade. [R. C. 1905, § 5918; Civ. 
C. 1877, § 1500; R. C. 1899, § 4469.] 

§ 6486. Right to information waived. The right to information of material 
facts may be waived, either by the terms of insurance, or by neglect to make 
inquiries as to such facts, when they are distinctly implied in other facts of 
which information is communicated. [R. C. 1905, § 5919; Civ. C. 1877, § 1501; 
R. C. 1899. § 4470. ] 


Life insurance agents accepting insurance when they know answers in the applica- 
tion are false. 7 Am. Rep. 128. ” 
§ 6487. Information as to interest. Information of the nature or amount 


of the interest of one insured need not be communicated unless in answer to 
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inquiry, except as prescribed by section 6504. [R. C. 1905, § 5920; Civ. C. 
1877, § 1502; R, C. 1899, § 4471. 


ause avoiding gaan in case property is incumbered not waived by insurer’s neglect 
to make inquiry if such incumbrance is a chattel mortgage. Harding v. Ins. Co., 10 
8. D. 64, 71 N. W. 755. 

How far an undivided interest in property is a complete or full ownership for the 
purposes of insurance. 18 L.R.A. 481. 

endee under executory contract as owner, where vendor holds legal title. 20 

L.R.A.(N.S.) 775. 

Retention of policy as waiver of mistake or fraud as to state of title. 67 L.R.A. 731. 

Effect of insurance broker’s knowledge as to title. 38 L.R.A.(N.S.) 637. 

Conclusiveness of statements as to ownership, etc., in proof of Joss. 44 L,R.A. &59. 


§ 6488. Rescission for fraudulent concealment. An intentional and fraudu- 
lent omission on the part of one insured to communicate information of matters 
proving or tending to prove the falsity of a warranty entitles the insurer to 
rescind. [R. C. 1905, § 5921; Civ. C. 1877, § 1503; R. C. 1899, § 4472.] 

§ 6489. Matters of opinion. Neither party to a contract of insurance is 
bound to communicate even upon inquiry information of his own judgment 
upon the matters in question. [R. C. 1905, § 5922; Civ. C. 1877, § 1504; R. C. 
1899, § 4473.] 

§ 6490. Form of representation. A representation may be oral or written. 
{R. C. 1905, § 5923; Civ. C. 1877, § 1505; R. C. 1899, § 4474.] 

§ 6491. When may be made. A representation may be made at the same 
time with issuing the policy or before it. [R. C. 1905, § 5924; Civ. C. 1877, 
§ 1506; R. C. 1899, § 4475.] 

§ 6492. Rules of interpretation. The language of a representation is to be 
interpreted by the same rules as the language of contracts in general. [(R. C. 
1905, ee Civ. C. 1877, § 1507; R. C. 1899, § 4476.] 

ailure to build a chimney as promised will not avoid policy. Waterbury ¢. Ins. Co, 
6 D. 468, 43 N. W. 697. 
Warranties and representations and their effect. 16 Am. Dec. 462; 59 Am. Rep. 616. 


§ 6493. What deemed promise. A representation as to the future is to be 
deemed a promise, unless it appears that it was merely a statement of belief 
or expectation. [R. C. 1905, § 5926; Civ. C. 1877, § 1508; R. C. 1899, § 4477.] 

§ 6494. Cannot qualify contract; may, implied warranty. A representation 
cannot be allowed to qualify an express provision in a contract of insurance; 
but it may qualify an implied warranty. [R. C. 1905, § 5927; Civ. C. 1877, 
§ 1509; R. C. 1899, § 4478.] 

§ 6495. When may be withdrawn. A representation may be altered or 
withdrawn before the insurance is effected, but not afterwards. [R. C. 1905, 
§ 5928; Civ. C. 1877, § 1510; R. C. 1899, § 4479.] 

§ 6496. Time to which refers. The completion of the contract of insurance 
is the time to which a representation must be presumed to refer. [R. C. 1905, 
§ 5929; Civ. C. 1877, § 1511; R. C. 1899, § 4480.] 

§ 6497. On information and belief. When a person insured has no per- 
sonal knowledge of a fact, he may nevertheless repeat information which 
he has upon the subject and which he believes to be true with the explanation 
that he does so on the information of others, or he may submit the information 
in its whole extent to the insurer; and in neither case is he responsible for 
its truth, unless it proceeds from an agent of the insured whose duty it is to 
give the intelligence. [R. C. 1905, § 5930; Civ. C. 1877, § 1512; R. C. 1899, 
§ 4481.] 

§ 6498. When deemed false. A representation is to be deemed false when 
the facts fail to correspond with its assertions or stipulations. [R. C. 1905, 
§ 5931: Civ. C. 1877, § 1513; R. C. 1899, § 4482.] 

§ 6499. Effect of falsity. If a representation is false in a material point, 
whether affirmative or promissory, the injured party is entitled to rescind 
the contract from the time when the representation becomes false. [R. C. 
1905, § 5932; Civ. C. 1877, § 1514; R. C. 1899, § 4483.] 


Life insurance agents accepting insurance when they know answers in the applica- 
tion are false. 7 Am. Rep, 128. 
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Right of insured to return of premium where policy is void or voidable because of 
misrepresentations on his part. 32 L.R.A.(N.S.) 298. 


§ 6500. How materiality determined. The materiality of a representation 
is determined by the same rule as the materiality of a concealment. ([R. C. 
1905, § 5933; Civ. C. 1877, § 1515; BR. C. 1899, § 4484.] 

§ 6501. When not material. No oral or written misrepresentation made in 
the negotiation of a contract or policy of insurance by the insured or in his 
behalf shall be deemed material or defeat or avoid the policy or prevent its 
attaching, unless such misrepresentation is made with actual intent to deceive, 
or unless the matter misrepresented increased the risk of loss. [R. C. 1905, 


§ 5934; R. C. 1895, § 4485.] 
Misrepresentation referred to in statute includes statements in ape ications for in- 
surance, called warranties, by law of insurance. Soules v. Brotherhood of American 
Yeomen, 19 N. D. 23, 120 N. W. 760. 


§ 6502. Modification. Rescission. The provisions of this article apply as 
well to a modification of a contract of insurance as to its original formation. 
Whenever a right to rescind a contract of insurance is given to the insured 
by any provision of this chapter such right may be exercised at any time 
previous to the commencement of an action on the contract. [R. C. 1905, 
§ 5935; Civ. C. 1877, § 1516; R. C. 1899, § 4486.] 


ARTICLE 6.— THE PoOLIcy. 


§ 6503. Defined. The written instrument in which a contract of insurance 
is set forth is called a policy of insurance. ([R. C. 1905, § 5936; Civ. C. 1877, 
§ 1517; B. C. 1899, § 4487.] 

§ 6504. What must specify. A policy of insurance must specify: 

1. The parties between whom the contract is made. 

2. The rate of premium. 

3. The property or life insured. 

4. The interest of the insured in property insured, if he is not the absolute 
owner thereof. 

5. The risks insured against; and, 

6. The period during which the insurance is to continue. [R. C. 1905, 


§ 5937; Civ. C. 1877, § 1518; R. C. 1899, ; 4488. ] 
As to similar provision in Cal. Civ. Code, § 2587, see Davis v. Phenix Ins. Co., 
111 Cal. 409, 43 Pac. 1115. 
4. Effect of bond for title to defeat unconditional and sole ownership. 2 L.R.A.(N.S.) 
§12 


Vendor’s lien as affecting sole and unconditional ownership. 7 L.R.A.(N.S.) 627. 

Failure to record conveyance to insured as affecting his “sole and unconditional own- 
ership.” 22 L.R.A.(N.S.) 732. 

Title, for purpose of insurance, of house on government land under homestead entry, 
as within sole and unconditional ownership clause in insurance policy. 8 L.R.A.(N.S.) 903. 

Want of title to land where insured is sole and absolute owner of building. 38 
L.R.A.(N.S.) 427. 

§ 6505. Applied only to interest. When the name of the person intended to 
be insured is specified in a policy, it can be applied only to his own proper 
interest. [R. C. 1905, § 5938; Civ. C. 1877, § 1519; BR. C. 1899, § 4489.] 

§ 6506. Insurance by trustee or agent. When an insurance is made by an 
agent or trustee, the fact that his principal or beneficiary is the person really 
insured may be indicated by describing him as an agent or trustee or by other 
general words in the policy. ([R. C. 1905, § 5939; Civ. C. 1877, § 1520; R. C. 
1899, § 4490. ] 

§ 6507. Terms govern joint or common interest. To render an insurance 
effected by one partner or part owner, applicable to the interest of his copart- 
ners or of other part owners, it is necessary that the terms of the policy should 
be such as are applicable to the joint or common interest. [R. C. 1905, § 5940; 
Civ. C. 1877, § 1521; R. C. 1899, § 4491.] 

§ 6508. Only person intended may claim benefit. When the description of 
the insured in a policy is so general that it may comprehend any person or 
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any class of persons, he only can claim the benefit of the policy who can show 
that it was intended to include him. [R. C. 1905, § 5941; Civ. C. 1877, § 1522; 
R. C. 1899, § 4492.] 

Insuring under an assumed name. Pollard v. Ins. Co., 1 S. D. 570, 47 N. W. 1060. 

Condition rendering policy void on procuring additional insurance without consent of 
company cannot be waived by agent whose agency has expired. Smith v. Ins. Co., 6 
D. 433, 43 N. W. 810. 

Representations in application signed by agent disregarded. South Bend Toy Co. v. 
Ins. Co., 2 S. D. 17, 48 N. W. 310. 

Knowledge of facts by agent may be a waiver. Lyon v. Ins. Co., 6 D. 67, 50 N. W. 483. 

Devesture of title by sheriff's deed being proved it is error to allow plaintiff to show 
deed to be void. Tierney v. Ins. Co., 4 N D. 565, 62 N. W. 642. 

Failure of mortgagee to notify company of changes in condition of property. Ormsby 
v. Ins. Co., 5 S. D. 72, 58 N. W. 301. 

False statements in eppacnen and medical examination for life insurance constitute 
breach of warranty. udson v. Legion of Honor, 7 S. D. 214, 63 N. W. 911. 

§ 6509. Benefit of any owner. A policy may be so framed that it will inure 
to the benefit of whomsoever during the continuance of the risk may become 
the owner of the interest insured. ([R. C. 1905, § 5942; Civ. C. 1877, § 1523; 
R. C. 1899, § 4493. ] 

§.6510. Transfer suspends. The mere transfer of a thing insured does not 
transfer the policy, but suspends it until the same person becomes owner of 
both the policy and the thing insured. [R. C. 1905, § 5943; Civ. C. 1877, 
§ 1524; R. C. 1899, § 4494.] | 

§ 6511. Classified. A policy is either open or valued. [R. C. 1905, § 5944; 
Civ. C. 1877, § 1525; R. C. 1899, § 4495.] 

§ 6512. Open. An open policy is one in which the value of the thing insured 
is not agreed upon, but is left to be ascertained in case of loss. [R. C. 1905, 
§ 5945; Civ. C. 1877, § 1526; R. C. 1899, § 4496.] : 

§ 6513. Valued. A valued policy is one which expresses on its face an 
agreement that the thing insured shall be valued at a specified sum. [R. C. 
1905, § 5946; Civ. C. 1877, § 1527; R. C. 1899, § 4497.] 

Under standard policy, value of real property on total loss is conclusively fixed by 
total of all insurance written therein which is amount of poliey and concurrent insur- 
ance. Lawver v. Globe Mut. Ins. Co., 25 8S. D. 549, 127 N. W. 615. 

§ 6514. Running. A running policy is one which contemplates successive 
insurances and which provides that the object of the policy may be from 
time to time defined, especially as to the subjects of insurance, by additional 
statements or indorsements. [R. C. 1905, § 5947; Civ. C. 1877, § 1528; R. C. 
1899, § 4498.] 

§ 6515. Receipt for premium. Effect of. An acknowledgment in a policy 
of the receipt of premium is conclusive evidence of its payment so far as to 
make the policy binding, notwithstanding any stipulation therein that it shall 
not be binding until the premium is actually paid. [R. C. 1905, § 5948; Civ. 
C. 1877, § 1529; R. C. 1899, § 4499.] 

Is not unconstitutional because it declares that receipt of premium acknowledged in 
policy is conclusive evidence of payment. Peever Mercantile Co. v. State Mut. F. Ins. 
Co., 25 S. D. 406, 127 N. W. 559. 

Insurance company acknowledging receipt of premium in renewal policy cannot deny 
same in action on policy. Peever Mercantile Co. v. State Mut. F. Asso., 23 S. D. 
1, 119 N. W. 1008. 

Insurance company cannot be permitted to show that actual date of issuance of 
policy was of later date than date recited in policy, where policy acknowledges receipt of 
are Harrington v. Mutual L. Ins. Co., 21 N. D. 447, 34 L.R.A.(N.S.) 373, 131 


Policy becomes binding on its delivery to insured, though it contains condition that 
policy shall not take effect until actual payment of first premium. Chasse v. Bankers’ 

eserve Fund L. Ins. Co., 27 S. D. 70, 129 N. W. 568. 

Waiver of conditions requiring payment of premium before delivery of policy. 57 
Am. Rep. 514. 

As to similar provision in Cal. Civ. Code, § 2598, see Palmer v. Continental Ins. Co., 
132 Cal. 68, 64 Pac. 97. 

§ 6516. Agreement not to transfer void. An agreement made before a loss 


not to transfer the claim of a person insured against the insurer after the loss 
1523 


§§ 6516--6521 CIVIL CODE. Insurance in General. 


oa a is void. [R. C. 1905, § 5949; Civ. C. 1877, § 1530; R. C. 1899, 
500. : 

§ 6517. Holder may surrender for cancellation. The holder of any policy 
of insurance against loss or damage to property by fire or other casualty 
hereafter issued by any insurance company doing business in this state may, 
notwithstanding any provision thereof or contract to the contrary, at any time 
surrender the same for cancellation; and upon such surrender the company 
issuing such policy shall retain or receive such proportion and not more of 
the premium paid or agreed to be paid as corresponds with the usual short 
rates upon term policies as adopted and maintained by the Minnesota and 
Dakota fire underwriters’ union of St. Paul, Minnesota, for the time the policy 
remained in foree. [R. C. 1905, § 5950; 1887, ch. 69, § 1; R. C. 1899, § 4501.] 

§ 6518. Notice necessary to forfeit. No such policy of insurance shall by 
virtue of any condition or provision thereof be forfeited, suspended or impaired 
for nonpayment of any note or obligation taken for the premium, or any part 
thereof, unless the insurer shall, not less than thirty days prior to the maturity 
of such premium, note or obligation, mail, postage prepaid, to the assured at 
his usual post office a notice, stating: 

1. The date when such note or obligation will become due. 

2. The amount of principal and interest that will then be due. 

3. The effect upon the policy of nonpayment. 

4. Such notice shall further inform the assured of his right at his own 
election either to pay in full and keep the policy in full force, or to terminate 
the insurance by surrendering the policy and paying such part of the whole 
premium as it shall have earned and must further state the amount which the 
assured is lawfully required to pay, or which on account of previous payment 
may be due him in case of his election to terminate the insurance on the day 
of the maturity of the premium, note or obligation. [R. C. 1905, § 5951; 1887, 
ch. 69, § 2; R. C. 1899, § 4502.] 


Notice to insured that yaaa note falls due on certain day not sufficient to forfeit 
policy for nonpayment of premium. Epiphany Catholic Church v. Ins. Co., 16 S. D. 
17, 91 N. W. 332. 

Notice mailed twenty-three days before premium note falls due is insufficient. 
Epiphany R. C. Church v. German Ins. Co., 16 S. D. 17, 31 N. W. 332. 

First and last days in computing time for notice of premiums. 49 L.R.A. 208. 

Mode of proving mailing of notice of maturity of premiums or assessments. 7 
L.R.A.(N.S.) 238. 

Necessity that notice of maturity of premiums or assessments sent through the mail 
be received. 7 L.R.A.(N.S.) 253. 

Effect of custom to give insured notice of maturity of premium where insured is not 
otherwise entitled to notice. 20 L.R.A.(N.S.) 1037. 


ARTICLE 7.— WARRANTIES. 


§ 6519. Classified. A warranty is either express or implied. [R. C. 1905, 
§ 5952; Civ. C. 1877, § 1531; R. C. 1899, § 4503.] . 
Policy of insurance cannot be avoided after loss where premium was received with 
full knowledge of facts. Leisen v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 30 
L.R.A.(N.S.) 539, 127 N. W. 837. } 
Warranties and representations and their effect. 16 Am. Dec. 462; 59 Am. Rep. 816. 
§ 6520. No form necessary. No particular form of words is necessary to 
create a warranty. ([R. C. 1905, § 5953; Civ. C. 1877, § 1532; R. C. 1899, 
§ 4504.) 
Warranties in case of Lloyds policies. 55 L.R.A. 202. 
When may statements be regarded as representations, although expressly denominated 
in the policy as warranties. 11 L.R.A.(N.S.) 981. 
When answers concerning watchmen deemed to be warranties. 33 Am. Rep. 832. 
§ 6521. Express, must be written. Every express warranty made at or 
before the execution of a policy must be contained in the policy itself, or in 
another instrument signed by the insured and referred to in the policy as 
making a part of it. [R. C. 1905, § 5954; Civ. C. 1877, § 1533; R. C. 1899, 


§ 4505.] 
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§ 6522. To what time may relate. A warranty may relate to the past, the 
present, the future or to any or all of these. [R. C. 1905, § 5955; Civ. C. 1877, 
§ 1534; R. C. 1899, § 4506. ] 

§ 6523. What statement of fact is express warranty. A statement in a 
policy of a matter relating to the person or thing insured or to the risk as a 
fact is an express warranty thereof. [R. C. 1905, § 5956; Civ. C. 1877, § 1535; 
R. C. 1899, § 4507. ] 

Policy of insurance cannot be avoided after loss where premium was received with 
full knowledge of facts. Leisen v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 30 
L.R.A.(N.S.) 539, 127 N. W. 837. 

On representations and promises made in application for policy as immaterial be- 
cause policy does comply with this section. Farmers’ & M. State Bank v. United States 
Fidelity & G. Co., 28 S. D. 315, 36 L.R.A.(N.S.) 1152, 133 N. W. 247. 

As to similar provision in Cal. Civ. Code, § 2607, see National Bank v. Union Ins. 
Co., 88 Cal. 497, 22 Am. St. Rep. 324, 26 Pac. 509. 

§ 6524. Statement of intention a warranty. A statement in a policy, which 
imports that it is intended to do or not to do a thing which materially affects 
the risk, is a warranty that such act or omission shall take place. [R. C. 
1905, § 5957; Civ. C. 1877, § 1536; R. C. 1899, § 4508.] 

§ 6525. As to future, when need not be fulfilled. When before the time 
arrives for the performance of a warranty relating to the future a loss insured 
against happens or performance becomes unlawful at the place of the contract 
or impossible, the omission to fulfill the warranty does not avoid the policy. 
[R. C. 1905, § 5958; Civ. C. 1877, § 1537; R. C. 1899, § 4509.] 

§ 6526. Rescission for violation of material. The violation of a material 
warranty or other material provision of a policy on the part of either party 
thereto entitles the other to rescind. [R.C. 1905, § 5959; Civ. C. 1877, § 1538; 
R. C. 1899, § 4510.] 

§ 6527. What avoids policy. A policy may declare that a violation of speci- 
fied provisions thereof shall avoid it; otherwise the breach of an immaterial 
provision does not avoid the policy. [R. C. 1905, § 5960; Civ. C. 1877, § 1539; 
R. C. 1899, § 4511.] 


Forfeiture waived by demanding judgment for premium note. Johnson v. Ins. Co., 
1 N. D. 167, 45 N. W. 799. 


Undisclosed incumbrances will avoid policy. Peet v. Ins. Co., 7 S. D. 410, 64 N. W. 206. 

Policy of insurance cannot be avoided after loss where premium was received with 
full knowledge of facts. Leisen v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 30 
L.R.A.(N.S.) 539, 127 N. W. 837. 

§ 6528. Breach without fraud. A breach of warranty without fraud merely 
exonerates an insurer from the time that it occurs, or when it is broken in its 
inception, prevents the policy from attaching to the risk. [R. C. 1905, § 5961; 
Civ. C. 1877, § 1540; R. C. 1899, § 4512.) 

Policy of insurance cannot be avoided after loss where premium was received with 


full knowledge of the facts Leisen v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 30 
L.R.A.(N.S.) 539, 127 N. W. 837. 


ARTICLE 8.— PREMIUM. 


§ 6529. When premium payable. An insurer is entitled to the payment of 
the premium as soon as the thing insured is exposed to the peril insured 
against. [R. C. 1905, § 5962; Civ. C. 1877, § 1541; R. C. 1899, § 4513.] 


What amounts to waiver of payment of premium. 29 Am. Rep. 777. 
As to similar provision in Cal. Civ. Code, § 2616, see Joshua Hendy Mach. Works 
v. American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac. 1018. 


§ 6530. When insured entitled to return. A person insured is entitled to a 
return of premium as follows: 

1. To the whole of the premium if no part of his interest in the thing insured 
is exposed to any of the perils insured against. 

2. When the insurance is made for a definite period of time and the insured 
surrenders his policy, to such proportion of the premium as corresponds with 
the unexpired time after deducting from the whole premium any claim for 
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loss or damage under the policy which has previously accrued. [R. C. 1905, 
§ 5968; Civ. C. 1877, § 1542; R. C. 1899, § 4514.] 
Premium note past due is collectible though policy is void while due and unpaid. St. 
Paul Ins. Co. v. Coleman, 6 D. 458, 43 N. W. 693; St. Paul Ins. Co. v. Neidecken, 6 D. 
494, 43 N. W. 696; Johnson v. Ina. Co., 1 N. D. 167, 56 N. W. 799. 
Breach of agreement of insurer to make loan on policy as justifying rescission and 
recovery of premiums by insured. 30 L.R.A.(N.8.) 1202. 
Right of insured to return of apa where insurer seeks rescission on ground of 
misrepresentation by insured. 32 L.R.A.(N.S.) 299. 
As to similar provision in Cal. Civ. Code, § 2617, see Joshua Hendy Mach. Works v. 
American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac. 1018. 


§ 65381. Premium defined. The term premium within the meaning of sec- 
tions 6517, 6518 and 6530 includes policy fees in excess of two dollars on any 
one policy and all other sums of money paid or agreed to be paid in considera- 
tion of the policy of insurance. [R. C. 1905, § 5964; 1887, ch. 69, § 3; BR. C. 
1899, § 4515.] : 

§ 6532. Return when insurance voidable. A person insured is entitled to 
a return of the premium when the contract is voidable on account of the fraud 
or misrepresentation of the insurer or on account of facts of the existence 
of which the insured was ignorant without his fault; or when by any default 
of the insured other than actual fraud, the insurer never incurred any liability 


under the policy. [R. C. 1905, § 5965; Civ. C. 1877, § 1543; BR. C. 1899, § 4516.] 

Return of assessment on benefit certificate proving void for fraud. 3 L.R.A.(N.S.) 114. 

Right of insured to return of premium where policy is void or voidable because of 
misrepresentations on his part. 32 L.R.A.(N.S.) 298. 


§ 6533. Not entitled to return. If a peril insured against has existed and 
the insurer has been liable for any period, however short, the insured is not 
entitled to a return of premium so far as that particular risk is concerned, 
unless the insurance was for a definite period of time, in which case he is 
entitled to a proportionate return under sections 6517 and 6530. ([R. C. 1905, 
§ 5966; Civ. C. 1877, § 1544; R. C. 1895, § 4517.] 

§ 6534. Return in over insurance by several. In case of an over insurance 
by several insurers the insured is entitled to a ratable return of the premium, 
proportioned to the amount by which the aggregate sum insured in all the 
policies exceeds the insurable value of the thing at risk. [R. C. 1905, § 5967; 
Civ. C. 1877, § 1545; R. C. 1899, § 4518.] 

§ 6535. Contribution to return. When an over insurance is effected by 
simultaneous policies the insurers contribute to the premium to be returned 
in proportion to the amount insured by their respective policies. [R. C. 1905, 
§ 5968; Civ. C. 1877, § 1546; R. C. 1899, § 4519.] 

§ 6536. Same. When an over insurance is effected by successive policies, 
those only contribute to a return of the premium who are exonerated by prior 
insurances from the liability assumed by them and in proportion as the sum 
for which the premium was paid exceeds the amount for which on account of 
prior insurance they could be made liable. [R. C. 1905, § 5969; Civ. C. 1877, 
§ 1547; R. C. 1899, § 4520.] 

ARTICLE 9.— Loss. 


§ 6537. When insurer liable. An insurer is liable for a loss of which a 
peril insured against was the proximate cause, although a peril not contem- 
plated by the contract may have been a remote cause of the loss; but he is not 
liable for a loss of which the peril insured against was only a remote cause. 
[R. C. 1905, § 5970; Civ. C. 1877, § 1548; R. C. 1899, § 4521.] 

Losses for which insurer is liable. 36 Am. St. Rep. 852. 

What included in fire, loss by. 45 Am, Dec. 657; 23 Am. St. Rep. 915; 133 Am. St. 
Rep. 1087. 

What is proximate cause of loss. 36 Am. St. Rep. 852. 

Custom to pay certain class of losses as affecting liability of insurer for such a 
loss not covered by the policy. 19 L.R.A.(N.S.) 421. 

Retention of policy as waiver of mistake or fraud of insurer or agent as to provisions 
as to risks insured against. 67 L.R.A. 711. 

Loss by lightning. 26 L.R.A. 267. 
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Loss caused by excessive heat, smoke or soot from heating apparatus without actual 
ignition. 25 L.R.A.(N.S.) 501. 

Meaning of “ cyclone,” “tornado,” or other kind of wind storm, in an insurance policy. 
8 L.R.A.(N.S.) 308. 

Liability of insurer for fire caused by earthquake. 21 L.R.A.(N.S.) 103. 

Loas by theft during fire. 35 L.R.A.(N.S.) 892. 

Liability of insurer for property destroyed by mob or Gnring riot. 20 L.R.A.(N.S.) 277. 

Scope and effect of provision exempting insurer from loss caused by military or 
usurped tabs or order of civil authority, ete. 36 L.R.A.(N.S.) 1155. 

Fall of building clause in fire insurance policies. 32 L.R.A.(N.S.) 604. 

Liability of insurer for loss caused by explosion. 19 L.R.A, 594; 38 L.R.A.(N.8.) 474. 

Explosion clause in fire insurance policy. 32 L.R.A.(N.S.) 607. 

Effect of escape and explosion of gas upon liability of insurer 29 L.R.A. 359. 

What constitutes an accident within accident policy. 30 L.R.A. 206; 54 Am. Rep. 
302; 8 Am. St. Rep. 763. 

Injury to insured by act of his own while asleep, as an accident. 1 L.R.A.(N.S.) 422. 

Rupture of blood vessel as an accident within accident insurance policy. 19 
L.R.A,.(N.S.) 1206. 

Words “ sane or insane ” or other words relating to mental condition in suicide clause 
in policy as referring to pure accident. 17 L.R.A.(N.S.) 261. 

revious diseased condition as affecting liability for death or injury from accident. 

34 L.R.A.(N.S.) 445. 

Liability under accident policy for condition caused by external infection without 
cut or abrasion. 42 L.R.A.(N.E.) 140. 

—— for death by drowning. 42 L.R.A.(N.S.) 631. 
for sickness or death caused by blood poisoning. 5 L.R.A.(N.S.) 926. 
for death from asphyxiation. 30 L.R.A. 212; 2 L.R.A.(N.S.) 168. 
for death or injury caused by medical treatment. 26 L.R.A.(N.S.) 1004. 

aaa injury or disability resulting from exertion or strain. 42 L.R.A.(N.8.) 562; 
2 B. R. C, 367. 

Risks covered by insurance against sunstroke. 6 L.R.A.(N.S.) 609. 

May death or injury from substance taken internally be deemed to have been caused: 
by external means. 30 L.R.A.(N.S.) 1181. 

Death from suicide as one caused by external, violent and accidental means. 7 
L.R.A.(N.S.) 223. 

Applicability of oe in accident insurance policy exempting insurer in case of 
accident on railroad trains. 22 L.R.A.(N.S.) 1255. 

Scope of provision exempting insurer, or limiting its liability, when insured is injured 
on “ roadbed ” of railroad company. 8 L.R.A.(N.S.) 970. 

Boarding or alighting from moving train as defense under general provisions as to 
sa eo to danger. 10 L.R.A.(N.S.) 957. 

cope and construction of provision for indemnity in case of injury while riding in 

or on a public conveyance. 37 L.R.A.(N.S.) 618. 

Death in known violation of law. 60 Am. St. Rep. 160. 

Death resulting from a criminal act. 21 Am. Rep. 542. 

Necessity that assured’s death be reasonable and legitimate consequence of violation 
of law, in order to relieve insurer. 13 L.R.A.(N.S.) 258. | 

Effect of the execution of insured for crime, on right to recover life or accident insur- 


ance. 14 L.R.A.(N.8.) 356. 

§ 6538. Liable for loss in rescuing. An insurer is liable when the thing 
amsured is rescued from a peril insured against that would otherwise have 
caused a loss, if in the course of such rescue the thing is exposed to peril, not 
insured against, which permanently deprives the insured of its possession in 
whole or in part; or when a loss is caused by efforts to rescue the thing insured 
from a peril insured against. [R. C. 1905, § 5971; Civ. C. 1877, § 1549; R. C. 
1899, § 4522.] 

§ 6539. Not liable for a peril excepted. When a peril is specially excepted 
in a contract of insurance, a loss which would not have occurred but for 
such peril is thereby excepted, although the immediate cause of the loss 


-was a peril which was not excepted. [R. C. 1905, § 5972; Civ. C. 1877, § 1550; 
R. C. 1899, § 4523.] 


Does general requirement as to external, violent and accidental means apply to a 


separate provision as to liability in case of death or injury from certain specified causes. 
27 L.R,A.(N.S.) 480. 


When death or injury may be deemed to have been caused by accidental means, though 
the voluntary act of insured was the primary cause thereof. 5 L.R.A.(N.S.) 657. 


§ 6540. Willful act exonerates; negligence not. An insurer is not liable 
for a loss caused by the willful act of the insured; but he is not exonerated 
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by the negligence of the insured or of his agents or others. [R. C. 1905, 


§ 5973; Civ. C. 1877, § 1551; R. C. 1899, § 4524.] 

Negligence of assured will not avoid policy. Angier v. Ins. Co., 10 S. D. 82, 71 N. W. 
761, 65 Am. St. Rep. 685. 

Policyholder cannot recover for loss of personal property where he did not exercise 
proper diligence to save same. First Nat. Bank v. German American Ins. Co., 23 N. D. 
139, 38 L.R.A.(N.S.) 213, 134 N. W. 873. 

_ Liability of insurance company in case of intentional destruction of property by 
insured. 17 L.R.A.(N.S.) 189. 

Voluntary exposure to unnecessary danger within meaning of accident insurance 
policy. 40 L.R.A. 432; 22 L.R.A.(N.S.) 779; 27 L.R.A.(N.S.) 1164; 40 L.R.A.(N.S.) 135; 
12 Am. St. Rep. 272; 139 Am. St. Rep. 699. 

Boarding or alighting from moving train as defense under general provision as to 
exposure to danger. 10 L.R.A.(N.S.) 957. 

As to similar provision in Cal. Civ. Code, § 2629, see Trojan Min. Co. v. Fireman’s 
Ins. Co., 67 Cal. 27, 7 Pac. 4; Sierra Mill. Smelting & Min. Co. v. Hartford F. Ins. Co., 
a eee fee 18 Pac. 267; McKenzie v. Scottish Union & Nat. Ing. Co., 112 Cal. 548, 

4 Pac. 922. 


ARTICLE 10.— NoTIcE oF Loss. 


§ 6541. Without unnecessary delay. In case of loss upon an insurance 
against fire an insurer is exonerated, if notice thereof is not given to him by 
some person insured, or entitled to the benefit of the insurance without 
unnecessary delay. [R. C. 1905, § 5974; Civ. C. 1877, § 1552; R. C. 1899, 
§ 4525.) 

Proof of loss in case of Lloyd’s policies. 55 L.R.A. 200. 
pia in giving notice of claim under employers’ indemnity policy. 47 L.R.A.(N.S.) 
14, 
Condition in burglary insurance policy as to notice and proofs of loss. 46 L.R.A.(N.S.) 
§71. 
Waiver by requiring further proofs of loss. 9 Am. St. Rep. 236. 

§ 6542. Only best proof in power required. When preliminary proof of 
loss is required by a policy the insured is not bound to give such proof as 
would be necessary in a court of justice; but it is sufficient for him to give 
the best evidence which he has in his power at the time. [R. C. 1905, § 5975; 
Civ. C. 1877, § 1553; R. C. 1899, § 4526.] 

Effect of false swearing in proofs of loss. 32 L.R.A.(N.S.) 453. 

Conclusiveness of proofs of loss as against insured or beneficiary. 44 L.R.A. 846. 

Furnishing proofs of loss not under oath as substantial compliance with policy re- 
quiring proofs under oath. 28 L.R.A.(N.S.) 651. 

Duty of insured to submit to examination and furnish information. 52 L.R.A. 424. 

§ 6543. Defects in, how waived. All defects in a notice of loss or in 
preliminary proof thereof which the insured might remedy and which the 
insurer omits to specify to him without unnecessary delay as grounds of 
objection are waived. [R. C. 1905, § 5976; Civ. C. 1877, § 1554; R. C. 1899, 
§ 4527.] 
Objection to proofs of loss come too late after suit brought. Fosmark v. Equitable F. 

Asso., 23 S. D. 102, 120 N. W. 777. 
Waiver of condition as to arbitration by accepting proof of loss. 15 L.R.A.(N.S.) 1073. 

§ 6544. Delay in, how waived. Delay in the presentation to an insurer 
of notice or proof of loss is waived, if caused by any act of his, or if he 
omits to make objections promptly and specifically upon that ground. 

[R. C. 1905, § 5977; Civ. C. 1877, § 1555; R. C. 1899, § 4528.] 
Evidence examined and held waiver. Johnson v. D. F. & M. Co., 1 N. D. 167, 45 
N. W. 799; Purcell v. St. P. F. & M. Co., 5 N. D. 100, 64 N. W. 943; Peet v. D. F. & 
M. Co., 1S. D. 462, 47 N. W. 532. 

An objection to the sufficiency of proof of loss on a pee ground is a waiver of 
all others. Enos v. St. P. F. & M. Co., 4 S. D. 639, 57 N. W. 919. 

Failure to make objection to proof until after expiration of time prescribed for making, 
held waiver of time. Angier v. W. Assurance Co., 10 S. D. 82, 71 N. W. 761. 

Making proof of loss may be waived by company’s adjuster. Hitchcock v. Insurance 


Co., 10 S. D. 271, 72 N. W. 898. 
Forfeiture by failure to furnish proofs of loss within a stipulated time. 18 L.R.A. 85. 


When delay in giving notice or making proof of death under policy of life insurance 
is excusable. 41 L.R.A.(N.S.) 285. 
When strict compliance with requirement as to time of notice in accident or health 
policy is excused. 18 L.R.A.(N.S.) 109; 27 L.R.A.(N.S.) 319. 
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Validity of provision of accident or health policy requiring notice of accident o1 
sickness within specified time. 18 L.R.A.(N.S.) 106. 

Nondevelopment of injury as affecting time for giving the notice required by an ac- 
cident insurance policy. 14 L.R.A.(N.S.) 503. 

Delay in giving notice of claim under employers’ indemnity policy. 38 L.R.A.(N.S.) 
62; 47 L.R.A.(N.S.) 1214. 

Presumption as to time of insured’s death after seven years’ absence. 26 L.R.A.(N.S.) 


94. 

§ 6545. Time in which to make. Blanks to be furnished. Upon notice 
of loss being given to the insurer on behalf of the insured or of a beneficiary 
under a policy of life insurance the insurer shall within twenty days after 
receipt of such notice furnish to the insured or beneficiary, as the case may 
be, a blank form of proof of loss and the insured shall have sixty days after 
such blank form is furnished in which to make such proof of loss; in case 
of life insurance the beneficiary shall have ninety days after receipt of such 
blank form in which to make such proof of loss. If the insurer shall fail to 
furnish such blank form of proof of loss within the time aforesaid he shal) 
be deemed to have waived such proof and any agreement made to waive the 
provisions of this section is void. [R. C. 1905, § 5978; R. C. 1895, § 4529.] 

§ 6546. Failure to furnish certificate of another. If a policy requires by 
way of preliminary proof of loss the certificate or testimony of another person 
than the insured, it is sufficient for the insured to use reasonable diligence 
to procure it and in case of the refusal of such person to give it, then to 
furnish reasonable evidence to the insurer that such refusal was not induced 
by any just grounds of disbelief in the facts necessary to be certified. [R. C. 
1905, § 5979; Civ. C. 1877, § 1556; R. C. 1899, § 4530.] 


Effect of failure of mortgagor to give notice or proof of loss upon right of mortgagee 
to recover under the policy. 14 L.R.A.(N.S.) 459. 


ARTICLE 11.— DOUBLE INSURANCE. 


§ 6547. Defined. A double insurance exists when the same person, 18 
insured by several insurers separately in respect to the same subject and 
interest. [R. C. 1905, § 5980; Civ. C. 1877, § 1557; R. C. 1899, § 4531.] 

Waiver of conditions against other insurance. 27 Am. Rep. 601. 

§ 6548. Contribution of insurers. In case of double insurance the several 
insurers are liable to pay losses thereon as follows: 

1. In fire insurance each insurer must contribute ratably towards the loss 
without regard to the dates of the several policies. 

2. In marine insurance the liability of the several insurers for a total 
loss, whether actual or constructive, when the policies are not simultaneous 
is in the order of the dates of the several policies, no liability attaching to 
a second or other subsequent policy, except as to the excess of the loss over 
the amount of all previous policies on the same interest. If two or more 
policies bear date upon the same day they are deemed to be simultaneous 
and the liability of insurers on simultaneous policies is to contribute ratably 
with each other. The insolvency of any of the insurers does not affect the 
proportionate liability of the other insurers. The liability of all msurers on 
the same marine interest for a partial or average loss is to contribute ratably. 
[R. C. 1905, § 5981; Civ. C. 1877, § 1558; R. C. 1899, § 4532.] 


Insurer is entitled to such interpretation of clause making policy void because of in- 
crease of hazard occasioned by insured as will include mortgage Lagi upon property 
by insured. Lawver v. Globe Mut. Ins. Co., 25 S. D. 549, 127 N. W. 615. 

Liability of successive insurers. 28 Am. Dec. 121. 


ARTICLE 12.— REINSURANCE. 


§ 6549. Defined. A contract of reinsurance is one by which an insurer 
procures a third person to insure him against loss or liability by reason of 
such original insurance. [R. C. 1905, § 5982; Civ. C. 1877, § 1559; R. C. 1899, 
§ 4533.) 


Reinsurance and the remedies of the parties thereunder. 45 Am. St. Rep. 442. 
Liability of reinsurer. 8 LR.A(NS) 845; 44 L.R.A.(N.S.) 317. 
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§ 6550. Disclosures required. When an insurer obtains reinsurance he 
must communicate all the representations of the original insurer and also 
all the knowledge and information he possesses, whether previously or subse- 
quently acquired, which is material to the risk. [R. C. 1905, § 5983; Civ. C. 
1877, § 1560; R. C. 1899, § 4534.) 

§ 6561. Contract of indemnity. A reinsurance is presumed to be a con-. 
tract of indemnity against liability and not merely against damage. [R. C. 
1905, § 5984; Civ. C. 1877, § 1561; R. C. 1899, § 4535.] 

§ 6552. Original insured no interest. The original insured has no interest 
in a contract of reinsurance. [R. C. 1905, § 5985; Civ. C. 1877, § 1562; B. C. 
1899, § 4536.] 


CHAPTER 78. 
MARINE INSURANCE. 


ARTICLE 1. DEFINITION OF MARINE INSURANOE, § 6553. 
2. INSURABLE INTEREST, §§ 6554-6560. 

3. CONCEALMENT, §§ 6561-6564. 

4. REPRESENTATIONS, §§ 6565, 6566. 

5. IMPLIED WARRANTIES, §§ 6567-6574. 

6. THE VOYAGE AND DEVIATION, §§ 6575-6580. 
%. Loss, §§ 6581-6591. 

8. ABANDONMENT, §§ 6592-6608. 

9, MEASURE OF INDEMNITY, §§ 6609-6619. 


ARTICLE 1. DEFINITION OF MARINE INSURANOE. 


§ 6553. Definition. Marine insurance is an insurance against risks con- 
nected with navigation to which a ship, cargo, freightage, profits or other 
insurable interest in movable property may be exposed during a certain 
voyage or a fixed period of time. [R. C. 1905, § 5986; Civ. C. 1877, § 1563; 
R. C. 1899, § 4537.] 


ARTICLE 2.— INSURABLE INTEREST. 


§ 6554. Owner always has. The owner of a ship has in all cases an 
insurable interest in it, even when it has been chartered by one who covenants 
‘to pay him its value in case of loss. [R. C. 1905, § 5987; Civ. C. 1877, § 1564; 
‘BR. C. 1899, § 4538.] 

§ 6555. Hypothecation reduces interest. The insurable iaterest of the 
owner of a ship hypothecated by bottomry is only the excess of its value 
over the amount secured by bottomry. ([R. C. 1905, § 5988; Civ. C. 1877, 
§ 1565; R. C. 1899, § 4539.] 

§ 6556. Freightage defined as to insurance. Freightage in the sense of 
a policy of marine insurance signifies all the benefit derived by the owner, 
either from the chartering of the ship or its employment for the carriage 
of his own goods or those of others. [R. C. 1905, § 5989; Civ. C. 1877, § 1566; 
R. C. 1899, § 4540.] 

§ 6557. Expected freightage. The owner of a ship has an insurable 
interest in expected freightage which he would have certainly earned but 
for the intervention of a peril insured against. [R. C. 1905, § 5990; Civ. C. 
1877, § 1567; R. C. 1899, § 4541.] 

§ 6558. Same. The interest mentioned in the last section exists, in the 
ease of a charter party, when the ship has broken ground on the chartered 
voyage; and if the price is to be paid for the carriage of goods, when they 
are actually on board or there is some contract for putting them on board 
and both ship and goods are ready for the specified voyage. [R. C. 1905, 
§ 5991; Civ. C. 1877, § 1568; R. C. 1899, § 4542.] 

§ 6559. When profits insurable interest. One who has an interest in the 
thing from which profits are expected to proceed has an insurable interest 
in the profits. [R. C. 1905, § 5992; Civ. C. 1877, § 1569; R. C. 1899, § 4543.] 
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§ 6560. Charterer has. The charterer of a ship has an insurable interest 
in it to the extent that he is liable to be damnified by its loss. [R. C. 1905, 
§ 5993; Civ. C. 1877, § 1570; R. C. 1899, § 4544.] 


ARTICLE 3.— CONCEALMENT. 

§ 6561. Disclosures more extensive. In marine insurance each party is 
bound to communicate in addition to what is required by section 6482 all 
the information which he possesses material to the risk, except such as is 
mentioned in section 6483 and to state the exact and whole truth in relation 
to all matters that he represents or upon inquiry assumes to disclose. [R. C. 
1905, § 5994; Civ. C. 1877, § 1571; B. C. 1899, § 4545. ] 

§ 6562. Belief of another material. In marine insurance information of 
the belief or expectation of a third person in reference to a material fact 
is material. [R. C. 1905, § 5995; Civ. C. 1877, § 1572; R. C. 1899, § 4546.] 

§ 6563. When knowledge of loss presumed. A person insured by a con- 
tract of marine insurance is presumed to have had knowledge at the time 
of insuring of a prior loss, if the information might possibly have reached 
him in the usual mode of transmission and at the usual rate of communication. 
[R. C. 1905, § 5996; Civ. C. 1877, § 1573; R. C. 1899, § 4547.] 

§ 6564. What does not vitiate entire contract. A concealment in marine 
insurance in respect to any of the following matters does not vitiate the 
entire contract, but merely exonerates the insurer from a loss resulting 
from the risk concealed: 

1. The national character of the insured. 

2. The liability of the thing insured to capture and detention. 

3. The liability to seizure from breach _ foreign laws of trade. 

4, The want of necessary documents; an 

5. The use of false and simulated papers. oR. C. 1905, § 5997; Civ. C. 1877, 
§ 1574; R. C. 1899, § 4548.] 


ARTICLE 4.— REPRESENTATIONS. 


§ 6565. Rescission for false. If a representation by a person insured by 
contract of marine insurance is intentionally false in any respect, whether . 
material or immaterial, the insurer may rescind the entire contract. [R. C. 
1905, § 5998; Civ. C. 1877, § 1575; R. C. 1899, § 4549.] 

§ 6566. Without fraud does not avoid. The eventual falsity of a repre- 
sentation as to expectation does not in the absence of fraud avoid a contract 
of insurance. [R. C. 1905, § 5999; Civ. C. 1877, § 1576; R. C. 1899, § 4550.] 


ARTICLE 5.— IMPLIED WARRANTIES. 


§ 6567. Seaworthiness. In every marine insurance upon a ship or freight, 
or freightage, or upon anything which is the subject of marine insurance 
a warranty is implied that the ship is seaworthy. [R. C. 1905, § 6000; Civ. C. 


1877, § 1577; BR. C. 1899, § 4551.] 
What embraced in warranty of seamanship. 1 Am. Dec. 165; 33 Am. Dec. 33. 
Implied warranty of seaworthiness. 58 Am. Dec. 671. 


§ 6568. Seaworthy defined. A ship is seaworthy when reasonably fit 
to perform the services and to encounter the ordinary perils of the voyage 
contemplated by the parties to the policy. [R. C. 1905, § 6001; Civ. C. 1877, 
§ 1578; R. C. 1899, § 4552. ] 

§ 6569. When foregoing warranty complied with. An implied warranty 
of seaworthiness is complied with if the ship is seaworthy at the time of the 
commencement of the risk, except in the following cases: 

1. When the insurance is made for a specified length of time, the implied 
warranty is not complied with, unless the ship is seaworthy at the commence- 
ment of every voyage she may undertake during that time; and, 

2. When the insurance is upon the cargo, which by the terms of the 
policy, or the description of the voyage or the established custom of the 
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trade is to be transshipped at an intermediate port, the implied warranty 
1s not complied with, unless each vessel upon which the cargo is shipped 
or transshipped is seaworthy at the commencement of its particular voyage. 
[R. C. 1905, § 6002; Civ. C. 1877, § 1579; R. C. 1899, § 4553.] 

§ 6570. What seaworthiness includes. A warranty of seaworthiness ex- 
tends not only to the structure of the ship itself, but requires that it be 
properly laden and provided with a competent master, a sufficient number 
of competent officers and seamen and the requisite appurtenances and equip- 
ments such as cables and anchors, food, fuel and lights and other necessary 
or proper stores and implements for the voyage. [R. C. 1905, § 6003; Civ. C. 
1877, § 1580; R. C. 1899, § 4554.) 

§ 6571. As to each part of voyage. When different portions of the 
voyage contemplated by a policy differ in respect to the things requisite to 
make the ship seaworthy therefor, a warranty of seaworthiness is complied 
with, if at the commencement of each portion the ship is seaworthy with 
reference to that portion. [R. C. 1905, § 6004; Civ. C. 1877, § 1581; R. C. 
1899, § 4555.] 

§ 6572. Delay in repairing exonerates. When a ship becomes unseaworthy 
during the voyage to which an insurance relates, an unreasonable delay in 
repairing the defect exonerates the insurer from liability from any loss 
oe [(R. C. 1905, § 6005; Civ. C. 1877, § 1582; R. C. 1899, 

§ 6573. Seaworthy as to cargo. <A ship which is seaworthy for the purpose 
of an insurance upon the ship may, nevertheless, by reason of being unfitted 
to receive the cargo be unseaworthy for the purpose of insurance upon the 
eargo. [R. C. 1905, § 6006; Civ. C. 1877, § 1583; R. C. 1899, § 4557.] 

§ 6574. Neutral papers. When the nationality or neutrality of a ship 
or cargo is expressly warranted it is implied that the ship will carry the 
requisite documents to show such nationality or neutrality and that it will 
not carry any documents which cast reasonable suspicion thereon. [R. C. 
1905, § 6007; Civ. C. 1877, § 1584; R. C. 1899, § 4558. ] 


ARTICLE 6.— THE VOYAGE AND DEVIATION. 


§ 6575. Voyage fixed by mercantile usage. When the voyage contemplated 
by a policy is described by the places of beginning and ending, the voyage 
insured is one which conforms to the course from point to point fixed by 
mercantile usage between those places. [R. C. 1905, § 6008; Civ. C. 1877, 
§ 1585; R. C. 1899, § 4559.) 

§ 6576. When not so fixed. If the course of sailing is not fixed by 
mercantile usage, the voyage insured by a policy is the way between the 
places specified, which to a master of ordinary skill and discretion would 
seem the most natural, direct and advantageous. [R. C. 1905, § 6009; Civ. C. 
1877, § 1586; R. C. 1899, § 4560. ] 

§ 6577. Deviation defined. Deviation is a departure from the course of 
the voyage insured mentioned in the last two sections, or an unreasonable 
delay in pursuing the voyage; or the commencement of an entirely different 


voyage. [R. C. 1905, § 6010; Civ. C. 1877, § 1587; R. C. 1899, § 4561.] 


Effect of deviation by necessity upon policy. 58 Am. Dec. 673. 
What is and effect of deviation of vessel. 33 Am. Dec. 60. 


§ 6578. When proper. A deviation is proper: 

1. When caused by circumstances over which neither the master nor the 
owner of the ship has any control. 

2. When necessary to comply with a warranty or to avoid a peril, whether 
insured against or not. 

3. When made in good faith and upon reasonable grounds of belief in its 
necessity to avoid a peril; or, 

4. When made in good faith for the purpose of saving human life or 
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relieving another vessel in distress. [R. C. 1905, § 6011; Civ. C. 1877, § 1588; 
R. C. 1899, § 4562.) 
§ 6579. Improper. Every deviation not specified in the last section is 
improper. [R. C. 1905, § 6012; Civ. C. 1877, § 1589; R. C. 1899, § 4563.] 
§ 6580. Insurer not liable after. An insurer is not liable for any loss 
happening to a thing insured subsequently to an improper deviation. [R. C. 
1905, § 6013; Civ. C. 1877, § 1590; R. C. 1899, § 4564.] 


ARTICLE 7.— Loss. | 
§ 6581. Classified. A loss may be either total or partial. [R. C. 1905, 


§ 6014; Civ. C. 1877, § 1591; R. C. 1899, § 4565.) 


partes of marine insurer for loss caused by explosion. 19 U.R.A. 594; 38 
L.R.A.(N.S.) 474. 


Effect of navigating in forbidden waters in case of loss within waters covered by 
policy. 10 L.R.A.(N.S.) 742. 

‘Retention of policy as waiver of mistake or fraud of insurer or its agent as to voyage 
covered by marine policy. 67 L.R.A. 723. 

Effect of voluntary exposure to peril upon liability on marine insurance policy. 
1 L.R.A.(N.S.) 1095. 

When goods stowed on deck and jettisoned are covered by policy. 86 Am. Dec. 500. 

Liability for injuries caused by another vessel through collision with the insured 
vessel. 54 Am. Dec. 787. 

Loss due to neglect to employ a pilot. 33 Am. Dec. 599. 


§ 6582. Partial. Every loss which is not total is partial. [R. C. 1905, § 6015; 
Civ. C. 1877, § 1592; R. C. 1899, § 4566.] 

§ 6583. Total loss classified. A total loss may be either actual or con- 
structive. [R. C. 1905, § 6016; Civ. C. 1877, § 1593; R. C. 1899, § 4567.] 

§ 6584. Actual total. An actual total loss is caused by: 

1. A total destruction of the thing insured. 

2. The loss of the thing by sinking or by being broken up. 

3. Any damage to the thing which renders it valueless to the owner for 
the purposes for which he held it; or, 

4. Any other event which entirely deprives the owner of the possession 
at the port of destination of the thing insured. [R. C. 1905, § 6017; Civ. C. 

1877, § 1594; R. C. 1899, § 4568.] 

~ § 6585. Constructive total. A constructive total loss is one which gives 
to a person insured a right to abandon under section 6593. [R. C. 1905, 
§ 6018; Civ. C. 1877, § 1595; R. C. 1895, § 4569.] 

§ 6586. When actual loss presumed. An actual loss may be presumed 
from the continued absence of a ship without being heard of; and the length 
of time which is sufficient to raise this presumption depends on the circum- 
aa the case. [R. C. 1905, § 6019; Civ. C. 1877, § 1596; R. C. 1899, 

4570. 

§ 6587. Duty to procure another ship for cargo. When a ship is prevented 
at an intermediate port from completing the voyage by the perils insured 
against, the master must make every exertion to procure in the same or 
a contiguous port another ship for the purpose of conveying the cargo to 
its destination and the lability of a marine insurer thereon continues after 
ae are thus reshipped. [R. C. 1905, § 6020; Civ. C. 1877, § 1597; R. C. 1899, 

4571. ] 

§ 6588. Liable for cost of reshipment. In addition to the liability 
mentioned in the last section a marine insurer is bound for damages, expenses 
of discharging, storage, reshipment, extra freightage and all other expenses 
incurred in saving the cargo reshipped pursuant to the last section up to 
a amount insured. [R. C. 1905, § 6021; Civ. C. 1877, § 1598; R. C. 1899, 

4572. | 


Right to recover under “sue and labor” clause in policy of marine insurance, for 
moving cargo overland. 14 L.R.A.(N.S.) 1161. 


§ 6589. Payment without notice. Upon an actual total loss a person 
insured is entitled to payment without notice of abandonment. [R. C. 1905, 
§ 6022; Civ. C. 1877, § 1599; R. C. 1899, § 4573.] 
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§ 6590. General average loss. When it has been agreed that an insurance 
upon a particular thing or class of things shall be free from particular average 
& marine insurer is not liable for any particular average loss not depriving 
the insured of the possession at the port of destination of the whole of such 
thing or class of things, even though it becomes entirely worthless; but he 
is lable for his proportion of all general average loss assessed upon the 
thing insured. [R. C. 1905, § 6023; Civ. C. 1877, § 1600; R. C. 1899, § 4574.) 

§ 6591. What against actual total loss covers. An insurance confined in 
terms to an actual total loss does not cover a constructive total loss, but 
covers any loss which necessarily results in depriving the insured of the 
possession at the port of destination of the entire thing insured. [R. C. 1905, 
§ 6024; Civ. C. 1877, § 1601; R. C. 1899, § 4575.] 


ARTICLE 8.— ABANDONMENT. 


§ 6592. Defined. Abandonment is the act by which after a constructive . 
total loss a person insured by a contract of marine insurance declares to 
the insurer that he relinquishes to him his interest in the thing insured. 
[R. C. 1905, § 6025; Civ. C. 1877, § 1602; R. C. 1899, § 4576.] 

§ 6593. When authorized. A person insured by a contract of marine 
insurance may abandon the thing insured, or any particular portion thereof, 
separately valued by the policy, or otherwise separately insured and recover 
for a total loss thereof when-the cause of the loss is a peril insured against: 

1. If more than half thereof in value is actually lost or would have to 
be expended to recover it from the peril. 

2. If it is injured to such an extent as to reduce its value more than 
one-half. | 

3. If the thing insured, being a ship, the contemplated voyage cannot 
be lawfully performed without incurring an expense to the insured of more 
than half the value of the thing abandoned, or without incurring a risk 
which a prudent man would not take under the circumstances; or, 

4. If, the thing insured being cargo and freightage, the voyage cannot 
be performed nor another ship procured by the master within a reasonable 
time and with reasonable diligence to forward the cargo without incurring 
the like expenses or risk. But freightage cannot in any case be abandoned 
unless the ship is also abandoned. [R. C. 1905,.§ 6026; Civ. C. 1877, § 1603; 
R. C. 1899, § 4577.] 

§ 6594. Must be absolute. An abandonment must be neither partial nor 
conditional. [R. C. 1905, § 6027 ; Civ. C. 1877, § 1604; R. C. 1899, § 4578.] 

§ 6595. When made. An abandonment must be made within a reasonable 
time after information of the loss and after the commencement of the voyage 
and before the party abandoning has information of its completion. [R. C. 
1905, § 6028; Civ. C. 1877, § 1605; R. C. 1899, § 4579.] 

§ 6596. When becomes ineffectual. When the information upon which an 
abandonment has been made proves incorrect or the thing insured was so 
far restored when the abandonment was made that there was then in fact 
no total loss, the abandonment becomes ineffectual. [R. C. 1905, § 6029; 
Civ. C. 1877, § 1606; R. C. 1899, § 4580.] 

§ 6597. Made by written notice. Abandonment is made by giving notice 
thereof to the insurer which may be done orally or in writing. [R. C. 1905, 
§ 6030; Civ. C. 1877, § 1607; R. C. 1899, § 4581.] 

§ 6598. Requisites of notice. A notice of abandonment must be explicit 
and must specify the particular cause of the abandonment; but need state 
only enough to show that there is probable cause therefor and need not be 
accompanied with proof of interest or of loss. [R. C. 1905, § 6031; Civ. C. 
1877, § 1608; R. C. 1899, § 4582.] 
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§ 6599. Sustained only on cause specified. An abandonment can be sus- 
tained only upon the cause specified in the notice thereof. [R. C. 1905, § 6032; 
Civ. C. 1877, § 1609; R. C. 1899, § 4583.] . 

§ 6600. Equivalent to transfer. An abandonment is equivalent to a transfer 
by the insured of his interest to the insurer with all the chances of recovery 
and indemnity. [R. C. 1905, § 6033; Civ. C. 1877, § 1610; R. C. 1899, § 4584.] 

§ 6601. Payment entitles insurer to salvage. If a marine insurer pays for 
a loss as if it was an actual total loss, he is entitled to whatever may remain 
of the thing insured or its proceeds or salvage as if there had been a formal 
abandonment. [R. C. 1905, § 6034; Civ. C. 1877, § 1611; R. C. 1899, § 4585.] 

§ 6602. Insured’s agents become insurer’s on abandonment. Upon an 
abandonment acts done in good faith by those who were agents of the insured - 
in respect to the thing insured subsequent to the loss are at the risk of the 
insurer and for his benefit. [R. C. 1905, § 6035; Civ. C. 1877, § 1612; R. C. 
1899, § 4586. ] 

§ 6603. Acceptance of unnecessary. An acceptance of an abandonment is 
not necessary to the rights of the insured and is not to be presumed from the 
mere silence of the insurer upon his receiving notice of abandonment. [R. C. 
1905, § 6036; Civ. C. 1877, § 1618; R. C. 1899, § 4587.] 

§ 6604. Acceptance conclusive. The acceptance of an abandonment, whether 
express or implied, is conclusive upon the parties and admits the loss and 
sufficiency of the abandonment. [R. C. 1905, § 6037; Civ. C. 1877, § 1614; 
R. C. 1899, § 4588.] 

§ 6605. Accepted is irrevocable. An abandonment once made and accepted 
is irrevocable, unless the ground upon which it was made proves to be un- 
founded. [R. C. 1905, § 6038; Civ. C. 1877, § 1615; R. C. 1899, § 4589.] 

§ 6606. To whom freightage belongs after. On an accepted abandonment 
of a ship freightage earned previous to the loss belongs to the insurer thereof; 
but freightage subsequently earned belongs to the insurer of the ship. [R. C. 
1905, § 6039; Civ. C. 1877, § 1616; R. C. 1899, § 4590.] 

§ 6607. Refusal to accept. If an insurer refuses to accept a valid abandon- 
ment, he is liable as upon an actual total loss, deducting from the amount 
any proceeds of the thing insured which may have come to the hands of the in- 
sured. [R. C. 1905, § 6040; Civ. C. 1877, § 1617; R. C. 1899, § 4591.] 

§ 6608. Rights, if abandonment omitted. If a person insured omits to 
abandon he may, nevertheless, recover his actual loss. [R. C. 1905, § 6041: 
Civ. C. 1877, § 1618; R. C. 1899, § 4592.] 


ARTICLE 9.— MEASURE OF INDEMNITY. 


§ 6609. Valuation conclusive between parties. A valuation in a policy 
of marine insurance is conclusive between the parties thereto in the adjust- 
ment of either a partial or total loss, if the insured has some interest at risk 
and there is no fraud on his part; except that when a thing has been hypoth- 
ecated by bottomry or respondentia before its insurance and without the 
knowledge of the person actually procuring the insurance, he may show the 
real value. But a valuation fraudulent in fact entitles the insurer to rescind 
the contract. [R. C. 1905, § 6042; Civ. C. 1877, § 1619; R. C. 1899, § 4593.] 

§ 6610. Partial loss. Liability. A marine insurer is liable upon a partial 
loss only for such proportion of the amount insured by him as the loss bears 
to the value of the whole interest of the insured in the property insured. 
[R. C. 1905, § 6043; Civ. C. 1877, § 1620; R. C. 1899, § 4594.) 

§ 6611. Recovery of profits, how estimated. When profits are separately 
insured in a contract of marine insurance, the insured is entitled to recover 
in case of loss a proportion of such profits equivalent to the proportion 
which the value of the property lost bears to the value of the whole. [R. C. 
1905, § 6044; Civ. C. 1877, § 1621; R. C. 1899, § 4595. ] 

§ 6612. How loss determined on valued policy. In case of a valued policy 
of marine insurance on freightage or cargo, if a part only of the subject is 
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exposed to risk the valuation applies only in proportion to such part. [R. C. 
1905, § 6045; Civ. C. 1877, § 1622; R. C. 1899, § 4596.] 

§ 6613. When loss of profits presumed. When profits are valued and in- 
sured by a contract of marine insurance, a loss of them is conclusively pre- 
sumed from a loss of the property out of which they were expected to arise 
and the valuation fixes their amount. [R. C. 1905, § 6046; Civ. C. 1877, § 1623; 
R. C. 1899, § 4597.] 

§ 6614. How loss on open policy estimated. In estimating a loss under an 
open policy of marine insurance the following rules are to be observed: 

1. The value of a ship is its value at the beginning of the risk including all 
articles or charges which add to its permanent value or which are necessary 
to prepare it for the voyage insured. 

2. The value of the cargo is its actual cost to the insured, when laden on 
board or when that cost cannot be ascertained, its market value at the time 
and place of lading, adding the charges incurred in purchasing and placing 
it on board, but without reference to any losses incurred in raising money 
for its purchase, or to any drawback on its exportation, or to the fluctuations 
of the market at the port of destination, or of expenses incurred on the way 
or on arrival. | 

3. The value of freightage is the gross freightage, exclusive of primage, 
without reference to the cost of earning it; and, 

4. The cost of insurance is in each case to be added to the value thus esti- 
mated. [R. C. 1905, § 6047; Civ. C. 1877, § 1624; R. C. 1899, § 4598.] 

§ 6615. How partial loss of cargo estimated. If a cargo insured against 
partial loss arrives at the port of destination in a damaged condition, the loss 
of the insured is deemed to be the same proportion of the value, which the 
market price at that port of the thing so damaged bears to the market price 
it would have brought if sound. [R. C. 1905, § 6048; Civ. C. 1877, § 1625; 
R. C. 1899, § 4599.] 

§ 6616. Liability for repairs and labor to recover. A marine insurer is 
liable for all the expenses attendant upon a loss which forces a ship into port 
to be repaired; and when it is agreed that the insured may labor for the 
recovery of the property the insurer is liable for the expense incurred thereby ; 
such expense in either case being in addition to the total loss, if that after- 
ward occurs. [R. C. 1905, § 6049; Civ. C. 1877, § 1626; R. C. 1899, § 4600.] 

§ 6617. Liability for insured’s contribution to general average. A marine 
insurer is liable for a loss falling upon the insured through a contribution in 
respect to the thing insured, required to be made by him toward a general 
average loss called for by a peril insured against. [R. C. 1905, § 6050; Civ. C. 
1877, § 1627; R. C. 1899, § 4601.] 

§ 6618. Subrogation of right to contribution. When a person insured by 
a contract of marine insurance has a demand against others for contribution 
he may claim the whole loss from the insurer, subrogating him to his own 
right to contribution. But no such claim can be made upon the insurer after 
the separation of the interests liable to contribution, nor when the insured, 
having the right and opportunity to enforce contribution from others, has 
neglected or waived the exercise of that right. [R. C. 1905, § 6051; Civ. C. 
1877, § 1628; R. C. 1899, § 4602.] 

§ 6619. Liability for partial loss of ship. In the case of a partial loss of 
a ship or its equipment the old materials are to be applied toward payment 
for the new and whether the ship is new or old a marine insurer is liable for 
only two-thirds of the remaining cost of the repairs, except that he must pay 
for anchors and cannon in full and for sheathing metal at a depreciation of 
only two and one-half per cent for each month that it has been fastened to 
the ship. [R. C. 1905, § 6052; Civ. C. 1877, § 1629; R. C. 1899, § 4603.] 
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CHAPTER 79. 
FIRE INSURANCE. 


§ 6620. Rescission for alteration in use increasing risk. An alteration in 
the use or condition of a thing insured from that to which it is limited by 
the policy, made without the consent of the insurer, by means within the control 
of the insured and increasing the risk entitles an insurer to rescind a con- 
tract of fire insurance. [R. C. 1905, § 6053; Civ. C. 1877, § 1630; R. C. 1899, 
§ 4604. ] 

A policy limiting the use of building insured to certain p 
is used without knowledge of insured for purposes increasing 
v. Insurance Co., 7 S. D. 458, 64 N. W. 827. 

Indications that aes may be intentionally set on fire as an increase of insurance 
risk. 31 L.R.A.(N.S.) 603. 

Necessity of proof of increase of risk to avoid insurance policy because of the vacancy 
of insured property. 13 L.R.A.(NS.) 456. 

Effect of temporary condition which ceased before loss, under general provision 
against increase of insurance risk, or specific aAg or against certain conditions. 10 
L.R.A.(N.S.) 736; 28 L.R.A.(N.S.) 593; 32 L.R.A.(N.S.) 240. 

Effect of temporary removal of property. 43 Am. . 84. 
ie Vacant and unoccupied,” significance of these and like expressions. 10 Am. St. 

p- 390. 

“ Hazardous” and “extrahazardous,” meaning of. 97 Am. Dec. 798. 

Hazardous and prohibited articles kept in the ordinary course of business. 24 Am. 

ep. 150. 

When use or keeping of forbidden materials avoids policy. 24 Am. Rep. 150. 

‘ sondihien against keeping petroleum or other inflammable fluids, when violated. 87 

m. Rep. 650. 

What results im increase of hazard. 66 Am. St. Rep. 691. 

When alterations in premises avoid policy. 26 Am. St. Rep. 407. 

Construction of conditions as to use of premises. 30 Am. St. Rep. 731. 

As to similar provision in Cal. Civ.. Code, § 2753, see Slinkard v. Manchester Fire 
Assur. Co., 122 Cal. 595, 55 Pac. 417. 


§ 6621. Not if risk not increased. An alteration in the use or condition 
of a thing insured from that to which it is limited by the policy, which does 
not increase the risk, does not affect a contract of fire insurance. [R. C. 1905, 


§ 6054; Civ. C. 1877, § 1681; R. C. 1899, § 4605.] 
As to similar provision in Cal. Civ. Code, § 2754, see Slinkard v. Manchester Fire 
Assur. Co., 122 Cal. 595, 55 Pac. 417. 


§ 6622. When contract unaffected, though risk increased. A contract of 
fire insurance is not affected by any act of the insured subsequent to the 
execution of the policy, which does not violate its provisions, even though 
it increases the risk and is the cause of a loss. [R. C. 1905, § 6055; Civ. C. 
1877, § 1632; R. C. 1899, § 4606.] 

§ 6623. Measure of indemnity. If there is no valuation in the policy, the 
measure of indemnity in an insurance against fire is the full amount stated 
in the policy; but the effect of a valuation in a policy of fire insurance is the 
same as in a policy of marine insurance. [R. C. 1905, § 6056; Civ. C. 1877, 
§ 1633; R. C. 1899, § 4607.] 

§ 6624. Face of policy to be paid in case of loss. Whenever any policy of 
insurance shall be written to insure any real property in this state against 
loss by fire and that property insured shall be destroyed without fraud on 
the part of the insured or his assigns, the stated amount of the insurance 
written in such policy shall be taken conclusively to be the true value of the 
property insured. [1907, ch. 158.] 

§ 6625. Standard policy. No fire insurance company, corporation or asso- 
ciation, their officers or agents, shall make, issue, use or deliver for use any fire 
insurance policy or renewal of any fire policy on property in this state other 
than such as shall conform in all particulars as to blanks, size of type, con- 
text, provisions, agreements and conditions with the printed form of contract 
or policy heretofore filed in the office of the commissioner of insurance as a 
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standard policy for this state and no other or different provisions, agreement, 
condition or clause shall in any manner be made a part of such contract 
o ara or be indorsed thereon or delivered therewith, except as follows, 
Oo wit: 

1, The name of the company, its location and place of business, the date 
of its incorporation or organization, and the state or county under which 
the same is organized, the amount of paid up capital stock, whether it is a 
stock or mutual company, the names of its officers, the number and date 
of the policy; and if it is issued through a manager or agent of the com- 
pany, the words, ‘‘ this policy shall not be valid until countersigned by the 
duly authorized manager or agent of the company, at ...........ceceeceees sc 
may be printed on policies issued on property in this state. 

2. Printed or written forms of description and specifications or schedules 
of the property covered by any particular policy and any other matter neces- 
sary to express clearly all the facts and conditions of insurance on any par- 
ticular risk, which facts or conditions shall in no ease be inconsistent with or 
a waiver of any of the provisions or conditions of the standard policy herein 
provided for may be written upon or attached or appended to any policy 
issued on property in this state. 

3. A company, corporation or association organized or incorporated under 
and in pursuance of the laws of this state or elsewhere, if entitled to do busi- 
ness in this state, may with the approval of the commissioner of insurance, 
if the same is not already included in the standard form as filed in the office 
of the commissioner of insurance, print on its policies any provision which it 
is required by law to insert therein, if such provision is not in conflict with 
the laws of this state or the United States, or of the provisions of the standard 
form provided for herein, but said provision shall be printed apart from the 
other provisions, agreements or conditions of the policy and in type not 
smaller than the body of the policy and under a separate title, as follows: 
- ee required by law to be stated in this policy ’’ and be a part of said 
policy. 

4, There may be indorsed on the outside of any policy herein provided for 
the name, with the word ‘‘ agent or agents ’’ and place of business, of any 
insurance agent or agents, either by writing, printing, stamping or otherwise. 

5. When two or more companies, each having previously complied with 
the laws of this state, unite to issue a joint policy, there may be expressed 
in the heading of such policy the fact of the severalty of the contract; also the 
proportion of premiums to be paid to each company and the proportion of 
liability which each company agrees to assume. And in the printed con- 
ditions of such policy the necessary change may be made from the singular 
to the plural number, when reference is had to the companies issuing such 
policies. [R. C. 1905, § 6057; 1890, ch. 74, § 4; R. C. 1895, § 4608.] 


Insurance commissioner cannot compel use of standard policy prepared by himeelf. 
Phenix Ins. Co. v. Perkins, 19 S. D. 59, 101 N. W. 1110. 


§ 6626. Construction of standard policy. Policies of insurance in the 
form prescribed by the last section shall be in all respects subject to the same 
rules of construction as to their effect or the waiver of any of their provisions 
as if the form thereof had not been prescribed. [R. C. 1905, § 6058; R. C. 
1895, § 4609. 


Policy of insurance cannot be avoided after loss where premium was received with full 
knowledge of factor. Leisen v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 30 L.R.A.(NS.) 
539, 127 N. W. 827. 
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CHAPTER 80. 
LIFE AND HEALTH INSURANCE. 


§ 6627. When payable. An insurance upon life may be made payable 
on the death of the person or on his surviving a specified period, or period- 
ically so long as he shall live, or otherwise contingently on the continuance 
or termination of life. [R. C. 1905, § 6059; Civ. C. 1877, § 1634; R. C. 1899, 
§ 4610.) 

§ 6628. In whom person has insurable interest. Every person has an in- 
surable interest in the life and health: 

1. Of himself. 

2. Of any person on whom he depends wholly or in part for education or 
support. 

3. Of any person under a legal obligation to him for the payment of money, 
or respecting property or services, of which death or illness might delay or 
prevent the performance; and, 

4. Of any person upon whose life any estate or interest vested in him 
depends. [R. C. 1905, § 6060; Civ. C. 1877, § 1635; R. C. 1899, § 4611.] 

Conflict of laws as to insurable interest, 63 L.R.A. 856; 23 L.R.A.(NS.) 976. 

Insurable interest in the life of another, and necessity of. 57 Am. Dec. 93; 46 Am. 
Rep. 189; 52 Am. Rep. 135; 58 Am. Rep. 852, 

When life insurance regarded as wagering contract because of the small insurable 
interest. 60 Am. Rep. 729. 

Life insurance in favor of persons having no insurable interest. 128 Am. St. Rep. 
302. ; 

Defense of want of insurable interest as affected by incontestable clause. 42 L.R.A. 
257; 5 L.R.A.(N.S.) 747. 

Consent of person whose life is insured, as a condition. 56 L.R.A. 586. 

Insurable interest in life of parent or child or other relative by blood. 54 L.R.A. 225. 

Wife’s right to insure life of husband. 53 L.R.A. 817. 

Right to insure life of betrothed husband. 53 L.R.A. 825. 

Validity of life insurance for benefit of betrothed wife. 19 L.R.A. 187. 

Insurable interest of husband as such, in life of wife. 2 B. R. C. 410. 

Insurable interest in life of foster child or foster parent. 46 L.R.A.(N.S.) 779. 

Insurable interest of adult child in life of parent. 19 L.R.A.(N.S.) 233. 

Insurable interest of cousin. 14 L.R.A.(NS.) 1172. 

Insurable interest of brother or sister in other’s life. 45 L.R.A.(N.S,) 982. 

Right to take life insurance for benefit of stranger. 25 L.R.A. 627. 

Insurance on life in favor of paramour. 47 L.R.A.(N.S.) 252. 

Insurance on life of officer of corporation for benefit of the corporations. 16 
L.R.A.(N.S.) 1020. 

Insurable interest in animals. 44 L.R.A.(N.S.) 569. 

Who is a member of the “ family” within contract of benefit society. 3 L.R.A.(N:S.) 
334. 

Who is a “ dependent ” within statute or rules defining beneficiaries of mutual benefit 
societies. 2 L.R.A.(N.S.) 653; 36 L.R.A.(N.S.) 208; 37 i RA(NS.) 1191. 

Effect of the death of a beneficiary before that of the person whose life is insured. 
11 Am. St. Rep. 721. 


§ 6629. Policy transferable. A policy of insurance upon life or health may 
pass by transfer, will or succession to any person, whether he has an insurable 
interest or not, and such person may recover upon it whatever the insured 
erst have recovered. [R. C. 1905, § 6061; Civ. C. 1877, § 1636; R. C. 1899, 

4612.] 


Policy made payable to insured or his personal representative may be willed, but it is 
subject to statutory allowance of surviving husband or wife and minor children. Meyer 
v. Mever, 25 S. D. 596, 127 N. W. 595. 

Assignment of life insurance policy. 87 Am. St. Rep. 484. 

Validity of assignment of life insurance policy to one having no insurable interest. 
27 Am. St. Rep. 327; 16 Am. St. Rep. 906. 

Validity of assignment by beneficiary having no insurable interest to one paying 
premiums. 3 L.R.A.(N.S.) 952. 
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Validity of assignment of life insurance policy to one having no insurable interest 
als the assignment is not made by way of cover for a wager policy. 6 L.R.A.(NS.) 

§ 6630. When notice of transfer unnecessary. Notice to an insurer of a 
transfer or bequest therefor is not necessary to preserve the validity of a policy 
of insurance upon life or health, unless thereby expressly required. [R. C. 
1905, § 6062; Civ. C. 1877, § 1637; R. C. 1899, § 4613.] 

§ 6631. Measure of indemnity. Unless the interest of a person insured is 

susceptible of exact pecuniary measurement, the measure of indemnity under 
& policy of insurance upon life or health is the sum fixed in the policy. ([R. C. 
1905, § 6063; Civ. C. 1877, § 1638; R. C. 1899, § 4614.] 
_ § 6632. Agent defined. Any person who shall solicit an application for 
mmsurance upon the life of another shall, in any controversy between the 
assured or his beneficiary and the company issuing any policy upon such appli- 
cation, be regarded as the agent of the company and not the agent of the 
assured. [1907, ch. 146.] 

§ 6633. Suicide no defense after one year. In all suits on policies of insur- 
ance on life issued by any regular or assessment or fraternal beneficiary asso- 
ciation, company or corporation, doing business in this state, it shall be no 
defense after the policy has been in force one year, that the insured committed 
suicide, and any provision or stipulation in the policy to the contrary shall 
be void. ([1911, ch. 157; R. C. 1905, § 6064; 1903, ch. 111.] 


Defense that insured committed suicide cannot be set up, when suicide occurs after 
expiration of one year from date of policy. Harrington v. Mutual L. Ins. Co., 21 N. D. 
447, 34 L.R.A.(NS.) 373, 131 N. W. 246. 

Power of legislature to forbid defense of suicide in life insurance. 31 L.R.A. 831. 

Conflict of laws as to suicide provision in insurance contract. 63 L.R.A. 867; 23 
L.R.A.(N.S.) 981. 

Suicide as a defense to action on life insurance policy. 59 Am. Dec. 487; 3 Am. 
Rep. 454; 19 Am. Rep. 628; 84 Am. St. Rep. 539. 

ffect of words “sane or insane” or other words relating to mental condition in 
suicide clause in policy. 17 L.R.A.(N.S.) 260. 

Suicide while sane as a defense to an action-:on a policy or certificate containing no 
provision as to effect of suicide. 8 L.R.A.(N.S.) 1124. 

Death from suicide as one caused through external, violent and accidental means. 
7 L.R.A.(NS.) 223. 

Necessity that suicide be reasonable and legitimate consequence of violation of law 
in order to relieve insurer. 13 L.R.A.(N.S.) 261. 

Retroactive effect of resolution of mutual insurance company changing period during 
which policy may be contested for suicide. 12 L.R.A.(NS.) 504. 

Incontestability of policy where defense is suicide. 42 L.R.A. 253, 260. 

Conclusiveness of proof of death as to suicide. 44 L.R.A. 853. 

Duty of insured to negative suicide. 4 L.R.A.(N.S.) 636. 

Burden of proof as to suicide in action on life insurance policy. 4 L.R.A.(N.S.) 636. 

Insanity as affecting condition as to suicide. 35 L.R.A. 258. 

Liability under accident policy for death during delirium. 46 L.R.A.(NS.) 543. 

Subsequent by-law excluding or reducing liability in case of suicide. 46 L.R.A.(N.S.) 
808, 


CHAPTER 81. 


STANDARD FORMS OF INSURANCE POLICIES; PROVISIONS IN LIFE INSUR- 
ANCE POLICIES. 


§ 6634. Authority required to issue policies. No policy of life insurance 
shall be issued or delivered in this state and no policy of life insurance of a life 
insurance company organized under the laws of this state shall be issued, 
unless authorized by the provisions of this article. [1907, ch. 140, § 1.] 

§ 6635. Standard forms. The following are established as standard forms 
in which policies of life insurance may be issued and delivered in this state, 
and in which policies of life insurance of life insurance companies organized 
under the laws of this state may be issued: 


1540 


Insurance Poltcies. CIVIL CODE. § 6635 


NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 
(Insert ‘‘ Ordinary ”’ ‘‘ Limited Payment.’’) 


siete ie wet ais oie Ga, Gta ore ha ee Areata ee A aware ere eae Mee eee Se Renae Life 
AG Ci ios nh ate eas 

Amount $3 i2cecbdanwdew esos PLEMIMM $565.45 sewed se seaees 

Se Snerie Splat ema dirs acauratiey Loahatanderk a ieee eee : 

In consideration of .............0.. dollars, receipt of which is hereby 


acknowledged, and of the payment of (insert amounts and times of payments 
of premiums) until (insert ‘‘ the death of the insured ’’ in ordinary life and 
‘*.... full year’s premiums shall have been paid or until the prior death of 
the insured ’’ in limited payment life). 

Promises to pay upon receipt at the home office of the ................ 
company in .......... of due proof of death of .......... OL, aitiiesetocd 
county of ............ , State of North Dakota, herein called the insured, 
LO rip eas vias beneficiary ............ with (insert ‘‘ out ’’ if so desired) 
right of revocation, ............ dollars, less any indebtedness hereon to the 
company and any unpaid portion of the premium for the then current policy 
year. 

Change of Beneficiary. When the right of revocation has been reserved, or 
in case of death of any beneficiary under either a revocable or irrevocable 
designation, the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary with or without reserving right of revocation 
by filing written notice thereof at the home office of the company, accom- 
panied by the policy for a suitable indorsement thereon. If any beneficiary 
shall die before the insured and the insured shall not have designated a new 
beneficiary the interest of such beneficiary shall be payable to the insured 
(insert ‘‘ his ’’ or ‘‘ her ’’), executors, administrators or assigns. 

Payment of Premiums. The company will accept payment of premiums at 
other times than as above stated, as follows: 


Except as herein provided the payment of the premium or installment 
thereof shall not maintain the policy in force beyond the date when the next 
premium or installment thereof is payable. 

All premiums are payable in advance at said home office, or to an agent of 
the company upon delivery of the receipt signed by one or more of the follow- 
ing officers of the company (insert titles of officers who may sign receipts) and 
countersigned by the said agent. 

A grace of one month, subject to any interest charge at the rate of .... per 
ecentum per annum, shall be granted for the payment of every premium after 
the first, during which month the insurance shall continue in foree. If the 
insured shall die during the month of grace, the overdue premiums will be 
deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restrictions of liability by 
reason of travel, occupation, change of residence and suicide. These restric- 
tions, such as refer to military and naval services in time of war, must be 
applicable only to cases where the act of the insured provided against occurs 
within two years after the issuance of the policy.) 

Incontestability. The policy constitutes the entire contract between the 
parties and shail be incontestable from its date, except for nonpayments of 
premiums and except as otherwise provided in this policy. All statements 
made by the insured shall in the absence of fraud be deemed representations 
and not warranties, and no such statement shall avoid this policy, unless it is 


1541 


:§ 6635 CIVIL CODE. Standard Forms of 


contained in written application and a copy of such application shall be 
indorsed upon or attached to this policy when issued. If the age of the insured 
has been understated the amount payable hereunder shall be such as the 
premium paid would have purchased at the correct age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second or third) 
policy year, the company will annually determine and account for the portion 
of the divisible surplus accruing hereon. 

Dividends. Dividends at the option of the owner of this policy shall on 
thE: bindewesiesas GRY Of 6.62 isdseded of each year (here may be inserted 
“* after the first policy year ’’ or ‘‘ after the second policy year ’’) be either: 

1. Paid in cash, or, 

2. Applied toward payment of any premium or premiums, or, 

3. Applied to the purchase of paid-up additions to the policy, or, 

4. Left to accumulate to the credit of the policy with interest at (here insert 
a rate not exceeding that used by the company for calculating its reserves) 
per centum per annum and payable at the maturity of the policy, but with- 
drawable at the anniversary of the policy. 

Unless the owner of the policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election 
the dividends shall be paid in cash. 

Loans. After three full years’ premiums have been paid, the company at 
any time, while this policy is in force, will advance, on proper assignment of 
this policy, and on the sole security thereof at a rate of interest not greater 
than .... per centum per annum, which interest if not paid annually shall 
be added to the principal and bear the same rate of interest, a sum equal to, . 
or, at the option of the owner of the policy, less than the reserve at the end 
of the current policy year on this policy and on any dividend additions thereto, 
computed according to the (designate mortality table adopted by the company 
for computing reserve) mortality table and interest at the rate of (designate 
rate of interest adopted by the company for computing reserves) per centum 
per annum, less (here may be inserted not more than two and one-half) per 
centum of the amount insured by this policy and of the dividend additions 
thereto. 

The company, however, will deduct from such loan value any existing 
indebtedness to the company on the policy and any unpaid balance of the 
premium for the current policy year, and may collect interest in advance on 
the loan 10 the end of the current policy year. Such loan may be deferred 
by the company for not exceeding six months after the application therefor 
is made. Failure to repay any such advance or to pay interest shall not void 
this policy, unless the total indebtedness hereon to the company shall be equal 
or exceed such loan value at the time of such failure and until one month 
after notice shall have been mailed by the company to the last known address 
of the insured and of the assignee, if any. No condition other than as herein 
provided shall be exacted as a prerequisite to any such advance. 

Assignment. No assignment of this policy shall be binding upon the com- 
pany until it be filed with the company at its said home office. The company 
assumes no responsibility as to the validity of any assignment. 

Option of Surrender or Lapse. After this policy shall have been in force 
three years the owner, within one month after any default, may elect (a) to 
accept the value of this policy in cash, or, (b) to have the insurance continued 
in force from date of default, without future participation and without the 
right to loan, for its face amount, including any outstanding dividend addi- 
tions, less any indebtedness to the company thereon, or, (c) to purchase non- 
participating paid-up insurance payable at the same time and on the same 
conditions as this policy. 
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The cash value will be the reserve at the date of default on this policy and 
on any dividend additions thereto, computed according to the (designate 
mortality table adopted by the company for computing reserves) mortality 
table and interest at the rate of (designate rate of interest adopted by the 
company for computing reserves) per centum per annum, less (here may be 
inserted not more than two and one-half) per centum of the amount insured 
by this policy and of any dividend additions thereto, and less any existing 
indebtedness to the company on this policy. Payment of such cash value 
may be deferred by the company for not exceeding six months after the appli- 
cation therefor is made. The term for which the insurance will be continued 
or the amount of the paid-up policy will be such as the cash value will pur- 
chase as a net single premium at the attained age of the insured according 
to the (designate the mortality table adopted by the company for computing 
reserves) mortality table and interest at the rate of (designate rate of interest 
adopted by the company for computing reserves) per centum per annum. 
If the owner shall not, within one month from default, surrender this policy 
to the company at its home office for a cash surrender value or for paid-up 
insurance as provided in options (a) and (c) the insurance will be continued 
as provided in option (b). 

The figures in the following table are computed in accordance with the 
above provisions and upon the assumption that there is no indebtedness on 
the policy, and that there are no outstanding dividend additions. 

(At the option of the company the following may be here inserted: ‘‘ The 
figures apply to a policy for $1,000. As this contract is for $...... , the loan, 
cash or paid insurance available in any year will be $ ......, the amount stated 
in the table for that year: ’’) 
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Figures for later years will be furnished upon request. 

Reinstatement. In case of continued temporary insurance under the above 
provisions this policy upon evidence of insurability satisfactory to the com- 
pany may be reinstated within the first three years of the term for which the 
insurance is continued by payment of arrears of premiums with interest at 
(here insert not more than six) per centum per annum. 

Options at Maturity. The insured, by written notice to the company at its 
home office, and with the written consent of the assignee and irrevocable bene- 
ficiary, if any, may elect to have the net sum payable under this policy paid 
either in cash or as follows: 

1. By the payment of interest thereon at ...... per centum per annum 
payable annually, to the payee under this policy at the end of each year 
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during the life of the payee, and by the payment upon the death of the payee 
of the said net sum and accrued interest to the executors, administrators or 
assigns of the payee, unless otherwise directed in said notice. 

2. By the payment of equal annual installments for a specified number of 
years, the first installment being payable immediately, in accordance with the 
following table for each one thousand dollars of said net sum. 

3. By the payment of equal annual installments payable at the beginning 
of each year for a fixed period of twenty years and for so many years longer 
as the payee shall survive in accordance with the following table for each 
one thousand dollars of said net sum. 

Installments payable under options two or three which shall not have been 
paid prior to the death of the payee shall be paid, unless otherwise directed in 
said notice, to the executors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise, the beneficiary may, after 
the death of the insured, by like written notice, and with the written consent 
of the assignee, if any, select either of the above options. 

Unless otherwise specified by the insured the payee may on any interest date 
receive the amount yet due under option one. and may at any time receive the 
commuted value of payments yet to be made, computed upon the same basis 
as option two in the following table, provided that no such commutation will 
be made under three, except after the death of the payee occurring within 
the aforesaid twenty years. 


TABLE OF INSTALLMENTS FOR EACH $1.000. 


OPprTion 2. Option 3. 
Age of Payee 
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Agents are not authorized to modify this policy or extend the time for 
paying a premium. 
In witness whereof, the company has caused this policy to be executed this 


Te ee dav of ........ | 
NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 
Endowment. 
A OGG ere ds Sena waa wanes 
Amount $..........ccceeeeeee Prem $5.3 624 bb oh oes Seed 
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of North Dakota. 

In consideration of ..........0..0005: dollars, receipt of which is hereby 
acknowledged, and the payment of (here insert amounts and times of pay- 
ments of premiums) until ...... full year’s premiums shall have been paid or 
until the prior death of the insured. 

Promises to pay at the home office of the company in ..............-. to 
ee ee of .............., county of .............., state of North 
Dakota, herein called the insured, on the ............ day of aids Soiida, eis 
if the insured be then living, or upon receipt at said home office of due record 
[proof] of the prior death of the insured, to .............. , beneficiar.. 
with (insert ‘‘ out ’’ if so desired) right of revocation, .............. dollars, 
less any indebtedness hereon to the company and any unpaid portion of the 
premium for the then current policy year. 

Change of Beneficiary. When the right of revocation has been reserved, or 
in case of the death of any beneficiary under either a revocable or irrevocable 
designation, the insured, subject to any existing assignment of the policy, 
may designate a new beneficiary with or without reserving right of revocation 
by filing written notice thereof at the home office of the company accompanied 
by the policy for suitable indorsement thereon. If any beneficiary shall die 
before the insured, and the insured shall not have designated a new beneficiary, 
the interest of such beneficiary shall be payable to the insured (insert ‘‘ his ’’ 

r ‘‘ her ’’) executors, administrators or assigns. 

Payments of Premiums. The company will accept payments of premiums 

at other times than as stated above, as follows: 


eeeeeaecensteeteeeteeerteeoeneeneeeeesereeeeeveeneeeeeeeeesseeteeeeeeeeesteeseeeeeeeeeeeeeee 


Except as herein provided the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. 

All premiums are payable in advance at the said home office or to any agent 
of the company upon delivery of a receipt signed by one or more of the fol- 
lowing officers of the company (insert titles of officers who may sign receipts), 
and countersigned by said agent. 

A grace of one month, subject to an interest charge at the rate of .... per 
centum per annum, shall be granted for the payment of every premium after 
the first, during which month the insurance shall continue in force. If the 
insured shall die during the month of grace the overdue premium will be 
deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restriction of liability by 
reason. of travel, occupation, change of residence and suicide. These restric- 
tions, except such as refer to military and naval service in time of war, must 
be applicable only to cases where the act of the insured provided against 
occurs within two years after the issuance of the policy.) 

Incontestability. This policy constitutes the entire contract between the 
parties and shall be incontestable from its date, except for nonpayment of 
premiums and except as otherwise provided in this policy. All statements 
made by the insured shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statement shall void this policy, unless it is 
contained in a written application and a copy of such application shall be 
indorsed upon or attached to this policy when issued. If the age of the insured 
has been understated, the amount payable hereunder shall be such as the 
premium paid would have purchased at the correct age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second or third) 
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policy year the company will annually determine and account for the portion 
of the divisible surplus accruing hereon. 

Dividends. Dividends at the option of the owner of this policy shall on 
CNG 50% aos wee hes OBY OL 6 6h s8s xcaxek of each year (here may be inserted 
‘ after the first policy year ’’ or ‘‘ after the second policy year ’’) be either: 

1. Paid in cash, or, 

_ 2. Applied toward the payment of any premium or premiums, or, 

3. Applied to the purchase of paid-up additions to the policy, or, 

4. Left to accumulate to the credit of the policy with the interest at (here 
insert a rate not exceeding that used by the company in calculating its 
reserves) per centum per annum and payable at the maturity of the policy, 
but withdrawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election, 
the dividends shall be paid in cash. 

Loans. After three full years’ premiums have been paid the company at 
any time while this policy is in force, will advance, on proper assignment of 
the policy and on the sole security thereof, at a rate of interest not greater 
than .... per centum per annum, which interest, if not paid annually, shall 
be added to the principal and bear the same rate of interest, a sum equal to, 
or, at the option of the owner of the policy, less than, the reserve at the end 
of the current policy year, on this policy and on any dividend additions thereto, 
computed according to the (designate mortality table adopted by the com- 
pany for computing reserves) mortality table, and interest at the rate of 
(designate rate of interest adopted by the company for computing reserves) 
per centum per annum, less (here may be inserted not more than two and 
one-half) per centum of the amount insured by this policy and of any dividend 
additions thereto. The company, however, will deduct from such loan value 
any existing indebtedness to the company on this policy, and any unpaid bal- 
ance of the premium for the current policy year, and may collect interest in 
advance on the loan to the end of the current policy year. Such loan may 
be deferred by the company for not exceeding six months after the application 
therefor is made. Failure to repay any such advance or to pay interest shall 
not void this policy, unless the total indebtedness hereon to the company shall 
equal or exceed such loan value at the time of such failure and until one 
month after notice shall have been mailed by the company to the last known 
address of the insured and of the assignee, if any. 

No conditions, other than as herein provided, shall be exacted as a pre- 
requisite to any such advance. 

Assignment. No assignment of this policy shall be binding upon the com- 
pany until it be filed with the company at its said home office. The com- 
pany assumes no responsibility as to the validity of any assignment. 

Options on Surrender or Lapse. After this policy shall have been in force 
three ful] years the owner, within one month after any default, may elect 
(a) to accept the value of this policy in cash, or, (b) to have the insurance 
continue in force from date of default without future participation and without . 
the right to loans, for its face amount, including any outstanding dividend 
additions, less any indebtedness to the company hereon, or, (c) to purchase 
nonparticipating paid-up insurance payable at the same times and on the 
same conditions as this policy. The cash value will be the reserve at the date 
of default on this policy and on any dividend additions thereto computed ac- 
cording to the (designate mortality table adopted by the company for com- 
puting reserves) mortality table and interest at the rate of (designate rate of 
interest adopted by the company for computing reserves) per centum per 
annum less (here may be inserted not more than .two and one-half) per centum 
of the amount insured by this policy and of any dividend additions thereto, 
and less any existing indebtedness to the company on this policy. Payment 
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of such cash value may be deferred by the company for not exceeding six 
months after the application therefor is made. 

The term for which the insurance will be continued or the amount of the 
paid-up policy will be such as the cash value will purchase as a net single 
premium at the attained age of the insured, according to the (designate the 
mortality table adopted by the company for computing reserves) mortality 
table and interest at the rate of (designate rate of interest adopted by the 
company for computing reserves) per centum per annum. If the sum ap- 
plicable to the purchase of temporary insurance shall be more than sufficient 
to continue the insurance to the end of the endowment term named in this 
policy the excess shall be used to purchase in the same manner nonparticipat- 
ing paid-up pure endowment, payable at the end of the endowment term and 
on the same conditions. If the owner shall not, within one month from default 
surrender this policy to the company at the home office for a cash surrender 
value or for paid-up insurance as provided in options (a) and (c) the insurance 
will be continued as provided in option (b). 

The figures in the following table are computed in accordance with the 
above provisions and upon the assumption that there is no indebtedness on 
the policy, and that there are no outstanding dividend additions. 

(At the option of the company the following may be here inserted: ‘‘ The 


figures apply to a policy of $1,000. As this contract is for $............ , the 
loan, cash, paid-up insurance on pure endowment available in any year will be 
Swe a eigieniess the amount stated in the table for this year.’’) 
Paid Up Pure 
At End of Cash or Endowment Continued Insurance Endow- 
Year Loan Value Insurance Years Months Days ment 
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Figures for later years will be furnished upon request. 

Reinstatement. In case of continued temporary insurance under the above 
provision this policy upon evidence of insurability satisfactory to the company 
may be reinstated within the first three years of the term for which the insur- 
ance is continued by payment of arrears of premiums with interest at (here 
insert not greater than six) per centum per annum. 

Options at Maturity. The insured, by written notice to the company at its 
home office, and with written consent of the assigned and irrevocable bene- 
ficiary, if any, may elect to have the net sum payable under this policy paid 
either in cash or as follows: 

1. By the payment of interest thereon at ...... per centum per annum pay- 
able annually, to the payee under this policy at the end of each year during 
the life of the payee and by the payment upon the death of the payee of the 
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said net sum and accrued interest to the executors, administrators or assigns 
of the payee, unless otherwise directed in said notice. 

2. By the payment of equal annual installments for a specified number of 
years, the first installment being payable immediately in accordance with 
the following table for each one thousand dollars of said net sum. 

3. By the payment of equal annual installments payable at the beginning 
of each year for a fixed period of twenty years, and for so many years longer 
as the payee shall survive, in accordance with the following table for each 
one thousand dollars of said net sum. 

Installments payable under options two or three which shall not have been 
paid prior to the death of the payee shall be paid, unless otherwise directed 
in said notice, to the executors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the beneficiary may, after 
the death of the insured, by like written notice, and with the written consent 
of the assignee, if any, select either of the above options. 

Unless otherwise specified by the insured the payee may on any interest 
date receive the amount yet due under option one, and may at any time receive 
the commuted value of payments yet to be made, computed upon the same basis 
as option two in the following table, provided that no such commutation will 
be made under three except after the death of the payee occurring within 
the aforesaid twenty years. 


TABLE OF INSTALLMENTS FOR EACH $1,000. 


OPTION 2. Option 3. 
Number of An- of Payee when Amount of 
Amount of Each olicoy Becomes Each 
Installments nt $ Installment 
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Agents are not authorized to modify this policy or to extend the time for 
paying a premium. 
In witness whereof the company has caused this policy to be executed this 
Site oscar Gay Of o444csn0ees 
NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 
(Insert ‘‘ Ordinary ’’ or ‘‘ Limited Payment’’) Life Fixed Survivorship 
Annuity. 
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of North Dakota. 
In consideration of ................ dollars, receipt of which is hereby ac- 
knowledged, and of the payment of (here insert amounts and times of pay- 
ments of premium) until (insert ‘‘ the death of the insured ’’ in ordinary life 


BN sass full year’s premiums shall have been paid or until the prior death 
of the insured ’’ in limited payment life). 

Promises to pay at its home office in ...............- re ee rene 
dollars in twenty equal annual installments of $............ LO) cone eaeres 


(herein called the beneficiary), (insert ‘‘ his’’ or ‘‘ her’’) executors, admin- 
istrators or assigns, with (insert ‘‘ out ’’ if so desired) right of revocation, if 
(insert ‘‘ he ’’ or ‘‘ she ’’’) survives the insured (otherwise to the executors, 
administrators or assigns of the insured) the first installment being payable 
immediately upon receipt of due proof of the death of the insured, any in- 
debtedness to the company on this policy, together with the balance, if any, 
of the then current year’s premium being deducted from the amounts first 
payable under this contract. 

Should the beneficiary live to receive the twenty installments payable to 
(insert ‘‘ him ’’ or ‘‘ her ’’) as above provided, the company will pay (insert 
‘‘ him ”’ or ‘‘ her’’) annually during the remainder of (insert ‘‘ his’’ or 
‘‘ her ’’) life the sum of $........ , beginning one year after the date when 
the twentieth installment payable hereunder shall fall due. 

Change of Beneficiary. When the right of revocation has been reserved, or 
in case of the death of any beneficiary under either a revocable or irrevocable 
designation, the insured subject to any existing assignment of the policy, may 
designate a new beneficiary with or without reserving right of revocation, 
by filing written notice thereof at the home office of the company, accompanied 
by the policy for suitable indorsement thereon. If any beneficiary shall die 
before the insured and the insured shall not have designated a new bene- 
ficiary, the interest of such beneficiary shall be payable to the insured (insert 
** his ’’ or ‘‘ her ’’) executors, administrators or assigns. If a new beneficiary 
shall be designated only twenty annual installments will be payable under 
this policy, and future (if necessary, insert ‘‘ semi ’’ or ‘‘ quarterly ’’) annual 
premiums will be reduced to ............ dollars each. 

Payment of Premiums. The company will accept payment of premiums at 
other times than as stated above, as follows: 


Ce ee eo er rr ee et er | 


Upon return of this policy to the company accompanied by evidence satis- 
factory to the company of the death of the beneficiary the company will 
reduce the future (here insert ‘‘ annual,’’ “‘ semi-annual ’’ or ‘‘ quarterly ’’) 
premium to $............ -each. | 

Except as herein provided the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. 

All premiums are payable in advance at said home office, or to an agent of 
the company upon delivery of a receipt signed by one or more of the following 
officers of the company (insert titles of officers who may sign receipts) and 
countersigned by said agent. 

A grace of one month subject to an interest charge at the rate of ...... 
per centum per annum shall be granted for the payment of every premium 
after the first, during which month the insurance shall continue in force. If 
the insured shall die during the month of grace the overdue premium will be 
deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restriction of liability by 
reason of travel, occupation, change of residence and suicide. These restric- 
tions, except such as refer to military and naval service in time of war, 
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must be applicable only to cases where the act of the insured provided against 
occurs within two years after the issuance of the policy.) 

Incontestability. This policy constitutes the entire contract between the 
parties and shall be incontestable from its date, except for nonpayment of 
premiums and except as otherwise provided in this policy. All statements 
made by the insured shall in the absence of fraud be deemed representations 
and not warranties and no such statement shall void this policy unless it is 
contained in a written application and a copy of such application shall be 
indorsed upon or attached to this policy when issued. 

If the age of the insured has been understated or if the age of the bene- 
ficiary has been overstated, the amount payable hereunder shall be such as 
the premium paid would have purchased at the correct age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second or third) 
policy year the company will annually determine and account for the portion 
of the divisible surplus accruing thereon. 

Dividends. Dividends at the option of the owner of the policy shall on the 
Scaveaune day of ............ of each year (here may be inserted ‘‘ after the 
first policy year ’’ or ‘‘ after the second policy year ’’ be either: 

1. Paid in cash, or, 

2. Applied toward the payment of any premium or premiums, or, 

3. Applied to the purchase of paid-up additions to the policy, payable in 
twenty annual installments at the same times as the original amount insured 
under this policy is payable. The payments of such twenty installments shall 
discharge the company from all liability on account of such dividend ad- 
ditions, or. 

4. Left to accumulate to the credit of the policy with interest at (here insert 
a rate not exceeding that used by the company in calculating its reserves) 
per centum per annum and payable at the maturity of the policy, but with- 
drawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election, — 
the dividends shall be paid in cash. 

Loans. After three full year’s premiums have been paid, the company at 
any time, while this policy is in force, will advance on the proper assignment 
of this policy and on the sole security thereof, at a rate of interest not greater 
than ...... per centum per annum, which interest if not paid annually shall 
be added to the principal and bear the same rate of interest, a sum equal to, 
or, at the option of the owner of the policy, less than, the reserve at the end of 
the current policy year required to provide for the twenty installments pay- 
able under this policy and for any dividend additions thereto and no more, 
computed according to the (designate mortality table adopted by the company 
for computing reserves) mortality table and interest at the rate of (designate 
rate of interest adopted by the company for computing reserves) per centum 
per annum. less (here may be inserted not more than two and one-half) per 
centum per annum of the amount insured by the policy, and of any dividend 
additions thereto. The company will deduct, however, from such loan value 
any existing indebtedness to the company on the policy and any unpaid balance 
of the premium for the current policy year, and may collect interest in ad- 
vance on the loan to the end of the current policy year. Such loan may 
be deferred by the company for not exceeding six months after the application 
therefor is made. Failure to repay any such advance or to pay interest shall 
not void this policy unless the total indebtedness hereon to the company shall 
equal or exceed such loan value at the time of such failure, and until one 
month after notice shall have been mailed by the company to the last known 
address of the insured and of the assignee, if any. No condition other than 
as herein provided shall be exacted as a prerequisite to any such advance. 
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Assignment. No assignment of this policy shall be binding upon the com- 
pany until it be filed with the company at its said home office. The company 
assumes no responsibility as to the validity of any assignment. 

Options on Surrender or Lapse. After this policy shall have been in force 
three full years the owner, within one month after any default may elect, 

(a) To accept the value of the policy in cash, or, 

(b) To have the insurance continued in force from date of default without 
future participation and without the right to loans, for its face amount, in- 
cluding any outstanding dividend additions, less any indebtedness to the com- 
pany hereon, or, 

(c) To purchase nonparticipating paid-up insurance, payable except as 
hereinafter provided, at the same time and on the same conditions as this 
policy. The cash value will be the reserve at the date of default required to 
provide for the twenty installments payable under this policy and for any 
dividend additions hereto, computed according to the (designate mortality 
table adopted by the company for computing reserves) mortality table and 
interest at the rate of (designate rate of interest adopted by the company 
for computing reserves) per centum per annum, less (here may be inserted not 
more than two and one-half) per centum of the amount insured by this policy 
and of any dividend additions thereto, and less any existing indebtedness to 
the company on this policy. Payment of such cash value may be deferred by 
the company for not exceeding six months after the application therefor is 
made. The term for which the insurance will be continued or the amount 
of the paid-up policy will be such as the cash value would purchase as a net 
single premium at the attained age of the insured according to the (designate 
the mortality table adopted by the company for computing reserves) mortality 
table and interest at the rate of (designate the rate of interest adopted by 
the company for computing reserves) per centum per annum. If the owner 
shall not within one month from default surrender this policy to the company 
at its home office for a cash surrender value or paid-up insurance as provided 
in options (a) and (c) the insurance will be continued as provided in option 
(b). The paid-up or continued temporary insurance will be payable in twenty 
equal installments and a payment of twenty installments under either option 
shall discharge the company from all liability under this policy. The figures 
in the following table are computed in accordance with the above provisions 
and upon the assumption that there is no indebtedness upon the policy, and 
that there are no outstanding dividend additions. (At the option of the com- 
pany the following may be here inserted: ‘‘ The figures apply to a policy for 


$1,000. As this contract is for $........ the loan, cash or paid-up insurance, 
available in any year will be $........ , the amount stated in the table for 
that year.’’) 
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Figures for later years will be furnished upon request. 

Reinstatement. In case of continued temporary insurance under the above 
provisions this policy upon evidence of insurability satisfactory to the com- 
paay may be reinstated within the first three years of the term for which the 
insurance is continued by payment of arrears of premium with interest at 
(here insert not greater than six) per centum per annum. 


Agents are not authorized to modify this policy or extend the time for 
paying the premium. 

In witness whereof the company has caused this policy to be exeeuted this 
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NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 


Endowment Fixed Survivorship Annuity. 
AVC cusemes eas 
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of North Dakota. 

In consideration of ............ dollars, receipt of which is hereby ac- 
knowledged, and of the payment of (here insert amounts in times of payments 
of premiums) until ............ full year’s premiums shall have been paid 
or until the prior death of the insured. 

Promises to pay at its home office in ............ Sed ons ahitaeatind i dollars 
in twenty equal annual installments of $............ to the insured, the first 
installment to be payable on the ............ dQy Of 28i56ecc5%24 , 190.., 
ONG: nse hea-iieews if the insured shall die before receiving all the twenty 
installments herein provided for, the remainder of such twenty installments 
shall be payable as they fall due to ...............-.... (herein called the 
beneficiary), (insert ‘‘ his ’’ or ‘‘ her ’’) executors, administrators or assigns, 
WICK 35 cial ans (insert ‘‘ out ’’ if so desired) right of revocation, if (insert 
‘‘he’’ or ‘‘ she ’’) survives the insured, otherwise to the executors, admin- 
istrators or assigns of the insured. 

Should the insured die before (insert date of maturity) this policy shall 
be payable to the beneficiary (insert ‘‘ his’’ or ‘‘ her’’) executors, admin- 
istrators or assigns, if (insert ‘‘ he ’’ or ‘‘ she ’’) survives the insured, other- 
wise to the executors, administrators or assigns of the insured, (the first 
installment, being payable immediately upon receipt of due proof of the death 
of the insured.) 

Any indebtedness to the company on this policy together with the balance, 
if any, of the then current year’s premium, will be deducted from the amounts 
first payable under this contract. 

Should the insured or beneficiary live to receive the twenty installments 
payable as above provided, the company, beginning one year after the date 
when the twentieth installment payable hereunder shall fall due, will pay 
the sum of $............ annually to the insured, or, in the event of the 
death of the insured, to the beneficiary the said annual payment to be due 
and payable so long as either the insured or beneficiary is living. 

Change of Beneficiary. When the right of revocation has been reserved, or 
in case of the death of any beneficiary under either a revocable or irrevocable 
designation, the insured, subject to any existing assignment of the policy, 
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may designate a new beneficiary with or without reserving right of revocation 
by filing written notice thereof at the home office of the company, accom- 
panied by the policy for suitable indorsement thereon. 

If any beneficiary shall die before the insured and the insured shall not have 
designated a new beneficiary the interest of such beneficiary shall be payable 
to the insured, (insert ‘‘ his’’ or ‘‘ her’’) executors, administrators or as- 
signs. If a new beneficiary shall be designated only twenty annual install- 
ments will be payable under this policy, and future, (if necessary, insert 
““ semi ’’ or ‘* quarter ’’) annual premiums will be reduced to .............. 
dollars each. 

Payment of Premiums. The company will accept payment of premiums at 
other times than as stated above, as follows: 


Upon return of this policy accompanied by evidence satisfactory to the 
company of the death of the beneficiary the company will reduce the future 
(here insert ‘‘ annual,’’ ‘‘ semi-annual ’’ or ‘‘ quarterly ’’) premiums to $..... 
each. 

Except as herein provided the payment of a premium or installment.thereof 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. All the premiums are payable in advance at 
said home office, or to any agent of the company upon delivery of a receipt 
signed by one or more of the following officers of the company (insert titles of 
officers who may sign receipts) and countersigned by said agent. 

A grace of one month subject to an interest charge at the rate of .......... 
per centum per annum shall be granted for the payment of every premium 
after the first, during which month the insurance will continue in force. 
the insured shall die during the month of grace the overdue premium will be 
deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restrictions of liability by 
reason of travel, occupation, change of residence and suicide. These restric- 
tions, except such as refer to military and naval service in time of war, must 
be applicable only to cases where the act of the insured provided against 
occurs within two years after the issuance of the policy.) 

Incontestability. This policy constitutes the entire contract between the 
parties and shall be incontestable from its date, except for nonpayment of 
premiums and except as otherwise provided in this policy. All statements 
made by the insured shall in the absence of fraud be deemed representations 
and not warranties and no such statement shall void this policy unless it is 
contained in a written application and a copy of such application shall be 
indorsed upon or attached to this policy when issued. 

If the age of the insured has been understated, or if the age of the bene- 
ficiary has been overstated, the amount payable hereunder shall be such as 
the premium paid would have purchased at the correct age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second or third) 
policy year the company will annually determine and account for the portion 
of the divisible surplus accruing thereon. 

Dividends. Dividends at the option of the owner of this policy shall on 
TNO voce cae ean oates day Of .624.ss460ss of each year (here may be inserted 
‘* after the first policy year ’’ or ‘‘ after the second policy year ’’) be either: 

1. Paid in cash, or, 

2. Applied toward the payment of any premium or premiums, or, 

3. Applied to the purchase of paid-up additions to the policy, payable in 
twenty annual installments at the same time as the original amount insured 
under this policy is payable. The payment of such twenty installments shall 
discharge the company from all liability on account of such dividend addi- 
tions ; or, 
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4. Left to accumulate to the credit of the policy with interest at (here 
insert a rate not exceeding that used by the company in calculating its reserves) 
per centum per annum and payable at the maturity of the policy, but with- 
drawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election, 
the dividends shall be paid in cash. 

Loans. After three full year’s premiums have been paid the company at 
any time, while this policy is in force, will advance, on proper assignment of 
this policy and on the sole security thereof, at a rate of interest not greater 
CNOD: cos cSeceewasinee at per centum per annum, which interest if not paid 
annually shall be added to the principal and bear the same rate of interest, 
a sum equal to, or, at the option of the owner of the policy, less than, the 
reserve at the end of the current policy year required to provide for the 
twenty installments payable under this policy and for any dividend additions 
thereto, and no more, computed according to the (designate mortality table 
adopted by the company for computing reserves) mortality table, and interest 
at the rate of (designate rate of interest adopted by the company for com- 
puting reserves) per centum per annum, less (here may be inserted not more 
than two and one-half per centum) of the amount insured by this policy and 
of any dividend addition thereto. The company, however, will deduct from 
such loan value any existing indebtedness to the company on the policy and 
any unpaid balance of the premium for the current policy year, and may 
collect interest in advance on the loan to the end of the current policy year. 
Such loan may be deferred by the company for not exceeding six months 
after the application therefor is made. Failure to repay any such advance or 
to pay interest shall not avoid this policy unless the total indebtedness hereon 
to the company shall equal or exceed such loan value at the time of such 
failure, and until one month after notice shall have been mailed by the com- 
pany to the last known address of the insured and of the assignee, if any. 
No condition other than as herein provided shall be exacted as a prerequisite 
to any such advance. 

Assignment. No assignment of this policy shall be binding upon the com- 
pany until it be filed with the company at its said home office. The company 
assumes no responsibility as to the validity of the assignment. 

Options on Surrender or Lapse. After this policy shall have been in force 
three full years the owner, within one month after any default, may elect: 

(a) To accept the value of this policy in cash, or, 

(b) To have the insurance continued in force from date of default, without 
future participation and without the right of loans, for its face amount, 
including outstanding dividend additions, less any indebtedness to the com- 
pany hereon, or, 

(c) To purchase nonparticipating paid-up imsurance, payable, except as 
hereinafter provided, at the same time and on the same conditions as this 
policy. The cash value will be the reserve at the date of default required to 
provide for the twenty installments payable under this policy and for any 
dividend additions thereto, computed according to the (designate mortality 
table adopted by the company for computing reserves) mortality table and 
interest at the rate of (designate rate of interest adopted by the company for 
computing reserves) per centum per annum, less (here may be inserted not 
more than two and one-half) per centum of the amount insured by this policy 
and of any dividend additions thereto, and less any existing indebtedness to 
the company on this policy. Payment of such cash value may be deferred by 
the company for not exceeding six months after the application therefor is 
made. The term for which the insurance will be continued or the amount of 
the paid-up policy will be such as the cash value will purchase as a net single 
premium at the attained age of the insured according to the (designate the 
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mortality table adopted by the company for computing reserves) mortality 
table and interest at the rate of (designate rate of interest adopted by the 
company for computing reserves) per centum per annum. If the sum appli- 
cable to the purchase of temporary insurance shall be more than sufficient to 
continue the insurance to the end of the endowment term named in this policy, 
the excess shall be used to purchase in the same manner nonparticipating, 
paid-up pure endowment, payable at the end of the endowment term and on 
the same conditions. 

If the owner shall not within one month from default surrender this policy 
to the company at its home office for a cash surrender value or for paid-up 
insurance as provided in options (a) and (c) the insurance will be continued 
as provided in option (b). The paid-up or continued temporary and pure 
endowment insurance will be payable in twenty equal annual installments 
and the payment of twenty installments under either option shall discharge 
the company from all liability under this policy. 

The figures in the following table are computed in accordance with the 
above provisions and upon the assumption that there is no indebtedness on the 
policy, and that there are no outstanding dividend additions. 

(At the option of the company the following may be here inserted: ‘‘ The 


figures apply to a policy of $1,000. As this contract is for $.......... , the 
loan, cash, paid-up insurance or pure endowment available in any year will 
DO 65258 Gases the amount stated in the table for that year.’’) 
At End Cash Paid Up Pure 
or Loan Endowment Continued Insurance Endow- 
Year Value Insurance Years Months Days ment 
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Figures for later years will be furnished upon request. 

Reinstatement. In case of continued temporary insurance under the above 
provisions this policy upon evidence of insurability satisfactory to the com- 
pany may be reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premiums with interest at 
(here insert not greater than six) per centum per annum. 

Agents are not authorized to modify this policy or to extend the time for 
paying a premium. 

In witness whereof, the company has caused this policy to be executed this 
stelonite hanna AY OL sioneke eree aera yous mas: 


eo ree: ee 
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NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 
Term. 
BOC 6 cciech wh oedeeas 
Amount $............ Premium $...........- 


er rr 2 2 2 2 
i rr rr rr rr rr rr rr tt 


eee eece ore ee ere eee seeeeeoeneeneerees eee eeeeoeeoer eee eee eeereenesee eee eee eww eee ee ® 


In consideration of .............cccececececaces dollars, receipt of which 
is hereby acknowledged, and of the payment of (here insert amounts and 
times of payments of premiums) until .......... full year’s premiums shall 
have been paid or until the prior death of the insured, promises to pay 
upon receipt at the home office of the company in .......... of due proof of 
the death of, ................ Ol sasacdscusaws seas , county of ..........-- 
state of North Dakota, herein called the insured, within ................- 
years from the date hereof, ................0- dollars, less any indebtedness 
hereon to the company and any unpaid portion of the premium for the then 
current policy year, at said home office, to .......... eo... Deneficlar...... 


with (insert ‘‘ out ’’ if so desired) right of revocation. 

Change of Beneficiary. When the right of revocation has been reserved, or 
in case of the death of any beneficiary under either a revocable or irrevocable 
designation, the insured, subject to any existing assignment of the policy, may 
designate a new beneficiary with or without reserving the right of revocation 
by filing written notice thereof at the home office of the company, accompanied 
by the policy for suitable indorsement thereon. If any beneficiary shall die 
before the insured and the insured shall not have designated a new bene- 
ficiary the interest of such beneficiary shall be payable to the insured, (insert 
‘“ his ’’ or ‘‘ her ’’) executors, administrators or assigns. 

Payment of Premiums. The company will accept payment of premiums at 
other times than as stated above, as follows: 


Except as herein provided the payment of a premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. 

All premiums are payable in advance at said home office, or to an agent 
of the company upon delivery of a receipt signed by one or more of the 
following officers of the company (insert titles of officers who may sign re- 
ceipts) and countersigned by said agent. 

A grace of one month subject to an interest charge at the rate of ........ 
per centum per annum shall be granted for the payment of every premium 
after the first, during which month the insurance shall continue in force. If 
the insured shall die during the month of grace the overdue premium will be 
deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restrictions of liability by 
reason of travel, occupation, change of residence and suicide. These restric- 
tions, except such as refer to military and naval service in time of war, must 
be applicable only to cases where the act of the insured provided against 
oceurs within two years after the issuance of the policy.) 

Incontestability. This policy constitutes the entire contract between the 
parties and shall be incontestable, from its date, except for nonpayment of 
premiums and except as otherwise provided in this policy. All statements 
made by the insured shall in the absence of fraud be deemed representations 
and not warranties and no such statement shall avoid this policy unless it is 
contained in a written application and a copy of such application shall be in- 
dorsed upon or attached to this policy when issued. If the age of the insured 
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has been understated, the amount payable hereunder shall be such as the 
premium paid would have purchased at the correct age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second or third) 
policy year the company will annually determine and account for the portion 


of the divisible surplus accruing hereon. 


tom ee 


Dividends. Dividends at the option of the owner of this policy shall on 
TNE shi in Gained day of .......... of each year (here may be inserted ‘‘ after 
the first policy year ’’ or ‘‘ after the second policy year ’’) be either 

1. Paid in cash, or, 

2. Applied toward the payment of any premium or premiums, or (the 
policy, at the option of the company, may here provide for a further option, 
as follows :) 7 

3. Left to accumulate to the credit of the policy with interest at (here insert 
a rate not exceeding that used by the company in calculating its reserves) per 
centum per annum and payable at the maturity of the policy, or at the expira- 
tion of the term, but withdrawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election, 
the dividends shall be paid in cash. 

Assignment. No assignment of this policy shall be binding upon the com- 
pany, until it be filed with the company at its said home office. The com- 
pany assumes no responsibility as to the validity of any assignment. 

(If the term of the policy is for more than twenty years, the company 
shall provide for continuance of insurance on surrender or lapse in the follow-. 
ing form:) 

Continuance of Insurance on Lapse. In event of default in premium pay- 
ments after this policy shall have been in force three full years, the reserve 
hereon according to the (designate mortality table adopted by the com- 
pany for computing reserves) mortality table and interest at the rate of 
(designate rate of interest adopted by the company for computing reserves) 
per centum per annum, less (here may be inserted not more than two and 
one-half) per centum of the amount insured by this policy will be applied 
to the purchase of nonparticipating continued temporary insurance for the 
face amount of this policy at net single premium rates at the attained age of 
the insured according to the same table of mortality and rate of interest. 


TABLE OF CONTINUED INSURANCE. 
E 
a Continued Insurance 
Months 


Year Years 


3 

4 

D 

6 

7 

8 

9 
10 
11 
Te ‘git GGUeGioee' Samia waar. Je uueete tects s 
3: +. °° #28: eatnawecaa initdaaiesenwene Sarddetlaaedas 
14 \.@tibdeyerceken, “abgeaeepiie: Dudaernbatieetes 
10 ««—s”—«s SQ Caes, “Kiwkeegetignas peeRdeacaweu ss 
TO: 2 aghratttitre Caen ttl ak catiratuetnh aii aaes unas eect aiadet 
ME i= iibowhees: Seeteicastesae. aaieetecases ts 
A 0 die AG Inmate Mace eate sheds saree aaa 
Nf  2R2gntetiviteetet: seagate tetes: Jebe steele es 
20 


§ 6635 CIVIL CODE. Standard Forms of 


Figures for later years will be furnished upon request. 

(If the term policy is for more than twenty years the company shall provide 
for reinstatement in the following form:) 

Reinstatement. Upon evidence of insurability satisfactory to the company 
this policy may be reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premiums with interest 
at (here insert not greater than six) per centum per annum. 

Options at Maturity. The insured, by written notice to the company at its 
home office and with written consent of the assignee and irrevocable bene- 
ficiary, if any, may elect to have the net sum payable under this policy paid 
either in cash or as follows: 

1. By the payment of interest thereon at ...... per centum per annum, 
payable annually to the payee under this policy at the end of each year during 
the life of the payee and by the payment upon the death of the payee of the 
said net sum and accrued interest to the executors, administrators or assigns 
of the payee, unless otherwise directed in said notice. 

2. By the payment of equal annual installments for a specified number of 
years, the first installment being payable immediately, in accordance with the 
following table for each one thousand dollars of said net sum. 

3. By the payment of equal annual payments payable at the beginning of 
each year for a fixed period of twenty years and for so many years longer as 
the payee shall survive, in accordance with the following table for each one 
thousand dollars of said net sum. 

Installments payable under options (2) or (3) which shall not have been 
. paid prior to the death of the payee shall be paid, unless otherwise directed 
in said notice, to the executors, administrators or assigns of the payee. 

If the insured shall not have directed otherwise the beneficiary may, after 
the death of the insured, by like written notice, and with the written consent 
of the assignee, if any, select either of the above options. 

Unless otherwise specified by the insured the payee may on any interest 
date receive the amount yet due under option (1), and may at any time re. 
ceive the commuted value of payments yet to be made, computed upon the 
same basis as option (2) in the following table, provided that no such com- 
mutation will be made under (3), except after the death of the payee occurring 
within the aforesaid twenty years. 


TABLE OF INSTALLMENTS FOR EACH $1,000. 


OPTION 2 OrprTrion 3 
Number of Arpount of Age of Payee Amount of 
‘Annual Each When Poli Each 
Installments Installment Becomes Payable Installment 


(Blank lines) 
Agents are not authorized to modify this policy or to extend the time for 
paylng a premium. 
In Witness Whereof, the company has caused this policy to be executed 
THIS soe ooh ora eases Gay Ol s4cisdsiendeeugaesies 


NORTH DAKOTA STANDARD LIFE INSURANCE POLICY. 


Term with right to renew and change. 
Age.... 
AMOUNE $i566siawh eset besws Sotreees Premium: $34.40 6002 ties eee Sales 


In consideration Of ........... cee eee eee ees dollars, receipt of which 
is herehy acknowledged, and of the payment of (here insert amounts and times 
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of payments of premium) until .............. full year’s premium shall have 
been paid or until the prior death of the insured. 

Promises to pay upon receipt at the home office of the company in ........ 
of due proof of the death of .............. Ol scivesaudeeeces , county of 
rer pabeneuseetes , State of North Dakota, herein called the insured, within 
ore eee years from the date hereof, ....................-... dollars, less 
any indebtedness hereon to the company and any unpaid portion of the pre- 
mium for the then current policy year, at said home office, to............. ; 
beneficiar.... with (insert ‘‘ out ’’ if so desired) right of revocation. 

Change of Beneficiary. When the right of revocation has been reserved, 
or in case of the death of any beneficiary under either a revocable or irrevo- 
eable designation, the insured, subject to any existing assignment of the 
policy, may designate a new beneficiary with or without reserving right of 
revocation by filing written notice thereof at the home office of the company, 
accompanied by the policy for suitable indorsement thereon. If any bene- 
ficiary shall die before the insured and the insured shall not have designated 
a new beneficiary the interest of such beneficiary shall be payable to the 
insured (insert ‘‘ his ’’ or ‘‘ her ’’) executors, administrators or assigns. 

Payment of Premiums. The company will accept payment of premiums at 
other times than as stated above, as follows: 


Except as herein provided the payment of premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium 
or installment thereof is payable. 

All premiums are payable in advance at said home office, or to an agent of 
the company upon delivery of a receipt signed by one or more of the following 
officers of the company (insert titles of officers who may sign receipts) and 
countersigned by said agent. 

A grace of one month subject to an interest charge at the rate of ........ 
per centum per annum shall be granted for the payment of every premium 
after the first, during which month the insurance shall continue in force. 
If the insured shall die during the month of grace the overdue premium 
will be deducted from any amount payable hereon in any settlement hereunder. 

Conditions. (The policy may here provide for restrictions of liability by 
reason of travel, occupation, change of residence, and suicide. These restric- 
tions, except such as refer to military and naval service in time of war, 
must be applicable only to cases where the act of the insured provided against 
occurs within two years after the issuance of the policy.) 

Incontestability. This policy constitutes the entire contract between the 
parties and shall be incontestable from its date, except for nonpayment of pre- 
miums and except as otherwise provided in this policy. All statements made 
by the insured shall in the absence of fraud be deemed representations and not 
warranties and no such statement shall avoid this policy unless it is contained 
in a written application and a copy of such application shall be indorsed upon 
or attached to this policy when issued. 

If the age of the insured has been understated, the amount payable here- 
under shall be such as the premium paid would have purchased at the correct 
age. 

Participation. This policy shall participate in the surplus of the company 
and beginning not later than the end of the (insert first, second and third) 
policy year the company will annually determine and account for the portion 
of the divisible surplus accruing hereon. | 

Dividends. Dividends at the option of the owner of this policy shall on the 
sie be et day of ............, of each year (here may be inserted ‘‘ after the 
first policy year ’’ or ‘‘ after the second policy year ’’) be either: 
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1. Be paid in cash, or, 

2. Applied toward the payment of any premium or premiums. (The policy 
at the aa of the company may here provide for a further option, as 
follows: 

3. Left to accumulate to the credit of the policy with interest at (here 
insert a rate not exceeding that used by the company in calculating its re- 
serves) per centum per annum and payable at the maturity of the policy, or at 
the expiration of the term, but withdrawable on any anniversary of the policy. 

Unless the owner of this policy shall elect otherwise within three months 
after the mailing by the company of a written notice requiring such election, 
the dividends shall be paid in cash. 

Privilege of Renewal. The owner of this policy, if the insured be not over 
the age of sixty-five years, may renew this policy for the further terms of 
re ere ee years each by written notice to the company at its said home 
office accompanied by this policy for suitable indorsement on or before the 
expiration of the insurance hereunder and by paying the premiums to be fixed 
by the age on the birthday nearest to the date of such renewal in accordance 
with the following table for each one thousand dollars of insurance; if the 
insured shall be over the age of sixty-five years this policy may upon similar 
notice be surrendered for an ordinary life policy which shall require premiums 
during life in accordance with the following table for each one thousand 
dollars of insurance. 


TABLE OF PREMIUMS FOR RENEWALS. 


; Years Term Premium vey Life Premium 
Attained Payable in Advance Attained si dat e in Advance 
Age for Each $1,000 Age or Each $1,000 


(Blank lines.) 


Privilege to Change to Other Forms of Policies. The owner of this policy 
may at any time within the first ............ years exchange this policy for 
a participating policy for the same amount or any less amount upon the 
ordinary life, limited payment life, or endowment plan upon any anniversary 
of the policy, or within the month of grace by surrendering the policy to the 
company at said home office with written notice of the election and by paying 
the premiums to be fixed by the age on the birthday nearest to the date of 
such exchange according to the rates of the company then in force. 

Assignment. No assignment of this policy shall be binding upon the com- 
pany, until it be filed with the company at its said home office. The company 
assumes no responsibility as to the validity of any assignment. 

(If the term of the policy is for more than twenty years the company shall 
ella for continuance of insurance on surrender or lapse in the following 

orm :) 

Continuance of Insurance on Lapse. In event of default in premium pay- 
ments after this policy shall have been in force three full years, the reserve 
hereon according to the (designate mortality table, adopted by the company 
for computing reserves) mortality table, and interest at the rate of (designate 
rate of interest adopted by the company for computing reserves) per centum 
per annum, less (here may be inserted not more than two and one-half) per 
centum of the amount insured by this policy will be applied to the purchase 
of nonparticipating continued temporary insurance for the face amount of 
this policy at net single premium rates at the attained age of the insured 
according to the same table of mortality and rate of interest. 
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TABLE OF CONTINUED INSURANCE. 
At End Continued Insurance 
Months 


Figures for later years will be given upon request. 

(If the term of the policy is for more than twenty years, the company shall 
provide for reinstatement in the following form:) 

Reinstatement. Upon evidence of insurability satisfactory to the company 
this policy may be reinstated within the first three years of the term for which 
the insurance is continued by payment of arrears of premiums with interest 
at (here insert not greater than six) per centum per annum. 

Options at: Maturity. The insured, by written notice to the company at its 
home office and with the written consent of the assignee and irrevocable bene- 
ficiary, if any, may elect to have the net sum payable under this policy paid 
either in cash or as follows: 

1. By the payment of interest thereon at ...... per centum per annum, 
payable annually, to the payee under this policy at the end of each year during 
the life of the payee and by the payment upon the death of the payee of the 
said net sum and accrued interest to the executors, administrators or assigns 
of the payee, unless otherwise directed in said notice. 

2. By the payment of equal] annual installments for a specified number of 
years, the first installment being payable immediately, in accordance with 
the following table for each one thousand dollars of said net sum. 

8. By the payment of equal annual installments payable at the beginning 
of each year for a fixed period of twenty years and for so many years longer 
as the payee shall survive, in accordance with the following table for each 
one thousand dollars of said net sum. 

Installments payable under (2) or (3) which shall not have been paid prior 
to the death of the payee shall be paid, unless otherwise directed in said notice, 
to the executors, administrators or assigns of the payee. 

If the insured shall not have otherwise directed the beneficiary may after 
the death of the insured by like written notice and with the written consent 
of the assignee, if any, select either of the above options. 

Unless otherwise specified by the insured the payee may, on any interest 
date, receive the amount yet due under option (1) and may at any time 
receive the commuted value of payments yet to be made, computed upon the 
same basis as option (2) in the following table, provided that no such com- 
mutation will be made under (3), except after the death of the payee occur- 
ring within the aforesaid twenty years. 
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TABLE OF INSTALLMENTS FOR EACH $1,000. 


(Option 2) (Option 3) 
Number of Amount of Age cf Payee Amount of 
Each When Poli Each 
Installments Installment Becomes Payable Installment 


(Blank lines.) 


Agents are not authorized to modify this policy or to extend the time for 
payment of a premium. 

In Witness Whereof, the company has caused this policy to be executed this 
ere rer day of ............ [1907, ch. 140, § 2.] 

§ 6635a. Single premium policies. Single premium policies may be issued in 
any form prescribed in section 6635, omitting therefrom provisions or portions 
thereof applicable only to other than single premium policies. Nonparticipat- 
ing policies may be issued in any form prescribed in section 6635 if they shall 
contain a provision that the policy shall be nonparticipating, and such policies 
shall omit therefrom clauses for participation in the surplus of the company. 
[1907, ch. 140, § 3.] 

§ 6635b. Term insurance. Policies issued on the standard forms prescribed 
in section 6635 may provide for not more than one year preliminary term 
insurance by corporation therein of the following clause immediately preceding 
the ‘‘ change of beneficiary ’’ clause: ‘‘ The first year’s insurance under this 
policy is term insurance.’’ If the premium charged for term insurance under 
a limited payment life preliminary term policy providing for the payment 
of all premiums thereon in less than twenty years from the date of the policy 
or under an endowment preliminary term policy, exceeds that charged for 
like insurance under twenty payment preliminary term policies of the same 
company, the reserve thereon at the end of any year, including the first, shall 
not be less than the reserve on the twenty payment preliminary term policy 
issued in the same year and at the same age, together with an amount which 
shall be equivalent to the accumulation of a net level premium sufficient to 
provide for a pure endowment at the end of the premium-payment period 
equal to the difference between the value at the end of such period of such 
twenty payment preliminary term policy and the full reserve at such time of 
such a limited payment or endowment policy. [1909, ch. 149; 1907, ch. 140, 
§ 4.] 
§ 6635c. Provisions of life policies. No policy of life insurance in form 
other than as provided in section 6635 shall be issued in this state or be issued 
by a life insurance company organized under the laws of this state unless the 
same shall contain the following provisions: 

1. A provision that all premiums shall be payable in advance either at the 
home office of the company, or to an agent of the company. upon delivery of 
a receipt signed by one or more of the officers who shall be named in the policy. 

2. A provision for a grace of one month for the payment of every premium 
after the first, which may be subject to an interest charge during which month 
the insurance shall continue in force, which provision may contain a stipula- 
tion that if the insured shall die during the month of grace the over-due 
premium will be deducted in any settlement under the policy. 

3. A provision that the policy shall constitute the entire contract between 
the parties and shall be incontestable after two years from its date, except 
for nonpayment of premiums and except for violations of the conditions of 
the policy relating to naval and military services in time of war. 

4. A provision that all statements made by the insured shall, in the absence 
of fraud, be deemed representations and not warranties and that no such state- 
ment shall void the policy unless it is contained in a written application and 
a copy of such application shall be indorsed upon or attached to the policy 
when issued. 
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o. A provision that if the age of the insured has been understated the 
amount payable under the policy shall be such as the premium would have 
purchased at the correct age. 

6. A provision that the policy shall participate in the surplus of the company 
and that, beginning not later than the end of the third policy year, the com- 
pany wil! annually determine and account for the portion of the divisible 
surplus accruing on the policy, and that the owner of the policy shall have 
the right each year to have the current dividend arising from such participa- 
tion paid jn cash and if the policy shall provide other dividend options. it shall 
further provide that if the owner of the policy shall not elect any such other 
options the dividends shall be paid in cash. This provision shall not be re- 
quired in nonparticipating policies. 

7. A provision that after three full years’ premiums have been paid the 
company at any time while the policy is in force will advance on proper 
assignment of the policy and on the sole security thereof, at a specified rate 
of interest, a sum equal to, or at the option of the owner of the policy, less 
than, the reserve at the end of the current policy year on the policy and on 
any dividend additions thereto, specifying the mortality table and rate of 
interest adopted for computing such reserve, less a sum not more than two 
and one-half per centum of the amount insured by the policy and of any divi- 
dend additions thereto; and that the company will deduct from such loan 
value any existing indebtedness on the policy and any unpaid balance of the 
‘premium for the current policy year, and may collect interest in advance on 
the loan to the end of the current policy year; which provision may further 
provide that such loan may be deferred for not exceeding six months after the 
application thereof is made. It shall be further stipulated in the policy that 
failure to repay any such advance or to pay interest shall not void the policy 
unless the total indebtedness thereon to the company shall equal or exceed 
such loan value at the time of such failure nor until one month after notice 
shall have been mailed by the company to the last known address of the in- 
sured and of the assignee, if any. No condition other than as herein pro- 
vided shall be exacted as a prerequisite to any such advance. This provision 
shall not be required in term insurances. 

8. A provision which. in event of default in premium payments, after 
premium shall have been paid for three years, shall secure to the owner of 
the policy a stipulated form of insurance, the net value of which shall be at 
least equal to the reserve at the date of default on the policy and on any 
dividend additions thereto, specifying the mortality table and rate of interest 
adopted for computing such reserves, less a sum of not more than two and 
one-half per centum of the amount insured by the policy and of any existing 
dividend additions thereto, and less any existing indebtedness to the company 
on the policy. Such provision shall stipulate that the policy may be sur- 
rendered to the company at its home office within one month from date of 
default for a specified cash value at least equal to the sum which would other- 
wise be available for the purchase of insurance as aforesaid and may stipulate 
that the company may defer payment for not more than six months after the 
application therefor is made. This provision shall not be required in term in- 
surances of twenty years or less. 

9. A table showing in figures the loan values, and the options available 
under the policies each year upon default in premium payments, during at 
least the first twenty years of the policy, beginning with the year in which 
such values and options become available. 

10. A provision that if, in event of default in premium payments, the 
value of the policy shall be applied to the purchase of other insurance, and if 
such insurance shall be in force and the original policy shall not have been 
surrendered to the company and cancelled, the policy may be reinstated within | 
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three years from such default, upon evidence of insurability satisfactory to 
the company and payment of arrears of premiums with interest. 

11. A provision that when a policy shall become a claim by the death of 
the insured settlement shall be made upon receipt of due proof of death, or not 
later than two months after receipt of such proof. 

12. A table showing the amounts of installments in which the policy may 
provide its proceeds may be payable. 

ma A title on the face and on the back of the policy correctly describing 
the same. 

Any of the foregoing provisions or portions thereof relating to premiums not 
applicable to single [premium] policies, shall to that extent not be incorporated 
therein. [1907, ch. 140, § 5.] 

§ 6635d. Provisions prohibited. No policy of life insurance in form other 
than as prescribed in section 6635 shall be issued or delivered in this state or 
be issued by a life insurance company organized under the laws of this state, 
if it contain any of the following provisions: 

1. A provision for forfeiture of the policy for failure to repay any loan on 
the policy or to pay interest on such loan while the total indebtedness on the 
policy is less than the loan value thereof; or any provision for forfeiture for 
failure to repay any such loan or to pay interest thereon, unless such pro- 
vision contain a stipulation that no such forfeiture shall occur until at least 
one month after notice shall have been mailed by the company to the last 
known address of the insured and of the assignee, if any. 

2. A provision limiting the time within which any action at law or in equity 
may be commenced to less than five years after the cause of action shall accrue. 

3. A provision by which the policy shall purport to be issued or to take 
effect before the original application for the insurance was made, if thereby 
the assured would rate at an age younger than his age at date when the 
application was made, according to his age at nearest birthday. 

4. A provision for any mode of settlement at maturity of less value than 
the amount insured on the face of the policy plus dividend additions, if any, 
less any indebtedness to the company on the policy and less any premium that 
may by the terms of the policy be deducted. [1907, ch. 140, § 6.] 

§ 6635e. Preliminary term policies. Preliminary term policies not issued 
on the standard forms shall also be subject to the provisions of section 6635b. 
[1907, ch. 140, § 7.] 

§ 6635f. Form filed with insurance commissioner. No policy of life insur- 
ance shall be issued or delivered in this state, or be issued by a life insurance 
company organized under the laws of this state, until the form of the same 
has been filed with the insurance commissioner; and after the insurance com- 
missioner shall have notified any company of his disapproval of any form it 
shall be unlawful for such company to issue any policy in the form so dis- 
approved. The commissioner’s action shall be subject to review by any court 
of competent jurisdiction. [1907, ch. 140, § 8.] 

g. Provisions restricted. The policies of a life insurance company, 
not organized under the laws of this state, may contain any provision which 
the law of this state, territory, district or county under which the company is 
organized, prescribes shall be in such policies when issued in this state, and 
the policies of a life insurance company organized under the laws of this state 
may, when issued or delivered in any other state, territory, district or county, 
contain any provision required by the laws of the state. territory, district or 
county in which the same are issued, anything in this ‘act to the contrary 
notwithstanding. [1907, ch. 140, § 9.] 

§ 6635h. What companies exempt. This act [sections 6634-6635i] shall 
not apply to annuities, industrial policies or to corporations or associations 
‘ operating on the assessment or fraternal plan. [1907, ch. 140, § 10.] 

§ 6635i. ‘‘ Company ’’ defined. Wherever the word ‘‘ company ’’ is used 
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in this act [sections 6634—6635i] it shall be held to include corporations and 
associations. [1907, ch. 140, § 11.] 

§ 6636. Policy must contain entire contract. Every policy of life insurance 
issued or delivered within this state on or after the first day of January, 1908, 
by any life insurance corporation doing business within the state shall contain 
the entire contract between the parties. [1907, ch. 155.] 


CHAPTER 82. 
POLICIES OF HEALTH OR ACCIDENT INSURANCE. 


§ 6637. Typography of policy, and provisions required. No policy of insur- 
ance against loss or damage by the sickness, bodily injury or death by acci- 
dent of the assured shall be issued or delivered in this state, unless ‘the same 
shall be plainly printed, no portion thereof in smaller than long primer type, 
and every policy so issued and delivered shall contain the following provisions : 

1. A provision that notice of accident or disability shall be given within 
forty (40) days, unless such notice may be shown not to have been reasonably 
possible, to some certain office or officer designated therein. 

2. A provision that the policy or certificate contains the entire contract. 

3. A provision that if a past-due premium is accepted after lapse, such 
acceptance shall reinstate the policy in full. 

4. A provision that if the occupation of the insured be changed to a more 
hazardous one, then the benefit and payment to be such as the premium would 
pay for in that occupation. 

5. All benefits called for by the policy shall be specifically stated in full 
therein, and all exceptions shall be stated specifically and with the same 
prominence as the benefits. [1911, ch. 158, § 1.] 

§ 6638. Provisions forbidden. No policy of insurance against loss or dam- 
age by the sickness, bodily injury or death by accident of the assured shall 
be issued or delivered in this state if it contain any of the following provisions: 

1, A provision limiting the time in which an action at law or in equity may 
be commenced to less than two years after date upon which final proof of loss 
or disability shall have been filed with the company. 

2. A provision referring to the constitution, by-laws or rules of the company 
or association or attempting to make the same a part of the policy. 

3. A provision for the deduction of advance premiums or assessments from 
benefits payable under the terms of the policy. 

4. A provision limiting the amount of indemnity to be paid to a sum less 
than the indemnity as stated in the policy and for which the premium has been 
paid. [1911, ch. 158, § 2.] 

§ 6639. Application of this chapter. This chapter shall apply to all com- 
panies, corporations or associations issuing a policy of insurance against loss 
or damage caused by the sickness. bodily injury or death by accident of the 
assured, except fraternal beneficiary associations. [1911, ch. 158, § 3.] 

§ 6640. Form of policy to be filed with insurance commissioner for approval. 
No policy of insurance against loss or damage by the sickness, bodily injury 
or death by accident of the assured shall be issued or delivered in this state by 
any company, corporation or association until the form of the same, together 
with a table of rates and classification of risks, has been filed with the com- 
missioner of insurance; and after the commissioner of insurance shall have 
notified any company, corporation or association of his disapproval of any 
form, stating his reasons therefor in writing, it shall be unlawful for such com- 
pany, corporation or association to issue any policy in the form so disapproved. 
The commissioner’s action shall be subject to review by any court of competent 
jurisdiction. [1911, ch. 158, § 4.] 
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CHAPTER 83. 
INDEMNITY. 


§ 6641. Defined. Indemnity is a contract by which one engages to save 
another from a legal consequence of the conduct of one of the parties or of 
some other person. ([R. C. 1905, § 6065; Civ. C. 1877, § 1639; R. C. 1899, 
§ 4615. ] 

Contracts of indemnity within the statute of frauds. 42 Am. St. Rep. 186. 
As to similar provision in Cal. Civ. Code, § 2772, see Graves v. Moore, 58 Cal. 435; 
Magee v. McManus, 70 Cal. 553, 12 Pac. 451. 


§ 6642. Against unlawful act void. An agreement to indemnify a person 
against an act thereafter to be done is void, if the act is known by such person 
at the time of doing it to be unlawful. ([R. C. 1905, § 6066; Civ. C. 1877, 


§ 1640; R. C. 1899, § 4616.] 
Validity of agreement to indemnify bail in a criminal case. 14 L.R.A. 78; 20 
L.R.A.(N.S.) 58, 
Agreements to indemnify against illegal acts. 40 Am. Dec. 425. 


§ 6643. Against act done valid, unless felony. An agreement to indemnify 
a person against an act already done is valid, even though the act was known 
to be wrongful, unless it was a felony. [R. C. 1905, § 6067; Civ. C. 1877, 
§ 1641; R. C. 1899, § 4617.] 

§ 6644. Against act of person includes agents. An agreement to indemnify 
against the acts of a certain person applies not only to his acts and their con- 
sequences, but also to those of his agents. [R. C. 1905, § 6068; Civ. C. 1877, 
§ 1642; R. C. 1899, § 4618.] 

§ 6645. Several includes each. An agreement to indemnify several persons 
applies to each, unless a contrary intention appears. [R. C. 1905, § 6069; 
Civ. C. 1877, § 1643; R. C. 1899, § 4619. ] 

§ 6646. When liable jointly with person indemnified. One who indemnifies 
another person against an act to be done by the latter is liable jointly with 
the person indemnified and separately to every person injured by such act. 
[R. C. 1905, § 6070; Civ. C. 1877, § 1644; R. C. 1899, § 4620.] 

§ 6647. Rules to be applied in interpretation. In the interpretation of a 
contract of indemnity the following rules are to be applied, unless a contrary 
intention appears: 

1. Upon an indemnity against liability, expressly or in other equivalent 
terms, the person indemnified is entitled to recover upon becoming liable. 

2. Upon an indemnity against claims or demands, or damages or costs, 
expressly or in other equivalent terms, the person indemnified is not entitled 
to recover without payment thereof. 

3. An indemnity against claims or demands, or liability, expressly or in 
other equivalent terms, embraces the costs of defense against such claims, 
demands or liability incurred in good faith and in the exercise of reasonable 
discretion. 

4. The person indemnifying is bound on request of the person indemnified 
to defend actions or proceedings brought against the latter in respect to the 
matters embraced by the indemnity; but the person indemnified has the right 
to conduct such defense, if he chooses to do so. 

5. If, after request, the person indemnifying neglects to defend the person 
indemnified, a recovery against the latter suffered by him in good faith is 
conclusive in his favor against the former. 

6. If the person indemnifying, whether he is a principal or a surety in the 
agreement, has not reasonable notice of the action or proceedings against the 
person indemnified, or is not allowed to control its defense. judgment against 
the latter is only presumptive evidence against the former. 

7. A stipulation, that a judgment against the person indemnified shall be 
conclusive upon the person indemnifying, is inapplicable if he had a good 
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defense upon the merits which by want of ordinary care he failed to establish 
in the action. [R. C. 1905, § 6071; Civ. C. 1877, § 1645; R. C. 1895, § 4621.] 

One suing on contract of indemnity must show he was injured or became liable to 
another for damages growing out of the transaction indemnified against. Cranmer Vv. 
Building & Loan Ass’n, 6 S. D. 341, 61 N. W. 35. : 

Indemnification of bail in criminal actions is governed by these sections. Western 
Surety Co. v. Kelley, 27 S. D. 465, 131 N. W. 808. : 

Construction of bond or policy indemnifying employer against loss from negligence 
of employe. 31 L.R.A.(N.S.) 775. 

Injuries covered by employer’s indemnity policy. 30 L.R.A.(N.S.) 1192. ee 

How far does limitation of liability in policy of indemnity insurance against liability 
for injuries to employes and others include expenses of litigation. 12 L.R.A.(N.S.) 478. 

Liability under policy indemnifying against liability for injuries to compensate insured 
for expenses incurred in succesetnl defense or compromise of action. 30 L.R.A.(N.S.) 
1105. 

Construction of policy or contract insuring against loss of rents. 16 L.R.A.(N'S.) 
1055; 23 L.R.A.(N.S.) 123. 

When surety becomes liable on contract of indemnity. 1 Am. Dec. 47. 

Indemnity to sheriffs for damages suffered by them in executing civil process, 89 
Am. St. Rep. 448. 

Conclusiveness of judgments against principals in action against indemnitors. 22 
Am. St. Rep. 204. 

When right of action accrues on contract of indemnity. 49 Am. Dec. 362. 

As to similar provision in Cal. Civ. Code, § 2778, see McBeth v. McIntyre, 57 Cal. 49; 
Commercial Union Assur. Co. v. American Cent. Ins. Co., 68 Cal. 430, 9 Pac. 712; 
Showers v. Wadsworth, 81 Cal. 270, 22 Pac. 663; Fernandez v. Tormey, 121 Cal. 515, 
53 Pac. 1119. 

§ 6648. Engagement to answer for violation of duty. Reimbursement. 
When one at the request of another engages to answer in damages, whether 
liquidated or unliquidated, for any violation of duty on the part of the latter, 
he is entitled to be reimbursed in the same manner as a surety for whatever 
he may pay. [R. C. 1905, § 6072; Civ. C. 1877, § 1646; R. C. 1899, § 4622.] 

§ 6649. When sureties called bail. Upon those contracts of indemnity 
which are taken in legal proceedings as security for the performance of an 
obligation imposed or declared by the tribunals and known as undertakings 
or recognizances, the sureties are called bail. [R. C. 1905, § 6073; Civ. C. 
1877, § 1647; R. C. 1899, § 4623.) 

As verb word “bail” means to deliver arrested person to sureties upon their giving 
oe for his appearance in court. State v. Western Surety Co., 26 S. D. 170, 128 

. W. 173. 

Presumption that obligation is joint and not several which arises under section 1118, 
does not depend on particular obligation imposed on persons therein named as bail 
State v. Western Surety Co., 26 S. D. 170, 128 N. W. 173. 

§ 6650. Obligations of bail, how governed. The obligations of bail are 
governed by the statutes specially applicable thereto. [R. C. 1905, § 6074; 


Civ. C. 1877, § 1648; R. C. 1895, § 4624.] 


CHAPTER 84. 
GUARANTY. 


ARTICLE 1. DEFINITION OF GUARANTY, §§ 6651, 6652. 

. CREATION OF GUARANTY, §§ 6653-6656. 

. INTERPRETATION OF GUARANTY, §§ 6657-6660. 
LIABILITY OF GUARANTORS, §§ 6661-6665. 

. CONTINUING GUARANTY, §§ 6666, 6667. 


. EXONERATION OF GUARANTORS, §§ 6668-6674. 


> Or H 9 2 Re 


ARTICLE 1.— DEFINITION oF GUARANTY. 


§ 6651. Defined. A guaranty is a promise to answer for the debt, default 
or miscarriage of another person. [R. C. 1905, § 6075; Civ. C. 1877, § 1649; 


R. C. 1899, § 4625.] 
The contract of guaranty. 105 Am. St. Rep. 502, 
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Effect on contract of guaranty of death of party thereto. 23 L.R.A. 709; 45 
L.R.A.(N.S.) 350. 

-Is liability of guarantor or surety determined by his death. 2 B. R. C. 937. 

Indorser of note as guarantor. 18 L.R.A.(N.S.) 565. 

Letter in reply to inquiry a8 to third party’s financial condition. 1 L.R.A.(N.S.) 305. 

Request to make advances to another as implied guaranty of payment. 15 
L.R.A.(N.S.) 1115; 46 L.R.A.(N.S.) 484. 

As to similar provision in Cal. Civ. Code, § 2787, see Fessenden v. Summers, 62 Cal. 


484. 
§ 6652. Knowledge of principal unnecessary. A person may become guar- 
antor even without the knowledge or consent of the principal. [R. C. 1905, 
§ 6076; Civ. C. 1877, § 1650; R. C. 1899, § 4626.] 


ARTICLE 2.— CREATION OF GUARANTY. 


§ 6653. Consideration for. When a guaranty is entered into at the same 
time with the original obligation or with the acceptance of the latter by the 
guarantee and forms with that obligation a part of the consideration to him, 
no other consideration need exist. In all other cases there must be a consid- | 
eration distinct from that of the original obligation. [R. C. 1905, § 6077; 


Civ. C. 1877, § 1651; R. C. 1899, § 4627.] 
One agreeing to collect money due him and payor of note and pay payee on obliga- 
tion of payor, is liable as guarantor if he collects money. Rankin v. Matthiesen, 10 
S. D. 628, 75 N. W. 196. 
Where one has collected money on note which he has not paid over, the moral obliga- 
oe pay is sufficient to support guaranty. Rankin v. Matthiesen, 10 S. D. 628, 75 
. W. 196. 


Necessity of new consideration to bind third person who signs as guarantor after 
execution and delivery of original contract by principal. 44 L.R.A.(N.S.) 481. 


§ 6654. When must be in writing. Except as prescribed by the next section 
a guaranty must be in writing and signed by the guarantor; but the writing 
need not express a consideration. [R. C. 1905, § 6078; Civ. C. 1877, § 1652; 
R. C. 1899, § 4628.] 

§ 6655. When need not be in writing. A promise to answer for the obliga- 
tion of another in any of the following cases is deemed an original obligation 
of the promisor and need not be in writing: 

1. When the promise is made by one who has received property of another 
upon an undertaking to apply it pursuant to such promise; or by one who has 
received a discharge from an obligation in whole or in part in consideration 
of such promise. 

2. When the creditor parts with value or enters into an obligation in con- 
sideration of the obligation in respect to which the promise is made, in terms 
or under circumstances such as to render the party making the promise the 
principal debtor and the person in whose behalf it is made his surety. 

3. When the promise, being for an antecedent obligation of another, is made 
upon the consideration that the party receiving it cancels the antecedent 
obligation, accepting the new promise as a substitute therefor; or upon the 
consideration that the party receiving it releases the property of another from 
a levy or his person from imprisonment under an execution on a judgment 
obtained upon the antecedent obligation; or upon a consideration beneficial 
to the promisor, whether moving from either party to the antecedent obligation 
or from another person. 

4. When a factor undertakes for a commission to sell merchandise and 
guarantee the sale. 

5. When the holder of an instrument for the payment of money upon which 
a third person is or may become liable to him, transfers it in payment of a 
precedent debt of his, or for a new consideration. and in connection with such 
transfer enters into a promise respecting such instrument. [R. C. 1905, 


§ 6079: Civ. C. 1877, § 1653; R. C. 1899, § 4629.] 
Oral contract to pay debt of another. McArthur v. Dryden, 6 N. D. 438, 71 N. W. 
125; McMillan v. Aitchison, 3 N. D. 183, 54 N. W. 1030. 
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Promise to see that one gets his money from third person an original agreement and 
binding, though not in writing. Meldrum v. Kenefick, 15 8. D. 370, 89 N. W. 863. 

One’s agreement to pay another’s claim to discharge his own obligation as “ original 
obligation.” Grimsrud Shoe Co. v. Jackson, 22 8. D. 114, 115 N. W. 656. 

Validity of lessor’s oral promise to pay for goods delivered to lessee. Wood v. Dodge, 
23 S, D. 95, 120 N. W. 774. 

Is oral promise to pay another’s pre-existing debt made in order to secure benefit to 
promisor without releasing original debtor within statute of frauds. 22 L.R.A.(N.8.) 
1077; 40 L.R.A.(N.S.) 242. 

Contemporary promise of one person to pay where benefit inures to another as a 
promise to answer for default of another within statute of frauds. 15 L.R.A.(N.S8.) 
214; 32 L.R.A.(NS.) 598. rr 

§ 6656. Acceptance necessary. A mere offer to guaranty is not binding 
until notice of its acceptance is communicated by the guarantee to the guar- 
antor; but an absolute guaranty is binding upon the guarantor without notice 
of acceptance. [R. C. 1905, § 6080; Civ. C. 1877, § 1654; R. C. 1899, § 4630.] 

Test is whether there has been a mental assent — necessary to existence of contract. 
Sewing Machine Co. v. Church, 11 N. D. 420, 92 N. W. 805. 

Mutual assent or meeting of minds necessary to make guaranty absolute. Standard 
Sewing Mach. Co. v. Church, 11 N. D. 420, 92 N. W. 805. 

Offer to guaranty fulfillment of obligations by agent is not binding until receipt of 
notice of ee tance. William Deering & Co. v. Mortell, 21 S. D. 159, 16 L.R.A.(N.8.) 
852, 110 N. W. 86. 

Necessity of notice of acceptance to bind guarantor. 16 L.R.A.(N.8.) 353; 33 
L.R.A.(N.S.) 960; 48 L.R.A.(N.S.) 198; 39 Am. Dec. 221. 

As to similar provision in Cal. Civ. Code, § 2795, see London & 8. F. Bank v. Parrott, 
125 Cal. 472, 73 Am. St. Rep. 64, 58 Pac. 164, 


ARTICLE 3.— INTERPRETATION OF GUARANTY. 


§ 6657. Of contract, what implied. In a guaranty of a contract the terms 
of which are not then settled, it is implied that its terms shall be such as will 
not expose the guarantor to greater risks than he would incur under those 
terms which are most common in similar contracts at the place where the 
principal contract is to be performed. [R. C. 1905, § 6081; Civ. C. 1877, 
§ 1655; R. C. 1899, § 4631.] 

§ 6658. Of obligations, what implied. A guaranty to the effect that an 
obligation is good or is collectible imports that the debtor is solvent and that 
the demand is collectible by the usual legal proceedings, if taken with reason- 


able diligence. [R. C. 1905, § 6082; Civ. C. 1877, § 1656; R. C. 1899, § 4632.] 


“ For value received we hereby guarantee the collection of the within note,” guarantees 
ony that makers were solvent. Roberts, Throp & Co. v. Laughlin, 4 N. D. 167, 59 

. W. 967. 

Guaranty of collection. 64 Am. Rep. 393. 


§ 6659. When not discharged by omission. A guaranty such as is men- 
tioned in the last section is not discharged by an omission to take proceedings 
upon the principal debt or upon any collateral security for its payment, if no 
part of the debt could have been collected thereby. [R. C. 1905, § 6083; Civ. 
C. 1877, § 1657; R. C. 1899, § 4633.] 

§ 6660. When insolvency presumed from removal. In the cases mentioned 
in section 6658, the removal of the principal from the state leaving no prop- 
erty therein from which the obligation might be satisfied is equivalent to the 
insolvency of the principal in its effect upon the rights and obligations of 
the guarantor. [R. C. 1905, § 6084; Civ. C. 1877, § 1658; R. C. 1899, § 4634.] 


ARTICLE 4.— LIABILITY OF GUARANTORS. 


§ 6661. When guaranty deemed unconditional. A guaranty is to be deemed 
unconditional, unless its terms import some condition precedent to the liability 
of the guarantor. [R. C. 1905, § 6085; Civ. C. 1877, § 1659; R. C. 1899, 


§ 4635.] 
- to similar provision in Cal. Civ. Code, § 2806, see Coburn v. Brooks, 78 Cal. 443. 
21 Pac. 2. 
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§ 6662. When guarantor of payment liable. A guarantor of payment or 
performance is liable to the guarantee immediately upon the default of the 
principal and without demand or notice. [R. C. 1905, § 6086; Civ. C. 1877, 
§ 1660; R. C. 1899, § 4636.] 

Guaranty examined and held absolute. Fisk v. Stone, 6 D. 35, 50 N. W. 125. 

Laches releases guarantor, insolvency of guarantor will not excuse laches. Thorp v. 
Laughlin, 4 N. D. 167, 59 N. W. 967. 

Guaranty ik acid makes purchaser indorsee within rule protecting innocent pur- 
“mie Dunham v. Peterson, 5 N. D. 414, 67 N. W. 293, 57 Am. St. Rep. 556, 36 LRA. 


Notice of acceptance not necessary to render absolute guarantor liable. Fisk v. Stone, 
6 D. 35, 50 N. W. 125. 

When verbal guaranty will be sufficient. Dodge v. Furber, 6 D. 217, 50 N. W. 831. 

In absence of contract, grantee in deed does not guarantee payment of mortgage on 
land. Granger v. Roll, 6 8. D. 611, 62 N. W. 970. 

“T hereby guarantee collection and payment within five years from the date hereof,” 
guaranty both of collection and payment. Greely v. McCoy, 3 8. D. 218, 52 N. W. 1050. 

Guaranty to “satisfy all orders Mr. G. gives this spring, such as ploughs and culti- 
Mg sa in itself. Gilbert v. Moline Plough bo. 119 U. 8. 491, 30 L. ed. 476, 
7 8. Ot. R. 305. 

“ Guaranty of collection of the within note,” guarantees that makers were solvent 
when note was made. Roberts, Throp & Co. v. Laughlin, 4 N. D. 167, 59 N. W. 967. 

No demand or notice is required where written guaranty is indorsed upon back of 
contract for purchase of oo to pay for same in accordance with terms of contract. 
McConnon v. Lawisen, 22 N. D. 604, 135 N. W. 213. 

As to similar provision in Cal. Civ. Code, § 2807, see Fessenden v. Summers, 62 
Cal. 484; Coburn v. Brooks, 78 Cal. 443, 21 Pac. 2. 


§ 6663. Liability on conditional obligation. When one guarantees a con- 
ditional obligation, his liability is commensurate with that of his principal 
and he is not entitled to notice of the default of the principal, unless he is 
unable by the exercise of reasonable diligence to acquire information of such 
default and the creditor has actual notice thereof. [R. C. 1905, § 6087; Civ. 
C. 1877, § 1661; R. C. 1899, § 4637.] 

Neceasity of notice of default to bind guarantor. 20 L.R.A. 257. 

§ 6664. Limit of obligation. The obligation of a guarantor must be neither 
larger in amount, nor in other respects more burdensome, than that of the 
principal; and if in its terms it exceeds it, it is reducible in proportion to the 
principal obligation. [R. C. 1905, § 6088; Civ. C. 1877, § 1662; R. C. 1899, 


§ 4638. 
Liability of guaranty members of mutual fire insurance company. 32 L.R.A. 496. 
Character of, and rules governing, contracts by corporations en for profit in 


business of guarantying the fidelity or contracts of other persons. 33 L.R.A.(N.S.) 513. 


§ 6665. Not liable on principal’s unlawful contract. A guarantor is not 
liable if the contract of the principal is unlawful, but he is liable, notwith- 
standing any mere personal disability of the principal though the disability 
is such as to make the contract void against the principal. [R. C. 1905, 
§ 6089; Civ. C. 1877, § 1663; R. C. 1899, § 4639.] 


ARTICLE 5.— CONTINUING GUARANTY. 


§ 6666. Defined. A guaranty relating to a future liability of the principal 
under successive transactions, which either continue his liability or from time 
to time renew it after it has been satisfied is called a continuing guaranty. 
[R. C. 1905, § 6090; Civ. C. 1877, § 1664; R. C. 1899, § 4640.] 

When is a guaranty a continuing one. 39 L.R.A.(N.S.) 724; 55 Am. Rep. 701. 
When does contract of guaranty of commercial paper cover renewals. 16 L.R.A.(N.S.) 


775. 
Does guaranty of credit extended for price of goods sold cover sales to succeseor. 
19 L.R.A.(N.S.) 901. 
Does liability of guarantor of payment of interest cease at maturity of the obliga- 
tion. 21 L.R.A.(NS.) 154. 
Liability, under continuing guaranty running to partnership or corporation, for 
goods sold or credits extended after a change in the firm or corporation. 14 L.R.A.(N.8.) 
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§ 6667. When may be revoked. A continuing guaranty may be revoked at 
any time by the guarantor in respect to future transactions, unless there is a 
continuing consideration as to such transactions which he does not renounce. 
[R. C. 1905, § 6091; Civ. C. 1877, § 1665; R. C. 1899, § 4641.] 

Change of guaranty; release of guarantor. Moline Plow Co. v. Gilbert, 3 D. 239, 15 
N. W. 1; Foley-Wadsworth Imp. Co. v. Solomon, 9 8S. D. 511, 70 N. W. 639. 

Discharge of guarantor for causes existing prior to his entering upon contract of 
guaranty. 63 Am. St. Rep. 327. | 


ARTICLE 6.— EXONERATION OF GUARANTORS. 


§ 6668. When exonerated. A guarantor is exonerated, except so far ag 
he may be indemnified by the principal, if by any act of the ereditor without 
the consent of the guarantor the original obligation of the principal is altered 
in any respect, or the remedies or rights of the creditors against the principal 
In respect thereto is in any way impaired or suspended. [R. C. 1905, § 6092; 
Civ. C. 1877, § 1666; R. C. 1899, § 4642. ] 

Release of guarantor by failure to bring action within reasonable time. Stackpole v. 
py a 10 S. D. 389, 73 N. W. 258; Roberts, Throp & Co. v. Laughlin, 4 N. D. 167, 

. W. 967. 

Guarantor not released, unless there be some act by creditor by which obligation of 
principal is without guarantor’s consent altered, or his rights impaired. Bailey Loan 
Co. v. Seward, 9 S. D. 326, 69 N. W. 58. 

As to agreement extending time of payment of indebtedness, exonerating guarantor. 
Foster County State Bank v. Hester, 18 N. D. 135, 119 N. W. 1044. 

Mortgagor who becomes surety on conveyance to grantee who assumes mortgage with 
mortgagee’s consent, is discharged by extension of time of payment. Iowa Loan & Trust 
Co. v. Schnose, 19 S. D. 248, 103 N. W. 22, 9 A. & E. Ann. Cas. 255. . 

Distinction between guarantor and surety. Bailey Loan Co. v. Seward, 9 S. D. 
326, 69 N. W. 58. 

Extension of time for payment of note for a consideration discharges surety. Niblack 
v. Champeny, 10 S. D. 165, 72 N. W. 402. 

Prior to negotiable instrument laws of 1899, extension of time of payment of note, 
without consent of guarantor, released guarantor from liability. Northern State Bank 
v. Bellamy, 19 N. D. 509, 31 L.R.A.(N.S.) 149, 125 N. W. 888. 

Surety company which is paid premium for issuing bond will be treated as insurer 
rather than according to strict rules of suretyship. Long v. American Surety Co., 23 
N. D. 492, 137 N. W. 41. 

Release of principal after maturity of obligation as affecting guarantor. 38 
L.R.A.(N.8.) 875. 

Estoppel to enforce contract of suretyship or guaranty released through mistake. 13 
L.R.A.(N.S.) 576. 

As to similar provision in Cal. Civ. Code, § 2819, see Tuohy v. Woods, 122 Cal. 665, 
55 Pac. 683. 

§ 6669. Preceding section limited. A promise by a creditor, which for any. 
cause is void, or voidable by him at his option, does not alter the obligation 
or suspend or impair the remedy within the meaning of the last section. [R. C. 
1905, § 6093; Civ. C. 1877, § 1667; R. C. 1899, § 4643.] 

§ 6670. Guarantor once exonerated not liable. The rescission of an agree- 
ment altering the original obligation of a debtor or impairing the remedy of 
a creditor, does not restore the liability of a guarantor who has been exonerated 
by such agreement. [R. C. 1905, § 6094; Civ. C. 1877, § 1668; R. C. 1899, 
§ 4644.] 

§ 6671. Part performance, proportional exoneration. The acceptance by a 
creditor of anything in partial satisfaction of an obligation reduces the obliga- 
tion of a guarantor thereof in the same measure as that of the principal, but 
does not otherwise affect it. [R.C. 1905, § 6095; Civ. C. 1877, § 1669; R. C. 
1899, § 4645.] 

Effect on rantor’s liability of obligee’s insistence upon part payment before ex- 
piration of the term of credit. 22 L.R.A.(N.S.) 713. : 

§ 6672. Mere delay no exoneration. Mere delay on the part of a creditor 
to proceed against the principal or to enforce any other remedy does not 
exonerate a guarantor. [R. C. 1905, § 6096; Civ. C. 1877, § 1670; R. C. 1899, 


§ 4646. ] 
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Delay in collection will not release an absolute guaranty. Porter v. Andrus, 10 N. D. 
658, 88 N. W. 567. 


Guarantor is liable absolutely on default of principal, where he agrees by written 
guaranty on back of contract for purchase of goods to pay for them according to terms 
of contract. McComnor v. Lawsen, 22 N. D. 604, 135 N. W. 213. 


§ 6673. Liability of guarantor indemnified. A guarantor, who has been 
indemnified by the principal, is liable to the creditor to the extent of the 
indemnity, notwithstanding that the creditor without the assent of the guar- 
antor may have modified the contract or released the principal. [R. C. 1905, 
§ 6097 ; Civ. C. 1877, § 1671; R. C. 1899, § 4647.] 

6674. Principal discharged by law no exoneration. A guarantor is not 
exonerated by the discharge of his principal by operation of law without the 
intervention or omission of the creditor. [R. C. 1905, § 6098; Civ. C. 1877, 
§ 1672; R. C. 1899, § 4648.] 


CHAPTER 85. 
SURETYSHIP. 


ARTICLE 1. WHO ARE SURETIES, §§ 6675, 6676. 
2. LIABILITY OF SURETIES, §§ 6677-6681. 
3. RIGHTS OF SURETIES, §§ 6682-6688. 
4. Riauts oF CREDITORS, § 6689. 
5. LETTER OF CREDIT, §§ 6690-6698. 


ARTICLE 1.— WuHo ARE SURETIES. 


§ 6675. Defined. A surety is one who at the request of another and for 
the purpose of securing to him a benefit becomes responsible for the perform- 
ance by the latter of some act in favor of a third person or hypothecates 
property as security therefor. [R. C. 1905, § 6099; Civ. C. 1877, § 1673; R. C. 
1899, § 4649.] 

ife becomes surety only by signing land ma ease with husband, without signing 

note. Peoples Bank v. Francis, 8 N. D. 369, 79 N. W. 853. 

etna | contracts primarily for benefit of debtor, but a guarantor, for benefit of creditor. 
Bailey Loan Co. v. Seward, 9 S. D. 326, 69 N. W. 58. 

Application of principal and surety rule as to creditors an assumption of debts 
at dissolution of partnership. 48 L.R.A.(N.S.) 552. 

As to similar provision in Cal. Civ. Code, § 2831, see Adams v. Wallace, 119 Cal. 67, 
51 Pac. 14; McDonald v. Randall, 139 Cal. 246, 72 Pac. 997. cn 

§ 6676. Surety appearing as principal. One who appears to be a principal, 
whether by the terms of a written instrument or otherwise, may show that 
he is in fact a surety, except as against persons who have acted on the faith 
of his apparent character of principal. [R. C. 1905, § 6100; Civ. C. 1877, 
§ 1674; R. C. 1899, § cached, 

Parol evidence admissible to show that apparent joint maker of note is surety. Wind- 
horst v. Bergendahl, 21 S. D. 218, 130 Am. St. Rep. 715, 111 N. W. 544. 

As to similar provision in Cal. Civ. Code, § 2832, see Harlan v. Ely, 55 Cal. 340; 
Leeke v. Hancock, 76 Cal. 127, 17 Pac. 937. 


ARTICLE 2.— LIABILITY OF SURETIES. 


§ 6677. Express terms govern. A surety cannot be held beyond the express 
terms of his contract and if such contract prescribes a penalty for its breach, 
he cannot in any case be liable for more than the penalty. [R. C. 1905, § 6101; 
Civ. C. 1877, § 1675; R. C. 1899, § 4651.] 

Surety cannot be held beyond express terms of his contract. Northern Light Lodge v. 
Kennedy, 7 N. D. 146, 73 N. W. 524. 

Contract of suretyship in behalf of partnership continues no longer than partnership 
itself. London Fire Ins. Co. v. Holdt, 10 S. D. 171, 72 N. W. 403. 

Sureties on fidelity bond of firm as agents, not liable for acts of members after dissolu- 
tion. Standard Oil Co. v. Arnestad, 6 N. D. 255, 69 N. W. 197, 34 L.R.A. 861, 66 
Am. St. Rep. 604. 
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Collateral security need not be exhausted before commencing action inst surety. 
Deering Co. v. Russell, 5 N. D. 319, 65 N. W. 691; Bingham v. Mears, 4 N. D. 437, 61 
ee 27 Eats oe 

iability when each surety signs a bond for only a specified amount. Custer Coun 
v. Albien, 7 S. D. 482, 64 N) we533. sad aad i 

Liability of surety; alterations discharge sureties; when sureties not released. 
N. L. No. 1 v. Kennedy, 7 N. D. 146, 73 N. W. 524. 

eta Bier give notice to collect collateral before failure to do so releases surety. 
Bailey Loan Co. v. Seward, 9 S. D. 326, 69 N. W. 58. 

Penalty as limit of liability on statutory bond. 55 L.R.A. 381. 

Right, in an action on a bond, to recover interest when the total sum is thereby made 
to exceed the penalty. 19 L.R.A.(N.S.) 84. 

Does bond of highway contractor cover personal injuries of members of public. 34 
L.R.A.(N.8.) 152. 

Liability of sureties under civil damage act for sales causing injury where not confined 
to the period covered by their bonds. 25 L.R.A.(N.S.) 585. 

Elements of damages recoverable in action on replevin bond. 30 L.R.A.(N.S.) 367. 

Right to interest on replevin bond. 28 L.R.A.(N.8.) 12. 

Guaranty by surety of genuineness of other signatures. 49 L.R.A. 315. 

Liability on guaranty or surety obligation obtained by fraud. 21 L.R.A. 409. 

As to similar provision in Cal. Civ. Code, § 2836, see Alaska Improv. Co. v. Hirsch, 
119 Cal. 249, 47 Pac. 124, 51 Pac. 340. 


§ 6678. How terms of contract interpreted. In interpreting the terms of 
a contract of suretyship the same rules are to be observed as in the case of 
other contracts. [R. C. 1905, § 6102; Civ. C. 1877, § 1676; R. C. 1899, § 4652.) 

As to similar provision in Cal. Civ. Code, § 2837, see Humboldt Sav. & L. Soc. v. Wen- 
nerhold, 81 Cal. 528, 22 Pac. 920. ‘ 

§ 6679. Is surety after judgment. Notwithstanding the recovery of judg- 
ment by a creditor against a surety, the latter still occupies the relation of 
surety. [R. C. 1905, § 6103; Civ. C. 1877, § 1677; R. C. 1899, § 4653.] 

§ 6680. Exonerated by performance or offer. Performance of the principal 
obligation or an offer of such performance duly made as provided in this code 
el a surety. [R. C. 1905, § 6104; Civ. C. 1877, § 1678; R. C. 1899, 

654. | 


Payment voidable under bankruptcy act as discharge of surety, guarantor or in- 
dorser. 9 @.R.A.(N.S.) 581. 

Payment of promissory note by maker, which proves ineffectual as a satisfaction, as 
affecting the liability of a surety thereon. 13 L.R.A.(N.S.) 204. 

Release of surety on building contractor’s bond by making payments not authorized 
by the contract. 5 L.R.A.(N.S.) 418. 

Release of surety by receipt of commercial paper for obligation. 35 L.R.A.(N.S.) 
68. 
As to similar provision in Cal. Civ. Code, § 2839, see Randol v. Tatum, 98 Cal. 390, 
33 Pac. 433. 


§ 6681. How exonerated. A surety is exonerated: 

1. In like manner with a guarantor. 

2. To the extent to which he is prejudiced by any act of the creditor which 
would naturally prove injurious to the remedies of the surety or inconsistent 
with his rights or which lessens his security; or, 

3. To the extent to which he is prejudiced by an omission of the creditor 
to do anything when required by the surety which it is his duty to do. [R. C. 
1905, § 6105; Civ. C. 1877. § 1679; R. C. 1899, § 4655.] 

Extension of time to debtor for sufficient consideration and to definite time without 
surety’s consent exonerates surety. Machine Co. v. William Rae, 9 N. D. 482, 84 N. W. 
346. 
Extension of time for consideration, without knowledge of surety, will release. Niblack 
v. Champeney, 10 S. D. 165, 72 N. W. 402. : 

Mortgagor who becomes surety on conveyance to grantee who assumes mortgage with 
mortgagee’s consent, is discharged by extension of time of payment. Iowa Loan & Trust 
Co. v. Schnose, 19 S. D. 248, 103 N. W. 22, 9 A. & E. Ann. Cas. 255. 

Surety company which is paid premium for issuing bond will be treated as insurer, 
rather than according to strict law of suretyship. Long v. American Surety Co., 23 
N. D. 492, 137 N. W. 41. 

Wife who signa note with husband as joint maker is not released, because of failure 
of holder of note to file it as claim against deceased husband’s estate. Yerxa v. Ruth- 
ruff, 19 N. D. 13, 25 L.R.A.(N.S.) 139, 120 N. W. 758, Ann. Cas. 1912D, 809. 
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Is surety dischar by obligee’s surrender of original obligation and acceptance of 
Basie ees is defective 16 L.R.A.(N.S.) 343. — : 
elease of indorser of note by failure to exhaust securi ains ker. 8 
L.R.A.(N.8.) 539, 551. : ee ; 

Effect of failure to present claim against the estate of a deceased or bankrupt princi- 
pal, to release surety. 25 L.R.A.(N.S.) 139. 

Effect on liability of tenant’s surety of surrender of lease containing an option to 
Poe 9 L.R.A.(N.S.) 557. 

ect upon surety of bank’s failure to apply principal’s deposit account note. 
: LRA.(NS.) rs pply p pal’s deposit account upon note 
: ect upon mortgagor’s obligation of modification between mortgagee and subsequent 
grantee. 4 L.R.A.(N.S.) 666. ee se — 

Change of principals to obligation as discharge of surety. 10 L.R.A.(N.S.) 1160. 

Release of indorser by giving time by unenforceable contract. 18 L.R.A.(N.S.) 534. 

Effect of renewal of principal’s obligation to release party to a note executed to 
the creditor as collateral. 23 TRA. (NS) 141. 

Effect under negotiable instrument law of extension of time to principal to release 
surety or guarantor. 31 L.R.A.(N.S.) 149. 

Effect of extension of time by creditor on assumption of debts on dissolution of 
partnership. 9 L.R.A.(N.S.) 90. 

Extension of time by attorney as discharging surety. 39 L.R.A.(N.S.) 62. 

Extension of time for levying execution as discharge of surety. 5 L.R.A.(N.S.) 764. 

When extension of time by the legislature releases the surety. 45 Am. Rep. 406. 

Effect, under negotiable instruments law, of extension of time to Sriticipel to release 
2 one who, on the face of the instrument, is primarily liable, but is in fact a surety. 
10 L.R.A.(N.S.) 129; 26 L.R.A.(N.S.) 99. 

_ Effect of payment of usury or contract to pe usury in consideration for extension of 
time to principal, on surety’s liability. 53 BA. 316, 320. 

Reservation of rights against party secondarily liable on a bill or note upon granting 
extension of time to party primarily liable, as preventing discharge of former. 46 
L.R.A.(N.S,) 92. 

When release of principal may not relieve surety. 73 Am. Dec. 297. 

Release of surety by an acceptance or other evidence of indebtedness. 83 Am. Rep. 85. 
et nr of surety by changing the duties or obligations of the principal. 6 Am. St. 

ep. ‘ 

Release of surety by indulgence of principal. 30 Am. Dec. 257. 

What operates as release of surety. 28 Am. St. Rep. 691. 

Ig liabi ty of surety determined by his death. 2 B. R. C. 937. 

When will discharge of principal in bankruptcy release surety on bond given by princi- 
pal in an action at law. 14 L.R.A.(N.S.) 507; 28 L.R.A.(N.S.) 234. 

Release of mortgage as surety by mortgagee’s dealings with vendee who has assumed 
mortgage. 16 L.R.A. 85. 

: Estoppel to enforce contract of suretyship or guaranty released through mistake. 13 
s L.R.A.(N.S.) 576. 

Compromiee or consent to affirmance as affecting liability of surety upon appeal bond. 
43 L.R.A.(N.S.) 1040. 

Discharge of surety for causes existing prior to his entering upon contract of surety- 
ship. 63 Am. St. Rep. 327. 

As to similar provision in Cal. Civ. Code, § 2840, see Eppinger v. Kendrick, 114 Cal. 
620, 46 Pac. 613. 


ARTICLE 3.— RIGHTS OF SURETIES. 


§ 6682. Same as guarantor. A surety has all the rights of a guarantor 
whether he becomes personally responsible or not. [R. C. 1905, § 6106; Civ. 
C. 1877, § 1680; R. C. 1899, § 4656.] 


Specific performance of contract to give indemnity to surety. 6 L.R.A.(N.S.) 590. 
Injunction in behalf of surety against judgment. 30 L.R.A. 567. 


§ 6683. May require proceedings against principal. A surety may require 
his creditors to proceed against the principal or to pursue any other remedy 
in his power, which the surety cannot himself pursue and which would 
lighten his burden; and if in such case the creditor neglects to do so, the 
surety is exonerated to the extent to which he is thereby prejudiced. ([R. C. 


1905, § 6107; Civ. C. 1877, § 1681; R. C. 1899. § 4657.] 

Notice to creditor by surety to proceed against principal must be specific before 
surety is relieved. Kennedy v. Falde, 4 Dak. 319, 29 N. W. 667; Bailey Loan Co. v. 
Seward, 9 S. D. 326, 69 N. W. 58. 

Payment of amount of mortgage and notes to mortgagee who has assigned mortgage 
and notes before maturity does not discharge notes or mortgage. Cosgrave v. McAvay, 
24 N. D. 343, 139 N. W. 693. 
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Effect upon surety of bank’s failure to apply principal’s deposit account upon note. 
8 L.R.A.(N.S.) 944. 
Effect of failure to present claim against the estate of a deceased or bankrupt princi- 
pal, to release surety. 25 L.R.A.(N.S.) 139. 
Release of indorser of note by failure to exhaust security against maker. 18 
L.R.A.(N.S.) 539, 551. 
Creditor’s duty to surety. 115 Am. St. Rep. 85. 
Duty of creditor to surety with respect to management and collection of collateral. 
37 L.R.A.(N.S.) 699. 
a a the creditor to collect of the principal when requested by the surety. 34 Am. 
bility of corporate officers who fail to file report required by statute, to surety or 
guarantor of corporate paper. 35 L.R.A.(N.S.) 855. 
As to similar provision in Cal. Civ. Code, § 2845, see Taylor v. Reynolds, 53 Cal. 686. 
_§ 6684. May compel principal to perform. A surety may compel his prin- 
cipal to perform the obligation when due. [R. C. 1905, § 6108; Civ. C. 1877, 


§ 1682; R. C. 1899, § 4658. ] 
5s Proceedings by surety to compel principal to discharge his obligation. 117 Am. St. 
ep. 35. 
As to similar provision in Cal. Civ. Code, § 2846, see Taylor v. Reynolds, 53 Cal. 686. 


§ 6685. Principal bound to reimburse surety. If a surety satisfies the prin- 
cipal obligation, or any part thereof, whether with or without legal proceed- 
ings, the principal is bound to reimburse what he has disbursed, including 
necessary costs and expenses; but the surety has no claim for reimbursement 
against other persons, though they may have been benefited by his act, except 
as prescribed by the next section. [R. C. 1905, § 6109; Civ. C. 1877, § 1683; 
R. C. 1899, § 4659. ] 


‘s Demand and notice not necessary to sustain action by latter against former. 13 Am. 
ec. 122, 

When sureties’ cause of action against principal becomes perfect and enforceable. 134 
Am. St. Rep. 557. 

As to similar provision in Cal. Civ. Code, § 2847, see Taylor v. Reynolds, 53 Cal. 686; 
Tulare County v. Kings County, 117 Cal. 195, 49 Pac. 8. 


§ 6686. Entitled to same remedies as creditor. Contribution. A surety 
upon satisfying the obligations of the principal is entitled to enforce every 
remedy, which the creditor then has against the principal to the extent of 
reimbursing what he has expended; and also to require all his cosureties to 
contribute thereto without regard to the order of time in which they became 


such. [R. C. 1905, § 6110; Civ. C. 1877, § 1684; R. C. 1899, § 4660.] 

Although parties to note may be cosureties as to payee of note, yet if they are not 
such as between themselves, contribution will not lie. Harris v. Jones, 23 N. D. 488, 
136 N. W. 1080. 

Liability between different sets of sureties. 70 Am. St. Rep. 443. 

Contribution between sureties and the remedies for its enforcement. 10 Am. St. Rep. 
639; 70 Am. St. Rep. 444. 

As to similar provision in Cal. Civ. Code, § 2848, see Taylor v. Reynolds, 53 Cal. 686. 


§ 6687. Subrogated to rights of creditors. A surety is entitled to the 
benefit of every security for the performance of the principal obligation held 
by the creditor or by a cosurety at the time of entering into the contract of 
suretyship or acquired by him afterwards, whether the surety was aware 
: the ‘am or not. [R. C. 1905, § 6111; Civ. C. 1877, § 1685; R. C. 1899, | 

4661. 


Surety may offset his individual claim against creditor where both creditor and 
principal are insolvent. Clark v. Sullivan, 2 N. D. 103, 49 N. W. 416. 

Where surety pays note secured by chattel marteeee he becomes vested with title 
of note and mortgage and can sue in conversion. hurston v. Osborne-McMillan Co., 
13 N. D. 508, 101 N. W. 892. 

A surety, having paid the debt of his principal, is entitled to the collaterals deposited 
as security for the debt paid. Lien v. Bank, 12 S. D. 317, 81 N. W. 628; Bank v. Lien, 
14 S. D. 410, 85 N. W. 924; Park v. Robinson, 15 S, D. 551, 91 N. W. 344. 

Right of sureties of public officer who made good a loss occasioned by their principal’s 
default or misconduct to be subrogated to the rights of the obligee or beneficiary of the 
bond against a third person. 46 L.R.A.(N.S.) 557. 

Right of surety to participate in indemnity given to cosurety. 15 Am. Dec. 526; 
43 Am. Dec. 563. 
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Right of surety or principal to interpose an independent cause of action in favor of 
the latter against the plaintiff as a defense or counterclaim. 18 L.R.A.(N.S.) 600. 
Right of surety, Patel to obtaining a a or lien, to enjoin principal’s transfer of 
property to defrau him. 15 L.R.A.(N.8.) 484. 
- crete of judgment against principal by sureties’ payment. 16 L.R.A. 115; 68 
Right of surety to sue to set aside judgment against principal. 64 L.R.A. 765. 
As to similar provision in Cal. Civ. ‘Code, § 2849, ace Crystal v. Hutton, 1 Cal. App. 
251, 81 Pac. 1115. 

§ 6688. Hypothecated property of principal first applied. Whenever prop- 
erty of a surety is hypothecated with the property of the principal, the surety 
is entitled to have the property of the principal first applied to the discharge 
of the obligation. [R. C. 1905, § 6112; Civ. C. 1877, § 1686; R. C. 1899, § 4662.] 

Sureties on appeal bond not released by refusal to resort to collateral security, unless 
prejudice is shown. Bingham v. Mears, 4 N. D. 437, 61 N. W. 808, 27 L.R.A. 257. 

Application of property of maker of note before surety’s to satisfy obligation. State 
v. Mellette, 21 8. D. 404, 113 N. W. 83. 


ARTICLE 4.— RIGHTS OF CREDITORS. 


§ 6689. Entitled to surety’s securities. A creditor is entitled to the benefit 
of everything which a surety has received from the debtor by way of security 
for the performance of the obligation, and may, upon the maturity of the 
obligation, compel the application of such security to its satisfaction. [R. C. 
1905, § 6113; Civ. C. 1877, § 1687; R. C. 1899, § 4663.] 


ARTIOLE 5.— LETTER OF CREDIT. 


§ 6690. Defined. A letter of credit is a written instrument addressed by 
one person to another, requesting the latter to give credit to the person in 
Hiner favor it is drawn. [R. C. 1905, § 6114; Civ. C. 1877, § 1688; R. C. 1899, 
: at writing constitutes. Parlin v. Hall, 2 N. D. 473, 52 N. W. 405. 

Right of action upon letter of credit. 28 Am. Rep. 347. 

§ 6691. May be several. A letter of credit may be addressed to several 
wit in succession. [R. C. 1905, § 6115; Civ. C. 1877, § 1689; R. C. 1899, 

4665. 

§ 6692. To whom writer liable. The writer of a letter of credit is upon the 
default of the debtor liable to those who gave credit in compliance with its 
terms. [R. C. 1905, § 6116; Civ. C. 1877, § 1690; R. C. 1899, § 4666.] 

§ 6693. Classified and classes defined. A letter of credit is either general 
or special. When the request for credit in a letter is addressed to specified 
persons by name or description the letter is special. All other letters of credit 
are general. [R. C. 1905, § 6117; Civ. C. 1877, § 1691; R. C. 1899, § 4667.] 

§ 6694. Authority conferred by general. A general letter of credit gives 
any person to whom it may be shown authority to comply with its requests 
and by his so doing it becomes as to him of the same effect as if addressed 
to him by name. ([R. C. 1905, § 6118; Civ. C. 1877, § 1692; R. C. 1899, § 4668.] 

§ 6695. Successive credits. Several persons may successively give credit 
upon a general letter. [R. C. 1905, § 6119; Civ. C. 1877, § 1693; R. C. 1899, 
§ 4669. ] 

§ 6696. When continuing guaranty. If the parties to a letter of credit 
appear by its terms to contemplate a course of future dealing between the 
parties, it is not exhausted by giving a credit even to the amount limited by 
the letter, which is subsequently reduced or satisfied by payments made by the 
debtor, but is to be deemed a continuing guaranty. [R. C. 1905, § 6120; Civ. 
C. 1877, § 1694; R. C. 1899, § 4670.] 

§ 6697. Notice unnecessary unless provided. The writer of a letter of credit 
is liable for credit given upon it without notice to him, unless its terms express 
or imply the necessity of giving notice. [R. C. 1905, § 6121; Civ. C. 1877, 
§ 1695; R. C. 1899, § 4671.] 
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§ 6698. Credit given must agree with letter. Ifa letter of credit prescribes 
the persons by whom or the mode in which the credit is to be given, or the 
term of credit, or limits the amount thereof, the writer is not bound except 
for transactions which in these respects conform strictly to the terms of the 
letter. [R. C. 1905, § 6122; Civ. C. 1877, § 1696; R. C. 1899, § 4672.] 


CHAPTER 86. 
LIENS IN GENERAL. 


ARTICLE 1. DEFINITION oF LIENS, §§ 6699-6703. 

2. CREATION OF LiENs, §§ 6704-6708. 

3. Errect oF Liens, §§ 6709-6713. 

4. Priority oF Liens, §§ 6714-6716. s 
5 

6 


. REDEMPTION OF LiENs, §§ 6717-6719. 
. EXTINCTION oF LIENS, §§ 6720-6724. 


ARTICLE 1.— DEFINITION OF LIENS. 


§ 6699. Defined. A lien is a charge imposed upon specific property by 
which it is made security for the performance of an act. [R. C. 1905, § 6123; 
Civ. C. 1877, § 1697; R. C. 1899, § 4673. ] 

Word “lien” applies to miner’s liens only. Phillips v. Branch Mint Min. & Mall. Co., 
27 8. D. 350, 131 N. W. 308. 

As to similar provision in Cal. Civ. Code, § 2872, see Kreling v. Kreling, 118 Cal. 
413, 50 Pac. 546; Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813; Higgins 
v. Manson, 126 Cal. 467, 77 Am. St. Rep. 192, 58 Pac. 907; Pauly v. State Loan & T. 
Co., 7 C. C. A. 422, 15 U. 8. App. 259, 58 Fed. 666. 

§ 6700. Classified. Liens are either general or special. [R. C. 1905, § 6124; 
Civ. C. 1877, § 1698; R. C. 1899, § 4674.] 

§ 6701. General. <A general lien is one which the holder thereof is entitled 
to enforce as a security for the performance of all the obligations, or all of a 
particular class of obligations, which exist in his favor against the owner of 
the property. [R. C. 1905, § 6125; Civ. C. 1877. § 1699; R. C. 1899, § 4675.] 

Order of discharge of assignee for benefit of creditors as final judgment. Freeman v. 
Wood, 14 N. D. 95, 103 N. W. 392. 

§ 6702. Special. A special lien is one which the holder thereof can enforce 
only as a security for the performance of a particular act or obligation and 
of such obligations as may be incidental thereto. When the holder of a special 
lien is compelled to satisfy a prior lien for his own protection, he may enforce 
payment of the amount so paid by him as a part of the claim for which his 
own lien exists. [R. C. 1905, § 6126; Civ. C. 1877, § 1700; R. C. 1899, § 4676.] 


Junior mortgagee may pay prior mortgage or interest after default thereon, and 
add amount so paid to his own lien. Foster v. Furlong, 8 N. D. 282, 76 N. W. 986. 

Right of plaintiff in action to foreclose deed as mortgage, to credit for taxes paid 
and interest paid on prior mortgage to protect lien. Merchants State Bank v. Tufts, 14 
N. D. 238, 116 Am. St. Rep. 682, 103 N. W. 760. 

Right of one advancing money to pay off lien or incumbrance upon defective security 
to be subrogated to such lien or incumbrance. 5 L.R.A.(N.S.) 838; 46 L.R.A.(N'S.) 
1049. 

Right of life tenant who pays off liens or ineumbrances as against remainderman. 29 
L.R.A.(NS.) 153. 

As to similar provision in Cal. Civ. Code, § 2875, see Stone v. Harris, 146 Cal. 555, 
80 Pac. 711. 

As to similar provision in Cal. Civ. Code, § 2876, see Weinreich v. Hensley, 121 Cal. 
647, 54 Pac. 254, 

§ 6703. Certain liens subject to this chapter. Contracts of mortgage, pledge, 
bottomry or respondentia are subject to all the provisions of this chapter. 


[R. C. 1905, § 6127; Civ. C. 1877, § 1701; R. C. 1899, § 4677.] 
Chattel mortgage is within provision of this chapter. Everett v. Buchanan, 2 D. 249, 
6 N. W. 439. 
On mortgage as embraced within statutory word “lien.” Phillips v. Branch Mint Min. 
& Mill. Co., 27 S. D. 350, 131 N. W. 308. 
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ARTICLE 2.— CREATION OF LIENS. 


§ 6704. How created. lien is created: 

1. By contract of the parties; or, 

2. By operation of law. [R.C. 1905, § 6128; Civ. C. 1877, § 1702; R. C. 1899, 
§ 4678. ] 


As to similar provision in Cal. Civ. Code, § 2881, see Fresno Canal & Irrig. Co. 
v. Rowell, 80 Cal. 114, 13 Am. St. Rep. 112, 22 Pac. 53; Moisant v. McPhee, 92 Cal. 76, 28 
Pac. 46; Kreling v. Kreling, 118 Cal. 413, 50 Pac. 546; Higgins v. Manson, 126 Cal. 467, 
77 Am. St. Rep. 192, 58 Pac. 907; Stone v. Harris, 146 Cal. 555, 80 Pac. 711. 


§ 6705. By operation of law. No lien arises by mere operation of law 
until the time at which the act to be secured thereby ought to be performed. 
[R. C. 1905, § 6129; Civ. C. 1877, § 1703; R. C. 1899, § 4679.] 


As to similar provision in Cal. Civ. Code, § 2882, see Fresno Canal & Irrig. Co. v. 
Rowell, 80 Cal. 114, 13 Am. St. Rep. 112, 22 Pac. 53. 


§ 6706. Liens on future interest. An agreement may be made to create a 
lien upon property not yet acquired or not yet in existence by the party 
agreeing to give the lien. In such case, the lien agreed for attaches from 
the time when the party agreeing to give it acquired an interest in the thing 
to the extent of such interest; provided, that no lien or mortgage shall be 
created on the future earnings of any machine or machinery operated in 
whole or in part with man or animal. [1907, ch. 166; R. C. 1905, § 6130; Civ. 
C. 1877, § 1704; R. C. 1899, § 4680; 1901, ch. 118.} 


Under lease providing that title to crop shall remain in landlord until division, tenant's 


ra of ungrown crops passes no title. Savings Bank v. Canfield, 12 S. D. 330, 81 
. W. 630. 


Chattel mortgage on unplanted crop within statute. McKay v. Shotwell, 6 D. 124, 
50 N. W. 622; Schweinber v. Elevator Co., 9 N. D. 113, 81 N. W. 35; Donovan v. 


Elevator Co., 7 N. D. 513, 75 N. W. 809, 66 Am. St. Rep. 674; Nighols, Shepard & Co. v. * 


Barnes 3 D. 148, 14 N. W. 110; Hostetter v. Elevator Co., 4 N. D. 357, 61 N. W. 49; 
Merchants Nat. Bank v. Mann, 2 N. D. 456, 51 N. W. 946; Grand Forks Bank v. Elevator 
Co., 6 D. 357, 43 N. W. 806; Mort. Bank & Inv. Co. v. Hanson, 3 N. D. 465, 57 N. W. 
345; Phil. Best Brewing Co. v. Hurlbut, 5 D. 62, 37 N. W. 763. 

Mortgage on ungrown crop need not be refiled after its growth. Grand Forks Bank 
v. Elevator Co., 6 D. 357, 43 N. W. 806. 

Mortgage upon tenant’s interest in crop attaches on division. Bidgood v. Elevator 
Co., 9 N. D. 627, 84 N. W. 561, 81 Am. St. Rep. 604. 

Mortgage on crop to be grown on land given before acquiring lease of land is 
valid. lverson v. Soo Elevator Co., 22 S. D. 638, 119 N. W. 1006. 

Crop contract having provided title shall remain in landlord until division of crop, 
heey mortgage passes no title until division. Bank v. Canfield, 12 S. D. 330, 81 

. W. 630. 

Under former statute it was permissible for owner of threshing rig to mortgage future 
earnings. Sykes v. Hannawalt, 5 N. D. 335, 65 N. W. 682; Reynolds v. ptihses 4 10 N. D 

i 


81, 85 N. W. 987. For note on chattel mortgage of future earnings of threshing outfit, 
see 20 L.R.A.(N.S.) 505. 


Chattel mortgage of future accounts or earnings. 14 L.R.A. 126. 
Chattel mortgage on after-acquired property, generally. 1 L.R.A.(N.S.) 451. 
Voidability of mortgage on after-acquired property given within four months of 


bankruptcy pursuant to executory agreement antedating such period. 17 L.R.A.(N.S.) 
938. 


Efficacy of mortgage on chattels to be manufactured or acquired, as independent 
articles, and not as the increase or fruits of existing property. 18 L.R.A. 298. 


Chattel mortgage on crops to be grown on land on which mortgagor has no present 
interest. 19 L.R.A.(N.S.) 910. 


As to similar provision in Cal. Civ. Code, § 2883, see Kreling v. Kreling, 118 Cal. 
413, 50 Pac. 546. 


§ 6707. Upon crops, limited. Exception. A lien by contract upon crops 
shall attach only to the crop next maturing after the delivery of such contract, 
except in the case of liens by contract to secure the purchase price, or rental, 


of the land upon which such crops are to be grown. [R. C. 1905, § 6131; 1897, 
ch. 55; R. C. 1899, § 4681.] : 


Contract title to crop, made how. Angell v. Egger, 6 N. D. 391, 71 N. Wi 547 
See note 9 N. D. 630. 


As to mortgage on crop covering crop to be sown during following season. Gorder 
v. Hilliboe, 17 N. D. 281, 115 N. W. 843. 


Chattel mortgage of future crops. 23 L.R.A. 449. 
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Chattel mortgage on crops to be grown on land on which mo r hag no present 
interest, 19 L.R.A.(NS.) 910. e rigago P 


§ 6708. Obligations not in existence. A lien may be created by contract 
to take immediate effect as security for the performance of obligations not 


then in existence. [R. C. 1905, § 61382; Civ. C. 1877, § 1705; R. C. 1899, § 4682.] 

As to similar Salers in Cal. Civ. Code, § 2884, see Tapia v. Demartini, 77 Cal. 

383, 11 Am. St. Rep. 288, 19 Pac. 641; Fresno Canal & Irrig. Co. v. Rowell, 80 Cal. 
114, 13 Am. St. Rep. 112, 22 Pac. 53; Lemon v. Wolff, 121 Cal. 272, 53 Pac. 801. 


ARTICLE 3.— EFFECT OF LIENS. 


§ 6709. Transfer no title. Notwithstanding an agreement to the contrary, 
a lien or a contract for a lien transfers no title to the property subject to 


the lien. [R. C. 1905, § 6183; Civ. C. 1877, § 1706; R. C. 1899, § 4683.] 

Title to mortgaged ie ade remains in mortgagor. Sanford v. Elevator Co., 2 N. D. 
6, 48 N. W. 434; Harding v. Ins. Co., 10 8. D. 64, 71 N. W. 755; Roberts v. Parker, 14 
S. D. 323, 85 N. W. 591; Grand Forks Bank v. Elevator Co., 6 D. 357, 43 N. W. 806; 
Walter A. Wood Co. v. Lee, 4 S, D. 495, 57 N. W. 238; Everett v. Buchanan, 2 D. 249, 
6 N. W. 439; Keith v. Haggart, 4 D. 438, 33 N. W. 465. 

Mortgagee does not assign mortgage on real estate by executing deed. Yankton B. & 
L. Ass. v. Dowling, 10 S. D. 540, 74 x. W. 438. 

In action of claim and delivery by second mor ee, mortgagor cannot set up prior 
mortgage. James v. Wilson, 8 N. if 186, 77 N. W. 603. 

Chattel mortgage not witnessed good between parties. Machine Co. v. Lee, 4 S. D. 
495, 57 N. W. 238. 

As to similar provision in Cal. Civ. Code, § 2888, see Cross v. Eureka Lake & Y. Canal 
Co., 73 Cal. 302, 2 Am. St. Rep. 808, 14 Pac. 885; Foley v. Bullard, 99 Cal. 516, 33 
Pac. 1081; Haber v. Brown, 101 Cal. 445, 35 Pac. 1035; Stone v. Owens, 105 Cal. 292, 
38 Pac. 726; Works v. Merritt, 105 Cal. 467, 38 Pac. 1109; Maier v. Freeman, 112 Cal. 
8, 53 Am. St. Rep. 151, 44 Pac. 357; Shoobert v. De Motta, 112 Cal. 215, 53 Am. St. 
Rep. 207, 44 Pac. 487; Anderson v. Pacific Bank, 112 Cal. 598, 32 L.R.A. 479, 53 Am. St. 
Rep. 228, 44 Pac. 1063; Smith v. San Francisco & N. P. R. Co., 115 Cal. 584, 35 L.R.A. 
309, 56 Am. St. Rep. 119, 47 Pac. 582; Fernandez v. Tormey, 121 Cal. 515, 53 Pac. 1119; 
Breedlove v, Norwich Union F. Ins. Soc., 6 Cal. Unrep. 94, 54 Pac. 93; Alferitz v. 
Borgwardt, 126 Cal. 201, 58 Pac. 460; Garwood v. Wheaton, 128 Cal. 399, 60 Pac. 961; 
Mathew v. Mathew, 138 Cal. 334, 71 Pac. 344; Pauly v. State Loan & T, Co., 7 C. C. A. 
422, 15 U. S. App. 259, 58 Fed. 666. 

§ 6710. Contracts for forfeiting property subject to void. All contracts 
for the forfeiture of property subject to a lien in satisfaction of the obligation 
secured thereby and all contracts in restraint of the right of redemption 
from a lien are void. [R. C. 1905, § 6134; Civ. C. 1877, § 1707; R. C. 1895, 
§ 4684.] 

As to similar provision in Cal. Civ. Code, § 2889, see Chandler v. People’s Sav. Bank, 
61 Cal. 396; Phelan v. De Martin, 85 Cal. 355, 24 Pac. 725; Corcoran v. Hinkel, 4 Cal. 
Unrep. 360, 34 Pac. 1031; Watson v. Edwards, 105 Cal. 70, 38 Pac. 527; Bradbury v. 
Davenport, 114 Cal. 593, 55 Am. St. Rep. 92, 46 Pac. 1062; Bradbury v. Davenport, 120 
Cal. 152, 52 Pac. 301; Garwood v. Wheaton, 128 Cal. 399, 60 Pac. 961; Pauly v. State 
Loan & T. Co., 7 C. C. A. 422, 15 U. S. App. 259, 58 Fed. 666. 


§ 6711. Does not imply obligation to perform. The creation of a lien does 
not of itself imply that any person is bound to perform the act for which 
the lien is a security. [R. C. 1905, § 6135; Civ. C. 1877, § 1708; R. C. 1899, 
§ 4685. ] 


As to similar provision in Cal. Civ. Code, § 2890, see Hellman v. Shoulters, 114 
Cal. 136, 44 Pac. 915, 45 Pac. 1057. 

§ 6712. Not security for other than original obligations. The existence 
of a lien upon property does not of itself entitle the person in whose favor 
it exists to a lien upon the same property, for the performance of any other 
obligation than that which the lien originally secured. [R. C. 1905, § 6136; 
Civ. C. 1877, § 1709; R. C. 1899, § 4686.] 

Mortgagee cannot hold mortgage as security for another debt after mortgage debt is 


paid. Locke v. Hubbard, 9 S. D. 364, 69 N. W. 588. 
As to similar provision in Cal. Civ. Code, § 2891, see Stone v. Harris, 146 Cal. 555, 80 


Pac, 711. 

§ 6713. Extent of compensation to holder. One who holds property by 
virtue of a lien thereon is not entitled to compensation from the owner 
thereof for any trouble or expense which he incurs respecting it, except to 
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the same extent as a borrower under sections 6057 and 6058. [R. C. 1905, 
§ 6137; Civ. C. 1877, § 1710; R. C. 1899, § 4687.] 


ARTICLE 4.— Priority or LIENS. 


_§ 6714. Priority according to date. Other things being equal, different 
liens upon the same property have priority according to the time of their 
creation except in cases of bottomry and respondentia. [R. C. 1905, § 6138; 
Civ. C. 1877, § 1711; R. C. 1899, § 4688.] 


Lien of chattel mortgage properly filed paramount to that of agister for subse uently 
pasturing mo stock. Wright v. Sherman, 3 8. D. 290, 52 N. W. 1093, 17 -R.A. 
792; First Nat. Bank v. Scott, 7 N. D. 312, 75 N. W. 254. 

Lien for personal taxes is inferior to that of prior mortgage. Miller v. Anderson, 1 
S. D. 588, 47 N. W. 957, 111 Am. St. Rep. 317. 

Lien of carrier for transportation charges on property is inferior to that of chattel 
mortgage of which carrier has notice. Owen v. Ry. bo., 11 8. D. 153, 76 N. W. 302, 74 
Am. St. Rep. 786. ' 

Senior mortgagee is estopped from asserting priority over a junior mortgage acquired 
on his representations that junior mortgage was a first lien. Morris v. Beecher et al., 
1N. D. 130, 45 N. W. 696. 

Priority of mortgages on buildings upon leased premises. 21 L.R.A. 348. 

Priority as between agister’s lien and chattel mortgage. 17 L.R.A. 792; 12 
L.R.A.(N.S.) 310. 

Right of seller of chattel retaining title thereto or a lien thereon as against existing 
mortgagees of the realty to which it is affixed by the owner. 37 L.R.A.(N.8S.) 119. 

Rights of seller of fixtures, retaining title thereto or a lien thereon, as against pur- 
chasers or incumbrancers of the realty. 1 B. R. C. 664. 

Priority as between a chattel mortgagee who surrenders mortgage and accepts new 
form of security on same property and an intervening lienor. 26 L.R.A.(N.S.) 496. 

Retroactive effect of filing chattel mortgage for record in regard to liens acquired on 
same property after execution of the mortgage. 33 L/R.A. 163. 

Priority of claims inst property in hands of receiver over recorded liens. 2 
L.R.A.(N.S.) 1013; 41 L.R.A.(N.S.) 695. 

Priority of claims against property in hands of receiver over mechanics’ liens. 2 
L.R.A.(N.S.) 1013. 
sae of lien in distribution of assets of insolvent insurance company. 38 L.R.A. 

Priority as between lien of corporation and pledgee or bona fide purchaser of co 
rate stock. 39 L.R.A.(N.S.) 202 eee : a 
ay) of judgment lien on future crops as against purchaser or mortgagee. 23 

R.A. 466. 

Prierity of judgment lien as to unrecorded conveyance. 16 L.R.A. 668. 

Priority of Judgment over conveyance made after beginning of term. 38 L.R.A. 245. 

Priority of judgment on after-acquired property. 42 L.R.A. 209. 

Priority of mechanics’ lien as to earlier mortgages. 14 L.R.A. 306. 

Priority of notes falling due at different times secured by same mortgage. 24 L.R.A. 
800; 42 L.R.A.(N.S.) 183. 

Superiority as between special assessment for public improvement and private mort- 
gage. 35 L.R.A. 372; 30 L.R.A.(N.S.) 769. 

§ 6715. Mortgage for price prior to all. A mortgage given for the price 
of real property at the time of its conveyance has priority over all other 
liens created against the purchaser, subject to the operation of the recording 
laws. [R. C. 1905, § 6189; Civ. C. 1877, § 1712; R. C. 1899, § 4689.] 

Mortgage of real estate may be complete without power of sale. Grant County v. 
Colonial & U. S. Mort. Co., 3 S. D. 390, 53 N. W. 746. 

Priority of purchase-money mortgage. Kalscheuer v. Upton, 6 D. 449, 43 N. W. 816. 

Priority of vendor’s lien as against purchaser at judicial sale. 21 L.R.A. 32. 

Rights of seller of fixtures, retaining title thereto or a lien thereon, as against lien of 
vendor or realty. 1 B. R. Co. 670. 

Is money loaned to improve land part of the purchase price within rule that a pur- 
chase-money lien takes priority over homestead rights. 41 L/R.A.(N.S.) 89. 

As to similar provision in Cal. Civ. Code, § 2898, see Avery v. Clark, 87 Cal. 619, 22 
Am. St. Rep. 272, 25 Pac. 919; Van Loben Sels v. Bunnell, 120 Cal. 680, 53 Pac. 266. 


§ 6716. Order of resort for payment. When one has a lien upon several 
things and other persons have subordinate liens upon, or interests in some 
but not all of the same things, the person having the prior lien, if he can 
do so without risk of loss to himself or of injustice to other persons, must 
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resort to the property in the following order, on the demand of any party 
interested : 


1. To the things upon which he has an exclusive lien. 
2. To the things which are subject to the fewest subordinate liens. 


3. In like manner inversely to the number of subordinate liens upon the 
same thing; and, 


4. When several things are within one of the foregoing classes, and subject 
to the same number of liens, resort must be had: 


(a) To things which have not been transferred since the prior lien was 
created. 


(b) To the things which have been so transferred without a valuable con- 
sideration ; and, 


(c) To the things which have been so transferred for a valuable considera- 


tion in the inverse order of the transfers. [R. C. 1905, § 6140; Civ. C. 1877, 
§ 1713; R. C. 1895, § 4690.] 

Mortgagee with knowledge of subsequent liens must first exhaust property on which 
he holds exclusive lien before resorting to sale of property covered by subsequent lien. 
Union Bank v. M. M. & Stoddard Co., 7 N. D. 201, 73 N. W. 527. 

Mortgagee not required to ascertain whether mortgagor has subsequently incumbered 
part of premises. Blanchette v. Farsch, 18 S. D. 20, 99 N. W. 79. 

As to marshaling securities. Merchants’ State Bank v. Tufts, 14 N. D. 238, 116 Am. 
St. Rep. 682, 103 N. W. 760. 

As to similar provision in Cal. Civ. Code, § 2899, see Kent v. Williams, 114 Cal. 537, 
46 Pac. 462; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 51 Pac. 2, 542; 
Irvine v. Perry, 119 Cal. 352, 51 Pac. 544, 949; Mack v. Shafer, 135 Cal. 113, 67 Pac. 40; 
Re Levin Bros., 133 Cal. 350, 63 Pac. 335. 73 Pac. 159; Merced Secur. Sav. Bank v. 
Simon, 141 Cal. 11, 74 Pac. 356; Summerville v. March, 142 Cal. 554, 100 Am. St. Rep. 
145, 76 Pac. 388. 


ARTICLE 5.— REDEMPTION OF LIENS. 
_ § 6717. Redemption, by whom and when made. Every person having an 
interest in property, subject to a lien, has a right to redeem it from the lien, 
at any time after the claim is due and before his right of redemption is fore- 
closed. [R. C. 1905, § 6141; Civ. C. 1877, § 1714; R. C. 1899, § 4691.] 
_ Mortgagor cannot consent to sale of property by superior mortgagee so as to defeat 
Junior mortgage. Everitt v. Buchanan, 2 D. 249, 6 N. W. 439. . 
Lienholder not made party to mechanic’s lien foreclosure, not barred from right of 
redemption. Trust Co. v. Lynch, 10 S. D. 410, 73 N. W. 908. 
Junior mortgagee may redeem from prior mortgage at any time before sale. De Luce 
v. Root, 12 S. D. 141, 80 N. W. 181; Boot & Shoe Co. v. Anderson, 9 S. D. 560, 70 
N. W. 877; eee v. Pierce, 17 S. D. 51. 
None but lien holder can object to payment and redemption from lien before claim 
due. Kalscheuer v. Upton, 6 D. 449, 43 N. W. 816. : 
Unrecorded assignment of mortgage is void as to sae Caer purchasers or incum- 
brancers in good faith. Merrill v. Luce, 6 S. D. 354, 61 N. W. 43, 55 Am. St. Rep. 844. 


Right of mortgagee who secures a deficiency degree to redeem from the sale. 35 
L.R.A.(N.S.) 413. 


Right of wife during husband’s lifetime to redeem from mortgage on his real prop- 
erty. 3 L.R.A.(N.S.) 1068. 


May a purchaser or mor rae from the original owner, after a sale under a prior 
mortgage and during the redemption period, be a redemptioner. 29 L.R.A.(N.S.) 508. 
As to similar provision in Cal. Civ. Code, § 2903, see Randall v. Duff, 79 Cal. 115, 
3 L.R.A. 754, 19 Pac. 532, 21 Pac. 610; Allen v. Allen, 95 Cal. 184, 16 L.R.A. 646, 27 
Pac. 30, 30 Pac. 213. 
§ 6718. Inferior lien holder may redeem. Subrogation. One who has a 
lien inferior to another upon the same property has a right: 
1. To redeem the property in the same manner as its owner might from 
the superior lien; and, 
2. To be subrogated to all the benefits of the superior lien when necessary 
for the protection of his interests, upon satisfying the claim secured thereby. 


[R. C. 1905. § 6142; Civ. C. 1877, § 1715; R. C. 1899, § 4692.) 
On right of junior mortgagee to redeem at any time. Home Invest. Co. v. Clarson, 
21 S. D. 72, 109 N. W. 507. 
Purchaser at foreclosure of second mortgage, being informed that first mortgage is 
paid, has constructive notice of second mortgagee’s rights under redemption. Malmberg 
v. Peterson, 20 S. D. 587, 108 N. W. 339. 
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Junior execution creditor redeeming from m i 
args = es subrogated to rights of oe MacGres: gag 7 s D. 
As imil isi i i 
- Hs re . bd pba ne < rr rage gD see Swain v. Stockton Sav. & L. Soc., 
§ 6719. How made. Redemption from a lien is made by performing the 
act for the performance of which it is a security, and paying the damages 
if any, to which the holder of the lien is entitled for delay, or by offering 
to perform such act and pay such damages; provided, that if the act re- 
quires the delivery of money, property or a conveyance of property the same 
shall be deposited and notice thereof given as provided in section 5263. 
[R. C. 1905, § 6143; Civ. C. 1877, § 1716; R. C. 1895, § 4693. ] 


As to similar provision in Cal. Civ. Code, § 2905, see Chielovich v. Kr 
Unrep. 700, 11 Pac. 781; Sutton v. Stephan, 101 Cal. 545, 36 Pac. 106. supe e Cake 


ARTICLE 6.— EXTINCTION oF LIENS. 


§ 6720. Deemed accessory to act secured. A lien is to be deemed acces- 
sory to the act for the performance of which it is a security, whether any 
person is bound for such performance or not, and is extinguishable in hke 
manner with any other accessory obligation. [R. C. 1905, § 6144; Civ. ©. 
1877, § 1717; R. C. 1899, § 4694.] 

Payment of sum named in note is act to be performed. Bennett v. Ellis, 13 8. D. 
401, 83 N. W. 429. 

Docketing of judgment in mortgage foreclosure proceedings does not extinguish mort- 
gage lien and leave only ten-year judgment lien. Rhomberg v. Bender, 28 S. D. 609, 


134 N. W. 805. 
Effect of death of principal contractor on rights of subcontractor or materialman to 


a lien, or to payment by owner. 20 L.R.A.(N.S.) 45. 
_ Effect of bankruptcy of contractor on right of laborer or materialman to enforce 
lien against property improved. 26 L.R.A.(N.S.) 409. 

Payment to contractors or subcontractors as affecting liens of subordinate claim- 
ants. 20 L.R.A. 560. 

Soe ete of debts on dissolution of partnership as affecting partnership lien. 9 
ce or 102. 

ing of property by general owner for purpose of defeating lien thereon as larceny. 
12 LR.A.(NS.) “vied e ae . 

Effect of discharge in bankruptcy on real property liens. 42 L‘R.A.(N.S.) 292. 

Rescission of purchase of real estate as affecting assumption of lien thereon. 40 
L.R.A.(N.8.) 672. 

Release or satisfaction of lien by giving commercial paper. 35 L.R.A.(N.S.) 86. 
; Lienor joining in mortgage on the property as a waiver of his lien. 35 L.R.A.(N.S8.) 
48. 

New obligation given by debtor to secure release of a lien as a novation of the orig- 
inal obligation. 36 L.R.A.(N.S.) 464. 
= to similar provision in Cal. Civ. Code, § 2909, see Duncan v. Hawn, 104 Cal. 10, 
87 Pac. 626. 

§ 6721. Extinguished by sale of property. What defendant may show in 
conversion. The sale of any property on which there is a lien in satisfaction 
of the claim secured thereby, or in case of personal property its wrongful 
conversion by the person holding the lien, extinguishes the lien thereon; 
provided, however, that in an action for the conversion of personal property 
the defendant may show in mitigation of damages the amount due on any 
lien to which the plaintiff’s rights were subject, and which was held or paid 
by the defendant or any person under whom he claims. [R. C. 1905, § 6145; 


Civ. C. 1877, § 1718; RB. C. 1895, § 4695.] 

Sale of Property under chattel mortgage extinguishes lien. La Crosse B. & S. Co. v. 
Anderson, 13 8. D. 301, 83 N. W. 331; La Crosse B. & S. Co. v. Anderson, 9 S. D. 560, 
70 N. W. 877; American Banking & Trust Co. v. Lynch, 10 S. D. 410, 73 N. W. 908. 

Where first mortgagee takes possession of property under his mortgage, and sells same 
at private sale without foreclosure, such sale is a conversion. Lovejoy v. Bank, 5 N. D. 
623, 67 N. W. 956. 

Mortgagee’s use of chattels against mortgagor's will, not conversion. Van Dusen & 
Co. v. Arnold, 5 S. D. 588, 59 N. W. 961. 

Purchaser of mae dee apr onerty liable for conversion. Nichols, Shepard & Co. v. 
Barnes, 3 D. 148, 14 N. W. 110. 
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Conversion of property forfeits lien. Everett v. Buchanan, 2 D. 249, 6 N. W. 439. 

Wrongful conversion by lienor extinguishes lien. Mosteller v. Holborn, 21 8. D. 547, 
114 N. W. 693. 

Verdict may be directed where, upon undisputed facts, instrument on which rights of 
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with 
neerer reservation of interest, is void. Walklin v. Horswill, 24 8S. D. 191, 123 N. W. 

8. 

Waiver of lien by attachment or execution. 50 L.R.A. 714; 24 L.R.A.(N.S.) 490. 

As to similar provision in Cal. Civ. Code, § 2910, see Loughborough v. McNevin, 74 
Cal. 250, 5 Am. St. Rep. 435, 14 Pac. 369, 15 Pac. 773; Lehmann v. Schmidt, 87 Cal. 15, 
25 Pac. 161; Story & I. Commercial Co. v. Story, 100 Cal. 30, 34 Pac. 671; Williams 
v. Ashe, 111 Cal. 180, 43 Pac. 595; Chase v. Putnam, 117 Cal. 364, 49 Pac. 204; Latta 
v. Tutton, 122 Cal. 279, 68 Am. St. Rep. 30, 54 Pac. 844; Southern P. Co. v. Prosser, 
122 Ca]. 413, 55 Pac. 145; Brittan v. Oakland Bank, 124 Cal. 282, 71 Am. St. Rep. 58, 
57 Pac. 84; Summerville v. Stockton Mill. Co., 142 Cal. 529, 76 Pac. 243. 


§ 6722. Not extinguished by mere lapse of time. A lien is not extinguished 
by the mere lapse of the time within which under the provisions of the code 
of civil procedure an action can be brought upon the principal obligation. 


[R. C. 1905, § 6146; Civ. C. 1877, § 1719; R. C. 1899, § 4696.] 

Lien of mortgage security is not extinguished by running of statute against note. 
Alexander v. Ransom, 16 S. D. 302, 92 N. W. 418. 

As to lien not being extinguished by bar of action upon principal obligation. Colonial 
& U.S. Mortg. Co. v. Northwest Thresher Co., 14 N. B. itz, 70 R.A. 814, 116 Am. St. 
7 642, 103 N. W. 915, 8 A. & E. Ann. Cas. 1160. 

ortgage security not barred by running of statute against notes. Philip v. Stearns, 
20 S. D. 220, 105 N. W. 467, 11 A. & E. Ann. Cas. 1108. 

Foreclosure of mortgage is not barred by running of limitation against indebtedness. 
Green v. Frick, 25 S. D. 342, 126 N. W. 579. 

As to similar provision in Cal. Civ. Code, § 2911, see Wells v. Harter, 56 Cal. 342; 
Jeffers v. Cook, 58 Cal. 147; Henderson v. Grammar, 66 Cal. 332, 5 Pac. 488; Raynor 
v. Drew, 72 Cal. 307, 13 Pac. 866; California Sav. Bank v. Parrish, 116 Cal. 254, 48 
Pac. 73; London & S. F. Bank v. Bandmann, 120 Cal. 220, 65 Am. St. Rep. 179, 52 Pac. 
583; San Francisco Sav. Union v. Long, 6 Cal. Unrep. 60, 53 Pac. 907; Southern P. Co. 
v. Prosser, 122 Cal. 413, 55 Pac. 145; Newhall v. Sherman, 124 Cal. 509, 57 Pac. 387; 
Conway v. Supreme Council, C. K., 131 Cal. 437, 63 Pac. 727; Frost v. Witter, 132 
Cal. 421, 84 Am. St. Rep. 53, 64 Pac. 705; Conway v. Supreme Council, C. K., 137 Cal. 
384, 70 Pac. 223; Commercial Sav. Bank v. Hornberger, 140 Cal. 16, 73 Pac. 625; 
Vandall v. Teague, 142 Cal. 471, 76 Pac. 35; Mutual L. Ins. Co. v. Pacific Fruit Co., 142 
eae 477, 76 Pac, 67; San Jose Safe Deposit Bank v. Bank of Madero, 144 Cal. 574, 
78 Fac. 5. 

§ 6723. Not extinguished by partial performance. The partial perform- 
ance of an act secured by a lien does not extinguish the lien upon any part 
of the property subject thereto, even if it is divisible. [R. C. 1905, § 6147; 
Civ. C. 1877, § 1720; B. C. 1899, § 4697.] 

md sale of part of mortgaged property lien on the rest not discharged. First Nat. 
Bank v. Elevator Co., 4 8. D. 409, 57 N. W. 77. 

As to similar provision in Cal. Civ. Code, § 2912, see Southern P. Co. v. Prosser, 122 
Cal. 413, 55 Pac. 145. 


§ 6724. By restoration of property if lien dependent on possession. The 
voluntary restoration of property to its owner by the holder of a lien thereon, 
dependent upon possession, extinguishes the lien as to such property, unless 
otherwise agreed by the parties and extinguishes it, notwithstanding any 
such agreement, as to creditors of the owner and persons subsequently ac- 
quiring title to the property, or a lien thereon, in good faith and for a good 
consideration. [R. C. 1905, § 6148; Civ. C. 1877, § 1721; R. C. 1899, § 4698. 


Lien on personal property for repairs lost by parting with possession. Burdick v. 
Marshall, 8 S. D. 308, 66 N. W. 462. 

As to similar provision in Cal. Civ. Code, § 2913, see Palmtag v. Doutrick, 59 Cal. 
154, 43 Am. Rep. 245; Foley v. Bullard, 99 Cal. 516, 33 Pac. 1081; Southern P. Co. 
v. Prosser, 122 ‘al. 413, 55 Pac. 145. 
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CHAPTER 87, 
MORTGAGE. 


ARTICLE 1. MortGaGs IN GENERAL, §§ 6725-6749. 
2. MorteaGE oF REAL Property, §§ 6750-6755. 
3. MorTGAGE OF PERSONAL Property, §§ 6756-6768. 
4, SATISFACTION oF LIEN on Mortaacse BerorE Maroriry, § 6769. 


ARTICLE 1.— MORTGAGE IN GENERAL. 


§ 6725. Defined. Formalities necessary. Mortgage is a contract by which 
specific property is hypothecated for the performance of an act without the 
necessity of a change of possession. A mortgage of real property can be 
created, renewed or extended only by writing, executed with the formalities 
required in the case of a grant of real property. ([R. C. 1905, § 6149; Civ. C. 
1877, § 1722; R. C. 1899, § 4699.] 

Mortgage is “ extended” when made to stand as security for some debt not originally 
included therein. Bank v. Francis, 8 N. D. 369, 79 N. W. 853. 

Chattel mortgage conveys no title; is only security for debt. Sandmeyer v. Insur- 
ance Co., 2 8. D. 346, 50 N. W. 353. 

A mortgage on personal property is valid as between parties without witnesses. 
Machine Co. v. Lee, 4 8. D. 495, 57 N. W. 238; Fisher v. Porter, 11 S. D. 311, 77 N. W. 
112; Peet v. Insurance Co., 7 S. D. 410, 64 N. W. 206. 

No particular form of words is necessary to constitute a chattel mortgage. Esshom 
v. Hotel Co., 7 S. D. 74, 63 N. W. 229; Peet v. Insurance Co., 7 8. D. 410, 64 N. W. 206. 

Lease of building containing clause giving lien for rent on the lessee’s chattels, not 
chattel mortgage within statute requiring delivery of copy. Kennedy v. Hull, 14 S. D. 
234, 85 N. W. 223. 

Lease of realty making rent lien on building and improvements, is an incumbrance in 
nature of mortgage. Peet v. Ins. Co., 7 S. D. 410, 64 v W. 206. 

Mortgage as lien only. Northwestern Port Huron Co. v. Iverson, 22 8. D. 314, 133 
Am, 8t. ‘Rep. 920, 117 N. W. 372. 

Estate of the mortgagee at the common law. 7 Am. St. Rep. 31. 

When new mortgage may be enforced as a continuation of the lien of prior mortgages. 
5 Am. St. Rep. 705. 

Effect of deed delivered in escrow as further security for a mortgage debt. 2 
L.R.A.(N.S.) 628. 

Mortgage to secure future accounts. 10 Am. Dec. 108. 

Mortgage to secure future advances. 20 Am. Dec. 658; 116 Am. Dec. 690. 


n Mortgage to secure several notes which entitled to precedence of payment. 38 Am. 
ec. 440. 


What constitute equitable mortgage. 4 Am. St. Rep. 696. 
Equitable mortgage by deposit of title deeds. 19 L.R.A.(N.S.) 206. 


Right to foreclose deed intended as security for debt as an equitable mortgage. 22 
L.R.A.(N.S.) 572. : 


As to similar provision in Cal. Civ. Code, § 2920, see Spect v. Spect, 88 Cal. 437, 13 
L.R.A. 137, 22 Am. St. Rep. 314, 26 Pac. 203. 


§ 6726. Lien special. Independent of possession. The lien of a mortgage 
is special, unless otherwise expressly agreed and is independent of possession. 
[R. C. 1905, § 6150; Civ. C. 1877, § 1723; R. C. 1899, § 4700.] 


As to mortgage not transferring title or right of posseasion to mortgagee. Nash v. 
Northwest Land Co., 15 N. D. 566, 108 N. W. 792. 


§ 6727. What transfers deemed mortgage. Every transfer of an interest 
in property, other than in trust, made only as a security for the performance 
of another act is to be deemed a mortgage, except when in the case of personal . 
property, it is accompanied by an actual change of possession in which case 
it is deemed a pledge. [R. C. 1905, § 6151; Civ. C. 1877, § 1724; R. C. 1899, 


§ 4701.] 
As to what instrument constitutes mortgage. Langmaack v. Keith, 19 S. D. 351, 
103 N. W. 210. 


Warranty deed given to trustee to secure Be oe aay of notes is a mortgage. David 
Bradley & Co. v. Helgerson, 14 S. D. 593, 86 N. W. 634. 

Fraudulent conveyance of realty by one holding it as security to purchaser with 
knowledge is sae effective as assignment of grantor’s mortgage interest. Shimerda v. 
Wohlford, 13 8. D. 155, 82 N. W. 393. ‘das 
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Conveyance of real property to third person in trust as security for a debt operates 
as mortgage. Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859. 

Validity of mortgage can only be questioned by purchaser or incumbrancer in good 
faith. urphy v. Plankinton Bank, 13 8. D. 501, 83 N. W. 575. 

As to right to give trust deed as security for payment of indebtedness. Brown v. 
Comonow, 17 N. D. 84, 114 N. W. 728. 
e ae eo assignment is given for security only. Fifer v. Fifer, 13 N. D. 20, 99 
At to when absolute deed constitutes mortgage. Wells v. Geyer, 12 N. D. 316, 96 

‘Transfer of real pro by deed to secure loan constitutes a mortgage. Krug v. 
Kautz, 21 8. D. MeL 1de NeW. 623. 

As to similar provision in Cal. Civ. Code, § 2924, see Works v. Merritt, 105 Cal. 467, 
38 Pac. 1109. 

§ 6728. Bottomry and respondentia not affected. Contracts of bottomry 
or respondentia, although in the nature of mortgages, are not affected by 
any of the provisions of this chapter. [R. C. 1905, § 6152; Civ. C. 1877, § 1725; 
R. C. 1899, § 4702.] 

§ 6729. When transfer may be shown to be mortgage. The fact that a 
transfer was made subject to a defeasance on a condition, may, for the 
purpose of showing such transfer to be a mortgage, be proved, except as 
against a subsequent purchaser or incumbrancer for value and without notice, 
though the fact does not appear by the terms of the instrument. [R. C. 1905, 


§ 6153; Civ. C. 1877, § 1726; B. C. 1899, § 4708.] 

Evidence to prove deed absolute on its face a mortgage must be clear, convincing and 
satisfactory. Jasper v. Hazen, 4 N. D. 1, 58 N. W. 454. 

One transferring property unconditionally is thereafter estopped from claiming it 
was a mortgage if transfer was relied upon as absolute deed by grantee. McGuin Vv. 
Lee, 10 N. D. 160, 86 N. W. 714. 

Evidence of a parol defeasance insufficient under established rule of proof required. 
Little v. Braun, 11 N. D. 410, 92 N. W. 800. 

Deed is absolute unless proof is clear, convincing, satisfactory and specific that it 
was intended to be a mortgage. Northwestern Fire & Marine “Yn. Co. v. Lough, 13 
N. D. 601, 102 N. W. 160. 

In order for party to claim benefit of section 6179 it must appear that he is pur- 
aed By ipa ace a in good faith without notice. Murphy v. Bank, 13 8. D. 501, 

. W. 575. 

A warranty deed given to secure payment of notes is a mortgage. Bradley v. 
Helgerson, 14 8. D. 593, 86 N. W. 634; Shimerda v. Wohlford, 13 S. D. 155, 82 N. W. 
ea ee v. Hurley, 6 S. D. 592, 62 N. W. 958; Wells v. Geyer, 12 N. D. 316, 96 

. W. 289. 

As to necessity of grantor in security deed tendering all indebtedness due grantee 
before he can compel reconveyance. Smith v, Jensen, 16 N. D. 408, 114 N. W. 306. 

Intention of parties as to whether instrument is deed or mortgage may be shown by 
parol evidence. Miller v. Smith, 20 N. D. 96, 126 N. W. 499. 

Deed absolute on face may be shown to be in fact mortgage securing debt existing 
at time of its execution. Adams v. McIntyre, 22 N. D. 337, 133 N. W. 915. 

Parol evidence to show absolute deeds to be mortgages. 15 Am. Dec. 47. 

Deeds absolute in form with agreements to reconvey as mortgages. 17 Am. Dec. 300. 

‘Right to foreclose deed intended as security for debt as an equitable mortgage. 22 
L.R.A.(N.8.) 572. 

Does a deed absolute on its face, but intended as a mortgage, convey the legal title. 
11 L.R.A.(N.S.) 209. 

Jurisdiction of equity over suit to have deed declared a mortgage as to land in another 
state or country. 69 L.R.A. 685. ; 

Grantee’s oral promise to grantor to hold in trust, as giving rise to constructive 
trust, where conveyance was made as security. 39 L.R.A.(N.S.) 922. 

Protection of purchaser from apparent vendee under instrument apparently a oon- 
veyance, but intended as a mortgage. 32 L.R.A.(N.S.) 1046; 38 L.R.A.(N.S.) 982. 

Effect of failure to record defeasance as against creditors of the grantee. 5 
L.R.A.(N.S.) 387. 

Effect of debt becoming barred by limitations, upon rights and remedies under con- 
veyance absolute on its face, but intended as a mortgage. 11 L.R.A.(N.S.) 825; 24 
L.R.A.(N.S.) 840. 

Right to accept favorable part of decree on absolute deed decreed to be a mortgage 
and appeal from the rest. 29 LSR.A.(N.S.) 11. ; : j 
8 6730. What may be mortgaged. Any interest in property which is 

capable of being transferred may be mortgaged. [R. C. 1905, § 6154; Civ. C. 


1877, § 1727; R. C. 1899, § 4704.] 
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Mortgage for future advances valid. Second mortgagee with notice, subject to Arst 
mortgage. Recording of second lien not notice to prior incumbrancer. Bank v. Modine 
& Co., 7 N. D. 201, 73 N. W. 527. 


As to real estate being subject to mortgage by holder of legal title between foreclosure 
sale and expiration of redemption period. North Dakota Horse & Cattle Co. v. 
Serumgard, 17 N. D. 466, 29 L.R.A.(N.8.) 508, 117 N. W. 453. 


Right to mortgage privilege to use streets for quasi-public urposes. 47 L.R.A. 87. 
Right to mortgage burial ‘ot. 67 L.R.A. 122. : : r 
__ What articles are included in such general terms ag appurtenances, fixtures and the 
like employed in chattel mortgage. 46 L.R.A.(N.S.) 206. 

§ 6731. After-acquired title subject to. Title acquired by the mortgagor 
Subsequent to the execution of the mortgage inures to the mortgagee as 
security for the debt in like manner as if acquired before the execution. 
[R. C. 1905, § 6155; Civ. C. 1877, § 1727; B. C. 1899, § 4705.] 

Woman signing mortgage with her husband and acquiring title afterward holds same 
for mortgagee. Yerkes v. Hadley, 5 D. 324, 40 N. W. 340, 2 L.R.A. 263. 


Assignment of mortgage note. Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 
Am. St. Rep. 859. 


Assignment of mortgage taken by grantor of land under general warranty will be 
ow 2 ihe been taken for benefit of grantee. Sommers v. Wagner, 21 N. D. 531, 

Title, after acquired by patent to homesteader, inures to mortgagee as of date of 
execution and delivery of mortgage. Adam v. McClintock, 21 N. D. 483, 131 N. W. 394. 

Mortgage of after-acquired property and of property having only a potential existence. 
46 Am. Dec. 712; 109 Am. St. Rep. 510. 


Effect of mortgage upon after-acquired personal property. 76 Am. Dec. 723; 102 
Am. St. Rep. 510. : : r ie cole 


Does chattel mo e on domestic animals cover their increase when not mentioned 
therein. 14 L.R.A.(N.S.) 431. 


. re to increase of animals as between mortgagee of dam and other claimants. 17 
R.A. 82, 


Necessity that increase of animals be in gestation at time of execution of mortgage 
in order to be covered thereby. 17 L.R.A.(N.S.) 203. 


After-acquired property which passes by railroad mortgage. 99 Am. St. Rep. 252. 

§ 6732. Not bound to perform act secured without covenant. A mortgage 
does not bind the mortgagor personally to perform the act for the performance 
of which it is a security, unless there is an express covenant therein to 
that effect. [R. C. 1905, § 6156; Civ. C. 1877, § 1727; BR. C. 1899, § 4706.] 

As to similar provision in Cal. Civ. Code, § 2928, see Jones v. Gardner, 57 Cal. 641. 

§ 6733. Assigning debt carries security. The assignment of a debt secured 
by mortgage carries with it the security. [R. C. 1905, § 6157; Civ. C. 1877, 
'§ 1727; R. C. 1899, § 4707.] 


Right of assignee of mortgage to enforce option to declare entire mortgage due for 
default of payments. 15 L.R.A.(N.S.) 590. 


§ 6734. On property adversely held. A mortgage may be created upon 
property held adversely to the mortgagor. A mortgage of property held 
adversely to the mortgagor takes effect from the time at which he or one 
claiming under him obtains possession of the property, but has precedence 
over every lien upon the mortgagor’s interest in the property, created sub- 
sequently to the recording of the mortgage. [R. C. 1905, § 6158; Civ. C. 1877, 
§ 1728; R. C. 1899, § 4708.] 


_ a right to mortgage property adversely held. Galbraith v. Payne, 12 N. D. 164, 
96 N. W. 258. 


§ 6735. May confer power of sale. A power of sale may be conferred by 
a mortgage upon the mortgagee or any other person, to be exercised after 
a breach of the obligation for which the mortgage is a security. [R. C. 1905, 
§ 6159; Civ. C. 1877, § 1729; R. C. 1899, § 4709.] 

§ 6736. Such power a trust. A power of sale under a mortgage is a trust 
and as to real property can be executed only in the manner prescribed by 
the code of civil procedure. [R. C. 1905, § 6160; Civ. C. 1877, § 1730; R. C. 
1899, § 4710.] 

Mortgagor may grant power of sale in trust for benefit of both parties. Robinson v. 
McKinney, 4 D. 290, 29 N. W. 658. 

Mortgagor empowered to confer power of sale upon mortgagee or any other person. 
Brown v. Comonow, 17 N. D. 84, 114 N. W. 728. 
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we to remedy of power of sale in mortgage. Olson v. Casselman, 15 N. D. 34, 105 
. W. 1105. 

Mortgage of realty may be complete without power of sale; only a mortgage with 
express power of sale may be foreclosed by advertisement. Grant bo. v. Col. & U. S. 
Mort. Co., 3 S. D. 390, 53 N. W. 746. 


Must sell in manner pointed out in instrument. Everett v. Buchanan, 2 D. 249, 
6 N. W. 439. 


A mortgage of real estate may be complete without power of sale, but unless con- 
taining such power cannot be foreclosed by advertisement. Grant Co. v. Mortgage Co., 
8 S. D. 390, 53 N. W. 746. 

Power of sale is a power coupled with an interest and not terminated with death of 
mortgagor. ee v. Phillips, 4 S. D. 604, 57 N. W. 780; Grandin v. Emmons, 10 
N. D. 223, 86 N. W. 723. 

Removal of building from mortgaged property does not destroy lien thereon after 
security on lot has been exhausted. Trust Co. v. Parmalee, 5 8. D. 341, 58 N. W. 811. 


Does power of sale in a mortgage or deed of trust confer an interest which prevents 
its revocation by death of mortgagor. 70 L.R.A. 135. 


Foreclosure by exercise of power of sale. 92 Am. St. Rep. 573. 
Necessity for sales under powers to be for reasonable price. 103 Am. St. Rep. 51. 


Right of mortgagee to exercise power of sale during pendency of mortgage fore- 
closure or of action for debt secured. 2 B. R. C. 841. = : Ae 


Effect on mortgage lien of sale under the mortgage. 58 Am. Dec. 569. 
Remedies of mortgagee to reach surplus proceeds after judicial or other sale. 88 
Am. St. Rep. 359. 

§ 6737. Requisites of power of attorney to execute. A power of attorney 
to execute a mortgage must be in writing subscribed, acknowledged or proved, 
certified and recorded in like manner as powers of attorney for grants of 
real property. [R. C. 1905, § 6161; Civ. C. 1877, § 1730; R. C. 1899, § 4711.) 


Power of attorney to sell and convey not power to mortgage. Morris v. Ewi 
g N. D. 99, 76 N. W. 1047. sa 


§ 6738. Lien on everything grant would pass. A mortgage is a lien upon 
everything that would pass by a grant of the property and upon nothing more. 
[R. C. 1905, § 6162; Civ. C. 1877, § 1731; R. C. 1899, § 4712.] 

§ 6739. Against all claiming under mortgagor. Exception. A mortgage 
is a lien upon the property mortgaged in the hands of every one claiming 
under the mortgagor subsequently to its execution, except purchasers and 
incumbrancers in good faith without notice and for value and except as 
otherwise provided by article 3 of this chapter. [R. C. 1905, § 6163; Civ. C. 
1877, § 1782; R. C. 1899, § 4713.] 

Court of equity will restore senior mortgage satisfied by mistake to first lien where 


junior mortgagee had notice of its existence. Upton v. Hugos, 7 S. D. 476, 64 N. W. 

523; Ricker v. Stott, 13 S. D. 208, 83 N. W. 47. . 
One obtaining title through attachment is not purchaser in good faith, so as to defeat 
rior unrecorded deed which is in fact a mortgage. Murphy v. Bank, 13.8. D. 501, 83 
. W. 575; Kohn v. Lapham, 13 S. D. 78, 82 N. W. 408. 
Lien of chattel mortgage properly filed is paramount to that of agister for subse- 

aad pasturing mortgaged stock. Wright v. Sherman, 3 8S. D. 290, 52 N. W. 1093, 17 
R.A. 792; First Nat. Bank v. Scott, 7 N. D. 312, 75 N. W. 254. 


§ 6740. Mortgagee not entitled to possession. A mortgage does not entitle 
the mortgagee to the possession of the property, unless authorized by the 
express terms of the mortgage; but after the execution of a mortgage the 
mortgagor may agree to such change of possession without a new considera- 
tion. No person whose interest is subject to the lien of 4 mortgage may 
do any act which will substantially impair the mortgagee’s security. [R. C. 
1905, § 6164; Civ. C. 1877, § 1733; R. C. 1899, § 4714.] 

Mortgagor entitled to possession until foreclosure and time of redemption nas expired. 
Shimerda v. Wohlford, 13 S. D. 155, 82 N. W. 393; Yankton B. & L. Ass’n v. Dowling, 
10 S. D. 535, 74 N. W. 436; McKay v. Shotwell, 6 D. 124, 50 N. W. 622. . 

Bill of sale to secure a debt constitutes a mortgage as between parties, and does not 
entitle mortgagee to possession. Rosenbaum v. Ross, 4 8S. D. 184, 56 N. W. 114. 


Receiver may be appointed to take possession of property on foreclosure. Roberts v. 
Parker, 14 S. D. 323, 85 N. W. 591. 


eer teeeee cannot take possession of land before foreclosure in absence of clause 
ressly permitting it. McClory v. Ricks, 11 N. D. 38, 88 N. W. 1042. 


Necessity of mortgagor’s consent to possession by mortgagee. Nash v. Northwest 
Land Co., 15 N. D. 566, 108 N. W. 792. 
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A mortgagee’s possession under an illegal foreclosure with the knowledge and acqui- 
escence of the mortgagor is that of a trustee and he must account and surrender 
poaen after net rents, issues and oe extinguish the debt and taxes paid. 

inlayson v. Peterson, 11 N. D. 45, 89 W. 855. 

Duties and liabilities of mortgagee in possession. 4 Am. St. Rep. 69. 

§ 6741. Foreclosure. A mortgagee may foreclose the right of redemption 
of the mortgagor in the manner prescribed by the code of civil procedure. 
[R. erie . ae ON. - oats 1734; R. C. 1899, Bian 

i subject equi of redemption to ex uti n 
Pere: ae a bp y p ecution on judgment for the mortgage 

§ 6742. Record of i amadl How record operates. An assignment of 
a mortgage may be recorded in like manner as a mortgage and such record 
operates as notice to all persons subsequently deriving title to the mortgage 
es the assignor. [R. C. 1905, § 6166; Civ. C. 1877, § 1735; R. C. 1899, 

716. 
$ desea of real estate mortgage is proper instrument for record. Merrill v. Luce, 
6 8. D. 354, 61 N. W. 43, 55 Am St. R 

As to similar provision in Cal. Civ. Can g 2934, see Adler v. Sargent, 109 Cal. 42, 
41 Pac. 799; Rodgers v. Peckham, 120 Cal. 238, 52 Pac. 483. 

§ 6743. Of what such record not notice. When the mortgage is executed 
as security for money due or to become due on a promissory note, bond or 
other instrument designated in the mortgage, the record of the assignment 
of the mortgage is not of itself notice to a mortgagor, his heirs or personal 
representatives so as to invalidate any payment made by them or either of 
them to the person holding such note, bond or other instrument. [R. C. 1905, 
§ 6167; Civ. C. 1877, § 1735; R. C. 1899, § 4717.] 

Neglect to take and record nog tee cannot prejudice an innocent purchaser. Pick- 
ford v. Peebles, 7 S. D. 166, 63 W. 779. 

Though contract is one between Minnesota parties, the Minnesota recording statute 
does not discharge mortgage debt, and cannot affect mortgage as contract for security 
upon lands in this state. Cosgrave v. McAvay, 24 N. D. 343, 139 N. W. 693. 

As to similar provision in Cal. Civ. Code, § 2935, see Rodgers v. Peckham, 120 Cal. 
238, 52 Pac. 483. 

§ 6744. Real estate mortgages, how discharged by certificate. A recorded 
mortgage must be discharged upon the record by the register of deeds having 
custody thereof on the presentation to him of a certificate of discharge, 
signed by the mortgagee, his executors, administrators, guardians, trustees, 
assigns or personal representatives, properly acknowledged or proved and 
certified as prescribed by the chapter on recording transfers, stating that the 
mortgage has been paid in full, or otherwise satisfied and discharged, and 
authorizing the officer to cancel the same of record, giving a brief description 
of the mortgage; provided, however, that any person acting as personal 
representative of the mortgagee as aforesaid, must first file and have recorded 
a power of attorney in the register’s office where such mortgage is recorded, 
showing his authority to discharge mortgages in behalf and for the mortgagee 
and in his name and stead. A certificate of the satisfaction of a mortgage 
may be made in substantially the following form: 

This certifies that a certain mortgaged executed by........ a enareecaserraeae as 
OL d.ctckeeene ee va ceed ; MOLPtCagor lO «ssciissdvcase cas OL wnsdanVeeesieeen 
mortgagee, dated the ........ G89 Of ck whee tes , A. D. 19.., upon the 
grande bears 6 elena ditereias (here describe the property covered by the mortgage) and 
recorded in the office of the register of deeds in and for the county of 
a aclesios eiteay fy We erst arhca ay ate lerscaee and state of North Dakota, in book ...... of 
mortgages on page ...... is paid and satisfied; and ........ hereby authorize 
and require said register of deeds to discharge the same of record in his office. 

Witness ........ hand this ........ (Oy OL Sveeseaetas , A. D., 190.. 

(Acknowledgment.) [R. C. 1905, § 6168; Civ. C. 1877, ie R. C. 1899, 


§ 4719; 1901, ch. 125; 1905, ch. 154.] 
As to similar provision in Cal. Civ. Code, § 2937, see "Beal v. ‘Stevens, 72 Cal. 451, 
14 Pac. 186; Woodward v. Brown, 119 Cal. 283, 63 Am. St. Rep. 108, 51 Pac. 2, 542. 
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§ 6745. Discharge by foreign executor or administrator. When an executor 
or administrator shall be appointed in any other state or foreign country, 
on the estate of any person not a resident of this state at the time of his 
decease, and no executor or administrator thereon shall have been appointed 
in this state, such foreign executor or administrator, upon filing in the office 
of the register of deeds of any county in which any mortgage held by the 
estate of such deceased person is filed or recorded an authenticated copy 
of his appointment, may execute, acknowledge and deliver a certificate of 
discharge of such mortgage the same as and with like effect as executors 
and administrators appointed under the laws of this state may do. [R. C. 
1905, § 6169; R. C. 1895, § 4720.] 

§ 6746. Discharge by heir or legatee. Any heir or legatee of such deceased 
person, residing within or without the state, upon recording in the office of the 
register of deeds an authenticated copy of the judgment or decree of the 
court, transferring to such heir or legatee the ownership of any such mort- 
gage may, in like manner and with like effect, satisfy or release such mortgage. 
[R. C. 1905, § 6170; RB. C. 1895, § 4721.] 

§ 6747. Discharge by foreign guardian of minor. Any guardian appointed 
in any other state or foreign country of a minor holding and owning a mort- 
gage upon property in this state, upon filing in the office of the register of 
deeds of the county in which the property is situated an authenticated copy 
of his appointment as guardian and the same proof of the ownership of 
such mortgage as is required in the last section, may in like manner and 
with like effect satisfy or release such mortgage. [R. C. 1905, § 6170; R. C. 
1895, § 4722.] 

§ 6748. Such certificate must be recorded. A certificate of the discharge 
of a mortgage and a proof or acknowledgment thereof must be recorded at 
length and a reference made in the record to the book and page where the 
mortgage is recorded and in the minute of the discharge made upon the 
record of the mortgage, to the book and page where the discharge is recorded. 
[R. C. 1905, § 6172; Civ. C. 1877, § 1735; R. C. 1899, § 4723.] 

Notary public is presumed to fill blanks in an acknowledgment. Jones v. Trust Co., 
7S. D. 122, 63 N. W. 553. 

Presumptions that certificate of officer on discharge was proper. Jones v. Trust Co., 
7.8. D. 122, 63 N. W. 553. 

Tender of amount due on mortgage, and its deposit in bank as provided by law, is 
 acheonry and satisfaction and renders mortgagee liable for this penalty. Kronebusch v. 

umin, 6 D. 243, 42 N. W. 656. 

Demand made in another state upon morienee and his refusal or neglect there to 
execute and discharge same does not subject such mortgagee to penalty, but renders him 
liable for consequential damages. Jones v. Trust Co., 7 8. D. 122, 63 N. W. 553. 

Forfeiture can be recovered only by counting expressly upon the statute. Greenberg 
v. Bank, 5 N. D. 483, 67 N. W. 597; Peckham v. Van Bergen, 10 N. D. 43, 84 N. W. 566. 

§ 6749. When mortgage satisfied mortgagee must on demand discharge. 
Penalty. When any mortgage or lien upon property has been satisfied the 
owner of such mortgage or lien must immediately upon demand of the owner 
of the property execute and deliver to him a certificate of the discharge thereof 
and must acknowledge the execution thereof so as to entitle it to be recorded 
or he must enter satisfaction or cause satisfaction of such mortgage or lien 
to be entered of record; and any owner of any mortgage or lien who refuses 
to execute or deliver to the owner of the property covered by the mortgage 
or lien the certificate of discharge and to acknowledge the execution thereof 
or to enter satisfaction or cause satisfaction to be entered of the mortgage or 
lien as provided by law, is liable to the owner of such property or his assignee 
or legal representative for all damages which he or they may sustain by 
reason of such refusal, and shall also forfeit to them the sum of one hundred 
dollars; provided, however, that when a mortgage or lien upon personal 
property has been satisfied, the owner of such mortgage or lien must within 
thirty days thereafter cause a certificate of discharge thereof to be trans- 
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mitted to the office of the register of deeds of the county where such mort- 
gage or lien is of record, and any owner of any mortgage or lien who fails 
to cause a certificate of discharge thereof to be so transmitted shall be hable 
to the owner of such property, and his assignee or legal representative in 
damage in the sum of ten dollars for each and every satisfaction not 80 
transmitted. [1907, ch. 176; R. C. 1905, § 6173; Civ. C. 1877, § 1735; R. C. 
1895, § 4724.] 


Tender of amount due and deposit of same in bank if pot accepted acts as payment 
of note and makes this section operative. Kronebusch v. Raumin, 6 D. 243, 42 N. W. 
656. 

Where a party seeks to recover statutory penal ust rely on specific statute giving 
penny. ce v. Bank, 5 N. D. 483, 67 N. W. 597; Peckham v. Van Bergen, 10 

. D. 43, 84 N. W. 566. 

Penalty to be recovered var as ae a strict co.nt upon failure to comply with request. 
Peckham v. Van Bergen, 10 N. D. 43, 84 N. W. 566. 

Demand of satisfaction of mortgagee on payment of mortgage in another state does 
not make him liable to penalty. His fiability will be amount of damage caused by failure 
to satisfy. Jones v. Trust Co., 7 S. D. 122, 63 N. W. 553. 

Complaint in action for failure to release paid mortgage must allege that ense of 
release was paid or tendered. Mader v. Piano Mfg. Co., 17 S. D. 553, 97 N. W. 843. 


ARTICLE 2.— MORTGAGE OF REAL PROPERTY. 


§ 6750. Form. A mortgage of real property may be made in substantially 
the following form: 

This mortgage made the ........ Gay OF Siissicsivds , In the year........ 
DY Ac, Be OF «cssa:teades sewn. , mortgagor, to C. D., of ........ cece cece eee: ; 
mortgagee, witnesseth : 

That the mortgagor mortgages to the mortgagee (here describe the prop- 
erty) as security for the payment to him of .............. dollars, on or 
before the ........ day 08 4 ocoseck-caxe , mn the year............ , with in- 
terest ehuil (or as security for the payment of an obligation, describing 
it, etc.). A. B. 

[R. C. 1905, § 6174; Civ. C. 1877, § 1736; R. C. 1899, § 4725.] 

§ 6751. When devisee must satisfy mortgage out of his property. When 
real property, subject to a mortgage, passes by succession or will, the suc- 
cessor or devisee must satisfy the mortgage out of his own property without 
resorting to the executor or administrator of the mortgagor, unless there is 
an express direction in the will of the mortgagor that the mortgage shall 
be otherwise paid. [R. C. 1905, § 6175; Civ. C. 1877, § 1737; R. C. 1899, 
§ 4726.] 

§ 6752. Executed, etc., like grant. Mortgages of real property may be 
acknowledged or proved, certified and recorded in like manner and with like 
effect as grants thereof. [R. C. 1905, § 6176; Civ. C. 1877, § 1738; R. C. 1899, 
§ 4727. ] 

§ 6753. To whom record notice. The record of a mortgage duly made 
operates as notice to all subsequent purchasers and incumbrancers. ([R. C. 
1905, § 6177; Civ. C. 1877, § 1739; R. C. 1899, § 4728.] 

§ 6754. Separate paper showing grant intended as mortgage must be re- 
corded. Every grant of real property or of any estate therein which appears 
by any other writing to be intended as a mortgage within the meaning of 
chapter 86 of this code must be recorded as a mortgage; and if such grant 
and other writing explanatory of its true character are not recorded together 
at the same time and place, the grantee can derive no benefit from such 
record. [R. C. 1905, § 6178; Civ. C. 1877, § 1740; R. C. 1899, § 4729.] 

Deed absolute in form, although intended as mortgage, is properly recorded in record 


. deeds. Merchants’ State Bank v. Tufts, 14 N. D. 238, 116 Am. St. Rep. 682, 103 
. W. 760. 


§ 6755. Defeasance must be recorded. When a grant of real property pur- 
ports to be an absolute conveyance, but is intended to be defeasible on the 
performance of certain conditions such grant is not defeated or affected 
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as against any person other than the grantee or his heirs or devisees or persons 
having actual notice unless an instrument of defeasance duly executed and 
acknowledged, shall have been recorded in the office of the register of deeds 
of the county where the property is situated. [R. C. 1905, § 6179; Civ. C. 1877, 
§ 1741; R. C. 1899, § 4730.] 
genre to have trust deed declared a mortgage. McKenna v. Whittaker, 9 8S. D. 442, 
. W. 587, 
Purported absolute deed cannot be defeated by cag defeasance as against mortgagee 
without actual notice. Patnode v. Deschenes, 15 N. D. 100, 106 N. W. 573. 
Mortgagee without actual notice of rights of vendee in possession under contract for 
defeasance, is innocent purchaser. Gray v. Harvey, 17 N. D. 1, 113 N. W. 1034. 
“Any other person ” as used in statute means subsequent purchasers and incumbrancers. 
veue Me First Nat. Bank, 14 N. D. 580, 5 L.R.A.(N.S.) 387, 116 Am. St. Rep. 700, 
- W. 127. 


ARTICLE 3.— MorTGAGE OF PERSONAL PROPERTY. 


§ 6756. Form. A mortgage of personal property may be made in sub- 
stantially the following form: 


This mortgage made the ...... .. Gay of ...........-., mm the year ........ 
DY. Aa bs OL aw view solossc ..+, by occupation ...........00- ...ee, Mortgagor, 
toC.D.,........ siiaaoes Ol os doe entaein ons , by occupation &.....-ceeeeseeey 


mortgagee, witnesseth : 

That the mortgagor mortgages to the mortgagee (here describe the prop- 
erty) as security for the payment to him of ........... i krcs% ..e... dollars, 
on (or before) the ........ day of ....... oeeee, Im the year ........--- 2055 
with interest thereon (or security for the payment of a note or obligation, 
describing it, etc.). A. B. 

[R. C. 1905, § 6180; Civ. C. 1877, § 1742; R. C. 1899, § 4731.] 

Sufficiency of description. Bank v. Oium, 3 N. D. 193, 54 N. W. 1034, 44 Am. St. 
Rep. 533; Nichols Shepard Co. v. Barnes, 3 Dak. 148, 14 N. W. 110; Bank v. Koechel, 
8 ‘3 D. 391,.66 N. W. 933; Russell & Co. v. Amundson, 4 N. D. 112, 59 N. W. 477; 
Crow v. Zollars, 11 S. D. 203, 76 N. W. 924; Bank v. Elevator Co., 14 8. D. 276, 85 
N. W. 219; Coughran v. Sundback, 9 8. D. 483, 70 N. W. 644; Advance Thresher Co. 
v. Schmidt, 9 S. D. 489, 70 N. W. 646. 

Statute applies to chattel mortgage on unplanted crop. Schweinberg v. Elevator Co., 
9 N. D. 113, 81 N. W. 35; Donovan v. Elevator Co., 7 N. D. 513, 74 N. W. 809, 66 
Am. St. Rep. 674; Nichols Shepard Co. v. Barnes, 3 Dak. 148, 14 N. W. 110; Hostetter 
v. Elevator Co., 4 N. D. 357, 61 N. W. 49; Bank v. Mann et al. 2 N. D. 456, 51 
N. W. 946; Bank v. Elevator Co., 6 Dak. 357, 43 N. W. 806; Bank v. Hanson, 3 N. D. 
465, 57 N. W. 345; Best Brewing Co. v. Elevator Co., 5 Dak. 62, 37 N. W. 763. 

Provision in lease making rent lien on furniture construed as chattel mortgage. 
Greeley v. Winsor, 1 8. D. 117, 45 N. W. 325; Peet v. Insurance Co., 7 8. D. 410, 
64 N. W. 206; Esshom v. Hotel Co., 7 S. D. 74, 63 N. W. 229. 

Description of machine must be definite to bind earnings paid without notice of 
existence of mortgage. Machine Co. v. Skau, 10 §S. D. 636, 75 N. W. 199. 

Description of crop and land in crop mortgage. Coughran v. Sundback, 9 8. D. 483, 
70 N, W. 644; Advance Thresher Co. v. Schmidt. 9 S. D. 489, 70 N. W. 646. 

Lease making rents a lien on personal property operates as chattel mortgage. Greeley 
v. Winsor, 1 S. D. 117, 45 N. W. 325, 36 Am. St. Rep. 720; Peet v. Ins. Co, 7 8. D. 
410, 64 N. W. 206; Esshom v. Hotel Co., 7 S. D. 74, 63 N. W. 229. 

Description ot pceary on sale or mortgage of future crops. 23 L.R.A. 458. 

Curing of insufficient or inaccurate description by chattel mortgagee taking possession 
before any specific right or lien of creditors has attached. 25 L.R.A.(N.S.) 117. 

Validity of verbal chattel mortgage. 7 L.R.A.(N.S.) 418. 

Pre-existing debt as consideration for chattel mortgage. 33 L.R.A. 305. 

As to similar provision in Cal. Civ. Code, § 2955, see Glenn v. Arnold, 56 Cal. 631; 
Raventas v. Green, 57 Cal. 254; Martin v. Thompson, 63 Cal. 3; Dufficy v. Shields, 
63 Cal. 332; Hitchcock v. Hassett, 71 Cal. 331, 12 Pac. 228; Grangers’ Business Asso. 
v. Clark, 84 Cal. 201, 23 Pac. 1081; Blaisdell v. McDowell, 91 Cal. 285, 25 Am. &t. 
Rep. 178, 27 Pac. 656; Harms v. Silva, 91 Cal. 636, 27 Pac. 1088; Re Fischer, 94 
Cal. 523, 29 Pac. 951; Barker v. Maskell, 101 Cal. 9, 35 Pac. 641; San Francisco 
Breweries v. Schurtz, 104 Cal. 420, 38 Pac. 92; Works v. Merritt, 105 Cal. 467, 38 
Pac. 1109; Bank of Ukiah v. Gibson, 5 Cal. Unrep. 11, 39 Pac. 1069; Bank of Ukiah 
v. Moore, 106 Cal. 673, 39 Pac. 1071; Rohrbough v. Johnson, 107 Cal. 144, 40 Pac. 37; 
Bank of Ukiah v. Gibson, 109 Cal. 197, 41 Pac. 1008, 1010; Simpson v. Ferguson, 
112 Cal. 180, 53 Am. St. Rep. 201, 40 Pac. 104, 44 Pac. 484; Scott v. Hotchkiss, 115 
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Cal. 89, 47 Pac. 45; First Nat. Bank v. Erreca, 116 Cal. 81, 58 Am. St. Rep. 133, 
47 Pac. 926; Locke v. Klunker, 123 Cal. 231, 55 Pac. 993; Bishop v. McKillican, 124 
Cal. 321, 71 Am. St. Rep. 68, 57 Pac. 76; Alferitz v. Borgwardt, 126 Cal. 201, 58 
Pac. 460; McLeod v. Barnum, 131 Cal. 605, 63 Pac. 924; Perkins v. Maier & Z. 
Brewery, 133 Cal. 496, 65 Pac. 1030. 


§ 6757. Conditional sales must be in writing and filed. All reservations 
of the title to personal property, as security for the purchase money thereof, 
shall, when the possession of such property is delivered to the vendee, be 
void as to subsequent creditors without notice and purchasers and incum- 
brancers in good faith and for value, unless such reservation is in writing 
and filed and indexed the same as a mortgage of personal property. In 
indexing such instruments the register of deeds shall treat the purchaser 
as mortgagor and the vendor as mortgagee. [R. C. 1905, § 6181; R. C. 1895, 


§ 4732.] | 
Failure to file contract of conditional sale, effect of. Thompson v. Armstrong, 11 
ae 198, 91 N. W. 39. tls 

ot unconstitutional as depriving persons of without due process of law. 
Pringle v. Canfield, 19 S. D. 506, 104° N. W. Ag cake 

Applicable to sale with provision that goods are held in trust bv buyer as security 
for purchase price. Webber v. Conklin, 20 S. D. 52, 104 N. W. 675. 

Reservation of title is not void as to one obtaining possession of pepe before 
filing of contract with register of deeds when he does not claim to be subsequent 
creditor without notice or purchaser or incumbrancer in good faith. Rock Island 
Plow Co. v. Western Implement Co., 21 N. D. 608, 132 N. W. 351. 

The trustee in bankruptcy is neither a subsequent creditor without notice nor a 
purchaser or incumbrancer in good faith for value within this section. In re Pierce, 
157 Fed. 755. 

Necessity of recording instrument creating lien or reserving title to personal prop- 
ied in state to which property is subsequently removed. 64 L.R.A. 356; 35 L.R.A.(N.S.) 

Effect of failure to record contract of conditional sale on vendor’s right to relief 
in case of purchaser’s bankruptcy. 38 L.R.A.(N.S.) 554. 

- Sarge of lien on fixtures as personalty as notice to mortgagee of realty. 1 
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§ 6758. Void as to whom, unless filed. A mortgage of personal property 
is void as against creditors of the mortgagor and subsequent purchasers and 
incumbrancers of the property in good faith for value unless the original 
or an authenticated copy thereof is filed by depositing the same in the office 
of the register of deeds of the county where the property mortgaged, or any 
part thereof, is at such time situated. [R. C. 1905, § 6182; Civ. C. 1877, 
§ 1744; R. C. 1899, § 4733.] 


Original must be filed in some county; certified copy not constructive notice if original 
returned to mortgagee; copy filed in other county must be certified to by register. 
Rosenbaum v. Foss, 4 S. D. 184, 56 N. W. 114; Kimball Co. v. Kirby, 4 8. D. 152, 
55 N. W. 1110. 

Withholding from files to allow mortgagor to purchase goods is fraud. Jewett v. Sund- 
back, 5 S. D. 111, 58 N. W. 20. 

Making and filing equivalent to change in possession of property. Richert v. Simons, 
6 D. 239, 43 N. W. 657. 

Lien superior to that of agister attaching after execution and filing. Firat Nat. Bank 
v. Scott, 7 N. D. 312, 75 N. W. 254; Wright v. Sherman, 3 S. D. 367, 53 N. W. 425. 

On property removed from one state to another need not be refiled unless required by 
statute. Wilson v. Rustad, 1 N. D. 330, 75 N. W. 260, 66 Am. St. Rep. 649. 

Purchaser at mortgage sale of real estate cannot thereby acquire rights superior 
- a mortgage on crop without notice. Bank v. Swan, 2 N. D. 225, 50 

. W. 357. 

Failure to file does not render void as to mortgagor. Deering v. Hanson, 7 N. D. 
288, 75 N. W. 249. 

Good where made, good here. Wilson v. Rustad, 7 N. D. 330, 75 N. W. 260. 

Words “In good faith for value” apply only to subsequent purchasers and 
incumbrancers and not to creditors. Kimball v. Kirby, 4 8. D. 152, 55 N. W. 1110; 
Noyes v. Brace, 8 S. D. 190, 65 N. W. 1071. 

ailure to promptly file chattel mortgage not a badge of fraud. Mercantile Co. v. 
Gardner, 5 S. D. 246, 58 N. W. 557. 

Mortgage first executed but unrecorded subject to one subsequently executed without 
notice for value but first recorded. Walter A. Wood Co. v. Lee, 9 8. D. 69, 68 N. W. 
170. 
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Chattel mortgage taken in foreign state not filed as required by such state not 
good against purchasers in state to which property is removed. Carroll v. Nisbet, 
9 S. D. 497, 70 N. W. 634. ee 

Execution levied on property covered by unrecorded mortgage is prior lien though 
execution debt was contracted prior to execution of mortgage. Pierson v. Hickey, 16 
S. D. 46, 91 N. W. 339. (This was a divided opinion.) 

Unfiled chattel mortgage void as to creditors after its execution. Noyes v. Brace, 8 
8. D. 190, 65 N. W. 1071. . 

Unrecorded contract of conditional sale is void as to vendee’s creditors only upon 
proof that they are such. Thompson v. Armstrong, 11 N. D. 198, 91 N. W. 39. 

Effect of recording on validity of mortgage of merchandise leaving mortgagor in 
possession with power of sale. 18 L.R.A. 610. : 

Retroactive effect of filing chattel mortgages for record in regard to liens acquired 
on the same property after the execution of the mortgage. 33 L.R.A. 163. 

Failure to record chattel mortgage as fraud on other creditors. 31 L.R.A. 638. 

Necessity of recording mortgage of future crops. 23 L.R.A. 463. 

When local law deemed to require pe or recording of a transfer within 
section 60a of the bankruptcy law. 5 L.R.A.(N.8.) 148; 18 L.R.A.(N.S.) 1233. 

Effect of chattel mortgagee taking possession before ane specific right or lien of 
creditors has attached to cure failure to record. 25 L.R.A.(N.S.) 115. 

Sufficiency of record notice of mortgage on chattels to be manufactured or acquired 
martes articles and not as the increase or fruits of existing property. 18 

.R.A. 303. 

Sara of filing or recording chattel mortgage in state where property located. 
64 L.R.A. 361. . 

Necessity of recording mortgage in state to which property is subsequently removed. 
64 L.R.A. 356; 6 L.R.A.(N.S. 940; 35 LJRA.(N.8.) 386. 

As to similar provision in Cal. Civ. Code, § 2957, see- Berson v. Nunan, 63 Cal. 550; 
Wood v. Franks, 67 Cal. 32, 7 Pac. 50; Meherin v. Oaks, 67 Cal. 57, 7 Pac. 47; 
Beamer v. Freeman, 84 Cal. 554, 24 Pac. 169; Harms v. Silva, 91 Cal. 636, 27 Pac. 
1088; Yost v. Commercial Bank, 94 Cal. 494, 29 Pac. 858; San Francisco Breweries 
v. Schurtz, 104 Cal. 420, 38 Pac. 92; Adlard v. Rodgers, 105 Cal. 327, 38 Pac. 889; 
Works v. Merritt, 105 Cal. 467, 38 Pac. 1109; Cardenas v. Miller, 108 Cal. 250, 49 
Am. St. Rep. 84, 39 Pac. 783, 41 Pac. 472; Bank of Ukiah v. Gibson, 5 Cal. Unrep. 11, 
89 Pac. 1069; Bank of Ukiah v. Moore, 106 Cal. 673, 39 Pac. 1071; Fassett v. Wise, 
115 Cal. 316, 36 L.R.A. 505, 1095, 47 Pac. 47; Lemon v. Wolff, 121 Cal. 272, 53 
Pac. 801; Bishop v. McKillican, 124 Cal. 321, 71 Am. St. Rep. 68, 57 Pac. 76; Ruggles 
v. Cannedy, 127 Cal. 290, 46 L.R.A. 371, 53 Pac. 911, 59 Pac. 827; First Nat. Bank 
v. Menke, 128 Cal. 103, 60 Pac. 675; Alferitz v. Scott, 130 Cal. 474, 62 Pac. 735; 
ae v. Barnum, 131 Cal. 605, 63 Pac. 924; Talcott v. Hurlbert, 143 Cal. 4, 76 

ac. 647. 

§ 6759. Filing, notice to whom. The filing of a mortgage of personal prop- 
erty in conformity with the provisions of this article operates as notice thereof 
to all subsequent purchasers and incumbrancers of so much of said prop- 
erty as is at the time mentioned in the preceding section, situated in the 
county or counties wherein such mortgage or an authenticated copy thereof 
is filed. [R. C. 1905, § 6183; Civ. C. 1877, § 1745; R. C. 1899, § 4784.] 

As to similar provision in Cal. Civ. Code, § 2963, see Bishop v. McKillican, 124 Cal. 
321, 71 Am. St. Rep. 68, 57 Pac. 76. 

§ 6760. Where property in transit deemed to be. For the purposes of 
this article property in transit from the possession of the mortgagee to the 
eounty of the residence of the mortgagor or to a location for use is during 
a reasonable time for transportation to be taken as situated in the county 
in which the mortgagor resides, or where it is intended to be used. For a 
like purpose personal property used in conducting the business of a common 
carrier is to be taken as situated in the county in which the principal office 
or place of business of the carrier is located. [R. C. 1905, § 6184; Civ. C. 
1877, § 1746; R. C. 1899, § 4735.] 

As to similar provision in Cal. Civ. Code, § 2960, see Bishop v. McKillican, 124 Cal. 
321, 71 Am. St. Rep. 68, 57 Pac. 76. 

§ 6761. Valid only as to property in county. Filing in other counties. A 
single mortgage of personal property embracing several things of such char- 
acter, or so situated, that by the provisions of this article, separate mort- 
gages upon them would be required to be filed in different counties is only 
valid in respect to the things as to which it is duly filed; but a copy of 


the original mortgage may be authenticated by the register of deeds in 
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whose office it is filed, and such copy be filed in any other county with the 
same effect as to the property therein that the original could have been. 


[R. C. 1905, § 6185; Civ. C. 1877, § 1747; RB. C. 1899, § 4736.] 
Valid only in county where original or copy filed. Kimball v. Kirby, 4 S. D. 152, 
52 N. W. 1110; Rosenbaum v. Foss, 4 8. D. 184, 56 N. W. 114. (Last case reversed 
on other grounds, 7 8. D. 83.) 
As to similar provision in Cal. Civ. Code, § 2959, see Berson v. Nunan, 63 Cal. 550; 
Fassett v. Wise, 115 Cal. 316, 36 L.R.A. 505, 1095, 47 Pac. 47; Bishop v. McKillican, 
124 Cal. 321, 71 Am. St. Rep. 68, 57 Pac. 76. 


§ 6762. How renewed. A mortgage of personal property ceases to be valid 
as against creditors of the mortgagor, and subsequent purchasers or incum- 
brancers in good faith after the expiration of three years from the filing 
thereof, except as hereinafter provided, unless within ninety days next pre- 
ceding the expiration of such term a copy of the mortgage, and a statement 
of the amount of existing debt for which the mortgagee or his assignee claims 
a lien sworn to and subscribed by him, his agent or attorney, are filed anew 
in the office of the register of deeds in the county in which the mortgage was 
originally filed, and in like manner the mortgage and statement of debt must 
be again filed every three years or it ceases to be valid as against the parties 
above mentioned; provided, that mortgages of the personal property belong- 
ing to street car companies, telephone companies and telegraph companies 
need not be renewed; and, provided further, that trust deeds or other trust 
conveyances or instruments executed to secure bonds of corporations need 
not be renewed. [1911, ch. 191; R. C. 1905, § 6186; Civ. C. 1877, § 1748; 1881, 
ch. 25, § 1; 1890, ch. 41, § 1; R. C. 1895, § 4737; 1905, ch. 60.] 

Failure to refile does not render void as against mortgagor. Deering & Co. v. Hanson, 
7 N. D. 288, 75 N. W. 249. 

peeping crop mortgage alive by refiling. Merchants’ Nat. Bank v. Mann, 2 N. D. 
456, 51 N. W. 946. 

§ 6763. Chattel mortgage, how executed. A mortgage of personal property 
must be signed by the mortgagor in the presence of two witnesses who must 
sign the same as witnesses thereto, or acknowledge the execution of the same 
before some official qualified to take acknowledgments. And every mortgagee 
must surrender to the mortgagor at the time of the execution of the mort- 
gage a correct copy of the original mortgage so signed, with witnesses or 
acknowledgment shown thereon. And the mortgagor must surrender to the 
mortgagee a receipt which shall be attached to the original mortgage showing 
that the mortgagee has surrendered to him a copy of such mortgage, and 
said receipt must accompany the mortgage when presented to the register 
of deeds and filed therewith. Otherwise said mortgage shall not be filed 
as a chattel mortgage by the register of deeds. [1913, ch. 66; R. C. 1905, 
§ 6187; Civ. C. 1877, § 1749; R. C. 1899, § 4738; 1903, ch. 133.] 

Witnesses only required for purpose of filing. Walter A. Wood Co. v. Lee, 4 S. D. 
495, 57 N. W. 238. 

Subscribing witnesses must be called to prove execution of mortgage, or their absence 
accounted for. Brynjolfson v. Elevator Co., 6 N. D. 450, 71 N. W. 555, 66 Am. St. Rep. 
612. 

Mortgagee may be witness to chattel mortgage. Fisher v. Porter, 11 S. D. 311, 77 
N. W. 112. 

Mortgagee disqualified from being witness to chattel mortgage. Donovan v. Elevator 
Co., 8 N. D. 585, 80 N. W. 772, 46 L.R.A. 721, 73 Am. St. Rep. 779. 

Requirement as to witnesses met by words “in the presence of,” and signatures of two 
persons as witnesses. First Nat. Bank v. Elevntor Co., 4S. D. 409, 57 N. W. 77. 

Proof of execution of chattel mortgage has not been dispensed with by statute. Lander 
v. Propper, 6 D. 64, 50 N. W. 400. 

In action between mortgagee and mortgagor, not necessary to show that the execution 
of chattel mortgage was witnessed. J. I. Case Thresh. Mach. Co. v. Olson, 10 N. D. 170, 
86 N. W. 718. 

Chattel mortgage which is not acknowledged or witnessed according to law is not 
entitled to be filed. Pease v. Magill, 17 N. D. 166, 115 N. D. 260. 

Effect of chattel mortgagee taking possession before any specific right or lien of 
creditors has attached to cure original defect in execution. 25 L.R.A.(N.S.) 110. 
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As to similar provision in Cal. Civ. Code, § 2922, see Dingley v. Bank of Ventura, 
57 Cal. 467; London & S. F. Bank v. Bandmann, 120 Cal. 220, 65 Am. St. Rep. 179, 52 
Pac. 583; Daniels v. Johnson, 129 Cal. 415, 79 Am. St. Rep. 123, 61 Pac. 1107. 


§ 6764. Duty of register of deeds. Cancellation. The register of deeds 
for each of the several counties must receive and file all such instruments as are 
offered to him and must keep the same in his office in regular and orderly 
file for the public information and must not permit them or any of them to 
be removed from his office until cancelled, except as hereafter provided. All 
instruments shall be kept in the regular files of his office for three years from 
the date of filing or date of filing the last renewal of the same and thereafter 
shall be placed in a separate file provided for that purpose. Provided, further, 
that all chattel mortgages may be destroyed ten years after date of filing or 
date of filing of last renewal. Every such mortgage may be cancelled by the 
register of deeds upon presentation to him of a receipt for the sum, money or 
property secured, or an acknowledgment of satisfaction thereof signed by the 
mortgagee. (1911, ch. 259; R. C. 1905, § 6188; Civ. C. 1877, § 1750; R. C. 1899, 
§ 4739. ] 

§ 6765. Registry index. Every register of deeds with whom any such mort- 
gage or authenticated copy thereof is filed must indorse a number upon the 
same in regular order together with the time of receiving the same and must 
enter the name of every party thereto in a book kept for that purpose alpha- 
betically, placing mortgagors and mortgagees under a separate head and stat- 
ing in separate columns, opposite each name, the number indorsed upon the 
mortgage, the date thereof and of the filing, the amount secured thereby, a 
brief of the substance thereof not otherwise entered and the time at which it 
is due. A mortgage is not to be deemed defectively filed by reason of any 
errors in the copy filed which do not tend to mislead a party interested; and 
the negligence of the officer with whom a mortgage is filed does not prejudice 
the rights of the mortgagee. [R. C. 1905, § 6189; Civ. C. 1877, § 1751; R. C. 


1899, § 4740.] 
Lienors are not affected by failure of a as to properly number the liens. Schou- 
weiler v. McCaull, 18 S. D. 70, 99 N. W. 9 


§ 6766. When mortgagee may take and dispose of property. If the mort- 
gagor voluntarily removes or permits the removal of the mortgaged property 
from the county in which it was situated at the time it was mortgaged, the 
mortgagee may take possession and dispose of the property as a pledge for 
the payment of the debt, though the debt is not due. [R. C. 1906, § 6190; Civ. 


C. 1877, § 1752; R. C. 1899, § 4741.] 
Lien waived and mortgage defeated by consent of mortgagee to a private sale. 
Peterson v. St. Anthony & Dakota Elevator Co., 9 N. D. 55, 81 N. W. 59. 


§ 6767. Where ship mortgage recorded. No mortgage of any ship or vessel, 
or part thereof, of the United States shall be valid against any person, other 
than the mortgagor, his heirs and devisees and persons having actual notice 
thereof, unless such mortgage is recorded in the office of the collector of cus- 
toms where such vessel is registered or enrolled. [R. C. 1905, § 6191; Civ. C. 
1877, § 1756; R. C. 1899, § 4742.] 

§ 6768. Provisions inapplicable to ship mortgages. Sections 6758 to 6766 
inclusive of this article do not apply to any mortgage of a ship or vessel, or 
any part thereof, which 1s required as above by act of congress to be recorded 
in a particular place or manner. [R. C. 1905, § 6192; Civ. C. 1877, § 1756; 
R. C. 1899, § 4743.] 


ARTICLE 4.— SATISFACTION OF LIEN OR MortTGAGE BEFORE MatTuRITY. 


§ 6769. Satisfaction, how effected. Any lien or mortgage upon property may 
be paid or satisfied before the date of maturity if the mortgagor so desires, pro- 
viding that the full amount which would otherwise be due on date of maturity 
shall first be tendered or delivered in satisfaction thereof. [1907, ch. 17 ot 

jee of unaccepted tender on lien of mortgage. 33 L.R.A. 231; 23 L.R.A.(N.S.) 
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CHAPTER 88. 
PLEDGE. 


§ 6770. Defined. Pledge is a deposit of personal property by way of security 
for the performance of another act. [R. C. 1905, § 6193; Civ. C. 1877, § 1757; 
R. C. 1899, § 4744.] 


aide o stock in corporation may be pledged. Van Ciee v. Bank, 4 D. 485, 33 
Definition and nature of pledge. 49 Am. Dec. 730. 
Setting aside pledged or mortgaged property retained by pledgor or mortgagor on his 


own premises or under his own control as a delivery or change of possession. 25 
L.R.A.(N.S.) 525. 


Prk ae may pledge be effectual of which the pledgor’s agent is made depositary. 

§ 6771. What contracts deemed pledge. Every contract by which the pos- 
session of personal property is transferred as security only is to be deemed a 
pledge. [R. C. 1905, § 6194; Civ. C. 1877, § 1758; R. C. 1899, § 4745.] 

Retaining property of another for debt due does not constitute a pledge. Taylor 
v. Jones, 3 N. D. 235, 55 N. W. 593. 

The law of collateral securities. 32 Am. St. Rep. 711. 

As to similar provision in Cal. Civ. Code, § 2987, see Irwin v. McDowell, 4 Cal. Unrep. 
329, 34 Pac. 708. 

§ 6772. Lien dependent on possession. The lien of a pledge is dependent 
on possession and no pledge is valid until the property pledged is delivered 
to the pledgee or to a pledge holder as hereinafter prescribed. [R. C. 1905, 
§ 6195; Civ. C. 1877, § 1759; R. C. 1899, § 4746.] | 


Lien of pledge is dependent upon possession. Willard v. Monarch Elevator Co., 10 
N. D. 400, 87 N. W. 996; Purdin v. Archer, 4 S. D. 54, 54 N. W. 1043. 

Effect of surrender of pledged property on rights of pledgee. 39 L.R.A.(N.S.) 887. 

Priority as between lien of corporation and pledgee of corporate stock. 39 
L.R.A.(N.S.) 292. 

As to similar provision in Cal. Civ. Code, § 2988, see Palmtag v. Doutrick, 59 Cal. 
154, 43 Am. Rep. 245; Hitchcock v. Hassett, 71 Cal. 331, 12 Pac. 228; Maier v. Freeman, 
112 Cal. 8, 53 Am, St. Rep. 151, 44 Pac. 357; McFall v. Buckeye Grangers’ Warehouse 
Asso., 122 Cal. 468, 68 Am. St. Rep. 47, 55 Pac. 253. 

§ 6773. Includes increase. The increase of property pledged is pledged 
with the property. [R. C. 1905, § 6196; Civ. C. 1877, § 1760; R. C. 1899, 
§ 4747. | 

§ 6774. Lien may be pledged. One who has a lien upon property may 
pledge it to the extent of his lien. [R. C. 1905, § 6197; Civ. C. 1877, § 1761; 
R. C. 1899, § 4748.] 

§ 6775. By one allowed to assume apparent ownership. One who has 
allowed another to assume the apparent ownership of property for the purpose 
of making any transfer of it cannot set up his own title to defeat a pledge 
of the property made by the other to a pledgee, who received the property in 
good faith in the ordinary course of business and for value. [R. C. 1905, 
§ 6198; Civ. C. 1877, § 1762; R. C. 1899, § 4749. ] 


Right to have trust property wrongfully pledged by a trustee for his individual 
benefit redeemed by money belonging to his insolvent estate. 6 L.R.A.(N.S.) 487. 

As to similar provision in Cal. Civ. Code, § 2991, see Palmtag v. Doutrick, 59 Cal. 
154, 43 Am. Rep. 245; Shafer v. Lacy, 121 Cal. 574, 54 Pac. 72. 

§ 6776. To secure another’s obligation. Property may be pledged as security 
for the obligation of another person than the owner and in so doing the owner 
has all the rights of a pledgor for himself except as hereinafter stated. ([R. C. 
1905, § 6199; Civ. C. 1877, § 1763; R. C. 1899, § 4750.] 

§ 6777. Deposit with pledge holder. A pledgor and pledgee may agree 
upon a third person with whom to deposit the property pledged who, if he 
accepts the deposit, is called a pledge holder. [R. C. 1905, § 6200; Civ. C. 


1877, § 1764; R. C. 1899, § 4751.] 
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§ 6778. Withdrawal of property pledged for another. One who pledges 
property as security for the obligation of another cannot withdraw the prop- 
erty pledged otherwise than as a pledgor for kimself might; and, if he receives 
from the debtor a consideratioa for the pledge, he cannot withdraw it without 
his consent. ([R. C. 1905, § 6201; Civ. C. 1877, § 1765; R. C. 1899, § 4752.] 

§ 6779. Exoneration of pledge holder. A pledge holder for reward cannot 
exonerate himself from his undertaking; and a gratuitous pledge holder can 
do so only by giving reasor able notice to the pledgor and pledgee to appoint 
a new pledge holder and in case of their failure to agree by depositing the 
property pledged with some impartial person, who will then be entitled to a 
reasonable compensation for his care of the same. ([R. C. 1905, § 6202; Civ. 
C. 1877, § 1766; R. C. 1899, § 4753.] 

§ 6780. Pledge holder must enforce pledgee’s rights. A pledge holder 
must enforce all the rights of the pledgee, unless authorized by him to weive 


them. ([R. C. 1905, § 6203; Civ. C. 1877, § 1767; R. C. 1899, § 4754.] 
As to similar provision in Cal. Civ. Code, § 2996, see Faulkner v. First Nat. Bank, 
130 Cal. 258, 62 Pac. 463. 

§ 6781. Liability of pledgee or pledge holder. A pledgee, or a pledge 
holder for reward, assumes the duties and liabilities of a depositary for reward. 
[R. C. 1905, § 6204; Civ. C. 1877, § 1768; R. C. 1899, § 4755.] 

Use of pledged property forbidden, unless consented to by pledgor. Hawkins v. Hub- 
bard, 2 8. D. 631, 51 N. W. 774. 
Duty of pledgee as to care of thing pledged. 17 L.R.A. 193; 83 Am. St. Rep. 392. 


§ 6782. Liability of gratuitous pledge holder. A gratuitous pledge holder 
assumes the duties and liabilities of a gratuitous depositary. [R. C. 1905, 
§ 6205; Civ. C. 1877, § 1769; R. C. 1899, § 4756.] 

§ 6783. Pledgee’s rights on fraudulent misrepresentation of value. When 
a debtor has obtained credit, or an extension of time by a fraudulent misrepre- 
sentation of the value of the property pledged by or for him, the creditor may 
demand a further pledge to correspond with the value represented; and in 
default thereof may recover his debt immediately, though it is not actually due. 
[R. C. 1905, § 6206 ; Civ. C. 1877, § 1770; R. C. 1899, § 4757.] 

§ 6784. Sale when performance due. When performance of the act for 
which a pledge is given is due in whole or in part, the pledgee may collect 
what is due him by a sale of the property pledged, subject to the rules and 
exceptions hereinafter prescribed. [R. C. 1905, § 6207; Civ. C. 1877, § 1771; 
BR. C. 1899, § 4758.] 7 

Implied authority of nledgee to sell corporate stock. 43 L.R.A. 742. 

Wrongful sale of pledged property or collateral as larceny. 31 L.R.A.(N.S.) 999. 

Pledgee’s conversion of pledged property by invalid sale. 43 L.R.A. 737. 

Remedies of pledgees. 79 Am. Dec. 499. 

As to similar provision in Cal. Civ. Code, § 3000, see Stewart v. Naud, 125 Cal. 596, 
58 Pac. 186; Merchants’ Nat. Bank v. Escondido Irrig. Dist., 144 Cal. 329, 77 Pac. 937. 

§ 6785. Demand necessary. Before property pledged can be sold and after 
performance of the act for which it is security is due the pledgee must demand 
performance thereof from the debtor, if the debtor can be found. [R. C. 1905, 
§ 6208; Civ. C. 1877, § 1772; R. C. 1899, § 4759.] 

As to similar Po in Cal. Civ. Code, § 3001, see Hill v. Finigan, 62 Cal. 426; 
ze uP idee Ice Co., 82 Cal. 199, 22 Pac. 1112; Stewart v. Naud, 125 Cal. 596, 
ac. ° 

§ 6786. Notice to pledgor of sale. A pledgee must give actual notice to the 
pledgor of the time and place at which the property pledged will be sold at 
such a reasonable time before the sale as will enable the pledgor to attend. 
[R. C. 1905, § 6209; Civ. C. 1877, § 1773; R. C. 1899, § 4760. ] 

ee sale must be given. Stanford v. McGill, 6 N. D. 536, 72 N. W. 938, 38 
As to similar provision in Cal. Civ. Code, § 3002, see Bendel v. Crystal Ice Co., 
82 Cal. 199, 22 Pac. 1112; Stewart v. Naud, 125 Cal. 596, 58 Pac. 186. 

§ 6787. Waiver of such notice. Notice of sale may be waived by a pledgor 
at any time; but is not waived by a mere waiver of demand of performance. 
[R. C. 1905, § 6210; Civ. C. 1877, § 1774; R. C. 1899, § 4761.] 
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As to similar provision in Cal. Civ. Code, § 3003, see Bendel v. Crystal Ice Co., 8% Cal. 
199, 22 Pac. 1112; Stewart v. Naud, 125 Cal. 596, 58 Pac. 186. 


§ 6788. How demand waived. A debtor or pledgor waives a demand of 
performance as a condition precedent to a sale of the property pledged by a 
positive refusal to perform after performance is due, but cannot waive it in 
any other manner except by contract. ([R. C. 1905, § 6211; Civ. C. 1877, 
§ 1775; R C. 1899, § 4762. 

As to similar provision in Cal. Civ. Code. § 3004, see Bendel v. Crystal Ice Co., 82 Cal. 
199, 22 Pac. 1112; Stewart v. Naud, 125 Cal. 596, 58 Pac. 186. 

§ 6789. Sale by public auction. The sale by a pledgee of property pledged 
must be made by public auction in the manner and upon the notice to the 
publie usual at the place of sale in respect to auction sales of similar property 
and must be for the highest obtainable price. ([R. C. 1905, § 6212; Civ. C. 


1877, § 1776; R. C. 1899, § 4763.] 
Sale must be at public auction. Stanford v. McGill, 6 N. D. 536, 72 N. W. 938, 38 
ae a ge Everett v. Buchanan, 2 D. 249, 6 N. W. 439; Lane v. Starr, 1 S. D. 107, 
- W. 212. 


Sale of personal property by pledgee or mortgagee, after default, not at public sale 
and on public notice, is conversion of property, which extinguishes lien. Walklin v. 
Horswill, 24 S. D. 191, 123 N. W. 668. 

As to similar provision in Cal. Civ. Code, § 3005, see Stewart v. Naud, 125 Cal. 596, 
58 Pac. 186. 

§ 6790. Evidence of debt. <A pledgee mey collect when due any evidence 
of debt pledged to him; he may also sell any evidence of debt pledged to 
him to secure the performance of an original obligation, if at the time of 
making such original obligation the pledgor shall have authorized in writing 
such sale. Before such evidence of dekt can be sold and after the maturity 
of the original obligation, the pledgee must demand, in writing, the perform- 
ance thereof from the debtor if he can be found. Notice of the sale of such 
evidence of debt must be given by publication once, and at least six days 
prior to such sale, in a newspaper published at the place of sale, if there is 
one, otherwise in a newspaper in the county in which such sale is to be made, 
and if there is no newspaper in the county, or upon the written request of 
the pledgor, notice shall be given by posting the same in five public places 
in such county for at least ten days prior to such sale. The notice of sale 
must specify the names of the pledgor and pledgee and the assignee, if any, 
the date, maturity and amount of the original obligation and the amount 
claimed to be due thereon, a description of the evidence of debt to be sold, 
which shall contain the names of the makers, the date and maturity of such 
obligation to be sold, and the time and place of sale. Such sale may be made 
by the pledgee, his agent or attorney. A report of such sale must be made 
and filed, substantially as required by section 8128 in chattel mortgage fore- 
closures. and when so filed shall have the same force and effect. [R. C. 1905, 
§ 6213; 1897, ch. 109; R. C. 1899, § 4764. ] 


Evidence of debt when pledged must be collected, and cannot be sold. Deering & Co. 
v. Russell, 5 N. D. 319, 65 N. W. 691. 

Implied authority of pledgee to sell bonds. 43 L.R.A. 743. 

Extent of recovery by pledgee on note. 44 L.R.A. 243. 

Authority of pledgee to compromise obligations held as collateral security. 28 
L.R.A.(N.S.) 980. 

Right of one who takes commercial paper of corporation as security for an individual 
debt of officer. 31 L.R.A.(N.S.) 169. 

Holder of bill or note as collateral security as a bona fide holder. 31 L.R.A.(N.S8.) 


ts 

Effect of failure of holder to make demand or give notice of dishonor of paper held 
as collateral or conditional payment. 68 L.R.A. 482. 

Duty of pledgee of stock to sell at maturity of debt. 3 L.R.A.(N.S.) 1199. 

Diligence required of one who holds negotiable paper as collateral security. 34 
Am. Dec. 451. 

Rights and remedies of parties to collateral securities. 32 Am. St. Rep. 711. 

As to similar provision in Cal. Civ. Code, § 3006, see Kelly v. Matlock, 85 Cal. 122, 
24 Pac. 642: McArthur v. Magee. 114 Cal. 126, 45 Pac. 1068; Stewart v. Naud, 125 Cal. 
596, 58 Pac. 186. 


159 


Bottomry. CIVIL CODE. §§ 6791-6799 


§ 6791. When pledgor may require sale. Whenever property pledged can 
be sold for a price sufficient to satisfy the claim of the pledgee, the pledgor 
may require it to be sold and its proceeds to be applied to such satisfaction 


when due. [R. C. 1905, § 6214; Civ. C. 1877, § 1778; R. C. 1899, § 4765.] 
Pha to ae provision in Cal. Civ. Code, § 3007, see Stewart v. Naud, 125 Cal. 596, 
ac. ‘ 


§ 6792. Application of proceeds. After a pledgee has lawfully sold prop- 
erty pledged, or otherwise collected its proceeds he may deduct therefrom 
the amount due under the principal obligation and the necessary expenses of 
sale and collection; and must pay the surplus to the pledgor on demand. 


[R. C. 1905, § 6215; Civ. C. 1877, § 1779; B. C. 1899, § 4766. 
Effect. of application to indebtedness of proceeds of sale of collateral security upon 
running of statute of limitations. 27 L.R.A.(N.S.) 843. 
Garnishment of claim to surplus on pledge. 59 L.R.A. 368. 
see to ae provision in Cal. Civ. Code, § 3008, see Stewart v. Naud, 125 Cal. 596, 
ac. 186. 


6793. Same. When property pledged is sold by order of the pledgor 
before the claim of the pledgee is due the latter may retain out of the pro- 
ceeds all that can possibly become due under his claim until it becomes due. 


[R. C. 1905, § 6216; Civ. C. 1877, § 1780; R. C. 1899, § 4767.] 
ae to Suna provision in Cal. Civ. Code, § 3009, see Stewart v. Naud, 125 Cal. 596, 
ac. : 


§ 6794. When pledgee cannot purchase. A pledgee or pledge holder can- 
not purchase the property pledged except by direct dealing with the pledgor. 
[R. C. 1905, § 6217; Civ. C. 1877, § 1781; R. C. 1899, § 4768.] 


As to inability of personal property lienor to purchase at own foreclosure sale. Reeves 
& Co. v. Bruening, 16 N. D. 398, 114 N. W. 313. 

‘ to similar provision in Cal. Civ. Code, § 3010, see Stewart v. Naud, 125 Cal. 596, 
58 Pac. 186. 


§ 6795. Foreclosure. Instead of selling property pledged as hereinbefore 
provided a pledgee may foreclose the right of redemption by a judicial sale 
under the direction of a competent court; and in that case may be authorized 
by the court to purchase at the sale. [R. C. 1905, § 6218; Civ. C. 1877, § 1782; 


R. C. 1899, § 4769.] 
As to similar provision in Cal. Civ. Code, § 3011, see Stewart v. Naud, 125 Cal. 596, 
58 Pac. 186; Farmers’ & M. Bank v. Copsey, 134 Cal. 287, 66 Pac. 324. 


CHAPTER 89. 
BOTTOMRY. 


§ 6796. Defined. Bottomry is a contract by which a ship or its freightage 
is hypothecated as security for a loan, which is to be repaid only in case the 
ship survives a particular risk, voyage or period. [R. C. 1905, § 6219; Civ. C. 


1877, § 1783; R. C. 1899, § 4770.] 
Bottomry as supporting maritime lien. 70 L.R.A. 418. 


§ 6797. Hypothecation by owner of ship. The owner of a ship may hypothe- 
cate it or its freightage upon bottomry for any lawful purpose and at any 
time and place. [R. C. 1905, § 6220; Civ. C. 1877, § 1784; R. C. 1899, § 4771.] 

§ 6798. By master for what only. The master of a ship may hypothecate 
it upon bottomry only for the purpose of procuring repairs or supplies which 
are necessary for accomplishing the objects of the voyage or for securing 
the safety of the ship. [R. C. 1905, § 6221; Civ. C. 1877, § 1785; R. C. 1899, 
§ 4772. ] 

§ 6799. Same; when only. The master of a ship can hypothecate it upon 
bottomry only, when he cannot otherwise relieve the necessities of the ship 
and is unable to reach adequate funds of the owner or to obtain any upon 
the personal credit of the owner and when previous communication with him 
is precluded by the urgent necessity of the case. [R. C. 1905, § 6222; Civ. C. 
1877, § 1786: R. C. 1899, § 4773.] 
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§ 6800. Hypothecation of freightage by master. The master of a ship may 
hypothecate freightage upon bottomry under the same circumstances as those 
which authorize an hypothecation of the ship by him. [R. C. 1905, § 6223; 
Civ. C. 1877, § 1787; RB. C. 1899, § 4774.] 

§ 6801. Interest higher than legal rate. Upon a contract of bottomry 
the parties may lawfully stipulate for a rate of interest higher than that 
allowed by the law upon other contracts. But a competent court may reduce 
the rate stipulated when it appears unjustifiable and exorbitant. [R. C. 1905, 
§ 6224; Civ. C. 1877, § 1788; R. C. 1899, § 4775.] 

§ 6802. When enforceable, though unauthorized. A lender upon a con- 
tract of bottomry made by the master of a ship as such may enforce the con- 
tract though the circumstances necessary to authorize the master to hypothe- 
cate the ship did not in fact exist, if after due diligence and inquiry the lender 
had reasonable grounds to believe and did in good faith believe in the exist- 
ence of such circumstances. [R. C. 1905, § 6225; Civ. C. 1877, § 1789; RB. C. 
1899, § 4776.] 

§ 6808. Certain stipulation as to liability void. A stipulation in a contract 
of bottomry imposing any liability for the loan independent of the maritime 
risks is void. [R. C. 1905, § 6226; Civ. C. 1877, § 1790; R. C. 1899, § 4777.] 

§ 6804. Recovery in case of loss. In case of a total loss of the thing hypothe- 
cated from a risk to which the loan was subject the lender upon bottomry 
can recover nothing; in case of a partial loss he can recover only to the 
extent of the net value to the owner of the part saved. [R. C. 1905, § 6227; 
Civ. C. 1877, § 1791; R. C. 1899, § 4778.] 

§ 6805. When loan due. Unless it is otherwise expressly agreed a bottomry 
loan becomes due immediately upon the termination of the risk, although a 
term of credit is specified in the contract. [R. C. 1905, § 6228; Civ. C. 1877, 
§ 1792; BR. C. 1899, § 4779.] 

§ 6806. Lien lost by delay in enforcing. A bottomry lien is independent 
of possession and is lost by omission to enforce it within a reasonable time. 
[R. C. 1905, § 6229; Civ. C. 1877, § 1793; R. C. 1899, § 4780.] 

§ 6807. Preferred to all liens except what. A bottomry lien, if created 
out of a real or apparent necessity in good faith, is preferred to every other 
lien or claim upon the same thing, excepting only a lien for seamens’ wages, 
a subsequent lien of material men for supplies or repairs indispensable to the 
safety of the ship and a subsequent lien for salvage. [R. C. 1905, § 6230; Civ. 
C. 1877, § 1794; BR. C. 1899, § 4781.] 

§ 6808. When last preferred. Of two or more bottomry liens on the same 
subject the latter in date has preference if created out of necessity. ([R. C. 
1905, § 6231; Civ. C. 1877, § 1795; R. C. 1899, § 4782.] 


CHAPTER 90. 
RESPONDENTIA. 


§ 6809. Defined. Respondentia is a contract by which a -cargo or some 
part thereof, is hypothecated as security for a loan. the repayment of which 
is dependent on maritime risks. [R. C. 1905, § 6232; Civ. C. 1877, § 1796; 
R. C. 1899. § 4783.] 


Respondentia as supporting maritime lien. 70 L.R.A. 429. 
Acceptance of commercial paper as discharge of lien for material and supplies. 35 


L.R.A.(N.S.) 94. 

8 6810. Owner may hypothecate. The owner of the cargo may hypothe- 
cate it upon respondentia at any time and place and for any lawful pur- 
pose. [R. C. 1905, § 6233; Civ. C. 1877, § 1787; R. C. 1899, § 4784.] 

§ 6811. When master may. The master of a ship may hypothecate its 
cargo upon respondentia only in a case in which he would be authorized to 
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hypothecate the ship and freightage, but is unable to borrow sufficient money 
thereon for repairs or supplies, which are necessary for the successful ac- 
complishment of the voyage; and he cannot do so even in such case if there 
is no reasonable prospect of benefiting the cargo thereby. [R. C. 1905, § 6234; 
Civ. C. 1877, § 1798; R. C. 1899, § 4785.] 

§ 6812. Other sections applicable. The provisions of sections 6801 to 6808 
apply equally to loans on respondentia. [R. C. 1905, § 6235; Civ. C. 1877, 
§ 1799; R. C. 1899, § 4786.] 

§ 6813. Owner of ship must repay owner of cargo. The owner of a ship 
is bound to repay the owner of its cargo all which the latter is compelled to 
pay under a contract of respondentia made by the master in order to dis- 
charge its lien. [R. C. 1905, § 6236; Civ. C. 1877, § 1800; BR. C. 1899, § 4787.] 


CHAPTER 91. 
MECHANICS’ LIENS. 


§ 6814. Who may have. For what. Duty of material man. Any person 
who shall perform any labor upon, or furnish any materials, machinery or 
fixtures for the construction or repair of any work of internal improvement, 
or for the erection, alteration or repair of any building or other structure 
upon lands or in making any other improvements thereon, including fences, 
sidewalks, pavings, wells, grades, drains or excavations under a contract with 
the owner of such land, his agent, contractor or subcontractor, or with the 
consent of such owner, shall upon compliance with the provisions of this 
chapter have for his labor done, or materials, fixtures or machinery furnished, 
a lien upon such building, erection or improvement, and upon the land belong- 
ing to such owner on which the same is situated, or to improve which said 
work was done, or the things furnished, to secure the payment for such labor, 
machinery, material or fixtures, provided no person furnishing material, 
machinery or fixtures for any of the purposes aforesaid, shall be entitled to a 
hen under this chapter unless he shall keep an itemized account thereof, 
separate and apart from all other items of account against the purchaser, 
and has made a written demand for payment of such account at least fifteen 
days prior to the filing of the lien, and in the case of furnishing such ma- 
_ terials, machinery or fixtures to a contractor or subcontractor no liens shall 
be allowed therefor unless the party furnishing the same shall keep a separate 
account against said contractor or subcontractor of the material, machinery 
or fixtures so furnished to be used in the construction, alteration, repair or 
improvement of the property of each separate person (except in cases where 
the property is owned by several persons jointly or as cotenants, in which 
case such joint owners or cotenants shall be deemed a person within the mean- 
ing of this act), and the mingling of charges in one account for material, ma- 
chinery or fixtures to be used in the construction, alteration, repair or im- 
provement of the property of different persons (except in cases of joint owners 
or all owners in common) shall defeat the right to a lien against either of 
such persons, provided, further, that no person who furnishes any material, 
machinery or fixtures as aforesaid to a contractor or subcontractor shall be 
entitled to file such lien under this chapter unless he notifies the owner or 
one of the owners, in case of joint owners, of the premises upon or for which 
the same is to be used, by registered letter immediately after the making of 
such contract to so furnish material or machinery or fixtures to such con- 
tractor or subcontractor, that he is about to furnish the same and the probable 
charge therefor, provided, further, that where the work or material for which 
mechanics’ lien is being claimed was furnished under contract with the con- 
tractor or subcontractor, the property owner shall not be liable to lien claim- 
ants to an aggregate amount greater than the contract price he was to pay 
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such contractor or subcontractor. The owner shall be presumed to have 
consented to the furnishing of such labor or material or machinery or fixtures 
if at the time, he had knowledge thereof and did not give notice of his objec- 
tions thereto to the person entitled to such lien. The provisions of this chapter 
shall not be construed to apply to claims or contracts for lightning rods or 
any of their attachments. [1911, ch. 187; 1909, ch. 158; BR. C. 1905, § 6237; 
1899, ch. 109; R. C. 1899, § eld 

Lien not destroyed by repeal of law. Craig v. Herzman, 9 N. D. 140, 81 N. W. 288. 

Who may have mechanics’ lien. Pinkerton v. Le Beau, 3 S. D. 440, 54 N. W. 97; 
Sutton v. Min. Co., 14 S. D. 33, 84 N. W. 211; Albright v. Smith, 2S. D. 577, 51 N. W. 
590; Fullerton v. Leonard, 3 8. D. 118, 52 N. W. 325; Kehoe v. Hanson, 8 8S. D. 198, 
65 N. W. 1075, 59 Am. St. Rep. 759; Haxtum Co. v. Gordon, 2 N. D. 246, 50 N. W. 708, 
83 Am. St. Rep. 776. 

Amendment of statute does not change right. Mahon v. Surerus, 9 N. D. 57, 81 N. W. 
64, 

Supervising architect furnishing plans and specifications is entitled to mechanics’ lien. 
Friedlander v. Taintor, 14 N. D. 393, 116 Am. St. Rep. 697, 104 N. W. 527, 9 A. & E. 
Ann. Cas, 96. 

Right of materialman furnishing lumber to vendee of land under contract for purchase 
thereof to lien on building. Salzer Lumber Co. v. Claflin, 16 N. D. 601, 113 N. W. 1036. 

As to when materialman acquires no mechanics’ lien under statute. Christianson Drug 
Co. v. Hughes, 18 N. D. 282, 122 N. W. 384. 

Contractor is entitled to mechanics’ lien for drilling and casing well on land. Role- 
witch v. Harrington, 20 8. D. 375, 6 L.R.A.(N.S.) 550, 107 N. W. 207. 

Payment to contractor within time limited for filing liens will not defeat subcon- 
tractor’s lien. Red Riv. Lumb. Co. v. Children of Israel, 7 N. D. 46, 73 N. W. 203; Al- 
bright v. Smith, 2 8. D. 577, 51 N. W. 590; Albright v. Smith, 3 8. D. 631, 54 N. W. 

16. 

Fraudulently filing lien for greater amount than due defeats lien. Bohn Mfg. Co. v. 
Keenan, 15 8S. D. 377, 89 N. W. 1009. 

Statement may be verified by agent. Fullerton v. Leonard, 3 8. D. 118, 52 N. W. 325. 
: Description of property; sufficiency of. Howe & Co. v. Smith, 6 N. D. 432, 71 N. W. 

52. 


Subcontractor is entitled to direct lien for materials furnished under contract between 

oe and owner. Robertson Lumber Co. v. State Bank, 14 N. D. 611, 105 N. W. 
19, 

Materialman is not entitled to lien where he filed his statement of account more than 
four months after last item of material. Smith v. Dunn, 26 S. D. 129, 128 N. W. 493. 

Person who has paid consideration for land, though it is deeded to another, is 
“owner” thereof. derson Lumber Co. v. Spears, 25 8. D. 624, 127 N. W. 643. 

Person furnishing materials for building on married woman’s land, pursuant to 
contract with husband, is entitled to lien whether or not agency was disclosed to him. 
H. C. Behrens Lumber Co. v. Lager, 26 S. D. 160, 128 N. W. 698, Ann. Cas. 1913A, 1128. 

Authorizes filing of lien against two or more buildings and land upon which they 
stand, where labor or material is furnished under entire contract. Robertson Lumber 
Co. v. Clarke, 24 N. D. 134, 138 N. W. 984. 

Mere personal knowledge of owner that particular person is furnishing material to 
contractor does not supply statutory notice upon which one furnishing material can pred- 
icate mechanics’ lien. North Dakota Lumber Co. v. Bulger, 19 N. D. 516, 125 N. W. 883. 

If lienor can trace materials into one of several buildings of two or more separate 
owners, he is limited to lien thereon, and owner of adjacent building is not subjected 
- oe of such other’s debt. Meyer Lumber Co. v. Trygstad, 122 N. D. 558, 134 

» W. 714. 

Owner must keep advised whether material used in his building is paid for or not, 
and if he pays contractor during the ninety days after material ished, he does so 
at his peril. Langworthy Lumber Co. v. Hunt, 19 N. D. 433, 122 N. W. 865. 

“Owner ” of real estate on whose interest mechanics’ lien will attach is person for 
whose immediate use and benefit building is made. Johnson v. Soliday, 19 N. D. 463, 
126 N. W. 99. 

Mechanics’ lien for sinking well. 6 L.R.A.(N.S.) 550; 43 L.R.A.(N.S.) 559. 

Right to a lien for labor in preparing materials in manufactured form, under a 
statute giving a lien for work or labor performed on a building or structure. 30 
L.R.A.(N.S.) 82. 

Food furnished contractor for employes and teams as material giving lien on railroad. 
15 L.R.A.(N.S.) 509. 

Effect of death of principal contractor on rights of subcontractor or materialman 
to a lien, or to payment by owner. 20 L.R.A.(N.S.) 45. 

Effect of bankruptcy of contractor on right of laborer or materialman to enforce lien 
against property improved. 26 L.R.A.(N.S.) 409. 

Payment to contractors or subcontractor as affecting liens of subordinate claimants. 
20 L.R.A. 560. os 

16 


a - —" 


a 


Mechanics’ Liens. CIVIL CODE. §§ 6814-6816 


Right to statutory lien on property of third person for rental of personal property 
let to contractor for use in work of a lienable nature. 16 L.R.A.(N.S.) 585. 

Right to mechanics’ lien for labor or material furnished on order of architect before 
abandonment of contract by contractor. 29 L.R.A.(N.S.) 89. 
: losives as materials used in improving real property for purpose of mechanics’ 
lien. 2 L.R.A.(N.S.) 288. 

Heating apparatus as part of realty for purpose of mechanics’ lien. 1 B. R. C. 982. 

Mechanics’ lien for materials furnished for structure, but not actually used. 31 
L.R.A.(N.S.) 749; 64 Am. Dec. 678. 

Mechanics’ lien for materials wholly or partially consumed in process of work, but 
not becoming a part of the structure. 36 L.R.A.(N.S.) 866. 

Mechanics’ lien upon premises for an improvement not placed thereon but having a 
Cae aia or beneficial connection therewith. 42 LRA(NS) 354. 

echanics’ lien for services of architect. 16 L.R.A. 600; 36 L.R.A.(N.S.) 354. 

Right to mechanics’ lien when without fault of the owner the building is not com- 
pleted. 43 Am. St. Rep. 900. 

May stipulations in contracts destroy the lien of subcontractors and materialmen. 
19 Am. St. Rep. 699. 

Waiver of mechanics’ lien. 41 Am. Dec. 221. 

Lien of materialmen. 79 Am. Dec. 268. 

Effect of death of owner before filing claim for mechanics’ lien. 43 Am. St. Rep. 778. 

Mechanics’ lien upon building erected by vendee. 62 L.R.A. 380. | 

Statute giving liens for improvements made under contracts with owner. 23 
L.R.A.(N.8.) 601. 

Requiring another to make improvements upon land at his own expense as a consent 
by the owner which will subject his interest to a lien. 11 L.R.A.(N.S.) 764. 

Mechanics’ lien under contract made or performed in another state. 38 L.R.A. 410. 

Constitutionality of statute giving mechanics’ lien contrary to agreement of con- 
tractor. 36 L.R.A.(N.8.) 574. 

Contractor’s bonds as substitutes for mechanics’ liens. 27 L.R.A.(N.S.) 579. 

Does building contractor’s bond indemnify owner against mechanics’ liens, when 
not expressly mentioned. 24 L.R.A.(N.S.) 1075. 

As to similar provision in Wis. Stat. 1888, § 3314, see Chapman Valve Mfg. Co. v. 
Oconto Water Co., 89 Wis. 264, 46 Am. St. Rep. 830, 60 N. W. 1004; Standard Oil Co. 
v. Lane, 75 Wis. 636, 7 L.R.A. 191, 44 N. W. 644. 

§ 6815. Notice to be filed. Every person who shall be entitled to have a 
mechanics’ lien for material under the provisions of section 6237 of the 
Revised Codes for 1905 and acts amendatory thereto [section 6814 herein], 
and who wishes to avail himself of the provisions of said section, shall, in 
addition to the requirements of said section, file with the clerk of the district 
court of the county in which such land, building or improvement is situated, 
a notice in writing, giving the name of the possessor of the land, a description 
of the property to be charged with the lien, the date of the contract, and that 
he will claim and thereafter file a verified account thereof. as provided by 
statute, and perfect a mechanic’s lien against the said described building, im- 
provements or premises according to law, in the event the same shall not 
have been paid. This notice shall be signed by such person so entitled to 
such mechanics’ lien or by authorized agent. The clerk of court shall file 
_ and record such notice in a book to be entitled the ‘‘ book of mechanics’ liens 

notice ’’ upon the receipt of a fee of twenty-five cents for filing and indexing 
the same. A mechanics’ lien shall be void against the owner or holder of any 
mortgage or deed or conveyance, whose mortgage, deed or conveyance shall 
have been filed and recorded prior to the filing for record of the herein pre- 
scribed notice of mechanics’ liens. [1913, ch. 209, § 1.] 

§ 6816. Notice and consent of owner required. Every person who shall be 
entitled to a mechanics’ lien for material under the provisions of said chapter 
and acts amendatory thereto, and who wishes to avail himself of the pro- 
visions of said section shall in addition to the requirements of said section 
file with his lien a statement to the effect that the owner of the premises has 
consented that said lien may be filed, which statement must be signed by the 
owner of said premises, and which statement must be made in duplicate and 
duplicate delivered to the owner of the premises, and both original and dupli- 
cate notice be signed on or before the time the first material is furnished; 
provided, that when the owner of the premises has consented that a lien may 
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be filed against the premises by a contractor it shall not be necessary for 
any subcontractor or material man to obtain any further consent to the 
filing of liens for materials furnished for the improvement of said premises. 
Such notice must be substantially in the following form: 

I hereby acknowledge that notice has been given me that a mechanic’s lien 
may be filed for material furnished, under my contract with (name of con- 
tractor or person furnishing material) made on this ...... day Of cucccevens . 
191.., and I hereby consent that such lien may be filed as security for ma- 
terial furnished to me (character of improvement). [1913, ch. 209, § 2.] 

§ 6817. Penalty for filing unlawful lien. Whoever signs and files a me- 
ehanic’s lien under the provisions of section 6237 of the Revised Codes of 
1905 and acts amendatory thereto [section 6814 herein], and knowing and 
willfully includes in said lien classes of said material for which the law does 
an — the filing of a lien, shall be guilty of a misdemeanor. [1913, ch. 209, 
§ 6818. Single contract for several buildings. If labor is done or materials 
furnished under a single contract for several buildings, erections or improve- 
ree the person furnishing the same shall be entitled to a lien therefor as 

ollows: 

1. If such buildings, erections or improvements are upon a single farm, 
tract or lot upon all such buildings, erections and improvements and the farm, 
tract or lot upon which the same are situated. 

2. If such buildings, erections or improvements are upon separate farms, 
tracts or lots, upon all such buildings, erections and improvements and the 
farms, tracts or lots upon which the same are situated; but upon the fore- 
closure of such lien the court may in the eases provided for in this sub- 
division apportion the amount of the claim among the several farms, tracts 
or lots in proportion to the enhanced value of the same produced by means 
of such labor or materials, if such apportionment is necessary to protect 
the rights of third persons. [R. C. 1905, § 6238; R. C. 1895, § 4789.] 


ubcontractor is entitled to joint lien only, where builder made joint contract with 
adjoining lot owner. Stoltze v. Hurd, 20 N. D. 412, 30 L.R.A.(N.S.) 1219, 128 N. W. 
115, Ann. Cas. 1912C, 871. 
Mechanics’ lien where building covers adjoining lotsa held in severalty. 30 
L.R.A.(N.S.) 1219. 
Right to file a single mechanics’ lien against several buildings. 17 L.R.A. 314. 


§ 6819. On railway contracts. Every person who furnishes any labor, skill 
or material for constructing, altering or repairing any line of railway or 
any improvement or structure appertaining to any line of railway by virtue 
of any contract with the owner, his agent, contractor or subcontractor shall 
have a lien upon such line of railway and the right of way thereof and upon 
all bridges, depots, offices and other structures appertaining to such line 
of railway and all franchises, privileges and immunities granted to the owner 
of such line of railway for the construction and operation thereof to secure 
the payment for such labor, skill and materials upon filing a statement 
of his demand therefor in accordance with the provisions of the next sec- 
tion within ninety days from the last day of the month in which such labor 
or material was furnished; but a failure to file the same within the time 
aforesaid shall not defeat the lien except to the extent specified in the next 
section. [R. C. 1905, § 6239; C. Civ. P. 1877. § 657; R. C. 1895, § 4790.] 


Owner’s liability limited to amount due under contract at time services were per- 
formed. Adams v. Ry. Co., 10 8. D. 239, 72 N. W. 577. 

Lien is lost unless filed within proper time. Congdon & Henry Hardware Co. v. Ry. 
Co., 14 S. D. 575, 86 N. W. 633; Wis. Trust Co. v. Rob. & Cary Co., 68 Fed. 778, 15 
C. C. A. 668. 

Sufficient to describe that portion of road on which subcontractor was employed 
Adams v. Ry. Co. 12 S. D. 424, 81 N. W. 960. 

§ 6820. Account to be filed with clerk. Every person, who wishes to avail 
himself of the provisions of this chapter, shall file with the clerk of the district 
court of the county or judicial subdivision in which the property to be charged 
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with the lien is situated and within ninety days after all the things aforesaid 
shall have been furnished or the labor done a just and true account of the 
demand due him after allowing all credits and containing a correct description 
of the property to be charged with such lien and verified by affidavit; but a 
failure to file the same within the time aforesaid shall not defeat the lien, 
except as against purchasers or incumbrancers in good faith and for value 
whose rights accrue after the ninety days and before any claim for the lien 
Is filed, or as against the owner except the amount paid to the contractor 
after the expiration of the ninety days and before the filing of the same. 
[R. C. 1905, § 6240; C. Civ. P. 1877, § 662; R. C. 1895, § 4791.] 

Mechanics’ lien notice need not state name of owner. Red Riv. Lumb. Co. v. Children 
of Israel, 7 N. D. 46, 73 N. W. 203. 

Account upon which lien is based. Turner v. St. John, 8 N. D. 245, 78 N. W. 340; 
Pinkerton v. Le Beau, 3 S. D. 440. 54 N. W. 97. 

Correction of lien after filing. Sarles v. Sharlow, 5 D. 100, 37 N. W. 748. 
<a act greater sum than is due; effect of. McCormack v. Phillips, 4 D. 506, 34 

‘Description of property; sufficiency of. Howe & Co. v. Smith, 6 N. D. 432, 71 N. W. 
552; Laird-Norton Co. v. Hopkins, 6 S. D. 217, 60 N. W. 857. 

A mechanics’ lien is superior to a mortgage made and recorded within ninety days, 
though the holder of the lien failed to file his account within ninety days after the com- 
pletion of the performance of his contract. Wisconsin Trust Co. v. Robinson & Cary 
Co., 68 Fed. 778. 

Error in tixing amount due under lien will not affect its validity. Robertson Lumber 
Co. v. Clarke, 24 N. D. 134, 138 N. W. 984. 

Materialman is not entitled to lien where he filed his statement of account more than 
four months after last item of material. Smith v. Dunn, 26 S. D. 129, 128 N. W. 493. 

Materialman cannot obtain lien by filing affidavit and statement of account more 
than four months after last item of material. Smith v. Dunn, 26 S. D. 129, 128 N. W. 
493. 

Where claim complied with statute, and contained error as to matter which need 
not have been mentioned, it was sufficient as against subsequent purchaser and incum- 
brancer. H.C. Behrens Lumber Co. v. Lager, 26 S. D. 160, 128 N. W. 698, Ann. Cas. 
1913A, 1128. 

Effect on mechanics’ lien of failure of description of land in affidavit of claim on 
buildings distinct from land. 62 L.R.A. 382. 

Effect of filing excessive mechanics’ lien. 29 L.R.A.(N.S.) 306. 

Intentional or fraudulent overstatement in mechanics’ liens. 29 L.R.A.(NS.) 317. 

First and last days in computing time for filing mechanics’ liens. 49 L.R.A. 236. 

Work done, or material furnished, in perfecting original work, as lienable items to 
establish period for filing claim. 12 L.R.A.(N.S.) 864. 

Right to tack different contracts to perform labor or furnish material for purpose 
of extending time to file lien. 15 L.R.A.(N.S.) 299. | 

Effect of addition of new items to extend time for filing mechanics’ lien. 35 
L.R.A.(N.S.) 902. 

§ 6821. Duty of clerk of court. The clerk of the district court shall indorse 
upon every account the date of its filing, and shall make an abstrac thereof 
in a book to be kept by him for that purpose, and properly indexed, con- 
taining the date of its filing, the name of the person filing the lien, the 
amount of such lien, the name of the person against whose property the len 
is filed, and a description of the property to be charged with the same. He 
shall also make and keep a tract index in which shall be entered a description 
of all property covered or charged with the lien. [1907, ch. 167; R. C. 1905, 
§ 6241; C. Civ. P. 1877, § 663; R. C. 1895, § 4792.] 

§ 6822. Priority of mechanics’ liens. Liens under the provisions of this 
chapter shall have priority in the following order: 

1. For manual labor. 

2. For materials. 

3. Subcontractors, other than manual laborers. 

4, Original contractors. 

Liens in the same class filed within the ninety days shall share ratably in 
the security ; but liens in the same class filed thereafter shall have priority in 
the order of the filing of the accounts thereof as aforesaid. Liens under the 
provisions of this chapter shall be preferred to all other liens or incumbrances 
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upon such building, erection or other improvement and the land on which 
the same is situated, or to improve which the labor was done or things fur- 
nished, or either of them, filed or docketed subsequent to the commencement 
of such building, erection or other improvement. [R. C. 1905, § 6242; C. Civ. 
P. 1877, § 664; R. C. 1895, § 4793.] 


Waiver of priority by laches. Bastien v. Barras, 10 N. D. 29, 84 N. W. 559. 

Lien superior to mores executed after commencement of building. Haxtum Steam 
Heater Co. v. Gordon, 2 N. D. 246, 50 N. W. 708, 33 Am. St. Rep. 776. 

Mechanics’ lien will not attach to interest of vendor under executory contract of 
sale whose vendee is in possession, and who erects building. Johnson v. Soliday, 19 
N. D. 463, 126 N. W. 99. 

Relation back of subcontractor’s lien to the date of that of the original contractor. 
16 L.R.A. 335. , 

Priority of mechanics’ lien over mortgage for advances. 14 L.R.A. 307. 

Priority of claims against property in hands of receiver over mechanics’ liens. 8 
L.R.A.(N.S.) 1013. 

Rights of seller of fixtures, retaining title thereto or lien thereon, as against holder 
of mechanics’ lien. 1 B. R. G. 673. 


§ 6823. Land subject to lien. The entire land upon which any such build- 
ing, erection or other improvement is situated, or to improve which the labor 
was done or things furnished, including that portion of the same not covered 
therewith, shall be subject to all liens created by this chapter to the extent 
of all the right, title and interest owned therein by the owner thereof for 
whose immediate use or benefit such labor was done or things furnished and 
when the interest owned in such land by such owner of such building, erec- 
tion. or other improvement is only a leasehold interest, the forfeiture of 
such lease for the nonpayment of rent or for noncompliance with any of the 
other stipulations therein shall not forfeit or impair such lien so far as it con- 
cerns such buildings, erections and improvements, but the same may be sold 
to satisfy such lien and be removed within thirty days after the sale thereof 
by the purchaser. [R. C. 1905, § 6243; C. Civ. P. 1877, § 665; R. C. 1895, 


§ 4794. ] 

Mortga ven before completion of building subject to mechanics’ lien though con- 
tract for building may have been changed if building when completed is substantially 
same as contemplated Haxtun Steam Go. v. Gordon et al., 2 N. D. 246, 59 N. W. 708. 

Mechanics’ lien. Priority of mortgage, when. Lumber Co. v. Danner, 3 N. D. 470, 
57 N. W. 343. 

Does not impair obligations of a subsisting mortgage. Craig v. Herzman, 9 N. D. 
140, 81 N. W. 288. 

The rule of prospective operation does not apply to statutes of procedure. Craig v. 
Herzman, 9 N. D. 140, 81 N. W. 288. 

To foreclose lien upon building and sell apart from Jand must show leasehold interest 
or existing liens upon land. Gull River Lumber Co. v. Briggs, 9 N. D. 485, 84 N. W. 
349, 

“Owner” of real estate on whose interest mechanics’ lien will attach is person for 
serge immediate use and benefit building is made. Johnson v. Soliday, 19 N. D. 463, 
126 N. W. 99. 

Lien claim properly filed when owner conveyed premises attaches both to land and 
building in preference to purchaser’s title. H. C. Behrens Lumber Co. v. Lager, 26 8. D. 
160, 128 N. W. 698, Ann. Cas. 1913A, 1128. 

Estates and interests affected by mechanics’ lien. 45 Am. Dec. 678. 

Buildings and other property subject to mechanics’ lien. 78 Am. Dec. 694. 

Mechanics’ lien on buildings distinct from land. 62 L.R.A. 369. 

When mechanics’ lien may include property in addition to that upon which work was 
performed. 65 Am. St. Rep. 165. 

Effect upon rights of owner of lien on building of its wrongful removal and attach- 
ment to third person’s land without former’s consent. 14 L.R.A.(N.S.) 435. 

Removal, removability or destruction of work or improvement as affecting lien on 
the property improved. 41 L.R.A.(N.S.) 296. 

Mechanics’ lien on landlord’s interest for labor or materials furnished tenant for 
the building or improvement removable by tenant. 6 L.R.A.(N.S.) 485. 

Mechanics’ liens on claim or interest in public lands for debts contracted before 
issuance of patent. 34 L.R.A.(N.S.) 499. 

Extent of land to which mechanics’ lien attaches. 26 L.R.A.(N.S.) 836. 

Mechanics’ lien on public property. 35 L.R.A. 141; 20 L.R.A.(N.S.) 261; 41 


L.R.A.(N.S.) 815; 27 Am. Rep. 83. 
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§ 6824. Buildings on homesteads. Whenever any work or labor is done, 
or materials furnished for the erection or construction of any building or 
improvement upon lands held or occupied under a filing under any of the 
land laws of the United States, and by virtue of any contract with the 
party so holding or occupying said lands, the party so furnishing such work 
or labor, or materials, shall upon compliance with the provisions of this chapter 
have a lien upon such building or improvement for the value of the work 
and labor, or materials, so furnished, and the party enforcing such lien may 
have such building or improvement sold on execution and may remove the 
same from such land within a time to be fixed by the court. [R. C. 1905, 
§ 6244; 1901, ch. 101.] 

; ahaa in possession under contract of purchase may subject property to mechanics’ 
lien. Pinkerton v. Le Beau, 3 8. D. 440, 54 N. W. 97. 

OEY to mor e; sale of building. James River Lumb. Co. v. Danner, 3 N. D. 
470, 57 N. W. 343; Laird-Norton Co. v. Herker, 6 S. D. 509, 62 N. W. 104; Craig v. Herz- 


a 9 N. D. 140, 81 N. W. 288; Gull River Lumb. Co. v. Briggs, 9 N. D. 485, 84 N. W. 
49. 


Lien upon building on homestead. Mahon v. Surerus, 9 N. D. 57, 81 N. W. 64; McCor- 
mack v. Phillips, 4 D. 506, 34 N. W. 39; Morgan v. Beuthein, 10 8. D. 650, 75 N. W. 204, 
65 Am. St. Rep. 733. 

Right to remove building from land covered by homestead filing. Mahon v. Surerus, 
9N. D. 57, 81 N. W. 64. 

§ 6825. Action to enforce. Any person having a lien by virtue of this 
chapter may bring action to-enforce the same in the district court in the 
county or judicial subdivision in which the property is situated, and any 
number of persons claiming liens against the same property may join in the 
same action, and when separate actions are commenced, the court may con- 
solidate them; provided, however, that before such lien holder may enforce 
such lien as herein provided, he shall give ten days’ written notice to the 
record owner of property affected, of his intentions so to do, which notice 
shall be made by personal service, or by registered letter directed to the per- 
son’s last known address. Provided, further, that if notice is given by 
registered letter, that twenty days’ notice from date of registry receipt must 
be given before beginning action to enforce such lien. Whenever in the 
sale of the property subject to the lien there is a deficiency of the proceeds, 
judgment may be entered for the deficiency in like manner and with lke 
effect as in actions for the foreclosure of mortgages. (19138, ch. 208; R. C. 
1905, § 6245; C. Civ. P. § 667; 1883, ch. 83, § 1; R. C. 1895, § 4706; 1905, ch. 
130. ] 

Subcontractors having liens must be made parties to foreclosure. Grand Island & W. 

. R. Co. v. Sweeney, 103 Fed. 342, 4 C. ©. A. 255; Sweney v. Ry. Co., 61 Fed. 8; 
Southard v. Smith, 8 8. D. 230, 66 N. W. 316; Rust-Owen Lumb. Co. v. Fitch, 3 8. D. 
213, 52 N. W. 879. 

Nonresident contractor is not necessary pony, to action by subcontractor to enforce 
mechanics’ liens. Burgi v. Rudgers, 20 S. D. 646, 108 N. W. 253. 

Enlargement of remedy for enforcing a mechanics’ lien after sale under foreclosure 
of a mortgage, subject to the lien, does not impair obligation of the contract with the 
mortgagee or the purchaser on foreclosure. Red River Valley Nat. Bank v. Craig, 181 
U. 8. 548, 45 L.ed. 994, 21 Sup. Ct. Rep. 703. 

Lienor is not required to exhaust his remedy at law before resorting to security of lien. 
Erickson v. Russ, 21 N. D. 208, 32 L.R.A.(N.S.) 1072, 129 N. W. 1025. 

Contractor as a necessary party to a bill to enforce a mechanics’ lien. 33 L.R.A.(N.S.) 
9 


69. 

Right of subcontractor or materialman to personal judgment against owner. 14 
L.R.A.(N.S.) 1036; 24 L.R.A4.(N.S.) 821. 

Recovering personal judgment against owner as waiver of mechanics’ lien. 82 
L.R.A.(N.S.) 1073. 

Personal judgment in action to enforce mechanics’ lien on public property. 85 L.R.A. 
145. 

§ 6826. Requiring suit to be commenced. Upon the written demand of 
the owner, his agent or contractor, served on the person holding the lien, 
requiring him to commence suit to enforce such lien, such suit shall be 
commenced within thirty days thereafter, if the debt for which the lien is 


1607 


§§ 6826-6831 CIVIL CODE. Mechanics’ Inens. 


security is due, and if not due, within thirty days after the same becomes due 
or the lien shall be forfeited. [R. C. 1905, § 6246; C. Civ. P. 1877, § 668; 
R. C. 1899, § 4797.] 

§ 6827. Assignment of claims. All claims for which liens may be or have 
been filed and rights of action to recover therefor under this chapter may be 
assigned by an instrument in writing and such assignment shall vest in the 
assignee all rights and remedies herein given, subject to all defenses that 
might have been interposed, if such assignment had not been made. [R. C. 
1905, § 6247; C. Civ. P. 1877, § 668; R. C. 1899, § 4797.] 

As to joinder of cause of action for equitable relief forfeiting mechanics’ lien with one 


to recover gcd for failure to release lien on demand. Sheets v. Prosser, 16 N. D. 
180, 112 N. W. 


Assignment of escent liens. 49 Am. St. Rep. 530. 

§ 6828. Owner defined. Every person for whose immediate use and benefit 
any building, erection or improvement is made, having the capacity to con- 
tract, including guardians of minors or other persons, shall be included in 
the word ‘‘ owner ’’ thereof. [R. C. 1905, § 6248; C. Civ. P. 1877, § 669; 
R. C. 1899, § 4798.] 

Party residing upon land, for whose immediate use a house is built, is an “ owner.” 


Mahon v. Surerus, 9 N. D. 7, 81 N. W. 64; Gull River Lumb. Co. v. Briggs, 9 N. D. 
485, 84 N. W. 349. 


Owner. of real estate on whose interest mechanics’ lien will attach is person for 


ae immediate use and benefit building is made. Johnson v. Soliday, 19 N. D. 463, 
126 99 

Mortgagee as owner within mechanics’ lien laws. 39 L.R.A.(N.S.) 84. 

Right to mechanics’ lien for improvements made on infant’s land by authority of 
guardian. 15 L.R.A.(N.S.) 1159. 


§ 6829. Satisfaction filed when, where and how. Penalty. Every holder 
or owner of a mechanic’s lien shall within twenty days after the payment 
of the same cause to be filed a properly executed satisfaction of such lien and 
file the same with the clerk of the district court of the county in which such 
lien has been filed, which satisfaction shall be filed and entered by said clerk 
without fee or charge. Every person, firm or corporation failing to comply 
with the provisions of this section shall be subject to a fine of not less than ten 
or more than fifty dollars and in addition thereto the costs and damages sus- 
tained by reason of such failure. [R. C. 1905, § 6249; C. Civ. P. 1877, § 670; 
R. C. 1895, § 4799; 1905, ch. 131. ] 

As to allegations of complaint i in “ae to recover penalty imposed by statute. Sheets 
v. Prosser, 16 N. D. 180, 112 N. W. 

§ 6830. Subcontractor defined. al persons furnishing things or doing work 
provided for by this chapter shall be considered subcontractors, except such 
as have therefor contracts directly with the owner, proprietor, his agent or 
trustee. [R. C. 1905, § 6250; C. Civ. P. 1877, § 671; BR. C. 1899, § 4800.] 

Who are subcontractors. Adams v. Ry., 10 S. D. 239, 72 N. W. 587. 
One furnishing materials under contract with contractor as subcontractor. Robertson 
Lumber Co. v. Bank of Edinburg, 14 N. D. 511, 105 N. W. 719. 

§ 6831. When taking collateral security ‘does not impair right. The taking 
of collateral or other security for an indebtedness, for which a lien might be 
claimed under the provisions of this chapter, shall in no way impair the 
right to such Jien, unless such security shall be by express agreement given 
and received in lieu of such lien. [R. C. 1905, § 6251; BR. C. 1895, § 4801.] 

Waiver of mechanics’ liens by taking notes or other securities. 41 Am. St. Rep. 761. 
aa Acceptance of commercial paper as extinguishment of mechanics’ lien. 35 L.R.A.(NS8.) 

Reeovering personal judgment against owner as waiver of mechanics’ lien. 83 
L.R.A.(N.S.) 1073. 

Effect of discharge in bankruptcy on mechanics’ lien. 42 L.R.A.(N.S.) 398, 

Waiver of laborer’s lien by attachment or execution. 50 L.R.A. 722. 
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CHAPTER 92, 
BONDS FOR LABOR AND MATERIAL FOR PUBLIC BUILDINGS. 


§ 6832. Bonds from contractors on public improvements. It shall be the 
duty of every public officer or board authorized to enter into a contract 
for the erection, repair, alteration or betterment of any public building or 
any other public improvements before entering into any such contract, to take 
from the contractor a good and sufficient bond for an amount at least equal 
to the price stated in the contract, conditioned to be void if the contractor 
and all subcontractors shall pay all bills and claims on account of labor or 
materials furnished in and about the performance of said contract, including 
all demands of subcontractors, said bond to stand as security for all such 
bills, claims and demands until the same are fully paid. The obligee in said 
bond shall be the state of North Dakota; but any person having any lawful 
claim against the contractor, or any subcontractor, on account of labor or 
materials, or both, furnished in and about the performance of said contract, 
may institute an action to recover the same in his own name upon said bond, 
in the same manner and with like effect as though the said bond were made 
payable to him. [R. C. 1905, § 6252; 1901, ch. 133, § 1.] 

Liability of sureties on contractor’s bond to laborers or materialmen not entitled 
to a lien, when bond is conditioned against liens or claims. 9 L.R.A.(N.S.) 889. 

Effect of invalidity of contract for public work upon the liability of the contractor’s 
cee for material, etc., furnished in carrying out the contract. 13 L.R.A.(N.S.) 

Effect of surrender or discharge, by owner of property, of bond given by contractor 
conditioned for the payment of materialmen and laborers upon the right of the 
latter to recover thereon. 18 L.R.A.(N.S.) 455. 

Does building contractor’s bond indemnify owner against mechanics’ liens, when 
not expressly mentioned. 24 L.R.A.(NS.) 1075. 

Contractor’s bonds as substitutes for mechanics’ liens. 27 L.R.A.(NS.) 579. 

Does bond of highway contractor cover personal injuries to members of public. 34 
L.R.A.(N.S.) 152. 

§ 6833. Personally liable for bills. Any officer and the members of any 
board who shall fail to take such a bond before entering into such a contract 
shall be personally liable for all such bills, claims and demands which shall 
not be paid within thirty days after the completion of the work. ([R. C. 1905, 
§ 6253; 1901, ch. 133, § 2.] 

§ 6834. Sureties: When the penal sum of said bond is five thousand dollars 
or under, the same shall be signed by at least two sureties, each of whom 
shall justify in the full amount of said bond. When the penal sum of said 
bond is in excess of five thousand dollars and not greater than twenty thou- 
sand dollars, said bond shall be signed by at least four sureties, who shall 
justify in the amount thereof. And when said penal sum is in excess of 
twenty thousand dollars and not greater than fifty thousand dollars, said 
bond shall be signed by at least eight sureties, each of whom shall justify in 
at least one-half the amount of said bond; but it shall be sufficient in any case 
if said bond is signed by a reputable surety company authorized to enter into 
such an obligation. [R. C. 1905, § 6254; 1901, ch. 133, § 3.] 

§ 6835. Bond shall be filed. Before said contract is entered into, said bond, 
duly signed and acknowledged, with the proper affidavits of justification 
attached thereto, shall be filed in the office of the clerk of the district court 
of the county in which such contract is to be performed, and approved by said 
clerk, to be kept as one of the permanent records of the office. [R. C. 1905, 


§ 6255; 1901, ch. 133, § 4.] 
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CHAPTER 93. 
MINER’S LIEN. 


§ 6836. Lien for work or material furnished. Every miner or other person, 
who at the request of the owner, or his agent, of any lode, lead, ledge. mine 
or deposit bearing gold, cinnabar or copper, or of any coal bank or mine, or 
at the request of any contractor or subcontractor, shall perform any labor 
whatever on such mine or furnish any timber, rope, nails or any other materials 
for timbering shafts or levels for the mine owned by such owner, or who shall 
furnish any kind of materials for erecting any windlass, whims or any other 
hoisting apparatus or machinery, or for any car track, cars, tunnels, drifts or 
openings thereon, or shall perform any labor in any tunnel shall have a lien 
upon such lode, lead, ledge, mine, deposit, bank or tunnel to secure the payment 
of the same. [R. C. 1905, § 6256; 1879, ch. 41, § 1; R. C. 1895, § 4805.] 

§ 6837. Attested account to owner. Amount of claim deducted from pay- 
ment to contractor. Any miner or other person doing and performing any 
work or furnishing any material as specified in the last section, under a con- 
tract either express or implied between the owner of any mine or his agent 
and any contractor working on such mine, whether such work shall be per- 
formed or materials furnished as miner, laborer or otherwise whose demand 
for work so performed or materials so furnished has not been paid, may deliver 
to the owner of such mine or tunnel or to his agent or superintendent, an 
attested account of the amount in value of the work and labor thus performed 
or of the materials thus furnished and remaining unpaid, and thereupon such 
owner or his agent shall retain out of the first subsequent payments to such 
contractor the amount so due for such work and labor or materials furnished 
for the benefit of the person so performing or furnishing the same. ([R. C. 
1905, § 6257 ; 1879, ch. 41, § 2; R. C. 1895, § 4806.] 

§ 6838. Duty of owner when account presented. Whenever any account 
for labor performed or materials furnished as specified in the last preceding 
section shall be placed in the hands of the owner of any mine or tunnel or his 
agent, it shall be the duty of such owner or agent to furnish such contractor 
with a copy of such papers, so that if there is any disagreement between such 
contractor or his subcontractor and the creditor of either, as the case may be, 
they may by amicable adjustment or by arbitration ascertain the sum due 
if any; and if such contractor or subcontractor shall not within ten days 
after the receipt of such papers give such owner or his agent written notice 
that he intends to dispute the claim, or if ten days after giving such notice 
he shall refuse or neglect to have the matter adjusted as aforesaid, he shall 
be considered as assenting thereto; and such owner or his agent may pay 
the same when it becomes due and for that purpose may deduct the amount 
out of any moneys due such contractor, who may in like manner deduct such 
amount from any money due by him to his subcontractors in case such account 
or demand is against such subcontractor for work and labor performed or 
materials furnished as aforesaid. [R. C. 1905, § 6258; 1879, ch. 41, § 3; R. C. 
1895, § 4807. ] 

§ 6839. Amount due contractors recovered from the owner. The amount 
which may be due from any contractor to his creditor may be recovered from 
such owner by the creditor of such contractor in an action at law to the extent 
in value of any balance due by the owner to his contractor under the contract 
with him at the time of the notice first given as aforesaid. or subsequently 
according to such contract or under the same. [R. C. 1905, § 6259; 1879, 
eh. 41. § 4: R. C. 1895, § 4808. ] 

§ 6840. Account to be made and filed with clerk. Any person entitled to 
a lien under this chapter shall make an account in writing of the items of 
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labor, skill, machinery and material furnished, as the case may be, and after 
making oath thereto shall within sixty days from the time of completing 
such labor or furnishing the last item of machinery, materials or other things, 
file the same in the office of the clerk of the district court of the county or 
subdivision in which the lode, lead, ledge, mine, deposit, bank or tunnel may 
be situated, for or upon which labor, skill, machinery or material shall have 
been furnished; and also file at the same time a correct description of the 
property to be charged with such lien, which account and description so made 
and filed shall be recorded in a separate book to be provided for that purpose 
by such clerk of court, and thereupon the same shall from the time of the 
completion of the work of furnishing the last item of machinery or material, 
and for one year thereafter, operate as a lien on the property charged in 
such description; when any work and labor has been performed or materials 
furnished as aforesaid under a written contract, the same or a copy thereof 
shall be filed with such account and description; provided, that all lien claims 
for labor performed or materials furnished shall be concurrent liens upon the 
property charged, and shall be paid pro rata out of the proceeds arising from 
the sale thereof, if the same shall be sold or upon settlement without sale. 
[R. C. 1905, § 6261; 1879, ch. 41, § 5; R. C. 1899, § 4809.] 

§ 6841. Foreclosure. Any person holding such lien may foreclose the same 
in the same manner as a mechanic’s lien; but in all actions instituted for the 
foreclosure of such lien, al] persons claiming liens upon the property charged 
shall be made parties to such action, and the rights of all parties shall be deter- 
mined by the court, and such order made in regard thereto as shall preserve 
and protect the rights of all parties. ([R. C. 1905, § 6261; 1879, ch. 41, § 6; 
R. C. 1895. § 4810.] 

§ 6842. Satisfaction must be granted when lien paid. Any person who 
shall have filed his account and perfected his lien under the provisions of this 
chapter and shall have received satisfaction of his claim or demand and the 
legal cost of his proceedings thereunder, shall upon the request of any person 
interested, and within six days after such request, enter satisfaction of his 
lien in the office where such account and lien is of record, which shall forever 
thereafter discharge, defeat and release the same; and if any person holding 
a lien as aforesaid shall receive satisfaction as hereinbefore specified, or having 
been tendered the amount due on his claim or demand with legal costs, shall 
not within six days after receiving such satisfaction or tender of payment, 
enter satisfaction as aforesaid, he shall forfeit and pay to the persons aggrieved 
double the amount of damages which may have been sustained in consequence 
of such failure or neglect, if he shall have been requested in such case to 
enter satisfaction as aforesaid. [R. C. 1905, § 6262; 1879, ch. 41, § 7; R. C. 
1899, § 4811.] 

§ 6843. Chapter applies to oil wells, etc. The provisions of this chapter 
shall apply to oil wells, or springs, iron and lead mines, as well as all other 
mines not herein specified, so far as the same may be applicable. [R. C. 1905, 
§ 6263 ; 1879, ch. 41, § 8; R. C. 1899, § 4812.] 


CHAPTER 94. 
LIENS FOR KEEPING AND PASTURING STOCK. 


§ 6844. Who may have. Any farmer, ranchman or herder of cattle, tavern 
keeper or livery stable keeper, to whom any horses, mules, cattle or sheep 
shall be intrusted for the purpose of feeding, herding, pasturing or ranching 
shall have a lien upon said horses, mules, cattle or sheep for the amount that 
may be due for such feeding, herding, pasturing or ranching, and shall be 
authorized to retain possession of such horses, mules, cattle or sheep until 
the said amount is paid; provided, that these provisions shall not be construed 
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to apply to stolen stock. ([R. C. 1905, § 6264; C. Civ. P. 1877, § 672; R. C. 
1899, § 4813.] 
Lien not lost because temporarily in possession of owner. Welsh v. Barnes, 5 N. D. 
277, 65 N. W. 675. 
Lien of chattel mortgage superior to pasture lien. Wright v. Sherman, 3 S. D. 290, 
52 N. W. 1093, 17 L.R.A. 792; First Nat. Bank v. Scott, 7 N. D. 312, 75 N. W. 254. 
Lien on animals for cost of keeping. 17 L.R.A. 792. 
Taking of animal by general owner for purpose of defeating lien as larceny. 12 
L.R.A.(N.S8.) 94. 
Waiver of lien by attachment or execution. 50 L.R.A. 720. 
Right of servant to the common-law possessory lien or its statutory substitute, for 
services in connection with property. 42 L.R.A.(N.S.) 731. 


§ 6845. Lien only against owner. The provisions of this chapter shall not 
be construed to give any farmer, ranchman or herder of cattle, tavern keeper 
or livery stable keeper any lien upon horses, mules, cattle or sheep put into 
their keeping for the purposes mentioned in the previous section, when said 
property was not owned by the person intrusting the same at the time of 
delivering them into the possession of said farmer, ranchman, herder, tavern 
keeper or livery stable keeper. [R. C. 1905, § 6265; C. Civ. P. 1877, § 673; 
R. C. 1899, § 4814.] 

As to similar provision in Cal. Civ. Code, § 3051, see Johnson v. Perry, 53 Cal. 351; 


Lowe v. Woods, 100 Cal. 408, 38 Am. St. Rep. 301, 34 Pac. 959; Michaelson v. Fish, 
1 Cal. App. 116, 81 Pac. 661. 


§ 6846. Priority over other liens. Such lien shall have priority over all 
other liens on such property for ten days after the receipt of the same and 
shall thereafter have priority over all other liens on such property, if the 
person to whom such property is intrusted as in this chapter provided shall 
within such ten days: 

1. Serve upon the holder of an earlier lien upon such property, if known 
and a resident of this state, written notice that such property has been 
intrusted to him for some one of the purposes mentioned in section 6844, speci- 
fying which, and by whon;; or, 

2. If the residence of the holder of any such lien is unknown or he is not 
a resident of this state, publish for one week in some newspaper published in 
the county in which such property is being kept and if there is no such news- 
paper then in a newspaper published at the seat of government, a notice of 
the kind provided for in subdivision 1 of this section. [R. (. 1905, § 6266; 


R. C. 1895, § 4815.] 


Priority as between lien of chattel mortgage and licn acquired by furnishing food 
or care to animals. 17 L.R.A. 792; 12 L.R.A.(NS.) 310. 


CHAPTER 95. 
LIENS FOR SERVICE OF SIRES, 


§ 6847. Filing statement of pedigree prerequisite. Every owner of a sire 
charging a service fee, in order to have a lien for service upon the offspring 
of any such sire under the provisions of this chapter, shall file a statement, 
verified by oath, to the best of his knowledge and belief, with the commissioner 
of agriculture and labor, giving the name, age, description and pedigree or 
breeding of such sire, so far as known, as well as the terms and conditions 
upon which he is advertised for service. [R. C. 1905, § 6267; 1899, ch. 146, 
§1;R. C. 1899, § 4816.] 

§ 6848. Certificate of commissioner of agriculture. Filing and posting. The 
commissioner of agriculture and labor, upon receipt of the statement specified 
in the last section, shall issue a certificate to the owner thereof, who shall 
file a eopy of such certificate with the register of deeds of the county or 
counties in which such sire shall stand for service, and copies of such certifi- 
cate shall also be posted conspicuously in all places where such sire shall 
stand for service, which certificate shall state the name, age, description, 
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pedigree and ownership of such sire and the terms and conditions upon which 
the sire is advertised for service. Such certificate shall be procured and filed 
prior to the service of such sire, and all certificates procured and posted 
according to this section shall be operative as long as the terms and conditions 
remain the same. The original certificate shall follow the sire in all changes 
of ownership and all transfers shall be recorded in the office of the commis- 
sioner of agriculture and labor and a bill of sale filed with the register of deeds 
as is provided for the filing of the original certificate, and that the provisions 
of this chapter so far as relates to the filing of the statement aforesaid have 
been complied with, and the commissioner of agriculture and labor shall have 
the power to charge one dollar for each certificate and recording thereof, and 
twenty-five cents for all copies of certificates, and twenty-five cents for filing 
certificate with register of deeds, and twenty-five cents for recording each 
transfer. [R. C. 1905, § 6268; 1899, ch. 146, § 2; BR. C. 1899, § 4817.] 

§ 6849. Procedure to obtain lien. The owner of any sire receiving such 
certificate shall have a lien upon the offspring of such sire and upon the female 
served, upon filing at any time within eight months after the service, in the 
office of the register of deeds of the county in which such female is kept at 
the time of service, a statement of the account thereof together with a descrip- 
tion of the female served. Such lien shall exist for a period of three years 
from the date of filing the statement and shall have priority over all other 
liens and incumbrances upon the offspring and the female served. ([R. C. 
1905, § 6269; 1899, ch. 146, § 3; R. C. 1899, § 4818.] 

§ 6850. Foreclosure. After the expiration of nine months from the filing 
of the lien, or at any time after an attempt shall be made to dispose of the 
female, or remove her from the county, the lien may be enforced by a sale 
of the property covered thereby, upon the notice and in the manner provided 
for the foreclosure of mortgages upon personal property and the cost and 
fees for such foreclosure shall be the same as are provided in section 8132 
of the code of civil procedure. ([R. C. 1905, § 6270; 1899, ch. 146, § 4; R. C. 
1899, § 4819.] 


CHAPTER 96. 
SEED LIEN. 


§ 6851. Seed liens, who may have. Any person who shall furnish to 
another seed to be sown or planted on the lands owned or contracted to be 
purchased, used, occupied or rented by him, shall upon filing the statement 
provided for in the next section, have a lien upon all the crop produced from 
the seed so furnished, to secure the payment of the purchase price thereof. 
[R. C. 1905, § 6271 ; 1887, ch. 150, § 1; R. C. 1895. § 4820; 1901, ch. 181.] 

Necessary averments of complaint. Lavin v. Bradley, 1 N. D. 291, 47 N. W. 384; First 
ioe meres v. Elevator Co., 10 S. D. 167, 72 N. W. 402; Joslyn v. Smith, 2 N. D. 53, 49 
Enforcement; right of possession. Black v. Elevator Co., 7 N. D. 129, 73 N. W. 90. 

§ 6852. Procedure to obtain lien. Any person entitled to a lien under this 
chapter shall within thirty days after the seed is furnished file in the office 
of the register of deeds of the county in which the seed is to be sown or 
planted a statement in writing, verified by oath, showing the kind and quantity 
of seed, its value, the name of the person to whom furnished and a description 
of the land upon which the same is to be or has been planted or sown. Unless 
the person entitled to the lien shall file such statement.within the time afore- 
said he shall be deemed to have waived his right thereto. [R.C. 1905, § 6272; 
1887, ch. 150, § 3; R. C. 1895, § 4821.] 

The “account in writing” must embrace description of land on which seed has been 
or is to be planted. Omission of description is fatal to the lien. Lavin v. Bradley, 
1 N. D. 291, 47 N. W. 384. 

One furnishing seed grain is entitled to lien for full price thereof although only part 
of seed is sown. Schlosser v. Moores, 16 N. D. 185, 112 N. W. 78. 
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Description of land in seed lien may include more than one tract and quantity 
include seed for all. Schouweiler v. McCaull, 18 8. D. 70, 99 N. W. 95. 

§ 6853. Priority. The lien given by this chapter shall, as to the crops 
covered thereby, have priority over all other liens and incumbrances thereon, 
except liens given by chapter 97. [R. C. 1905, § 6273; 1887, ch. 150, § 2; R. C. 
1895, § 4822.] 


CHAPTER 97. 
THRESHING LIEN. 


§ 6854. Who may have. Any owner or lessee of a threshing machine who 
threshes grain for another therewith shall, upon filing the statement provided 
for in the next section, have a lien upon such grain for the value of his services 
in threshing the same from the date of the commencement of the threshing, 
[R. C. 1905, § 6274; 1889, ch. 88, §1; RB. C. 1895, § 4823.] 

Proof necessary to establish lien. Martin v. Hawthorne, 5 N. D. 66, 63 N. W. 893, 
Not unconstitutional as depriving grain buyer of property without due process of law. 
Hahn v. Sleepy Eye Mill Co., 21 B. D. 324, 112 N. W. 843. 

§ 6855. Procedure to obtain lien. Any person entitled to a lien under this 
chapter shall, within thirty days after the threshing is completed, file in the 
office of the register of deeds of the county in which the grain was grown a 
statement in writing, verified by oath, showing the amount and quantity of 
grain threshed, the price agreed upon for threshing the same, the name of the 
person for whom the threshing was done and a description of the land upon 
which the grain was grown. Unless the person entitled to the lien shall file 
such statement within the time aforesaid he shall be deemed to have waived 
his right thereto. [R. C. 1905, § 6275; 1889, ch. 88, § 2; R. C. 1895, § 4824.] 

Only owner and operator entitled to lien; notice must contain description of land. 


Parker v. First Nat. Bank, 3 N. D. 87, 54 N. W. 313; Anderson v. Alseth, 6 S. D. 566, 
62 N. W. 435; Martin v. Hawthorn, 3 N. D. 412, 57 N. W. 87. 
Quantity of each grain threshed need not be stated in thresher’s lien, when total 
re stated. Mitchell v. Monarch Elevator Co., 15 N. D. 495, 107 N. W. 1085, 11 A. & E. 
n. Cas. 1001. 


Lien must be executed in duplicate and filed in both counties, where grain is grown 
in two counties. Gorthy v. Jarvis, 15 N. D. 509, 108 N. W. 39. 


Failure to set forth “the amount and quantity of grain threshed” in statement 

a with clerk of court fatal to lien. Moher v. Rasmusson, 12 N. D. 71, 95 N. W. 

_ § 6856. Priority. Such lien shall have priority over all other liens and 

incumbrances upon such grain. [R. C. 1905, § 6276; 1889, ch. 88, § 2; 1890, 
ch. 87, § 1; R. C. 1895, § 4825.] 


CHAPTER 98. 
FARM LABORER’S LIEN. 


§ 6857. Who may have. Any person who performs services for another 
in the capacity of farm laborer between the first day of April and the first 
day of December in any year, shall have a lien on all crops of every kind 
grown, raised or harvested by the person for whom the services were per- 
formed during said time as security for the payment of any wages due or 
owing to such persons for services so performed, and said lien shall have 
priority over all other liens, chattel mortgages or incumbrances, excepting, 
however, seed grain and threshers’ liens; provided, that the wages for which 
a lien may be obtained must be reasonable and not in excess of that which 
is usually charged for the same kind of work in the locality where the labor 
is performed; provided. further, that in case any such person without cause 
quits his employment before the expiration of the time for which he is 
employed, or if he shall be discharged for cause, then he shall not be entitled 
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ce ey as herein provided. [R. C. 1905, § 6277; 1895, ch. 63, § 1; R. C. 1899, 
Female cook on farm is not entitled to lien for wages. Lowe v. Abrahamson, 18 N. D. 
182, 19 L.R.A.(N.S.) 1039, 119 N. W. 241. 
As to whether woman employed on farm as domestic was farm laborer and entitled 
to lien for wages. Mead v. First Nat. Bank, 24 N. D. 12, 188 N. W. 365. 
gaye is a “farm or agricultural” laborer within statute giving lien. 19 L.R.A.(N.B.) 


§ 6858, How lien obtained. In order to acquire a lien, as specified in the 
preceding section, the person performing such services shall within thirty 
days after the services are fully performed, file in the office of the register 
of deeds of the county in which any of the real estate is situated on which 
any crop 1s grown, on which a lien is claimed, an affidavit and notice, setting 
forth the terms of the employment, the name of the employer, the time when 
the services were commenced and when ended, the wages agreed upon, if any, 
and if not agreed upon, then the reasonable value of the same, the terms of 
payment, if any, and a description of the real estate on which any crop is 
grown, or has been grown, or harvested, on which a lien is claimed, the amount 
paid him, if any, and the amount remaining unpaid, and that said laborer 
claims a lien for the same. ([R. C. 1905, § 6278; 1895, ch. 63, § 2; R. C. 1809, 
§ 4827; 1901, ch. 87.] 

§ 6859. Duty of register. It shall be the duty of the register of deeds to 
file and enter said affidavit and notice in the manner required by law for 
filing and entering chattel mortgages, entering employers as mortgagors and 
laborers as mortgagees, and he shall be entitled to a fee of ten cents for filing 
the same. [R. C. 1905, § 6279; 1895, ch. 63, § 3; R. C. 1899, § 4828.] 

§ 6860. Penalty for disposing of property covered by. If the person for 
whom such services were performed fails to pay for the same when due, or if 
he shall sell, conceal or dispose of the property covered by said lien or any 
part thereof, then the owner of such lien shall have the right to take full and 
absolute possession of all the property covered by such lien and sell the same 
in the same manner and upon the notice provided by law for the foreclosure 
of chattel mortgages and the cost and fees for foreclosing shall be the same. 
[R. C. 1905, § 6280; 1895, ch. 63, § 4; R. C. 1899, § 4829.] 


CHAPTER 99. 
OTHER LIENS. 


§ 6861. Vendor’s lien on realty. One who sells real property has a special 
or vendor’s lien thereon, independent of possession, for so much of the price 
as remains unpaid and unsecured otherwise than by the personal obligation 


of the buyer. [RB. C. 1905. § 6281; Civ. C. 1877, § 1801; R. C. 1899, § 4830.] 

cal oo of real estate has vendor’s lien thereon. Bray v. Booker, 6 N. D. 526, 
72 N. W. 933. 

eer lien waived by taking collateral security. Bray v. Booker, 8 N. D. 347, 
79 N. W. 293. 

Vendor’s lien for unpaid purchase money. 4 Am. St. Rep. 704; 36 Am. St. Rep. 174. 

The right of a vendor of real estate, upon purchaser’s refusal to perform, to resell at 
latter’s risk and hold him liable for deficiency. 8 L.R.A.(N.S.) 137. 

Effect of statutory bar of action for purchase money on right to enforce vendor’s 
lien. 39 L.R.A.(NS.) 1171; 31 Am. Rep. 41; 95 Am. St. Rep. 663. 

Deficiency decree in action to foreclose vendor’s lien. 13 L.R.A.(NS.) 874. 

Vendor’s lien on superstructure on railroad right of way. 66 L.R.A. 44. 

Effect of payment by volunteer or stranger. 23 L.R.A. 130. 

Agreement for support in consideration of conveyance as basis for equitable lien. 
13 L.R.A.(N.S.) 725; 28 L.R.A.(N.S.) 607. 

Vendor’s lien as affecting sole and unconditional ownership. 7 L.R.A.(N.S.) 627. 

Priority of vendor’s lien as against purchaser at judicial sale. 21 L.R.A. 39. 

Is money loaned to improve land part of eee price within the rule that a 
purchase money lien takes priority over homes rights. 41 L.R.A.(NS.) 89. 

Rights of seller of fixtures, retaining title thereto or a lien thereon, as against lien 
of vendor of realty. 1 B. R. C. 670. 
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Remedies for enforcing lien of vendor. 17 Am. St. Rep. 233. 

As to similar provision in Cal. Civ. Code, § 3046, see Avery v. Clark, 87 Cal. 619, 
22 Am. St. Rep. 272, 25 Pac. 919; Gessner v. Palmateer, 89 Cal. 89, 13 L.R.A. 187, 
24 Pac. 608, 26 Pac. 789; Claiborne v. Castle, 98 Cal. 30, 32 Pac. 807. 

§ 6862. When lien waived. When a buyer of real property gives to the 
seller a written contract for payment of all or part of the price, an absolute 
transfer of such contract by the seller waives his lien to the extent of the sum 
payable under the contract, but a transfer of such contract in trust to pay 
debts and return the surplus is not a waiver of the lien. [R. C. 1905, § 6282; 


Civ. C. 1877, § 1802; R. C. 1899, § 4831.] 
Waiver of vendor’s lien. 137 Am. St. ae 185; 12 Am. Dec. 262; 28 Am. Dec. 199. 
——by attachment or execution. 50 L.R.A. 717. 
——by acceptance of commercial paper 35 L.R.A.(N8.) 91. 
-———pby joining in mortgage. 35 L.R.A.(N.S.) 348. 
Effect of discharge in b i haf on vendor’s lien. 42 L.R.A.(N.S.) 295. 
As to similar provision in Cal. Civ. Code, § 3047, see Bancroft v. Cosby, 74 Cal. 583, 
16 Pac. 504; Avery v. Clark, 87 Cal. 619, 22 Am. St. Rep. 272, 25 Pac. 919; Gessner 
v. Palmateer, 89 Cal. 89, 13 L.R.A. 187, 24 Pac. 608, 26 Pac. 789; Selna v. Selna, 125 
Cal. 357, 73 Am. St. Rep. 47, 58 Pac. 16. 
§ 6863. Certain liens subject to creditors’ rights. The liens defined in sec- 
tions 6861 and 6865 shall be subject to the rights of subsequent creditors with- 
out notice, or purchasers or incumbrancers in good faith and for value. [R. C. 


1905, + head Civ. C. 1877, § 1803; R. C. 1895, § 4832.] 
to similar provision in Cal. Civ. Code, § 3048, see Selna v. Selna, 125 Cal. 357, 
73 Am. St. Rep. 47, 58 Pac. 16. 
§ 6864. Vendor’s lien on personalty. One who sells personal property has 
a special lien thereon, dependent on possession for its price, if it is in his pos- 
session when the price becomes payable; and may enforce his lien in like 
manner as if the property was pledged to him for the price. [R. C. 1905, 
§ 6284; Civ. C. 1877, § 1804; R. C. 1899, § 4833.] 


te incurred in shipping cattle to market is element of damage in action for 
breach of agreement to buy them. Olson v. Rydl, 25 S. D. 268, 126 N. W. 587. 

Lienor cannot purchase at his foreclosure sale of personal property. Reeves & Co. v. 
Bruening, 16 N. D. 398, 114 N. W. 313. 

Law governing right to vendor’s lien. 64 L.R.A. 831. 

Vendor's lien for purchase price of railroad rails. 66 L.R.A. 44. 

Right of vendor by conditional sale to assert lien on default of payment. 82 L.R.A. 
464, 
“ gre liability of purchaser of personal property which is subject to a lien. 59 

R.A. 737. 

Waiver of seller’s lien by attachment or execution. 50 L.R.A. 714. 

Lien of vendor of personalty. 28 Am. Dec. 694; 83 Am. St. Rep. 451. 

As to similar provision in Cal. Civ. Code, § 3049, see Hewes v. Germain Fruit Co., 
206 Cal. 441, 39 Pac. 853; Eads v. Kessler, 121 Cal. 244, 53 Pac. 656. 

§ 6865. Purchaser’s lien on realty. One who pays to the owner any part 
of the price of real property, under an agreement for the sale thereof, has 
a special lien upon the property, independent of possession, for such part of 
the amount paid as he may be entitled to recover back in case of a failure of 


consideration. [R. C. 1905, § 6285; Civ. C. 1877, § 1805; R. C. 1899, § 4834.] 
Lien of vendee. 127 Am. St. Rep. 873. 
As to similar provision in Cal. Civ. Code, § 3050, see Merrill v. Merrill, 103 Cal. 
287, 35 Pac. 768; 37 Pac. 392; Haile v. Smith, 113 Cal. 656, 45 Pac. 872. 

§ 6866. Lien for improvement, carriage, etc., of personalty. Every person 
who, while lawfully in possession of an article of personal property, renders 
any service to the owner thereof by labor or skill employed for the protection, 
improvement, safe keeping or carriage thereof, has a special lien thereon, 
dependent on possession, for the compensation, if any, which is due to him 
from the owner for such service. [R. C. 1905, § 6286; Civ. C. 1877, § 1806; 
R. C. 1899, § 4835. ] 

Right of owner of garage to lien. 1 L.R.A.(N.S.) 240. 
Right of servant to the common-law possessory lien or its statutory substitute for 
services in connection with property. 42 L.R.A.(N.S.) 731. 
Right of one not in the storage business to a common-law lien for storage charge. 
39 L.R.A.(N.S.) 1164. 
Lien of warehouseman. 42 Am, Dec. 257. 
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Lien by cotenant for improvements. 29 L.R.A. 456. 

Lien by cotenant for repairs. 29 L.R.A. 459. 

Express lien for obligation to contribute to cost of party wall. 66 L.R.A. 703, 704. 

Improvement of personal Ney erty at bailee’s request as creating liability against 
bailor of property. 88 L.R.A.(NS.) 97. 

Maritime lien for freight. 70 L.R.A. 358, 368. 

Lien for demurrage. 3 L.R.A.(N.S.) 327. 

Waiver of lien of carrier by attachment or execution. 50 L.R.A. 721. 

Lien of artisans and tradesmen at the common law. 37 Am. Dec. 522. . 

§ 6867. Factor’s lien. A factor has a general lien dependent on possession 
for all that is due to him as such upon all articles of commercial value that 
are intrusted to him by the same principal. [R. C. 1905, § 6287; Civ. C. 1877, 
§ 1807; R. C. 1899, § 4836.] 


Factor’s lien; delivery of possession. Rosenbaum v. Hayes, 5 N. D. 476, 67 N. W. 
951; Rosenbaum v. Hayes, 8 N. D. 461, 79 N. W. 987. 
Factor’s lien; how waived. Rosenbaum v. Hayes, 10 N. D. 311, 86 N. W. 973. 


§ 6868. Banker’s lien. A banker has a general lien dependent on possession 
upon all property in his hands belonging to a customer for the balance due 
to him from such customer in the course of the business. [R. C. 1905, § 6288; 
Civ. C. 1877, § 1808; R. C. 1899, § 4837.] 


Lien of bank on commercial paper in its possession. Bank of Commerce v. Humphrey, 
6S. D. 415, 61 N. W. 444. 


Lien of bank on deposits. 6 L.R.A. 227. 


Lien on commercial paper aaa by bank after it has mingled trust money with 
its own funds. 15 L-R.A.(N.S.) 1100. 


Banker’s lien not founded on contract. 4 Am. St. Rep. 202; 111 Am. St. Rep. 419. 

As to similar provision in Cal. Civ. Code, § 3054, see Anglo-Californian Bank v. 
Grangers’ Bank, 63 Cal. 359. ; 

8 6869. Shipmaster’s lien. The master of a ship has a general lien inde- 

pendent of possession upon the ship and freightage for advances necessarily 

made, or liabilities necessarily incurred by him for the benefit of the ship, 


but has no lien for his wages. [R. C. 1905, § 6289; Civ. C. 1877, § 1809; BR. C. 
1899, § 4838.] 


Contract between master and ship supporting maritime liens. 70 L.R.A. 381. 

§ 6870. Mate and seaman’s lien for wages. The mate and seamen of a 
ship have a general lien independent of possession upon the ship and freight- 
age for their wages, which is superior to every other lien. [R. C. 1905, 
§ 6290; Civ. C. 1877, § 1810; R. C. 1899, § 4839.] 


Contracts with seamen supporting maritime liens. 70 L.R.A. 377. 
Maritime lien for services of pilots 70 L.R.A. 384, 


§ 6871. Officer’s lien in attachment or execution. An officer who levies 

an attachment or execution upon personal property acquires a special lien 
dependent on possession upon such property, which authorizes him to hold 
it until the process is discharged or satisfied, or a judicial sale of the prop- 
erty is had. [R. C. 1905, § 6291; Civ. C. 1877, § 1811; R. C. 1899, § 4840.] 
- § 6872. Innkeeper’s lien. The keeper of any inn or hotel, whether indi- 
vidual, partnership or corporation, shall have a lien on the baggage and other 
property in and about such inn belonging to or under the control of his 
guests or boarders for the proper charges due him from such guests for the 
accommodation, board and lodging, and for all money paid for or advanced 
to them not to exceed the sum of two hundred dollars, and for such other 
extras as are furnished at their request, and said innkeeper or hotel keeper 
shall have the right to detain the baggage and other property until the 
amount of such charges is paid, and such baggage and other property shall 
be exempt from attachment or execution until such innkeeper’s lien and the 
cost of satisfying it are satisfied. (1913, ch. 183, § 5; R. C. 1905, § 6292; 
Civ. C. 1877, § 1062; R. C. 1895, § 4841.] 


Innkeeper has no lien on property leased of third person and brought to and left 


at hotel by guest. McClain v. Williams, 11 S. D. 227, 76 N. W. 930, 49 L.R.A. 610, 74 
Am. St. Rep. 791. , ~ 


Innkeeper’s lien. 21 L.R.A. 229; 107 Am. St. Rep. 868, 
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after giving ten aeY8” notice of the time and place of sale in a newspaper 
of sac FG an tHE county where the inn or hotel is situated, and also by 
mailing a copy of 8Ach notice addressed to said guest or boarder at the place 
of residence registered by him in the register of such inn or hotel. [1913, 

ch. 183, § 6.] : oa 

§ 6874. Disposal of property sold for innkeeper’s lien. And after satisfying 
the lien and any costs that may accrue, any residue remaining shall, on 
demand within six months, be paid such guest or boarder, and if not so 
demanded within six months from date of such sale, such residue shall be 
deposited by such innkeeper or hotel keeper, with the treasurer of the county 
in which the inn or hotel is situated, together with a statement of the inn- 
keeper’s claim and the cost of enforcing same, a copy of the published notice, 
and of the amounts received for the goods sold at said sale; said residue shall 
by said county treasurer be credited to the general revenue fund for said 
county, subject to a right of said guest or boarder, or his representative, to 
reclaim at any time within three years of the date of deposit with said 
treasurer. (1913, ch. 183, § 7.] 

§ 6875. Attorney’s lien. An attorney has a lien for a general balance of 
compensation in and for each case upon: 

1, Any papers belonging to his client which have come into his hands in 
the course of his professional employment in the case for. which the lien is 
claimed. 

2. Money in his hands belonging to his client in the case. 

3. Money due his client in the hands of the adverse party, or attorney of 
such party, in an action or proceeding in which the attorney claiming the lien 
was employed from the time of giving notice in writing to such adverse 
party or the attorney of such party, if the money is in the possession or under 
the control of such attorney, which notice shall state the amount claimed 
and in general terms for what services. 

4. After judgment in any court of record such notice may be given and 
the lien made effective against the judgment debtor by entering the same 
in the judgment docket opposite the entry of the judgment. [R. C. 1905, 
§ 6293; R. C. 1899, § 4842.] 

Entry of notice is notice to none except judgment debtor. Clark v. Sullivan, 3 N. D. 
280, 55 N. W. 733. 

Attorney must show Par sty in course of professional employment to establish lien. 
Winans v. Grable, 18 S. D. 182, 99 N. W. 1110. 

Lien attaches not only to juceme}, but to cause of action on bond on appeal there- 
from. Leighton v. Serveson, 8 S. D. 350, 66 N. W. 938. 

Lien cannot be defeated pa judgment debtor’s right of set-off. Hroch v. Aultman & 
Tavior Co., 3 S. D. 477, 54 N. W. 269. 

Lien is dormant until actively asserted. Pirie v. Harkness, 3 8. D. 178, 52 N. W. 
581; Hroch v. Aultman & Taylor Co., 3 8. D. 477, 54 N. W. 269. 

Judgment on appeal for costs against plaintiff may be set off pro tanto inst a 
similar judgment in the same action in plaintiffs favor, regardless of lien. Lindsay 
v. Pettigrew, 8 S. D. 244, 66 N. W. 321. 

Liens of attorneys. 31 Am. Dec. 755; 51 Am. St. wie 251. 

Attorney’s lien on cause of action for tort. 3 L.R.A.(N.S.) 379. 

Attorney’s lien on fund in bastardy proceedings. 11 L.R.A.(N.S.} 630. 

Effect of agreement giving attorney employed oe personal representative lien on 
subject-matter in litigation on liability of estate to him. 25 L.R.A.(N.S.) 75. 

Right of attorney. under local statute, to a lien upon a in the hands of an 
adverse party to a suit in proceeding in another state. 31 L.R.A.(N.S.) 1215. 

Right of attorney who takes case on contingent fee or for certain percentage to 
implied or equitable lien on fund recovered. 27 L.R.A.(NS.) 634. 

Constitutionality of statutes pros for attorneys’ liens. 40 L.R.A.(N.S.) 529. 


Dismissal of suit to defeat attorney's lien or claims to compensation. 5 L.R.A.(NS.) 
890. 
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Waiver of attorney's lien by taking security. 2 B. R. C. 58. 
Assignment of judgment to attorney defeating lien. 23 L.R.A. 339. 
Assignment of judgment as affecting attorney’s lien thereon. 37 L.R.A.(N.S.) 226. 
§ 6876. Release by bond. Any person interested may release such lien 
by executing a bond in a sum double the amount claimed, or in such sum 
as may be fixed by a judge, payable to the attorney with security to be 
approved by the clerk of the court, conditioned to pay the amount finally 
due the attorney for his services, which amount may be ascertained by suit 
on the bond. Such lien will be released unless the attorney within ten days 
after demand therefor, furnishes any party interested a full and complete 
bill of particulars of the services and amount claimed for each item or 
written contract with the party for whom the services were rendered. [R. C. 


1905, § 6294; R. C. 1899, § 4843.] 
n judgment releasing ’attorney’s lien on judgment on giving of bond for payment 


thereof. Mosteller v. Holborn, 21 S. D. 547, 114 N. W. 

§ 6877. Lien for repairs of personalty. Any blacksmith or machinist 
having an established place of business within the state who makes, alters 
or repairs any engine, threshing machine or well machine at the request 
of the owner or legal possessor of the property, shall have a lien upon the 
same for his reasonable charges for work done and materials furnished, 
until the charges are paid, and said lien shall have priority over all other 
liens, chattel mortgages or incumbrances against said personal property; 
provided, however, that any person entitled to a lien, under this section, 
shall, within thirty days after materials are furnished or labor performed 
in altering or repairing such personal property, file in the office of the 
register of deeds of the county a statement in writing, verified by oath, 
showing the labor performed, materials furnished, the price agreed on for 
the same, if no price is agreed on then state the reasonable value thereof, 
the name of the person for whom the work or labor was performed, or to 
whom materials were furnished, or both, and descriptions of the property 
upon which the lien was claimed; provided, that when the person retains 
possession of this property so altered or repaired no statement is required 
to be filed as above provided; provided, that if any person makes, alters or 
repairs more than one article of personal property for the same owner or 
legal possessor thereof, he may include all such articles of personal prop- 
erty so made, altered or repaired, within thirty days preceding the filing 
thereof, in the same statement, and the statement so made shall have the 
same force and effect as to each article enumerated therein as though a 
separate statement had been filed for each of said articles so made, altered 
or repaired. Unless the person entitled to said lien shall file such statement 
within the time aforesaid, he shall be deemed to have waived his right 
thereto; provided, further, that the person holding such lien on property 
that has been previously incumbered by mortgage, before the foreclosure 
of same, shall give to the record holder of such mortgage twenty days’ 
notice in writing of his intention to foreclose said lien before beginning 
action or proceedings for foreclosure of the same, which notice may be 
served by sending same in a registered letter addressed to such lien holder 
at his last known post office address; and provided, further, that the holder 
of any mortgage against property on which the lien herein provided for, 
shall have been filed, may at any time previous to sale, pay off the amount 
due on such lien, the holder thereof shall assign the same to such person 
and thereafter he shall be entitled to all the rights that the person filing 
said lien would have been had the same not been paid. [1907, ch. 168; RB. C. 
1905, § 6295; Civ. C. 1877, § 1814; R. C. 1895, § 4844.) 


Mechanic’ 8 lien for repairs properly. perfected superior to prior mortgage lien. Gaar, 
Scott & Co. v. Clements, 4 N. D. 559, 62 N. W. 640. 

Mechanic’s lien for repair of engine. Gaar, Scott & Co. v. Clemente, 4 N. D. 559, 62 
N. W. 640; Burdick v. Marshall, 8 8. D. 308, 66 N. W. 462. 
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CHAPTER 100. 
FILING AND FORECLOSING LIENS ON PERSONAL PROPERTY. 


§ 6878. Liens foreclosed, how. Upon default being made in the payment 


of a debt secured by a lien upon personal property, such lien may be fore-— 


closed upon the notice, and in the manner provided for the foreclosure of 
mortgages upon personal property, and the holder of such lien shall be 
entitled to the possession of the property covered thereby for the purpose 
of foreclosing the same. The costs and fees for such foreclosure shall be the 
Same as are provided in section 8132. A report of such foreclosure shall be 
made in the manner set forth in section 8128; provided, that when the lien 
has not been filed in the office of any register of deeds, then a report of 
such sale shall be filed in the office of the register of deeds of the county 
wherein the property is sold. Such liens may also be foreclosed by action 
as provided in chapter 29 of the code of civil procedure. [R. C. 1905, § 6296; 
R. C. 1895, § 4845; 1903, ch. 120. 


Report of sale on foreclosure to be filed within ten days. Martin v. Hawthorne, 5 
N. D. 66, 63 N. W. 895. 


§ 6879. Duty of register of deeds as to liens filed. It shall be the duty 
of the register of deeds to file and index any statement or lien upon personal 
property, required by law to be filed in his office, the same as a mortgage 
upon personal property, the person filing the lien being treated as mortgagee 
and fhe person against whom the lien is filed as mortgagor. [R. ©. 1905, 
§ 6297; R. C. 1895, § 4846.) 


Lienors are not affected by failure of register to properly number the liens. Schou- 
weiler v. McCaull, 18 S. D. 70, 99 N. W. 95. 


CHAPTER 101. 
DISCHARGE OF LIENS. 


The title of the following section constituting this chapter, as enacted in Laws 1911, 
ch. 178, is as follows: “An act regulating the discharge of liens, not dependent upon 
possession and to provide for the release of liens, filed of record against real property, 

ersonal property, and the giving of an undertaking for the payment thereof.” 


and 

§ 6880. Discharge of record upon notice, affidavit and undertaking. That 
whenever any mechanics’ lien, lien for the service of sires, seed liens, thresh- 
ing lien, farm laborer’s lien, miner’s lien, shall have been heretofore, or 
may be hereafter filed against the real property or personal property of a 
resident of North Dakota, the officer having control of the record of said 
lien shall discharge the same of record by making an entry on the margin 
of the record thereof, as follows: 

‘* Discharged by Undertaking,’’ and the officer shall date and sign the 
discharge, and thereafter said lien shall be void and of no effect. 

Provided, that the owner of said liened real or personal property shall 
first cause to be filed with said officer the affidavit of the owner of said 
property, or the owner of a substantial interest therein, or, of his agent 
or attorney, setting forth an interest in said property, and that the said 
owner has a defense against the collection of said lien, or a part thereof, 
and that there exists a disagreement between the parties affecting the amount 
o validity of said lien, and that the lienor desires a discharge of said lien 
of record. 

Provided, that the owner of said property, or the owner of an interest in 
said property, as aforesaid, shall first file with the officer having control 
of the records of said lien, an undertaking with two sureties thereon, pro- 
viding that the owner of said property, aforesaid, will pay any amount the 
lien claimant shall recover thereon, and all costs, and said sureties shall each 

1620 


— — — ~ ~= 


Stoppage in Transit. CIVIL CODE. §§ 6880-6883 


justify in at least the amount of said lien. The lien claimant, his agent or 
attorney shall be served with a copy of said affidavit, a copy of said under- 
taking and a notice stating the day, hour and place where the application 
will be made for the release of said lien. The lien claimant shall have 
notice of said application to be served in the manner following: If per- 
sonal, there shall be five days’ notice, and the proof of the service of notice 
shall be the same as required of a summons in a civil action. If service be 
made by registered letter, ten days’ notice shall be given from the date of 
mailing of the letter, and the proof of the service by registered letter shall 
be the postmaster’s receipt, and an affidavit showing that a copy of the 
notice, undertaking and affidavit of interest was inclosed in said letter, 
and that the same was properly addressed to the lien claimant, sealed, 
and sufficient postage attached thereto to carry the same to its destination, 
and such service on the agent or attorney of the lien claimant shall be 
sufficient. At the time and place specified in the notice for the hearing, 
the lien claimant, his agent or attorney, may except to the sufficiency of 
the surety, and if an exception be made to the sufficiency of the surety, 
the surety shall justify before the officer named in the original notice, 
and the statute governing justification under bail and arrest shall govern 
the justification of the sureties. If said sureties, or other surety fail to 
justify within ten days from the date named for the hearing of said ap- 
plication, then said application shall be dismissed. If no exception is taken 
to the sufficiency of the surety, or if the surety justify as herein provided, 
and if said officer approve said undertaking, then said lien shall be dis- 
charged of record, as herein provided. 

The officer before whom said proceedings are had shall be entitled to 
charge not exceeding one dollar to be paid in advance by the applicant, 
and if said officer be the clerk of the district court, he shall record the 
notice, affidavit and undertaking in the order book and if the officer be 
the register of deeds, he shall record said notice, affidavit and undertaking 
in his book of miscellaneous records, and certified copies of said documents 
shall be prima facie evidence of the matters therein contained in the courts 
of North Dakota. [1911, ch. 178.] 


CHAPTER 102. 
STOPPAGE IN TRANSIT. 


§ 6881. When authorized. A seller or consignor of property, whose claim 
for its price or proceeds has not been extinguished, may, upon the insol- 
vency of the buyer or consignee becoming known to him after parting with 
the property, stop it while on its transit to the buyer or consignee, and 
resume possession thereof. [R. C. 1905, § 6298; Civ. C. 1877, § 1815; R. C. 
1899, § 4847.] 


Right exists even while goods are in warehouse before delivery. Powell v. McKechnie, 
8 D. 319, 19 N. W. 410. 


Right of stoppage in transitu, when and by whom it may be exercised. 29 Am. Dec. 
884; 19 Am. Rep. 87; 1 Am. St. Rep. 312. 

When right of stoppage in transitu terminates. 60 Am. Rep. 51. 

Waiver of stoppage in transitu by attachment or execution. 50 L.R.A. 721. 

Effect on stoppage in transitu of contract to ship goods f. 0. b. 62 L.R.A. 805. 

Right of stoppage in transitu after reshipment. 34 L.R.A.(N.S.) 31. 


§ 6882. Insolvency defined. A person is insolvent, within the meaning 
of the last section, when he ceases to pay his debts in the manner usual with 
persons of his business, or when he declares his inability or unwillingness to 
do so. [R. C. 1905, § 6299; Civ. C. 1877, § 1816; R. C. 1899, § 4848.] 

§ 6883. When transit ends. The transit of property is at an end when it 
comes into the possession of the consignee, or into that of his agent, unless 
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Negotiable Instruments. - CIVIL CODE. §§ 6886-6887 


5. Where the instrument is addressed to a drawee, he must be named or 
otherwise indicated therein with reasonable certainty. [R. C. 1905, § 6303; 
1899, ch. 113, § 1.] i a 

Innocent purchaser of negotiable municipal bonds may enforce payment. City . 
Pierre v. Dunscomb, 106 Fed. 611, 45 C. é A. 499; Nat. Life Ins. Co. v. Board 0 
Education, 62 Fed. 778, 10 C. C. A. 637; Board of Education v. McLean, 106 Fed. 817, 
45 C. C. A. 658. ° ee 

Affixing corporate seal to corporation’s note does not destroy its negotiability. 
Landauer v. Implement Co., 10 8. B. 205, 72 N. W. 467. 

Implied notice to maker of transfer. Hollinshead v. Stuart & Co., 8 N. D. 35, 77 
N. W. 89, 42 L.R.A. 659. . : 

Township warrants not negotiable instruments. Gilman v. Township of Gilby, 8 
N. D. 627, 80 N. W. 889, 73 Am. St. Rep. 791. | 

City warrants are not negotiable instruments in sense that they are not subject to 
lawful defenses, though in hands of innocent purchasers. Watson v. City of Huron, 
97 Fed. 449, 38 C. C. A. 264; Hubbell v. Town of Custer City, 15 S. D. 55, 87 N. W. 520. 

Conflict of laws concerning negotiability. 91 Am. St. Rep. 718, 733; 61 L.R.A. 205; 
19 L.R.A.(N.8.) 667. Pree 

2. Stipulation for attorney’s fees, though void, does not destroy negotiability. 
Chandler v. Kennedy, 8 S. D. 56, 65 N. W. 439; National Bank v. Feeney, 9 S. D. 550, 
70 N. W. 874, 46 L.R.A. 732. 

- Stipulation for attorney and collection fees destroys negotiability. Garretson v. 

Purdy, 3 D. 178, 14 N. W. 100; First Nat, Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473. 

Promissory note “with exchange and cost of collection” not negotiable. Second 
Nat. Bank v. Basuler, 65 Fed. 58, 12 C. C. A. 517. ; 

Provision for payment of exchange destroys negotiability. Flagg v. School District, 
4.N. D. 30, 58 N. W. 499, 25 L.R.A. 363. 

Provision for payment of costs renders note nonnegotiable. Johnson v. Schar, 9 
8. D. 536, 40 N. W. 838. 

Stipulation for discount fee paid before due makes note nonnegotiable. Nat. Bank 
v. Feeney, 12 8. D. 156, 80 N. W. 186, 76 Am. St. Rep. 594, 46 LJR.A. 732. ; 

Negotiability not affected by provision for additional rate of interest after maturity. 
Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859; Hollinshead v. 
Stuart, 8 N. D. 35, 77 N. W. 89. 

Note “with interest from date until paid at ten per cent, eight if arg when due,” is 
not negotiable. Hegeler v. Comstock, 1 S. D. 138, 45 N. W. 331, 8 L.R.A. 393. 

Note is not negotiable which contains the following provision: “ Payee’s ownership 
of ted account of which this note is given, the account thereof, and the contract 
conditions of original sale, are not affected by accepting this note until receipt of full 
emount due thereon.” Fleming v. Sherwood, 24 N. D. 144, 43 L.R.A.(N.S.) 945, 139 

. W. 101. 

Unconditional promise to pay is essential to negotiable instruments. 42 Am. Rep. 
366. 

Negotiability as affected by provision for discount in event of payment before 
maturity. 40 L.R.A.(N.S.) 177. 

Payments indorsed on note as affecting negotiability. 38 L.R.A. 823. 

3. Negotiability of note unaffected by provision waiving notice of protest and con- 
senting to extension of time. First Nat. Bank v. Buttery, 17 N. D. 326, 16 L.R.A.(N.S.) 
878, 116 N. W. 341, 17 A. & E. Ann. Cas. 52. 

Negotiability as affected by uncertainty of time of maturity. 1 L‘R.A.(N.S.) 1120. 

——as affected by provision permitting extension of time. 16 L.R.A.(N.S.) 878; 33 
L.R.A.(N.S.) 738. | 

Provision for renewal as affecting negotiability. 31 L.R.A. 234. 

_ Provision accelerating maturity. 35 L.R.A.(N.S.) 390. 

Negotiability of note payment of which depends on termination of life. 27 
L.R.A.(N.S.) 1017. 

4. Promissory note not negotiable unless payable to order or to bearer. Searles v. 
Seipp, 6 S. D. 472, 61 N. W. 804. 

§ 6887. Sum payable within the meaning of this chapter. The sum payable 
is @ Sum certain within the meaning of this chapter, although it is to be paid: 

1. With interest; or 

2. By stated installments; or 

3. By stated installments, with a provision that upon default in payment 
of any installment or of interest, the whole shall become due; or 

4. With exchange, whether at a fixed rate or at the current rate; or, 

5. With costs of collection or an attorney’s fee, in case payment shall not 


be made at maturity. [R. C. 1905, § 6304; 1899, ch. 113, § 2.] 
4. Provision for exchange as affecting negotiability. 27 L.R.A. 222. 
5. Effect of provision for attorney’s fee on negotiability. 21 Am. Rep. 212. 
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Effect of stipulation for attorney’s fees in mortgage n negotiability of note secured 
thereby. 26 L.R.A.(N.S.) 217. ~ ery one a 


§ 6888. Unqualified order or promise to pay. An unqualified order or 
promise to pay is unconditional within the meaning of this chapter, though 
coupled with: 

1. An indication of a particular fund out of which reimbursement is to be 
made, or a particular account to be debited with the amount; or 

2. A statement of the transaction which gives rise to the instrument. 

But an order or promise to pay out of a particular fund is not conditional. 
[R. C. 1905, § 6305; 1899, ch. 113, § 3.] 

ae ity of note payable out of particular fund. 35 L.R.A. 647; 8 L.R.A.(N.S8.) 

§ 6889. Payable at determinable future time. An instrument is payable 
at a determinable future time, within the meaning of this chapter, which is 
expressed to be payable: 

1. At a fixed period after date or sight; or 

2. On or before a fixed or determinable future time specified therein; or 

3. On or at a fixed period after the occurrence of a specified event, which 
is certain to happen, though the time of happening be uncertain. 

An instrument payable upon a contingency is not negotiable, and the 
happening of the event does not cure the defect. [R. C. 1905, § 6306; 1899, 


ch, 113, § 4. 
2. Sots payable on or before certain date is regarded as payable on date named. 
State ex rel. Bithulitic & Contracting Co. v. Murphy, 20 N. D. 427, 128 N. W. 303. 
Negotiability of note payment of which depends on termination of life. 27 
LJR.A.(N.S.) 1017. 

§ 6890. When not negotiable. An instrument which contains an order 
or promise to do any act in addition to the payment of money is not nego- 
tiable. But the negotiable character of an instrument otherwise negotiable 
is not affected by a provision which: 

1. Authorizes the sale of collateral securities in case the instrument be 
not paid at maturity; or 

2. Authorizes a confession of judgment if the instrument be not paid at 
maturity ; or 

3. Waives the benefit of any law intended for the advantage or protection 
of the obligor; or 

4. Gives the holder an election to require something to be done in lieu of 
payment of money. 

But nothing in this section shall validate any provision or stipulation other- 
wise illegal. [R. C. 1905, § 6807; 1899, ch. 118, § 5.] 

1. Recital in note as to security as affecting negotiability. 32 L.R.A.(N.S.) 858. 

§ 6891. Validity and negotiable character. The validity and negotiable 
character of an instrument are not affected by the fact that: 

1. It is not dated; or 

2. Does not specify the value given, or that any value has been given 
therefor; or 

3. Does not specify the place where it is drawn or the place where it is 
payable; or 

4. Bears a seal; or 

5. Designates a particular kind of current money in which payment is to 
be made. 

But nothing in this section shall alter or repeal any statute requiring in 
certain cases the nature of the consideration to be stated in the instrument. 
[R. C. 1905, § 6308; 1899, ch. 113, § 6.] 

Reservation of title of property as affecting negotiability of note for purchase price. 


43 L.R.A. 277; 43 L.R.A.(N.S.) 945. 
Reference to extrinsic agreement as affecting negotiability. 30 L.R.A.(N.S.) 40. 


§ 6892. Payable on demand. An instrument is payable on demand: 
1. Where it is expressed to be payable on demand, or at sight, or on 


presentation ; or 
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2. In which no time for payment is expressed. 
Where an instrument is issued, accepted or indorsed when overdue, it is, 
as regards the person so issuing, accepting or indorsing it, payable on demand. 


[R. C. 1905, § 6309; 1899, ch. 113, § 7.] 
As to negotiability of instrument "in which no time for payment is expressed. First 
Nat. Bank v. Buttery, 17 N. D. 326, 16 L.R.A.(N.S.) 878, 116 N. W. 341, 17 A. & E. 
Ann. Cas. 52. 


§ 6893. Payable to order. The instrument is payable to order where it 
is drawn payable to the order of a specified person or to him or his order. 
It may be drawn payable to the order of: 

1. A payee who is not maker, drawer or drawee; or 

2. The drawee or maker; or 

3. The drawee; or 

4. Two or more payees jointly; or 

5. One or some of several payees; or 

6. The holder of an office for the time being. 

Where the instrument is payable to order the payee must be named or 
otherwise indicated therein with reasonable certainty. [R. C. 1905, § 6310; 
1899, ch. 113, § 8.] 

§ 6894. Payable to bearer. The instrument is payable to bearer: 

1. When it is expressed to be so payable; or 

2. When it 1s payable to a person named therein or bearer; or 

3. When it is payable to the order of a fictitious or nonexisting person, 
and such fact was known to the person making it so payable; or 

4, When the name of the payee doés not purport to be the name of any 
person ; or 

5. When the only or last age is an indorsement in blank. ([R. C. 
1905, § 6311; 1899, ch. 113, § 9.] 

§ 6895. Instrument need not follow language of chapter. The instrument 
need not follow the language of this chapter, but any terms are sufficient 
which clearly indicate an intention to conform to the requirements thereof. 
[R. C. 1905, § 6312; 1899, ch. 113, § 10.] 

§ 6896. Where instrument is dated. Where the instrument or an ac- 
ceptance or any indorsement thereon is dated, such date is deemed prima facie 
to be the true date of the making, drawing, acceptance or indorsement as 
the case may be. [R. C. 1905, § 68138; 1899, ch. 113, § 11 

§ 6897. When instrument is not invalid. The instrument is not invalid for 
the reason only that it is ante-dated or post-dated, provided this is not done 
for an illegal or fraudulent purpose. The person to whom an instrument 
so dated is delivered acquires the title thereto as of the date of delivery. 
[R. C. 1905, § 6314; 1899, ch. 113, § 12.] 

§ 6898. Undated instruments. Where an instrument expressed to be pay- 
able at a fixed period after date is issued undated, or where the acceptance 
of an instrument payable at a fixed period after sight is undated, any holder 
may insert therein the true date of issue or acceptance, and the instrument 
shall be payable accordingly. The insertion of a wrong date does not avoid 
the instrument in the hands of a subsequent holder in due course; but as to 
him, the date so inserted is to be regarded as the true date. [R. C. 1905, 


§ 6315; 1899, ch. 118, § 13.] 
Alteration of date to correct mistake. 32 L.R.A.(N.S.) 517. 


§ 6899. Incomplete blank may be filled up. Where the instrument is 
wanting in any material particular, the person in possession thereof has a 
prima facie authority to complete it by filling up the blanks therein. And 
& signature on a blank paper delivered by the person making the signature 
in order that the paper may be converted into a negotiable instrument 
operates as prima facie authority to fill it up as such for any amount. In 
order, however, that any such instrument when completed, may be enforced 
against any person who became a party thereto prior to its completion, it 
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intentional delivery by him is presumed until the 
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~ “eo Pod of 4s <r signatures to bill or note before delivery. 45 L.R.A. 343. 
ee so So 2°, O° Tanguage. Where the language of the instrument is 


os SIS E Ds Kee e@ Fre omissions therein, the following rules of construction 


QO: 9 go payable is expressed in words and also in figures and 
ere spe “ anecy between the two, the sum denoted by the words is the 
BPI pet ict ey i1£ the words are ambiguous or uncertain reference may 
e 38 * ples res to fix the amount. 
aan PO Lo tbe, instrument provides for the payment of interest, without 
ve P®ynere_,. date from which interest is to run, the interest runs from 
2 sgyiné ¢ the instrument, and if the instrument is undated, from the issue 
aate Oo 


thereees, ore the instrument is not dated, it will be considered to be dated 
* the time it was issued. 
as 0 where there is a conflict between the written and printed provisions 

f the instrument, the written provisions prevail. 

Oo ere the instrument is so ambiguous that there is doubt whether it 
>, pill or note, the holder may treat it as either at his election. 

6. Where a signature is so placed upon the instrument that it is not clear 
in what capacity the person making the same intended to sign, he is to be 
deemed an indorser. 

7, Where an instrument containing the words ‘‘I promise to pay ’’ is 
signed by two or more persons, they are deemed to be jointly and severally 
liable thereon. [R. C. 1905, § 6319; 1899, ch. 113, § 17.] 

§ 6903. Liability of signer. No person is liable on the instrument whose 
signature does not appear thereon, except as herein otherwise expressly 
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provided. But one who signs in a trade or assumed name will be liable to 
the same extent as if he had signed in his own name. [R. C. 1905, § 6320; 
1899, ch. 113, § 18.] 

§ 6904. Signature may be made by agent. The signature of any party 
may be made by a duly authorized agent. No particular form of appointment 
is necessary for this purpose; and the authority of the agent may be estab- 


lished as in other cases of agency. [R. C. 1905, § 6321; 1899, ch. 113, § 19.] 
Pr caaied of principal on negotiable paper executed by an agent. 21 L.R.A.(N.S.) 


Payment by principal of previous drafts drawn upon him by his agent without 
 Cireguitaness SiMelat uy ont one taking paper fear cuarliag abel 
LRA(NS) 365. p ng paper from guardian on inquiry. 29 

§ 6905. Additions to signatures. Where the instrument contains or a 
person adds to his signature words indicating that he signs for or on behalf 
of a principal, or in a representative capacity, he is not liable on the instru- 
ment if he was duly authorized; but the mere addition of words describing 
him as an agent, or as filling a representative character, without disclosing 
his principal, does not exempt him from personal liability. [R. C. 1905, 
§ 6322; 1899, ch. 113, § 20.] 

Liability of one who signs note as indorser adding words indicating representative 
capacity to his signature. 42 L.R.A.(N.S.) 25, 28, 32. 

§ 6906. ‘‘ Procuration.’’ A signature by ‘‘ procuration ’’ operates as notice 
that the agent has but a limited authority to sign, and the principal is bound 
only in case the agent in so signing acted within the actual limits of his 
authority. [R. C. 1905, § 6323; 1899, ch. 118, § 21.] 

§ 6907. Indorsement by corporation. The indorsement or assignment of 
the instrument by a corporation or by an infant passes the property therein, 
notwithstanding that from want of capacity the corporation or infant may 
incur no liability thereon. [R. C. 1905, § 6324; 1899, ch. 118, § 22.] 

§ 6908. Forged signature. Where a signature is forged or made without 
authority of the person whose signature it purports to be, it is wholly 
inoperative, and no right to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against any party thereto, can be 
acquired through or under such signature, unless the party, against whom 
it is sought to enforce such right, is precluded from setting up the forgery 
or want of authority. [R. C. 1905, § 6325; 1899, ch. 113, § 23.] 

Ratification of forged instrument. 36 L.R.A.(N.S.) 1006. 


Liability of person whose signature is forged on commercial paper. 36 L.R.A. 539. 
Forgery of bill or note by obtaining signature through trick or fraud. 1 L.R.A.(N.8.) 
1075. 


Forgery of renewal obligation as affecting original agreement. 33 L.R.A. 628. 

Liability upon paper given in renewal of forged paper. 23 L.R.A.(N.S.) 1234. 

Forgery of part of signatures of makers or sureties as defense against bona fide 
holder by makers whose signatures were genuine. 13 L.R.A.(N.S.) 426. . 

Right of drawee of forged paper to recover money paid thereon. 10 L.R.A.(N.S.) 
49; 25 L.R.A.(N.S.) 1308; 29 L.R.A.(N.S.) 100. 

Delay in giving notice of forgery as estoppel of true owner to recover against party 
who has paid paper on a forged indorsement. 40 LR.A.(N.S.) 653. 


ARTICLE 2.— CONSIDERATION. 


§ 6909. Consideration. Every negotiable instrument is deemed prima facie 
to have been issued for a valuable consideration; and every person whose 
signature appears thereon to have become a party thereto for value. [R. C. 
1905, § 6326; 1899, ch. 118, § 24.] 


Name of payee on back of note does not prove indorsement. Vickery v. Burton, 6 
N. D. 245, 69 N. W. 193. 

Presumption that indorsement was for valuable consideration. Stone v. Crow, 2 S. D. 
625, 51 N. W. 335. 

Presumption that holder of negotiable paper is indorsee in due course, overcome by 
evidence that instrument was unlawfully put in circulation. Landauer v. Implement Co. 
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’ o= consideration as defense against transferee after maturity. 46 
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se AEE of the consideration. 46 L.R.A.(N.S.) 862. 


| 
\ ai Bote ve ono* oGation party. An accommodation party is one who has 
LN ae an ‘yment as maker, drawer, acceptor or indorser, without re- 
\ S cae sos nerefor, and fer the purpose of lending his name to some 
ue cuoch a person is liable on the instrument to a holder for value, 
\ Z persons, ng such holder at the time of taking the instrument knew him 
\ other jthstern accommodation party. [R. C. 1905, § 6831; 1899, ch. 113, § 29.] 
on 


) t 
io al ts inter se of accommodation parties to commercial paper. 28 L.R.A.(N.8.) 1039. 
Right of accommodation party who is obliged to pay bill or note, to recover from 
‘8 commodated party. 37 L.R.A.(N.S.) 783. 
the vailability of defense of party to accommodation paper as against transferee after 
| maturity. 46 L.R.A. 772. 


Effect of transfer after maturity of accommodation pepe which has been diverted 
from the use for which it was intended by the accommodating party. 11 L.R.A.(N.8.) 


034. 
: Liability of national bank on accommodation guaranty by it. 33 L.R.A.(N.8.) 545. 


ARTICLE 3.— NEGOTIATION. 


§ 6915. Negotiation. An instrument is negotiated when it is transferred 
from one person to another in such manner as to constitute the transferee 
the holder thereof. If payable to bearer it is negotiated by delivery; if 
payable to order it is negotiated by the indorsement of the holder completed 
by delivery. [R. C. 1905, § 6332; 1899, ch. 113, § 30.} 

Injunction against negotiation of note. 28 L.R.A. 57%. 

§ 6916. Indorsements. The indorsement must be written on the instru- 

ment itself or upon a paper attached thereto. The signature of the indorser, 
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without additional words, is a sufficient indorsement. [R. C. 1905, § 6333; 
1899, ch. 113, § 31.] 

To ester negotiability by indorsement, words showing that purpose must be used. 
Merrill v. Hurley, 6 S. D. 592, 62 N. W. 958, 55 Am. St. Rep. 859. 

When payee of negotiable promissory note transfers it by indorsing thereon guaranty 
of payment, purchaser is an indorsee within rule protecting innocent purchaser. Dun- 
ham v. Peterson, 5 N. D. 414, 67 N. W. 293, 36 L.R.A. 232, 57 Am. St. Rep. 556. 

Indorsement of forged instrument as uttering or publishing. 8 L.R.A.(N.S.) 1178. 

Indorser’s duty to see that spaces on commercial paper are filled so as to prevent 
raising. 21 L.R.A.(N.S.) 402. 

Liability for transferring note to bona fide holder eo as to cut off defenses. 27 L.R-A. 
519. 


Assignor of promissory note as indorser. 36 L.R.A. 117. 

Conflict of laws as to validity of transfer of commercial paper. 2 B. R. C. 304. 

What law governs as to sufficiency of indorsement or assignment of bill or note. 
61 L.R.A. 222. 

—as to liability of, and defenses available to, indorser. 61 L.R.A. 212. 

——as to character and liability of irregular indorser. 61 L.R.A. 200; 19 L.R.A.(NS.) 
668. 

Parol evidence to effect of indorsement. 7 Am. St. Rep. 366. 

Admissibility of parol evidence as between indorser and indorsee that unrestricted 
indorsement was made merely to transfer title to the owner. 28 L.R.A.(N.S.) 530. 

Right to show by parol evidence that indorsement unrestricted in form was for 
purpose of collection only. 17 L.R.A.(N.S.) 838. 

ecessity of new consideration to bind third person who. signs as indorser after exe- 

cution and delivery of original note by principal. 44 L:R.A.(N.8S.) 481. 

Right of indorser to offset obligation as against assignee of debt due from him tv 
the principal. 46 L.R.A.(N.S.) 62. 

Are conveyances by indorsers within statute as to fraudulent conveyances. 47 
L.R.A.(N.S.) 321. 

§ 6917. Indorsement of entire instrument. The indorsement must be an 
indorsement of the entire instrument. An indorsement, which purports to 
transfer to the indorsee a part only of the amount payable, or which purports 
to transfer the instrument to two or more indorsees severally, does not 
Operate as a negotiation of the instrument. But where the instrument has 
been paid in part, it may be indorsed as to the residue. [R. C. 1905, § 6334; 
1899, ch. 113, § 32.] 

§ 6918. Special or blank indorsements. An indorsement may be either 
special or in blank; and it may also be either restrictive or qualified, or 
conditional. [R. C. 1905, § 6335; 1899, ch. 113, § 33.] 

Transfer of title to note by indorsement in form of guaranty. 86 L.R.A. 232; 41 
L.R.A.(N.S.) 1009. 

§ 6919. Indorsement in blank. A special indorsement specifies the person 
to whom, or to whose order, the instrument is to be payable; and the in- 
dorsement of such indorsee is necessary to the further negotiation of the 
instrument. An indorsement in blank specifies no indorsee, and an instru- 
ment so indorsed is payable to bearer, and may be negotiated by delivery. 


[B. C. 1905, § 6336; 1899, ch. 118, § 34.] 


Rights of owner of negotiable paper indorsed in blank as against bona fide purchaser 
from one unlawfully in possession thereof. 19 L.R.A.(N.S.) 107. 

Indorsement in blank by a person other than the payee or holder. 89 Am. St. Rep. 
297. 


§ 6920. May convert blank indorsement. The holder may convert a blank 
indorsement into a special indorsement by writing over the signature of the 
indorser in blank any contract consistent with the character of the indorse- 
ment. [R. C. 1905, § 6837; 1899, ch. 118, § 35.] 

4 6921. Restrictive indorsements. An indorsement is restrictive which 
either : 

1. Prohibits the further negotiation of the instrument; or, 

2. Constitutes the indorsee the agent of the indorser; or, 

3. Vests the title in the indorsee in trust for or to the use of some other 
person. But the mere absence of words implying power to negotiate does’ 
not make an indorsement restrictive. [R. C. 1905, § 6338; 1899, ch. 113. § 36.] 
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ment is struck out, and all indorsers subsequent to him, are thereby relieved 
from liability on the instrument. [R. C. 1905, § 6350; 1899, ch. 113, § 48.] _ 

§ 6934. Transfers without indorsement. Where the holder of an instru- 
ment payable to his order transfers it for value without indorsing it, the 
transfer vests in the transferee such title as the transferrer had therein, and 
the transferee acquires, in addition, the right to have the indorsement of the 
transferrer. But for the purpose of determining whether the transferee is 
a holder in due course, the negotiation takes effect as of the time when the 
indorsement is actually made. [R. C. 1905, § 6351; 1899, ch. 113, § 49.] 

§ 6935. May reissue instruments. When an instrument is negotiated back 
to a prior party, such party may, subject to the provisions of this chapter, 
reissue and further negotiate the same. But he is not entitled to enforce pay- 
ment thereof against any intervening party to whom he was personally liable. 
[R. C. 1905, § 6352; 1899, ch. 113, § 50.] 


ARTICLE 4.— RIGHTS OF THE HOLDER. 


_ § 6936. Holder of negotiable note may sue. The holder of a negotiable 
instrument may sue thereon in his own name; and payment to him in due 
course discharges the instrument. [R. C. 1905, § 6853; 1899, ch. 113, § 91.) 

§ 6937. Holder of instrument. Conditions. A holder in due course is a 
holder who has taken the instrument under the following conditions: 

1. That it is complete and regular upon its face. 

2. That he became the holder of it before it was overdue, and without 
notice that it had been previously dishonored, if such was the fact. 

3. That he took it in good faith and for value. 

_ 4. That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person negotiating it. 
[R. C. 1905, § 6354; 1899, ch. 113, § 52.] 

One who takes check for gambling debt is not holder in due course. Drinkall v. 
Movins State Bank, 11 N. D. 10, 57 L.R.A. 341, 95 Am. St. Rep. 341, 88 N. W. 724. 

In determining whether plaintiff is holder in due course of note given to state bank, 
and by it assigned to ita president, relationship of indorsee to payee must be considered 
with and as Supp cmenning negotiable instruments act. McCarty v. Kepreta, 24 N. D. 
395, 48 L.R.A.(N.S.) 65, 139 N. W. 992. 

Bank deemed holder in bad faith where cashier knew that premium note was not 
to be effective until defendant’s application for insurance was accepted. Citizens’ 
State Bank v. Garceau, 22 N. D. 576, 134 N. W. 882. 

Purchaser of two overdue notes secured by chattel mortgage and who takes assignment 
of such mortgage which shows that it is given to secure seven other notes not due, and 
recites that all will become due upon default in payment of any note, is affected with 
notice as to all notes, and takes none of them before maturity. Rowe v. Scott, 28 8. D. 
145, 132 N. W. 695. 

Taking note from maker as constructive notice of the accommodation character of 
an irregular indorsement and lack of authority for such indorsement. 2 L.R.A.(N.S.) 
525. 

Holder of accommodation paper as collateral security as a bona fide holder. $1 
L.R.A.(N.S.) 296. 

§ 6938. Where instrument payable on demand. Where an instrument pay- 
eble on demand is negotiated an unreasonable length of time after its issue, 
the holder is not deemed a holder in due course. [R. C. 1905, § 6355; 1899, 
eh. 113, § 53.] 

Note which is payable on demand, and is purchased over a year after its date, will 
be considered to be overdue when so purchased. McAdam vy. Grand Forks Mercantile 
Co., 24 N. D. 645, 47 L.R.A.(N.S.) 246, 140 N. W. 725. 

§ 6939. Where transferee receives notice. Where the transferee receives 
notice of any infirmity in the instrument or defect in the title of the person 
negotiating the same before he has paid the full amount agreed to be paid 
therefor, he will be deemed a holder in due course only to the extent of the 
amount theretofore paid by him. [R. C. 1905, § 6356; 1899, ch. 113, § 54.] 

Bank deemed holder in bad faith where cashier knew that premiuth note was not 
to be effective until defendant’s application for insurance was accepted. Citizens’ State 
Bank v. Garceau, 22 N. D. 576, 134 N. W. 882. 
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aker of negotiable instruments. The maker of a negotiable instru- 

694? making it engages that he will pay it according to its tenor; and 

pt PY 16 existence of the payee and his then capacity to indorse. [R. C 
wraits £62; 1899, ch. 113, § 60.] 
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or both, according to its tenor, and that if it be dishonored, and the necessary 
proceedings on dishonor be duly taken, he will pay the amount thereof to 
the holder, or to any subsequent indorser who may be compelled to pay it. 
But the drawer may insert in the instrument an express stipulation negativing 
ca his own liability to the holder. ([R. C. 1905, § 6363; 1899, ch. 118, 

§ 6947. Admissions of acceptor. The acceptor by accepting the instrument 
eneeecr that he will pay it according to the tenor of his acceptance; and 
admits: 

1. The existence of the drawer, the genuineness of his signature, and his 
capacity and authority to draw the instrument; and, 

2. The existence of the payee and his then capacity to indorse. [R. C. 1905, 
§ 6364; 1899, ch. 113, § 62.] 

§ 6948. Effect of signature upon an instrument. A person placing his sig- 
nature upon an instrument otherwise than as maker, drawer or acceptor is 
deemed to be an indorser, unless he clearly indicates by appropriate words his 
intention to be bound in some other capacity. [R. C. 1905, § 6365; 1899, 
ch. 1138, § 63.] 

§ 6949. Liability of indorser. When a person, not otherwise a party to an 
instrument, places thereon his signature in blank before delivery, he is liable 
as indorser in accordance with the following rules: 

1. If the instrument is payable to the order of a third person, he is liable 
to the payee and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer or is 
payable to bearer, he is liable to all parties subsequent to the maker or drawer. 

3. If he signs for the accommodation of the payee, he is liable to all parties 
subsequent to the payee. [R. C. 1905, § 6366; 1899, ch. 113, § 64.] 

In case of indorsement of demand note more than one year after its date indorsee 
can recover from indorser only consideration he has actually paid. McAdam v. Grand 
Forks Mercantile Co., 24 N. D. 645, 47 L.R.A.(N.S.) 246, 140 N. W. 725. 

Although parties to note may be cosureties as to payee of note, yet if they are not 
such as between themselves contribution will not lie, under section 6686, Revised Codes. 
Harris v. Jones, 23 N. D. 488, 136 N. W. 1080. 

Character under uniform negotiable instrument law of one who places name on back 
of note prior to or at time of delivery. 14 L.R.A.(N.S.) 842. 

§ 6950. Qualified indorsement, warrants. Every person negotiating an 
instrument by delivery or by a qualified indorsement, warrants: 

1. That the instrument is genuine and in all respects what it purports to be. 

2. That he has good title to it. 

3. That all prior parties had capacity to contract. 

4. That he has no knowledge of any fact which would impair the validity 
of the instrument or render it valueless. 

But when the negotiation is by delivery only, the warranty extends in favor 
of no holder other than the immediate transferee. The provisions of sub- 
division 3 of this section do not apply to persons negotiating public or cor- 
porate securities, other than bills and notes. [R. C. 1905, § 63867; 1899, 
ch. 1138, § 65.] 

§ 6951. Indorsers without qualifications. Every indorser who indorses with- 
out qualification, warrants to all subsequent holders in due course: 

1. The matters and things mentioned in subdivisions 1, 2 and 3 of the next 
preceding section; and, 

2. That the instrument is at the time of his indorsement valid and subsisting. 

And, in addition, he engages that on due presentment, it shall be accepted 
or paid, or both, as the case may be, according to its tenor, and that if it be 
dishonored and the necessary proceedings on dishonor be duly taken, he will 
pay the amount thereof to the holder, or to any subsequent indorser who may 
be compelled to pay it. [R. C. 1905, § 6868; 1899, ch. 113, § 66.] 


Holder of negotiable paper writing above his indorsement contract of guaranty is 
indorser with enlarged liability. Dunham v. Peterson, 5 N. D. 414, 67 N. W. 293, 
36 L.R.A. 232, 57 Am. St. Rep. 556. 
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_ 4 To the person primarily liable on the instrument, or if he is absent or 
inaccessible, to any person found at the place where the presentment is made. 
[R. C. 1905, § 6874; 1899, ch. 118, § 72.] 
ow o. socieney of presentment of note. Nelson v. Grondakl, 13 N. D. 363, 100 
Validity of presentment of bill or note by telephone. 34 L.R.A.(N.S.) 417. 
Presentation and payment through clearing house. 25 L.R.A. 826. 

§ 6958. Payment at proper place. Presentment for payment is made at the 
proper place: 

1. Where a place of payment is specified in the instrument and it is there 
presented. 

2. Where no place of payment is specified but the address of the person 
to make payment is given in the instrument and it is there presented. 

3. Where no place of payment is specified and no address is given and the 
instrument is presented at the usual place of business or residence of the 
person to make payment. 

4, In any other case if presented to the person to make payment wherever he 
can be found, or if presented at his last known place of business or residence. 
[R. C. 1905, § 6875; 1899, ch. 113, § 73.] 

§ 6959. Instrument must be exhibited. The instrument must be exhibited 
to the person from whom payment is demanded, and when it is paid must be 
delivered up to the party paying it. [R.C. 1905, § 6376; 1899, ch. 113, § 74.] 

Necessity of actual presentation of commercial paper to effect its dishonor. 13 
L.R.A.(N.S.) 303. 

§ 6960. Instrument payable at bank. Where the instrument is payable at 
a bank, presentment for payment must be made during banking hours, unless 
the person to make payment has no funds there to meet it at any time during 
the day, in which case presentment at any hour before the bank is closed on 
that day is sufficient. [R. C. 1905, § 6377; 1899, ch. 113, § 75.] 

§ 6961. Where person primarily liable. Where the person primarily liable 
on the instrument is dead, and no place of payment is specified, presentment 
for payment must be made to his personal representative if such there be, and 
if with the exercise of reasonable diligence he can be found. [R. C. 1905, 
§ 6378 ; 1899, ch. 113, § 76.] 

eet aaial and demand of bills and notes in case of death of prior obligor. 23 
Contingency of claim against, as affecting limitation of time for presentation against 
estate of deceased indorser. 58 L.R.A. 87. 

§ 6962. Liability as partners. Where the persons primarily liable on the 
instrument are liable as partners, and no place of payment is specified, pre- 
sentment for payment may be made to any one of them, even though there 
has been a dissolution of the firm. [R. C. 1905, § 6379; 1899, ch. 113, § 77.] 

§ 6963. Liability of persons not partners. Where there are several persons, 
not partners, primarily liable on the instrument, and no place of payment is 
specified, presentment must be made to them all. [R. C. 1905, § 6380; 1899, 
eh. 113, § 78.] 

§ 6964. When presentment for payment not required. Presentment for pay- 
ment is not required in order to charge the drawer where he has no right to 
expect or require that the drawee or acceptor will pay the instrument. [R. C. 
1905, § 6381; 1899, ch. 113, § 79.] 

§ 6965. Charge of indorser. Presentment for payment is not required in 
order to charge an indorser where the instrument was made or accepted for 
his accommodation, and he has no reason to expect that the instrument will be 
paid if presented. [R. C. 1905, § 6882; 1899, ch. 118, § 88.] 

§ 6966. Delay in presentment, when excused. Delay in making present- 
ment for payment is excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to his default, misconduct 
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§ 6975. Notice by holder. The notice may be given by or on behalf of the 
holder, or by or on behalf of any party to the instrument who might be com- 
pelled to pay it to the holder, and who upon taking it up would have a right 
to reimbursement from the party to whom the notice is given. [R. C. 1905, 
§ 6392; 1899, ch. 118, § 90.] 

§ 6976. Notice by agent. Notice of dishonor may be given by an agent 
either in his own name or in the name of any party entitled to give notice, 
whether that party be his principal or not. [R. C. 1905, § 6393; 1899, 
ch. 113, § 91.] 


_Notice of dishonor; agent or subagent may give; notice inures to benefit of all whose 
pene - give notice had not at that time been lost. Ashe v. Beasley, 6 N. D. 191, 
9 N. W. 188. 


§ 6977. Notice on behalf of holder. Where notice is given by or on behalf 
of the holder, it inures for the benefit of all subsequent holders and all prior 
parties who have a right of recourse against the party to whom it is given. 
[R. C. 1905, § 6894; 1899, ch. 113, § 92.] 

§ 6978. In behalf of party, in certain cases. Where notice is given by or 
on behalf of a party entitled to give notice, it inures for the benefit of the 
holder and all parties subsequent to the party to whom notice is given. [R. C. 
1905, § 6395 ; 1899, ch. 113, § 93.] 

§ 6979. In case of dishonored instrument. Where the instrument has been 
dishonored in the hands of an agent, he may either himself give notice to the 
parties liable thereon, or he may give notice to his principal. If he give 
notice to his principal, he must do so within the same time as if he were the 
holder, and the principal upon the receipt of such notice has himself the same 
time for giving notice as if the agent had been an independent holder. [R. C. 
1905, § 6396 ; 1899, ch. 118, § 94.] 

§ 6980. Misdescription does not vitiate. A written notice need not be signed 
and an insufficient written notice may be supplemented and validated by 
verbal communication. A misdescription of the instrument does not vitiate 
the notice unless the party to whom the notice is given is in fact misled thereby. 
[R. C. 1905, § 6397; 1899, ch. 113, § 95.] | 

§ 6981. Written or oral notice. The notice may be in writing or merely 
oral and may be given in any terms which sufficiently identify the instrument, 
and indicate that it has been dishonored by nonacceptance or nonpayment. 
It may in all cases be given by delivering it personally or through the mails. 
[R. C. 1905, § 6398 ; 1899, ch. 113, § 96.] 

§ 6982. Notice of dishonor, to whom given. Notice of dishonor may be 
given either to the party himself or to his agent in that behalf. [R. C. 1905, 
§ 6399 ; 1899, ch. 113, § 97.] 

To whom should notice of protest or nonpayment be piven after appointment of 
receiver, assignee or other representative of insolvent? 61 L.R.A. 900. 

§ 6983. Notice to personal representative. When any party is dead, and 
his death is known to the party giving notice, the notice must be given to a 
personal representative, if there be one, and if with reasonable diligence he 
ean be found. If there be no personal representative, notice may be sent to 
the last residence or last place of business of the deceased. [R. C. 190d, 
§ 6400; 1899, ch. 113, § 98.] 

§ 6984. In case of partners. Where the parties to be notified are partners 
motice to any one partner is notice to the firm, even though there has been a 
dissolution. [R. C. 1905, § 6401; 1899, ch. 113, § 99.] 

§ 6985. Joint parties. Notice to joint parties who are not partners must 
be given to each of them, unless one of them has authority to receive such 
notice for the others. [R. C. 1905, § 6402; 1899, ch. 113, § 100.) 

§ 6986. Bankruptcy or insolvency. Where a party has been adjudged a 
bankrupt or an insolvent, or has made an assignment for the benefit of cred- 


1637 


CIVIL CODE. Negotiable Instruments. 


SoSSeu— $ ther to the party himself or to his trustee or 


p 
5 OL 1899, ch. 113, § 101.] 


a? a imstrument is dishonored. Notice may be given 

2 56 HN shonored ; and unless delay is excused as herein- 

L Sf Loom i the times fixed by this chapter. [R. C. 
Pg 102. 

0,2 149 y be given. Where the person giving and the per- 

y 4% the same place, notice must be given within the 


of 3 or SE SCObussiness of the person to receive notice, it must 
business hours on the day following. 
or, sf ~~ ——————=—=z_= e, it must be given before the usual hours of rest 


@ AO o& ° e ‘ , 
xr & 8” St be deposited in the post office in time to reach 
“<< i cat _ <iay following. [R. C. 1905, § 6405; 1899, ch. 113, 
° DB + x 
sts Sf Lf = ——ea. Where the person giving and the person to 
05s oe - S == = erent places, the notice must be given within the 


eee ae So om st be deposited in the post office in time to go by 
fee. 2. oo = diay of dishonor, or if there be no mail ‘at a con- 
dt > Oe, ae “Ky the next mail thereafter. 
we CF MQ or Oe == i through the post office, then within the time that 
eS OM preg FSS a ied in due course of mail, if it had been deposited 
en aes ave Pyare = Ene time prescribed in the last subdivision. [R. C. 
Shs SIS Maco My. LASS se § 104) 
ee le reer @£ $<iishonor given. Where notice of dishonor is duly 
PEsOG Aw PO cite “22 the post office, the sender is deemed to have given 
Ss ewithstore A ing any miscarriage in the mails. [R. C. 1905, 
i 13, § LOS. 
“DHTGO, < sige post office. Notice is deemed to have been deposited in 
we! oti ~yhen Ge posited in any branch post office or in any letter box 
g 629) ice trol of the post office department. [R. C. 1905, § 6408; 1899, 
0 cO 
ape ve 406-} ce t@_m@mtecedent parties. Where a party receives notice of 
vw wot after the receipt of such notice, the same time for giving 
oe gee? e eden t Parties that the holder has after the dishonor. -[R. C. 
=yod0®? ante’o99, eh. 113, § 107.] 
Giere ae, LO 409 3 LO" must be sent to proper address. Where a party has added 
90 Not «g Sig@mature, notice of dishonor must be sent to that address; 
aN eQdd- 40 ~~, given such address, then the notice must be sent as follows: 
$$ post office nearest to his place of residence, or to the post 
gv ah He 40 “6 aceustomed to receive his letters; or, 
por gree’. pe “| ome place, and have his place of business in another, notice 
\ eo ig sther place; or, 
oS 4% me 10 ourning in another place, notice may be sent to the place where 
Ae is S “n : 
oy er Canes notice is actually received by the party within the time 
ye ® 6° yner“ nis chapter, it will be sufficient, though not sent in accordance 
Bul .d  yirements of this section. [R. C. 1905, § 6410; 1899, ch. 118, § 108.] 
spe tne arotice of dishonor may be waived. Notice of dishonor may be | 
ws 699%. ner before the time of giving notice has arrived, or after the omis- ! 
qaive Give due notice, and the waiver may be express or implied. [R. C. | 
won t© £441; 1899, ch. 113, § 109.] | 
, for new consideration support waiv f failure to give n 29 
oe ere 3 L.R.A.(N.S.) 1079. aes: eee oe ee ee eee 


1638 


Digitized by Google 


Negottable Instruments. CIVIL CODE. §§ 6995-7004 


_ § 6995. Waiver binding. Where the waiver is embodied in the instrument 
itself, it is binding upon all parties; but where it is written above the signature 
of an indorser, it binds him only. [R. C. 1905, § 6412; 1899, ch. 113, § 110.] 
Indorsee may show parol waiver of protest subsequent to execution of note in suit 
against maker and indorser. Dewey v. Siebert, 21 S. D. 480, 113 N. W. 721, 16 
A. & E. Ann. Cas. 151. 

§ 6996. Definition of ‘‘ waiver.’’ A waiver of protest, whether in the case 
of a foreign bill of exchange or other negotiable instrument, is deemed to be a 
waiver not only of a formal protest, but also of presentment and notice of 
dishonor. [R. C. 1905, § 6413; 1899, ch. 113, § 111.] 

§ 6997. Notice of dishonor, when dispensed with. Notice of dishonor is 
dispensed with when, after the exercise of reasonable diligence, it cannot be 
given to or does not reach the parties sought to be charged. [R. C. 1905, 
§ 6414; 1899, ch. 113, § 112.] 

§ 6998. Delay in giving notice. Delay in giving notice of dishonor is 
excused when the delay is caused by circumstances beyond the control of the 
holder and not imputable to his default, misconduct or negligence. When the 
cause of delay ceases to operate, notice must be given with reasonable diligence. 
[R. C. 1905, § 6415; 1899, ch. 113, § 113.] 

§ 6999. When notice not required. Notice of dishonor is not required to 
be given to the drawer in either of the following cases: 

1. Where the drawer and drawee are the same person. 

2. Where the drawee is a fictitious person or a person not having capacity 
to contract. 

3. Where the drawer is the person to whom the instrument is presented for 
payment. 

4. Where the drawer has no right to expect or require that the drawee or 
acceptor will honor the instrument. 

5. Where the drawer has countermanded payment. [R. C. 1905, § 6416; 
1899, ch. 113, § 114.] 

§ 7000. Notice not required to be given an indorser in certain cases. Notice 
of dishonor is not required to be given to an indorser in either of the following 
cases : 

1. Where the drawee is a fictitious person or a person not having capacity 
to contract, and the indorser was aware of the fact at the time he indorsed 
the instrument. 

2. Where the indorser is the person to whom the instrument is presented for 
payment. 

3. Where the instrument was made or accepted for his accommodation. 
[R. C. 1905. § 6417; 1899, ch. 113, § 115.] 

§ 7001. Nonacceptance. Where due notice of dishonor by nonacceptance 
has been given, notice of a subsequent dishonor by nonpayment is not neces- 
sary, unless in the meantime the instrument has been accepted. [R. C. 1905, 
§ 6418; 1899, ch. 113, § 116.] 

§ 7002. In case of omission. An omission to give notice of dishonor by 
nonacceptance does not prejudice the rights of a holder in due course subse- 
quent to the omission. [R. C. 1905, § 6419; 1899, ch. 113, § 117.] 

§ 7003. Protested for nonacceptance. Where any negotiable instrument 
has been dishonored it may be protested for nonacceptance or nonpayment 
as the case may be; but protest is not required, except in the case of foreign 
bills of exchange. [R. C. 1905, § 6420; 1899, ch. 113, § 118.] 


ARTICLE 8.— DISCHARGE OF NEGOTIABLE INSTRUMENTS. 


§ 7004. When negotiable discharged. A negotiable instrument is discharged : 
1. By payment in due course by or on behalf of the principal debtor. 
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g =: Beer ple theron, it is not discharged; but the party so paying it 


sg 1008 23-9 to bis for x«mer rights as regards all prior parties, and he may 
pd2 ce 73 owkd a x1d all subsequent indorsements, and again negotiate 

+ sem? out Unt, xcept: 

sri strom 54 i8 payable to the order of a third person, and has been paid 
@ ere - arch, 

1D 4. Wreaw ei "was Mmade or accepted for accommodation, and has been paid 
v9 wemere ¥ccomam odated. [R. C. 1905, § 6423; 1899, ch. 113, § 121.] 


9. a saex mMmavy renounce his rights. The holder may expressly re- 
xne BP po pts against any party to the instrument, before, at or after 
WY ¢ 007 iS absolute and unconditional renunciation of his rights against 


$e ig 
nce avg - 4eptor made at or after the maturity of the instrument discharges 
Be per: “al 3 ,, Sut a renunciation does not affect the rights of a holder 
ys ov ox ner “without notice. A renunciation must be in writing, unless 
xpe parr arse, 4s Gelivered up to the person primarily liable thereon. [R. C. 
w® ave “me 4999, ch. 113, § 122.] 
wD pst gs2*>_cellation. A cancellation made unintentionally, or under a 
490°; 908: Oe ithout the authority of the holder, is inoperative; but where 
or pt or any signature thereon appears to have been cancelled the 
tro oof lies on the party who alleges that the cancellation was made 
aD yon % * oily, or under a mistake or without authority. [R. C. 1905, § 6425; 
yae ntions § 123 ] 
0399. ch. Negotiable instruments, when altered. Where a negotiable instru- 
Te materially altered without the assent of all parties liable thereon, 
ment voided, except as against a party who has himself made, authorized or 
it iS oe to the alteration and subsequent indorsers. But when an instrument 
ee een materially altered and is in the hands of a holder in due course, not 
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a party to the alteration, he may enforce payment thereof according to its 
original tenor. [R. C. 1905, § 6426; 1899, ch. 113, § 124.] 
Erasure of a material part of note after delivery without consent of maker, if 
fraudulently done, extin Ghee the note as a legal obligation and debt evidenced by 
it. First Nat. Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473. 
Duty of indorser, maker or surety to see that spaces on commercial paper are filled 
so as to prevent raising. 21 L.R.A.(N.S.) 402. 


Alteration as affecting question whether commercial paper operates as payment of 
debt. 35 L.R.A.(N.S.) 76. 7 


Erasure, marks and defects as putting purchaser of negotiable paper on inquiry. 29 
L.R.A.(N.S.) 376. 8 pap q 


§ 7010. Alterations or changes. Any alteration which changes: 

1. The date. 

2. The sum payable, either for principal or interest. 

3. The time or place of payment. 

4. The number or the relations of the parties. 

5. The medium or currency in which payment is to be made. 

Or which adds a place of payment where no place of payment is specified, 
or any other change or addition which alters the effect of the instrument in 
any respect, is a material alteration. [R. C. 1905, § 6427; 1899, ch. 113, § 125.] 


Erasing or otherwise cancelling or obliterating a material provision without the 
substitution of new matter. 32 L.R.A.(N.S.) 519. 

Change to correct a mistake in designation of party. 31 L.R.A.(N.S.) 127. 

Alteration by insertion of interest clause in note. 2 L.R.A.(N.S.) 217. 

1. Alteration of date to correct mistake. 32 L.R.A.(N.S.) 517. 

3. Materiality of alteration of instrument by inserting place of payment. 81 
L.R.A.(N.S.) 643. 


TITLE II. 
BILLS OF EXCHANGE. 
See also sections 7081-7125. 


ARTICLE 1— Form AND INTERPRETATION. 


§ 7011. Bill of exchange. Form and interpretation. A bill of cxchange 
is an unconditional order in writing addressed by one person to another, 
signed by the person giving it, requiring the person to whom it is addressed 
to pay on demand or at a fixed or determinable future time a sum certain in 


money to order or to bearer. [R. C. 1905, § 6428; 1899, ch. 113, § 126.] 
See section 7081. 


§ 7012. Does not operate as an assignment. A bill of itself does not operate 
as an assignment of the funds in the hands of the drawee available for the 
payment thereof and the drawee is not liable on the bill unless and until 


he accepts the same. [R. C. 1905, § 6429; 1899, ch. 113, § 127. 


Detention of bill of exchange or check by drawee as acceptance Nene | 17 L.R.A.(NS.) 
1266. 


§ 7013. Joint drawees. A bill may be addressed to two or more drawees 
jointly, whether they are partners or not; but not to two or more drawees 
in the alternative’or in suécession. [R. C. 1905, § 6480; 1899, ch. 113, § 128.] 

§ 7014. Inland or foreign bill. An inland bill of exchange is a bill which 
is, or on its face purports to be both drawn and payable within this state. 
Any other bill is a foreign bill. Unless the contrary appears on the face of 
the bill, the holder may treat it as an inland bill. [R. C. 1905, § 6431; 1899, 
eh. 1138, § 129.] 

§ 7015. Drawer and drawee. Where in a bill drawer and drawee are the 
same person, or where the drawee is a fictitious person, or a person not hav- 
ing capacity to contract, the holder may treat the instrument, at his option, 
elther as a bill of exchange or a promissory note. [R. C. 1905, § 6432; 1899, 
eh. 113, § 130.] 

§ 7016. Referee in case of need. The drawer of a bill and any indorser 
may insert thereon the name of a person to whom the holder may resort in 
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o> oF ai O ‘bill. The acceptance of a bill is the signification 
ul ad 

6§ oX (> oS oo _ to the order of the drawer. The acceptance must 
of 6o oy O.2 0 ——_—__ at the drawee. It must not express that the drawee 
oor of ag gr of od wy a7 equare a than the payment of money. 


ot ~ of ‘ o,f 
pe Aad Peat see 999 ee contract of acceptance external to check. 8 L.R.A.(N.S.) 
Pec > © to accept an order or bill of exchange. 26 L.R.A. 620. 


0° oD 
qo” BROS Sor ¥ =! ———_— . The holder of a bill presenting the same for 


4 


S nwo t the acceptance be writt the bill and if 
> AX <o os » p en on 
be oS oe QO id s oa é * OO —S-_ _ treat the bill as dishonored. [R. C. 1905, § 6435; 


ee od oy ee cessarily bound. Where an acceptance is written 

ti. a2 P23 > 48.9" a —Ss Dill itself, it does not bind the acceptor, except in 

| a Wier Sess, S pe Ge me —_At is shown and who, on the faith thereof, receives 
aoe eS é 4> <ee , 0 i. — = 1905, § 6436; 1899, ch. 118, § 134.] 

‘oo Ne. \ —2——romise. An unconditional promise in writing to 

eer = Fa 0 — <irawn is deemed an actual acceptance in favor of 

eet: 8 EOP cf" ppm “te Ere faith thereof, receives the bill for value. [R. C. 

ewe Wy QZO- 1,335 WP “ch. RE SS, § 135. 

7 & sO”. Eat aiow =< twenty-four hours. The drawee is allowed twenty- 
ery g e642 Ww presen tx ent in which to decide whether or not he will accept 
ee Ea 3 eT dates as of the day of presentation. [R. C. 

9g, ch. . , 

6422 7,en drawese destroys bill. Where a drawee to whom a bill is 
§ wb eceptance destroys the same, or refuses within twenty-four 
10225 for ch delawer-y, or within such other period as the holder may allow, 

yr st pill accepted or nonaccepted to the holder, he will be deemed 

ors ne ed the Same. [R. C. 1905, § 6489; 1899, ch. 113, § 187.] 
poreetos > oceP pe accepted before being signed. A bill may be accepted be- 
pave ” piey 2 sigsmed by the drawer, or while otherwise incomplete, or 
10 g 102: S pee qgue> OF after it has been dishonored by a previous refusal to 
: ve op2y ment. But when a bill payable after sight is dishonored 
y po’. and the drawee subsequently accepts it, the holder, in the 
epte” aifter ent agreement, is entitled to have the bill accepted as 
ove” aDY,. first presentment. [R. C. 1905, § 6440; 1899, ch. 113, § 138.] 
nce ot cD ,ance, general or qualified. An acceptance is either general 
goee gat poce general acceptance assents without qualification to the order 
1 b. ed ualified acceptance in express terms varies the effect of 

8 aie awets op. [R. C. 1905, § 6441; 1899, ch. 113, § 189.] 


0 
oF pe as O° oral acceptance. An acceptance to pay at a particular place 
o§ pill. Ger eptance unless it expressly states that the bill is to be paid 


tS, 102.0) Bot elsewhere. [R. C. 1905, § 6442; 1899, ch. 113, § 140.] 
is & Sonl¥ A yalified acceptance. An acceptance is qualified which is: 
sper 026- onal, that is to say, which makes payment by the acceptor de- 
§ ‘cord he fulfillment of a condition therein stated. 
ondent tial, that is to say, an acceptance to pay part only of the amount 
P'g. PO" the bill is drawn. 
sor 0a that is to say, an acceptance to pay only at a particular place. 


4 qualified as to time. . 
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5. The acceptance of some one or more of the drawees, but not of all. [R. C. 


1905, Bera 1899, ch. 118, § 141. 
i erence to consideration for as making acceptance conditional. 38 L.R.A.(N.S.) 


7. 

§ 7027. Holder may refuse qualified acceptance. The holder may refuse 
to take a qualified acceptance, and if he does not obtain an unqualified accept- 
ance, he may treat the bill as dishonored by nonacceptance. Where a quali- 
fied acceptance is taken, the drawer and indorsers are discharged from 
liability on the bill, unless they have expressly or impliedly authorized 
the holder to take a qualified acceptance, or subsequently assent thereto. 
When the drawer or an indorser receives notice of a qualified acceptance, 
he must within a reasonable time express his dissent to the holder, or he will 
be deemed to have assented thereto. [R. C. 1905, § 6444; 1899, ch. 113, § 142.] 


ARTICLE 3.— PRESENTMENT FOR ACCEPTANCE. 


4 7028. Acceptance, where made. Presentment for acceptance must be 
made: 

1. Where the bill is payable after sight, or in any other case where pre- 
sentment for acceptance is necessary in order to fix the maturity of the 
instrument; or, 

2. Where the bill expressly stipulates that it shall be presented for accept- 
ance; or, 

3. Where the bill is drawn payable elsewhere than at the residence or 
place of business of the drawee. 

In no other case is presentment for acceptance necessary in order to render 
any party to the bill liable. [R. C. 1905, § 6445; 1899, ch. 113, § 143.] 

§ 7029. Holder must accept or negotiate. Except as herein otherwise pro- 
vided, the holder of a bill which is required by the next preceding section 
to be presented for acceptance must either present it for acceptance or ne- 
gotiate it within a reasonable time. If he fail to do so, the drawer and all 
indorsers are discharged. [R. C. 1905, § 6446; 1899, ch. 113, § 144.] 

§ 7030. Presentment must be made at reasonable hour. Presentment for 
acceptance must be made by or on behalf of the holder at a reasonable hour, 
on a business day and before the bill is overdue, to the drawee or some person 
authorized to accept or refuse acceptance on his behalf; and: 

1. Where a bill is addressed to two or more drawees who are not partners, 
presentment must be made to them all, unless one has authority to accept or 
refuse acceptance for all, in which case presentment may be made to him only. 

2. Where the drawee is dead, presentment may be made to his personal 
representative. 

3. Where the drawee has been adjudged a bankrupt or an insolvent or 
has made an assignment for the benefit of creditors, presentment may be 
rere ‘ him or to his trustee or assignee. [R. C. 1905, §, 6447; 1899, ch. 113, 

§ 7031. Bills may be presented any day except holidays. A bill may be 
presented for acceptance on any day on which negotiable instruments may 
be presented for payment under the provisions of sections 6957 and 6970. 
When Saturday is not otherwise a holiday presentment for acceptance may 
nee twelve o’clock noon on that day. [R. C. 1905, § 6448; 1899, ch. 

§ 7032. Payments, when excused. Where the holder of a bill drawn pay- 
able elsewhere than at the place of business or the residence of the drawee 
has not time with the exercise of reasonable diligence to present the bill for 
acceptance before presenting it for payment on the day that it falls due, 
the delay caused by presenting the bill for acceptance before presenting it 
for payment is excused and does not discharge the drawers and indorsers. 
[R. C. 1905, § 6449; 1899, ch. 113, § 147.] 
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dishonored by nonacceptance, it must be protested for nonpayment at the 
place where it is expressed to be payable, and no further presentment for 
payment to, or demand on, the drawee is necessary. [R. C. 1905, § 6458; 
1899, ch. 113, § 156.] 

§ 7041. Protest for nonpayment. A bill which has been protested for non- 
acceptance may be subsequently protested for nonpayment. [R. C. 1905, 
§ 6459; 1899, ch. 113, § 157.] 

§ 7042. Acceptor, in case he is a bankrupt. Where the acceptor has been 
adjudged a bankrupt or an insolvent or has made an assignment for the 
benefit of creditors, before the bill matures, the holder may cause the bill 
to be protested for better security against the drawer and indorsers. [R. C. 
1905, § 6460; 1899, ch. 113, § 158.] 

§ 7043. When protest dispensed with. Protest is dispensed with by any 
circumstances which would dispense with notice of dishonor. Delay in noting 
or protesting is excused when delay is caused by circumstances beyond the 
control of the holder and not imputable to his default, misconduct or negli- 
gence. When the cause of delay ceases to operate, the bill must be noted or 
protested with reasonable diligence. [R.C. 1905, § 6461; 1899, ch. 113, § 159.] 

§ 7044. Bills lost or destroyed. Where a bill is lost or destroyed or is 
wrongly detained from the person entitled to hold it, protest may be made 
ser ae or written particulars thereof. [R. C. 1905, § 6462; 1899, ch. 113, 

0. 


ARTICLE 5.— ACCEPTANCE FOR HONOR. 


§ 7045. Acceptance for honor. Where a bill of exchange has been pro- 
tested for dishonor by nonacceptance or protested for better security and is 
not overdue, any person not being a party already liable thereon, may, with 
the consent of the holder, intervene and accept the bill supra protest for the 
honor of any party liable thereon or for the honor of the person for whose 
account the bill is drawn. The acceptance for honor may be for part only of 
the sum for which the bill is drawn; and where there has been an acceptance 
for honor for one party, there may be a further acceptance by a different 
Sith for the honor of another party. [R. C. 1905, § 6463; 1899, ch. 113, 

161. 

§ 7046. Must be in writing. An acceptance for honor supra protest must 
be in writing and indicate that it is an acceptance for honor, and must be 
signed by the acceptor for honor. [R. C. 1905, § 6464; 1899, ch. 113, § 162.] 

§ 7047. Acceptance, when deemed for the honor of the drawer. Where an 
acceptance for honor does not expressly state for whose honor it is made, 
it is deemed to be an acceptance for the honor of the drawer. [R. C. 1905, 
§ 6465; 1899, ch. 113, § 163.] 

§ 7048. Acceptor, when liable to the holder. The acceptor for honor is 
hable to the holder and to all parties to the bill subsequent to the party for 
whose honor he has accepted. [R. C. 1905, § 6466; 1899, ch. 113, § 164.] 

§ 7049. What the acceptor for honor engages to do. The acceptor for 
honor by such acceptance engages that he will on due presentment pay the 
bill according to the terms of his acceptance, provided, it shall not have been 
paid by the drawee, and provided also, that it shall have been duly presented 
for payment and protested for nonpayment and notice of dishonor given to 
him. [R. C. 1905, § 6467; 1899, ch. 113, § 165.] 

§ 7050. Bill payable after sight. Where a bill payable after sight is 
accepted for honor, its maturity is calculated from the date of the noting 
for nonacceptance and not from the date of the acceptance for honor. [R. C. 
1905, § 6468; 1899, ch. 113, § 166.] 

§ 7051. Dishonored bill, when accepted for honor. Where a dishonored 
bill has been accepted for honor supra protest or contains a reference in case 
of need, it must be protested for nonpayment before it is presented for 
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accrues is as between such holders the true owner of the bill. But nothing 
in this section affects the rights of a person who in due course accepts or 
pays the part first presented to him. [R. C. 1905, § 6481; 1899, ch. 113, § 179.] 

§ 7064. Two or more parts indorsed. Where the hdlder of a set indorses 
two or more parts to different persons he is liable on every such part, and 
every indorser subsequent to him is liable on the part he has himself indorsed, 
as if such parts were separate bills. [R. C. 1905, § 6482; 1899, ch. 118, § 180.] 

§ 7065. Acceptance may be written. The acceptance may be written on 
any part and it must be written on one part only. If the drawee accepts 
more than one part, and such accepted parts are negotiated to different 
holders in due course, he is liable on every such part as if it were a separate 
bill. [R. C. 1905, § 6483; 1899, ch. 113, § 181.] 

§ 7066. Acceptor liable to holder, when. When the acceptor of a bill drawn 
in a set pays it without requiring the part bearing his acceptance to be 
delivered up to him, and that part at maturity is outstanding in the hands 
of a holder in due course, he is liable to the holder thereon. [R. C. 
1905, § 6484; 1899, ch. 118, § 182.] ; 

§ 7067. When the whole bill is discharged. Except as herein otherwise 
provided where any one part of a bill drawn in a set is discharged by pay- 
ment or otherwise the whole bill is discharged. [R. C. 1905, § 6485; 1899, 
ch. 118, § 183.] 


TITLE III. 


ARTIOLE 1.— PromissoRy NoTEs aND CHEOKS. 
See also sections 7126-7138. ; ee 

§ 7068. Negotiable promissory note. A negotiable promissory note within 
the meaning of this chapter is an unconditional promise in writing made by 
one person to another signed by the maker engaging to pay on demand or 
at a fixed or determinable future time, a sum certain in money to order or to 
bearer. Where a note is drawn to the maker’s own order, it is not complete 
until indorsed by him. [R. C. 1905, § 6486; 1899, ch. 113, § 184.] 

See section 7126. 

§ 7069. A check defined. A check is a bill of exchange drawn on a bank 
payable on demand. Except as herein otherwise provided, the provisions of 
this chapter applicable to a bill of exchange payable on demand apply to a 
check. [R. C. 1905, § 6487; 1899, ch. 113, § 185.] 

See section 7131. 

§ 7070. Check must be presented within reasonable time. A check must 
be presented for payment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon to the extent of the loss 
caused by the delay. [R. C. 1905, § 6488; 1899, ch. 118, § 186.] 

Burden of proof is upon person claiming injury caused by delay in presenting check 
a or be ea Pickett v. Thomas J. Baird Investment Co., 22 N. D. 343, 133 N. W. 1026, 
2 N.C. C. A. 722. 

Effect of transfer of check on time for presentment. 10 L.R.A.(NS.) 1153. 

Time allowed for mailing check or notice of dishonor, as affected by the hour at 
which the mail closes or departs. 4 L.R.A.(N.S.) 132. | 

Effect of loss of check upon right of holder to recover against maker without pre- 
sentment. 14 L.R.A.(N.S.) 616. 

Release of indorser of check by delay in presenting it. 22 L.R.A. 785. 

Effect on drawer’s liability of delay in presenting check where drawee remains solvent. 
53 L.R.A. 432; 38 L.R.A.(NS.) 258. 

§ 7071. Certified checks. Where a check is certified by the bank on which 
it is drawn, the certification is equivalent to an acceptance. [R. C. 1905, 
§ 6489; 1899, ch. 113, § 187.] 

Certification of check as release of drawer or indorser. 9 L.R.A.(N.S8.) 698; 29 
L.R.A.(NS.) 205. 

Certifying check as payment of debt for which given. 35 L.R.A.(N.S.) 35. 

Effect of transfer without indorsement of worthless certified check of third person. 
10 L.R.A.(N.8.) 536. 

Right of drawer to stop payment of certified check. 20 L.R.A.(N.S.) 290. 
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Bills of Exchange. CIVIL CODE. §§ 7081-7088 


CHAPTER 104. 
BILLS OF EXCHANGE, 


ARTICLE 1. Forw AND INTERPRETATION OF a BILL, §§ 7081-7087. 
2. Days oF Graor, § 7088. 

3. PRESENTMENT FOR ACCEPTANCE, §§ 7089-7093. 

4. ACCEPTANCE, §§ 7094-7100. 

5. ACCEPTANCE OR PAYMENT FOR Honor, §§ 7101-71085. 
6. PRESENTMENT FOR PaYMENT, §§ 7106-7109. 

%. EXcusE OF PRESENTMENT AND NorTICcE, §§ 7110-7112. 
8. Forz1en Biutzs, §§ 7113-7125. 


See also sections 7011-7067. 


ARTICLE 1— ForM AND INTERPRETATION OF A BILL. 


§ 7081. Defined. A bill of exchange is an instrument, negotiable in form, 
by which one, who is called the drawer, requests another, called the drawee, 
to pay a specified sum of money. [R. C. 1905, § 6499; Civ. C. 1877, § 1882; 
R. C. 1899, § 4914.] 

See section 7011. 

§ 7082. Additional drawee. A bill of exchange may give the name of any 
person in addition to the drawee to be resorted to in case of need. [R. C. 
1905, § 6500; Civ. C. 1877, § 1883; R. C. 1899, § 4915.] 

§ 7083. Drawn in parts. <A bill of exchange may be drawn in any number 
of parts, each part stating the existence of the others and all forming one 
set. [R. C. 1905, § 6501; Civ. C. 1877, § 1884; R. C. 1899, § 4916.] 

§ 7084. Bound to execute in three parts. An agreement to draw a bill of 
exchange binds the drawer to execute it in three parts, if the other party 
to the agreement desires it. [R. C. 1905, § 6502; Civ. C. 1877, § 1885; R. C. 
1899, § 4917.] 

§ 7085. Presentment, etc., of one sufficient. Presentment, acceptance or 
payment of a single part in a set of a bill of exchange is sufficient for the 
whole. [R. C. 1905, § 6503; Civ. C. 1877, § 1886; R. C. 1899, § 4918.] 

§ 7086. Where payable. A bill of exchange is payable: 

1. At the place where by its terms it is made payable; or, 

2. If it specifies no place of payment, then at the place to which it is 
addressed ; or, 

3. If it is not addressed to any place, then at the place of residence or 
business of the drawee, or wherever he may be found. If the drawee has 
no place of business, or if his place of business or residence cannot with 
reasonable diligence be ascertained, presentment for payment is excused and 
the bill may be protested for nonpayment. [R. C. 1905, § 6504; Civ. C. 1877, | 
§ meet ie C. 1899, § 4919.] 


tween drawer and payee the place of performance is the place where bill is 
drawn. Warner v. Bank, 6 8. D. 152, 60 N. W. 746. 


§ 7087. Drawer’s rights. The rights and obligations of the drawer of a 
bill of exchange are the same as those of the first indorser of any other 
negotiable instrument. [R. C. 1905, § 6505; Civ. C. 1877, § 1888; R. C. 1899, 
§ 4920.] 


ARTICLE 2.— Days OF GRACE. 


§ 7088. No days of grace. Days of grace are not allowed. [R. C. 1905, 
§ 6506; Civ. C. 1877, § 1889; R. C. 1895, § 4921.] 
Note payable on Sunday not entitled to four days of grace. Morris v. Bailey, 10 
8. D. 507, 74 N. W. 443. ° 
Note from which it cannot be ascertained how interest is to be figured is non- 
negotiable and not entitled to grace. Davis v. Brady, 17 8. D. 511, 97 N. W. 719. 
104 1649 


paes® SSS | 
a al TE _ i P 
B- us nors bill. At any time before a 
e “8 Se aes | eta it to the drawee for 
——SS— ed the bill is dishonored. [R. ©. 
16 ,0pc?. TF 5999, § 4922.) eal he 


— a Bi fieabs: must be made in the fol- 
—=— lligence it -is practicable: 
ey or his agent. 
=zxy and within reasonable hours. 
<I, if he is absent from his place 


ee 
re 
=aving charge thereof or employed 


st e Sx0S £0 oo? ¥ eG? a 
2 
“ih at pre ent 40 A po poe ss —wostpone his acceptance or refusal 
pre es’ 4 opt 2 4t! a= ee place of business, or if his place 
be us re yan F Le, * $$ ——— ES - sonable diligence be ascertained, 
2 —_—< —— the bill may be protested for non- 
a 77, § 1891; R. C. 1899, § 4923.] 
by one. Presentment for accept- 


pt. do ot 4s 
4p ae a 6 
SS oe —a=—efusal by him dispenses with pre- 


Ss e€ O* ye YY —— 
. LL : 
= ——S> =3 ; Civ. C. 1877, § 1892; R. C. 1899, 


ree t é 
OF Reo G D097 GD AGG) gf ee 
SE - : 
soit Aare. 9 = —_— —=——-ment to drawee in need. A bill 
——— «<—>ase of need must be presented to 


fo - 
{B- C as soi CO - f 
cus? yal 3 B ¥ O mee OO Se =m. : 
se e pots % ey i ay be, before it can be treated as 
2 of abe qi? Oy? —_ 377, § 1893; R. C. 1899, § 4925.] 
ane a. & 3 %& a4 ee ae Ser sight. When a bill of exchange 
— es O*. —————— Ss Ci Est, the drawer and indorsers are 
— ss x =e = ptance within ten days after the 
<a os SE ence to forward it for acceptance, 


a 
pore ge 
aiseo ec et .0 3 
= wot 3 a se pers 6%. oF go < —_—_—_—_—_— 
ener’ SE Sages SS SOS, § 6511; Civ. C. 1877, § 1894; RB. C. 
a- pid? > tone ; . <7 ot s 
> ~ + *< Bes ooset pan — ee aoa ae Ee SS SRS PINS). WSC tae 
> : oe be Fr = j : 
= Soe spe es  ement 1S aft DE ae ——_ TRA 7 tana SEO. DORE <8 
ee xs : == ——_—_ 
aad g A050. > 180". © ax, SS 
329?” erent 4527 pat! 7% yw - A <oCEPTANCE, 
= =? es ele ——— ree — 
S285 os ARTICLE nes ce ptance of a bill must be made in 
sn writing eS =. aa x- or honor; and may be made by the 
pe jn b ; ee gace of the bill with or without other 
% wee or by an EO ae § 1895; R. C. 1899, § 4927.] 
a = ae ox cer o bill of exchange. 26 L.R.A. 620. 
=— 4 acceptance qualified. The holder 


us 
S 702% “the Oris name across t———_ 
> 4i DS . WHitiP Fo5, S 6512 ; av. S——— _———i i 
40 CG ee —— es EERO? —s <ceptance thereof, may treat the bill 
_ — atl “~~ _yrite across its face an unqualified 


3 
accok.. Sa of parol promise to acceYP ——— 
we WV ole ay be treated as ais 0 Ses us. +4877, § 1896; R. C. 1899, § 4928.] 
7020- exchange, if entitled Pe v. a he holder of a bill of exchange may 
| ‘sith ot 3 yet <e. prior parties, receive and treat as a 
ot ®. yonored 1f the drawee 4133 a= “ain £ 
~ {R. C. 1905, § seeom pte ——— ee part of the bill, or upon a separate 
5 a ge. 

| y as to make the bill payable at a 


ase nce- 2 
accel Hog. What sufficient act“. 
rejyudice to his mies ly 4 

far oF hich, if th 

pas pao wn In which, 1f the acceptance was 


_ out p 5 es 

3S cient acceptance « ee uot BO ge 7 

Ss oH tance wrt EES 
An accep Oo 

ne gee Sx eee. | the bill to the holder after present- 

16e DSO 


er. 
PPB An acceptance Ar 


Digitized by Google 


Bille of Exchange. CIVIL CODE. §§ 7096-7107 


ment; in which case the bill is payable immediately without regard to its 


terms. [R. C. 1905, § 6514; Civ. C. 1877, § 1897; R. C. 1899, § 4929.] 
Personal liability of one who signs note as were by adding words indicating 
representative capacity to his signature. 42 L.R.A.(N.S.) 28, 33, 44. 


§ 7097. When acceptance upon separate instrument binding. The accept- 
ance of a bill of exchange by a separate instrument binds the acceptor to 
one, who upon the faith thereof has the bill for value or other good con- 
sideration. [R. C. 1905, § 6515; Civ. C. 1877, § 1898; R. C. 1899, § 4930.] 

§ 7098. When unconditional promise to accept sufficient. An unconditional 
promise in writing to accept a bill of exchange is a sufficient acceptance 
thereof, in favor of every person who upon the faith thereof has taken the 
bill for value or other good consideration. [R. C. 1905, § 6516; Civ. C. 1877, 
§ 1899; R. C. 1899, § 4931.] 

§ 7099. When acceptance may be cancelled. The acceptor of a bill of 
exchange may cancel his acceptance at any time before delivering the bill 
to the holder and before the holder has with the consent of the acceptor 
transferred his title to another person who has given value for it upon the 
nee a such acceptance. [R. C. 1905, § 6517; Civ. C. 1877, § 1900; R. C. 1899, 

4932. 

§ 7100. What acceptance admits. The acceptance of a bill of exchange 
admits the signature of the drawer, but does not admit the signature of any 
ec to be genuine. [R. C. 1905, § 6518; Civ. C. 1877, § 1901; R. C. 1899, 

ARTICLE 5.—ACCEPTANCE OR PAYMENT FOR HONOR. 


§ 7101. When. On the dishonor of a bill of exchange by the drawee, and, 
in case of a foreign bill after it has been duly protested, it may be accepted 
or paid by any person for the honor of any party thereto. [R. C. 1905, 
§ 6519; Civ. C. 1877, § 1902; R. C. 1899, § 4934.] 

§ 7102. Holder is bound to accept payment but not acceptance. The holder. 
of a bill of exchange isnot bound to allow it to be accepted for honor, but is 
bound to accept payment for honor. [R. C. 1905, § 6520; Civ. C. 1877, § 1903; 
R. C. 1899, § 4935.] 

§ 7103. How made. Reimbursement. An acceptor or payor for honor must 
write a memorandum upon the bill, stating therein for whose honor he 
accepts or pays and must give notice to such parties with reasonable diligence 
of the fact of such acceptance or payment. Having done so he is entitled to 
reimbursement from such parties and from all parties prior to them. [R. C. 
1905, § 6521; Civ. C. 1877, § 1904; BR. C. 1899, § 4936.] 

§ 7104. Presentment and notice of dishonor of bill so accepted. A bill of 
exchange which has been accepted for honor must be presented at its maturity 
to the drawee for payment and notice of its dishonor by him must be given 
to the acceptor for honor in like manner as to an indorser; after which the 
acceptor for honor must pay the bill. [R. C. 1905, § 6522; Civ. C. 1877, 
§ 1905; R. C. 1899, § 4937.] 

§ 7105. Acceptance does not excuse notice. The acceptance of a bill of 
exchange for honor does not excuse the holder from giving notice of its 
eo by the drawee. [R. C. 1905, § 6523; Civ. C. 1877, § 1906; R. C. 1899, 

38. 
ARTIOLE 6.— PRESENTMENT FOR PAYMENT. 


§ 7106. At place specified by bill. If a bill of exchange is by its terms 
payable at a particular place and is not accepted on presentment, it must 
be presented at the same place for payment when presentment for payment 
is necessary. [R. C. 1905, § 6524; Civ. C. 1877, § 1907; R. C. 1899, § 4939.] 

Necessity of actual presentation of commercial paper to effect its dishonor. 13 
L.R.A.(N.8.) 303. 

§ 7107. At place fixed by acceptance. A bill of exchange, accepted payable 

at a particular place, must be presented at that place for payment when 
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Bills of Exchange. CIVIL CODE. §§ 7116-7125 


if any; and finally protesting against all the parties to be charged. [R. C. 
1905, § 6534; Civ. C. 1877, § 1917; R. C. 1899, § 4949.] 

§ 7117. Where protest made. A protest for nonacceptance must be made 
in the city or town in which the bill is presented for acceptance and a protest 
for nonpayment, in the city or town in which it is presented for payment. 
[R. C. 1905, § 65385; Civ. C. 1877, § 1918; R. C. 1899, § 4950.) 

§ 7118. When protest must be noted. A protest must be noted on the 
day of the presentment or on the next business day, but it may be written 
out at any time thereafter. [R. C. 1905, § 6536; Civ. C. 1877, § 1919; R. C. 
1899, § 4951.] 

§ 7119. Protest by what excused. The want of protest of a foreign bill 
of exchange or delay in making the same is excused in like cases with the 
want or delay of presentment. [R. C. 1905, § 6537; Civ. C. 1877, § 1920; R. C. 
1899, § 4952.) 

§ 7120. Notice of, how given. Notice of protest must be given in the same 
manner as notice of dishonor, except that it may be given by the notary who 
makes a protest. [R. C. 1905, § 6538; Civ. C. 1877, § 1921; R. C. 1899, 
§ 4953. 

§ 7121. When notice of dishonor same as inland bill. If a foreign bill of 
exchange on its face waives protest, notice of dishonor may be given to any 
party thereto in like manner as of an inland bill, except that if any indorser 
of such a bill expressly requires protest to be made by a direction written 
on the bill at or before his indorsement, protest must be made and notice 
thereof given to him and to all subsequent indorsers. [R. C. 1905, § 6539; 
Civ. C. 1877, § 1922; R. C. 1899, § 4954.] 

§ 7122. Requisites to reimbursement on payment for dishonor. One who 
pays a foreign bill of exchange for honor must declare before payment in 
the presence of a person authorized to make protest for whose honor he pays 
the same in order to entitle him to reimbursement. [R. C. 1905, § 6540; 
Civ. C. 1877, § 1928; R. C. 1899, § 4955.] 

§ 7128. To whom and when damages allowed. Damages are allowed as 
hereinafter prescribed as a full compensation for interest accrued before 
notice of dishonor, re-exchange, expenses and all other damages in favor of 
holders for value only upon bills of exchange drawn or negotiated within 
this state and protested for nonacceptance or nonpayment. [R. C. 1905, 
§ 6541; Civ. C. 1877, § 1924; R. C. 1899, § 4956.] 

§ 7124. Rates of damages. Damages are allowed under the last section 
upon bills drawn upon any person: 

1. If drawn upon any person in this state, two dollars upon each one hun- 
dred dollars of the principal sum specified in the bill. 

2. If drawn upon any person out of this state, but in the states of Nebraska, 
Iowa, Minnesota, South Dakota, Wisconsin, Illinois, Missouri and Montana, 
aed dollars upon each one hundred dollars of the principal sum specified in 
the bill. 

3. If drawn upon any person in any of the United States or territories other 
than those above named, five dollars upon each one hundred dollars of the 
principal sum specified in the bill. 

4, If drawn upon any person in any place in a foreign country, ten dollars 
upon each one hundred dollars of the principal sum specified in the bill. 

And from the time of notice of dishonor and demand of payment lawful 
interest must be allowed upon the aggregate amount of the principal sum 
specified in the bill and the damages mentioned as above. [R. C. 1905, § 6542; 
Civ. C. 1877, § 1925; R. C. 1899, § 4957.] 

§ 7125. How damages estimated in United States money; in foreign money. 
Tf the amount of a protested bill of exchange is expressed in money of the 
United States, damages are estimated upon such amount without regard to 
the rate of exchange. _If the amount of a protested bill of exchange is ex- 


1653 


—__—————— —___t ee 
o1vit “opr Checks. 
—>=____ 
age= poe ee $a —sStimated upon the value of a similar 
as i piace ———— SSS SS <—aarest to the place where the bill was 
per? 2 ae ee ““A95 ———— <—utly sold. [R. C. 1905, § 6543; Civ. 
oo reer p 439?" = / 
DN, ee 
_— ~~ EE 
105. 


Zt 3 a 
GD yO | 
er, a ¥ — 2 Se m Fiat yn negotiable in nar 
; . <=lfied sum , . C. 190 
OOS ——— —— — ef ee 
p* -se9 RR C- EE —————————— = J 
> oP 5 rae -e => SZ _—s how interest is to be ed is non- 
ed- xr 5 49 pe e- ae a —— —s Brady, 17 S. D. 511, 97 N. W. 719. 
eeu! : S 390% yee oF. 2S — note. An instrument in the form 
43 “¥ <t ae to a0 oF (FE SS ———... <z <1 accepted by the drawer himself, 
C- 08 foP_ tithe OO gD ———— 1905, § 6545; Civ. C. 1877, § 1929; 
af o yo ite SS ——____, 
3 ot —_e_ — wee becomes note. A bill of ex- 
a ———==_ owner by a person other than the 


so 
nod o pid put ry pos 
ex 2 +650 Ms % x, OO —<$—_ in eiost the oromias ba At 
ote? eP 2 a4 a Sao exonerated. RR 1905 + 6 
ea aa 71 a Dy co?” vf ——— —¥ [R. C. 1905, § 6546; 
496 1 pre 4pe op op? (bg Ss ee —E Se = 103 and sections 7088 and 7109 
LR. C. 1905, § 6547; Civ. OC. 1877, 


ii aces wit? sos Meg A? Ke aaa 
se> ae aces? pera. ee er fon <—_>=> == ght or demand note. If a promis- 
a 303 Bas apP.s0* —— —— ESCs vtthoout interest, is not duly pre- 
SOD rs) xg! -. xO “ait —$—————— — = =+=——=— <>m its date, the indorsers thereof 
sz- D559. Ores ae 2262.) xoD —- — a SCs. [RK. C. 1905, § 6548; Civ. 
C3 ac S397? act act” 21> _ = 
- Ps —_ - 3 re 
> ad nh 2 96s>- 
Berm cnese $39 2, $ =~ SS 106 
- ——— eee 
for ates = s- CHA Yr” —_ 
oe a ot exchange drawn upon a bank or 
——— apo the face thereof, and payable on 
— . GoD 49; Civ. C. 1877, § 1983; R. C. 1899, 


over = Ss Nat. Bank, 18 


v> 
on 1 n 7069- ay sue bank to ress SS i  ecmaalis - ceptions. A check is subj 
: ctio ck m 5 SEN xcep . check is subject to 
se che Turner v. Hot i wills - - pills of exchange, except that: 
<> Tn =_ ,-ated by delay in presentment only 


BK checK 18 a Eo 
gnedt- geseribed as ——e =. 
30D [R. C_19 
4 12 same on its aber § payment, where maker 
. D. 498, 112 Am. St. 


see re) ;t4ed. 
PIOlSer, | aepom hy. 348, 5 A. & EH. A ——— 
Hee “304; 10%, tO provis! ons ee 7 exoe* r thereby. 
RepP: ubpject . pe SSS EE ey sua ES but without actual noti f its 
432- o.2 Ss ot this eode CO ; qa rity; ut WwW u otice of 1 
aff xe wisiot : = ar€ —= «Ss mat g an indorsee before such period. 
she P arawer and indorser® | 4p | SS ae txs. [R. C.1905, § 6550; Civ. C. 1877, 
4. Tee “at of the injury WC pt ———= anes 
co ane exter orsee after its APP? Lo x Se sf check is dishonored. Warner v. Bank, 6 
mM : : oO pay 
2- gees acquires a title owes 2 3 zisnited. No bank shall be liable to 
sno No days of grace are i aes: sitor forged or raised check unless within 
3- a ee Cc. 1899, & 4969 oT i Bs a sitor of the voucher of such payment, 
S p> Gontract of drawer of a. ace. Ee ep ~ +he check so paid is forged or raised. 
Ss D 152, 60 N. ys ee WP wd ae a — tha & 
+ ws ; & « ———— 
ha oe — : = 1465 & 


for the P27 ture pe 
after the os¢gy * 
Pnet 


nh 
1909 _eh. 44.) 


Digitized by Google 


Relief in General. CIVIL CODE. " -§§ 7134-7138 


CHAPTER 107. 
BONDS, BANK NOTES AND CDRTIFICATES OF DEPOSIT. 


§ 7134. Bank note negotiable after payment. A bank note remains nego- 
tiable even after it has been paid by the maker. [R. C. 1905, § 6551; Civ. C. 
1877, § 19385; R. C. 1899, § 4966.] 

§ 7135. Title by transfer before and after dishonor equal. A transferee 
of a bond, bank note or certificate of deposit after its apparent maturity 
er actual dishonor within his knowledge acquires a title equal to that of a 
transferee before such event. [R. C. 1905, § 6552; Civ. C. 1877, § 1936; R. C. 
1899, § 4967. 


ertificate of deposit payable to order of depositor does not mature, and action not 
maintainable, until demand. Tobin v. McKinney, 15 8. D. 257, 88 N. W. 572. 
eo of evidence to sustain title. First Nat. Bank v. Dickson, 6 D. 301, 50 
e e 124. 


CHAPTER 108. 
GENERAL PROVISIONS. 


§ 7136. Benefit of provisions of law may be waived. Except when it is 
otherwise declared, the provisions of [the foregoing fifty-seven chapters] of 
this code in respect to the rights and obligations of parties to contracts are 
subordinate to the intention of the parties, when ascertained in the manner 
prescribed by the articles on the interpretation of contracts; and the benefit 
thereof may be waived by any party entitled thereto, unless such waiver 
would be against public policy. [R. C. 1905, § 6553; Civ. C. 1877, § 1937; R. C. 
1899, § 4968.] 


As to waiver of a cause of action or right of action, see section 6002. 

“The foregoing fifty-seven chapters ” *hete printed in brackets is the language of 
the corresponding section in R. C. 1905, R. C. 1899 and R. C. 1895. In the present 
compilation, however, by reason of the interpolation of new chapters, “the foregoing 
fifty-seven chapters” are chapters 48-107, inclusive, excepting chapters 81, 82 and 101. 


CHAPTER 109. 
RELizF IN GENERAL. 


§ 7137. Compensation defined. In what cases relief given. As a general 
rule compensation is the relief or remedy provided by the law of this state 
for the violation of private rights and the means of securing their observance ; 
and specific and preventive relief may be given in no other cases than those 
specified in chapter 110 of this code. [R. C. 1905, § 6554; Civ. C. 1877, § 1938; 
R. C. 1899, § 4969.] ; 

Railroad cannot be enjoined from operating road on its own property until payment 
of damages to other property in neighborhood. Hyde v. Minnesota, D. & P. R. Co., 24 
8. D. 386, 123 N. W. 849. 

As to similar provision in Cal. Civ. Code, § 3274, see Spreckels v. Hawaiian Com- 
mercial & 8. Co., 117 Cal. 377, 49 Pac. 353. 

§ 7138. Conditions of relief from forfeiture. Whenever by the terms of 
an obligation a party thereto incurs a forfeiture, or a loss in the nature of 
a forfeiture, by reason of his failure to comply with its provisions, he may 
be relieved therefrom upon making full compensation to the other party, 
except in case of a grossly negligent, willful or fraudulent breach of duty. 
[R. C. 1905, § 6555; Civ. C. 1877, § 1939; R. C. 1899, § 4970.] 

Contract for sale of land providing for forfeiture in case of default within this sec- 
tion. Barnes v. Clement, 12 S. D. 270, 80 N. W. 301. 

As to when party is entitled to be relieved from forfeiture under contract. Bennett 
v. Glaspell, 15 XN D. 239, 107 N. W. 45. 

As to similar pr-vision in Cal. Civ. Code, § 3275, see Parsons v. Smilie, 97 Cal. 647, 
32 Pac. 702. 
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Compensatory Relief. CIVIL CODE. §§ 7142-7145 


Right of purchaser upon rescinding contract for breach of warranty to recover inter- 
est. 27 L.R.A.(N.S.) 928. 

As to similar provision in Cal. Civ. Code, § 3287, see Easterbrook v. Farquharson, 
110 Cal. 311, 42 Pac. 811. 


§ 7143. When interest in discretion of jury. In an action for the breach 
of an obligation not arising from contract and in every case of oppression, 
fraud or malice interest may be given in the discretion of the jury. [R. C. 
1905, § 6560; Civ. C. 1877, § 1944; R. C. 1899, § 4975.] 

uestion of interest should be left to discretion of jury. Uhe v. C. M. & St. P. Ry. 
Co., 3 8. D. 563, 54 N. W. 601; Uhe v.C. M. & St. B Ry. Co., 4 8. D. 505, 57 N. W. 
484; Johnson v. N. P. Ry. Co., 1 N. D. 354, 48 N. W. 227; Bailey v. C. M. & St. P. 
Ry. Co., 3 8. D. 531, 54 N. W. 596, 19 L.R.A. 653. 
The guestion of allowing interest in mandamus to compel execution of deed is for the 
jury. ollister v. Donahoe, 16 S. D. 206, 92 N. W. 12. 
n tort actions allowance of interest is discretionary and not obligatory upon jury. 
Seckerson v. Sinclair, 24 N. D. 625, 140 N. W. 239. 
As to similar provision in Cal. Civ. Code, § 3288, see Coburn v. Goodall, 72 Cal. 
a8, ae St. Rep. 75, 14 Pac. 190; Hewes v. Germain Fruit Co., 106 Cal. 441, 39 
ac. ° 

§ 7144. When accepting principal waives interest. Accepting payment of 
the whole principal as such waives all claims to interest, unless interest 
1g expressly provided for in the contract. [R. C. 1905, § 6561; Civ. C. 1877, 
§ 1945; R. C. 1895, § 4976.] 

§ 7145. When jury may give exemplary damages. In any action for the 
breach of an obligation not arising from contract, when the defendant has 
been guilty of oppression, fraud or malice, actual or presumed, the jury in 
addition to the actual damages may give damages for the sake of example 
and by way of punishing the defendant. [R. C. 1905, § 6562; Civ. C. 1877, 


§ 1946; R. C. 1899, § 4977.] 

Jury should de instructed that exemplary damages are to be assessed only when 
fraud or malice exists. Lindblom v. Sonstelie, 10 N. D. 140, 86 N. W. 357. 

Exemplary damages not recoverable in action against city. Larson v. City of Grand 
hh at sre 19 N. W. 414. th 

aster liable for exemplary damages because of servant’s wrongful act, though unau- 
thorized. Fell v. N. P. Ry. Co., 14 Fed. 248. ~ 
: oT recover in recovery of specific property. Holt v. Van Eps, 1 D. 198, 46 N. W. 

8 e 

Widow cannot recover exemplary damages for death of husband from intoxication in 
ae liquor dealer and bondsman. Garrigan v. Thompson, 17 8. D. 132, 95 

- W. 294. 

Exemplary damages not recoverable in malpractice action in absence of presumption 
of malice. Baxter v. Campbell, 17 8S. D. 475, 97 N. W. 386. 

Exemplary damages may be given in action for breach of obligation not arising from 
contract where defendant has been guilty of oppression, fraud or malice. Bailey v. 
Walton, 24 8. D. 118, 123 N. W. 701. 

Demurrer to answer in libel must be overruled, if facts showing mitigating circum- 
stances are alleged, irrespective of whether either justification or privilege is shown. 
Williams v. Black, 24 S. D. 501, 124 N. W. 728. | 

Charge in assault action that plaintiff was not entitled to exemplary damages, unless 
it was shown that defendant was prompted by “a wish to vex, annoy and injure” 
plaintiff, and that assault was malicious, was proper. Bogue v. Gunderson, 30 S. D. 
1, 137 N. W. 595. 

Necessity of actual malice to justify exemplary damages for tort. 16 L.R.A.(N5S.) 
440. 

Punitive damages, when allowable. 27 Am. Dec. 684; 28 Am. St. Rep. 870. 

for act punishable criminally. 50 Am. Dec. 771. 

for death by negligence. 17 L.R.A. 72. 

for act of servant or agent. 62 Am. Dec. 379; 101 Am. St. Rep. 730. 

for willful or malicious acts of servant or agent. 27 L.R.A. 193; 10 L.R.A.(N.S8.) 


403. 
for infringing trademark, tradename or copyright where amount of actual dam- 

ages not established. 37 L.R.A.(N.S.) 533. 
for maintaining nuisance. 3 L.R.A.(N.8.) 1119. 

——against municipality for injury by defect or obstruction in street. 20 
L.R.A.(N.8.) 764. 

——against telegraph company for handling libelous message. 9 L.R.A.(N.S.) 141. 
against newspaper proprietor for libel published without his knowledge or con- 


sent. 26 L.R.A. 779. 
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Compensatory Relief. CIVIL CODE. §§ 7146-7151 


Measure of damages for breach of contract to furnish water for irrigation. 19 
L.R.A.(N.8.) 938; 31 L.R.A.(N.8.) 743. 

As to similar provision in Cal. Civ. Code, §§ 3300, 3301, see Muldoon v. Lynch, 66 
Cal. 536, 6 Pac. 417; Friend & T. Lumber Co. v. Miller, 67 Cal. 464, 8 Pac. 40; Smith 
v. Los Angeles & P. R. Co., 98 Cal. 210, 33 Pac. 53; Cederberg v. Robison, 100 Cal. 93, 
34 Pac. 625; Westwater v. Grace Church, 140 Cal. 339, 73 Pac. 1055. 

§ 7147. To pay money, amount due with interest. The detriment caused 
by the breach of an obligation to pay money only is deemed to be the amount 
due by the terms of the obligation with interest thereon. [R. C. 1905, § 6564; 
Civ. C. 1877, § 1949; R. C. 1899, § 4979.] 

For delay in payment of money, interest only. North Star B. & 8. Co. v. Stebbins, 3 
8. D. 540, 54 N. W. 593. ; 

Vendor in land contract was not entitled to interest on purchase money in excess 
of legal interest. Smith v. Johnson, 30 S. D. 200, 138 N. W. 18. 

§ 7148. Dishonor of foreign bills. For the dishonor of foreign bills of ex- 
change the damages are prescribed by sections 7124 and 7125 of this code. 
[R. C. 1905, § 6565 ; Civ. C. 1877, § 1950; R. C. 1899, § 4980. ] 

§ 7149. For breach of covenants in grants. The detriment caused by the 
breach of a covenant of seizin, of right to convey, of warranty or of quiet 
enjoyment in a grant of an estate in real property is deemed to be: 

1. The price paid to the grantor, or if the breach is partial only, such pro- 
portion of the price as the value of the property affected by the breach bore 
at the time of the grant to the value of the whole property. | 

2. Interest thereon for the time during which the grantee derived no benefit 
from the property, not exceeding six years; and, 

3. Any expense properly incurred by the covenantee in defending his pos- 
session. [R. C. 1905, § 6566; Civ. C. 1877, § 1951; R. C. 1899, § 4981.] 

Statutory rule not inflexible, but subject to same variations as pre-existent common- 

law rule. Bowne v. Wolcott, 1 N. D. 415, 48 N. W. 336. 

Only covenants that run with land are of warranty, and for further assurance. Gale 
v. Frazier, 4 D. 196, 30 N. W. 138. 

This statute not applicable to covenants against incumbrances. Loiseau v. Threlstad. 
14 S. D. 257, 85 N. W. 189. 

Measure of damages for breach of warranty of title. 24 Am. St. Rep. 266. 

for breach of warranty by existence of unexpired lease. 35 L.R.A.(N.S.) 779. 
for breach of covenant of quiet enjoyment. 58 Am. Rep. 606; 53 Am. St. Rep. 


116. 

for breach of covenant in grant of water power. 67 L.R.A. 405. 

for tenant’s breach of covenant to repair, in action brought after expiration 
of the term. 16 L.R.A.(N.S.) 210. 

for misrepresentation in the sale of real property. 123 Am. St. Rep. 776. 

§ 7150. Against incumbrances. The detriment caused by the breach of 
a@ covenant against incumbrances in a grant of an estate in real property is 
deemed to be the amount which has been actually expended by the cove- 
nantee in extinguishing either the principal or interest thereof; not exceeding 
in the former ¢ase a proportion of the price paid to the grantor, equivalent to 
the relative value at the time of the grant of the property affected by the 
breach as compared with the whole; or, in the latter case, interest on a like 
amount. [R. C. 1905, § 6567; Civ. C. 1877, § 1952; R. C. 1899, § 4982.] 


Right of grantee in deed with covenant against incumbrance to damages on paying off 
mortgage. Dahl v. Stakke, 12 N. D. 325, 96 N. W. 353. 


§ 7151. Of agreement to convey realty. The detriment caused by the 
breach of an agreement to convey an estate in real property is the difference 
between the price agreed to be paid and the value of the estate agreed to be 
conveyed at the time of the breach and the expenses properly incurred in 
examining the title with interest thereon, and in preparing to enter upon the 
land and the amount paid on the purchase price, if any, with interest thereon 
from the time of the breach. [R. C. 1905, § 6568; Civ. C. 1877, § 1953; R. C. 
1895, § 4983.] 


Complaint to recover damages for breach of contract to convey real estate; ground 
for damages must be stated. Narregang v. Trust Co., 7 8, D. 574, 64 N. W. 1129; 
Coates v. Arthur, 5 8. D. 274, 58 N. W. 675. 
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Compensatory Relief. CIVIL CODE. §§ 7155-7158 


Rescission by purchaser for seller’s fraud as affecting former’s right to recover dam- 
ages, other than loss of contract. 31 LJR.A.(N.8.) 910. 


§ 7156. Same when title not in buyer. The detriment caused by the breach 
of a buyer’s agreement to accept and pay for personal property, the title to 
which is not vested in him, is deemed to be: 

1. If the property has been resold pursuant to section 6864 the excess, if 
any, of the amount due from the buyer under the contract, over the net pro- 
ceeds of the resale; or, 

2. If the property has not been resold in the manner prescribed by section 
6864 the excess, if any, of the amount due from the buyer under the contract 
over the value to the seller together with the excess, if any, of the expenses 
properly incurred in carrying the property to market over those which would 
have been incurred for the carriage thereof, if the buyer had accepted it. 
[R. C. 1905, § 6573; Civ. C. 1877, § 1958; R. C. 1899, § 4988.] 


Not applicable to conditional sale to prevent recovery by seller of purchase rice, 
where buyer has accepted article sold. anganese Steel Safe Co. v. First State Bank, 
re rh ie 125 N. W. 572. ; ae paca 

plicable to breach of eement to bu ersonal property. albot v. Boyd, 1 
N. fi 81, 88 N. W. 1026. te pores 

As giving remedy on refusal to receive property under contract of sale. Reeves v. 
Bruening, 13 N. D. 157, 100 N. W. 241. 

Inapplicable where property has been delivered to vendee. Dowagiac Mfg. Co. v. 
Mahon, 13 N. D. 516, 101 N. W. 903. 

Vendor cannot treat sale as absolute on breach of contract to buy chattels and sue 
for purchase price. Dowagiac Mfg. Co. v. White Rock Lumber & Hardware Co., 18 
8S. D. 105, 99 N. W. 854. 

Vendor who forecloses lien and purchases open held for vendee without vendee’s 
consent to purchase cannot recover under statute: eves & Co. v. Bruening, 16 N. D. 
898, 114 N. W. 313. 

Recovery of damages on breach of contract to buy goods. Fountain City Drill Co. v. 
Lindquist, 22 8. D. 7, 114 N. W. 1098. 

Expense incurred in shipping cattle to market is element of damage in action for 
breach of agreement to buy them. Olson v. Rydl, 25 S. D. 268, 126 N. W. 587. 

Measure of damage is not changed where plaintiff sold machinery to defendant for 
resale providing that title to all should remain in plaintiff till sold in regular course 
of business, because defendant sold part of it and settled therefor. Dowagiac Mfg. Co. 
v. White Rock Lumber & Hardware Co., 26 S. D. 374, 128 N. W. 334. 

Order for machinery given to plaintiff's agent, providing that it was subject to 

laintiff’s approval, did not become binding contract until approval and acceptance. 

homas Mfg. Co. v. Lyons, 29 S. D. 600, 137 N. W. 340. 

Resale to fix damage for refusal of purchaser to accept goods. 42 L.R.A.(N.S.) 670. 

Measure of damages for breach by vendee of contract of sale of article having no 
market price. 57 L.R.A. 204. 
for purchaser’s refusal to accept goods specially manufactured for him. 4 
L.R.A.(N.S.) 740; 18 L.R.A.(N.S.) 613. 

4s to similar provision in Cal. Civ. Code, § 3311, see Hill v. McKay, 94 Cal. 5, 
29 Pac. 406. 


§ 7157. Breach of warranty of title to personalty. The detriment caused 
by the breach of a warranty of the title of personal property sold is deemed 
to be the value thereof to the buyer, when he is deprived of its possession, 
together with any costs which he has become liable to pay in an action brought 
for the property by the true owner. [R. C. 1905, § 6574; Civ. C. 1877, § 1959; 


R. C. 1899, § 4989.] 
Reaeonable attorney fees are recoverable as damages in defending title to property 
at request of mortgagor, who sold oper ty which was subject to mortgage. St. Anthony 
& D. Elevator Co. v. Dawson, 20 N. D. 18, 126 N. W. 1013, Ann. Cas. 1912B, 1337. 
Measure of damages on failure of title to property sold. 53 Am. Rep. 788. 
Right of purchaser of goods to recover costs and other expenses incurred by him in 
defendin PB collateral action, as damages for breach of the seller's warranty. 20 
L.R.A.(N.8.) 492. 


§ 7158. Same of quality of personalty. The detriment caused by the breach 
of warranty of the quality of personal property 1s deemed to be the excess, 
if any, of the value which the property would have had at the time to which 
the warranty referred if it had been complied with, over its actual value 
at that time. [R. C. 1905, § 6575; Civ. C. 1877, § 1960; R. C. 1899, § 4990.] 
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_ The detriment caused by the breach 
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e thereof at the place and on the day 
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Compensatory Relief. CIVIL CODE. §§ 7161-7165 


he would have been entitled if he had completed the delivery. ([R. C. 1905, 


§ 6578; Civ. C. 1877, § 1963; R. C. 1899, § 4993.] 
ett to recover expenses or damages incidental to loss of baggage. 7 L.R.A.(N.S.) 


Amount of carrier’s liability for loss of goods. 2 L.R.A.(N.S.) 778. 
Time of notice to warrant special damages for failure of carrier to deliver prop- 

ertv. 3 L.R.A.(N.S.) 1111. 

Effect of misrepresentation as to character, quantity or value of goods by shipper 

on his right to recover for loss. 23 L.R.A.(NS.) 745. 

§ 7162. For detriment caused by carrier’s delay. The detriment caused 
‘by a carrier’s delay in the delivery of freight is deemed to be the deprecia- 
tion in the intrinsic value of the freight during the delay and also the depre- 
ciation, if any, in the market value thereof, otherwise than by reason of a 
depreciation in the intrinsic value at the place where it ought to have been 
delivered and between the day at which it ought to have been delivered 
and the day of its actual delivery. [R. C. 1905, § 6579; Civ. C. 1877, § 1964; 
R. C. 1899, § 4994.] 
Right to recover expenses or damages incidental to delay in delivering baggage. 7 
ee Hh : 
owance of interest d to injured, delayed or lost in transporta- 
tio. 18 LRA 451.00 a a aca aaa aii 
Measure of damages for carrier’s delay in deli f receptacles for perishable goods. 
24 L.R.A.(N.S.) 13d. ila ih cic a Cee . oe 
for preventing exhibition or show by breach of contract of carriage. 4 
L.R.A.(N.S.) 569. 
Damages recoverable in action by addressee of telegram for delay in delivery. 80 
L.R.A.(N.S.) 1133. 

§ 7163. Breach of warranty of agent’s authority. The detriment caused 
by the breach of a warranty of an agent’s authority is deemed to be the amount 
which could have been recovered and collected from his principal if the 
warranty had been complied with and the reasonable expenses of legal pro- 
ceedings taken in good faith to enforce the act of the agent against his prin- 
cipal. [R. C. 1905, § 6580; Civ. C. 1877, § 1965; R. C. 1899, § 4995. ] 

As to liability of one assuming to act as agent. Kennedy v. Stonehouse, 13 N. D. 
232, 100 N. W. 258, 3 A. & E. Ann. Cas. 217. 

§ 7164. Of promise to marry. The damages for the breach of a promise 
of marriage rest in the sound discretion of the jury. [R. C. 1905, § 6581; 
Civ. C. 1877, § 1966; R. C. 1899, § 4996.] 

Measure of damages for breach of promise to marry. 41 L.R.A.(N.S.) 840. 

Right to prove seduction in aggravation of damages in breach of promise case. 4 
L.R.A.(N.8.) 616; 36 L.R.A.(N.S.) 3888. 

Necessity of averring seduction in order to recover therefor in an action for breach 
of promise. 88 L.R.A.(N.S.) 702. 

Mitigation of damages for breach of promise of marriage. 26 L.R.A. 433. 


ARTICLE 3.— DAMAGES FOR WRONGS. 


§ 7165. Compensation for detriment proximately caused, anticipated or 
not. For the breach of an obligation not arising from contract the measure of 
damages, except when otherwise expressly provided by this code, is the amount 
which will compensate for all the detriment proximately caused thereby, 
whether it could have been anticipated or not. [R. C. 1905, § 6582; Civ. C. 
1877, Read ; R. C. 1899, § 4997.] 

easure of damages in tort is the same as at common law. Needham v. Halverson, 
22 N. D. 594, 185 N. W. 203. 
Damages recoverable even when the injury is one and could not be reasonably 
anticipated. Ouverson v. City of Grafton, 5 N. D. 281, 65 N. W. 676. ; 
Section fixes general measure for class of cases named. Uhe v. C. M. & St. P. Ry. 
Co., 4 8. D. 505, 57 N. W. 484. : 
As to right to recover special damages in rearing sucking colt due to defendant’s 
killing of dam. McDonell v. Minneapolis, St. P. & 8. Ste. M. R. Co., 17 N. D. 606, 118 
N. W. 819. 
Measure of damages in trespass action. Peterson v. Conlan, 18 N. D. 205, 119 N. W. 
867. 
As to when exemplary damages will be awarded for assault. Shoemaker v. Sonju, 
15 N. D. 518, 108 N. W. 42, 11 A. & E. Ann. Cas, 1178. 
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Compensatory Relief. CIVIL CODE. §§ 7166-7170 


and the costs, if any, of recovering the possession. [R. C. 1905, § 6583; Civ. 
C. 1877, § 1968; R. C. 1899, § 4998.] 
Land owner may recover, though there is no agreement to pay rent. Parkinson v. 
Shew, 12 8. D. 171, 80 N. W. 189. 
Owner of land may recover for wrongful use. Hegar v. Degroat, 3 N. D. 354, 56 
N. W. 150; Olson v. Huntamer, 6 S. D. 364, 61 N. W. 479. 
One who occupies property wrongfully, without lease, is liable for damage or detriment 
caused by such occupation. Baldwin v. Bohl, 23 8. D. 395, 122 N. W. 247. 

§ 7167. For willful detention of realty. For willfully holding over real 
property by a person who entered upon the same as guardian or trustee for 
an infant, or by right of an estate terminable with any life or lives after the 
termination of the trust or particular estate without the consent of the 
party immediately entitled after such termination, the measure of damages 
is the value of the profits received during such holding over. [R. C. 1905, 
§ 6584; Civ. C. 1877, § 1969; R. C. 1899, § 4999.] 

§ 7168. For conversion of personalty. The detriment caused by the wrong- 
ful conversion of personal property is presumed to be: 

1. The value of the property at the time of the conversion with the interest 
from that time; or, _ 

2. When the action has been prosecuted with reasonable diligence, the 
highest market value of the property at any time between the conversion 
and the verdict without interest, at the option of the injured party; and, — 

3. A fair compensation for the time and money properly expended in 
pursuit of the property. [R. C. 1905, § 6585; Civ. C. 1877, § 1970; 1885, ch. 
42, § 1; RB. C. 1899, § 5000.] 

Rule of damages for conversion, highest market value. Pickert v. Rugg, 1 N. D. 230, 
46 N. W. 446; Thompson v. Schaetzel, 6 D. 284, 42 N. W. 765; Town v. Elevator Co., 
8 N. D. 200, 77 N. W. 608. 
‘ There are qualifications of the general rule. Lovejoy v. Bank, 5 N. D. 623, 67 N. W. 
56. 
Unexplained delay of eleven months in commencing action not prosecution with rea- 
sonable diligence, and highest market price not recoverable. First Nat. Bank v. Elevator 
Co., 8 N. D. 430, 79 N. W. 874. 

For illegal levy is the value of the property at the time, and fair compensation for its 
pursuit. Keith v. Haggart, 4 D. 438, 33 N. W. 465. 

Election to follow first rule by demanding interest. Rosum v. Hodges, 1 8. D. 308, 
47 N. W. 140, 9 L.R.A. 817; Torrey v. Peck, 13 S. D. 538, 883 N. W. 585; Straw v. 
Jenks, 6 D. 414, 43 N. W. 941. 

For conversion of notes is amount converted and interest. Gillespie v. Evans, 10 8. D. 
234, 72 N. W. 576. 

Question of reasonable diligence in commencing action one of law. First Nat. Bank 
v. Bank, 9 N. D. 319, 83 N. W. 221. 

Proof of value of converted property at time or subsequent to conversion required. 
Catlett v. Stokes, 21 S. D. 108, 110 N. W. 84. 

As to when special damages on conversion of property are allowed. Aronson v. Op- 
pegard, 16 N. D. 595, 114 N. W. 377. 

In action for conversion of grain plaintiff must show value of grain as on date of 
May Citizens’ Nat. Bank v. Osborne-McMillan Elevator Co., 21 N. D. 335, 131 

. W. 266. 

Measure of damages in trover for injury to, or destruction of, trees. 19 L.R.A. 654. 
in action in nature of trover, for unlawful cutting or destruction of standing 
timber. 18 L.R.A.(N.S.) 247. 
in actions of trespass or trover for property taken by mistake. 36 Am. Rep. 770. 
Loss of profits as element of damages for conversion. 52 L.R.A. 51. 
for wrongful conversion of logs or timber. 18 L.R.A.(N.S.) 250. 

As to similar provision in Cal. Civ. Code, § 3336, see Fairbanks v. Williams, 58 Cal. 
241; Arzaga v. Villalba, 85 Cal. 191, 24 Pac. 656. 

§ 7169. Presumption cannot be repelled. The presumption declared by the 
last section cannot be repelled in favor of one whose possession was wrongful 
from the beginning by his subsequent application of the property to the 
benefit of the owner without his consent. [R. C. 1905, § 6586; Civ. C. 1877, 
§ 1971; R. C. 1899, § 5001.] 

§ 7170. For conversion by superior lien holder. One having a mere lien 
on personal property cannot recover greater damages for its conversion 


from one having a right thereto superior to his after his lien is discharged than 
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ARTICLE 4.— GENERAL PROVISIONS. 


§ 7177. What value of property to seller deemed to be. In estimating dam- 
ages the value of property to a seller thereof is deemed to be the price which 
he could have obtained therefor in the market nearest to the place at which 
it should have been accepted by the buyer and at such time after the breach 
of the contract as would have sufficed with reasonable diligence for the seller 
to effect aresale. [R. C. 1905, § 6594; Civ. C. 1877, § 1979; R. C. 1899, § 5009. ] 

Rule is fixed by this statute, unless vendor proceeds under section 6864. Stanford v. 
McGill, 6 N. D. 536, 72 N. W. 938, 38 L.R.A. 760; Minn. Thresh. Mach. Co. v. McDonald, 
10 N. D. 408, 87 N. W. 933. 

Expense incurred in shipping cattle to market is element of damage in action for 
breach of agreement to buy them. Olson v. Rydl, 25 S. D. 268, 126 N. W. 587. 

As to similar provision in Cal. Civ. Code, § 3353, see Hill v. McKay, 94 Cal. 5, 29 
Pac. 406; Hewes v. Germain Fruit Co., 106 Cal. 441, 39 Pac. 853; Tustin Fruit Asso. v. 
Earl Fruit Co., 6 Cal. Unrep. 37, 53 Pac. 693; Peterson Bros. v. Mineral King Fruit Co., 
140 Cal. 624, 74 Pac. 162. 

§ 7178. What to buyer or owner. In estimating damages, except as pro- 
vided by sections 7179 and 7180, the value of property to a buyer or owner 
thereof deprived of its possession is deemed to be the price at which he might 
have bought an equivalent thing in the market nearest to the place where the 
property ought to have been put into his possession and at such time after 
the breach of duty upon which his right to damages is founded as would suffice 
with reasonable diligence for him to make such a purchase. [R. C. 1905, 
§ 6595; Civ. C. 1877, § 1980; R. C. 1899, § 5010.] 

Not applicable to case where delivery is made and damages result from breach of 
warranty of fitness. Needham v. Halverson, 22 N. D. 594, 135 N. W. 203. 

Section does not apply to property without market value. Patterson v. Plummer, 10 
N. D. 95, 86 N. W. 111. 

Statute embodies common-law rule of full compensation without punishment. Pickert 
v. Rugg, 1 N. D. 230, 46 N. W. 446. 

As to sufficiency of counterclaim for Ser ig for refusal to deliver goods. Scully 
Steel & I. Co. v. Hann, 18 N. D. 528, 123 N. W. 275. 

As to similar provision in Cal. Civ. Code, § 3354, see Bullard v. Stone, 67 Cal. 477, 
8 Pac. 17; Marriner v. Dennison, 91 Cal. 555, 27 Pac. 927, 1091. 

§ 7179. When peculiar value to person deemed value. When certain prop- 
erty has a peculiar value to a person recovering damages for deprivation 
thereof, or injury thereto, that may be deemed to be its value against one who 
had notice thereof before incurring a liability to damages in respect thereof, or 
against a willful wrongdoer. [R. C. 1905, § 6596; Civ. C. 1877, § 1981; R. C. 


1899, § 5011.] 


Where carrier has no notice of peculiar value to owner of article, only its market 
value can be recovered for its loss. Hess v. South Dakota C. R. Co., 30 S. D. 538, 139 
N. W. 334. 

§ 718). Value of title papers. For the purpose of estimating damages 
the value of an instrument in writing 1s presumed to be equal to that of the 
property to which it entitles its owner. [R. C. 1905, § 6597; Civ. C. 1877, 
§ 1982: R. C. 1899. § 5012.) . 

Value of choses in action presumed to be amount due on their face. Anderson v. 
Bank, 6 N. D. 497, 72 N. W. 916; Holt v. Van Eps, 1 D. 198, 46 N. W. 689; Cosand v. 
Bunker, 2 S. D. 294, 50 N. W. 84; Grigsby v. Day, 9 S. D. 585, 70 N. W. 881; Wylly 
v. Grigsby, 11 8S. D. 491, 78 N. W. 957. 

So far as applicable to certificate of stock in national bank, presumptive value of stock 
is its par or nominal value. Patterson v. Plummer, 10 N. D. 95, 86 N. W. 111. 


§ 7181. When exclusive of exemplary damages. The damages prescribed 
by this chapter are exclusive of exemplary damages and interest except when 
those are expressly mentioned. [R. C. 1905, § 6598; Civ. C. 1877, § 1983; 
R. C. 1899, § 5013.] 

As to similar provision in Cal. Civ. Code, § 3357, see Hewes v. Germain Fruit Co., 106 
Cal. 441, 39 Pac. 853. 

§ 7182. Cannot recover more than would be gained by performance. Not- 
withstanding the provisions of this chapter, no person can recover a greater 
amount in damages for the breach of an obligation than he could have gained 
by the full performance thereof on both sides except in the cases specified in the 
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owner may be compelled specifically to deliver it to the person entitled to its 
ae possession. [R. C. 1905, § 6608; Civ. C. 1877, § 1993; R. C. 1899, 
ARTICLE 7.— SPECIFIO PERFORMANCE OF OBLIGATIONS. 


§ 7192. When compelled. Except as otherwise provided in this article 
the specific performance of an obligation may be compelled. [R. C. 1905, 
§ 6609; Civ. C. 1877, § 1994; R. C. 1899, § 5024.] 


Courts of equity will neither decree nor enforce specific performance of contracts 
requiring the determination of questions of fact for each alleged violation. Kidd v. 
McGinnis, 1 N. D. 331, 48 N. W. 221. 

Specific performance decreed in case of Plummer v. Kelly, 7 N. D. 88, 73 N. W. 170. 

Conditions may be varied, when. Ross v. Page, 11 N. D. 458, 92 N. W. 822. 

Consideration and mutual assent in contract essential to specific performance. Kastor 
v. Mason, 13 N. D. 107, 99 N. W. 1083. 

Damages in lieu of specific performance. 20 L.R.A. 752. 

Equitable enforcement for limited time to revent public inconvenience, of contract 
which ig against public policy. 1 L.R.A.(N.S.) 1032. oe 

Effect of incapacity specifically to perform. 12 L.R.A. 240; 16 L.R.A. 614. 

Right to specific performance or injunction during lifetime of one who has conveyed, 
or is about to convey, property in violation of his agreement to leave the same, at his 
death, to the complainant. 18 L.R.A.(N.S.) 218. 

Specific performance of oral contract to devise land in consideration of performing 
services or furnishing support where no possession is taken or improvements made. 38 
L.R.A.(N.8.) 752. 

—of oral contract to convey real estate in consideration of making improvements, 
where possession not taken. 33 L.R.A.(NS.) 534. 

——of contract to provide for intended husband or wife. 12 L.R.A.(N.S.) 232. 

——of agreement on part of third person to make provision for parties to contemplated 
marriage. 7 L.R.A.(NS.) 734. . 

—of contract to make will, or to leave property, in consideration of BE EVICCE to 
continue during promisor’s lifetime, as affected by brevity of period elapsing before 
promisor’s death. 9 L.R.A.(N.S.) 157. ; 

—of contract to give child share of estate in consideration of surrender of child 
to promisor, as affected by noncompliance with statute prescribing mode of adoption. 
8 L.R.A.(N.S.) 1130. 

—of promise by beneficiary to pay proceeds of life insurance policy to third person. 
40 L.R.A.(N.S.) 692. 

—of contract between husband and wife to compromise pending or contemplated 
divorce suit. 60 L.R.A. 412. 

—of contracts for the sale of corporate stock. 135 Am. St. Rep. 689; 50 L.R.A. 508; 
81 L.R.A.(N.S.) 500. 

—of contract to give security. 6 L.R.A.(N.S.) 585. 

Sufficiency of possession alone as ground for granting specific performance of parol 
gift of, or contract to convey, real property. 8 L.R.A.(N.S.) 870. 

Specific performance of oral lease void under statute of frauds after lessee’s entry 
into possession and making improvements. 3 L.R.A.(N.S.) 852. 

Tender or eu of consideration as condition precedent to suit to enforce contract 
to convey realty consummated by vendor’s exercise of option. 24 L.R.A.(N.S.) 91. 

Inadequacy of consideration as ground for refusing specific performance. 15 Am. 
Dec. 299; 14 L.R.A.(N.S.) 317. 

Lack of consideration as defense to action for specific performance of contract for sale 
of corporate stock. 50 L.R.A. 507; 31 L.R.A.(N.S.) 498. 

Necessity in a complaint for specific performance of alleging facts showing adequacy 
of consideration for contract sought to be enforced. 19 L.R.A.(NS.) 178. 

Laches or delay as bar to suit for specific performance. 54 Am. Dec. 132; 50 L.R.A. 
508; 31 L.R.A.(N.S.) 500. 

Delay of infant or feme covert in paying purchase price or bringing suit as bar to 
action for specific performance of contract for sale of land of which time is not of the 
essence. 25 L.R.A.(N.S.) 639. 

Jurisdiction of equity to decree specific performance of contract affecting real estate 
in other state or country. 69 L.R.A. 681; 23 L.R.A.(N.8.) 924. 

May jurisdiction of suit for specific performance of a contract for conveyance of land 
within the territorial jurisdiction rest upon constructive service of process against a 
nonresident. 23 L.R.A.(N.S.) 1135. 

As to similar provision in Cal. Civ. Code, § 3384, see Krouse v. Woodward, 110 Cal. 
638, 42 Pac. 1084. 

§ 7193. Remedy mutual. When neither can be compelled. Neither party 
to an obligation can be compelled specifically to perform it, unless the other 
party thereto has performed, or 1s compellable specifically to perform every- 
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Compensatory Relief. CIVIL CODE. §§ 7195-7198 


Action for specific performance may be maintained upon contract for conveyance of 
land signed only by vendor. Beddow v. Flage, 22 N. D. 53, 132 N. W. 637. 

Right of party not bound because he did not sign the contract, to enforce specific 
performance against a party who did sign. 6 L:R.A.(N.S.) 397; 28 L.R.A.(N.S.) 680. 

§ 7196. Compelled though penalty imposed or damages liquidated. A con- 
tract otherwise proper to be specifically enforced may be thus enforced, 
though a penalty is imposed or the damages are liquidated for its breach 
and the party in default is willing to pay the same. [R. C. 1905, § 6618; 
Civ. es rte § 1998; R. C. 1899, § 5028.) 

ight to ific performance as affected b ovision for liquidated damages. 2 
LB.A.(NB.) 210, ’ ail ee aes 
Stipulation for liquidated damages in contract not to engage in business, as affecting 
equitable jurisdiction to enjoin breach thereof. 10 L.R.A.(N.S.) 204. 
As to similar provision in Cal. Civ. Code, § 3389, see Glock v. Howard & W. Colony 
Co., 123 Cal. 1, 43 L.R.A. 199, 69 Am. St. Rep. 17, 55 Pac. 713; Fleishman v. Woods, 
135 Cal. 256, 67 Pac. 276; Aikman v. Sanborn, 5 Cal. Unrep. 961, 52 Pac. 729. 

§ 7197. What obligations cannot be enforced. The following obligations 
cannot be specifically enforced : 

1. An obligation to render personal service. 

2. An obligation to employ another in personal service. 

3. An agreement to submit a controversy to arbitration. 

4, An agreement to perform an act which the party has not power lawfully 
to perform when required to do so. 

5. An agreement to procure the act or consent of the wife of the contracting 
party or of any other third person; or, 

6. An agreement, the terms of which are not sufficiently certain to make 
the precise act which is to be done clearly ascertainable. [R. C. 1905, § 6614; 
Civ. C. 1877, § 1999; R. C. 1899, § 5029.] 

1. Right to mandatory injunction to compel specific performance of contract for serv- 
ices. 20 L.R.A. 167, 

Specific performance of contracts of service considered with reference to the general 
principles which define the limits of equitable jurisdiction. 6 L.R.A.(N.S.) 1115. 

Of contracts calling for services of a personal nature. 140 Am. St. Rep. 55. 

3. Specific performance of agreement to submit to arbitration. 15 L.R.A. 142. 

6. Certainty in contract requisite for specific performance. 26 Am. Dec. 661. 

Uncertainty as to time, as affecting right to specific performance. 2 L.R.A.(N.S.) 221. 


§ 7198. When it cannot be enforced against one. Specific performance can- 
not be enforced against a party to a contract in any of the following cases: 

1. If he has not received an adequate consideration for the contract. 

2. If it is not as to him just and reasonable. 

3. If his assent was obtained by misrepresentation, concealment, circum- 
vention or unfair practice of any party to whom performance would become 
due under the contract, or by any promise of such party which has not been 
substantially fulfilled; or, 

4, If his assent was given under the influence of mistake, misapprehension 
or surprise, except that when the contract provides for compensation in case 
of mistake, a mistake within the scope of such provision may be compen- 
sated for and the contract specifically enforced in other respects, if proper 
to be so enforced. [R. C. 1905, § 6615; Civ. C. 1877, § 2000; R. C. 1899, § 5030. ] 


As to similar eat in Cal. Civ. Code, § 3391, see Kelly v. Central P. R. Co., 74 
Cal. 557, 5 Am. St. Rep. 470, 16 Pac. 386; Morrill v. Everson, 77 Cal. 114, 19 Pac. 190; 
Ward v. Yorba, 123 Cal. 447, 56 Pac. 58. 

1. Specific performance of contract for sale of land worth one thousand six hundred 
dollars for consideration of five hundred and fifty dollars will not be decreed. Phelean v. 
Neary, 22 S. D. 265, 117 N. W. 142. 

3. Fraudulent expression of opinion as a defense to specific performance. 35 L.R.A. 
433. 

Fraud as defense to specific performance of contract for sale of corporate stock. 50 
L.R.A. 508; 31 L.R.A.(NS.) 500. 

Specific performance in case of misrepresentation as to location of property. 38 
L.R.A.(N.S.) 306. 

Effect of concealment or misrepresentation of fact affecting value of real estate by 
purchaser who sceks specific performance. 30 L.R.A.(N.S.) 755, 
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Compensatory Relief. CIVIL CODE. §§ %202-7207 


Jurisdiction of ty to cancel instrument on ground of fraud. 5 L.R.A.(NS.) 1036. 

Power of equity to take jurisdiction of suit to cancel insurance policy for fraud, and 
to enjoin action at law on the policy. 12 LR.A.(NS.) 881. 

Jurisdiction of suit to reform deed of land in another state or country. 69 L.R.A. 685. 

Reformation of deeds as against persons not in being. 8 L.R.A.(N.S.) 66. 

Relief from deed prepared by grantee which does not protect the grantor’s rights. 
18 L.R.A.(N.S.) 1089. 
gees of instruments on the ground of mistake. 30 Am. St. Rep. 621; 117 Am. 

- Rep. 227. 
see cnacon of contract because of mistake of law as to its effect. 28 L.R.A. (NS.) 

Reformation of insurance policy for mistake of soliciting agent. 11 L.R.A.(N.S.) 357. 

Reformation of mortgage after foreclosure. 39 L.R.A.(NS.) 90. 

As to similar provision in Cal. Civ. Code, § 3399, see Higgins v. Parsons, 65 Cal. 280, 
3 Pac. 881; Peasley v. McFadden, 68 Cal. 611, 10 Pac. 179; Cleghorn v. Zumwalt, 83 Cal. 
155, 23 Pac. 294; Ward v. Waterman, 85 Cal. 488, 24 Pac. 930; West Coast Lumber Co. 
v. Apfield, 86 Cal. 335, 24 Pac. 993; Wilson v. Moriarty, 88 Cal. 207, 26 Pac. 85; 
Stevens v. Holman, 112 Cal. 345, 53 Am. St. Rep. 216, 44 Pac. 670; Holt v. Holt, 120 
Cal. 67, 52 Pac. 119; Capelli v. Dondero, 123 Cal. 324, 55 Pac. 1057; San Jose Ranch 
Co. v. San Jose Land & Water Co., 132 Cal. 582, 64 Pac. 1097; Gardner v. California 
Guarantee Invest. Co., 137 Cal. 71, 69 Pac. 844; Eureka v. Gates, 137 Cal. 89, 68 Pac. 
850; Kee v. Davis, 137 Cal. 456, 70 Pac. 294; Enos v. Stewart, 138 Cal. 112, 70 Pac. 
1005; South Tule Independent Ditch Co. v. King, 144 Cal. 450, 77 Pac. 1032. 


§ 7203. Intention to make equitable agreement presumed. For the purpose 
of revising a contract it must be presumed that all the parties thereto in- 
tended to make an equitable and conscientious agreement. [R.C. 1905, § 6620; 
Civ. C. 1877, § 2005; R. C. 1899, § 5035.] 

As to similar provision in Cal. Civ. Code, § 8400, see San Jose Ranch Co. v. San 
Jose Land & Water Co., 132 Cal. 582, 64 Pac. 1097. 

§ 7204. Court may inquire what instrument was intended to mean. In re- 
vising a written instrument the court may inquire what the instrument was 
intended to mean and what were intended to be its legal consequences and is 
not confined to the inquiry what the language of the instrument was in- 
tended to be.- [R. C. 1905, § 6621; Civ. C. 1877, § 2006; R. C. 1899, § 5036.] 

As to similar provision in Cal. Civ. Code, § 3401, see Ward v. Waterman, 85 Cal. 
ie ee 930; San Jose Ranch Co. v. San Jose Land & Water Co., 132 Cal. 582, 64 
ac. 1097. 

§ 7205. First revised, then enforced. A contract may be first revised and 
then specifically enforced. [R. C. 1905, § 6622; Civ. C. 1877, § 2007; R. C. 
1899, § 5037.] 

Necessity for reforming insurance policy before recovery in case of mistake. 2 
LB.A.(NS.) 548. ee nee : - 

Action on policy as bar to action to reform it. 12 L.R.A.(N.S.) 907. 

As to similar provision in Cal. Civ. Code, § 3402, see San Jose Ranch Co. v. San Jose 
Land & Water Co., 132 Cal. 582, 64 Pac. 1097; Gardner v. California Guarantee Invest. 
Co., 137 Cal. 71, 69 Pac. 844; Kee v. Davis, 137 Cal. 456, 70 Pac, 294. 


§ 7206. When adjudged. The rescission of a written contract may be 
adjudged on the application of a party aggrieved: 

1. In any of the cases mentioned in section 5934; or, 

2. When the contract is unlawful for causes not apparent upon its face and 
the parties were not equally in fault; or, 

3. When the public interest will be prejudiced by permitting it to stand. 
[R. C. 1905, § 6623; Civ. C. 1877, § 2008; R. C. 1899, § 5038.] 


As to equity rescinding contract which described more land than one of the parties 
supposed. Benesh v. Travelers’ Ins. Co. 14 N. D. 39, 103 N. W. 405. 
ight to cancellation of contract made with foreign corporation because it has not 
complied with the laws entitling it to do business within the state. 21 L.R.A.(NS.) 707. 
As to similar provision in Cal. Civ. Code, § 3406, see Joshua Hendy Mach. Works v. 
American Steam Boiler Ins. Co., 86 Cal. 248, 21 Am. St. Rep. 33, 24 Pac. 1018; Toby 
v. Oregon P. R. Co., 98 Cal. 490, 33 Pac. 550; Kelley v. Owens, 120 Cal. 502, 47 Pac. 
869, 52 Pac. 797; Smith v. Blandin, 133 Cal. 441, 65 Pac. 894; Hartwig v. Clark, 138 
Cal. 668, 72 Pac. 149; Donnelly v. Rees, 141 Cal. 56, 74 Pac. 438. 


§ 7207. Not for mere mistake. Rescission cannot be adjudged for mere 
mistake, unless the party against whom it is adjudged can be restored to sub- 
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Compensatory Relief. CIVIL CODE. §§ 7211-7213 


ARTICLE 10.— PREVENTIVE RELIEF. 


§ 7211. How granted. Preventive relief is granted by injunction, pro- 
visional or final. [R. C. 1905, § 6628; Civ. C. 1877, § 2014; R. C. 1899, § 5043.] 
Railroad cannot be enjoined from operating road on its own property until payment 
of damages to other property in neighborhood. Hyde v. Minnesota, D. & P. R. Co., 24 

S. D, 386, 123 N. W. 849. ; 

§ 7212. Provisional injunctions. Provisional injunctions are regulated by 
the code of civil procedure. [R. C. 1905, § 6629; Civ. C. 1877, § 2015; R. C. 
1899, § 5044.] 

§ 7218. When final injunction granted. Except when otherwise provided 
by this chapter, a final injunction may be granted to prevent the breach of 
an obligation existing in favor of the applicant: 

1. When pecuniary compensation would not afford adequate relief. 

2. When it would be extremely difficult to ascertain the amount of com- 
pensation which would afford adequate relief. 

3. When the restraint is necessary to prevent a multiplicity of judicial 


proceedings; or, 
4. When the obligation arises from a trust. [R. C. 1905, § 6630; Civ. C. 
1877, § 2016; R. C. 1899, § 5045.] ) 


Railroad cannot be enjoined from operating road on its own property until payment 
of damages to other property in neighborhood. Hyde v. Minnesota, D. & P. R. Co., 24 
S. D. 386, 123 N. W. 849. 

oo in aid of lowest bidder on public contract. 26 L.R.A. 711; 30 L.R.A.(N‘S.) 
Pg Sony trespasses on real estate. 11 Am. Dec. 498; 53 Am. Rep. 346; 99 Am. 

- Rep. 731. 

——against repeated trespass. 13 L.R.A.(N.S.) 173; 21 L.R.A.(N.8.) 417. 
to prevent trespass of animals or fowls. 48 L.R.A.(N.S.) 179. 

——to protect trees on boundary. 46 L.R.A.(N.S.) 5. 

———against breach of agreement by railroad company as to crossing provided for in 
deed to railroad of right of way. 48 L.R.A.(NS.) 388. 
to prevent interference by railroad with crossing stipulated for in deed to rail- 
road of right of way. 48 L.R.A.(NS.) 378. 
against construction or use of crossing provided for in deed to railroad of right 
of way. 48 L.R.A.(NS.) 389. 

——against waste of oil or gas causing injury to neighboring wells. 48 L.R.A.(N.S.) 
170. 

-——to prevent breach of contract. 90 Am. St. Rep. 634. 

——against improper use of leased premises. 59 . Dec. 70. 

Right to enjoin sale under a power in a mortgage against which the statute of limita- 
tions has run. 6 L.R.A.(N.S.) 510. ; 

Doctrine of comparative injury in suit to enjoin nuisance. 81 L.R.A.(NS.) 881; 39 
L.R.A.(NS.) 580. 

As to similar provision in Cal. Civ. Code, § 3422, see McLaughlin v. Del Re, 64 Cal. 
472, 2 Pac. 244; Spreckels v. Hawaiian Commercial & Sugar Co., 117 Cal. 377, 49 Pac. 
353. 

1. Irreparable injury, what is within the meaning of the law of. 1 Am. St. Rep. 374. 

Necessity that injury be irreparable. 43 L.R.A.(N.S.) 262. 

Insufficiency of allegation of irreparable injury in action to enjoin trespass to cut 
timber. 22 L.R.A. 239. : 

As ground for injunction against collection of illegal taxes. 22 L.R.A. 704. 
as affecting right to injunction against erection, maintenance or removal of 
fences or gates on ground of nuisance. 7 L.R.A.(N.S.) 78. 

Injunction against sale of, or proposal to sell real property to person, or for purpose 
regarded as undesirable. 44 L.R.A.(NS.) 228. 
against the publication of letters. 49 Am. Dec. 180. 

Injury to one’s business or interests as ground for an injunction against an illegal 
business establishment not directly affecting other property. 45 L.R.A.(N.S.) 827. 

2. Effect of stipulation for liquidated damages in contract not to engage in business, 
upon equitable jurisdiction to enjoin breach thereof. 10 L.R.A.(NS.) 204. 

Injunction to prevent breach of stipulation to handle or use the product of one pro- 
ducer only. 10 L.R.A.(N.S.) 475. 
against breach by employe of agreement not to engage in a competing business. 
16 L.R.A.(N.S.) 389. 
against breach of covenant not to enter another’s employment as affected by dis- 
tinction between procuring specific performance of contract and preventing injury to 
business. 35 L.R.A.(N.S.) 119. 
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Injunction against enforcement judgment for want of jurisdiction or against judgments 
which are void. 31 L.R.A. 200. 
for errors and irregularities. 30 L.R.A. 700. 
for defenses existing prior to rendition. 31 L.R.A. 747. 
for matters arising subsequently to rendition. 80 L.R.A. 560. ae 
Power of equity to enjoin enforcement of judgment in action at law, in order to retain 
the status quo pending an appeal from such judgment. 25 L.R.A.(N.S.) 828. oa 
3. Injunction against action or procosdnee foreign jurisdiction, 21 L.R.A. 71; 
25 L.R.A.(N.S.) 267; 56 Am. Rep. 663; 59 St. Rep. 880. ne 
against action or proceeding in foreign jurisdiction to prevent fraud. 
L.R.A.(N.S.) 268. ‘ 
——against suit in another state to evade local exemption laws. 15 L.R.A.(N.8S.) 1008. 
Jurisdiction to restrain legal proceedings with respect to land in another state or 
country. 69 L.R.A. 689; 7 L.R.A.(N.S.) 114. ; av 
6. One having prima facie title to office will not be restrained from exercising con- 
trol pending litigation. State v. Herreid, 10 8. D. 16, 71 N. W. 319. ; 
Granting of temporary injunction restraining county officers from removing their 
offices pending determination of contest, in relation thereto was not abuse of discretion. 
Shaw v. Circuit Ct., 27 8. D. 49, 129 N. W. 907. 
7. Not granted to prevent legislative act by municipal corporation. State v. Thorsen, 
9S. D. 149, 68 N. W. 202, 33 L.R.A. 582. ; 
Injunction against illegal acts of municipal and other public corporations. 2 Am. 
St. Rep. 92. 
mc ST enactment of municipal ordinances. 36 Am. St. Rep. 449; 13 L.R.A. 
844; 2 L.R.A.(N.S.) 152. 
against enforcement of ordinances. 118 Am. St. Rep. 372. 
against prosecutions under ordinances. 21 L.R.A. 86. ; : 
Right of taxpayer, in absence of statute, to enjoin unlawful expenditures by munic- 
ipality. 36 L.R.A.(N.S.) 1 


CHAPTER 111. 
SPECIAL RELATIONS OF DEBTOR AND CREDITOR. 


ARTICLE 1. GENERAL PRINCIPLES, §§ 7215-7219. 
2.. FRAUDULENT INSTRUMENTS AND TRANSFERS, §§ 7220-7223. 


ARTICLE 1.— GENERAL PRINCIPLES. 


§ 7215. Debtor defined. A debtor within the meaning of this chapter is 
one who by reason of an existing obligation is or may become liable to pay 
money to another whether such liability is certain or contingent. [R. C. 
1905, § 6632; Civ. C. 1877, § 2018; R. C. 1899, § 5047.] 


Sureties on bonds are debtors within meaning of this section. Conner v. Corson, 
18 8. D. 550, 83 N. W. 588. 


As to debt and obligation not being synonymous. Sonnesyn v. Akin, 12 N. D. 227, 
97 N. W. 557. 


As to similar provision in Cal. Civ. Code, § 3429, see Melvin v. State, 121 Cal. 16, 
53 Pac. 416. 


§ 7216. Creditor defined. A creditor within the meaning of this chapter 
is one is whose favor an obligation exists by reason of which he is or may 


become entitled to the payment of money. [R. C. 1905, § 6633; Civ. C. 1877, 
§ 2019; R. C. 1899, § 5048.) 


Should be liberally construed in relation to fraudulent transfers. Soly v. Aasen, 10 
N. D. 108, 86 N. W. 108. 


Vendor, as to whom sale is void by reason of his mental incapacity, is a “ creditor.” 
First Nat. Bank v. Calkins, 16 S. D. 445, 93 N. W. 646. 


“Creditor ” includes one existing before chattel mortgage. Pierson v. Hickey, 16 
8. D. 46, 91 N. W. 339. 


§ 7217. Fraud only vitiates debtor’s contract. In the absence of fraud 
every contract of a debtor is valid against all his creditors existing or subse- 
quent, who have not acquired a lien on the property affected by such contract. 
[R. C. 1905, § 6634; Civ. C. 1877, § 2020; R. C. 1899, § 5049.] 


Transfer of funds made in good faith before judgment not fraudulent. McLaughlin 
v. Bank, 6 D. 406, 43 N. W. 715. 


§ 7218. Creditors may be preferred. A debtor may pay one creditor in 
preference to another, or may give to one creditor security for the payment 
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One who aeargton takes conveyance or assignment to aid or abet scheme to defraud 
creditors cannot hold fraudulent instrument or any interest under it. Burt v. C. Gotzian 
& Co., 102 Fed. 937, 43 C. C. A. 59; Herman v. McKinney, 47 Fed. 758. : ; 

Conveyance of homestead from husband to wife not fraudulent as to creditors. First 
State Bank v. O’Leary, 13 S. D. 204, 83 N. W. 45. 

Assignment made to delay or defraud creditors is void as to them. (State) Enderlin 
Bank v. Rose, 4 N. D. 319, 58 N. W. 514, 26 L.R.A. 593. 

Whether transfer is fraudulent is question of intent. Dalrymple v. Loan & Trust Co., 
9 N. D. 306, 83 N. W. 245; Cahn v. Bank, 1 8S. D. 237, 46 N. W. 185. . 

Reservation of exemptions in assignment for creditors not fraudulent. Red River 
Valley Bank v. Freeman, 1 N. D. 196, 46 N. W. 36. 

Property fraudulently conveyed is subject to levy under execution. Salemonson v. 
Thompson, 13 N. D. 182, 101 N. W. 320. 

Fraudulent intent is vital fact which renders conveyance void. Stevens v. Meyers, 14 
N. D. 398, 104 N. W. 529. 

Bill of sale to son without consideration with secret agreement to Fr certain creditors 
. void as in fraud of creditors. Hall v. Feeney, 22 8. D. 541, 21 L.R.A.(N.S.) 513, 18 

. W. 1038. 

Verdict may be directed where, upon undisputed facts, instrument on which rights of 
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with 
secret reservation of interest, is void. Walklin v. Horswill, 24 8. D. 191, 123 N. W. 668. 

(Redemption of property from execution sale by judgment debtor in name of another 
is a fraudulent conveyance. Lynch v. Burt, 132 Fed. 417. 
gore what are voluntary transfers, see notes, 7 Am. Dec. 362; 14 Am. Dec. 7C3; 28 

. Rep. 721. 

Presumption that voluntary transfers are in fraud of creditors. 119 Am. St. Rep. 556. 

are debt as consideration for bona fide purchase of property not negotiable. 
86 L.R.A. 161. 

When will a purchaser of property for less than its value, without fraudulent intent, 
be regarded as a trustee for creditors. 5 L.R.A.(N.S.) 395. 

Rights and title of parties under fraudulent conveyance. 34 Am. Dec. 765. 

; Purchaser’s ignorance of debtor’s fraudulent intent in conveyance to him. 36 L.R.A, 
38. 

Effect of vendee’s knowledge of fraudulent intent. 34 Am. St. Rep. 395. 

Effect of fraudulent conveyance on title of fraudulent grantee as to parties not cred- 
itors. 67 L. R.A. 889. 

Effect of fraudulent conveyance on title of bona fide purchaser from fraudulent 
grantee. 67 L.R.A. 891; 28 Am. Dec. 688; 28 Am. Dec. 734. : 

Effect of fraudulent conveyance on title conveyed by bona fide purchaser to one having 
knowledge of the fraud. 67 L:R.A. 898. ; : 

hy ae by participation in debtor’s fraud of transfer for good consideration. 
82 L. . 33, 

Participation by purchaser in vendor’s fraud which will invalidate transfer for good 
consideration. 32 L.R.A. 33. 

Participation by creditor in fraudulent intent of debtor which will make a transfer 
to pay or secure his debt invalid as to other creditors. 31 L.R.A. 609. 

po of relationship to show participation by creditors in debtor’s fraudulent intent. 
31 L. - 645. 

Transfers between husband and wife as fraudulent conveyances. 19 Am. St. Rep. 
657; 20 Am. St. Rep. 715; 90 Am. St. Rep. 497. 

: ear of proof as to fraud against creditors in transfer from husband to wife. 56 

R.A. 823. 

Validity of arrangement for household finances as against husband’s creditors. 43 
L.R.A.(N.S.) 685. 

Admissibility of declarations by vendor made out of court as to his purpose in making 
a conveyance or transfer attacked as fraudulent as against creditors. 41 L/R.A.(N.S.) 1. 

Federal courts following state decisions as to questions in relation to fraudulent trans- 
fers of property. 40 L.R.A.(N.8.) 420. 

Recovery of nonexempt property conveyed to avoid nonexistent or unfounded demand. 
1 L.R.A.(N.S.) 1007. 

Declarations of vendor, as evidence against his vendee to show fraud. 42 Am. Dec. 631. 

Transfers of exempt property. 20 Am. Rep. 150. 

Right of grantee to avoid actions for the purchase price. 30 Am. Rep. 517. 

Proof of fraud. 11 Am. St. Rep. 757. 

Relief from fraudulent conveyance after death of grantor. 135 Am. St. Rep. 329. 
Pry in equity from fraudulent conveyance at instance of one of the parties. 7 Am. 

- Rep. 587. 

Right of grantor to obtain relief from fraudulent conveyance. 15 Am. Dec. 599. 

Right of client to recover property placed in name of his attorney in order to defraud 
creditors. 37 L.R.A.(N.S.) 161. 

As to similar provision in Cal. Civ. Code, § 3439, see Windhaus v. Bootz, 3 Cal. Unrep. 
351, 25 Pac. 404; Francisco v. Aguirre, 94 Cal. 180, 29 Pac. 495; Salisbury v. Burr, 114 
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Validity of a chattel mortgage of stock of merchandise as affected by a provision or 
agreement giving the mortgagor the possession with power of sale. 18 L.R.A. 604; 36 
L.R.A.(N.S.) 1181. 

As to similar provision in Cal. Civ. Code, § 3440, see Watson v. Rodgers, 53 Cal. 
401; Hesthal v. Myles, 53 Cal. 623; Merrill v. Hurlburt, 63 Cal. 494; Kelly v. Murphy: 
70 Cal. 560, 12 Pac. 467; Newell v. Desmond, 74 Cal. 46, 15 Pac. 369; Tregear v. Eti- 
wanda Water Co., 76 Cal. 537, 9 Am. St. Rep. 245, 18 Pac. 658; Brown v. Bank of Napa, 
77 Cal. 544, 20 Pac. 71; Morgan v. Ball, 81 Cal. 93, 5 L.R.A. 579, 15 Am. St. Rep. 34, 22 
Pac. 331; Bunting v. Saltz, 84 Cal. 168, 24 Pac. 167; Bull v. Bray, 89 Cal. 286, 13 L.R.A. 
576, 26 Pac. 873; Brown v. O’Neal, 95 Cal. 262, 29 Am. St. Rep. 111, 30 Pac. 538; Free- 
man v. Hensley, 3 Cal. Unrep. 536, 30 Pac. 792; Kirk v. Roberts, 3 Cal. Unrep. 671, 81 
Pac. 620; Porter v. Bucher, 98 Cal. 454, 33 Pac. 335; Banning v. Marleau, 101 Cal. 238, 
35 Pac. 772; Howe v. Johnson, 107 Cal. 67, 40 Pac. 42; Brown v. Cline, 109 Cal. 156, 41 
Pac. 862; Bank of Ukiah v. Gibson, 109 Cal. 197, 41 Pac. 1008, 1010; Dubois v. Spinks, 
114 Cal. 289, 46 Pac. 95; Lilienthal v. Ballou, 6 Cal. Unrep. 179, 55 Pac. 251; Matteucci 
v. Whelan, 123 Cal. 312, 69 Am. St. Rep. 60, 55 Pac. 990; Feeley v. Boyd, 143 Cal. 282, 
65 L.R.A. 943, 76 Pac. 1029. 


§ 7222. When only act of debtor void for fraud. A creditor can avoid the 
act or obligation of his debtor for fraud only when the fraud obstructs the 
enforcement by legal process of his right to take the property affected by 
the oe or obligation. [R. C. 1905, § 6639; Civ. C. 1877, § 2025; R. C. 
1899, § 5054. 


Excess of value of security over debt secured raises no presumption of fraud on that 
account. Black Hills Co. v. Gardiner, 5 S. D. 246, 58 N. W. 557. 
As to similar provision in Cal. Civ. Code, § 3441, see Blanc v. Paymaster Min. Co., 95 
Cal. 524, 29 Am. St. Rep. 149, 30 Pac. 765. 

§ 7223. When fraudulent intent question of fact. In all cases arising under 
section 5599 or under the provisions of this chapter the question of fraudulent 
intent is one of fact and not of law; nor can any transfer or charge be 
adjudged fraudulent solely on the ground that it was not made for a valuable 


consideration. [R. C. 1905, § 6640; Civ. C. 1877, § 2026; R. C. 1899, § 5055.] 

Fraudulent intent must be alleged and made to appear. Dalrymple v. Trust Co., 
9 N. D. 306, 83 N. W. 248. 

Transfer not fraudulent solely for absence of valuable consideration. First State 
Bank v. O’Leary, 13 8. D. 204, 83 N. W. 45. 

* Section not prevent court from directing verdict. First Nat. Bank v. North, 2 8. D. 
480, 51 N. W. 96. 

Conveyance from husband to wife while deeply in debt not necessarily fraudulent. 
First State Bank v. O’Leary, 13 S. D. 204, 83 N. W. 45. 

Assignment for benefit of creditors; change of possession. Wright v. Lee, 10 8. D. 263, 
72 N. W. 895. 

Question of fraudulent intent is one of fact and not law. Probert v. McDonald, 2 
S. D. 495, 51 N. W. 212, 39 Am. St. Rep. 796; Dalrymple v. Trust Co., 9 N. D. 306, 83 
N. W. 245; Gaines v. White, 1 S. D. 434, 47 N. W. 524; Bergman v. Jones, 10 N. D. 
520, 88 N. W. 284; Stevens v. Meyers, 14 N. D. 398, 104 N. W. 529. 

Fraud as to creditors may be question of law where facts are undisputed. Hall v. 
Feeney, 22 8. D. 541, 21 L.R.A.(N.S.) 513, 18 N. W. 1038. 

Verdict may be directed where upon undisputed facts instrument on which rights of 
parties depends, being pledge, chattel mortgage or absolute conveyance of title, with 
secret reservation of interest, is void. Walklin v. Horswill, 24 S. D. 191, 123 N. W. 668. 

Effect of statutes making fraud a question for the jury where mortgagor of mer- 
chandise is left in possession with power of sale. 18 L.R.A. 611. 

As to similar provision in Cal. C. Code, § 3442, see Roberts v. Burr, 6 Cal. Unrep. 
154, 54 Pac. 849; Poulson v. Stanley, 122 Cal. 655, 68 Am. St. Rep. 73, 55 Pac. 605; 
Wolters v. ‘Rossi, 126 Cal. 644, 59 Pac. 143; Gray v. Brunold, 140 Cal. 615, 74 Pac. 303; 
Re Vance, 141 Cal. 624, 75 Pac. 323. 


CHAPTER 112. 
SALES AND ASSIGNMENTS. 


The title of the act of 1913 constituting this chapter reads as follows: “An act to 
amend and re-enact chapter 221 of the Session Laws of North Dakota for 1907, entitled 
‘An act providing for the giving of notice Me rg to their creditors before making 
sale of their entire stock or business.’” Laws 1907, ch. 221, above mentioned, con- 
sisted of two sections, the first of which was evidently amended to make section 7224 
here. The second section read as follows: ‘“ Present rule of evidence continued. Except 
as expressly provided in this act, nothing therein contained nor any act thereunder 
shall change or affect the present rules of evidence or the present presumptions of law.” 


106 1681 


CIVIL : 


a to 
Sell 
alk entire stock 
and > Of an = 
> onenres Pertaining ~_ “<> DE g ignment 
the Sellety onsen 2d tc. = , ales and Assignments. 
‘ oe pi _—>—_—_ =0o0ds, when. The sale, transfer or 


er, 5.2 trans —_—_ = 
PUrchas tr ferrey~ = ee _ whole of a stock of merchandise, or 


ferrer ; : ; 
ful) 2 trans = Se € conducting of said business, other- 
, Xere; 1 detai) feree i= — = = e and in the regular prosecution of 
assj Se of e NVerme = = ssignor, shall be void as against the 
ray, Sno, TeasonabE — ae Se unless the seller, transferrer, 
af cre of €ach <= SS Signee, shall, at least five days before 
TSNo> © and i = SE = showing the quality and, so far as 
fez. <u writ ASS] =—__ Rigence, the cost price to the seller, 
e a Cer, and ten l= = “®o be included in the sale; and unless 
urate Ife b SS ge ae — ——— <iemand and receive from the seller, 
e pattes, "Ad oy the == ———— == names and addresses of the creditors 
SSesg; Cha ©mplete — EE —wsvith the amount of indebtedness due 
=, 107m Oo or, tran ———OO “== -5-, transferee and assignor, under oath, 
ad Otir, t such > = of his creditors, and of his indebted- 
©ss ——— ae —e and assignee shall, at least five days 


ee 


Pers 
h qre Stateg as ze SS SS ome = Mhandise, or merchandise and fixtures, 
r - 25,°F th SS or by registered mail every creditor 
e 2] e = the. 

Who,” § 1 Dr-=e —$————— = aid list, or of which he has knowledge, 
in Ong? tra thig “=> ~ __ terms and conditions thereof. [1913, 

hi.” 8asg, 28fer, Se 
Shay, ation Ca —yter applies. Sellers, transferrers and 
se b ter S, ——_—_ assignees, under this chapter, shall 

. a Serer gnees, 


artnerships and individuals. But noth- 


47° 8nk, Shalj — 
its, § 3.)'Ptey ee 15 to sales by executors, administrators, 
or 


[== by any public officer under judicial 


z 
Bne, PUre 
Plig a tie, wh SS ers not conforming hereto. Any pur: 
6S, oR oF FSS = al! not conform to the provisions of this 


es Cej —==——a_—any of the creditors of the seller, trans- 
of > Im —_— es — —e- and be held accountable to such cred- 


er CS! Sandise and fixtures that have come into 


0 —_. transfer or assignment. [1913, ch. 247, 


t2n wa l———_— ee ee «2, who shall conform to the provisions of 
»> eae > <= held accountable to any creditor of the 


t 
° fo. zany of the goods, wares, merchandise or 


S Oe ee of said purchaser, transferee or 
CN me sfer or assignment. [1913, ch. 247, § 5.] 


On we ? 
reptile Sey eos, tion. 2 L.R.A.(NS.) 331; 20 L.R.A.(N.S.) 160. 
SS a E—_~ CF <stock of goods in bulk. 2 L.R.A.(N.S.) 331. 
le . ain to sales of stocks of goods in bulk to transfer in 
w > ~~ E'S.) 174. 
‘ £7 OD. X} Sense, property. 45 L.R.A.(N.S.) 497. 
iz, € W at, re eee are within the operation of bulk-sale statutes. 25 
. 495. 
Pel: a ————$$$ $$$, EI G of sales in bulk law. 12 L.R.A.(N.S.) 178. 
S Te — oo C—O Dg of bulk-sale law. 34 L.R.A.(N.S.) 218. 
Ss Rin —_—— mes a tement seller is required to make as a condition 
= - 4 C—O « NS.) 492. 
le = = —EE~ Se xnade in violation of bulk-sales law. 39 L.R.A.(N.S.) 


————_—_——_—_—_ 


1682 


Nutsance. CIVIL CODE. §§ 7228-7229 


CHAPTER 113. 
NUISANCE. 


ARTICLE 1. GENERAL PRINCIPLES, §§ 7228-7233. 
2. Pusuio Nuisance, §§ 7234-7239. 
3. Private NvuISANCES, §§ 7240, 7241. 


ARTICLE 1.— GENERAL PRINCIPLES. 


7228, Nuisance defined. A nuisance consists in unlawfully doing an act 
or omitting to perform a duty, which act or omission either: 

1. Annoys, injures or endangers the comfort, repose, health or safety of 
others; or, 

2. Offends decency; or, 

3. Unlawfully interferes with, obstructs or tends to obstruct or renders 
dangerous for passage any lake or navigable river, bay, stream, canal or basin, 
or any public park, square, street or highway; or, 

. In any way renders other persons insecure in life or in the use of prop- 
erty. [R. C. 1905, § 6641; Civ. C. 1877, § 2047; R. C. 1899, § 5056. ] 


The question of nuisance or no nuisance is always a question of fact. Teinen v. Lally, 
10 N. D. 153, 86 N. W. 356. 

Railway stockyards in residence district of town md be prohibited as nuisance, irre- 
spective of condition in which kept. Colton v. South Dakota Central Land Co., 25 
S. D. 309, 28 L.R.A.(N.S.) 122, 126 N. W. 507. ; 

Person contracting with drainage board is liable in tort for placing obstruction in 
mpd ay not upon contract. Solberg v. Schlosser, 20 N. D. 307, 30 L.R.A.(N.8.) 1111, 
127 N. W. 91. 

Auction as a nuisance. 20 L.R.A.(N.S.) 972. 

Auction in street as a nuisance, subject to city control. 39 L.R.A. 678. 

Driving foul air against a neighbor’s windows as a nuisance. 9 L.R.A.(N.S.) 695. 

Stable for horses as a nuisance. 17 L.R.A.(N.8.) 1025; 32 Am. ep: 141. 

Storage of explosives as a nuisance. 16 L.R.A.(N.S.) 691; 38 L.R.A. 306. 

Hospital as a nuisance. 29 L.R.A.(N.S.) 49. 

Insane asylum or hospital for insane as a nuisance, 40 L.R.A.(N.8.) 647, 

Undertaker’s establishment as a nuisance. 31 L.R.A.(N.S.) 608. 

Cemetery as a nuisance. 31 L.R.A.(N.S.) 945; 34 L.R.A.(N.S.) 565, 

Dancing as a nuisance. 18 L.R.A.(N.S.) 699. 

Pool selling as a nuisance. 10 L.R.A.(N.S.) 992; 21 L/R.A.(N.S.) 836. 

Coasting as a nuisance. 42 L.R.A.(N.S.) 867. 

Bees as a nuisance. 62 L.R.A. 133. 

Te guns, traps and other dangerous instruments on premises as a nuisance. 
29 L.R.A. 158. 

Projection of building or other structure over the boundary as a nuisance, 32 
L.R.A.(N.S.) 1010. 

Trees near boundary as a nuisance. 2 B. R. C. 901. 

Noise with or without vibration incident to lawful industrial business as a nuisance. 
17 L.R.A.(N.S.) 287. 

Keeping of barking dogs as a nuisance. 7 L.R.A.(N.S.) 349. 

Bowling alley as a nuisance. 40 L.R.A.(N.S.) 75. 

Noise on street as a nuisance subject to municipal control. 39 L.R.A. 672. 

Liability of railroad for creating a nuisance by noise. 32 L/JR.A.(N.S.) 371. 

Use of soft coal as a nuisance. 13 L.R.A.(NS.) 465. 

Coal yards as a nuisance. 32 L.R.A.(N.S.) 522. 

Operation of brick kiln as a nuisance. 2 L.R.A.(N.S.) 92. 

Gas plant as a nuisance. 20 L.R.A.(N.S.) 466. 

Authority of the a epecigh to declare what are nuisances. 47 Am, St. Rep. 544. 

Businesses and machinery which may be enjoined as nuisances. 51 Am. Rep. 467. 

Debris in streams as nuisance. 30 Am. St. Rep. 551. 

Offensive trades and manufactures as nuisance. 42 Am. Rep. 540. 

Percolating of filthy water nuisance. 39 Am. Rep. 16. 


§ 7229. Public nuisance. A public nuisance is one which affects at the same 
time an entire community or neighborhood, or any considerable number of 
persons, although the extent of the annoyance or damage inflicted upon the 
individudls may be unequal. [R. C. 1905, § 6642; Civ. C. 1877, § 2048; R. C. 
1899, § 5057.] 
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2. How far property right necessary to sustain action for nuisance. 15 L.R.A. 689. 

Private right of action for public nuisance. 31 Am. Dec. 132; 25 Am. Rep. 533. 

Who may obtain injunction against a public nuisance. 67 Am. Dec. 203; 52 Am. Rep. 
574. 

Private right of action for obstruction of navigable stream. 3 L.R.A.(N.S.) 1126; 
88 L.R.A.(N.S.) 763. 

Doctrine of comparative injury in suit to enjoin nuisance. 31 L.R.A.(N.S.) 881. | 

Theory of nuisance as basis of recovery by abutter for injury to property from rail- 
road in street. 36 L.R.A.(N.S.) 756. 

Obstructions in near preventing access to property except by a circuitous route 
as a special injury entitling owner to maintain action for damages or to abate the 
nuisance. 8 L.R.A.(N.S.) 227; 21 L.R.A.(N.S.) 75. . 

Interference with one’s use of a highway as a special damage which will sustain an 
action by him against the wrongdoer. 28 L.R.A.(N.S.) 1053. 

Right of owner to recover damages to property from nuisance, not of a permanent 
character, existing before the commencement or at time of the renewal of the tenancy. 
3 L.R.A.(N.S.) 1060. 

Right of a municipality to maintain suit to enjoin a public nuisance. 51 L.R.A. 657. 

Injunction against nuisances in water and water courses. 40 L.R.A. 465. 

Injunction against nuisances affecting public morals, peace and good order and health 
and safety. 41 L.R.A. 321. 

Injunction against nuisances upon highways and streets. 42 L.R.A. 814. 

Injunction against nuisances by railroads and electrical companies. 44 L.R.A. 565. 

Right of owner or occupant of neighboring property to enjoin maintenance of house 
of prostitution. 11 L.R.A.(N.S.) 1060; 42 L.R.A.(N.S.) 1041. 

- Right to abate nuisances by destruction. 26 Am. Dec. 443; 44 Am. Rep. 111. 

Right to abate nuisance by interference with fishing rights. 60 L.R.A. 524. 

Right of municipality to maintain suit to abate nuisance. 51 L.R.A. 657. 

State as proper party to maintain bill to abate nuisance in city street. 19 L.R.A.(N.S8.) 
1172. 

§ 7236. Indictment. The remedy by indictment is regulated by the penal 
code and the code of criminal procedure. [R. C. 1905, § 6649; Civ. C. 1877, 
§ 2055; RB. C. 1899, § 5064.] 

§ 7237. Civil action. A private person may maintain an action for a public 
nuisance if it is specially injurious to himself, but not otherwise. [R. C. 1905, 


§ 6650; Civ. C. 1877, § 2056; R. C. 1899, § 5065.] 
Private action for public nuisance. 31 Am. Dec. 132; 25 Am. Rep. 533. 

§ 7238. Abated by public officer. A public nuisance may be abated by any 
public body or officer authorized thereto by law. [R. C. 1905, § 6651; Civ. C. 
1877, § 2057; R. C. 1899, § 5066.] 

Power of health authorities to require alterations of private property in a particular 
manner. 24 L.R.A.(N.S.) 341. 

§ 7239. By private person. Any person may abate a public nuisance which 
is specially injurious to him by removing or, if necessary, destroying the 
thing which constitutes the same without committing a breach of the peace 
or doing unnecessary injury. [R. C. 1905, § 6652; Civ. C. 1877, § 2058; R. C. 
1899, § 5067.] 

Abatement of public nuisance by a private person without suit. 124 Am. St. Rep. 591. 
Right of private citizen to destroy fiquor illegally kept for sale. 26 L.R.A.(N.S.) 996. 


Special damage from awning or structure overhanging street which will sustain 
action by private person to abate it. 48 L.R.A.(N.8.) 173. 


ARTICLE 3.— PRIVATE NUISANCES. 


§ 7240. Remedies against. The remedies against a private nuisance are: 
1. A civil action; or, | 
2. Abatement. [R. C. 1905, § 6653; Civ. C. 1877, § 2059; R. C. 1899, § 5068.) 
Right of one in possession to maintain action for nuisance without proving title. 
84 L.R.A.(N.S.) 560. 
aoe of lessee to maintain suit to abate a nuisance affecting possession. 3 L.R.A.(N.S.) 


Nuisances that will be enjoined as interfering with the comfortable enjoyment of real 
property. 10 Am. Rep. 674. 

Injunction against threatened nuisance. 73 Am. Dec. 113. 

Right of property owner to damages or injunction for maintenance of electric light 
plant in vicinity of his property. 27 L.R.A.(N.S.) 237. 

Respective liabilities of landlord and tenant for nuisances to each other and to third 
persons. 50 Am. Dec, 776. 
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Railway stockyards in residence district of town may be prohibited as nuisance, irre- 
spective of condition in which kept. Colton v. South Dakota Central Land Co., 25 S. D. 
809, 28 L.R.A.(N.S.) 122, 126 N. W. 507. 

The application of the maxim sic utere tuo ut alienum non ledas to injuries by blast- 
ing. 6 L.R.A.(N.S.) 570. 

§ 7249. He who consents to an act is not wronged by it. [R. C. 1905, 
§ 6662; Civ. C. 1877, § 2068; R. C. 1899, § 5077.) 
Accused cannot object to bias of officer summoning jury where he consented to his 
appointment. State v. Hayes, 23 S. D. 596, 122 N. W. 652. 
applicability of section to procure accounting as to partnership affairs. Gorman vV. 
Madden, 27 8. D. 319, 131 N. W. 290. : : 
§ 7250. Acquiescence in error takes away the right of objecting to it. 
[R. C. 1905, § 6663; Civ. C. 1877, § 2069; R. C. 1899, § 5078.] 

Applicable to errors in procedure. Pyke v. Jamestown, 15 N. D. 157, 107 N. W. 359. 

As to irregularity in directing verdict after receiving additional evidence without 
renewal of motion therefor, without objection being disregarded. Dring v. St. Lawrence 


. 23 S. D. 624, 122 N. W. 664. 
“‘Acquiescence” means “to rest apparently satisfied without objection; a silent or 
835 


passive assent.” Farr v. Semmler, 24 S. D. 290, 123 N. W. 835. 
One who expressly congents to redundant bill cannot insist as matter of right that it 
shall be stricken out. Whaley v. Vidal, 26 S. D. 300, 128 N. W. 381. 
§ 7251. No one can take advantage of his own wrong. [R. C. 1905, § 6664; 
Civ. C. 1877, § 2070; R. C. 1899, § 5079.] 
As to taking advantage of one’s own wrong. 5 L.R.A. 344. 
how far. abrogated by statute. 25 L.R.A. 564. 
Homicide as affecting devolution of property. 3 L.R.A.(N.S.) 726; 39 L.R.A.(N.S.) 


1088. 
oo of insured as affecting right to insurance. 8 L.R.A.(N.S.) 727; 28 L.R.A.(N.8.) 


Effect of homicide on right to probate will of fact that legatee is murderer of testator. 
84 L.R.A.(N.S.) 967. 

§ 7252. He who has fraudulently dispossessed himself of a thing may be 
treated as if he still had possession. [R. C. 1905, § 6665; Civ. C. 1877, § 2071; 
R. C. 1899, § 5080.] 

§ 7253. He who can and does not forbid that which is done on his behalf 
is deemed to have bidden it. [R. C. 1905, § 6666; Civ. C. 1877, § 2072; R. C. 
1899, § 5081.] 

§ 7254. No one should suffer by the act of another. [R. C. 1905, § 6667; 
Civ. C. 1877, § 2073; R. C. 1899, § 5082.] 

Relates only to law of evidence. Carroll v. Rye Twp., 13 N. D. 458, 101 N. W. 894. 

§ 7255. He who takes the benefit must bear the burden. [R. C. 1905, 
§ 6668; Civ. C. 1877, § 2074; R. C. 1899, § 5083.] . 

No one should be allowed to rely on what is beneficial to him and repudiate what is 
not, in any instrument or transaction. Christiernson v. Hendrie & B. Mfg. & Supply Co., 
26 S. D. 519, 128 N. W. 603. 

§ 7256. One who grants a thing is presumed to grant also whatever is 
ary to its use. [R. C. 1905, § 6669; Civ. C. 1877, § 2075; R. C. 1899, 

5084. 

§ 7257. For every wrong there is a remedy. [R. C. 1905, § 6670; Civ. C. 
1877, § 2076; R. C. 1899, § 5085.] 

As authorizing wife to maintain action in her own name. King v. Hanson, 13 N. D. 
85, 99 N. W. 1085. 

§ 7258. Between those who are equally in the right or equally in the wrong 
the law does not interpose. [R. C. 1905, § 6671; Civ. C. 1877, § 2077; R. C. 
1899, § 5086.] 

§ 7259. Between rights otherwise equal the earliest is preferred. [R. C. 
1905, § 6672; Civ. C. 1877, § 2078; R. C. 1899, § 5087.] 

§ 7260. No man is responsible for that which no man can control. [R. C. 
1905, § 6673; Civ. C. 1877, § 2079; R. C. 1899, § 5088.] 

§ 7261. The law helps the vigilant before those who sleep on their rights. 
[R. C. 1905, § 6674; Civ. C. 1877, § 2080; R. C. 1899, § 5089.] 

§ 7262. The law respects form less than substance. [R. C. 1905, § 6675; 
Civ. C. 1877, § 2081; R. C, 1899, § 5090.] 


1687 


iy #275 Bey, Men? Com, § 


what wh ‘ an Substance. 
Cy ™m to haven : <ODE. Mazims of Jurisprudence. 


S6 
Nie and ; 
ks: .° <) 22 ainst h> SS ee 
at MS Pon i877 § 2082 e AERC derson y. Hughes County, 13 S. D. 576, 83 


R. hich 2st as = a 
208.Pe Ia. 1905 does oo vhi<=e — “=n done is to be regarded as done in 
— thee? ney, $ 6677 On. - PS =a_- a “om whom performance is due. [R. C. 
. er . iv. —_ —s 1899, 5091. 
o, Art of 5 1899 Te quires ; > EE ht to hove ns 5 LRA. 104 
I Lh i Ss Poss}, S 50 = ————__—— —®o exist is to be regarded as if it did 
877 © lay ® BOSsibij,, 293] eee —_ 877, § 2083; R. C. 1899, § 5092.] 
§ Dee R. cities “yy rd LF Sergi Ey a tng Be 
Nas No 085 “ithe, % 28 9 SS sibilities. [R. C. 1905, § 6678; Civ. C. 
r > . —_ 
S. S- v. Wired” C. 1565 20 = ————— TS, Sheldon, 9 8, D. 392, 69 N. W. 6025 Lyons 
M35 L.R.A.(N.S.) 1219, 132 N. W. 679. 


i b =O7 ite 51899, 
> > — a . . ® 
nk sOta £5 Ry 20 Sr lew —— = —, =< <jjuires idle acts. [R. C. 1905, § 6679; 
meee: SE = Sess ==. 

D. ani ts by: R08; = = = ————_—————— =a oa 7S. D. 623, 65 N. W. 37, 30 L.R.A. 612; 
en ;j ‘ $84. Pe Teee;, %., 2g ——— ee ee — . W. 236, 42 L.R.A. 549; Loftus v. Shipping 
Sa] Woy) tts HH tted ote ——— SSS — wn v. Groneweg, 16 S. D. 29, 91 N. W. 335; 

Bs Very Mae be: Ww It o- KS << — ED. 386, 123 N. W. 849. 
oF — an Pequ;;.,°76. ee > ther bank in which he is interested will not be 
‘ 22>" Seer Cho, Grif ia === not thereby injured. Jackson v. First State 

> u ne Se ee = ct 

ate a lis i Us Se > a — EE s to require stockholders to formally meet and 


ec 
e el 
of P= — 16 S. D. 29, 91 N. W. 335. 


r Gn¢e>> Ww. 
fac eee pledge of prop rma 
- SEE arr Co. v. Robb-Lawrence Co., 17 N. D. 257, 16 


i 
Wh oetes Mep)* Wily 
r SQ Ts 
te on —_———— justi 
< ng sss <> t_justify reversal where its existence would not 
- Swift, 22 S. D. 165, 133 Am. St. Rep. 907, 116 


2095 is; .- 637'Si8t, “Iie 
=a =f “2 , Ch eee SSS = brought for specific performance of contract to 
he is not bound by contract. Beddow v. Flage, 


te ~ Ce 
ae ile. *S in Co 1A 
Lape bong doe Paes, EEE, — [R. C. 1905, § 6680; Civ. C. 1877, § 2086; 
c N. wy a 
ae aa ) 1Ouy 0 Se ~=——malty and interest against land sold for taxes will 
of ‘> § Prec 8, ly 2.) SS ee, 20 S. D. 445, 107 N. W. 204. 
Cond; “0g—*2 Ox, SS —_——_—— - condition precedent. Ex parte Hawley, 22 


2) 

CyPo, {RR GE. ———~s—m_alify those which are general. [B. C. 1905, 

77 Reo ¢.  O————————_—_—————— = _ __ 1899 § 5096.] 

= a UE ?, 

= $ 8 as SOs«~éP*hern'ix Ins. Co. vV. Perkins, 19 S. D. 59, 101 N. W. 

= ition is in general the best. [R. C. 1905, 
<C. 1899, § 5097.] 


spoeg ae —e’™K-eoAneuunuo@ouwuowo#o@4OO———ee eee — Sine less. [R. C. 1905, § 6683; Civ. C. 1877, 


TT 


es. - Neng “to bl; 99 Pay 
Sr ee es Req eq x a aoe . 
W, Ma877 at ig’ best wid, —__—«itiate. [R. C. 1905, § 6684; Civ. C. 1877, 


eam 27, Ce — 
ag Coy S44 Cerg 997 : ‘ta; ~~» Sy eA $n and contained error as to matter which need not 
r a S ce «ent as against subsequent purchaser and incumbrancer. 
, 26 S. D. 160, 128 N. W. 698, Ann. Cas. 1913A, 1128. 


i, Wi fea. Bee; whe: wy 
1t Re lo hj , oe 
SSO eS —————— LE A CL 


Rte weneg® ogo Sh ri, S952 § 5100.] 

} : si TT . 
“hy, to ‘8h Bu “Wo - BLY es be = a —— —gwnade certain. Coughran v. Sundback, 9 S. D. 483, 70 

Ons ler Sumee t be ny, > } & SS ————— 
735) on Cie Wyitne S thecen ie ee TC Sst, rather than one which defeats, instrument will be 
‘ de Rey ~ a mT SOS. cc ohnzon), 9 N. D. 489, 84 N. W. 350. 
S95 > por ey: lo, f ere Se St as sons must suffer by act of third, he by whose negligence 
; R. Im vPtig le Sap oy $e or. 4=Sweatman v. Deadwood, 9 S. D. 380, 69 N. W. 582; 
cc. a Poh iy Ness — N. W. 687; Carroll v. Nisbet, 9 8. D. 497, 70 N. W. 634. 
Soc 88 wa 2 Gens Se — $e Sm on in executory contract for sale of interest in land. 
ae Sy (ee pe = 61, 115 N. W. 259. 


S 52 ca: ae a £ to identi 7 ) identi- 
3 ~ _ $e o—3 not to identify premises, but to furnish means of identi 
19 se 1 3} eee ——— — a —_— . 644, 124 N. W. 1108. 
I$ ——_ ee . bd 
—————————— Sr em a void act. [R. C. 1905, § 6686; Civ. C. 1877, 


1688 


Definitions, Ete. CIVIL CODE. §§ 7274-7281 


§ 7274. The incident follows the principal, not the principal the incident. 
[R. C. 1905, § 6687; Civ. C. 1877, § 2093; R. C. 1899, § 5102.] ; 

§ 7275. An interpretation which gives effect is preferred to one which 
makes void. [R. C. 1905, § 6688; Civ. C. 1877, § 2094; R. C. 1899, § 5103.] 

As to validity of election law of 1907. Morrow v. Wipf, 22 S. D. 146, 115 N. W. 1121. 

Agreement by husband to deed land in return for mutual settlement and bill is not 
collusive and void. Burgess v. Burgess, 17 8. D. 44, 95 N. W. 279. ; 

Statute susceptible of more than one interpretation must be given one which renders 
statute constitutional. Bekker v. White River Valley R. Co., 28 S. D. 84, 132 N. W. 797. 

§ 7276. Interpretation must be reasonable. [R. C. 1905, § 6689; Civ. C. 
1877, § 2095 ; 1899, § 5104.] 

terpretation must be reasonable. Redwater L. & Canal Co. v. Reed, 26 S. D. 466, 
128 N. W. 702; State v. Donovan, 28 8S. D. 136, 36 L.R.A.(N.S.) 167, 132 N. W. 698. 

§ 7277. When one of two innocent persons must suffer by the act of a 
third, he by whose negligence it happened must be the sufferer. [R. C. 1905, 
§ 6690; Civ. C. 1877, § 2096; R. C. 1899, § 5105.] 

Payment of interest and principal to trustee in trust deed secured by note after he has 
secretly transferred note and acts as agent for transferee, discharges indebtedness. 
MeVay v. Bridgman, 21 8. D. 374, 112 N. W. 1138. 

Purchaser holds mortgaged property free from mo where record showed satis- 
faction by mortgagee but not prior assignment to another. McVay v. Tousley, 20 8. D. 
258, 129 Am. St. Rep. 927, 105 N. W. 932. 

See Sweatman v. Deadwood, 9 S. D. 380, 69 N. W. 582; Reed v. Kellogg, 8 S. D. 
596, 67 N. W. 687; Carroll v. Nesbit, 9 8. D. 497, 70 N. W. 634. 


CHAPTER 115. 
DEFINITIONS AND GENERAL PROVISIONS. 


§ 7278. Words to be understood in their ordinary sense. Words used in 
any statute are to be understood in their ordinary sense, except when a con- 
trary intention plainly appears and except also that the words hereinafter 
explained are to be understood as thus explained. [R. C. 1905, § 6691; Civ. C. 
1877, § 2097; R. C. 1899, § 5106.] 

Words to be understood in their ordinary sense. Kennedy v. Hull, 14 S. D. 234, 85 
N. W. 223; State v. Taylor, 7 8. D. 533, 64 N. W. 548; Grunow v. Simonitsch, 21 N. D. 
277, 130 N. W. 835. 

As to construction of statute giving “ farm laborer ” lien for wages. Lowe v. Abraham- 
son, 18 N. D. 182, 19 L.R.A.(N.S.) 1039, 119 N. W. 241. 

As to “ cause of action” against which statute of limitations does not run while A shed 
is without the state, applying to mortgage foreclosure action. Colonial & U. S. Mortg. 
Co. v. Northwest Thresher Co., 14 N. D. 147, 70 L.R.A. 814, 116 Am. St. Rep. 642, 103 
N. W. 915, 8 A. & E. Ann. Cas. 1160. 

“ Business college” was not such school as is referred to in section 2859, Pol. Code, 
in relation to sale of liquor near school. Granger v. Lorenzen, 28 8. D. 295, 133 N. W. 
259. 

It is not enough, that, through strained construction of words of ordinance in relation 
to wooden buildings, violation of its terms may be predicated. Mayville v. Rosing, 19 
N. D. 98, 26 L.R.A.(N.S.) 120, 123 N. W. 393. 


§ 7279. Word defined by statute has always same meaning. Whenever - 
the meaning of a word or phrase is defined in any statute, such definition is 
applicable to the same word or phrase wherever it occurs, except when a con- 
trary intention plainly appears. [R. C. 1905, § 6692; Civ. C. 1877, § 2098; 
R. C. 1899, § 5107.] 


Word defined by statute has always same meaning. Grunow v. Simonitsch, 21 N. D. 
277, 130 N. W. 835; State ex rel. Dillman v. Weide, 29 S. D. 109, 135 N. W. 696. 


§ 7280. Degrees of care. There are three degrees of care and of diligence 
mentioned in this code, namely, slight, ordinary and great. The latter include 
the former. [R. C. 1905, § 6693; Civ. C. 1877, § 2099; R. C. 1899, § 5108.] 

§ 7281. Degrees defined. Slight care or diligence is such as persons of 
ordinary prudence usually exercise about their own affairs of slight impor- 
tance; ordinary care or diligence is such as they usually exercise about their 
own affairs of ordinary importance; and great care or diligence is such as 
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N. W. 1023, 57 Am. St. Rep. 550; Meyer v. Elevator Co., 12 S. D. 172, 80 N. W. 189; 
Weber v. Tschetter, 1 S. D. 205, 46 N. W. 201. 


Every dealer in municipal bonds which upon their face refer to statute under which 
issued is bound to take notice of statute. Livingston v. School Dist., 9 S. D. 345, 69 
N. W. 15; Brown v. Bon Homme County, 1 8. D. 216, 46 N. W. 173; People’s Bank v. 
School Dist., 3 N. D. 496, 57 N. W. 787, 28 L.R.A. 642. 


Notice of prior unrecorded conveyance impeackes good faith. Betta v. Letcher, 1 
B. D. 182, 46 N. W. 193. 


As to when party has constructive notice. Hunter v. Coe, 12 N. D. 505, 97 N. W. 862. 


On notice to agent to put purchaser cf note on inquiry. Rochford v. Barrett, 22 
8. D. 83, 115 N. W. 522. 

As to bank having notice of holder’s cefective title to check. Drinkall v. Movius State 
Bank, 11 N. D. 10, 57 L.R.A. 341, 95 Am. St. Rep. 341, 88 N. W. 724. | 

Insertion of clause in second mor eeee “gubject to any incumbrance held by first 
mortgagee ” was sufficient to put second mortgagee upon inquiry as to whether first 
mortgage was paid. Aultman Engine & Thresher Co. v. Young, 25 S. D. 212, 126 N. W. 
245, Ann. Cas. 1912B, 1101. 


That a note was not offered for sale to indorsee thereof until shortly before its 
maturity and nearly three years after its date is a circumstance sufficient to put him 
upon inquiry. Union Nat. Bank v. Mailloux, 27 8. D. 543, 1832 N. W. 168. 

Actions on negotiable instruments in hands of indorsees before maturity are not 
governed by this section. American Nat. Bank v. Lundy, 21 N. D. 167, 129 N. W. 99. 

Do not operate to alter rule that negotiable instrument law, section 6368, permits 
payee to be holder in good faith, without requiring him to make inquiries. McCarty 
v. Kepreta, 24 N. D. 395, 48 L.R.A.(N.S.) 65, 139 N. W. 992. 

What constitutes “constructive notice.” 23 Am. Dec. 47; 45 Am. Rep. 184. 

§ 7291. False notice cannot become valid. A notice which is false when 
given is not valid by the subsequent happening of the event. [R. C. 1905, 
§ 6704; Civ. C. 1877, § 2110; R. C. 1899, § 5119.] ; 

§ 7292. Valuation. Whenever the word ‘‘ valuation ’’ is used in any law 
as a basis on which the salary of a county officer is fixed, it shall mean the 
valuation of the county as fixed by the state board of equalization for the 
preceding year, and all salaries based on such valuation shall begin January 
first. [R. C. 1905, § 6705; 1903, ch. 203.] ; 

§ 7293. ‘‘ Paper.’’ The word ‘‘ paper’’ means any flexible material upon 
nes it is usual to write. [R. C. 1905, § 6706; Civ. C. 1877, § 2111; R. C. 1899, 

5120. ] 

§ 7294. ‘‘ Person.’’ The word ‘‘ person’’ except when used by way of 
contrast, includes not only human beings, but bodies politic or corporate. 
[R. C. 1905, § 6707; Civ. C. 1877, § 2112; R. C. 1899, § 5121.] 


Corporation is liable in action at law for deceit to same extent as is natural person. 
Gunderson v. Havana-Clisde Min. Co., 22 N. D. 329, 183 N. W. 554. 

Foreign corporation is incompetent to receive letters of administration upon estate of 
deceased person. Grunow v. Simonitsch, 21 N. D. 277, 130 N. W. 835. 


§ 7295. ‘‘ Several.’’ The word ‘‘ several ’’ in relation to number means two 
or more. [R. C. 1905, § 6708; Civ. C. 1877, § 2113; R. C. 1899, § 5122.] 

§ 7296. ‘‘ Third persons.’’ The words ‘‘ third persons ’’ include all who 
are not parties to the obligation or transaction concerning which the phrase 
is used. [R. C. 1905, § 6709; Civ. C. 1877, § 2114; R. C. 1899, § 5123.] 

§ 7297. Holidays. Holidays are every Sunday; the first day of January, 
which is new year’s day; the twelfth day of February, which is the birthday 
of Abraham Lincoln; the twenty-second day of February, which is the birth. 
day of George Washington; the fourth day of July, which is the anniversary 
of the declaration of independence; the twenty-fifth day of December, which 
is Christmas day; the thirtieth day of May, which is memorial day; the first 
Monday in September, which is labor day; every day on which an election is 
held throughout the state, and every day appointed by the president of the 
United States or by the governor of this state for a public fast, thanksgiving or 


holiday. [1909, ch. 140; R. C. 1905, § 6710; 1897, ch. 86, § 1; R. C. 1899, § 5124.) 
Township election day not a separ State v. Currie, 8 N. D. 545, 80 N. W. 475. 
That thirtieth day before election falls on Sunday does not change time within which 
nominations must be filed. State v. Falley, 9 N. D. 464, 83 N. W. 913. 
Redemption from foreclosure sale may be made on Monday when last day of year 
allowed therefor falls on Sunday. Styles v. Dickey, 22 N. D. 515, 1384 N. W. 702. 
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General Provistons. CIVIL CODE. §§ 7302-7309 


§ 7302. ‘‘ Usual.’’ ‘‘ Customary.’’ The words ‘‘ usual’’ and ‘‘ customary ”’ 
mean ‘‘ according to usage.’’ [R. C. 1905, § 6715; Civ. C. 1877, § 2120; R. C. 
1899, § 5129.] 

§ 7303. Valuable consideration. A valuable consideration is a thing of 
value parted with, or a new obligation assumed at the time of obtaining a 
thing, which is a substantial compensation for that which is gbtained thereby. 
It is also called simply ‘‘ value.’’ [R. C. 1905, § 6716; Civ. C. 1877, § 2121; 
R. C. 1899, § 5130.] : 

Definition of “ valuable consideration.” 2 L.R.A. 530. 

§ 7304. ‘‘ Verdict.’’ The word ‘‘ verdict ’’ includes not only the verdict of 
& jury, but also the finding upon the facts of a judge or of a referee appointed 
to determine the issues in a cause. [R. C. 1905, § 6717; Civ. C. 1877, § 2122; 
R. C. 1899, § 5181.) 

Findings of court constitute part of judgment roll. Colonial Mortg. Co. v. Bradley, 

48. D. 158, 55 N. W. 1108. 

Counsel need not take exceptions to findings of fact for purposes of appeal. Kelly 
v. Wheeler, 22 S. D. 611, 119 N. W. 994; Lone Tree Ditch Co. v. Rapid City Electric 
& Gaslight Co., 16 8. D. 451, 93 N. W. 650. 

§ 7305. ‘‘ Year.’’ ‘‘ Month.’’ The word ‘‘ year’’ means a calendar year 
and ‘‘ month ’’ a calendar month. Fractions of a year are to be computed by 
the number of months, thus: half a year is six months. Fractions of a day 
are to be disregarded in computations which include more than one day and 
involve no questions of priority. [R. C. 1905, § 6718; Civ. C. 1877, § 2123; R. C. 
1899, § 5132.] 

§ 7306. Official newspaper defined. An official newspaper is one designated 
by a state or municipal legislative body, or an agent empowered by it, in which 
the public acts, resolves, advertisements and notices are required to be pub- 
lished ; and wherever in the statutes of this state the term ‘‘ official paper ”’ 
is used in lieu of the term ‘“‘ official newspaper,’’ this definition shall apply. 
[1909, ch. 179.] 

§ 7307. Masculine includes what. Words used in the masculine gender 
include the feminine and neuter. [R. C. 1905, § 6719; Civ. C. 1877, § 2124; 
R. C. 1899, § 5133.] 

Deed signed and sealed “ Patrick M., Atty. in fact for Amelia B.,” is deed of Amelia, 
although the words “he,” “his,” etc., are used in deed. Donovan v. Welch, 11 N. D. 
113, 90 N. W. 262. 

§ 7308. Singular includes what. Words used in the singular number include 
the plural and the plural the singular, except when a contrary intention plainly 
appears. [R,. C. 1905, § 6720; Civ. C. 1877, § 2125; R. C. 1899, § 5134.] 

As to thresher’s lien being executed in duplicate and filed in two counties where grain 
is grown. Gorthy v. Jarvis, 15 N. D. 509, 108 N. W. 39. 

umulative voting in election of city commissioners is not authorized where statute 
governing such election is purposely framed in plural to prevent cumulative voting. 
State ex rel. Shaw v. Thompson, 21 N. D. 426, 131 N. W. 231. 

§ 7309. Other definitions. Words used in the present tense include the 
future as well as the present; the word ‘‘ oath ”’ includes ‘‘ affirmation ;’’ and 
every mode of oral statement under oath or affirmation is embraced by the 
term ‘‘ testify,’’? and every written one in the term ‘‘ depose;’’ ‘‘ signature ”’ or 
‘¢ subscription ’’ includes mark, when the person cannot write, his name being 
written near it and written by a person who writes his own name as a witness. 
The following words also have signification attached to them in this sec- 
tion, unless otherwise apparent from the context: | 

1. The word ‘‘ property ’’ includes property, real and personal. 

2. The words ‘‘ real property ’’ are coextensive with lands, tenements and 
hereditaments. ; 

3. The words ‘‘ personal property ’’ include money, goods, chattels, things 
in action and evidences of debt. 

4. The word ‘‘ will’ includes codicils. [R. C. 1905, § 6721; Civ. C. 1877, 


§ 2126; R. C. 1899, § 5135.] 
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General Provisions. CIVIL CODE. | §§ 7316-7318 


Meaning of the term “ successive ube ed Oa ag v. Peterson, 5 N. D. 587, 67 
N. W. 953, 57 Am. St. Rep. 584, 33 L.R.A. 5 

As to similar provision in Ind. Rev. Stat. 1881, § 248, see Western U. Teleg. Co. v. 
Brown, 108 Ind. 542, 8 N. E. 171. 


§ 7317. Successive weeks construed. Whenever in any act or statute of 
the state of North Dakota, providing for the publication of notices, the 
phrase ‘‘ successive weeks ’’ is used, the word ‘‘ weeks ”’ shall be construed to 
mean calendar weeks and the publication upon any day in such week shall be 
sufficient publication for that week; provided, that at least five days shall 
intervene between such publications and all publications heretofore or here- 
after made in accordance with the provisions of this section shall be deemed 


legal and valid. [R. C. 1905, § 6729; 1889, ch. 38, § 1; R. C. 1895, § 5148.] 
“Successive weeks” construed. Finlayson v. Peterson, 5 N. D. 587, 67 N. W. 953. 
Publication once in each week covering thirty-seven days is for six successive weeks. 

Thomas v. Issenhuth, 18 S. D. 303, 100 N. W. 436. 


§ 7318. Fiscal year. The fiscal year for the state of North Dakota shall 
commence on the first day of July and end on the thirtieth day of June each 
year and all reports required annually or biennially of any state officer or 
from any private corporation, unless specifically otherwise provided, shall be 
made to and include the thirtieth day of June preceding and all accounts of 
such officers shall be closed and balanced to that date. [R. C. 1905, § 6730; 
1893, Se 67, § 1; R. C. 1895, § 5144.] 

further as to annual or biennial reports, sections 95, 97, 98, 638, 
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